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UNITED   STATES'  DIGEST. 


ABANDONMENT. 

f .    f^ai  Mights  may  be  abandoned* 
n.    What  is  an  Jibandonmentf  and  when  to  be  pre- 

suvud- 
UI.   Of  the  MandmUneiU    of   an    tmprovement. 

(PBHHaTLTAllIA.) 

I.    What  Rights  may  be  abandoned. 

1.  htftt  rights,  once  yetted,  must  be  legally 
divesled;  but  equitable  rights  may  be  lost  by 
abandonment.  Picket  t.  DowdaUy  2  Wash.  106. 
See  6  Conn.  559. 

2.  A  contract  under  seal  was  decreed,  at  the 
instance  of  one  of  the  parties,  to  be  set  aside,  as 
hairing  been  vacated  and  abandoned;  the  other 
{«t  whose  request  and  for  whose  accommodation 
It  was  naade)  having  for  a  long  time  neglected  to 
earty  it  into  efl»ct,  and  shown  by  particular  acts, 
(tfaoogfa  without  any  acknowledgment  under  seal,) 
that  &  considered  it  as  being  no  longer  in  force. 
Cringan  ▼.  J^ieholstm.  1  H.  &  M.  429. 

3.  An  application  lor  land  (in  Pennsylvania)  is 
an  inception  of  title,  which  may  be  perfected  by 
subsequent  proceedings,  or  abandoned  by  the  ap« 
plicant.     PkUips  v.  sEt^er,  5  S.  &  R.  215. 

4.  Applications  to  the  land-office  vest  no  title, 
and  give  no  right,  unless  followed  up  with  proper 
diligence;  and  such  location  may,  like  an  im- 
provement right,  be  forfeited  by  abandonment 
and  dereliction.  Blaine  v.  Crawford f  1  Yeates, 
289.  /notn  v.  JiiehoUs,  ib.  193.  Drinker  v.  Hoi- 
iiday,  2  Yeates,  88.  Etoing  v.  Barton,  ib.  318. 
Lom/r.  Gibson,  ib.Bl,    IMly  y.  PaschaU,  2  S.  A, 

5.  A  mill-site  or  privilege,  once  occupied,  may 
be  abandoned  by  tne  owner;  and  if  abandoned 
with  an  intent  to  leave  it  unoccupied,  the  rights 
of  other  owners  on  the  stream  are  the  same  as  if 
the  site  or  privilege  had  never  been  occupied. 
Hatch  V.  Ihoight,  17  Mass.  297. 

II.    What  is  an  Abandonment,  and  token  to  be  pre- 
sumed, 

6.  it  is  strong  evidence  that  a  mortgagee  aban- 
donk  his  claim  under  the  mortgage,  so  far  as  re- 
spects the  purchaser  and  his  assigns,  if  he  fails  to 
make  objections  when  informed  of  the  mortgagor's 
intention  to  sell,  and  omits,  for  a  long  time,  to 
enforce  the  mortgage  —  especially  if  he  holds  back 
till  after  the  mortgagor's  death.  So,  if  he  allows 
the  mortgagor  to  sell  some  of  the  mortgaged  arti- 
eles,  thereby  inducing  the  purchaser  of  oUier  arti- 
cles to  suppose  that  the  mortgage  is  satisfied. 
TwAor  V.  tole,  4  Mnnf.  351. 

7.  A  son  beiftff  possessed  of  a  life-estate  in  cer- 
tain dsves,  wit£  a  contingent  limitation  to  his 
moChef  and  her  heirs,  upon  his  dying  without 
issue  fiving  at  the  time  of  his  death;  the  mother 
died  in  bis  lifetime,  leaving  him  her  only  heir ; 
and  he  afterwards  died  without  sueh  issue ;  the 
administrmtor  of  the  mother  brought  an  action  of 


detinue  for  the  slaves  against  a  person  who  was 
one  of  the  co-heirs  and  distributees,  and  also  one 
of  the  administrators  of  the  son,  (but  not  charged 
as  such  in  the  declaration,)  and  obtained  a  judg- 
ment upon  a  case  agreed,  by  which  the  parties 
rested  the  decision  ot  the  cause  upon  certain  spe- 
cified points  of  law,  viz.  whether  the  limitation  to 
the  mother  was  legal  and  valid,  and  whether 
(notwithstanding  her  death  in  the  lifetime  of  the 
son,  who  was  her  only  heir)  the  slaves  so  limited 
to  her  on  his  deaCh,  became  vested  in  her  admin- 
istrator. It  was  decided  that  such  case  agreed  did 
not  abandon  or  relinauish  the  title  of  the  adminis- 
trators of  the  son  to  tne  slaves  in  question.  RoyaU 
V.  EoyaU,  5  Munf.  82. 

8.  And  on  a  bill  in  equity  filed  in  their  favor, 
the  judgment  was  perpetually  enjoined,  on  the 
ground  that  they,  as  representing  him,  were  enti- 
tled to  the  slaves,  and,  oeing  in  possession,  should 
not  be  compelled  to  relinquish  that  possession, 
and  aflerwards  be  put  to  the  circuity  of  another 
action  to  recover  them  back.  ib. 

9.  An  abandonment  of  land  by  one  who  has 
paid  part  of  the  purchase  money,  or  the  surveying 
fees,  is  never  to  be  presumed.  Davis  v.  Keefer, 
4  Binn.  165. 

10.  AlNuidonment  will  be  presumed  where  a 
fnan  moves  off,  after  a  small  improvement,  or  if 
he  merely  takes  out  a  location,  without  doing 
more.    lisher  v.  Larick,  3  S.  &  R.  319. 

11.  But  when  a  man  has  put  his  location  into 
the  hands  of  the  deputy-surveyor,  paid  the  fees, 
and  had  the  aurvey  returned,  the  circumstances 
must  be  strong  to  presume  a  relinquishment,  ib. 

12.  To  constitute  an  abandonment  of  a  trust 
fund,  there  must  be  a  clear,  unequivocal,  decisive 
act  of  the  party  to  be  benefited,  evincing  a  deter- 
mination not  to  accept  the  benefit  intended  for 
hifh.    Breedlove  v.  Stump,  3  Yerg  258. 

Abandonment  of  property  insured.    See  Insu- 

RAVCX. 

Abandonment  of  a  seizure  at  sea,  or  on  land, 
for  breach 
TV.  III. 


of  revenue  law,  &c.    See  Admiral- 


III.    Of  the  Abandonment  of  an  Improvement. 

13.  To  give  an  improvement  any  eouity,  it  must 
not  have  the  smallest  cast  of  an  abandonment. 
Smith  V.  Brown,  1  Yeates,  515.  Sturgeon  v.  Wuugh, 
2  Yeates,  476.    Magens  v.  Snsith,  5  Binn.  73. 

14.  But  the  omitting  to  mention  an  improve- 
Lt  is  not,  ipso  facto,  a  relinquishment.  White 
:ifle,  1  S.  &  R.  519. 

15.  A  man  does  not  lose  his  settlement  by  leav- 
ing it  for  a  temporary  purpose,  if  he  retained  the 
animus  revertenai.  dlemmiins  v.  GotshaU,4  Yeates, 
330.    JifLaughUnY.Mayburytih.bQi. 

16.  An  omission  by  a  settler  to  return  the  land 
in  his  schedule  on  taking  the  benefit  of  the  insol 
vent  laws,  is  not,  ipso  ffcto,  an  abandonment 
Gilday  v.  Watson,  2  S.  &  R.  410. 


n^|t 


ABATEMENT. 


17  ImproTeraent  rights  may  be  forfeited  bj 
the  abanaonment  of  the  improver's  widow,  during 
the  minority  of  his  children.  MokUy  y.  Oeker, 
3  Yeates,  200.     Clark  ▼.  Hackdkom,  ib.  269. 

18.  Taking  a  warrant  for,  and  having  a  survey 
made  of,,  a  less  quantity  than  a  settler  is  entitled 
to,  without  a  retarn  ofsuch  survey,  is  not  conclu- 
sive evidence  of  an  intention  to  abandon  the  part 
not  included :  it  is  a  circumstance  to  be  left  to  the 
jury.  Porter  v.  MElroy^  4  S.  &  R.  441.  Sea  17 
Mass.  297. 

19.  Abandonment  is  not,  in  all  cases,  a  matter 
of  fiict.  It  may  be  a  conclusion  of  kw  from  facts. 
Cluggage  V.  Duncan,  IS.  &  R.  120. 

20.  A  verbal  declaration  of  an  intention  to  keep 
up  a  claim,  will  not  avail  against  an  actual  relin- 
quishment of  the  possession,  ib. 

21.  It  is  erroneous  to  leave  it  to  the  jury  to  de- 
cide whether  an  application,  on  which  -a  survey 
has  been  made  and  returned,  has  been  abandoned. 
fVaUon  v.GUday,  11  S.  <&  R.  337. 

22.  If  the  person  under  whom  the  defendant 
claims  was  hying  on  the  land  in  dispute,  and 
holding  it  by  actual  settlement,  at  the  time  when 
the  warrant,  under  which  the  playitiff  derives  title, 
was  taken  out  and  the  survey  made,  and  this  pos- 
session was  continued  at  some  intervals  ^during 
which  no  person  was  actually  on  the  land)  down 
to  the  defendant,  it  is  not  error  to  instruct  the 
jury  that  these  facts  repel  any  general  pre- 
sumption of  sbandonment,  and  that,  in  the  opinion 
of  tne  court,  the  evidence  does  not  establish  an 
abandonment  of  the  improvement.  Barton  v. 
Glasgo,  12  S.  A  R.  149. 

23.  An  actual  settler,  who,  after  making  some 
improvements,  has  been  prevented  by  the  violence 
of  a  younger  settler  fVom  continuing  his  improve- 
ment, does  not  stand  in  the  situation  of  a  person 
possessed  of  a  perfect  legal  estate,  whose  right  of 
entry  b  not  barred  by  less  than  twenty-one  years' 
adverse  possession.  Where  such  actual  settler 
takes  no  measures  to  recover  possession  for  sev- 
eral years,  it  ought  to  be  left  to  the  jury  to  decide 
whetner  he  has  not  relinquished  his  settlement. 
Cosby  V.  Brown,  2  Binn.  124. 

24.  When  the  question  of  abandonment  arises 
fVorn  mere  lapse  of  time,  it  is  to  be  decided  by  the 
court,  without  regard  to  the  party's  intention ;  and 
if  it  exceed  seven  years,  it  is  a  conclusive  aban- 
donment in  law.  But  if  the  question  arises  from  a 
lapse  of  time  less  than  seven  years,  and  from  cir- 
cumstances indicating  intention  to  abandon,  it  is 
a  mixed  question  of  law  and  fact,  to  be  submitted 
to  the  jury.  Brentlinger  v.  Hutchinson,  1  Watts, 
46.    See  also  Atchison  v.  JIT  CuUoeh,  5  Watts,  13. 

25.  Where  an  actual  settler  has  resided  on  land 
two  years,  and  then  leaves  it  unoccupied  for  five 
years,  the  court  should  instruct  the  jury  that  his 
right  is  abandoned.  JtfDonald  v.  MtUhoUsn,  5 
Watts,  173. 

26.  A  personal  residence  must  be  continued  on 
land  till  ue  purchase  money  is  paid,  a  warrant  ob- 
tained, Slc.,  in  order  to  preserve  a  preemption 
right :  leaving  the  land  witaout  an  intention  to  re- 
turn, is  an  abandonment  of  it.  Pfoutz  v.  Sted, 
5?  Watto,  409. 

ABATEMENT.  % 

I.  Plea  to  the  Jurisdiction, 
11.  Plea  to  the  Person;  (a.)  of  PUnntif,  (b.)  of 
Defendant  —  including  Prieilege, 

III.  Death  of  Party;  (a.)  of  Plaintiff,  (b.)  of  Do- 

fendofU. 

IV.  Pendency  of  another  Suit  for  the  same  Cause. 
V.  Misnomer. 

VI.  Jfonioinder  of  Parties,    (a.)  of  Plaintiffs, 
*b.)  of  Defendants, 


VII.  Defective  Writ^  Seeurily  for  CosU,  &c. 
VIII.  Drfeetive  or  improper  Service  of  Writ,  4be- 
IX.  Action  brought  in  ttrong  Place,  or  wrong 

Court, 
X.  Party  suing,  or  sned,  in  wrong  Character. 
XI.  Vartance. 

XII.  Othor  MaUers;  (a.)  m  Real  Actions,  (b.)  w 
Personal  Actions,  (e.)  in  Criminal  Process. 

XIII.  When  and  how  to  be  pleaded. 

XIV.  When  Court  will  abate  Process  without  PUa. 
XV.  Judgment,  &c. 

I.  Plea  to  the  Jurisdiction. 

I.  A  plea  to  the  jurisdiction  of  a  court,  in  a 
transitoiy  action,  is  proper  only  when  some  court 
of  the  nation  has  jurisdiction  of  the  cause  of  ac- 
tion, and  not  the  court  in  which  the  suit  is  brought ; 
and  the  plea  roust  allege  such  jurisdiction, or  it  is  ill. 
Rea  V.  Hayden,  3  Mass.  24-  Laiorence  v.  Smith, 
5  ib.  362.    Jones  v.  Winchester,  6  N.  Hamp.  497. 

Si.  Such  plea  must  be  made  by  the  defendant  in 
propria  persona,  and  on  oath.  Teasdale  v.  l%o 
Rambler,  Bee,  9. 

3.  An  action  of  replevin  was  abated  on  a  plea 
that  both  parties  were  aliens,  and  the  court  there- 
fore bad  not  jurisdiction.  Dumoussay  v.  DeleoU,  3 
Har.  <&  J.  151. 

4.  In  a  plea  in  abatement  to  a  bill  for  foreeloMire 
for  want  of  jurisdiction,  it  is  not  sufficient, to  slate 
that  value  of  "  the  matter  or  thing  in  demand  " 
exceeds,  or  falls  short  of,  the  requisite  sum ;  but  the 
value  of  the  mortgaged  premises  must  be  speaifi- 
cally  alleged.     Peters  v.  Goodrich,  3  Conn.  146. 

5.  A  plea  in  abatement,  that  the  plaintiff's  de- 
mand is  not  of  the  value  of  fifty  pounds,  is  not  the 
proper  manner  of  excepting  to  tiie  jurisdiction  of 
the  court,  in  North  Carolina.  M'Jfaughton  v. 
Hunter,  1  Hayw.  454. 

6.  But  since  the  statute  of  1820,  in  debt  on  bond 
for  less  than  $100,  want  of  jurisdiction  can  be 
taken  advantage  of  only  by  plea  in  abatement. 
Sheppard  v.  Rriggs,  2  Hawks,  369.  See  aho 
Martin  v.  Carter,  1  i  erg.  489.  CovingUm  v.  JVet£- 
son,  6  ib.  475. 

7.  Exception  to  the  jurisdiction  of  the  Circuit 
Court  of  tne  United  States,  by  denial  that  one  of 
the  parties  to  a  bill  in  equity  is  a  citisen,  &£.,  must 
be  taken  by  plea  in  abatement,  and  not  by  a  gen- 
eral answer.     Wood  v.  Mann,  1  Sumner,  578. 

8.  When  the  subject  matter  of  the  controversy 
is  not  within  the  jurisdiction  of  the  court,  the  ex- 
ception may  be  taken  under  the  general  issue, 
without  a  plea  to  the  Jurisdiction.  Maisownaira  ▼. 
Keating,  2  Oallis.  325. 

9.  So,  when  no  court  in  the  nation  has  jniisdifs- 
tion.     Rea  v.  Hayden,  3  Mass.  24. 

10.  And  when  it  appears  on  the  record  that  the 
court  has  not  jurisdiction  of  the  parties,'and  a  plea 
to  the  jurisdiction  is  filed,  which  is  bad  as  such, 
the  court  will  stay  proceedings.  Latorence  v. 
Smith,  5  Mass.  362. 

See  Courts,  II. 

II.  Plea  to  the  Person;  (a.)  of  the  Plaintiff,  (b.)  of 
the  Defendant  —  including  Privilege. 

(a.)  Plea  to  Person,  &c.  ofPlaintif. 

II.  Except  ia  ejectment,  and  perhaps  &t  meaiie 
profits  after  judgment  in  ejectment,  &e.,  it  is  a 
good  plea  in  abatement,  that  the  plaintiff  is  a  ficti- 
tious person ;  and  the  nominal  plaintiff  in  an  eject- 
ment in  Canada,  suing  in  New  Vork  for  the  costs 
of  an  ejectment  in  Canada,  does  not  come  within 
the  exception.  Boston  Type  Foundry  v.  Spooner, 
5  Verm.  93.  Dee  v.  Pet^d,  19  Johns.  308.  In 
Pennsylvania,  the  defendant  may  plead  that  there 
is  no  such  person  as  the  alleged  plaintiff,  in  eject- 
ment.    Cqmpbell  v.  GaUnreaUt,  5  Watts,  423. 
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12.  Bat  th*  e»iieii«e  «£  the  |i«ntiff  (corpora- 
tion)  cm  be  contested  only  by  plea  in  abatement. 

5  Verm,  uki  na.  Wright,  12.  Froprietors^  ^,  t. 
Calif  X  Mass.  485.  Farigh  in  StOUm  v.  CoU,  3 
Pack.  236.  Canard  t.  AtltmJtic  Inntrance  Company, 
I  Pet  450.  Society f  ^,  r.  Pawlet,  4  ib.  501.  The 
geana]  issue,  or  a  plea  in  bar,  admits  the  plaintiff's 
capacity  to  sue.  ib.     Yeaton  y.  Lyim,  5  PeL  231 . 

13.  it  is  a  good  plea  in  abatement,  that  the  plain- 
tiff was,  when  the  suit  was  commenced,  insane, 
and  under  guardianship ;  and  it  is  not  necessaiy  to 
•et  forth  in  the  plea  the  proceedings  previous  to  the 
guardian's  appointment.  The  guardian  may  prose- 
cute such  suit,  on  terms.  CaUard  y.  Crane,  firayt. 
IS. 

14.  In  an  action  of  tort  the  bankruptcy  of  the 
plaintiff  is  not  a  cause  ot  abatement.  SianUy  y. 
Duhwrst.i^  Kooi,&2. 

15.  When  a  suit  is  brought  in  the  name  of  "  the 
judges  of  the  county  court,  and  the  court  is  abol- 
isiMd,  it  is  a  good  plea  in  abatement,  that  there  are 
no  •uch  judges.  Judges,  fyc.  y.  Fhillips,  2  Bay, 
619. 

16.  Inftnoy  is  a  good  plea  in  abatement,  if  plain- 
tiff sue  in  his  own  name,  and  not  by  guardian  or 
next  friend,  and  can  be  excepted  to  (mly  by  plea 
in  abatement.  Sehennerkam  v.  Jenkins,  7  Jonns. 
373.  Youagv.  Youiuf,  3  N.  Hamp.  345.  Blood  v. 
titrrittgton,  8  Pick.  552.  Except  in  the  courts  for 
trial  of  small  causes,  where  it  may  be  given  in  evi- 
dence nnder  the  general  issue,  or  on  motion  to  dis- 
miss the  suit    Smith  v.  Van  Houten,  4  Halst.  381. 

J7.  It  is  not  cause  to  abate  a  suit  by  an  infant, 
breoght  in  the  name  of  his  next  friend,  that  his 
mother  is  alive,  and  ought  to  have  prosecuted  the 
suit  as  guardian  by  nature.  Trask  v.  #Mie,  7 
Mass.  241. 

18.  If  a  ward  sue  in  his  own  name,  without  men- 
tion of  his  guardian,  his  being  under  guardianship 
can  be  excepted  to  only  by  plea  in  abatement. 
Ung  V.  midden,  2  N.  Hamp.  435.  ib.  487. 

19.  Coverture  of  plaintiff,  when  the  suit  was  com- 
menced, is  a  good  cause  of  abatement,  and  must 
generally  be  pleaded  in  abatement.  Perry  v.  BoU' 
wv,  10  S.  &  R.  208.  Lyman  v.  Albee,  7  Verm. 
506.  {See  3  Bibb,  246.)  Such  plea  must  be  veri- 
fied by  affidavit  filed  at  the  'time  of  pleading. 
Rapp  v.  EUiott,  2  Dall.  184.   1  Yeates,  186. 

a.  Marriage  of  a  female  plaintiff  after  suit  com- 
menced, may  be  pleaded  in  abatement  of  her  suit, 
if  a  continuance  has  not  intervened  between  the 
plea  and  the  marriage.  Haines  v.  Corliss,  4  Mass. 
W.  ffcZfon  v.  Haiiu//0yi,  4  8.  &  R.  238.  GvpkiU 
v.  hMl,  1  Bailey,  369.  BaUs  v.  Stevens,  4  Verm. 
G46w 

21.  So,  of  the  marriage  of  a  sole  administratrix, 
pending  a  suit  brought  by  her.  Swan  v.  Wilkin' 
son,  14  Mass.  295.    M'Coul  v.  Le  Kamp's  Mm, 

6  Wheat  111. 

22.  AUter,  of  the  marriage  of  one  of  several  joint 
admiuistrators.  The  action  survives  rbv  statute) 
to  the  other  administrators,  as  in  case  of  her  death. 
Jfetoefl  V.  Marey,  17  Mass.  341. 

23.  Plea  that  plaintiff,  pending  the  writ,  yiz.  on, 
dec.,  had  married,  and  that  her  husband  was  still 
living.  Held  that,  as  the  time  of  the  alleged  mar- 
risge  was  since  the  last  cdhtinuanoe,  the  plea  could 
noibe  set  aside  on  motion,  for  not  exprenly  alleg- 
ii^  the  ooyertore  $o  have  taken  plaoe  puis  darretn 
catdbtuanee.     TenmUton  v.  Ctaoy,  I  Blaokf.  288. 

24.  By  statite  of^South  Carolina,  a  feme  plaintiff, 
who  marries  pendente  Ute,  may  appoint  an  attorney 
to  pmewgte  the  ^Uon  in  her  name ;  and  the  ac- 
tion will  not  abate,  if  such  appointment  be  made 
before  coyertufe  pleaded.  GuphiU  v.  Isbdl,  2  Bai- 
ley, 349. 

95.  If  one  of  several  demandants,  in  a  writ  of 
right,  marry  pending  the  suit)  the  writ  abates  as  to 


all.    Oxnard  v.  Proprietors  of  Kenndteek  Purehase. 
10  Mass.  179. 

26.  But  marriage  of  plaintiff  must  be  pleaded : 
it  does  not,  of  itself,  abate  the  suit  Chirac  v. 
Reimcker,  11  Wheat  303. 

27.  If  a  feme  sole,  one  of  several  plaintifia,  many 
pending  the  suit,  and  the  husband  do  not  appear 
and  enter  his  name,  and  recognise,  by  the  tnird 
day  of  the  term  next  ensuing ;  on  the  defendant's 
entering  the  certificate  of  the  marriage^  the  court 
will  dismiss  the  suit  with  coste,  without  a  plea  in 
abatement     Campbell  y.  Kathare,  Brayt  21. 

28.  Alienage  or  plaintiff  is  cause  of  abatement, 
and  must  be  pleaaed  in  abatement,  except  that 
alien  enemy,  to  a  real  action,  may  be  pleaded  in 
bar  or  in  abatement  Sewall  v.  Lee,  9  Mass.  363. 
Martin  v.  Woods,  ib.  377.  Jiindee  v.  Martin,  ib. 
454.  Hutchinson  v.  Brock,  11  Mass.  119.  Levins 
V.  7ay^,  12  Muss.  8. 

29.  In  New  York,  alien  enemy,  it  seems,  may 
be  pleaded  in  bar,  or  in  abatement,  of  personal 
actions.  Betl  v.  Chsannan,  10  Johns.  183.  Jack' 
son  v.  Decker,  11  ib.  418. 

30.  But,  however  pleaded,  the  plaintiff's  right 
of  action  is  only  suspended  during  the  war.  ib, 
Hutchinson  v.  Brock,  11  Mass.  119.  Levins  v. 
Tav^,  12  ib.  8. 

ol.  Plea  of  alien  enemy,  in  personal  actions, 
must  aver  either  that  plaintiff  was  alien  born,  and 
here  without  protection  or  safe  conduct  from  the 
United  States ;  or,  if  not  so  born,  that  he  is  resi- 
dent with  the  enemies  of  the  United  States.  Park' 
inson  v.  WenJhoorth,  11  Mass.  26. 

32.  Such  plea  should  conclude  with  a  prayer 
whether  plaintiff  shall  be  further  answered,  &c. 
ih.    Hutchinson  v.  Brock,  ubi  sup. 

33.  It  must  aver  that  the  plaintiff  is  an  enemy 
or  adhering  to  the  enemy  ;  but  need  hot  aver  tha 
he  resides  in  the  enemy's  country.  Russel  v.  Skip- 
with,  6  Binn.  241.  It  must  further  aver  that  plain- 
tiff has  been  ordered  off  by  the  Execative  of  the 
United  States ;  because  an  alien  enemy  is,  by  act 
of  Congress,  permitted  tg  remain  in  the  country 
till  80  ordered  off.  Bagwell  v.  Babe,  I  Rand.  272. 
Clarke  v.  Moreu,  10  Johns.  69. 

34.  Plea  of  alien  enemy,  to  an  indictment  for  lar- 
ceny, is  not  good,  if  it  do  not  allege  particularly 
the  mode  and  manner  by  which  the  derendante  are 
subjecte  of  the  sovereign  at  war ;  and  that  the 
taking  of  the  goods  alleged  to  have  been  stolen, 
was  an  act  of  war,  or  that  the  defendant  did  the 
act  in  the  character  of  an  enemy.  State  v.  Stan' 
hope,  Brayt  20m 

35.  Where  a  plaintiff  is  expatriated  by  the  con- 
spirator's or  absentee  act,  his  aliena^  must  be 
specially  pleaded,  according  to  the  facte.  Ains^ 
lee  v.  Martin.  9  Mass.  454. 

36.  Alien  triend  is  pleadable  onl^  in  real  actions, 
and  in  abatement,  ib,  11  Mass.  31b,  per  Jackson  J. 

37.  To  this  plea  naturalization  may  be  replied ; 
or  that  plainti^  was  an  inhabitant  of^  the  state  at 
the  ratification  of  .the  peace  of  1783 ;  or  that  he  is 
a  citizen  of  some  other  of  the  United*  Stetes ;  or, 
if  a  British  subject,  he  may  to  the  plea  reply  the 
treaty  of  1794,  and  bring  himself  within  it  Ains* 
lee  V.  Martin,  9  Mass.  454. 

38.  Plea  of  alienage  must  directly  aver  that  the 
person  was  bom  out  of  the  allegiance  of  the  state, 
and  within  the  allegiance  of  a  foreign  stote.  Coxe 
V.  Guliek,  5  Halst  328. 

39.  It  is  not  sufficient  to  aver  that  he  was  a  sub- 
ject of  Great  BriUin,  July  3d,  1776,  and  in  1777 
withdrew  from  the  state,  and  took  refuge  with  the 
British  army,  and  died  in  England,  and  never  took 
the  oath  of  allegiance  to  the  stete  or  the  United 
Stetes,  but  elected  to  be  a  subject  of  the  king  of 
Great  Britein.  ib. 

40.  Where  issue  has  been  joined  on  the  demise 
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of  an  alien  residing  in  Engltnd,  ehinung  to  hold 
land  under  the  statute  of  New  York,  befbn  war 
was  declared,  his  alienage  must  be  pleaded  jmis 
darrein  ecntmuane€.  Jocftjoift  t.  JIfCaniuUf  11 
Johns.  424. 

41.  When  alien  enemy  is  pleaded,  jniis  darrdn 
wtuiiutante,  the  court,  on  the  recurrence  of  peace, 
will  allow  the  plaintiff  to  withdraw  his  replication 
and  plead  anew.  Mussel  t.  Skiptoitk,  1  S.  dt  R. 
310. 

42.  And  the  court  will  allow  the  plaintiff  to  re- 
coyer,  in  such  case,  where  the  plea  concludes  with 
an  improper  prayer;  though,  ir  war  had  continued, 
tbe^  would  have  given  judgment  that  the  writ  re- 
mam  without  day  until,  £c.  Lewine  v.  Taylor^ 
12  Mass.  11.  ^ 

43.  In  an  action  of  dower,  it  is  a  good  plea  in 
abatement,  that  demandant's  husband  was  an 
alien.    Coxs  v.  GuUck,  5  Hslst.  328. 

44.  In  a  court  of  general  jurisdiction,  personal  dis- 
ability of  the  plaintiff  to  sue  can  be  excepted  to  only 
by  plea  in  abatement.  Shivers  v.  fVilson,  5  Har. 
&  J.  130.    Edwards  v.  Ford,  2  Bailey,  461. 

45.  A  plea  in  abatement,  that  both  parties  are 
aliens,  ana  that  the  contract  declared  on  was  made 
in  a  foreign  country,  and  was  to  have  been  per- 
formed there,  is  good.  Brinley  v.  Avery,  Kir- 
by,  25.     Sed  vide  15  Mass.  354. 

See  Alien. 

(  b.)  PUa  to  Person  of  Defendantf  including 

Privilege. 

46.  Civil  death  of  defendant  abates  a  suit,  as  (in 
New  York  by  statute)  where  he  is  sentenced  to 
the  state  prison  for  Ufe.  Chraham  v.  Adams,  2 
Johns.  Cas.  406. 

47.  Coverture  of  defendant  is  good  cause  of 
abatement,  but  must  be  pleaded.  Surtdl  v.  Brails- 
ford,  2  Bay,  333. 

48.  Marriage  of  female  defendant,  after  suit  com* 
menced,  does  not  abate  it,  whether  she  be  sued 
in  her  own  right,  or  as  executor  or  administrator. 
Commonwealuiv.Phillipslmrg,lO  Mass.  78.  Hen- 
derson y.  JtClure, 2 M^CordCh.  469. 

49.  One  joint  defendant  cannot  plead  the  infancy 
of  the  other  in  abatement.  Hallom  v.  Mumford, 
1  Root,  58. 

60.  A  plea  of  privilege  by  an  attorney,  in  abate- 
ment, condadinff  his  plea  to  the  jurisdiction  of  the 
court,  must  be  £murred  to,  and  cannot  be  treated 
as  a  nullity.  Brooks  v.  Pa/tUrson,  1  Johns.  Cas. 
328. 

51 .  Such  plea  may  be  put  in  afle#special  bail  has 
been  entered,  and  it  does  not  reauire  an  affidavit,  ib, 

52.  Where  process  is  issued  out  of  a  justice's 
court  against  an  attorney  or  counsellor,  and  served 
during  the  term  of  U^  court  of  which  he  is  ain  at- 
torney or  counsellor,  the  defendant  may  plead  his 
privilege  in  abatement,  although  the  process  was 
returnable  after  the  en4  of  the  term.  Oilbert  v. 
Vanderjwfl,  15  Johns.  242.  8ee  Van  Alstyne  v. 
Dearborn^  2.  Wen4.  586, 

53.  It  is  good  cause  for  abating  a  writ,  that  de- 
fendant was  arrested  at  a  time  when  he  was  privi- 
leged from  arrest.  Huhhard  v.  Sanborn,  2  N.  Hamp. 
A&,     Grand  v.  Bedinger,  4  Monr.  539. 

54.  Or  that  he  was  served  with  proeess,  in  any 
way,  while  privileged  from  suite.  Van  Alstyne  v. 
Dearborn,  2  WendT  586.  King  v.  Coit,  4  Day,  1 29. 
8.  P.  Halsey  v.  Stewart,  I  South.  366.  Greening 
y.  Sh^ield,  Minor,  276.  8ed  vide  Huntington  v. 
SkuUz,  Harper,  452.  Hopkins  v.  Cobum,  I  Wend. 
892. 

55.  Under  the  South  Carolina  sUtute  of  1794,  a 
writ  may  be  served  by  leaving  a  copy  at  the  defend- 
ant's residence  while  he  is  attending  a  militia 
muster.    HuiUer  t.  Hunter,  I  Bailey,  o46. 

'  56.  A  f^holderi  in  Pennsylyafua,  e§n  be  sued 


only  by  summons,  even  in  actions  of  trespMs 
vi  et  armis.    Hudson  v.  Howell,  1  Dall.  316. 

57.  And  the  court  will  abate  a  capias  against  a 
freeholder,  though  the  plaintiff  directe  his  appear- 
ance to  be  accepted  without  arrest.  Barnard  vw 
Field,  1  Dall.  348. 

58.  And  though  the  value  of  his  freehold  be  less 
than  the  plaintiff's  demand,  if  there  were  no  in- 
cumbrance on  his  land  when  the  writ  issued. 
FeUer  v.  La  Breure,  1  8.  &  R.  363. 

59.  But  if  a  freeholder  unite  in  a  bond,  or  com- 
mit a  trespass,  with  one  who  is  not  a  freeholder,  he 
may  be  arrested  on  a  joint  capias  against  both. 
Fife  V.  Keating,  2  Browne,  135. 

See  AaKEST. 

III.  Death  of  Party;  (a.^  of   Plaintiff,  (b.)  of 

Defendant, 

[When  the  action,  ^.  is  here  said  to  ab4TE,  it 
cannot  be  revived  by  the  party's  representativas ; 
and  when  it  is  said  not  to  abate,  it  can  be  sa  re" 
vived.] 

60.  In  a  court  of  admiralty,  death  of  a  party 
does  not  abate  the  suit,  nor  vitiate  the  decree. 
PenhaUouf  v.  Doane's  Adm.  3  Dallas,  54. 

61 .  Death  of  either  party  after  verdict,  and  befi>re 
judgment,  does  not  abate  a  suit.  Gaines  v.  Cotm, 
2  Dana,  231. 

62.  By  the  common  law,  death  of  parties,  before 
judgment,  in  real  and  personal  actions,  abates  the 
suit ;  and  it  is  only  by  stetutory  provisions  that 
the  suit,  where  the  cause  of  action  survives,  can 
be  prosecuted  by  or  against  the  representotives  of 
the  deceased.  Green  v.  Watkins,  6  Wheat.  260. 
See  A)9rioH  VI. 

63.  The  judiciary  act,  1789,  c.  20,  §  31,  author- 
izing  actions  to  be  thus  prosecuted,  is  confined  to 
personal  actions.  Mocker  v.  Thonuu,  7  Wheat.  530. 

64.  An  agreement  that  a  suit  shall  not  abate  by 
the  death  of  either  party,  is  obligatory,  and,  being 
entered  of  record,  operates  as  a  release  of  errors. 
Garlington  v.  CluUon,  I  Call,  452. 

(  a.)  Death  of  PUdniiff, 

65.  A  petition  to  foreclose  an  equity  of  redemp- 
tion abates  by  petitioner's  death,  dray  v.  9Veib, 
2  Root,  257.     See  also  Wright,  518. 

66.  So  a  bill  in  equity,  by  a  mortgagor,  to  re- 
deem, abates  by  his  death.  Smith  v.  Manning,  9 
Mass.  422. 

67.  Action  by  trustees  of  an  insolvent  debtor 
abates  by  death  of  one  of  the  plaintiflb.  Chap* 
man  v.  Thomas,  1  Root,  67. 

68.  If,  pending  a  real  action  brought  by  hnsbsnd 
and  wife  in  her  right,  the  wife  die,  tjie  husband 
cannot  proceed  in  that  suit  for  his  estate  by  the 
curtesy,  but  the  writ  abates.  Ryder  v.  RoHnson,  2 
Greem.  127.  • 

69.  A  bill  by  husband  and  wife,  to  recover  a  de- 
mand in  her  right,  abates  by  her  death.  Archer  v. 
CoUy,  4  H.  &  M.  410. 

70.  An  action  by  a  father,  for  seduction  of  his 
daughter,  abates  by  his  death.  M'Cture  v.  Mil' 
Zer,4  Hawks,  133. 

71.  The  d^ath  of  one  of  the  demandante  in  a  writ 
of  right,  or  other  real  actton,  before  trial,  abates  the 
writ  as  to  all.     Carter  v.  Carr,  Gilmer,  145.    Dra- 

«o  V.  Stead,  2  Rand.  454.     Cuits  v.  Haskins,  11 
lass.  56 ;  10  Mass.  179.    See  6  Rand,  110.   Gaines 
V.  Omit,  2  Dana,  231. 

72.  A  suit  for  land  cannot  be  revived  in  the 
name  of  executors,  although  the  will  gives  ihem  a 
right  to  sell  and  convey  land.  Jameson  v.  Smith, 
4  Bibb,  307. 

73.  By  stetute,  (New  Hampshire,)  on  the  death 
of  a  demandsnt  in  a  writ  of  entry,  his  executor, 
&c.y  may  prosecute  the  action  for  the  benefit  of 
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thole  mterested  in  tfae  estate.    Ladd  t.  Sanbanif 
5  N.  Hamp.  337. 

74.  Deaui  of  letaor,  or  of  one  of  several  lessors, 
in  ejectnMnty  does  not  abate  the  sait.  Kimuif  ▼. 
BeterUtf,  1  H.  A  M.631.  Punis  t.  HiU,2  ib.  614. 
Frier  ▼.  JaeJuon,  8  Johns.  4d5.    Howard  ▼.  Moalt, 

2  Har.  ds  J.  249.     Boiito  ▼.  day,  5  Lilt  139. 

79.  Nor  does  an  appeal  from  a  jndgrment  in 
ejecimtnt  abate  by  lessor's  death,  trough  he 
claimed  the  land  for  life  only.    'MedUy  y.  Medley, 

3  Manf.  191.    See  T&mkies  t.  WalUrs,  6  Call,  44. 

76.  Though  a  writ  of  ri^ht  abates  by  a  party's 
death,  yet  an  appeal  or  writ  of  error  to  reverse  a 
judgment  in  such  action,  may  be  revived  by  the 
representatives  of  a  party  to  such  appeal,  &;c.,  who 
dies.     Sanders  v.  Buskirk,  X  Dana,  411 

77.  Where  the  obligee  in  a  bond  is  a  public  trus- 
tee, as  a  president  of  the  county  courts,  the  action 
will  not  abate  if  he  die  pendeaU  lite,  Jinon.  1 
Uayw:  148. 

78.  Nor,  on  the  resignation  or  death  of  a  judge 
of  |At)bate  pending  a  suit  on  a  probate  bond,  uxb 
successor  may  come  in  and  prosecute.  Holien  v. 
Cook,  12  Mass.  575.     CuUs  v.  Parsons,  2  ib.  440. 

79.  If,  pending  a  suit  by  trustees  of  a  charity, 
one  of  ths  plaintiffii  resigns  the  trust,  this  may 
be  pleaded  in  abatement ;  out  if  the  plaintiffs  sug- 
gest the  fact  on  the  recoztl,  the  defendant  need  not 
plead  it    Adams  v.  Leland,  7  Pick.  G2. 

80.  Death  of  plaintiff  in  replevin  does  not  abate 
the  suit;  his  representatives  may  proeecute  it. 
Foster  V.  Beall,  1  Har.  &  J.  31.  PiUs  v.  Hale,  3 
Ma».  321.  Jeniuy  v.  Jenneu,  14  ib.  232.  Reist  v. 
HeUbretaur,  11  8.  &  R.  131.  Gohtra,  MUUr  ▼. 
LanMau,  Harper,  131. 

HI.  An  action  for  conspiracy  between  A  and  B  to 
prevent  C  from  recovering  a  debt  of  A,  by  A's  as- 
signing to  B,  without  consideration,  ohoses  in  ac- 
tion, and  thereupon  taking  the  benefit  of  the  insol- 
vent law,  does  not  abate  by  plaintiff's  death. 
PtHTod  V.  Morrison,  2  Pennsyl.  126. 

82.  Death  of  one  of  several  plaintiffs,  in  an  ac- 
tion of  trespass  qu.  cl,fr.  does  not  abate  the  suit. 
Haven  v.  Brown,  7  Greenl.  421.  Boynton  v.  Rees, 
9  Pick.  528.  See  also  Wilson  v.  Slaughter,  3  J, 
J.  Manh.  596. 

83.  Death  of  one  of  the  plaintiflii  in  a  qui  tarn 
action  does  not  abate  the  suit.  Wright  v.  Eldred, 
2  Chip.  37. 

84.  In  New  Jersey,  death  of  an  executor  or  ad- 
ministrator does  not  abate  a  suit  commenced  bv 
him.  It  may  be  prosecuted  by  the  administrator  de 
bonii  non.  Crane  v.  AUing,  2  Green,  593.  Coir- 
T&A,  in  Ohio.     GomUy  v.  &iinner,  Wright,  680. 

8S»  A  petition  for  a  review  abates  by  petition- 
er'r  tipatfa.  Woodward  v.  Skolfield,  4  Mass.  375. 
So  elf  Ik  motion  for  a  new  trial.  Turner  v.  Booker, 
2  Dana,  335. 

86.  Action  of  debt  fbr  a  statute  penalty  abates  by 
a  single  plaintiff's  death.  Little  v.  Conant,  2  Pick. 
527.  Estis  Vi  Lenox,  G.  A  N.  72.  Reed  v.  Cist. 
7  S.  4b  II.  184.  But  not  by  the  death  of  one  of 
two  plaintiffs.     Wright  v.  Eldred,  2  Chip.  37. 

87.  So  of  action  on  the  case  for  diverting  a 
waieT'Course.    Holmes  v.  Moore,  5  Pick.  257. 

SS.  Action  bv  a  father,  for  seduction  of  a  daugh- 
ter, abates  by  his  death.  MeClure*s  Executors  v. 
Jmer,  4  Hawks,  133. 

89.  Action  of  assault  and  Battery  abates  hy  plain- 
tiff's death,  idfter  an  appeal  by  the  defendant 
frombtn  award  in  fkvor  of^the  plaiutiff.  Miller  v. 
t^iiiMiiser,  10  S.  &  R.  31. 

901  An  action,  whether  of  tort  or  contract,  does 
not  abate  (in  New  York)  by  the  death  of  plain- 
tiff daring  the  term,  afler  the  fint  day  thereof. 
The  trial  may  proceed,  and  Judgment  will  relate 
(by  statute)  to  the  fint  day.  Morris  V.  Corson, 
7  Cow.  281. 


91.  Nor  by  plaintiff's  death  between  verdict 
and  judgment,  though  the  defendant  has  made  a 
case  for  a  new  trial.  The  cause  proceeds  as  if  the 
plaintiff  had  lived,  and  the  judgment  relates  to  the 
term  next  afler  the  trial.  Sjpringsted  v.  Jayne,  4 
Cow.  423. 

92.  And  whenever  a  party  dies  during  term. 
Judgment  may  be  enterea  as  of  a  day  before  his 
death.     Griswold  v.  HiU,  Paine,  483. 

93.  And  when,  in  an  action  that  does  not  sur- 
vive, the  plaintiff  dies  afler  verdict  and  before 
judgment,  the  court  will  enter  judgment  1m  of  the 
term  when  the  verdict  was  returned.  Goddard 
V.  Bolster,  6  Greenl.  427. 

94.  Writ  of  error,  in  personal  actions,  abates 
by  death  of  plaintiff  before  erron  assigned  ;  other- 
wise, aj^er  assignment  of  errors.  Green  v.  Wat' 
kins,  6  Wheat  260.  See  also  MarshaU  v.  Peck, 
1  Dana,  609. 

95.  In  real  actions  (by  rule  of  Supreme  Com 
U.  S.)  such  writ  does  not  abate>by  death  of  either 
party.    6  Wheat,  vbi  sup.    See  also  Marshall  v. 
Peek,  1  Dana,  609. 

96.  A  suit  does  not  abate  by  the  death  of  either 
party  afler  the  service  of  the  writ,  and  before  the 
time  of  entering  the  action,  provided  the  cause 
of  action  survives.  CUndenin  v.  AlUn,  4  N. 
Hamp.  385. 

(  b.)   Death  of  Defendant 

97.  If  one  of  two  defendants  die  before  the  writ 
is  served,  thonjrh  afler  its  date,  the  action  abates 
as  to  both.     C&rk  v.  Helms,  1  Root,  486. 

98.  Death  of  one  of  three  defendants,  pending 
an  action  for  obstructing  plaintiff's  mill,  by  erect- 
ing a  dam  below,  was  held  not  to  abate  the  suit — 
the  count  not  charging  defendants  as  joint  own- 
era  of  the  land  on  wnich  the  dam  was  erected. 
Sumner  v.  THeston,  4  Pick.  308.  (S.  P.  Low  v. 
Mumford,  14  Johns.  426.) 

99.  An  action  airainst  husband  and  wife,  on  a 
contract  of  the  wife  while  sole,  abates  as  to  the 
husband,  by  his  death.  J^utx  v.  Reutter,  1  Watts, 
229. 

100.  A  writ  of  attachment  abates  by  defendant's 
death  before  jndgment.  Crocker  v.  Radcliffe,  1 
Const.  Rep.  83. 

101.  Where  a  case  is  referred  to  arbitratore  by 
consent,  and,  before  the  award  is  confirmed,  the  de* 
fendant  dies,  the  case  abates.  Farmer  v.  Frey,  4 
M'Cord,  160.    {See  3  Halst.  116.) 

102.  Death  of  one  of  several  defendants,  sued 
on  a  joint  contract,  does  not  abate  the  suit ;  it  pro- 
ceeds against  the  otbera.  Harrison  v.  Jtin^,  Mi- 
nor, 364.    Bundy  v.  WUHams,  1  Root,  543. 

103.  A  writ  of  error,  in  personal  actions,  does 
not  abate  by  death  of  defendant  in  error,  whether 
it  happen  before  or  afler  errors  assigned.  Green 
V.  Watkins,  6  Wheat.  260.  Spurk  v.  Vangundy, 
3  Ham.  305.  Hutehcraft  v.  Gentry,  2  J.  J.  Marafa. 
499.    See  also  Marskalt  v.  Peek,  1  Dana,  609. 

104.  Death  of  bail,  pending  a  scire  facias  against 
them,  does  not  abate  the  suit.  Their  representa- 
tives may  defend,  or  surrender  the  principal,  as 
the  bail  might.     Wheeler  v.  Wheeler,  7  Mass.  169. 

105.  Deatb  of  the  tenant  in  a  real  action  abates 
the  suit.    Mocker  v.  Thomas,  7  Wheat.  530. 

106.  Writ  of  right  abated  by  death  of  tenant  in 
1812,  and  the  abatement  was  entered  of  record; 
scire  fadas  sued  out  by  demandant,  in  1820,  to  re- 
vive the  suit  against  heira  of  tenant :  Held,  the 
abatement  was  absolute,  and  suit  could  not  be 
revived  under  provision  of  statute  of  1819;  that 
provision  being  prospective.    Lovell  v.  Arnold,  2 

Leigh,  16. 

107.  Death  of  one  of  several  tenants  in  a  writ 
of  right  does  not  abate  the  suit.       Holmes  ▼ 
Holmes,  2  Pick.  23. 
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108.  Death  of  respondent  abates  petition  for 
partition.     Thomas  v.  Smithf  2  Maaa.  479. 

109.  Bat  death  of  an^  of  the  tenants  in  bom- 
nion,  pending  petition  for  partition,  who  are  not 
named  therein,  but  have  had  notice  that  they  might 
appear  and  answer,  and  have  failed  so  to  do, — does 
not  abate  the  petition.  Mitchell  y.  Starbiuk,  10 
Mass.  5. 

110.  Death  of  defendant  abates  an  action  of  re- 
plevin. Mellen  v.  Baldwin^  4  Mass.  480.  MerriU 
V.  Lumbertj  8  Greenl.  128. 

111.  An  action  of  trover.  Barnard  v.  Harring' 
tan,  3  Mass.  288. 

112.  An  action  of  trespass;  if  he  die  before  ver- 
dict.   Harris  v.  Crenshaw f  3  Rand.  14. 

113.  Bat  if  defendant  die  afler  verdict,and  before 
judgment,  the  court  will  enter  judgment  as  of  the 
term  when  the  verdict  was  returned.  Ferry  v. 
Wilson,  7  Mass.  395. 

114.  An  action  of  ejectment.  Aium.  1  Hayw. 
500. 

115.  An  action  of  slander ;  though,  afler  an  ap. 
peal  firom  judgment  against  him.  hong  y.  Hitch- 
cock, 3  Ham.  274. 

1 16.  An  action  of  trespass  for  seizing  plalntifTs 
vessel  on  the  high  seas.  Nicholson  v.  EUon,  13 
S.  &  R.  415. 

117.  An  action  of  debt,  whether  qtd  tarn  or 
otherwise,  for  a  penalty.  Benson  v.  Egerlon, 
Brayt.  21.  Smith  v.  Walker,  2  Car.  Law  Repos. 
245. 

118.  An  action  for  breach  of  promise  of  mar- 
riage, when  no  special  damage  is  alleged.  Sieb» 
bins  V.  Palmer,  1  rick.  71 .  Lattimore  v.  Simmons, 
13  S.  &,  R.  183. 

119.  Death  of  an  appellee,  defendant  in  eject* 
ment,  abates  the  salt,  and  it  cannot  be  revived  by 
scire  facias.  Tomkies  v.  Walters ^  6  Call,  44.  See 
also  Moss  V.  Snott,  2  Dana,  273. 

120.  Death  of  a  defendant,  afler  judgment,  pend- 
ing a  motion  for  a  new  trial,  does  not  abate  the 
suit.     Turner  v.  Booker,  2  Dana,  335. 

121.  An  action  for  seducing  away,  and  keeping 
in  possession,  the  plaintiff's  slave,  does  not  ahate 
by  defendant's  death.  McAllister  v.  SpiUer,  C.  &, 
N.95. 

122.  A  suit  against  husband  and  wife^  on  her 
contract  dum  sma,  abates  as  to  him,  on  his  death. 
AWz  V.  Reutter,  1  Watts,  229. 

123.  In  an  action  ex  contractu,  death  of  defend- 
ant afler  expiration  of  the  rule  to  plead,  does  not 
abate  the  suit,  even  when  commenced  by  foreign 
attachment.     Kincaid  v.  Blake,  1  Bailey,  20. 

124.  Writs  of  review,  under  sUtute  1788,  c.  37, 
were  confined  to  personal  actions  that  survive. 
Death  of  either  party,  in  action^  that  do  not  sur- 
vive, abated  the  writ.  Femald  v.  Ladd,  4  N.  Hamp. 
145.  Thayer  v.  Dudfey,  3  Mass.  296.  —  Sed  vide 
Proprietors  of  Monumoi  Beach  v.  Rogers,  1  Mass. 
159.  Et  vide  Otis  v.  Bixby,  9  Mass.  520,  whez«, 
in  an  action  of  trover,  this  rule  was  suspended  — 
the  defendant  in  review  not  objecting. 

See  Actions,  VI.    Post,  XII.  (  b.) 

IV.  Pendency  of  another  Suit  for  the  same  Cause. 

125.  Writ  of  error  pending  may  be  pleaded  in 
abatement  (but  not  in  bar)  of  action  on  a  judg- . 
ment.    Jenkins  v.  Pepoon,  2  Johns.  Cas.  312. 

126.  And  the  plea  must  allege  that  the  writ  of 
error  was  brought  before  the  action  was  com- 
menced, and  that  the  requisite  steps  were  taken 
to  render  it  a  supersedeas,  ib. 

127.  When  the  writ  is  general,  and  the  special 
matter  not  set  forth,  if  plaintiff  be  nonsuit  before 
he  counts,  and  a  seconcl  wriC  be  sued  out,  pend- 

■  ing  the  first,  —  the  former  cannot  be  pleaded  in 
abatement ',  for  it  does  not  appear  to  the  court  to 


be  for  the  same  thing.    Otherwise,  trhen  the  writ 
is  special.     Coates  v.  M'Camm,  2  Browne,   175 
M' Carney  v.  M'Camp,  1  Ashm.  4. 

128.  Foreign  attachment,  or  trustee  process, 
pending  (though  in  anotiier  state)  may  be  pleaded 
in  abatement.  Embree  v.  Hfinna,  5  Johns.  lOt. 
Engle  V.  Ndson,  1  Pennsyl.  442.  ScoU  v.  Cole- 
man,  5  Litt.  349.  Contra,  in  Massachnsetts 
and  Vermont.  Wintkrop  v.  Carlton,  8  Mass.  456. 
Mortons.  JF«W,7'Verm.  124. 

129.  Assumpsit  against  two ;  one  pleads  general 
issue  ;  the  other  pleads,  in  abatement  of  the  whole 
suit,  pendency  or  foreign  attachment  against  him- 
self alone,  in  another  state.  Plea  bad  —  not  being 
sufficient  to  defeat  the  suit  against  both.  De  Forest 
V.  Jewett,  1  Hall,  137. 

130.  To  an  action  against  one  obligor,  pendency 
of  a  prior  action  against  all  the  obligors  is  a  good 
plea  in  abatement.     Graves  v.  Dale,  1  Monr.  191. 

131.  Pendency  of  suit  in  Circuit  Court  of  the 
United  States,  in  another  state,  is  not  pleadable  in 
abatement,     ^alsh  v.  Durgin,  12  Johns.  R9.  * 

132.  Nor  pendency  of  suit  in  the  court  of 
another  state.  Bourne  v.  Joy,  9  Johns.  221.  See 
3M'Cord,  38.    17  Mass.  197. 

133.  But  where,  to  a  petition  in  chancery,  pray- 
ing that  a  contract  might  be  delivered  up  and  can- 
celled, dbc.,  the  defendant  pleaded  in  abatement 
that  he  had  previously  broufflit  his  bill  in  chancery 
against  the  plaintiff,  in  anoUier  state,  for  perform- 
ance of  the  same  contract,  to  which  bill  the  plain- 
tiff had  appeared  and  answered,  by  denying  the 
jurisdiction,  &c. ;  which  bill  was  still  pending  and 
within  the  jurisdiction  of  the  court,  &c. ;  the  plea 
was  held  sufficient  to  abate  the  petition.  Hart  r, 
Qrajiger,  1  Conn.  154. 

134.  It  is  a  good  plea,  in  abatement  of  an  action 
of  assumpsit,  that  the  defendant  had  previously 
commenced  a  suit  against  the  plaintiff,  in  which 
the  matters  mentioned  in  plaintiff's  declaration 
might  be  set  off.    SchauJc  v.  Schenek,  5  Halst.  276. 

135.  But  pendency  of  an  action  on  book  is  not 
a  bar  to  the  defendant's  suing  the  plaintiff  on 
book.    Allen  v.  Rogers,  1  Root,  471. 

^136.  If  a  suit  be  brought  against  a  seizing  offi- 
cer for  trespass,  while  a  suit,  tn  rem,  for  the  for- 
feiture is  pending,  the  pendency  of  such  suit  may 
be  pleaded  in  abatement,  or  as  a  temporary  bar. 
Gelston  y.  Hoyt,  3  Wheat.  314,  per  Story,  J. 

137.  A  plea  that,  before  action-brought,  the  same 
plaintiff  impleaded  the  same  defendant  for  the 
same  cause  of  action,  in  a  court  of  another  state, 
in  an  action  which  is  still  pending,  (without  ayer- 
ring  the  jurisdiction  of  such  court  over  the  parties 
and  the  subject  matter,)  is  bad.  JfeweU  v.  Jfewtan^ 
10  Pick.  470. 

138.  Pendency  of  prior  action  for  same  cause, 
in  an  inferior  court  that  has  jurisdiction,  is  good 
cause  of  abatement.  Johnston  y.  Bower,  4  H.  & 
M.  487. 

139.  The  commencement  of  another  suit  for 
tlie  same  cause,  since  the  last  continuance,  is  no 
ground  of  abatement.  Renner  v.  Marshall,  ] 
Wheat.  215.  A  subsequent  suit  may  be  abated 
by  the  pendency  of  a  prior  one ;  but  never,  e  eon* 
verso,  in  personal  actions,  ib. 

140.  Where  a  statute  provides  that  a  penalty  or 
forfeiture  may  be  recovered  by  indictment,  or  by  an 
action  qui  tam,  Ac,  and  one  of  them  is  pendmg* ; 
a  subsequent  prosecution  to  recover  the  same  pen- 
alty, &c.,  shall  abate.  CommonwettUh  v.  Ckurchiil^ 
5  Mass.  174.      Commonwealth  v.  Cheney,  6  ib'.  348. 

141.  To  the  plea  in  abatement,  however,  it  will 
be  a  good  replication  that  the  prior  prosecution 
was  instituted  by  collusion  between  the  parties. 
5  Mass.  174. 

142.  To  an  indictment  in  the  Superior  Court,  for 
an  assault,  it  is  a  good  plei  in  alMitaaient,  that  a 
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|»rior  indictmeftt  for  the  nm$  caoae  is  stiU  pend- 
ing in  the  county  court.  State  v.  YaTbrtmgh,  1 
Hawks,  78. 

14^  An  action  on  a  BheriflTs  bond  is  not  abated 
by  a  plea  of  the  pendency  of  other  suits  on  Uie 
sacoe  bond,  brought  on  benalf  of  different  parties, 
and   for   distinct  defkulta.     TreaaurerB  v.  Bates^ 

2  Baiky,  362. 

144.  Subnequent  suit  is  not  abatable,  unless  the 
prior  suit  is  entered  in  court ;  for  it  must  appear  of 
record  that  the  two  actions  are  for  the  saine  cause, 
and  that  the  first  was  pending  when  the  second 
was  commenced.  Commonweaitk  v.  CkvrchiU,  5 
Mass.  174.     Parker  v.  Ckdcord,  2  N.  Hamp.  96. 

145.  Though,  afler  plea  of  prior  suit  pending, 
such  suit  is  dismissed,  and  though  the  defendant 
had  pleaded  in  abatement  of  such  prior  suit,  yet 
the  second  suit  abates,  the  first  being  pending 
when  it  was  commenced.  Frogg  t.  Long,  o 
Dana,  157. 

146w  Plea  of  another  action  pending  for  same 
cause  must  be  pleaded  with  a  prout  patet  perrB- 
corthim.    5  Mass.  174.    Clifford  y.  Cony,  1  io.  495. 

147.  And  must  be  yerined  by  affidavit,  or  ac- 
companied by  a  record  of  such  action,  under  the 
seal  of  the  court,  and  authenticated  under  the  act 
of  Congress  —  otherwise  it  may  be  treated  as  a 
nullity,  or  excepted  to  by  general  or  special  de- 
murrer.    Trenton  Bank  v.  WaUace,  4  Halst.  83. 

14d.  When  two  writs  are  sued  out  on  the  same 
iay,  and  are  served  at  difierent  times,  that  which 
is  first  served  will  abate  the  other ',  but  not  e  con- 
ver«o.    Morton  v.  Webb,  7  Verm.  124. 

149.  It  is  not  necessary  to  allege  that  the  prior 
action  was  pending  at  the  time  of  plea  pleaded  ;  it 
is  sufficient  if  it  were  pending  when  the  second 
suit  was  commenced,  rer  Parsons,  C.  J.,  5  Mass. 
179.  Parker  v.  CoUord,  2  N.  Hamp.  36.  Coh- 
fRA;  Clifford  v.  Comy,  1  Mass.  495.  Toland  v. 
TitJunor,  3  Rawle,  320. 

150.  Pendency  of  prior  suit  will  not  abate  the 
second,  if  the  first  writ  is  so  defective  that  the 
second  b  necessary  to  secure  the  demand.  Durand 
V.  Carrington,  1  Root,  355.     See  7  Verm.  124. 

151.  If^two  suits  for  the  same  cause  are  com- 
menced at  the  same  time,  the  pendency  of  each 
is  good  cause  for  abating  the  other.  Beach  y. 
Xorton,  8  Conn.  71'. 

152.  And  this  rule  was  applied  when  two  suits 
were  brought  on  a  promissory  note  given  to  a 
feme  covert,  who  had  deceased  —  one  by  the  hus- 
band, in  his  natural  capacity,  and  one  by  him  as 
administrator  of  his  wi^.  ib. 

153.  But  unless  commenced  at  the  same  time, 
pendency  of  suits  cannot  be  pleaded  in  abatement 
of  each  other.  Haight  ^.  HoUey,  3  Wend.  258. 
Su  4  Halst.  58. 

154.  If  an  appeal  from  an  order  of  nonsuit  is  dis- 
missed, the  pendency  of  the  appeal  cannot  be 
pleaded  in  abatement  of  a  new  action  for  the  same 
cause,  brought  after  such  order,  and  before  such 
dismissal.     Trimmier  v.  Trail,  2  Bailey.  480. 

155.  Where  defendant  pleads  another  action 
nending,  plaintiff  many  enter  a  nU  capiat  per 
orece  in  the  first  suit,  1)efore  replying  to  the  plea 
—  and  this,  it  seems,  will  enable  him  to  reply 
safely  nul  tid  record.  Marston  v.  Lawrence,  1 
Johns.  Gas.  397.    Coleman,  94. 

156.  But  a  nonsuit  in  a  prior  action,  after  such 
action  is  pleaded  in  abatement,  is  not  a  sufficient 
replication  to  the  plea.  CcmToomealth  v .  CkurckiU, 
5  Mass.  174. 

197.  Pendency  of  another  suit  is  not  an  issu- 
able pleSf  thougn  pleaded  in  form  of  a  plea  in  bar; 
for  it  is  a  plea  m  abatement.     Davis  v.  Granger, 

3  Johns.  259. 

156.  And  cannot  be  giyeO'  in  evidence  under  the 
general  iasae,  or  a  plea  in  bar,  but  must  be  pleaded 


in  abatement.  Pereival  y.  Hickey,  18  Johns.  257. 
Smock  V.  Graham,  1  Blackf.  214.  Logs  of  Mahog- 
any,  2  Sumner,  589. 

159.  Nor  be  pleaded  in  bar  —  except  in  case  of 
a  popular  action,  where  it  cannot  be  pleaded  in 
abatement;  for  the  sole  right  attaches  to  the  per- 
son first  suing.  EngU  v.  /fehon,  1  Pennsyl.  442. 
Anderson  v.  Barry,  2  J.  J.  Marsh.  281. 

160.  This  plea  cannot  be  sustained  unless  the 
suits  be  of  the  same  character,  and  the  plaintiff 
be  the  same  in  both.  2  Sumner,  uhi  sup.  Davis 
v.ffun^,  2  Bailey,  412. 

V»  Misnomer. 

161.  Copartners  must  sue  and  be  sued  in  their 
proper  names ;  it  is  not  suflicient  to  use  the  style 
of  the  firm.  "Seeley  v.  Schenck,  1  Pen.  75.  Cran^ 
doll  V.  Denny,  ib.  137.  Bums  v.  HaU,  2  Fen.  984. 
Bentley  v.  Smith,  3  Caines,  170.  Tomlinson  v. 
Burke,  5  Halst.  295.  Porter  v.  Cresson,  10  S.  &,  R. 
257.  PaU  v.  Bacon,  6  Munf.  219.  Marshall  v. 
HuU,  SYerg.  101. 

162.  Such  defect  may  be  pleaded  in  abatement, 
or  m&y  be  demurred  to  specially.  Chappell  v. 
Proctor,  Harper,  49.  Dorsty  v.  Lawrence,  tiardin, 
508.     Contra,  several  of  the  cases  above. 

163.  It  is  a  good  plea  in  abatement,  that  a  party 
sues  or  is  suea  by  his  surname  only.  Chappell  v. 
Proctor^  ubi  sop.  Seeleu  v.  Boon,  Coxe,  138.  La- 
bat  V.  Ellis,  1  Taylor,  l48.  See  Lanier  v.  Cocke, 
6  Munf.  580.     Post,  XIII. 

164.  One  defendant  cannot  plead  a  misnomer  of 
his  co-defendant.    Atkinson  v.  Clapp,  1  Wend.  71. 

165.  Misnomer  of  addition  or  place  may  be 
pleaded  in  abatement^  Smith  y.  Bowker,  1  Mass. 
76. 

166.  Misnomer  in  the  capias,  and  a  variance 
between  the  name  in  the  writ  and  declaration, 
must  be  pleaded  in  abatement.  Pendleton  v.  Bank 
of  Kentucky,  1  Monr.  174. 

167.  Misnomer  of  parties  in  a  writer  indictment 
must  always  be  pleaded  in  abatement,  or  the  right 
to  the  exception* is  lost  Smith  v.  Bowker,  1  Mass. 
76.  Gilbert  v.  J{antucket  Bank,  5  ib.  97.  Kineaid 
v.  Howe,  10  ib.  205.  Commonwealth  v.  Dedham, 
16  ib.  146.  Jewett  v.  Burroughs,  15  ib.  469. 
SeuU  V.  BriddU,  2  Wash.  C.  C.  200.  Pate  v.  Ba- 
con, 6  Munf.  219.  Mannr.  Carley,  4  Cow.  148. 
Sedey  v.  Boon,  Coxe,  138.  Porter  v.  Cresson^  10 
S.  Sl  R.  257. 

168.  Where  three  partners  of  the  same  surname 
sued  thus  —  '<  John,  Jeremiah,  and  Daniel  Cham- 
bers *'  —  it  was  held  that  though  the  surname  was 
not  added  to  every  Christian  name,  as  it  ought  to 
have  been,  yet  it  was  not  error.  Chance  v.  Cham* 
bers,  1  Pen.  384. 

169.  A  defendant  cannot  plead  in  abatement 
because  an  aUas  dictus  is  subjoined  to  his  name, 
and  the  true  name  is  that  which  precedes  the 
alias.    Rdd  v.  Ijord.  4  Johns.  118. 

170.  It  is  not  gooa  cause  of  abatement  that  the 
name  of  the  defendant  is  spelled  differently  in  the 
writ  from  his  usual  mode  of  spelling  it,  if  the 
sound  be  the  same.  Tibbets  v.  Kial,  2  N.  Hamp. 
557.  Petrie  v.  Woodworth,  3  Caines,  219.  Com- 
monwealth y.  Gillespie,  7  S.  &  R.  479. 

171.  So,  it  seems,  of  an  abbreviation  or  corrup- 
tion of  a  true  name,  when  by  common  bse  the  true 
and  corrupted  name  are  taken  to  be  the  same.  Gor- 
don V.  Holliday,  1  Wash.  C.  C.  285. 

172.  Grautis  and  Gerardus  are  different  names. 
So  are  Quartus  and  Gerardus.  Manny.  Carley, 
4  Cow.  148. 

173.  A  defendant  ma^  be  sued  on  an  instrument 
by  the  name  he  has  signed,  though  differing  in 
sound  from  his  true  name.    Meredith  v.  Hinsdale 
2  Caines,  362. 
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174.  And  where  one  habituftUy  uses  initials  for 
his  Chriatian  name,  and  is  so  indicted,  and  the  fact 
whether  he  be  so  known  is  pat  in  issue,  and  he  is 
convicted,  the  court  will  not  interpose.  City 
CoumU  v.  King,  4  M*Cord,  487. 

175.  <<  The  law  knows  but  one  Christian  name ; " 
and  it  has  been  sugffested  that  this  maxim  applies 
to  a  dvuble  name,  and  that  the  omission  or  insertion 
of  a  middle  name,  or  of  the  initial  letter  of  such 
name,  is  immaterial  in  all  cases.  Franklin  v. 
Talmadge,  5  Johns.  84.  Keene  t.  MeatU,  3  Pet.  7. 
Roosevdt  ▼.  Gardinier,2  Cow.  463. 

176.  Where  T.  H.  P.  was  indicted  by  the  name 
of  T.  P.  Jr.,  it  was  held  to  be  good  cause  to  abate 
the  indictment,  on  being  properly  pleaded.  Com- 
monwealth ▼.  Perkins,  f  Pick.  38B. 

177.  Junior,  or  younger,  is  no  part  of  a  name ; 
and  it  seems  to  be  unnecessarr  to  make  this  addi- 
tion in  a  writ,  except  when  there  are  father  and 
son  of  the  same  name,  and  the  son  is  defendant, 
and  no  other  words  are  used  describing  him  as  the 
son.  ib.  Kincaid  v.  Howe,  10  Mass.  205.  See 
People  Y.  Collins,  7  Johns.  549. 

178.  It  is  not  a  misnomer  to  describe  a  munici- 
pal corporation  by  the  name  of  "  the  town  of  D.," 
instead  of  <<  the  inhabitanU  of  the  town  of  D." 
even  in  an  indictment  Commonwealth  ▼.  Dedham, 
16  Mass.  147. 

179.  Bv  the  practice  of  Connecticut,  suits  may 
be  brought  in  the  name  of  A,  B,  *'and  the  lest 
of  the  inhabitants  of  C.*'  Barkhamstead  v.  Par* 
sons,  3  Conn.  1. 

180.  In  Ohio,  an  action  lies,  for  township  lia- 
bilities, against  the  "trustees  of  the. township," 
without  naming  them ;  it  is  not  necessary  that  the 
action  be  in  the  name  of  the  town.  Harding  v. 
Trustees  of  Jfew  Haven  TownsfUp,  3  Ham.  2S7. 

181.  Q^ertf,  whether  misnomer  of  a  corporation, 
that  is  plaintiff,  must  be  pleaded  in  abatement,  or 
may  be  excepted  to  on  the  general  issue.  Bank 
of  Utiea  v.  SnuUley,  2  Cow.  770. 

'  182.  It  is  a  good  replication  to  a  plea  of  mis- 
nomer, that  the  party  is  known  as  well  by  the 
name  used  in  the  process,  as  by  the  other.    Petrie 

V.  Wbodworth,  3  Caines,  219.  Goodenow  v.  Tap- 
pan^  Ham.  61. 

183.  But  where  the  defendant  pleaded  that  the 
plaintiflTs  Christian  name  was  not  inserted  in  the 
writ,  a  replication  that  he  was  as  well  known  by 
his  surname  as  by  bis  Christian  name,  was  held 
ba(f.     Lahal  v.  EUis,  1  Taylor,  148. 

184.  Misnomer  of  defendant  can,  in  general,  be 
taken  advantage  of  only  in  abatement.  But  where, 
in  a  suit  in  assumpsit  against  two.  one  is  arrested, 
and  the  other  returned  "  not  founa,'*  and  it  appears 
on  the  trial  that  tlie  defendant,  who  is  not  brought 
in,  is  misnamed  in  the  declaration,  being  caned 
John,  instead  of  George,  the  plaintiff  wilffail  on 
the  ground  of  variance.  Waterbury  v.  Mather,  16 
Wend.  611. 

185.  The  plaintiff  cannot,  in  such  case,  avail 
himself  of  the  statute  that  allows  process  against 
a  defendant  by  a  fictitious  name,  on  the  ground 
that  the  true  name  is  unknown  tb  him,  unless  an 
averment  to  that  effect  is  made  in  the  declaration, 
or  in  a  replication  to  a  plea  of  misnomer,  ih. 

186.  A  plea  of  misnomer  is  as  valid  in  the  ac- 
tion of  ejectment  as  in  other  actions.  Dixon  t. 
Cavenavgh,  1  Overt.  365. 

See  Name. 

VI.  J^onjoinder  of  Parties  ;  (a.)  of  Plaintiffs,  (b.) 

of  Defendants. 

187.  Nonjoinder  of  parties  is  not  a  necessary 
tause  of  abatement  of  a  suit  in  chancery ;  it  may 
be  a  ground  for  dismissing  a  bill  without  prejudice. 


or  for  an  order  that  new  parties  be  added.    Hoxis 
V.  Carr,  1  Sumner,  177. 

(a.)  Jfot^oinder  of  Plaintiffs. 
See  Joinder,  I.  (a.)  Joint  Txnaitts,  &c.  II.  (c  ) 

188.  In  all  cases  of  tort,  whether  to  real  or  per- 
sonal property,  one  part-owner  of  the  property  in- 
iured  may  maintain  his  action  for  the  injury  done 
nim,  unless  the  defendant  takes  advantage  of  the 
omission  by  plea  in  abatement.  No  advantage  of 
the  nonjoinder  can  be  taken  in  any  other  way, 
except  m  mitigation  of  damages.  Thompson  v. 
Hoskins,  11  Mass.  419.  Wheehorigkt  v.  Deveyster, 
1  Johns.  471.  Brotherton  v.  Hodges,  6  ib.  108. 
Bradish  v.  Schenck,  8  ib.  151.  HaU  v.  Adorns,  1 
Aik.  166.  Bell  v.  Layman,  1  Monr.  40.  Rich  v. 
Penfield,  1  Wend.  380. 

189.  In  replevin,  however,  if.  from  the  plaintiff's 
own  showing  in  the  writ,  he  claims  only  an  undi- 
vided part  of  the  chattels  replevied,  the  court  will, 
on  motion,  or  ex  officio,  abate  the  writ,  or  arrest  the 
judgment.  For  a  chattel  is  not  capable  of  sever- 
ance, and  the  whole  must  be  delivered  to  the  plain- 
tiff when  he  claims  property  only  in  a  part.  Hart 
V.  Fitzgerald,  2  Mass.  509. 

190.  If  one,  who  is  liable  for  an  injury  to  tw* 
persons  jointly,  adjust  the  matter  with  either,  so 
that  he  has  no  further  interest  therein,  he  is  liable 
to  an  action  by  the  other,  and  cannot  take  advan- 
tage in  any  way  of  the  nonjoinder  of  him  with 
whom  he  has  settled.  Baxter  y.  Jewell,  6  Mass 
460. 

191.  Where  three  assignees  of  an  insc^yent 
debtor  were  appointed,  (under  a  statute  of  New 
fork,)  and  one  refused  to.  act,  and  no  other  was 
appointed  in  his  stead,  the  two  others  were  allowed 
to  maintain  actions  for  the  insolvent's  debts,  with- 
out joininsr  the  other  assignee.  Van  Valktnburgh 
V.  Elmendoif,  13  Johns.  314. 

192.  Where  a  note  was  declared  on  as  pa3ra.ble 
to  A,  B,  and  Co.,  and  was  sned  by  A  and  B 
only  I  on  oyer,  it  was  set  forth,  and  appeared  to  be 
made  to  A,  B,  and  Co. ;  a  judgment  in  favor  of 
A  and  B  only  was  held  not  to  oe  erroneous;  the 
court  saying  that  **  and  Co."  did  not  necessarily 
imply  that  there  were  more  than  two  partners, 
and  that  if  there  were  more  in  fact,  the  defendant 
should  have  pleaded  it  in  abatement.  Gamer  v 
Tiffany,  Minor,  167.  See  Dorsey  v.  Lawrence, 
Hardin,  508. 

193.  Where  a  guardian's  bond  was  made  paya 
ble  to  three  iustices  by  name,  "  and  the  rest  of  the 
justices  of  the  Court  of  Pleas  and  Quarter  Ses- 
sions for  the  county  of  Orange ;  *'  in  a  suit  on  this 
bond  in  the  names  of  the  three  who  were  named  as 
obligees;  held,  that  the  nonjoinder  of  the  other 
obligees  could  be  taken  advantage  of  only  by  a 

glea  in  abatement,  or  as  a  ground  of  nonsuit  on  the 
ial,  upon  the  plea  of  non  est  factum.     Clancy  v. 
Dickey,  2  Hawks,  497. 

194.  It  is  a  good  plea  in  abatement  of  a  writ  of 
error,  brought  to  reverse  a  decree  on  a  bill  in  chan- 
cery, that  one  only  of  several  original  respondents 
sues  the  writ;  all  should  join.  Phelps  v.  Ellsworth, 
3  Day,  144. 

195.  A  plea  that  other  persons  ought  to  have 
joined  as  plaintiffs  in  the  writ,  must  set  forth  par- 
ticularly who  those  persons  are,  and  describe  them 
so  as  to  enable  the  plaintiff  to  make  a  better  writ. 
It  is  not  sufficient  to  allege  that  A  and  his  assigns, 
and  B  and  his  heirs,  ought  to  have  joined.  Wads- 
worth  V.  Woodford,  1  Day,  28. 

196.  And  must  show  that  the  part-owner,  who 
has  not  sued,  is  not  the  defendant.  BeU  v.  Lay- 
man,  1  Monr.  40. 

1 97.  Plea  of  nonjoinder  of  co-executors,  as  plaiii<« 
ti^,  is  bad  if  it  do  not  show  where  they  reside,  and 
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that  they  were  execnton  at  tbe  commencement  of 
the  niit.    Bmek  ▼.  Baldwin^  9  Conn.  476. 

(  b.)  Kof^oiHdtr  ^f  Drf§mdttuti. 

196.  Nonjoinder  c»f  defendants  in  actions  on 
contract  may  be  pleaded  in  abatement;  but  can 
be  excepted  to  in  no  other  way,  unless  such  non- 
joinder appears  on  the  record.  Stoney  y.  JlfJieiUy 
Harper,  173.  Hortan  ▼.  Cook,  2  WatU,  40.  Jor- 
dan w,  Wiikhts,  3  Wash.  C.  G.  110.  Moore  v. 
RiuseU^  2  Bibb,  443.  2  J.  J.  Marsh.  38.  IViUon 
Y.  Wallace,  b  S.  &  R.  55.  GeddU  v.  Hawk,  10  ib. 
33.  IVinslow  v.  MerrUl,  2  Fairf.  127.  Brown  v. 
fVarram,  3  Har.  &  J.  572.  Potpers  v.  Spear,  3  N. 
Hamp.  35.  Robinson  r.  Bobinson,  1  Fairf.  240. 
ZeUe  V.  CampbelVa  ExeaUors,  2  Johns.  Cas.  382. 
Robertson  ▼.  Smith,  18  Johns.  459.  Williams  v. 
^Ueoj  7  Cow.  316.  Cumining  v.  £<ien,  1  ib.  70. 
Gay  Y.  Cary^  9  ib.  44.  Coffee  v,  Eastland,  Cooke, 
159.  -^—  ▼.  Kenan,  1  Hayw.  216.  Barry  r. 
FoyUs,  I  Pet  317.  Maekall  ▼.  Roberts,  3  Monr. 
J34I.  Barsiow  ▼.  FosseU,  11  Mass.  250.  M'^rthur 
V.  L<ufii,  5  Ham.  517.    Morgan  v.  Crtmm,  1  Monr. 

129.  Jtf  CoU  ▼.  Price,  1  M  Cord,  82.  Conley  y. 
Gomf,  1  Breese,  96.  Bradley  y.  Camp,  Kirby,  106. 
Srmon  ^.  Belches,  1  Wash.  9.  Sarrea  y.  Watson, 
ib.  372.  Le  Po^e  y.  MXrea,  1  Wend.  164.  Jlllen 
y.  SetooU,  2  ib.  327. 

199.  £yen  on  joint  and  seyeral  bonds,  &c.  exe- 
cuted  by  three,  and  where  two  are  sued.  ^Uen  y. 
Luckett,  3  J.  J.  Marsh.  165.  Miner  y.  Mechanics' 
Bank  of  JlUxandria,  1  Pet.  46. 

200.  And  where  the  promise  was  made  by  the 
defendant  and  one  of  the  plaintiffs  jointly.  Aobin- 
son  y.  Fisher,  3  Caines,  99.  Palmer  y.  Crosby, 
I  Blackf.  139. 

201.  But  this  rule  is  confined  to  those  species  of 
actions  in  which  the  plaintiff  gives  notice  to  the 
defendant  of  ^e  nature  of  his  demand,  as  in  ac- 
tions on  bonds,  or  special  actions  on  the  case,  and 
does  not  extend  to  actions  of  general  indebitatus 
assumnai,  unless,  in  such  suits,  the  plaintiff,  before 
plea,-ramishes  the  defendant  with  a  copy  of  the 
account,  which  he  means  to  offer  at  the  trial.  Jor- 
dan  y.  WiUans,  3  Wash.  C.  C.  110. 

202.  And  does  not  apply  to  actions  of  debt  gtd 
tarn  for  a  penalty ;  for,  as  the  tort  is  several  as 
well  as  joint,  the  debt  follows  the  nature  of  the 
tort  Bumham  y.  Webster,  5  Mass.  270.  Boutelle 
y.  Jfourse,  4  ib.  431.    Frost  y.  Rouse,  2  Greenl. 

130.  Powers  y.  Spear,  3  N.  Hamp.  35. 

203.  (luery,  whether  a  dormant  or  secret  part- 
ner needs  be  joined.  Wilson  y.  Wallace,  8  S.  &  R. 
55.    ComUy  y.  Good,  1  Breese,  97. 

204.  In  an  action  against  one  secret  partner,  it 
is  cause  of  abatement  that  other  secret  partners 
are  not  joined.    Ela  y.  12an^,  4  N.  Hamp.  307. 

205.  Where  one  of  two  partners  resident  abroad 
is  sued  here,  he  cannot  plead  in  abatement,  that 
his  copartner  is  not  sued  with  him.  Guum  v. 
MCmUoch,  N.  Carol.  Cas.  78. 

SM16.  Where  a  joint  and  seyenil  note  is  given  by 
a  firm  and  by  another  person,  a  suit  may  be  main- 
tained against  the  firm  only,  they  being  considered, 
for  this  purpose,  as  but  one  person ;  and  the  non- 
joinder of  the  other  cannot  be  pleaded  in  abate- 
ment    Van  Tine  y.  Crane,  1  Wend.  524.      . 

207.  In  a  suit  against  partners  for  a  debt  doe  by 
them  alone,  the  nonioinder  of  any  member  of  the 
firm  may  be  pleaded,  as  in  cases  of  other  joint  con- 
tractors*.  Barry  y.  Foyles,  1  Pet  311.  Robertson 
y.  Sndtk,  18  Johns.  459. 

208.  Separate  actions  cannot  be  maintained,  in 
Maryland,  on  a  Joint  note  made  by  two,  even  since 
the  statute  of  1811.   Pike  v.  DashieU,  7  Har.  &  J. 

ASH 

209.  In  an  action  against  the  surviving  heirs  of 
an  obligor,  upon  a  bond  of  their  ancestor,  the  l^eirs 


of  a  deceased  heir,  having  lands  by  descent,  sho.uld 
be  joined  in  the  action ;  and  if  they  are  not,  the 
nonjoinder  may  be  pleaded  in  abatement  Sl 
Mary's  Church  v.  Wallace,  5  Halst  311. 

210.  Action  on  a  joint  and  several  bond,  against 
JiS  obligors,  and  capias  (which  was  against  them 
all)  executed  on  two  only.  Held  that  the  plaintiff 
was  not  bound  to  sue  out  further  process  against 
the  rest,  but  might  take  judgment  against  those 
two.  In  such  case,  it  seems  indifferent  whether  the 
declaration  be  against  those  two  only,  or  against  all 
named  in  the  writ,  provided  the  bond  be  properly 
described.    Moss  v.  Moss,  4  H.  &  M.  293. 

211.  Where  one  is  surety  for  several  obligors, 
and  is  obliged  to  pay  the  debt,  his  remedy  for  re- 
imbursement is  against  them  jointly.  Babcock  v. 
Hubbard,  2  Conn.  536. 

212.  A  plea  in  abatement,  that  other  persons 
ought  to  have  been  joined  as  defendants,  needs 
not  set  forth  the  places  of  abode  and  additions 
of  the  persons  omitted.  Ela  v.  Band,  3  N.  Hamp. 
95. 

213.  Where  defendants  have  once  abated  the 
suit  by  pleading  the  nonjoinder  of  other  joint  con- 
tractors, a  simihr  plea  to  a  second  action  cannot 
be  pleaded,  thouffh  offered  by  defendants  who  were 
not  parties  to  the  first.  Witmer  v.  SchUUter,  15 
S.  ^  R.  150.  2  Rawle,  359.  Sed  vide  3  East, 
70,  71.     Gould's  PI.  282. 

214.  If  one  of  three  joint  contraclors  be  sued, 
and  he  plead  in  abatement  that  the  second  ought 
to  be  joined,  the  plaintiff  may  prove  that  the  third 
ought  also  to  be  joined,  and  thus  falsify  the  plea. 
Ela  v.  Rand,  4  N.  Hamp.  308. 

215.  In  actions  ex  quasi  contractu,  as  against 
carriers,  and  other  bailees,  for  negligence  or 
breach  of  trust,  all  who  are  liable  must  be  joined 
as  defendants;  but  a  nonjoinder  can  be  excepted 
to  only  by  plea  in  abatement.  i^Uen  v.  Scwall, 
2  Wend.  338.    See  Gould's  PI.  205. 

216.  When  it  appears  on  the  record,  that  a  joint 
contractor,  who  is  alive,  is  not  Joined  in  the  suit 
advantage  may  be  taken  thereof  in  any  stage  of 
the  case ;  as,  if  there  be  four  obligors  in  a  joint 
and  several  bond,  and  a  declaration  against  three 
only,  alleging  that  all  four  signed  and  sealed,  and 
not  alleging  that  he  who  is  not  joined  in  the  suit 
is  dead  —  it  is  error,  and  not  cured  by  verdict 
Cook  v.  Berkley,  3  Call,  378.  S.  P.  iJifiioich  y. 
Berkeley,  1  H.  db  M.  61.  Saunders  v.  Wood,  1 
Munf  406.    JfeweU  v.  Wood,  ib.  555. 

217.  So,  in  an  action  on  a  note  described  to  have 
been  made  by  four,  and  two  only  sued,  and  the 
others  not  alleged  to  be  dead.  Hanoood  v.  Roberts, 
5  Greenl.  441. 

218.  So,  of  an  action  against  one  obligor  only, 
if  the  declaration  describe  the  bond  as  joint,  and 
do  not  flilege  that  the  other  is  dead.  Jveumutn  v. 
Graham,  3  Munf.  187. 

219.  But  if  the  bond  be  spread  upon  the  record 
by  oyer,  and  appear  to  be  a  joint  and  several  bond, 
the  defect  in  the  declaration  is  obviated.  Meredith 
V.  Duval,  1  Munf.  76. 

•  220.  And  if  it  appear  on  the  record,  that  one  of 
seyeral  obligors  was  a  feme  covert  at  the  time  of 
executing  the  contract,  the  declaration  against  the 
others  only  will  be  supported.  Ela  v.  Card,  2  N. 
Hamp.  175. 

221.  Where  it  appears,  on  the  declaration,  that 
part  only  of  the  heirs  are  arrested,  in  a  suit  on  a 
contract  of  their  ancestor,  those  who  are  arrested 
may  demur.  Whilaker  v.  Yovng,  2  Cow.  569. 
S.  P.  Geddis  y.  Hawk,  10  S.  &  R.  33. 

222.  But,  in  a  suit  against  five  obligors,  it  ap- 
pearing from  the  decUuation  that  they  were  sure- 
ties for  a  sixth,  who  was  not  joined,  and  it  not 
being  alleged  that  he  staled  the  bond ;  the  court 
presumed  that  he  wa^  dead,  and  sustained  a  judg- 
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ment  on  a  verdict  for  the  plaintiff.    Window  v.  Com" 
numwealth,  2  H.  &  M.  459.    See  post,  399. 

223.  Nonjoinder  of  defendants,  in  perional  ac- 
tions for  a  tort,  is  generally  not  pleadaole  in  abate- 
ment;-but  when  Uie  toct  concerns  real  property, 
and  consists  in  the  omission  of  some  act  which,*aa 
joint  owners  of  land,  the  defendants  were  bound 
to  perform,  all  most  be  joined,  or  the  nonjoinder 
may  be  pleaded  in  abatement ;  because  the  title  to 
realty  will  come  in  question  —  t.  e.  whether  the  de- 
fendants, by  reason  of  their  ownership,  were  bound 
to  perfdrm  the  act,  for  the  omission  of  which  the 
action  is  brought.  Low  v.  Mvmjhrdf  14  Johns.  426. 
Sumnir  v.  TUestoUy  4  Pick.  309. 

224.  But  such  plea  Is  bad,  when  pleaded  to  an  ac- 
tion for  keeping  up  a  dam,  whereby  the  plaintiff's 
land,  dec.  is  overflowed  — r  there  beiuff,  and  need- 
ing to  be,  no  averment  that  the  defendants  owned 
the  land  on  which  the  dam  was  kept  up.  14  Johns. 
uid  sup.    See  Converse  v.  SvmnuSy  10  Mass.  378. 

225.  Though  the  plaintin  declares  on  a  several 
demand  against  the  defendant  alone,  and  on  a  joint 
demand  against  him  and  another,  yet  he  may  re- 
cover on  lK>th  demands,  unless  the  defendant  plead 
in  abatement  the  nonjoinder  of  him  who  is  liable  on 
thejoint  demand.   Holmes  v.  Marden,  ]2  Pick.  169. 

226.  A  partner,  who  bought  and  applied  goods 
for  the  Qse  of  the  firm^  may  plead  in  abatement, 
if  sued  alone,  the  nonjoinder  of  the  other  partners, 
though  thep^intiff  was  ignorant  of  the  partnership. 
Aisxander  v.  Af  Gtim,  3  Watts,  220. 

227.  A  plea  in  abatement  that  others  are  liable 
with  the  defendant,  does  not  admit  any  contract,  but 
merely  precludes  an  objection,  a  second  time,  for 
want  of  parties.    fVitmer  y.  Schlnaer,  2  Rawle,  359. 

228.  Such  plea  is  evidence  against  those  who 
plead  it,  that  those  who  are  alleged  to  be  partners 
are  such ;  but  others  must  be  proved  to  be  part- 
ners, in  the  ordinary  way.  ib, 

2St9.  On  issue  joined  on  the  plea  that  there  is 
another  joint  promisor  not  named  in  the  writ,  the 
burden  of  proof  is  on  the  defendant.  Jewett  v. 
DaviSf  6  N.  Hamp.  518. 

See  JoiNDKR,  1.  (o.) 

VII.   Defective  Writ,  Secunty  for  Costs,  &.c, 

230.  Where  the  declaration  is  a  necessary  part  of 
the  writ,  (as  in  Mass.,  N.  Hamp.,  Sm.,)  it  is  cause 
of  abatement  that  when  the  writ  was  served  it  con- 
tained no  declaration.  Brigham  v.  Este,  2  Pick. 
420.    Rathbone  v.  Rathhone,  5  Pick.  221. 

231.  Where  a  blank  writ  has  been  used,  but  has 
not  been  served,  it  may  be  altered  and  made  return- 
able at  another  term.  Dearborn  v.  Twist,  6  N. 
Hamp.  46. 

232.  By  the  constitution  of  Massachusetts,  writs 
*'  shall  bear  test  of  the  first  justice  of  the  court 
to  which  they  are  returnable,  who  is  not  a  party." 
Writs  not  so  tested  will  be  abated ;  but  the  excep- 
tion must  be  taken  by  plea  in  abatement,  or  motion 
to  quash.  Hawkes  v.  InkaJbitaMLs  of  Kennebeek,  7 
Mass.  461.  PreseoU  v.  Tufts,  ib.  209.  Itipley  v. 
Warren,  2  Pick.  592.  • 

233.  A  writ  not  tested  and  signed  by  the.  clerk 
of  the  court,  as  required  by  the  constitution  of  N. 
Carolina,  will  be  abated.  Buchanan  v.  JfiTenium,  C. 
&N.  476.  , 

234.  But  judjopnent  will  not  be  arrested  afler  ver- 
dict, because  the  writ  is  tested  by  the  clerk,  and 
ngned  bv  the  deputy  clerk.    Dudley  v.  CarmoU,  1 

235.  If  a  writ  materially  vary  from  the  outlines 
of  the  forms  prescribed  by  statute,  it  will  abate; 
but  not  for  mere  literal  or  yerbal  variances  from 
those  forms.  Cooke  v.  Gihbs,  3  Mass.  193.  Wood 
w  Ross,  11  ib.  276. 

236.  In  Tennessee  it  n  ly  be  pie  ided  in  abate- 


ment, that  a  capias  is  sued  out  on  a  contract  made 
afler  Ist  of  March,  1832,  without  making  the  affida- 
vit required  by  statute.  Posey  v.  Af  CubStns,  5  Yerg. 
235. 

237.  That  an  original  writ  is  not  indorsed  "  on  the 
back  thereof"  by  the  plaintiff  or  his  agent  or  attor- 
ney, is  ground  of  abatement ;  but  it  must  be  pleaded, 
or  shown  on  motion  at  the  return  term.  Wkidng 
yMoUiHer,2Mh8B.lOSi.  GUbeftY.JfantucketBafUc, 
5  ib.  97.  Gould  v.  Barnard,  3  ib.  199.  Stevens  v. 
Getchell,  2Fairf  443.  Clapp  v.  Batch,  3  Greenl.  216. 

238.  A  writ  sued  out  by  A,  indorsed  «  A,  by  his 
attorney,"  was  abated,  being  indorsed  neither  by 
the  plaintiff  nor  his  attorney.    Harmon  v.  Watson, 

8  Greenl.  286.    Bobbins  v.  HiU,  12  Pick.  569. 
239:  A  writ  of  error  is  not  an  original  writ;  and 

cannot  therefore  be  abated  for  want  of  an  indorse! . 
Grosvenor  v.  Danforth,  16  Mass.  74.  Tra£y  v. 
Perry,  5  N.  Hamp.  172.  - 

240.  In  a  suit  on  a  probate  bond,  it  is  a  sufficient 
indorsement  of^the  writ,  if,  in  addition  to  the  usual 
indorsement  for  securing  costs,  the  name  of  the 
person  is  also  indorsed,  who,  in  any  capacity,  is 
entitled  to  receive  the  money  sued  for.  Potter  v. 
Mayo,  2  Greenl.  239. 

241.  But  the  capacity  of  the  person  so  indorsing 
—  as  heir  or  creditor,  &c.  —  must  be  distfnctJ|j 
stated.     Padelford  v.  Hall,  2  Mass.  149. 

242.  An  indorsement  of  a  writ  **  Middlesex  Turn- 
pike Corporation,  by  Royal  Makepeace,"  is  suffi- 
cient Middlesex  Turnpike  Corp,  v.  Ti^ts,  8  Mass. 
266.    See  also  3  Pick.  442.   3  Greenl.  27.  4  ib.  79. 

See  Attorket  and  Couitsbl,  III. 

243.  The  change  of  an  indorser,  before  the  writ 
is  served,  does  not  affect  its  character  as  a  legal 
writ  from  the  time  of  its  date.    Steward  v.  Riggs, 

9  Greenl.  51. 

244.  To  a  plea  that  plaintiff  did  not  indorse  his 
name  <'  on  the  back  of  the  writ,"  th^plaintiff  replied 
that  he  indorsed  his  name  on  the  writ;  it  was  held, 
on  special  demurrer,  to  be  a  good  replication— as 
to  "  indorse  "  means  to  put  a  name  on 'the  back  of  a 
paper.     Hartwdl  v.  Hemenway^  7  Pick.  117.* 

245.  The  statute  requiring  a  writ  to  be  indorsed 
with  the  "  Christian  and  surname  "  of  the  pUintiff 
or  his  attorney,  is  complied  with  by  indorsing  the 
surname  and  the  initials  of  the  christian  name. 
Clark  V.  Paine,  11  Pick.  66.  Straiton  v.  Pewter,  2 
Fairf.  467. 

246.  The  attorney*s  writing  his  name  on  a  writ, 
in  the  plaintiff's  presence,  is  an  indorsement  by 
attorney  without  adding  tne  capacity.  Stecens  v. 
GeteheU,  2  Fairf.  443.    See  8  Greenl.  287. 

247.  A  writ,  issued  from  the  supreme  court,  with 
the  seal  affixed  of  the  court  of  common  pleas,  will 
be  abated.     Hall  v.  Jones,  9  Pick.  446. 

248.  A  writ  must  have  the  seal  of  the  court  from 
which  it  issues,  ib.  Governor  v.  M*Rea,  3  Hawks, 
226. 

^  249.  It  is  not  a  valid  objection  that  the  impres- 
sion of  the  seal  is  not  visible  on  the  writ ;  especially 
afler  the  defendant  has  pleaded  to  issue.  Smith  v. 
Alston,  1  Rep.  Con.  Ct.  lD4. 

250.  A  seal  of  the  court  once  used  by  beinf  af- 
fixed to  a  blank  process  which  has  been  fiUea  op, 
though  not  delivered  to  an  officer,  cannot  be  again 
used  oy  being  detached  and  affixed  to  another  writ. 
Filkins  v.  Brockway,  19  Johns.  170. 

251.  A  writ  whicn  has  been  served  and  returned 
cannot  be  used  again.  Towner  v.  Phelps,  1  Root, 
250^  . 

252.  Writs  of  error,  as  well  as  other  writs,  must 
be  made  returnable  to  the  next  court  to  be  holden 
in  the  same  county :  if  not  so  made,  they  will 
abate.     Roarers  v.  Brace,  Brayt  21. 

253.  A  bond  of  prosecution  is  essential  to  the 
validity  of  a  writ  or  attachment.  Starr  v.  JCvon,  5 
Cojm.  538. 
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254.  A  bond  to  prDflecute  an  appeal  from  the 
court  of  probate  must  be  ^iven  in  toe  usual  form 
of  bonds.  And  if  giyen  in  form  of  a  recognizance, 
the  process  will  abate,  even  after  continuance. 
Brawn  t.  Himmm^  Brajt.  20. 

255.  A  writ  will  not  abate,  because  the  plaintiff, 
not  being  a  freeholder,  is  the  only  person  recog- 
nized for  costs.     Start  v.  Robinson^  Brajt.  17. 

256.  The  sufficiency  of  a  surety  is  to  be  deter- 
mined solely  by  the  person  issuing  the  writ,  (hav- 
ing authority  to  issue  it,)  and  cannot  be  questioned 
aAerwards  by  plea  in  abatement ;  though  the  surety 
be  not  a  freeholder,  or  a  freeholder  residing  out  of 
the  state.     Chipman  v.  PeaW,  2  Tyler,  267. 

257.  It  is  not  cause  to  abate  a  suit  commenced 
by  attaching  property,  that  no  other  security  for 
prosecution,  i/c,  has  been  given  than  the  plain- 
tiff's bond.  Phdvs  v.  Yeoman^  2  Day,  227.  S.  P. 
Adavts  V.  Daviay  \  Tyler,  3. 

258.  A  corporation  is  not  obliged  to  give  secu- 
rity, on  suing  out  a  writ  —  which  is  therefore  not 
abatable  for  want  of  it  Dunmore  Manufacturing 
Co.  V.  Morton,  Brayt.  18. 

259.  A  material  alteration  in  the  plaintiff's  writ. 
M  in  the  date  or  return,  aAer  it  is  signed  and 
issued,  and  afler  security  to  prosecute  is  given, 
will  render  it  abatable,  if  sucn  security  is  neces- 
sary \  aliier,  if  not  necessary.  Parsons  v.  EUft  2 
Conn.  377.  See  also  Chaneey  v.  Strong,  2  Root, 
369.    Starr  v.  L^oif ,  5  Conn.  538. 

260.  A  plea  in  abatement  on  the  ground  of  such 
alteration  must  be  complete  in  itself,  and  mast 
show  by  a  distinct  and  precise  averment  of  facts 
that  security  was  necessary  at  the  time  of  grant- 
ing the  wnt,  and  that  the  alteration  was  made 
under  such  circumstances  as  to  avoid  the  security 
given.    2  Conn.  «H  sup, 

261.  Process  will  be  quashed,  in  New  Hamp- 
shire, unless  it  is  made  upon  a  blank  writ,  signed 
and  sealed  by  the  clerk,  and  which  has  been  issued 
by  him  to  be  used  in  the  court  named  in  the  blank, 
snd  which  has  not  been  used  in  the  commence- 
ment of  any  other  suit.  Dearborn  v.  Twist,  6  N. 
Uamp.  4€> 

262.  Advantage  must  be  taken  of  the  non-filing 
of  a  refunding  bond,  by  plea  in  abatement.  CowtU 
V.  Oifard,  I  llalst.  4&.  CabeU  v.  Pavne,  2  J.  J. 
Marab.  134. 

263.  If  an  officer  serve  a  writ  of  replevin  with- 
out first  taking  bond  according  to  the  provisions 
of  the  writ,  the  defendant  may  avoid  the  process, 
bv  plea  in  alMitement    Cody  v.  EggUston,  1 1  Mass. 

264.  In  an  action  to  recover  treble  damages,  on 
the  first  section  of  the  Vermont  statute  "  more 
''iiectually  to  prevent  trespasses,"  &c.,  the  process 
»  "  be  qussiied  if  the  magistrate  who  issues  it 
does  not  make  a  minute  thereon,  under  his  official 
signature,  of  the  year,  month  and  day  of  his  issu- 
ing it.    Bowen  v.  Fuller^  2  Tyler,  85. 

265.  A  writ  of  attachment  may  be  used  in  the 
commencement  of  a  real  action,  and  goods  attach- 
ed to  secure  the  costs.  Rand  v.  Snerman,  6  N. 
Hamp.  29. 

26o.  If  a  writ  be  directed  to  an  officer  who  may 
and  does  serve  it,  it  is  no  cause  of  abatement  that 
it  was  not  directed  to  another  officer  who  might 
have  served  it;  although  the  direction  be  not 
stricUy  Conformable  to  the  statute  provisions. 
Cooper  y.  Ingalls,^  Verm.  512. 

267.  Defective  process  can  b«  objected  to  only 
by  motion,  or  plea  in  abatement.  It  is  too  lato 
alter  pleading  m  chief.  Frankfort  Bank  y.  Andtr* 
son,  3  Marsh.  1.  DudUy  y.  Carmolt,  1  Murph. 
339.  MCrea  v.  Starr,  ib.  252.  Payne  y.  Grim, 
2  Munf.  297. 

2BS.  AUter,  of  void  process.  Coleen  y.  Figgi^s, 
1  Bieese,  3.     See  Costs,  399. 


VIII.    Defoetive  or  improper  Semiee  qf  Writ,  &c. 
See  ants,  11.  (b.) 

269.  An  arrest,  in  violation  of  a  legal  promfse 
not  to  arrest,  may  be  pleaded  in  abatement.  Steele 
V.  Bates,  2  Aik.  338. 

270.  So  of  service  on  a  sherifiT  by  arrest.  Avery 
V.  Wetmore,  Kirby,  48. 

271.  So  of  an  arrest,  in  an  action  of  debt  on 
judgment,  when  the  defendant  has  been  discharg- 
ed from  imprisonment  on  execution  issued  on  the 
same  judgment,  by  taking  the  poor  debtor's  oath. 
WiUington  v.  Steams,  1  Pick.  497.  Su  5  Greenl. 
291.  # 

272.  And  to  avoid  such  plea,  the  replication 
must  allege  that  the  defendant  has  been  convicted 
of  perjury  in  taking  such  oath ;  it  is  not  sufficient 
to  allege  that  he  wufully  swore  falsely  therein,  ib, 

273.  In  New  Jersey,  a  fbmaie  cannot  be  arrested 
for  debt ;  the  process  must  be  by  summons.  Blight 
v.  Meeker,  2  Halst  97. 

274.  It  is  not  a  good  plea  in  abatement  of  a 
writj  that  the  defendant  was  arrested  and  impris- 
oned thereon  in  the  county  of  M.,  and  tliat  he  was 
then  marshal  of  the  United  States,  for  the  district 
of  Connecticut,  and  that,  by  a  statute  authoriainff 
the  use  of  the  jails  in  the  state  for  confinement  of 
prisoners  under  the  authority  of  the  United  States, 
ne  was  keeper  of  the  jail,  &c,  in  the  county  of  M. 
WiUax  V.  Buckingham,  2  Day/  304. 

275.  It  is  good  cause  to  abate  a  writ,  that  it  was 
served  by  an  officer,  or  other  person,  not  legally 
authorized  to  serve  it.  Brewer  v.  Jfew  Oloucester, 
14  Mass.  216. 

276.  As  wh^re  it  was  served  by  a  sheriff  on  a 
town  of  which  one  of  his  deputies  was  an  inhab- 
itant—  a  statute  directing  tJiat  a  coroner  shall 
serve  all  precepts  when  the  sherifiT  or  either  of  his 
deputies  shall  be  a  party  thereto,  ib^ 

277.  Or  where  a  wnt  in  favor  of  a  parish  is 
served  by  a  coroner,  neither  the  sherifli^nor  his 
deputy  being  an  inhabitant  thereof.  ,  Parish  in 
SuUon  V.  Cole,  8  Mass.  96. 

278.  Or  by  one  deputy  of  the  sheriff  on  another, 
though  the  defendant  be  also  a  coroner,  and  sued 
for  his  default  as  such.  Brown  v.  Gordon,  1 
Greenl.  165. 

279.  But  in  actions  by  or  against  corporations, 
properly  so  called,  an  omcer  who  is  a  member  of 
the  corporation,  is  not  a  party,  within  the  statute, 
and  may  serve  the  writ.  Adams  v.  Wiscasset  Bank, 
]  Greenl.  361.  MertMnts*  Bank  v.  Cook,  4  Pick. 
405.  . 

280.  And  a  deputy-sheriff  may  serve  a  writ  on 
a  deputy-jailer.     Gage  v.  Graffam,  11  Mass.  181. 

281.  So  a  coroner,  who  is  also  a  deputy -sheriff, 
may,  as  coroner,  serve  a  writ  on  another  deputy 
of  the  sheriff.     Colby  v.  Dillingham,  7  Mass.  47o. 

2^.  A  writ  in  favor  of  a  manufacturing  corpo- 
ration will  be  abated,  in  Vermont,  if  served  by  a 
constable  who  is  a  member  of  the  corporation. 
Dunmore  Mant^facturiug  Company  v.  Jfiockwell, 
Brsyt.  18. 

283.  Since  the  Massachusetts  statute  of  1817, 
not  only  a  deputy-sheriff  may  serve  a  writ  when 
tiie  town  in  which  he  resides  is  a  party,  but  also 
the  sheriff  and  all  his  other  deputies.  Bristol  v. 
MarbUhead,  1  Greenl.  82. 

284.  An  officer  de  facto  may  serve  a  writ,  thongh 
he  be  not  an  officeipe  jure :  the  court  will  not  try 
his  right  on  a  plea  in  abatement,  as  he  is  not  before 
them.  Fowler  v.  Bebee,.9  Ifass.  281.  Morse  y. 
Calley,  5  N.  Hamp.  223. 

28o.  It  is  cause  of  abatement  of  s  writ  dt  homine 
replegiando,  (hat  it  was  senred  by  a  depQty-sheriff. 
Wood  y.  Ross,  11  Mass.  2?^ 

286.  A  plea  in  abatement  that  the  officer  who 
served   the  writ  waf    afler  his  appointment  as 
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deputy-sheriff,  appointed  and  commisnoned  as  a 
iuatice  of  the  peace,  whereby  the  former  office 
became  vacant,  is  a  bad  plea,  unless  it  shows  not 
only  that  he  took  the  oaths  of  the  latter  officer,  but 
that  he  also  subscribed  them.  Chapman  v.  Show, 
3  Greenl.  372. 

287.  Though  the  officer  be  legally  competent  to 
serve  the  writ,  yet  if  he  serve  it  when  it  is  not 
directed  to  him,  it  is  abatable.  Hearsey  v.  Brad- 
6ury,  9Mass.95. 

2d8.  A  writ,  directed  to  the  sheriff,  may  be 
served  by  his  general  or  special  deputy,  though 
not  particuiarly  named.  Clark  v.  Bravt  Kirby, 
237.  • 

289.  Signing  and  serving  writs  may  be  done  by 
inhabitants  of^the  town,  who  are  plaintiffs ;  being 
ministerial  acts.  Wiudkam  v.  Hanuftoiif  1  Root, 
175. 

290.  Where  a  writ  is  directed  to  an  indifferent 

Serson  to  be  served,  because  ''  no  proper  officer  can 
e  had  without  great  expense,"  the  defendant  can- 
not plead  in  aMitement  that  the  writ  was  dated 
long  enough  before  the  time  of  service  expired  to 
have  been  served  by  a  proper  officer.  Lawenee 
V.  Kingmanf  Kirby,  6. 

291.  A  deputy -marshal  may,  perhaps,  plead  in 
abatement,  in  jn-opria  persona^  that  service  was 
not  made  on  him  by  a  disinterested  person.  Knox 
V.  SumrtUTtf  3  Granch,  496. 

2963.  A  writ,  directed  to,  and  served  by  a  depu- 
tixed  person,  will  not  be  abated  because  the  author- 
ity signing  it  omits  to  mention  particularly  all  such 
known  omcers  as  might  legally  serve  it,  if  season- 
ablv  to  be  had.    Bdiv,  ClSpman.  2  Tvler,  423. 

xSiQ,  Nor  because  the  place  of  abode  of  the  in- 
different person  is  not  mentioned.  Ji^nson  v. 
HUU,  1  Root,  504. 

294.  When  a  writ  is  directed  to  an  indifferent 
person,  the  certificate  of  the  magistrate  must  show 
that  the  oath  was  administered  m  the  words  pre- 
scribed by  the  statute,  and  that  the  person  taking 
the  oath  was  (he  plaintiff  in  the  writ,  or  his  agent 
or  attorney.  Eno  v.  Frisbitf  5  Day,  122.  Case  v. 
Humphrey^  6  Conn.  130. 

295.  A  writ  cannot  be  directed  to  a  minor,  as  an 
indifferent  person.  TyUr  v.  Tifler,  2  Root,  519. 
CojTTRA.  Moore  y.  GraveSf  3  N.  Hamp.  408. 

296.  A  bondsman  for  prosecution  has,  however, 
been  held  to  be  indifferent.  J^eat  v.  Carrington, 
I  Root,  356. 

297.  Direction  to  an  indifferent  person  must  be 
by  the  magistrate  who  signs  the  writ ;  and  it  can- 
not be  in  the  alternative — .io  the  sheriff,  Ac,  or 
to  A,  an  indifferent  person.  Thatcher  v.  Heaeock, 
1  Root,  264. 

298.  A  writ  will  not  abate  because  the  service 
was  made  by  the  aon-iU'law  of  the  plaintiff,  under 
a  special  direction  given  him  by  the  authority 
issuin(|[  the  writ ;  and  it  is  not  necessary  that  the 
authority  should  aver  that  the  person  authorized 
is  indifferent.    Miller  v.  Haynes,  Brayt.  21. 

299.  In  an  action  against  a  corporation,  serving 
a  summons  on  a  private  individual  of  the  corpora- 
tion is  insufficient.  Band  v.  Proprietors  of  Lotics, 
^e.f  OH  Com.  fUvcry  3  Dav,  441. 

300.  A^d  such  individual  may  plead,  in  his  own 
name,  the  def^tive  service,  in  abatement,  ib. 

301.  A  bill  against  an  attorney  is  in  the  nature 
of  process,  and  personal  service  is  requisite,  or 
other  service  which  the  oottrt%iay,  under  the  cir- 
cumstances of  the  case,deem  equivalent.  Service 
on  the  attorney's  ag0bt  is  not  sufficient.  Backus 
v.  Bogers^  8  iohns.  346. 

30£  A  writ  of  attachment,  served  only  as  a 
summons,  will  not  al^le,  although  neither  person 
nor  estate  is  attacheo^iSesrf  v.  Blakesly,  1  Root, 
54.  Eftttrav.  SilUman,  ib.  128. 

303.  A  writ  in  the  form,  of  a  trustee  proi^ess, 


though  the  name  of  no  trustee  be  inserted,  ^- 
valid,  and  will  authorize  an  attachment  of  the  tjo 
fendant's property.  BadlamY.  IWifcer,  1  Pick.  389. 

304.  In  N.  Hampshire,  on  appeal  from  the  judg- 
ment of  commissioners  upon  an  insolvent  estate 
by  a  creditor,  an  attested  copy  of  the  declaration 
filed  in 'the  register's  office,  was  delivered  to  a 
sheriff,  who  returned  thereon  that  he  bad  served 
it  by  giving  &  copy  of  the  copy,  with  a  copy  of  his 
return.  Held  a  good  service.  Band  v.  Rusidf 
4  N.  Hamp.  267. 

305.  Ixr  an  action  against  a  minor,  or  other  per- 
son under  guardianship,  the  writ  will .  not  atiate 
because  the  guardian  of  the  defendant  was  not 
notified.  Potter  y.  Wright^  Brayt.  21.  Snow  v. 
AiUrimy  Kirby.  174.        ^ 

306.  An  audita  querela  may  be  abated,  if  it  be 
not  served  on  all  who  are  named  as  defendants. 
Clark  V.  Freeman^  5  Verm.  J22. 

307.  It  is  cause  to  abate  b  writ  that  it  was  not 
served  the  number  of  days  prescribed  by  law, 
before  the  return  day.  Pedreck  v.  Shaw^  1  Pen. 
57.  GwUford  v.  Jamaica,  2  Chip.  104.  BulUrd 
V.  J^antucket  Bank,  5  Mass.  99.  Anon,  1  Hay  w. 
286.  Pa^yne  v.  Bacon,  1  Root,  109.  Butler  v. 
Lotory,  3  Verm.  14. 

308.  In  computing  time  between  service  and 
return,  either  the  day  of  service  or  of  return  is  to 
be  excluded.    Pollard  v.  Yoder,  2  Marsh.  267. 

309.  If  defendant*!  property  b  attached,  and  no 
summons  is  left  for  his  appearance  when  and 
where  the  writ  waa  returnable,  the  writ  is  abata- 
ble.   J^clson  V.  StoeU,  4  N.  Hamp.  256. 

310.  In  an  action  of  covenant  broken,  if  the 
summons,  left  with  the  defendant  in  the  service  of 
the  writ,  does  not  aet  fortii  what  sum  in  damages  is 
demanded,  and  for  what,  it  is  a  food  cause  to 
abate  the  writ.  Putney  v.  CntiN,  5  M.  Hamp.  174. 
See  post,  XIII. 

311.  A  plea  that  it  does  not  appear  by  the  return 
that  the  writ  was  served  ten  days  before  the  term, 
will  be  set  aside  as  frivolous.  Jielson  y.  Cum" 
mins,  1  Overt.  436. 

312.  If  a  party  have  not  legal  notice  of  the  suit, 
his  appearance  for  the  purpose  of  taking  the  ex- 
ception, by  plea  in  abatement,  or  otherwise,  is  not 
a  waver  of  the  ground  of  exception.  Tingley  v. 
Batsman,  10  Mass.  343.  Gardner  v.  Barker,  19 
ib.  36.  Bernard  v.  Brewer,  2  Wash.  76.  Wkeeier 
V.  Lampman,  14  Johns.  481.  Malcom  v.  Bogcrs, 
ICow.l. 

313.  An  appearance  by  attorney  cures  a  de* 
feet  in  the  service  cf  process.  Amon.  1  Hay  w. 
405.    Ktwx  v.  Summers,  3  Cranch,  496. 

314.  In  Massachusetts,  if  the  defendant  be  not 
an  inhabitant  of  the  state,  there  must  be  actual 
service  on  him,  or  some  estate  or  effects  of  his 
must  be  attached,  and  a  summons  left  at  his  last 
and  usHsl  place  of  abode,  if  he  ever  were  an  in* 
habitant  of  the  state ;  if  he  never  were  an  inhab- 
itant, and  his  estate  be  attached,  a  summons  may- 
be left  with  his  tenant,  agent,  or  attorney :  But  a 
summons  left  with  his  tenant,  &c.  is  not  a  legal 
service,  unless  his  estate  or  effects  be  attached. 
Any  deficiency  in  these  requisites  of  service  is 
good  ground  for  abating  a  writ.  Gardner  v.  Bur* 
ker,  12  Maes.  36.  Ja4»hs  v.  MeUen,  14  ib.  133. 
Guild  v.  Bichardson,  6  Pick.  364.  Laurence  v. 
Smithy  5  Mass.  362.     Tingley  v.  Bateman,  10  ib. 

315.  In  an  action  brought  in  Connecticut,  bj  a 
citizen  of  that  state  against  the  Bank  of  the  United 
States^  established  at  Philadelphia,  a  service  by 
attachmg  a  table,  the  property  of  defi^ndanta,  and 
leaving  copies  with  the  president  and  cashier  of 
the  branch  bank  at  Middletown,  was  held  to  be 
good.  Sm  v.  Bank  of  United  States,  5  Conn.  lOSk 
^  316.  By  a  statute  of  Maine,  process  mav  be 
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■erred  on  an  abeent  defendant  by  leaving  a  copy 
with  hiB  attorney ;  and  this  statute  is  not  confined 
to  oases  where  the  defendant  has  property  in  the 
state,  bat  extends  to  all  oases  of  original  snmmons. 
AUscm  T.  OmaUyf  6  Greenl.  218. 

317.  When  it  appears  by  the  officer's  return, 
indorsed  on  the  writ,  that  it  has  been  legally  serv- 
ed, the  defendant  cannot  plead  in  abatement  by 
alleging  matter  repugnant  to  the  return.  His 
remedy  is  by  action  for  a  false  return  against  the 
officer,  if  the  return  be  false.  SlayUm  v.  hUuthit* 
miua  of  Chester f  4  Mass.  478.  See  JftUon  v.  Swettf 
4  N.  Hamp.  256.     Post,  XIII. 

318.  Where  an  officer  attaches  property  at  dif- 
ferent times  on  the  same  writ,  and  leaves  a  single 
copy,  including  a  list  of  all  the  property  attached, 
before  the  time  of  service  elapses— such  service  is 
good  on  a  plea  in  abatement.  (MiUd  SUsUa  Bank 
V.  Tai^,  7  Verm.  116. 

319.  fiat  where  an  officer  returned  that  he  had 
attached  all  the  hiterest  of  the  defendant  (who 
was  named,  m  the  writ,  of  a  town  out  of  the  state) 
in  a  parcel  of  land,  and  had  left  a  summons  at  his 
last  and  usaal  place  of  abode  when  in  the  state  — 
the  defendant  was  allowed  to  plead  in  abatement 
that  he  had  no  interest  in  the  land  attached  —  as 
it  was'not  affirmed  m  the  return,  eacept  by  infer- 
enee,  that  he  had  such  interest.  GvUd  v.  niekard' 
soMf  6  Pick.  364. 

320.  It  was  also  held  that  this  plea  was  well 
pleaded  by  attorney,  and  that  the  defendant's  ad- 
ministrator mi^ht  come  in  and  pursue  it  —  and 
that  he  was  entitled  to  eosts.  iki 

321 .  In  the  trustee  prdbess,  service  on  the  trus- 
tee by  giving  him  an  attested  copy  of  the  writ, 
withoat  a  copy  of  tHe  return  thereon,  is  bad,  if 
pleaded  in  abatement ;  and  if  the  trustee  is  de- 
faulted Without  appearing,  ihe  hidgment  against 
him  is  erroneous.  Fatter  v.  HadduaCf  6  N.  Hamp. 
217. 

382.  Where  a  party's  domicil  is  still  in  the  state, 
though  he  be  absent  from  the  state,  yet  the  service 
is  gcwd^  if  a  copy  of  the  writ  be  left  at  his  usual 

5 lace  of  residence.     Frean   v.    Cruikehanks,  3 
I'Cord,  84* 

323.  If  a  snmmons  be  left  agreeably  to  the  de- 
fendant's directions,  he  cannot  take  advantage  of 
its  not  being  left  at  the  place  of  his  usual  Mode. 
Tm^ot  v.  cSo&.  Coze,  54. 

XM.  On  a  jomt  bond,  the  return  of  "  no  inhabit- 
ant"  as  to  one  obligor,  justifies  an  abatement  as  to 
him,  and  judgment  as  to  the  others.  Sebrte  v. 
Oby,  3  Marsh,  552. 

325.  So  of  joint  defendants  in  other  cases. 
Smitii  y.  Me/rrigon,  3  Marsh.  81.  CaldweU  v.  jEftfrn, 
2  MCord,  275. 

326.  But  to  authorise  this  course,  the  return 
most  show  that  part  of  the  defendants  are  not 
inhabitants  of  the  county  where  the  aeiion  is 
brooght.    Kinsman  v.  CottSy  1  Monr.  211. 

327.  In  an  action  against  two  or  more  executors, 
if  the  writ  is  served  on  one,  and  ji&n  est  iniDenius 
retnmed  as  to  the  others,  the  plaintiff  may  take 
judgment  against  all.    Moore  v.  Pott/,  2  Biro,  330. 

SSS.  It  is  ndt  necessary  that  the  ofi&oer  execu- 
ting a  summons  and  petition  should  return  that  he 
has  left  a  copy ;  a'  return  of  "  executed  "  is  suffi- 
cient.    Bridges  V.  Ridgeley,  2  Litt.  396. 

329.  That  which  is  necessarily  implied,  need  not 
be  expressed  in  a  return,  ib.  Select  v.  Olmslead, 
I  Root,  497. 

330.  Under  the  act  of  1794,  writs  in  which  no 
bail  is  required,  cannx>t  be  served  personally  on  a 
militiaman  during  muster,  or  withm  twenty-feur 
hours  thereafter;  out  a  copy  may  be  left,  at  such 
time,  at  the  most  notorious  place  of  defendant's 
abode.     Chregg  r.  Summers^  1  M'Gord,  461. 

331.  Setvtee  of  a  writ  was  held  good>  though 


defendant  was  over  the  line  of  the  state,  when  the 
cony  was  left  at  his  house.  Lark  v.  Ckappell, 
1  M'Cord,  566. 

332.  Giving  a  copy  of  the  writ  to  one  of  defend- 
ant's negro  servants,  in  the  pazsa  of  his  dwelling- 
house,  is  a  good  service  unaer  a  statute  requiring 
it  to  be  left  ''  at  some  obvious  part  of  the  house. 
Alston  V.  BowerSf  1  N.  &  M.  ^8. 

333*  Service  of  a  summons  by  leaving  a  copy 
with  the  defendant's  partner,  with  whom  he  lived 
before  he  went  abroad  on  a  trading  concern,  from 
which  he  was  daily  expected  to  return,  and  with 
whom  his  children  were  then  living,  was  h^ld 
good.    Buja^  V.  Morgan,  3  Yeates,  258. 

334.  Accepting  service  dispenses  with  actual 
service  by  the  officer ;  but  is  not  to  be  considered 
as  an  appearance.  DonUvy  v.  Cooper,  2  N.  &  M. 
548. 

335.  Acknowledgment  of  service,  made  by  hus- 
band and  wife,  on  the  back  of  the  writ,  does  not 
dispense  with  actual  service  on  her.  Gaylord  v. 
Paws,  3  Conn.  258. 

&6.  Acknowledgment  of  service  by  the  attor- 
ney does  not  bind  the  pvty,  unless  the  attorney 
have  special  authority  for  tnat  purpose.  WhiJUeu 
V.  Baker,  1  Root,  406. 

337.  One  copy  of  a  petition,  left  at  the  usual 
place  of  abode  m  husband  and  wife,  is  &  good  ser- 
vice on  both.     Lord  v.  Strong,  1  Root,  4^. 

338.  Atiter,  in  case  of  other  joint  defendants^ 
though  all  live  in  the  same  house.  MUls  v.  Bishop, 
Kirby,  4.  BuUs  v.  Francis,  4  Conn.  424.  Smilie 
T.Runels,!  Verm.  148. 

339.  In  an  action  against  two,  on  joint  contract, 
service  on  the  only  defendant  who  was  an  inhabit- 
ant of  the  state  is  sufficient  notice  to  maintain  the 
suit.  Southmayd  v.  Backus,  3  Conn.  474.  S.  F. 
Bishop  V.  BuU,  1  Day,  141. 

340.  But  if  all  the  defendants  are  described  in 
the  writ  as  inhabitants  of  the  state,  service  must 
be  made  on  all,  though  some  of  them  were  out  of 
the  state  at  the  time  of  service.  Mills  v.  Bishop, 
Kirby,  4. 

341.  Where  there  are  two  or  more  defendants, 
and  process  is  not  served  on  all,  the  court  cannot 
proceed  to  try  the  cause  against  all,  unless  the 
officer  returns  non  est  inventus  as  to  those  on  whom 
it  is  not  served  —  so  that  it  may  appear  on  the 
record  that  their  absence  is  owing  to  their  being 
out  of  the  reach  of  process.  Ford  v.  Munson,  I 
South.  93.    ^06 1  Blackf.  193.    1  Wash.  9. 

342.  In  South  Carolina,  all  joint  contractora 
mtist  be  sued,  though  one  be  oat  of  the  state,  and 
it  be  so  alleged  in  the  declaration,  and  thr  ofixcer 
returns  non  est  inventus  as  to  him.  MCaU  v. 
Price,  1  M'Cord,  82. 

343.  A  plaintiff  who  has  declared  jointly  against 
two  defendants  as  in  custody,  when  one  only  waa 
arrested,  cannot  abate  his  action  against  the  party 
not  taken,  unless  warranted  by  the  officer's  return 
showing  that  the  process  against  that  party  cannot 
be  served.     Barton  v.  Petit,  7  Cranch,  194. 

344.  Where  a  writ  issues  against  two,  and  one 
is  taken,  and  the  process  is  continued  to  the  ^U' 
ries  against  the  other,  which  is  returned  non  rst 
inventus,  the  plaintiff  may  proceed  against  the 
other.    Sherrod  v.  Davis,  1  Hay  w.  282. 

345.  In  an  action  against  two,  on  a  joint  con- 
tract, where  both  are  arrested  and  only  one  pleads, 
the  plaihtiff  must  take  judgment  by  default  against 
the  other,  before  he  can  have  a  verdict  against  him 
who  pleads.     Greer  v.  Miller,  2  Overt.  187. 

34d.  Where  service  is  on  two,  and  only  one  ap- 
pean,  judgment  cannot  be  taken  against  him  alone. 
Helm  V.  Van  Vleet,  1  Blackf.  342. 

347.  It  has  been  an  inffliemorial  practice  (in 
MaM.)  in  the  service  of  a  writ  sued  on  contract 
against  two  or  more  defendants,  if  som&of  4hem 
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ue  oot  of  the  commonwealth  and  have  no  usual 
place  of  abode  therein  at  which  the  summona  m'ay 
be  left,  to  cause  service  to  be  made  on  the  defend- 
ants  within  the  state,  and  to  proceed  against  them 
—  and  enter  judgment  against  those  onlj  who 
were  served  with  process.  And  this  practice  has 
been  extended  to  actions  against  executors,  (ko. 
living  in  different  states.  Ttmpan  v.  Bruen,  5 
Mass.  196.  C^U  v.  Hagger,  8  Mass.  423.  DtwueU 
V.  CkUky  2  Greenl.  VjS. 

348.  So,  in  Penna^^lvaiua,  there  being  no  pro- 
cess of  outlawry  in  civil  cases,  the  return  of  mm 
estjumenitu  has,  for  all  purposes  of  pleading,  the 
same  effect.  DiUman  ▼.  Sekultx,  &  S.  db  K.  36. 
S.  P.  7  Cranch,  801. 

349.  In  debt  a^tnst  W.  alone  on  judgment  re- 
covered in  Georgia,  he  pleaded  in  abatement  that 
one  of  the  joint  judgment  debtors  was  alive,  to 
wit,  at  Boston,  in  liMssachusetts :  this  plea  was 
held  bad,  in  Maine,  on  the  ground  above  mentioned. 
HaU  V.  IViUiamM,  8  Greenl.  434. 

350.  In  Indiana,  in  an  action  tx  contractu  against 
two,  the  sheriff's  return  of  not  found,"  as  to  one, 
does  not  authorize  the  plaintiff,  under  the  statute 
of  1817,  to  proceed  to  judgment  against  the  other 
alone ;  a  return  of  no  inhabitant  of  the  county  " 
being  necessary,  in  such  a  case,  by  that  statute. 
Morris  v.  Knight,  I  filackf  106. 

351 .  But  the  return  of  **  not  found  "  is  now  suffi* 
cient,  in  such  case,  under  the  statute  of  1823. 
Chlman  v.  Graeter,  ib.  388. 

352.  By  statute  in  New  York,  judgment  and 
execution  go  against  all  who  are  sued,  though 
some  of  them  were  not  arrested  on  mesne  process. 
But  the  execution  can  be  served  on  the  bodies  or 
property  of  those  only  who  were  served  with  pro- 
cess. BttUou  V.  HuUf€rtj  1  Johns.  62.  Dando  v. 
TrempeTj  2  ib.  87.  Jackson  v.  Hoag^  6  ib.  69. 
Bank  of  Columbia  v.  Jiewcofnb,  ib.  98.  Carman  v. 
Townssnd,  6  Wend.  206. 

See  JoiwDXR,  (A.) 

353.  By  the  old  rules  of  the  court  of  enrors,  if 
the  defendant  in  error  had  a  known  place  of  resi- 
dence out  of  the  state,  and  an  attorney  n^ithin  the 
state,  service  on  the  attorney  was  not  sufficient, 
without  notice  to  the  defendant.  Bennett  v.  How^ 
ard,  2  Day,  416. 

354.  But  where  some  cf  the  defendants  lived 
out  of  the  state,  and  had  no  actual  notice,  and  on 
whom  no  service  had  been  made  except  by  leav- 
ing a  copy  with  their  attorney  in  the  state  —  no 
plea  in  abatement  being  filed,  the  court  refused  to 
erase  the  case  from  the  docket.  BvUdty  v.  Starr, 
2  Day,  552. 

355.  A  plea  in  abatement  for  defective  service, 
stating  that  a  copy  was  left  with  D,  *^  who  appears, 
by  the  plaintiff's  writ,  to  be  attorney  of  record  to 
the  defendant,"  without  directly  averring  that  he 
was  attorney  to  the  defendant  at  the  time  of  bring- 
ing the  writ,  is  ill  on  general  demurrer.  WoUoU 
V.  Dwight,  2  Day,  405. 

336.  A  plea  in  abatement  by  A  and  B  to  a  writ 
of^error  against  A,  B,  C,  and  D,  of  whom  £  and 
D  are  described  as  of  8,  in  another  ^tate,  that  no 
service  has  been  made  on  C  and  D,  alleging  that 
thev  are  of  W,  in  the  same  state,  aiid  traversing 
their  being  of  S,  in  another  state,  was  held  bad, 
the  fact  traversed  being  immaterial.  DqnsUne  v. 
Moore,  1  Day,  290. 

357.  Where  two  or  more  persons  are  sited  on  a 
jmnt  contract,  they  may  jointly  plead  in  abate- 
ment a  defect  of  service  as  to  one  only.  Butts  v. 
Francis,  4  Conn.  424.  *-  reviewing  Ki^Ie  v.  Colo- 
ny 1  Root,  407,  where  it  was  held,  in  an  action 


pd  lam  for  breach  of  ^e  peace,  that  one  defend- 
ant could  not  plead  a  oefect  in  the  service  on  the 
other. 
358.  Servicp  of  piyil  process  on  a  day  appointed 


by  proclamation  of  the^  governor  for  public 
thanksgiving,  &c.,  is  prohibited  bv  statute  iu  Con- 
necticut, and  the  process  abaUble,  being  void. 
Gladwin  v.  Lewis,  o  Conn.  49. 

359.  So  of  service  of  writ,  in  Vermont,  after 
sunset  OD  Saturday.  Selectmen  oj  Cavendish  v. 
Turnpike  Co,,  2  Verm.  531. 

See  SoKDAY. 

960.  Defective  process  or  service  most  be  ex- 
cepted to  by  motion,  or  plea  in  abatement.  Ap- 
pearing and  pleading  in  chief  are  a  waver  of  the 
defect.  PoUard  v.  PickeU,  4  Cranch,  421.  Hood 
V.  Lide,  ib.  180.  Gilbert  v.  Jifantucket  Bank, 
5  Mass.  93.  Farrar  v.  U.  States,  3  Fet.  459.  Hmt- 
leuv.  Stoddard,  7  Johns.  207.  Coit  v.  Sheldon, 
1  Tyler,  301.     TubervUU  v.  Long,  3  H.  <&  M.  309. 

V.  Camfheil,  Coze,  92.     Wheeler  v .  Lamfnnan, 

14  Johns.  481.  TiUon  v.  Parker,  4  N  Hamu.  142 
Morse  v.  CaUey,  5  ib.  223.  Den  v.  Exelj  4  Hay  w. 
162. 

361.  If  service  is  void,  so  that  the  defendant 
has,  in  law,  no  notice,  a  judgment  in  the  suit,  on 
default,  is  erroneous.  Bart  v.  Uuckins,  6  Mass. 
399.    See  Pixley  V.  MUekeU,  7  Cow.  2Qt\. 

362.  A  process  against  oviprseers  of  tiie  poor  of 
a  towii,  being  in  eoect  against  the  town,  must  be 
served  .thirty  davs  before  the  day  of  return :  so 
of  a  citation  to  show  cause  why  a  new  trial  should 
not  be  granted.    Guilford  v.  Jamaica,  2  Chip.  1 04. 

363.  In  foreign  attachment,  the  writ  will  abate, 
if  it  be  not  served  on  the  principal  debtor  by  leav- 
ing a  copy  thereof  at  the  house  of  his  usual  abode, 
or  at  his  last  and  usual  place  of  abode  within  the 
state ;  though  he  has  ntft  resided  in  the  state  for 
several  years,  and  has  not  a  place  of  abode  witbia 
it     Huntington  v.  Spooner,  o  Verm.  515. 

364.  Want  of  regular  service,  or  notice  wbea 
waved  by  party's  appearance,  4^. 

See  AcTioHs,  li. 

IX.    Action  brought  in  wrong  Place,  or  wrong 

Court, 

365.  In  Massachusetts  and  N.  Hampshiie,  when 
plaintiff  and  defendant  both  live  in  the  state,  all 
transitory  actions  must,  by  statute^  be  brought  in  the 
county  where  one  of  the  parties  lives  :~-By  tran« 
sitory  actiotts,  the  common  law  division  between 
transitory  and  local  actions  is  intended,  and  not 
the  division  made  by  any  English  statute.  Pearee 
V.  Atwood,  13  Mass.  354.    3  S.  Hamp.  131. 

366.  When  there  are  several  plaintifis,  or  sev- 
eral defendants,  if  either  of  them  lives  in  the 
state,  the  action  must  be  brought  in  the  county 
where  one  of  them  lives.  Day  v.  Jackson,  % 
Mass.  237.     EafMS  v.  Carlisle,  3  N.  Hamp.  130. 

367.  Corporations,  which  are  not  known  by 
their  locality,  are  not  within  this  statute,  and  may 
therefore  bring  a  transitory  action  in  what  county 
they  please.  Taunton  and  S,  Boston  Tumpika 
Corporation  v.  Whiting,  9  Mass.  321. 

368.  Trustee  process  must,  by  statute,  be 
brought  in  the  county  where  one  of  the  supposed 
trustees  lives ;  and  if  the  action  is  brought  else- 
where, or  if  the  p1aintiff,fer  the  purpose  oforinging 
an  action  in  a  particular  county,  insert  in  the  pro- 
cess the  name  of  one  as  trustee,  whom  he  knows 
to  have  no  effects  of  the  principal  in  bis  hands  ; 
this  may  be  pleaded  in  abatement.  Wilcox  v. 
MiUs,  4  Mass.  218.  JactAs  v.  Mellen,  14  Mass. 
132.     Davis  v.  Marston,  5  ib.  199. 

369.  Even  though  the  plaintiff  has  discontinued 
against  all  the  trustees,  and  the  action  is  pending 
where  it  ought  to  have  been  brought,  if  no  trus- 
tees had  been  cited.  Greenwood  v.  FaleSj  6 
Greenl.  405. 

370.  Exception  to  the  place  where  the  actioi| 
is  brought  must,  under  these  statutes,  be  taken  in 
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abatement.  It  is  not  an  exception  to  the  juriadic- 
tion  of  the  coart.  Cleveland  v.  WeUh^  4  Mam. 
591.  Brings  v.  Jfemtmelut  Bank,  5  ib.  96.  Jin^- 
ley  y.  Botenum,  10  ib.  34S.  DaicisT.  Marstotif  5  ib. 

aui. 

371.  And  the  exception  cannot  be  taken  on  the 
tdrefadasy  issued  against  one  deftalted  on  the 
original  tnutee  process.  WUcox  y.  ^GUs,  4  Mass. 
216. 

372.  It  is  cause  of  abatement  that  the  inhabi- 
tants of  a  county,  in  their  eorpoAte  capacity, 
hare  sued  an  individual,  not  of  the  county,  in  the 
court  holden  within  the  county.  InkabUants  of 
Ltncoin  r.  Frmee,  2  Mass.  544. 

373.  So  when  an  inhabitant  of  (he  county  sues  the 
county  in  a  court  held  there.  Hawkes  y.  hnhain- 
tanU  of  KeKoebeek,!  Muan,  461.    See  2  Pick.  597. 

374.  It  is  ground  of  abatement,  in  Tennessee, 
if  the  suit  is  not  brought  in  the  county  wliere  the 
defendant  is  taken.  CkUdren  v.  PerkinSf  Cooke, 
67.    .See  4  Hay  w.  54. 

375.  If  to  a  writ  out  of  the  circuit  court,  for 
the  district  of  Virginia,  the  marshal  return  that 
the  defendant  is  not  an  inhabitant  of  the  district, 
the  law  (judiciary  act,  Sept.  24,  1789,  j  11) 
abates  the  writ.    Barton  v.  PeHt,  7  Cranch,  202. 

376.  The  circuit  coartt  of  U.  S.,  by  the  judi- 
ciary act,  §  11,  have  cognizance  of  ciyil' suits 
{tjUer  alia)  between  a  citizen  of  the  state  where 
the  suit  is  brought  and  a  citizen  of  another  state ; 
but  no  person  shall  be  arrested  in  one  district  for 
trial  in  another,  and  no  suit  shall  be  brought 
against  an  inhabitant  of  the  U.  S.,  by  any  original 
process,  in  any  other  dijg^t  than  that  whereof  he 
IS  an  itUiabitant,  or  in  JBIh  he  shall  be  found  at 
the  time  of  serving  the  writ :  But  if  the  polities 
are  stated  in  the  process  to  be  citizens  of  different 
states,  &c.  &c.,  the  objection  that  they  are  not, 
must  be  taken  by  plea  in  abatement,  or  the  court 
will  regard  the  objection  as  waved.  D^Wolfy. 
Rabaud,  I  Pet.  476. 

377.  So  if  process  is  served  on  a  defendant  in  a 
district  of  wmch  he  is  not  an  inhabitant,  or  if  he 
is  called  to  answer  in  a  court  out  of  such  district, 
if  he  enter  a  general  appearance,  it  is  too  late  for 
him  to  object  that  the  process  or  suit  is  contrary 
to  the  judiciary  act.  Harrison  v.  Rotoan,  Pet.  C. 
G.  489.  GraeU  v.  Palmer,  8  Wheat.  699.  Pol- 
lard V.  Dwigktj  4  Cranch,  421.  lagan  v.  Patrick, 
5  ib.  288.  8.  P.  Flanders  v.  JEtna  Insurance 
Company,  3  Mason,  158. 

378.  A  ^  tarn  action  was  brought  in  the  coun- 
ty of  M.  m  the  name  of  the  U.  States,  and  as 
well  for  the  use  and  in  the  name  of  the  treasurer 
of  said  county,  to  recover  a  forfeiture  against  an 
inhabitant  of  tne  county  of  N.  for  taking  a  fraud- 
ulent conveyance  in  the  county  of  M. :  defend- 
ant pleaded  in  abatement  that  tne  action  should 
have  been  brought  in  the  county  of  N. :  judgment 
Atr  the  defendant  —  on  the  ground  that  the  plain- 
tiffii  were  not  a  partjr  dwelBng  in  the  county  of 
M.,  (within  the  meaning  of  a  statute  of  Connecti- 
cut,) and  that  the  action  was  for  a  ci^I  injury,  and 
not  local.     U.  States  v.  Jfoyts,  4  Conn.  340. 

379.  Under  a  statute  providing  that  when  a 
plaintiff  resides  out  of  the  state^  action  shall  be 
brought  in  the  cpurt  of  the  district  where  the  de- 
fendant resides,  or  shall  abate ;  it  was  decided 
(one  judge  dissenting)  that  it  was  a  good  replica- 
tion to  a  plea  in  abatement,  that  he  who  had  the 
htmi^idal  interest  in  the  suit  resided  in  the  district 
where  the  suit  was  brought.  BtU  ▼.  Bdl,  1 
Morph.  95. 

X.    Party  suimgy  or  sued,  in  wrong  Character, 

380.  When  a  plaintiff  sues  as  guardian,  execu- 
tor, or  administrator,  if  he  is  not  executor,  &c.. 


the  objection  must  be  taken  by  plea  in  abatement 
Childress  v.  Emory,  8  Wheat  671.  Clafif  v. 
Beardsley,  1  Verm.  151.  Lang  v.  IVhidden,  2  N. 
Hamp.  435. 

38l.  So  where  a  plaintiff  sues  as  successor  of  an 
officer,  to  whom  and  his  successors  a  bond  was 
given  J  the  defendant,  if  he  would  deny  that  the 
plaintiff  is  successor,  must  do  it  by  plea  in  abate- 
ment.    Treasurer  v.  Wiggins,  1  M'Cord,  568. 

%2.  If  a  defendant  is  sued  as  execator,  when 
he  is  administrator,  or  vice  versa,  he  must  take 
the  exception  in  abatement.  CUments  v.  Swain, 
2  N.  Hamp.  475. 

383.  An  administrator  "  with  the  will  annexed  '* 
must  be  sued  as  such ;  and  if  sued  as  administra- 
tor, without  the  addition,  may  plead  it  in  abate- 
ment.    Hunt  v.  Wilkinson,  2  Call,  49. 

384.  When  one  was  sued  as  executor  of  B,  and 
he  pleaded  in  abatement  that  B  died  intestate,  and 
that  letters  of  administration  were  afterwards 
granted  to  the  defendant  —  a  replication,  alleging 
that  before  letters  of  administration  were  granted, 
the  defendant  made  himself  executor  de  son  tort^ 
was  heid  ill  on  demurrer,  and  the  writ  was  abated. 
Ratioon  v.  Overttcker,  8  Johns.  126. 

385.  If  one  who  is  sued  as  executor  de  son  tort 
take  administration  afler  the  suit  is  commenced, 
he  cannot  plead  in  abatement  that  he  is  adminis- 
trator and  not  executor.  Clements  v.  Swain,  2  M. 
Hamp.  475. 

See  ante,  tl. 

XI.     Variance, 

386.  Viriances  between  the  writ  and  declara- 
tion are  matters  pleadable  in  abatement  only,  and 
cannot  be  taken  advantage  of  on  general  demurret 
to  the  declaration,  or  after  verdict  or  plea  in  chief 
Giles  V.  Perryman,  1  Har.  &  Gill,  164.  Dwvall 
V.  Craig,  2  Wheat  45.  Chirac  v.  ReinUher,  1 1  ib 
280.  Stephens  v.  WhUe,  2  Wash.  203.  White  v 
Walker,  1  Monr.  35.  Haney  v.  Townsend,  I 
M'Cord,  207.  Garland  v.  ChatOe,  12  Johns.  430. 
Palmer  v.  McGinnis,  Hardin,  505.  Prince  v. 
Lamb,  1  Breese,  298.  Rust  v.  Frothingham,  ib. 
258. 

387.  Whether  by  modem  practice  of  courts, 
such  variances  can  be  excepted  to  —  ^nare ;  clearly 
not,  except  on  oyer  of  the  writ  granted  at  a  proper 
stage  of  tne  cause.  11  Wheat  wi  sup.  per  Story,  J. 

x8.  Whether  in  any  stage  of  an  actioa  such 
variances  can  be  excepted  to,  when  the  cause  of 
action  appeara  to  be  tne  same  — giusre.  DiUman 
V.  Scultx,  5  S.  &  R.  35. 

%I9.  In  N.  Jersey,  a  defendant  may  avail  him- 
self of  such  variances,  either  by  oyer  and  plea,  or 
by  motion  to  set  aside  tlie  proceedings  for  irre^- 
larity.  Bank  of  Jfew  Brunswick  v.  ^rrowsnuth, 
4  Halst  284.    Schenek  v.  Schenck,  5  ib.  274. 

390.  In  S.  Carolina,  by  special  demurrer.  Young 
V.  Grey,  1  M'Cord,  211. 

391.  A  plea  in  abatement  in  circuit  court  of  U. 
8.,  for  a  variance  between  writ  and  declaration, 
because  the  citizenship  of  the  parties  is  stated 
only  in  the  latter,  is  frivolous,  and  will  be  struck 
out  on  motion.    Burrow  v.  Dickson.  1  Overt.  366. 

392.  A  variance  between  the  declaration  before 
the  justice,  and  the  new  declaration  filed  in  the 
county  court,  is  no  cause  of  abatement  Way  v. 
Wak^dd,  7  Verm.  223. 

^3.  Where  the  nam^s  of  the  surviving  copart- 
nera  only  were  mentioned  as  plaintiffii  in  the  writ, 
but  the  names  of  all  were  set  forth  in  the  dedara^ 
tion,  a  plea  in  abatement  for  variance  was  aver* 
ruled ;  the  declaration  being  regarded  as  only  an 
enlargement  of  the  writ.  JPickens  v.  Garnet,  2 
Bay,  543. 

394.  Variance  between  the  writ  and  dsclaration 
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as  to  the  turn  demanded,  U  cared,  after  rer- 
dict,  by  the  statute  of  jeofails,  in  Kentucky. 
Trozwell  t.  FugaU,  Hardin,  2.  Kennedy  v.  fVo&OB, 
3  Bibb,  322. 

395.  Where  bj  an  amendment  of  the  declara- 
tion, by  adding  a  new  party,  without  objection,  a 
variance  is  made  between  writ  and  deelaration,  it 
cannot  be  objected  toby  thf  defendant, but  must  be 
deemed  as  waved.  C/arac  y.  Rmmcker^  11  Wheat. 
280.    S.  P.  Moss  y.  SUnp^  3  Munf.  159. 

396.  Where  the  defendant  was  summoned  as 
executor  of  A,  and  the  declaration  charged  him 
accordingly,  and  he  pleaded  ne  unques  executor^ 
and  the  plaintiff  withdrew  his  first  declaration, 
and  filed  another,  charging  the  defendant  as  ex- 
ecutor of  the  executor  of  A,  the  variance  between 
the  writ  and  count  was  held  to  be  immaterial. 
Jenmngs  v.  Cox,  1  Binn.  568,  nots, 

397.  Where  a  variance  existed  between  the  dec- 
laration and  the  distringas,  the  court  discharged 
the  jury.    Boyd  v.  Bags,  1  Teates,  505. 

398.  It  was  held  that  variance  between  the  bond 
declared  on  and  that  shown  upon  oyer  might  be 
taken  advantage  of  in  abatement.  Daiucky  y. 
Smith,  Kirby,  106. 

399.  In  debt  on  a  bond  against  the  heirs  of  the 
obligor,  if  the  writ  (being  made  part  of  the  rec- 
ord by  QyerS  be  agiunst  four  persons,  as  heirs  of 
the  said  ooligor,  but,  by  the  declaration,  three 
onljr  be  chared  as  such,  the  declaration  is  too  de- 
fective for  a  judgment  to  be  entered  thereupon  for 
the  plaintiff;  and  such  defect  is  not  cured  by  ver- 
dict.    Wntson  V.  Lynch,  4  Munf.  94. 

See  ante,  VI.  (b.) 

400.  Under  the  statute  of  New  Hampshire,  pro- 
viding that  the  summons  shall  briefly  give  the 
same  information  to  the  defendant  which  the 
oeclaration  gives  more  at  large,  the  defendant 
may  plead  in  abatement  a  variance  between  the 
declaration  and  the  cause  of  action  set  forth  in 
the  summons.  Stoddard  v.  Cochran,  6  N.  Hamp. 
160. 

401.  In  debt  brought  by  a  town,  on  a  bond  de- 
scribed in  the  declaration  as  payable  in  such  way 
as  th&  town  should  by  vote  direct,  the  writ  was 
abated  because  the  bond  was  described,  in  the 
summons,  as  payable  on  demand,  ib. 

402.  But  it  is  no  cause  to  abate  a  writ  of  tres- 
pass, that  the  summons  does  not  allege  the  force 
and  arms,  nor  the  day  of  the  trespass.  Bishop  v. 
Lyman,  6  N.  Hamp.  268. 

XII.    Other  Matters ;  (a.^  in  Real  Actions,  (b.)  in 
Personal  Jictions,  (  c.)  tn  Criminal  Process. 

(  a.)  In  Real  Actions. 

403.  If  there  are  several  tenants,  claiming  sev- 
eral parcels  of  land  by  distinct  titles,  they  cannot 
lawfully  be  joined  in  one  writ,  and  if  they  are, 
thoy  may  plead  in  abatement  of  the  writ.  Green 
V.  Uter,  8  Cranch,  229. 

404.  If  the  demandant  demand  against  any  ten> 
ant,  more  land  than  he  holds,  he  may  plead  non- 
tenure as  to  the  parcel  not  holden ;  but  the  writ 
shall  abate  only  as  to  the  parcel  whereof  non-ten- 
ure Is  pleaded  and  admitted  or  proved,  ib. 

405.  At  common  law,  non-tenure,  joint  tenure, 
sole  tenure,  and  several  tenure,  were  good  pleas  in 
abatement  to  a  writ  of  right.  But  they  could  be 
pleaded  only  in  abatement,  for  the  tenant  by  join- 
ing  the  mise  or  pleading  in  bar,  admitted  himself 
to  be  tenant  of  the  freehold,  and  that  he  had  ca- 
pacity to  defend  th6  suit.  ib. 

406  In  a  writ  of  right,  where  the  demandant 
describes  the  land  by  metes  and  bounds,  and 
counts  against  the  tenants  jointly,  the  tenants  by 
pleading  in  bar,  admit  their  joint  tenancy,  and 


lose  the  opportunity  of  pleading  a  several  tepancjr. 
Liter  v.  Green,  2  Wheat.  306. 

407.  If  a  tenant  in  common,  having  actual 
seizin  of  the  whole  estate,  be  ousted,  ne  may 
recover  the  whole  estate  of  the  disseizor,  by  sbow- 
inff  his  actual  seizin  of  the  whole,  unless  the 
defendant  plead  the  tenancy  in  common  in  abate- 
ment.    Dewey  v.  Brown,  2  rick.  387. 

408.  In  Massachusetts  and  Maine,  non-tenure 
may  be  pleaded  in  abatement  or  in  bar.  Otis  v. 
9farren,  14  ldass.240  —  overruling  Keith  y.  Swan, 
11  ib.  216.  Fosdick  v.  Gooding,  1  Greenl.  54. 
See  Hyers  v.  Wood,  2  Call,  589. 

409.  Also  disclaimer.  Prescott  v.  Hutchinson, 
13  Mass.  439.    1  Greenl.^  ubi  sup. 

410.  In  New  Hampshire,  non-tenure  must  be 
pleaded  in  abatement.  Brown  v.  Mittimore,  2  N. 
Hamp.  i42.  See  also  Sanders  v.  Buskirk,  1  Dana, 
411. 

411.  So  of  disclaimer.  MiUs  r.  Pierce,  2  N. 
Hamp.  10. 

412.  A  plea  of  non-tenure,  without  disclaimeri 
is  food,    rrout  v.  Libby,  14  Mass.  151. 

413.  A  plea  in  dower  that  the  tenant  cannot 
render,  &c.  concluding  by  praying  judgment  of 
the  writ,  that  it  may  be  quashed,  is  a  plea  in 
abatement.     Otis  v.  Warren,  14  Mass.  240. 

414.  It  is  not  cause  to  abate  an  action  of  eject- 
ment, that  the  plaintiff  has  entered  into  possession 
of  the  demanded  premises,  pending  the  action. 
Venner  v.  Underwood,  1  Root,  73. 

415.  Ouster  of  the  tenant  by  a  stranger,  pend- 
ing a  writ  of  entry,  at  common  law,  must  be 

S leaded  in  abatement.      WaUutt  v.   Spencer,  14 
lass.  410.  ^k 

416.  So  of  recovery  against  tlie  tenant  by  a 
stranger,  pending  the  suit.  ib. 

417.  It  is  not  a  good  cause  of  abatement  of  a 
writ  of  entry,  that  during  the  pendency  of  the 
action,  a  creditor  of  the  tenant  had  levied  an  exe- 
cution on  the  demanded  premises.  Eldrid^e  v. 
^coks,  2  ?\ck.  219. 

418.  In  a  writ  of  entry,  counting  on  a  disseizin 
by.Uie  tenant,  the  objection  that  the  disseizin  was 
committed  by  his  grantor,  under  whose  deed  he 
entered,  should  be  taken  in  abatement.  Porter  v. 
Cole,  4  Greenl.  20. 

(  b.)  in  Personal  Actions. 

419.  It  is  not  a  good  cause  to  abate  a  writ 
against  an  administrator,  that  after  service  thereof 
and  before  entry,  the  estate  of  his  intestate  was 
represented  insolvent.  Moore  v.  Eames,  15  Mass. 
312. 

420.  In  a  suit  against  the  administrator  of  an 
obligor  on  a  joint  bond,  it  is  a  good  plea  in  abate- 
ment that  there  is  a  surviving  obligor,  thouj^h  he 
is  out  of  the  state.  Boykin  v.  Watson,  1  Const. 
Rep.  157. 

421.  That  a  suit  against  an  administrator  was 
commenced  within  a  year  from  the  time  of  his  ap- 
pointment can  be  pleaded  only  in  abatement. 
Clements  v.  ^wtiin,  2  N.  Hamp.  475. 

422.  A  process  for  forcible  entry  and  detainer 
will  not  abate  because  the  plaintiffs,  in  describing 
their  possession,  state  that  they  are  possessed  aa 
executors.    Edmonds  v.  Morrill,  Brayt.  20. 

423.  That  an  action  before  .a  justice  of  the 
peace  is  not  seasonably  entered,  is  properly  plead- 
able in  abatement;  and  the  objection  cannot  be 
reached  by  a  motion  to  dismiss  the  action.  Stone 
V.  Procfor,  2  Chip.  113. 

424.  If  a  scire  facias  to  revive  a  judgment 
issues  from  a  court  that  did  not  render  the  jnd^> 
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ment,  this  may  be  pleaded  in  abatement. 
V.  Raihhum,  Kirby,  220. 

425.  That  one  only  of  two  executors  ascngned  a 
bond  given  to  their  testator,  must  be  pleaded  in 
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tlNitement  bj  the  defendant  when  sued  by  the 
assignee.     Cfudfont  y.  Johnstan,  3  Teates,  10. 

426.  In  an  attachment  against  an  absconding 
debtor,  the  plea  that  the  defendant  "  never  ab- 
sconded/' is  in  abatement.  Mantz  v.  Hendleiff  2 
H.  db  M.  306. 

427.  The  death  of  an  absent  debtor,  after  judg- 
ment has  been  obtained  against  the  garnishees 
who  make  default  in  not  returning,  on  oath,  what 
goods,  &c.  thej  have  in  their  possession,  will  not 
abate  the  proceedings  against  the  garnishees. 
Kennedy  v.  Baguet,  l^AJi  484. 

428.  A  seirtfauas  to  revive  a  judgment  against 
three  deiendants,  one  of  whom  was  dead  when  tlie 
writ  issued,  will  be  quashed  on  plea  in  abatement. 
MCabe  V.  United  States,  4  Watts,  325. 

429.  Costa  of  a  suit  that  is  abated  by  a  party*s 
death  cannot  be  recovered  by  his  representative. 
^igg*  ▼•  ^Woiiy  Coxe,  34.  Ryder  v.  Robinson,  2 
Green].  127. 

430.  £ach  party,  in  such  case,  pays  his  own 
costs.     Ltttta  V.  SurgineTf  2  M'Cord,  430. 

431.  A  suit  commenced  by  an  insolvent,  before 
the  assignment  of  his  estate,  does  not  abate  by  his 
discharge ;  but  shall  proceed  in  his  name  for  the 
benefit  of  his  assignees.  Raymond  v.  Johnson,  11 
Johns.  488. 

432.  Where  a  writ  of  error  is  brought  on  a  bill 
of  exceptions  taken  in  the  court  of  common  pleas, 
the  defendant  cannot  plead  in  abatement  that  the 
bill  of  exceptions  brings  up  the  whole  matter  in 
controversy,  after  a  tnal  upon  the  general  issue. 
M'DonaU  v.  Filler,  Kirby,  339. 

433.  It  is  not  cause  to^bate  a  complaint,  in  a 
bastardy  process,  that  tnP  bond  required  of  the 
responoent  for  his 'appearance,  &q,  was  invalid. 
Hopkins  T.  Fkm^Uld,  7  Conn.  286. 

434.  It  is  a  good  plea  in  abatement,  that  the 
suit  was  commenced  before  the  cause  of  action 
accrued.  ColUer  v.  Crawford,  Minor,  100.  Reed 
v.  Brewer,  Peck,  275. 

435.  Such  plea  is  sufficiently  verified  by  the 
teste  and  indorsement  of  the  day  of  the  issuing 
of  the  writ.  ib. 

436.  It  is  error  to  render  judgment  by  fix7  dicit 
without  disposing  of  such  plea.    Minor,  vH  sup. 

437.  But  if  defendant  plead  to  the  action,  (es- 
pecially if  after  the  cause  of  action  has  accrued,) 
it  is  not  error  that  it  appears  on  the  record  that 
the  suit  was  commencea  too  soon.    Peck,  275. 

See  Action,  1. 

438.  It  is  a  good  plea  in  abatement,  that  the  ac- 
tion is  misconceived.  Woods  v.  J^askua  ManufaC' 
teime'  Company,  i.  N.  Hamp.  527. 

439.  If  a  declaxation  contain  inconsistent  counts, 
one  chari^ing  the  defendant  singly,  and  another 
charging  him  as  partner  with  others,  he  cannot 
plead  m  abatement  to  part,  and  in  bar  to  the  other 
part,  but  most  demur  to  the  whole.  Jordan  v. 
WUIanM,  3  Wash.  C.  C.  113.    See  1 M.  &  S.  360. 

440.  A  writ  of  error  brought  on  an  interlocutory 
judgment,  before  final  judgment  rendered,  will 
abate.     GUason  v.  ChesUr,  1  Day,  27. 

441.  The  declaration  was  against  fi.,  W.  &,  Co. ; 
W.  appeared  and  pleaded  non  assumpsit;  afler- 
waitls  b.,  against  whom  the  suit  had  abated  by  the 
return  of ''no  inhabitant"  on  the  writ,  entered 
himself  a  defendant,  and  without  filing  a  plea, 
went  to  trial,  afler,  jointly  with  the  other  defend- 
ant, acknowledging  notice  of  the  taking  of  a  dep- 
osition:  judgment  was  against  B.  ana  W.  only. 
This  JQ<(gment  was  affirmed  because  the  defend- 
ants had  not  discovered  by  a  plea  in*  abatement, 
the  names  of  the  other  partners ;  and  B.  by  enter- 
ing himself  a  defendant,  and  goiijig  to  trial  without 
putting  in  a.  separate  pU«,  bound  himself  to  abide 
by  tha  plea  of  his  partner.  Bamett  v  Watson, 
1  Wash.  373. 
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(c.)  In  Criminal  Process. 

442.  If  a  justice,  in  binding  over  for  a  secret 
assault,  omit  to  certify  tliat  the  complainant  show- 
ed his  wounds,  and  swore  to  the  facts,  this  must  be 
pleaded  in  abatement.  Northrop  v.  Brush,Viit\iy  ,\  08. 

443.  Two  pleas  in  abatement  may  be  pleaded, 
at  the  same  time,  to  a  presentment  or  indictment. 
Commonwealth  v.  Lon^,  2  Virg.  Cas.  318. 

444.  An  allegation  in  a  plea  in  abatement  that 
certain  persons  (naming  them)  were  sworn  and 
charged  as  members  of  the  grand  jury,  is  suffi- 
cienUy  certain  without  Atating  that  they  served  on 
the  grand  jury.    Stale  v.  Rm^y,  5  Halst.  83. 

445.  A  plea  in  abatement  ''  that  two  of  the 
persons  sworn  as  members  of  the  grand  jury  had, 
before  they  were  sworn,  formed  and  publicly  ex- 
pressed opinions  unfavorable  and  prejudicial  to  the 
defendant,"  is  bad  on  general  demurrer,  ib. 

44G.  So  of  a  plea  in  abatement  to  an  indictment 
for  embezzling  the  money  of  a  bank,  "  that  one 
of  the  jurors  sworn  on  the  grand  jury  was  a  stock- 
holder in  said  bank,  and  possessed  a  lai'g[e  amount 
of  its  promissory  notes,  and  was  greatly  interested 
in  procuring  said  indictment."  tf. 

^  447.  It  is  a  good  plea  in  abatement  of  an  in- 
dictment that  one  of  the  grand  jur<Nrs  who  found 
the  biU,  was  not  a  freeho£ier,  as  the  statute  re- 
quires he  should  be.  ib.  State  v.  Roclu^ellow, 
1  Halst.  332.  S.  P.  State  v.  Duncan,  7  Yerg.  271. 
CoNTiu,  in  N.  York.  BeopU  v.  Jewett,  6  Wend* 
386.  3  ib.  314. 

448.  Or  that  he  was  a  mill-owner — such  owner 
being  exempted,  by  statute  in  Virffinia,  from  serv- 
ing as  gnnd  juror.    2  Virg.  Cas.  318. 

449.  TThoogh  he  who  is  set  down,  as  prosecutor, 
at  the  foot  of  an  indictment  for  an  assault  and  bat- 
tery, die  before  it  is  tried,  yet  the  indictment  does 
not  therefi>re  abate.  CommonweaUh  v.  Cunning" 
ham,  5  Litt  292. 

450*  Want  of  the  defendant's  addition  will  not 
abate  an  indictment,  in  N.  Carolina.  State  v.  JVeto- 
mans,  2  Car.  Law  Repos.  74.  Mitety  in  Virginia. 
Hau^ht  v^  Commonwealth,  2  Virg.  Cas.  3.  Wrong 
addition  is  also  cause  of  abatement.  Commonr 
wealth  V.  Clark,  ib.  401. 

XIII.     When  and  how  to  be  pleaded. 

451.  A   plea  in  abatement  is  too  late  afler  a 

Seneral  imparlance.  AT  Carney  v.  M'Camp,  1 
Lshm.  4.  Martin  v.  Commonwealth,  1  Mass.  347. 
Coates  V.  M'Camm,  2  Browne,  173.  Witmar  v. 
SchlaUer,  15  S.  A  R.  150.  Coffin  v.  Jones,  5  Pick. 
61.  Jennison  v.  Hapgood,  2  Ai]^.  31.  Chambers 
V.  Haley,  Peck,  159.  Wyman  v.  Dorr,  3  Greenl. 
186.  HinckUy  v.  Smith,  4  Watts,  433.  Chamber- 
lin  V.  Hite,  5  Watts,  173.    8  Verm.  400. 

452.  But  it  may  be  pleaded  after  a  special  im- 

rirlance  entered  of  record     Coates  v.  M'Camm, 
Browne,  176.    Purple  v.  Clark,  5  Pick.  206. 

1  Ashm.  ubi  sup. 

453.  The  exception  as  to  the  time  of  filing  such 
plea  is  not  waved  by  a  demurrer  —  the  plaintiff 
may  either  sign  judgment,  move  that  the  plea  be  set 
aside,  or  demur.    Jennison  y.  Havgood,  2  Aik.  31. 

454.  It  is  too  late  after  an  interlocutory, srder  for 
judgment  has  been  set  aside,  and  the  general 
issue  pleaded.  King  v.  Ferguson,  2  N.  &  M.  588. 

455.  And  afler  an  agreement  **  to  plead  and  try 
at  the  next  terra."     S&aio  v.  Bowen,  1  Overt.  249. 

456.  Pleas  in  abatement  cannot  be  put  In  after 
pleas  in  bar,  unless  under  special  circumstances, 
of  which  the  court  must  judge.    Riddle  v.  Stevens, 

2  S.  &  R.  537.  Palmer  v.  EverUfm,  2  Cow.  417. 
Meggs  V.  Schoffer,  Hardin,  65.     Clapp  v.  Bakk, 

3  Greenl.  216.  S.  P.  Stone  v.  Proctor,  2  Chip. 
114.  Engle  v.  J^elson,  1  Pennsyl.  442.  Ripley 
V.  Warren,  2  Pick.  593. 


18 


ABATEMENT. 


457.  And  the  plaintiff  is  not  bound  to  reply  to 
a  plea  in  abatement,  put  in  after  a  plea  in  bar. 
Therefore  if  the  cause  be  tried  on  the  former 
pleas,  though  no  iasue  be  joined  on  the  plea  in 
abatement,  it  is  not  error.  Wilson  v.  Hammond  4 
S.&R.238.   S.P.  avmerT.7%oma«,7S.&R.181. 

458.  If  the  plaintiff  be  permitted  to  amend  his 
declaration,  by  consent  of  parties,  after  issue  join- 
ed on  a  plea  to  the  action,  tne  defendant  ought  not 
to  be  permitted  to  plead  in  abatement  any  variance 
between  the  amended  declaration  and  the  writ, 
which  equally  existed  between  the  writ  and  the 
original  declaration.    Moss  v.  Stipp^  3  Munf.  159. 

459.  Afler  the  court  of  appeals  has  passed 
upon  a  case,  and  remanded  the  cause  for  a  new 
trial  upon  the  general  issne,  a  demurrer  to  the 
declaration,  or  a  plea  in  abatement,  upon  the 
ground  that  the  Christian  names  of  the  respective 
parties  are  not  mentioned  therein,  ought  not  to 
be  received.  Lanier  v.  Cocke^  6  Munf.  580.  S.  P. 
Murdoch  v.  Hemdorif  4  H.  &  M.  200. 

460.  A  plea  in  abatement  afler  and  in  addition  to 
a  plea  in  chief  is  a  nullity,  and  need  not  be  answer- 
ed. Palmer  v.  Green,  1  Johns.  Cas.  101.  See 
also  1  Ashm.  4.   2  Munf.  297. 

461.  The  court  will  not  allow  the  general  issue 
to  be  withdrawn  to  let  in  a  plea  of  coverture  in 
abatement,  though  the  plea  is  delivered  in  due 
time,  and  the  defendant  swears  that  the  general 
issue  was  pleaded  without  his  knowledge  by  one 
whom  he  never  meant  to  retain  as  attorney. 
Anon.  3  Caines,  103. 

462.  If  defendant,  afler  having  pleaded  in  abate- 
ment, voluntarily  plead  to  the  action,  without  a 
judgment  of  respoTuUat,  ^.,  it  is  a  waver  of  his 
nrst  plea,  which  is  to  be  considered  as  if  never 
filed.  Bumham  v.  WebsUr,  5  Mass.  266.  S.  P. 
Robertson  v.  Lee,  I  Stew.  141.  Wilson  v.  Oliver, 
ib.  46.    See  also  Egerton  v.  Hart,  8  Verm.  207. 

463.  Where  a  party  pleads  to  the  merits,  afler  a 
plea  in  abatement  overruled,  he  cannot  insist  on 
the  same  matter  in  arrest  of  judgment.  Davis  v. 
Diekson,2  Stew.  370.    S.  P.  Wade  v.  KeUy,  ib.  448. 

464.  Pleas  in  abatement  were  ordered  to  be 
stricken  out,  when  pleaded  (without  affidavit) 
with  pleas  in  bar.  Deheauline  v.  Boisneuf,  4  Har. 
&.  M'Hen.  413. 

465.  In  Connecticut,  the  supreme  court  of 
errors  will  not  receive  a  plea  in  abatement  afler 
the  opening  of  the  court  in  the  aflernoon  of  the 
third  day  of  the  term.  Witter  v.  Mott,  2  Conn. 
67.*  See  Bulkl&y  v.  Starr,  2  Day,  552. 

466.  A  plea  in  abatement,  that  a  copy  of  the  de- 
claration was  not  served  with  the  writ,  must  be 
filed  within  the  three  first  davs  of  the  term. 
M'Farland  v.  Harrington,  C.  &  N.  407. 

467.  Pleas  in  abatement  must  be  filed  on  or  be- 
fore the  day  to  which  the  cause  is  docketed,  at  the 
first  term  at  which  the  cause  stands  for  trial. 
Simvson  v.  Shannon,  5  Litt.  322. 

4od.  Plea  entitled  of  same  term  with  declara- 
tion, verified  by  affidavit  dated  subsequent  to  the 
terra,  is  in  time,  if  filed  before  default  is  claimed. 
EUis  V.  Hickman,  Minor,  394. 

469.  Plea  in  abatement  not  admissible  to  set 
aside  an  office  judgment,  unless  the  matter  hap- 
pened afler  the  judgment  was  entered  in  the 
clerk's  office.  Hunt  v.  Wilkinson,  2  Call,  49. 
Bradley  v.  Welsh,  1  Munf  284. 

470.  If  a  plea  in  abatement  is  offered  in  the 
county  court,  and  judgment  of  respondeat  ouster 
thereon,  and  trial  nad  on  the  merits,  and  an  ap- 
peal taken  to  the  supreme  court ;  this  court  will 
hear  the  question  on  the  plea  in  abatement.  La- 
cyr.  Roberts,  Brayt.  20.  Butler  v.  Lowry,  3  Verm. 
14.  Payne  v.  Bacon,  1  Root,  109.  Chambers  v. 
Haleu,  Peck,  159. 

471.  So  if  the  court  below  refVise  to  receive-such 


plea,  when  seasonably  filed,  and  the  defbodttil 
pleads  in  chief,  the  supreme  court  will  receive 
and  pass  upon  it.  deoeiand  v.  Welsh,  4  Mass. 
591.    Rtahbone  v.  Rathbone,  4  Pick.  89. 

472.  If,  on  an  appeal  from  a  justice,  his  record 
does  not  show  that  a  plea  in  abatement  was  plead- 
ed before  him,  such  fact  cannot  be  proved  by  parol 
evidence;  diminution  of  the  record  should  be 
alleged,  and  a  mandamus  moved  for  on  the  justice 
to  certify  more  fully.  Martin  v.  Blodget,  1  Aik. 
375.    See  1  Breese,  96. 

473.  By  a  statute  (in  Mass.)  all  pleas  in  abate- 
ment of  a  writ  were  formerl  v  to  be  filed  before  the 
jury  was  empannelled,  at  the  return  term.  But 
this  provision  was  held  to  extend  only  to  actions 
originally  entered  in  the  common  pleas ;  and  such 
pleas  were  allowed  to  be  filed,  in  actions  origin- 
ally commenced  in  the  supreme  court,  at  any 
time  before  imparlance.  Campbell  v.  Stiles,  9 
Mass.  217. 

474.  If  a  plea  in  abatement  were  filed  afler  the 
empannelling  of  the  jury,  the  plaintiff  might  de- 
mur for  that  cause,  and  a  respondeat  ouster  would 
be  awarded.     Otis  v.  Warren,  14  Mass.  239. 

475.  But  no  adjudication  on  the  plea  was  neces- 
sary, though  demurred  to.  BarsUno  v.  Fossett, 
li  Mass.  250. 

476.  The  statute  establishing  the  present  court 
of  common  pleas  has  superseded  the  statute  re- 
specting the  fiUnjjr  of  pleas  in  abatement,  and  that 
court  have  established  a  rule  that  pleas  in  abate- 
ment "  may  be  filed  at  any  time  during  the  first 
four  days  of  the  return  term,  and  not  aflerwards." 
But  wliere  an  action  9^  continued  at  the  return 
terra,  on  a  suggestion  Qmrsuant  to  statute  of  1797) 
of  the  defendant's  absence  from  the  state,  and  on 
the  first  day  of  the  next  term,  he  appeared  and 
offered  a  plea  in  abatement,  which  tlie  common 
pleas  rejected ;  the  supreme  court,  on  appeal  of 
the  case,  received  the  plea  —  holding  that,  aa  to 
this  defendant,  the  time  of  his  first  opportunity  to 
appear  was  within  the  spiiit  of  the  rule.  HatU- 
bone  V.  Rathbons,  4  Pick.  89.  See  Peck,  159. 
Bobbins  V.  HiU,  12  Pick.  569.  S.  P. 

477.  A  plea  in  abatement  cannot,  under  the 
above  rule,  be  received,  on  the  fiflfa  day  of  the 
term,  as  of  the  fourth,  even  in  hard  cases.  TAomft- 
son  V.  Hatch,  3  Pick.  513. 

478.  In  actions  brought  into  supreme  court  by 
demurrer  in  the  common  pleas,  in  which  liberty  is 
reserved  to  plead  anew  as  of  the  first  term,  the  de- 
fisndant  is  not  allowed  to  plead  in  abatement,  but 
must  plead  to  the  merits.  Eaton  v.  Whitaker, 
6  Pick.  466. 

479.  There  is  an  exception  to  the  foregoingr 
rules,  in  cases  where  matter  of  abatement  has  hap- 
pened afler  a  general  imparlance  or  plea  in  chief. 
Wilson  V.  Hamilton,  4  S.  &.  R.  238.  Bradley  t. 
Welsh,  1  Munf.  264.  Hunt  v.  Wilkinson,  3  Call, 
49.  Gaines  v.  Conn,  2  Dana,  231.  Lacroiat  v. 
Maequart,  1  Miles,  42. 

480.  Thus  where  pending  a  suit  by  an  execator, 
he  ceases  to  be  executor,  the  defendant  may  plead 
this  matter,  puis  darrein  continuance,  in  afaMate- 
ment;  and  unless  he  do  so  plead  it,  he  cannot 
take  advantage  of  it.     Yeaton  v.  Lynn,  5  Pet.  S31. 

481.  The  defendant  must  not  suffer  a  contino- 
ance  to  intervene  between  the  happening  of  such 
new  matter,  or  its  coming  to  his  knowledge,  and 
pleading:  it.     Wilson  v.  J&milton,  4  8.  A  R.  238. 

482.  But  the  court  will,  for  special  reasons, 
allow  such,  matter  to  be  pleaded,  nunc  pro  tune^ 
afler  an  intervening  continuance.  A.  Hosteiter 
V.  Kaufman,  \l  8.  &  R.  146. 

483.  A  writ  of  right  was  brought  in  the  name 
of  A,  and  the  mise  joined  :  the  tenant  afterwards 
made  affidavit  that  A  was  dead  befiire  writ  pur- 
chased.   Held,  that  the  pleadings  should  not  be 
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•ei  aada  and  the  tenant  pennittsd  to  plead  this 
BoaUer  in  abatement — but  that  proceedings  should 
ataj  till  proof  be  given  that  A  was  alive  at  the 
commencement  of  the  suit;  and  that  if  snch  proof 
were  not  produced  in  a  reasonable  time,  the  suit 
should  be  dismissed.  Howard  t.  RawwUf  2  Leigh, 
733. 

484.  After  verdict,  or  report  of  referees,  matter 
of  ahatement  cannot  be  pleaded  fuis  darrein  con- 
Cutaioncs,  for  the  defendant  has  no  day  in  court 
Alexander  v.  Fink,  12  Johns.  218. 

485.  The  defendant  may  plead  in  abatement  of 
a  writ  which  has  been  amended,  though  the 
amendment  was  made  after  he  had  before  success- 
fully pleaded  in  abatement  thereof.  Miilg  v.  Bisk' 
epf  Kirby ,  6. 

466.  A  plea  in  abatement  of  an  indictment,  be- 
cause no  addition  is  given  to  the  defendant,  is  bad, 
if  it  commence  thus :  *^  the  said  JV*.,  4^."  State  v. 
Newmans,  2  Car.  Law  Repos.  75. 

4^.  if  a  plea  in  abatement  commences  improp- 
erly, or  concludes  in  bar,  the  plaintiff  may  demur 
either  in  bar  or  abatement.  Roberts  v.  Stewart, 
I  Yerg.  390. 

488.  A  demurrer  is  in  its  nature  a  plea  to  the 
action,  and  will  not  be  considered  as  a  plea  in 
abatement,  though  the  special  causes  of  demurrer 
be  matter  of  utatement.  Fumiss  v.  EUiSf  2 
Brook.  14. 

489.  Pleas  in  abatement  are  not  favored ;  they 
must  be  with  precise  and  strict  exactness,  or  they 
will  be  ill  on  demurrer.  Wadsworth  v.  Woodford, 
1  Day,  28.  Omrk  v.  Womsr,  6  Conn.  355.  Par- 
sons T.  £{«,  %  lb.  377.  Haywood  v.  (^lestnsy^  13 
Wend.  495. 

490.  Therefore  where  a  plea  in  abatement  of  an 
appeal  from  probate,  taken  by  A  and  B,  parties  to 
(ne  decree,  stated  generally  that  the  appellants 
were  not  jointly  interested  in  the  decree,  but  sev- 
erally,  and  that  B  was  interested  only  in  opposi- 
tion to  A,  without  disclosing  any  matter  to  snow 
that  they  were  not  jointly  interested  in  procuring 
a  disaffirmanee  of  the  decree ;  it  was  held,  that 
such  plea  was  not  sufficient.    6  Conn,  vbi  sup. 

491.  So  where  a  plea  in  abatement  of  an  appeal 
fioffl  probate  described  the  persons  making  the 
plea,  thus :  <<  D  and  others,  father  and  natural 
guardian  of  H  and  others,  his  children,  and  heirs 
at  law  of  C,  deceased,  and  F  and  G,  also  heirs  at 
law  of  C,  deceased,"  without  averring  the  minori- 
ty of  H.  or  naming  the  "others;"  it  was  held 
tnat  soch  plea  was  insufficient  ib, 

492.  A  plea  in  abatement  of  an  appeal  from 
probate  must  show  how  the  appeal  snould  have 
been  taken ;  and  it  is  no  ground  of  abatement  that 
the  appeal  embraces  two  or  more  decrees.  %b, 

493.  Pleas  in  abatement  cannot  be  amended. 
Trinder  v.  Jharant,  5  Wend.  72. 

494.  A  plea  that  there  are  other  executors,  not 
named  in  the  writ,  must  allege  that  they  were 
qualified  and  took  on  themselves  the  execution  of 
the  wiU.    Burrow  v.  SeOers,  1  Hay  w.  501. 

495.  Plea,  that  no  bond  or  security  was  taken, 
held  good,  being  equivalent  to  an  averment  that  it 
was  not  taken  and  returned.  State  Bank  v.  Hm- 
ton,  1  Dey.  397. 

496.  An  allegation  that  the  summons,  left  with 
the  defendant  when  hb  goods  were  attached,  did 
not  contain  the  substance  of  the  writ,  is  a  sufficient 
allegation  that  his  goods  were  attached.  J^dson 
V.  Swut,  4  N.  Hamp.  256. 

497.  In  N.  Hampshire,  the  defl?ndant  should, 
when  he  pleads  defective  summons,  crave  oyer  of 
the  writ,  declaration  and  officer's  return,  and  set 
them  ont  at  large,  and  also  enrol  the  summons. 
ih.  And  unless  there  is  a  profert  or  enrolment  of 
the  summons,  the  plea  is  bad.  Tucker  v.  Perleu, 
5  N.  Hamp.  345-  ^ 


496.  Where  the  declaration  is  inserted  in,  antf 
makes  part  of  the  writ,  it  is  usual  to  plead  in 
abatement  of  the  writ  and  declaration,  when  the 
defect  is  in  the  latter  only ;  but  it  is  more  proper, 
in  all  cases,  that  the  plea  should  conclude  to  the 
writ  only,  llsleu  v.  Stultbs,  5  Mass.  280.  Brig- 
bam  V.  EsU,  2  Pick.  420. 

•  499.  A  plea  in  abatement  to  an  attachment 
ought  not  to  conclude  with  praying  "judgment 
if  the  plaintiff  ought  to  have,  &c.  his  attachment 
and  action,'*  but  only  that  the  attachment  be 
quashed.    MutUx  v.  Htndley,  2  H.  &  M.  308. 

500.  The  rule  requiring  the  defendant,  when 
pleading  in  abatement,  to  give  the  plaintiff  a  bet- 
ter writ,  applies  to  the  averment  of  facts  only. 
Brown  v.  Gordon,  1  Green].  165. 

501.  Therefore  a  plea,  that  the  writ  was  served 
by  one  deputy  sheriff  on  another,  was  held  suffi- 
cient, without  alleging  by  whom  it  ought  to  have 
been  served,  ib.  S.  P.  GvUd  v.  Richardson. 
6  Pick.  369. 

502.  And  whenever  the  plea  ffoes  to  the  matter 
and  suhstanceoi  the  writ,  it  need  not  give  a  better 
writ.  Wadsworth  v.  Woodford,  1  Day,  29.  6  Pick. 
uhi  sup.  See  Boston  Type  Foundry  v.  Spooner, 
5  Verm.  93. 

503.  A  plea  praying  judgment  of  the  writ  and 
declaration,  where  the  suit  ^  commenced  by  bill., 
is  bad.    Haywood  v.  Chestney,  13  Wend.  495. 

504.  A  plea  of  privilege,  by  an  attorney  in  a  jus- 
tice's court,  will  DC  construed  liberally,  on  an  ap- 
peal, and  without  regard  to  technical  forms  and 
rules.     Van  Jilstyne  v.  Dearborn,  2  Wend.  586. 

505.  To  debt  on  judgment  recovered  Feb.  term, 
1827,  in  the  supreme  court  held  in  Albany,  the 
defendant  pleaded  in  abatement  to  the  iurisaiction 
of  the  superior  court  of  Uie  city  of  N.  York, 
that  the  cause  of  action  accrued  in  the  county  of 
Albany  :  this  plea  was  held  to  be  ill  for  not  show- 
ing that  the  record  of  the  judgment  was  filed  in 
Albany.    KeUy  r.MuUany,2Hal\,20b. 

506.  The  facts  in  a  dilatory  plea  must  be  posi- 
tively sworn  to,  and  must  be  set  forth  in  positive 
terms :  It  is  not  sufficient  to  swear  that  the  facts 
are  true  <*  to  the  best  knowledge  and  belief"  of 
defendant.    Day  v.  Hamburgh,  1  Browne,  77. 

507.  A  plea  in  abatement  filed  without  a  veri- 
fying affidavit  may  be  treated  as  a  nullity,  or  the 
plaintiff  may  move  the  court  to  set  it  aside. 
Young  V.  Stringer,  5  Hayw.  32.  Richmond  v. 
TaUmadge,  16  Johns.  307.  See  Rapp  v.  EUiat, 
2  Dall.  184. 

508.  So  of  matter  of  mere  abatement  pleaded  in 
bar.    Robinson  v.  Fisher^  3  Caines,  99. 

509.  The  defendant  must  verify  hb  whole  plea; 
if  he  does  not,  he  must  answer  oyer.  Marston  v. 
Lawrence.  1  Johns.  Cas.  397. 

510.  The  sufficiency  of  a  plea,  puis  darrein  con- 
Unuance,  if  verified  by  an  affidavit,  can  only  be 
determined  by  demurrer.  The  court  cannot  re- 
ject it.    Day  y.  Hamburgh,  1  firowne,  75.  78. 

511.  By  proceeding  in  a  cause,  the  plainti^ 
waves  the  want  of  an  affidavit.  Richmond  v. 
Tallmadffe,  16  Johns.  307. 

512.  Where  a  plea  in  abatement  is  pleaded  un- 
der a  misapprehension  of  facts,  the  court  will 
allow  it  to  be  withdrawn,  on  terms,  though  it  has 
been  verified  by  affidavit.  Tally  v.  Hamilton,  1 
Hall,  222. 

613.  In  a  court  of  a  justice  of  the  peace,  in 
N.  York,  a  plea  in  abatement  need  not  be  verified 
by  affidavit.     Gilbert  v.  Vanderpod,  15  Johns.  242. 

514.  A  plea  of  non-tenure,  beginning  "  and  the 
said  A  comes  and  defends  when,  4^.  and  prays 
judgment  of  the  said  writ,"  and  concluding  *f^ 
"  this  he  is  ready  to  verify,  &c.,  wherefore,  &c." 
is  bad  on  demurrer  for  not  adding  **  he  prays  judg- 
ment of  the  said  writ,  &C."    Pth  v.  Bagiey,  4  N 
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Hamp.  76.     S.  P.  Clark  v.  Browne  6  N.  Hamp. 
434. 

515.  Whether  a  plea  b  in  abatement  or  in  bar, 
is  to  be  known  from  its  condnsion.  Jenkins  v. 
PepooUf  2  Johns.  Cas.  312.  Schoanmaker  v.  El- 
mendorfy  10  Johns.  49. 

516.  A  plea  ending  "  wherefore  he  prays  judgr. 
ment,  &c.*'  is  bad,  as  it  cannot  be  ascertained 
whether  it  is  in  bar  or  in  abatement.  2  Johns. 
Cas.  fdfi  stip. 

517.  If  a  plea  begins  in  abatement,  and  ends  in 
bar,  it  may  be  regarded  as  a  plea  in  bar ;  and  if 
the  demurrer  thereto  ooncludes  in  bar,  judgment 
shall  be  final.     10  Johns,  uid  sup. 

518.  A  plea  commencing  in  bar,  and  ending  in 
abatement,  is  regarded  as  a  plea  in  bar.  And  if  it 
do  not  contain  matter  in  bar,  it  may  be  demurred 
to  as  a  plea  in  bar.    Harris  v.  JSyreSf  8  Yerg.  467. 

5K).  A  plea  of  matter  of  abatement,  commencing 
in  bar,  is  bad  on  demurrer.  Leaihers  ▼.  Meglaason^ 
2  Monr.  64. 

520.  By  pleading  to  the  merits,  in  the  supreme 
court,  the  defendant  waves  a  right  reserved  in  the 
demurrer,  by  which  the  action  was  brought  up,  to 
ask  the  opinion  of  said  court  on  a  plea  in  abate- 
ment, which  he  had  filed  in  the  court  below. 
PaUee  r.  Harrinofon,  11  Pick.  221. 

521.  The  decision  of  a  justice  of  the  peace,  on  a 
plea  in  abatement,  is  conclusiye  until  appealed 
from  and  reversed.    Kdiogg*s  cast^  6  Verm.  511. 

522.  The  court  will  not  decide,  upon  a  state- 
ment of  facts  without  plea,  whether  the  matter 
stated  is  sufficient  to  abate  the  writ.  Morse  v. 
Cd/^,  5  N.  Hamp.  222.    &e  7  Mass.  475. 

523.  Advantage  of  mere  want  of  form,  in  a  plea 
in  abatement,  may  be  taken  on  general  demurrer. 
It  is  not  necessary  to  demur  specially  to  such 
plea.  Mtintz  v.  Hendley,  2  H.  a  M.  308.  Cltf- 
ford  V.  Cony^  1  Mass.  496. 

See  JoiHDKR,  159. 163. 

XIV.   When  Omri  will  abate  Process  wUIunU  Plea, 

524.  When  any  of  the  foregoing  abatable  de- 
fects are  apparent  m  the  vnrity  tne  court  will  abate 
it  on  motion  of  the  plaintiff,  or  ex  officio^  of  their 
own  motion.  Jacobs  v.  Mdlen,  14  Mass.  134. 
Hatokes  v.  Inhabitants  of  Kennebecky  7  ib.  461. 
Punle  V.  Clark,  5  Pick.  206.     ^nU,  189. 

525.  Thnsif  a  writ  be  issued  (in  Virginia)  with- 
out an  indorsement  of  the  true  species  of  action, 
the  court  may  dismiss  the  suit  on  inspection  of  the 
writ,  if  a  motion  therefor  be  made  seasonably.  Wil- 
liams V.  CampbeUf  1  Wash.  153. 

526.  But  in  an  action  by  a  county  treasurer,  on 
a  bond  given  to  his  preaecessor,  conditioned  to 
pay  the  sum  received  of  innkeepers,  &c.  for  their 
licenses  —  brought  in  the  county ;  the  court  refused 
to  abate  the  writ  on  motion,  as  it  did  not  appear 
on  the  record  that  the  inhabitants  of  the  county 
were  directiy  interested.  Gage  v.  Gannet,  9 
Mass.  176. 

527.  That  a  writ  does  not  bear  teste  of  the  first 
justice  of  the  court  of  common  pleas,  from  which 
^t  issued,  is  not  cause  for  abatement  on  motion  in 
the  supreme  court ;  as  that  court  does  not  judi' 
dally  know  who  is  first  justice  of  the  common 
pleas.    Ripley  v.  Warren,  2  Pick.  596. 

528.  The  court  will  not  quash  a  writ  on  motion 
because  the  constable  who  served  it  was  an  in- 
habitant of  the  town  that  was  plaintiff  in  the  suit. 
CkarlotUr,  Webb,  7  Verm.  38. 

529.  Nor  because  the  court  may  not  have  juris- 
diction, though  they  may  be  of  opinion  that  the 
pUlntiff  ought  not  to  recover  a  sum  sufficient  to 
warrant  the  brining  of  the  suit  in  that  court. 
Ladd  V.  HiUy  4  Verm.  164.  See  also  Morrison 
V.  MoorSf  ib.  264. 


530.  Aliler,  where  the  sum  declared  for  is  ]€« 
than  will  give  jurisdiction  to  the  court  Bates 
V.  Downer,  4  Verm.  178. 


XV.  Judgment,  ^. 

531.  When  a  plea  in  abatement  is  adjudged  in- 
sufficient on  demurrer,  the  judgment  is  that  the 
defendant  answer  over.  Fitch  v.  Lothrop,  1  Root, 
192.  JfichoU  v.  SeoviU,  ib.  286.  BaUr  v.  Poles, 
16  Mass.  147.  157.  Moore  v.  Morton,  1  Bibb,  234. 
Lambert  v.  Lagow,  1  Blaekf.  388.  Alitor,  in  case 
of  a  plea  in  bar  adjudged  bad  on  demurrer.  Bell 
V.  Morekead,  3  Marsh.  158.  M'Cabe  v.  U.  States, 
4  Watti,  325. 

532.  So  when  the  plea  is  stricken  out  as  frivo-^ 
ous.     Gibson  v.  Laughlin,  Minor,  182. 

533.  And  the  court  may  order  the  defendant  to 
plead  over  instanter.  Cotton  v.  ReaviU,  2  Bibb,  100. 

534.  But  when  such  plea  is  pleaded  puis  darrein 
continManee,  and  decided  to  be  insufficient,  judg- 
ment is  peremptory.  Htdehinson  v.  Brock,  fi 
Mass.  124.    Renner  v.  Marshall,  I  Wheat.  215. 

535.  When  the  plaintiff  takes  usue  on  the  plea, 
and  it  is  found  against  the  defendant,  judgment  is 
final,  and  the  same  jury,  who  find  the  issue,  should 
assess  the  plaintiff's  damages.  HoiUng^toarth 
V.  Duane,  Wallace,  57.  Moore  v.  Morton,  1  Bibb,' 
234.  M*Cartee  y.  Chambers,  QVf end,  Gi9.  Haight 
V.  HoUey,  3  Wend.  258.  Dodger,  Morse,  3  N. 
Hamp.  232.  JeweU  v.  Davis,  6  ib.  518.  Mekaffy 
V.  Share,  2  Pennsyl.  361. 

536.  But  if  the  judgment  be  respondeal  ouster 
only,  the  defendant  cannot  assign  it  for  error,  as 
it  is  for  his  advantage.  John  v.  Clayton,  1  Biackf. 
54. 

537.  The  judgment,  on  a  plea  of  former  re- 
covery, which  is  tried  by  the  record,  and  found 
aeainat  the  defendant,  is  quod  respondeat  ouster, 
Marston  v.  Lawrence,  1  Johns.  Cas.  398.  S.  P. 
Johnston  V.  HubbeU,  Wright,  69. 

538.  If  an  erroneous  judgment  be  rendered  on 
a  plea  in  abatement,  the  defendant  may  either 
appeal  from  it  or  plead  in  chief,  and  upon  a  second 
erroneous  judgment  assign  errors  upon  the  whole 
record.    State  v.  QMtnnery,  1  Taylor,  33. 

539.  When  a  demurrer  to  a  plea  in  abatement  is 
sustained,  and  the  defendant  answers  over,  the 
judgment  on  the  plea  will  not,  in  Alabama,  be 
reviewed  in  the  appellate  court.  Parks  v.  Burke^ 
Minor,  178. 

540.  Defects  in  the  declaration  will  not  be 
noticed  by  the  court,  on  a  demurrer  to  a  plea  in 
abatement.     Clifford  y.  Cony,  1  Mass.  500. 

541.  In  chancery,  abatement  is  not  necessarily  a 
destruction  of  the  suit,  like  an  abatement  at  law ; 
it  is  merely  a  suspension  of  the  progress  of  the 
suit.    Hoxie  V.  Carr,  1  Sumner,  178. 


ABEYANCE. 

1.  When  a  charter  is  granted,  and  the  corpo- 
ration is  to  be  brought  into  existence  by  some 
future  acts  of  the  coroorators,  the  franchises  or 
property,  which  the  cnarter  grants  to  the  body, 
remain  in  abeyance  until  such  acts  are  done  ;  and 
when  the  corporation  is  brought  into  life,  the 
franchises  instantaneously  attach.  Dartmouth 
College  V.  Woodward,  4  Wheat.  691. 

2.  Land  may  be  granted  at  common  law  to 
pious  uses  before  there  is  a  grantee  in  being  com- 
petent to  take  it  —  and  in  the  mean  time  tlie  fee  is 
m  abeyance.    Pawlet  v.  Clark,  9  Cranch,  293. 

3.  Lands  vested  in  the  Episcopal  Church,  by 
virtue  of  the  common  law  and  statutes  of  Vir- 
ginia, are  in  abeyance  during  a  vacancy  in  the 
ministry  —  the  minister  being  seijied  (during  hie 
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niniftry)  of  a  fireebold,  in  jw€  parockim,     Terrett 
^.  TMoTy  9  Cranch,  47. 

4.  BO  of  a]l  parsonage  landa,  hj  the  common 
law.  Weston  v.  IhuU,  2  Mass.  500.  Firtt  Pariah 
in  Brwnnoick  rt  Dunnirngf  7  ib.  445.  Brovm  t. 
Parler,  10  ib.  93.  Jewett  ▼.  Burroughs,  15  ib.  464. 
DiUingham  v.  Aio»,  5  ib.  565. 


ABSENTEES  AND  CONSPIRATORS. 

1 .  The  laws  of  MassachusettSy  made  ai^ainat 
eoospiiators  and  absentees  before  the  adoption  of 
the  eonstitution  of  tlie  state,  are  not  repealed  by 
the  declaration  of  rights  prefixed  to  that  constitu- 
tion.    M'NeU  V.  Bright,  4  Mass.  282. 

2.  A  writ  t»f  possession  was  not  necessary  to 
complete  a  jndffment  in  favor  of  the  state,  in 
prosecutions  under  the  absentee  hiws.  ib,  Gilbert 
▼.  BsU,  15  Mass.  44. 

3.  If  a  judgment  of  confiscation  under  the  ab- 
sentee laws  was  rendered  af\er  the  treaty  of  peace 
had  proTided  that  no  future  confiscations  snouU 
take  place,  such  jodgment  is  valid,  unless  re- 
versed by  writ  of  error.    4  Mass.  282. 

4.  It  was  not  necessary  that  a  person  should 
have  remained  out  of  the  United  States  daring 
the  whole  war,  in  order  to  subject  his  estate  to 
confiscation ;  it  was  suflSoient  if  he  so  remained 
till  process  was  commenced  and  judgment  ren- 
dered.    Gilhwrt  ▼.  BsU,  15  Mass.  44. 

5.  A  sale  by  the  state  of  a  confiscated  estate  is 
valid,  though  made-  afler  the  absentee's  return  to 
the  United  States,  and  his  taking  an  oath  of  alle- 
giance, &e«,  to  one  of  the  states,  ib, 

6.  A  feme  covert's  estate  was  not  liable  to  con- 
fiscation under  the  absentee  laws.  Martin  r. 
ConrauNMOMlCA,  1  Mass.  347.  See  also  CkmneaU 
V.  Hoift,  7  Conn.  420. 

7.  An  information  under  the  statute  for  confis- 
cating the  estates  of  conspirators  might  be  filed  in 
a  di^rent  county  from  that  where  the  land  lay, 
and  the  summons  might  be  made  returnable  in  the 
latter.     CutU  ▼.  CammamMaUk,  2  Mass.  284. 

8.  Under  that  statute,  the  information  must  de- 
scribe the  kind  and  (juantity  of  interest  in  the 
estate  claimed,  and  the  title  thereto  set  up  by  the 
state;  it  must  allege  that  the  conspirator  was 
seiied  and  possessed  thereof  in  his  own  right 
since  April  19, 1775,  and  before  or  at  the  passmg 
of  the  statute,  ib. 

9;  Where  the  estate  of  a  tenant  in  fee  tail  male 
was  oonliscated  by  the  Massachusetts  statute  of 
1779,  the  remainder-man's  estate  was  not  therebv 
divested.  The  commonwealth  took  only  such 
estate  as  the  absentee  had  in  the  premises.  Bor- 
land y.  Ddftjt,  4  Mason,  174. 

10.  The  Georgia  and  New  Hampshire  confis- 
cating acts  were  constitutional  and  binding. 
Cooper  ▼.  Tdfair,  4  Dall.  14.  Atherton  ▼.  Johnson^ 
2  N.  Hamuli.  The  New  Hampshire  act  of  No- 
vember, 1/78,  vested  in  the  state  all  the  property 
of  the  persons  named  therein.  Thompson  v.  Carr, 
5  N.  Hamp.  510.  But  the  trustees  under  the  con- 
fiscating acts  were  not  authorized  to  convey  lands 
without  a  license  from  the  probate  court,   ib. 

See  Alixit,  I.    Attauidkr.    CoirriscATioir. 


ABSENT  AND  ABSCONDING  DEBTORS. 

I.  Jittaehmenis  against  abseonding  and  absent 
Dwkors  in  A'eis  York, 
II.  In  Virginia, 
HI.  InMar^Land, 
TV.  In  J^ew  Jersey, 
V.  In  South  Carolina. 
VI.  In  J^orth  CaroUna, 
VU.  In  Tennessee. 


VIII.   In  Kentucky. 
IX.   In  Alabama,  Georgia,    Illinois,    Missouri, 
Indiana,  and  Ohio, 
X.  In^Conneetieut. 
XI.   In  Vermont  and  Rhode  Island, 
XII.  /h  PennsylmEma. 

1.  Attachments  against  absconding  and  absent 
Debtors  in  Xfew  York. 

1.  Proceedings,  under  the  New  York  statute, 
apply  to  all  cases  of  demands  arising  on  con- 
tracts, whether  in  strict  debt  or  damages  unliqui- 
dated.   Ijcnoz  V.  Howland,  3  Gaines,  3^. 

2.  Afler  the  second  dividend,  a  creditor  cannot 
be  received  to  prove  his  debt  De  Peyster's  case^ 
5  Cow.  266. 

3.  There  must  be  evidence  that  the  defendant 
is  indebted  within  the  state,  either  by  showing 
that  the  contract  was  made  here,  or  that  the  cred- 
itor resided  here.    Fitch's  case,  2  Wend.  21)9. 

4.  Proof  of  being  indebted  witliin  the  state,  .to 
authorise  the  issuing  of  an  attachment,  is  necessa- 
rily implied  in  the  evidence  that  the  debtor  has 
departed  from,  or  is  concealed  within,  the  state. 
9Vamer*s  case,  3  Wend.  325. 

5.  A  foreign  creditor  is  entitled  to  an  attach- 
ment under  the  New  York  statute.  £z  parte 
CaJdwell,  5  Cow.  293.  Bobbins  v.  Cooper,  6  Johns. 
Ch.  186.    Semb.  contra,  2  Gaines,  318. 

6.  Not,  however,  if  the  debtor  reside  abroad, 
and  the  debt  were  contracted  out  of  the  state.  Ex 
parte  Sehroeder,  6  Cow.  603. 

7.  To  entitle  a  creditor  to  a  dividend,  be  must 
have  been  such  at  the  fint  publication  of  the  pro- 
ceedings under  the  statute.  De  Peyster's  case, 
5  Cow.  266. 

8.  The  right  to  sue  out  an  attachment  does  not 
depend  on  a  change  of  the  debtor's  domicil ;  but 
it  may  issue  against  the  estate  of  a  debtor  notori- 
ously residing  abroad,  whether  permanently  or 
temporarily.     Thompson's  ease,  I  Yfen6.  A"^. 

9.  The  statute  does  not  warrant  proceedings 
against  persons  claiming  only  bv  right  of  repre- 
sentation. Jackson  t.  nalsworth,  1  Johns.  Cas. 
372. 

10.  But  in  proceedings  under  the  statute, 
where  debtore  were  named,  some  as  trustees, 
some  as  executors,  6lo.,  these  additions  were  re- 
garded (after  lapse  of  time,  and  acquiescence  of 
parties,)  as  mere  description,  so  as  to  support  the 
proceedings,   ib. 

11.  Attachment  does  not  lie  against  an  admin- 
istrator for  a  demand  against  his  intestate.  Hurd 
^  Selden's  ease,  9  Wend.  465. 

12.  A  person  who  has  been  in  fJbe  state  only 
transiently  cannot  be  proceeded  against  as  an  ab- 
sconding debtor:  nor  a  person  coming  into  the 
state,  without  anv  intention  of  settling  therein. 
Fiizgorald's  ease,  2  Gaines,  318. 

13.  The  application  for  an  attachment  must 
state  that  the  creditor's  demand  arose  upon  con- 
tract, or  judgment  or  decree  rendered  within  the 
state.  Ex  parte  Gilbert,  7  Wend.  490.  HoUings- 
head's  case,  6  Wend.  553. 

14.  Proof  by  witnesses  that  the^  believe  the 
debtor  resides  out  of  the  state  is  sufficient.  Fitch's 
case,  2  Wend.  298.  An  attachment  may  issue 
against  the  property  of  one  of  several  partners 
wno  absconds,  for  a  partnership  debt,  though  his 
copartners  reside  in  the  state,  and  within  reach  of 
process.  Chwman's  case,  14  Johns.  217.  Bobbins 
T.  Cooper,  6  Johns.  Ch.  166. 

15.  So  it  may  issue  for  the  separate  debt  of 
such  absconding  partner ;  but  his  separate  proper- 
ty only  can  be  seiied.     Shmih's  ease,  1 6  Johns.  1 02. 

16.  The  partnership  efiects  cannot  be  taken; 
the  other  partners  having  a  right  to  retain  them 
for  partnership  debts ',  and  the  plaintiff  is  entitled 
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only  to  the  obseondinff  debtor's  proportion  of  the 
surplus,   lb.  6  Johns.  Ch.  186. 

17.  So  the  undivided  share  of  the  property  of 
an  absconding  tenant  in  common,  in  his  co-ten- 
aut's  possession,  may- be  taken  and  sold.  Merst- 
reau  v.  J^orUm^  15  Johns.  179. 

18.  Any  property,  which  may  be  seized  on  ex- 
ecution, may  be  taken  and  sold  under  the  attach- 
ment.    Handy  v.  Dobbin^  12  Johns.  2S0. 

19.  An  attachment  does  not  lie  afunst  a  corpo- 
ration. JifQtLun  ▼.  MiddUUnon  Manufaeturing 
Company y  16  Johns.  5. 

20.  Nor  can  it  be  issued  by  a  justice  of  the 
peace  against  a  debtor  who  resides  in  another 
county,  but  who  was  in  the  county  when  the  war- 
rant issued,  and  avoided  service  by  departing. 
Dudley  v.  Staples^  15  Johns.  196. 

21.  The  trustees  become  vested  only  with  the 
interest  of  the  absconding  debtor ;  and,  if  he  be 
a  copartner,  they  are  entiued  only  to  his  share  of 
the  surplus  of  the  partnership  property  afler  its 
d^ts  are  paid.  Smith's  case,  16  Johns.  102.  Rolh- 
bins  V.  Cooper y  6  Johns.  Ch.  186. 

SE2.  If  the  trustees  sell  the  debtor's  lands,  and 
give  a  deed  conveying  all  his  right  and  title,  they 
are  not  liable  to  refund  on  the  purchaser's  being 
evicted.  Murray  v.  TrusUes  of  Ringtoood  Compa- 
ny, 2  Johns.  Gas.  278. 

23.  The  creditor  cannot  sustain  a  suit  at  law 
against  the  trustees,  for  his  debt,  before  the  de- 
mand has  been  proved  or  adjustea,  and  the  divi- 
dend declared :  He  should  apply  to  the  court 
which  instituted  the  proceedings,  who  will  com- 
pel the  trustees  to  do  their  duty,  or  advise  them 
in  eases  of  doubt  and  difficulty.  Peek  ▼.  Randally 
1  Johns.  165. 

24.  The  trustees  are  entitled  to  apply  for  ad- 
vice as  to  making  dividends,  on  giving  due  notice 
to  the  creditor  wnose  claim  is  in  question.  Coen- 
hoven*s  case,  1  Johns.  174. 

25.  And  they  may  avail  themselves  of  the  stat- 
ute of  limitations  to  the  same  extent  as  the  debtor 
miji^ht,  in  an  action  against  him.  Peek  v.  RandaU, 
ttbi  sup. 

26.  The  exhibition  of  the  creditor's  claim  to 
the  trustees  has  the  same  effect  as  the  com- 
mencement of  a  suit,  in  preventing  the  statute 
fW>m  attaching,   ib, 

97.  Payment  by  a  garnishee,  under  a  judgment 
and  execution  on  a  proceeding  by  foreign  attaoh- 
ment,  in  a  foreign  country,  bemg  compulsory,  is  a 
good  bar  to  an  action  by  the  trustees  against  the 
debtor  here ;  though  the  attachment  here  against 
the  debtor  issued  before  the  money  came  into  the 

irnishee's  hands.    Holmes  v.  Remsen,  20  Johns. 


28.  The  debtor,  as  well  as  creditors,  may  move 
that  the  trustees  account.  Caseaden's  ease,  Cole- 
man, 116.    2  Johns.  Cas.  107. 

29.  The  court  will  review  decisions  of  the 
trustees  as  to  dividends  among  the  creditors,  and 
correct  errors  in  the  application  of  the  law :  But 
in  assessing  unliquidated  damages,  trustees  have 
the  same  power,  &c.  as  a  juiy.  Ex  parte  Jfegvs, 
7  Wend.  499. 

90.  And  the  court  will  not  set  their  assessment 
aside,  unless  the  damages  allowed  by  them  are 
manifestly  extravagant,   tft. 

31 .  Trustees  are  entitled  to  commissions  on  such 
sum  as,  on  compromise,  is  paid  by  the  debtor 
to  the  attaching  creditor,  though  the  money  does 
not  come  to  their  hands.    Bunch's  case,  12  Wend. 

260. 

32.  They  are  also  entitled  to  coste  accrued  in 
the  prosecution  of  a  certiorari,  though  the  eom- 
mtsstoner's  decision  be  confirmed  by  the  court ; 
and  fbr  reasonable  counsel  fees.    t6. 

33.  The  justices  of  the  superior  court  of  the 
city  of  New  York^  officiating  under  the  act  for  re- 


lief against  absconding  debtors,  aot  as  eomaw- 
sioners  of  the  supreme  court,  and  their  proceed- 
ings must  be  returned  to  the  supreme  court 
FUeh's  ease,  2  Wend.  296. 

34.  A  deposition  taken  before  the  trustees  may 
be  read  before  referees  nominated  under  the  stat- 
ute, after  the  witness  is  dead,  though  taken  in  the 
creditors'  absence ;  trustees  being  agente  of  both 
parties.     Cox  v.  TrusUes  vf  Peurce,  7  Johns.  298. 

85.  Inqniry  into  the  nierite  of  the  controversy 
may  be  made  by  the  court  on  the  report  of  refei^ 
ees;  but  they  will  set  it  aside  only  in  a  strong 
case.  ib. 

36.  The  appointment  of  trustees  is  conclusive 
evidence  of  the  regularity  of  the  previous  pro- 
ceedings, and  that  the  officer,  who  issued  the  at- 
tachment,   had   jurisdiction.     HvhBeU   v.    Ames, 

15  Wend.  172. 

37.  Error  does  not  lie  upon  the  refusal  by  the 
supreme  court  to  set  aside  the  decision  of  trustees, 
on  an  allegation  of  error  in  adjusting  the  demands 
due  to  the  absconding  debtor's  creditors.  J^egu»s 
dkse,  10  Wend.  34. 

38.  Trustees  ate  entitled  to  redeem  the  lands  of 
the  debtor.    Phyfe  v.  RUey,  15  Wend.  248. 

39.  If  trustees  admit  that  there  will  be  a  sur- 
plus, after  payment  of  all  demands,  tlie  court,  on 
petition,  will  order  a  part  to  be  paid  to  the  debtor, 
or  his  ajrent.    Randall's  case,  1  Caines,  513. 

40.  When  the  debtor  shows  that  he  bad  not  ab- 
sconded, or  was  not  concealed,  a  supersedeas  with 
costs  will  be  granted,  though  the  creditor  had 
reason  to  believe  the  contrary.  Warner  ^  Phelps's 
ease,  3  Wend.  424.  B.  P.  Chipman's  ceue,  1 
Wend.  66. 

41.  A  supersedeas  will  be  granted  on  showing  a 
settlement  between  the  attaching  creditor  and  the 
debtor,  though  trustees  have  been  appointed  *,  but 
the  trustees  righte  will  be  protected,  and  time 
given  to  other  creditors  to  come  in.  Buneh*s  casSf 
9  Wend.  473. 

42.  The  c<mrt  may,  on  motion,  examine  wheth- 
er the  attachment  was  improvidently  issued,  and 
review  the  order  granting  it ;  and  if  it  is  found  to 
have  been  improperly  granted,  may  award  a  super- 
sedeas. Lenox  v.  Howland,  3  Caines,  257. 
Mflneen  v.  Middletovm  Manufaeiunne  Company, 

16  Johns.  5.    Ex  parU  Chipman,  1  Wend.  ()6. 

43.  A  supersedeas,  granted  under  the  statute,  is 
final.    Learned  v.  DumU,  3  Johns.  Cas.  141. 

44.  Jurisdiction  to  review  proceedings,  for  the 
purpose  of  setting  them  aside,  is  acquired  only  by 
the  report  made,  or  certiorari  returned.  £x  pnrte 
Gilbert,  7  Wend.  490. 

45.  The  want  of  jurisdiction  may  be  obj<»eted, 
even  after  trustees  are  appointed.  Hurd  ^  Ssl- 
don's  case,  9  Wend.  465. 

46.  Where  an  attachment  was  obtained  by  an 
indorsee  of  a  bill  against  the  drawer,  as  an  absent 
debtor,  and  the  mdorser  afterwards  paid  the 
amount,  whereupon  the  judge  ordered  a  soperve- 
deas ;  the  supreme  court  reversed  that  ordcrr,  and 
allowed  the  attachment  to  proceed  for  the  indor* 
ser's  benefit.  MKinley's  ease,  Coleman ,  78. 
1  Johns.  Oes.  137. 

47.  The  proceedings  should  be  removed  into  the 
supreme  court  by  certiorari,  and  not  by  an  order 
of  the  court.    Learned  v.  Duval,  3  Johns.  Cas.  141* 

48.  The  debtor  is  not  liable  to  the  costs  of  the 
proceedings  in  a  supersedeas,  when  he  appears  and 
gives  security  according  to  the  statute.  Ex  parie 
S^ttnemsn,  2  Wend.  285. 

49.  The  creditor,  who  causes  the  attachment  to 
issue,  may,  before  the  trustees  are  appointed,  dis- 
continue proceedings  and  take  payment  fromjiie 
debtor.     Fosgats  v.Jtahon,  16  Johns.  162.         ^ 

50.  And  if  fuch  creditor  receives  the  ^^oods, 
that  have  been  attached,  in  payment  of  his  debt, 
they  become  his,  so  that  he  may  maintain  aji  ao* 
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tiea  wiMt  «n  officer  who  seises  them  under  a 
secona  attachment  issued  by  other  creditors.  t6. 

51.  By  the  "  satis&ctory  proof"  required  by 
the  statate,  in  order  to  authorise  a  justice  of  the 
psacB  to  issue  an  attachment,  is  meant  leoal  CTt- 
dence,  and  not  the  creditor's  oath;  but  if  issued 

00  such  oath,  the  proceedings  are  not  void,  but 
only  erroneous.  Veui  Stembergk  ▼.  KorU,  10 
Johns.  167. 

62,  The  proof  must  be  such  as  would  be  re- 
ceiyed  in  the  ordinary  course  of  legal  proceed- 
ings ;  otherwise  the  justice  will  be  a  trespasser : 
a  mere  return  to  an  execation,  that  the  defendant 
could  not  be  ibundf  is  not  the  satisfactory  proof 
required.     Vosbwrgh  ▼.  Welch,  1 1  Johns  175. 

53.  Where  the  proceedings  are  regular,  the 
justice  cannot  supersede  the  attachment,  but 
must,  on  the  return  thereof,  proceed  to  hear  the 
cause,  as  on  any  other  process.    Field  v.  M'  Vichar, 

9  Johns.  190. 

54.  An  attachment  at  th%instance  ofa  hcmafide 
erpdiior,  and  in  a  esse  warranted  by  law,  creates 
a  lien  upon  the  goods  attached,  not  only  against 
the  acts  of  the  debtor  himself,  but  against  a  sub- 
sequent attachment  or  execution  of  any  other 
creditor;  but  the  lien  will  be  lost  if  the  creditor 
does  not  prosecute  his  suit  to  judgment  and  eze- 
eution  with  all  due  diligence.     Von  Loan  v.  Kline, 

10  Johns.  129. 

55.  Where  a  person  was  pasiing  through  a  coun- 
ty where  he  did  not  reside,  anu  a  justice  of  that 
county  issued  an  attachment  against  him,  the 
proof  bein|^  that  a  warrant  had  been  issued  by  the 
justice  against  him,  the  service  of  which  had  been 
avoided,  and  a  copy  of  the  attachment  was  left  at  a 
shop  where  the  defendant  had  been  a  short  time 
before ;  it  was  held  that -the  statute  did  not  apply 
to  such  a  case,  and  that  the  proof  and  the  service 
were  insafficient.  Dudley  v.  Staples^  15  Johns. 
196. 

56.  A  return  to  an  attachment,  stating  merely 
that  the  constable  had  levied  on  certain  enumer- 
ated goods,  is  erroneous :  it  should  further  state 
that  a  copy  of  the  attachment  had  been  left  at  the 
dwelling  bouse,  or  other  last  place  of  the  debtor's 
abode.     IVUlard  v.  JJperrjf,  16  Johns.  121. 

57.  Proceedings  against  the  nayee  of  a  note 
may  be  given  in  evidence  under  tne  general  issue, 
in  bar  of  an  action  on  the  note,  as  well  when  the 
suit  is  brought  by  a  subsequent  holder,  as  when 
brooght  by  the  payee.  HulieU  v.  ^met,  15  Wend. 
372.    8.  P.  18  Wend.  476. 

56.  An  attaching  creditor,  under  the  absent 
debtor  act,  cannot  move  to  set  aside  a  judgment 
afleged  to  have  been  fraudulently  confessed  by  the 
debtor.    Fort  v.  iWf,  9  Wend.  442. 

II.    Jittdchmenis  against   absconding  Debtors  in 

Virginia, 

See  Abatbbxrt,  426.  499. 

59.  A  claim,  arising  on  contract  of  bailment 
made  oat  of  Virginia,  against  a  non-resident  of 
Virginia,  is  a  claim  for  debt  for  which  a  foreign 
attachment  in  chancery  lies.      Ptter  v.    BioSr, 

1  Leigh,  285. 

60.  But  not  a  claim  arising  out  of  the  official 
neglect  of  the  clerk  of  a  county  oonrt  in  Virginia, 
against  the  officer,  a  non-iesiuent  of  Virginia  at 
the  time  the  claim  is  asserted.  DunUm  y.  Keitkf 
I  Leigh,  430.  Neither  is  the  non-resiaent  officer, 
in  such  case,  amenable  to  the  jurisdiction  of  the 
court  of  chancery  as  an  absent  defendant,  ib. 

61.  Upon  a  foreign  attachment  in  chancery, 
against  absent  debtor,  and  home  defendant  as  gar- 
nishee, decree  against  absent  defendant  for  uebt, 
and  against  home  defendant  lor  a  debt  doe  by  him 
to  absentee,  to  be  paid  plaintiff  in  part  of  debt  due 


him  by  absentee,  the  absentse  being  in  default ; 
the  home  defendant  appeals :  Heldf  the  home  de- 
fendant cannot,  in  the  appellate  court,  contest  the 
justice  of  the  decree  as  i^inst  the  absentee,  but 
only  so  much  of  it  as  afiects  himself  Hejjfernan 
V.  GrymeSf  2  Leigh,  512. 

62.  In  a  foreign  attachment  in  chancerv  against 
an  absent  debtor,  laid  on  perionalty  in  hands  of 
ffarniflhees,  and  on  lands  claimed  by  persons  un- 
der conveyance  of  absent  debtor,  the  question 
being,  whether  conveyance  gave  vendees  priority 
over  rights  of  attaching  creditors,  or  vice  versa, 
the  absent  debtor  was,  upon  motion  of  attaching 
creditors  themselves,  who  waved  demand  of  se- 
curity from  him,  allowed  to  appear  and  file  his 
answer,  without  giving  security  to  abide  and  per- 
form the  decree  ;*it  was  held  that  the  attachment 
was  thereby  discharged,  and  that  the  attaching 
creditors  could,  thenceforth,  only  prosecute  their 
claim  against  their  debtor  personally.  TUrnans 
V.  iSdUev,  2  Leigh,  25. 

63.  X he  defendant  to  a  foreign  attachment  out 
of  chancery  may  plead  the  statute  of  limitations, 
without  an  answer — this  proceeding  being  sub- 
stantially a  case  at  law  between  the  parties.  IVil' 
son  V.  Koontx,  7  Cranch,  202. 

64.  This  process  is  not  a  proceeding  in  rem,  and 
the  decree  is  conclusive  evidence  only  against  par- 
ties and  privies.  Mankin  v.  Chandler, 2 Stock.  125. 

65.  A  subpoma  in  chancery  with  an  indorse* 
moot  thereon  **  to  stop  the  debts  and  effects  of  the 
absent  defendants  in  the  hands  of  the  defendants 
within  the  state,*'  (mentioning  their  names,)  **  to 
satisfy  a  debt  due  from  the  absent  defendants  to 
the  plaintiff,"  operates,  from  the  time  of  the  ser- 
vice of  that  process  on  the  defendants  within  the 
state,  as  an  attachment  to  stop  the  payment,  and 
to  inhibit  a  transfer  thereof  from  the  said  absent 
defendants  to  other  persons.  WilUamson  v.  ^oiote. 
6  Munf.  176. 

66.  An  attachment  in  chanceiy  lies  to  secure  a 
debt,  payable  at  a  subsec|uentxday,  or  to  relieve 
the  indorser  of  a  note,  which  has  not  become  paya- 
ble at  the  date  of  such  attachment,  which  binds 
the  property  in  the  hands  of  the  ^rnishee  from 
the  time  of'^its  service,  so  as  to  inlubit  the  absent 
defendant's  making  a  transfer  thereof,  even  for 
a  benefit  of  a  creditor,  whose  claim  is  already  doe 
and  payable,  ib. 

67.  A  creditor  residing  in  Maryland  may  sue 
out  an  attachment  in  chancery  in  Virginia  against 
his  debtor  residing  also  in  Maryland,  and  others 
residing  in  Virginia,  indebted  to,  or  having  in  their 
hands  effects  of  such  debtor,  ib. 

68.  Regularly,  no  order  can  be  made  on  a  for- 
eign attachment,  agreeably  to  the  terms  of  the 
law,  until  the  term  succeeding  the  appearance 
day ;  but  the  plaintiff  ma^  indorse  upon  the  sub- 
poena the  object  of  the  suit,  which  will  be  a  suffi- 
cient notice  to  the  hpme  defendants  not  to  part 
with  the  debts  or  eficcts  in  their  hands  without 
leave  of  the  court   Smith  v.  Jenny,  4  H.  dtM.  440. 

69.  Where  debts  due  to  one  deceased  are  attach- 
ed by  his  creditor,  in  chancery,  his  legal  repre* 
sentatives  may  appear,  file  their  answeKs,and  have 
the  attachment  aiseharged,  without  giving  securi- 
ty.    Wilson  V.  Wilson,  1  H.  A;  M.  iST 

70.  An  indorsement  on  a  chancery  subpcena — 
«  JTsm.  The  object  of  the  bUI,  this  day  filed  in 
this  case,  is  to  stay  the  moneys  and  effects  of  the 
defendant  A  in  the  hands  oi  the  defendant  B,  tc 
satisfy  the  debt  due  from  A  to  the  complainant"  — 
will  render  B  personally  liable,  if  he  pay  over  the 
money,  Ac.  to  A,  aner  service.  Ketmedy  v. 
Brsnl,  6  Craneh,  187. 

71.  The  indorsement,  by  the  clerk  of  the  court 
of  chancery,  that  the  action  is  brought  to  attach 
the  effects  of  the  absent  defendant,  is  sufficient  to 
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restmin  the  application  of  U&em  to  any  other  lue, 
u  Qtil  satUfkction  of  the  plaintiff's  demand.  M'Kim 
▼.  FidUmt  6  CaU,  106.    . 

72.  Judgment  on  attachment  will  not  be  quash- 
ed because  the  bond,  given  on  suing  it  out,  men- 
tions only  the  sum  due,  without  intevest.  Smith 
▼.  Pearee,  Gilmer,  34. 

73.  If  the  claim  of  the  plaintiff,  in  an  attach- 
ment against  an  absconding  debtor,  be  stated  as  for 
a  certain  sum,  with  interest  from  the  day  when  it 
should  have  been  paid ;  and  the  bond  for  prose- 
cuting the  attachment  describe  it  as  sued  out  for 
the  sum  of  money  mentioned  therein ;  (saying 
nothing  of  interest ;)  the  variance  is  not  material. 
Smith  V.  Pearee,  6  Munf  585. 

74.  Special  bail  to  replevy  the  attached  effects, 
and  a  plea  to  the  action,  ought  to  be  received  in 
behaltof  the  defendant  upon  an  attachment  issued 
against  him  as  an  absconding  debtor,  notwith- 
standing he  did  not  (when  called)  appear  in  per- 
son or  by  attorney;  such  bail  and  plea  being 
offered  at  the  term  to  which  the  attachment  is 
returned  executed,  and  before  the  judgment  npon 
't  is  pronounced.  t6. 

75.  An  attachment  a^inst  an  absconding  debtor 
can  legally  issue  only  m  the  county  where  he  last 
resided,  or  through  which  he  is  privatelv  passing, 
or  wherein  he  is  absconding  at  the  time  of  its 
being  issued.  Banutt  v.  Damidle,  3  Call,  413. 

76.  On  an  attachment  against  an  absconding 
debtor,  judgment  should  be  first  entered  against 
the  debtor  for  the  sum  due ;  and  then  the  gar- 
nishee should  be  ordered  to  pay  it,  or  so  much  a^ 
appears  to  be  in  his  hands,  not  exceeding  the 
amount  of  the  debt  and  costs.  George  v.  Blue. 
3  Call,  455. 

77.  If  the  attachment  demand  a  certain  sum 
and  costs,  saying  nothing  of  interest,  judgment 

.cannot  be  given  tor  interest.  ib» 

78.  If  the  garnishee  confess  generally,  that  he 
owes  the  defendant  enough  to  pay  the  plaintiff's  de- 
mand, (without  specifying  the  particular  amount,) 
judgment  may  be  entered,  that  he  pay  the  sum 
demanded  by  the  attachment,  and  the  costs,  but 
not  that  he  pay  interest,  if  it  be  not  also  de- 
manded, ib, 

79.  An  original  attachment,  prior  to  the  act  of 
January  25th,  1806^  ought  not  U>  have  been  grants 
ed  to  a  creditor,  whose  claim  exceeded  20  dollars, 
or  one  thousand  pounds  i>f  tobacco,  on  the  ground 
that  his  debtor  intended  to  remove  his  effects,  or 
would  elude  the  ordinary  legal  process  ;  but  only 
on  the  ground  that  he  was  actually  removing  out 
of  the  county  or  corporation  privately,  or  abscond- 
ed or  concealed  himself,  so  that  the  ordinary  pro- 
cess of  the  law  could  not  be  served  upon  him. 
Mantz  V.  Htndiey,  2  H.  &  M.  308. 

80.  The  complaint  on  which  an  attachment  is 
issued,  and  the  bond  and  security  for  its  due  pros- 
ecution, ought  to  be  made  and  given  by  the  cred- 
itor himself  and  not  b;^  his  attorney  at  law.  ih. 

81.  An  attachment  irregularly  issued,  ought  to 
be  quashed  ex  qjgicio  bv  the  court  to  which  it  is  re- 
turned, though  bail  be  not  ^iven,  nor  any  plea 
filed  by  the  defendant;  and  m  like  manner  the 
court  ouffht  to  quash  it,  on  errors,  in  arrest  of  judg- 
ment afler  pleadings  and  a  verdict  for  the  plain- 
tiff, ib.  ^ 

82.  When  a  foreign  attachment  is  sued  out 
against  an  absent  debtor  and  a  resident  garnishee, 
in  a  case  equitable  in  its  nature,  it  is  competent 
to  the  court  of  chancery  to  decree  between  the 
debtor  and  ihe  garnishee,  what  may  be  due  from 
the  latter  to  the  former,  after  satisfying  the  claims 
of  the  plaintiff.  But  the  evidence  in  such  ease 
must  arise  from  the  pleadings  and  proofs  between 
nlaintiff  and  defendant.  Templeman  v.  Fauntle- 
^oy,  3  Rand.  434. 


83.  Where  the  surety  to  a  bond  has  noMPTcl 
from  the  country,  leaving  the  prinoipal  within  it, 
the  obligee  may  proceed  against  the  surety  as  an 
absent  defendant,  and  attach  any  efiects  oi  debti 
he  may  have  in  the  state.  Loop  v.  SmmmerM, 
3  Rand.  511. 

84.  A  eamat  ad  respondendum  being  retnmed 
''  not  founa,"  an  attachment  issued  which  neither 
specified  the  names  of  the  plaintifis  Jior  of  the  de- 
fendants ;  is  levied  on  an  **  ox  cart."  without  say- 
ing to  whom  the  ox  cart  belongea :  for  each  of 
these  defects  the  attachment  is  void.  Clay  v. 
/feUsouy  5  Rand.  596.   " 

85.  An  action  lies  on  an  attachment  bond,  by 
which  the  obligor  was  obliged  to  pay  all  costs  and 
damages  which  might  accrue  to  the  obligee  in  con- 
sequence of  suing  out  the  attachment,  without 
previously  ascertaining  them  in  some  other  action. 
Dickinson  v.  M'Crav>,  4  Rand.  158. 

86.  The  section  of  the  statute  which  allows  in- 
terpleading in  attaohoientB  without  bail,  does  not 
extend  to  attachments  for  rent.  HaUam  t.  Jones, 
Gilmer,  142. 

87.  On  an  attachment  for  a  debt  doe  from  one 
copartner,  all  the  partnership  effects  must  be  seis- 
ed and  an  undivided  moiety  sold ;  if  only  a  moiety 
is  seized  and  sold,  the  other  partner  has  a  right 
to  a  moiety  of  such  moiety.  Shaver  ▼.  wSte, 
6  Munf.  110. 

88.  The  defendant  may  enter  bail  and  plead 
without  appearing  in  person.  Smith  t.  Psaree, 
Gilmer,  34. 

III.    Attachments  against  absconding  and  absent 
Debtors  in  Mar^and. 

89.  The  act  of  1715,  directing  the  manner  of 
suing  out  attachments,  extends  to  lands,  sin'ce  the 
Stat.  5  Geo.  2,  which  makes  lands  subiect  to 
the  same  remedies  as  personal  property,  lot  pay- 
ment of  debts.  Davidson  v.  Beattyi  3  Har.  &. 
M'Hen.  594^  Bameu  v.  PaUerson,  6  Han  dt  J. 
182. 

90.  A  seizure  of  land  under  an  attachment,  and 
judgment  of  condemnation,  give  no  right  of  prop- 
erty or  entry,  nor  divest  any,  until  sale  on  process. 
ib,     Owings  v.  Jforwood,  2  Har.  &  J.  96. 

91.  An  equity  of  redemption  may  be  taken  by 
attachment.    Pratt  v.  Law,  9  Cranch,  456. 

92.  A  iudgment  of  condemnation  on  an  attach- 
ment and  possession  delivered  under  a  liberate, 
vest  the  legal  title.  Plater  v.  Hepburn,  3  Har.  & 
M'Hen.  434. 

93.  It  is  not  necessary  for  the  plaintiff,  on  a 
judgment  of  condemnation  on  an  attachment,  to 
give  security  to  the  defendant,  if  a  year  and  day 
nave  elapsed  since  the  issuing  of  the  attachment. 
JVaUace  v.  Forrest,  2  Har.  &  M'Hen.  261. 

94.  The  return  of  a  sheriff  to  a  writ  of  attach- 
ment on  warrant,  was  that  he  bad  attached  of  the 
goods,  &c.  of  the  defendant,  **  his  life  estate  in 
all  the  lands  got  by  his  wife,  supposed  to  be  450 
aores."  Held,  that  the  return  was  defective  in 
not  describing  with  sufficient  certainty  the  land 
attached,  so  as  to  lay  a  legal  foundation  for  a  judg- 
ment of  condemnation.  Fitzhugh  v.  Uelien,  3  Har. 
A  J.  206. 

95.  The  circuit  court  of  the  United  States  has 
jurisdiction  and  authority  to  award  an  attachment 
under  the  act  of  1715,  ch.  40,  on  the  return  of  two 
non  ests  to  writs  of  capias  ad  respondendum,  sued 
out,  in  the  name  of  the  United  States,  against  the 
property  of  a  defendant,  whether  he  be  in  fact  a 
resident  of  the  state  or  not.  B^-ney  v.  Patterson, 
6  Bar.  &  J.  182.  ^ 

96.  To  warrant  the  issuing  of  an  attachment  in 
the  name  of  the  United  States,  a  bill  of  exchange 
drawn  by  the  defendants  and  payable  to  J.  G  and 
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ht  him  indorsed  to  T.  T.,  the  ti««wurer  of  the 
United  6utMj  as  their  agent,  and  to  and  for  their 
ttse,  and  duly  protested  for  non-acceptance  and  for 
tton-pavment,  was  with  the  protect  for  non-accept- 
ance filed  in  court,  and  it  being  stated  that  tne 
United  States  had  complied  with  the  law,  and  had 
made  proof  of  their  damages,  &c.  Held,  to  be 
sufficient  proof,  ib, 

97.  Under  the  act  of  1795,  ch.  56,  no  attachment 
can  ittue  unless  the  attaching  creditor  appears  by 
the  proceedings  to  be  a  citizen  of  this  state,  or 
some  othej^of  the  United  States.  Yirby  v.  Lt^ck- 
lund,  6  Har.  &  J.  446. 

98.  It  is  not  sufficient  that  he  appears  to  be  a 
citizen  of  the  United  States,  ib. 

99.  The  proceedings  under  the  act  of  1795,  ch. 
56,  must  not  only  show  that  the  party  suing  out 
the  attachment  is  a  citizen  of  this  state,  or  of  some 
other  of  the  United  Stetes,  but  when  the  garnishee 
appears  and  pleads  wm  atsumpsUf  (Sue.  by  the  de- 
fendant, the  plaintiff  must,  at  tJie  trial,  pro^e  him* 
self  to  have  been,  at  the  time  of  issuing  the  attach- 
ment, a  citizen  of  this  state,  or  of  some  other  of 
the  United  States.  Skivert  v.  WUsmi,  5  Har.  &>  J. 
130. 

100.  A  person  may  be  a  citizen  of  the  United 
States,  and  not  a  citizen  of  any  one  state  of  the 
United  States;  an  allegation,  therefore,  that  the 
party  suing  out  an  attachment  is  a  citizen  of  the 
United  StateSf  b  not  sufficient ;  it  roust  appear  by 
the  proceedings  that  he  is  a  citizen  of  this  state, 
or  oisome  state  of  the  United  States,  ib. 

101.  One  ma^  be  a  citizen  of  the  District  of 
Columbia,  or  of^  either  of  the  other  territories  of 
the  United  States,  and  not  be  a  citizen  of  any 
one  of  the  states,  within  the  meaning  of  the 
act  of  1795,  ch.  56;  and  no  citizen  of  the  said 
district  or  of  the  territories  can  issue  an  attach- 
ment under  that  act.  Yerby  v.  Lockland,  6  Har. 
<k  J.  446. 

102.  An  administrator  may  issue  an  attachment 
on  watrant,  under  the  act  1795,  ch.  56.  M'Coy 
y.  Sum,  2  Har.  &  J.  344. 

103.  An  attachment  was  quashed  on  the  frround 
that  creditors  in  England  were  bound  by  the  stat- 
ute of  bankmptey,  and  could  not  attach  the  effects 
of  a  bankrupt  in  the  province.  Burk  y.  M*CUun, 
I  Har.  &  M^Hen.  236. 

104.  An  attachment  will  lie  against  the  property 
of  foreigners,  Whether  they  haye  been  residents 
within  the  state  or  not  Barney  y.  Patterson, 
6  Har.  db  J.  191 ,  note. 

105.  Where  three  partners  residing  in  England 
become  hankropt,  haying  effecte  in  Maryland,  an 
attachment  will  lie  by  a  citizen  of  Maryland 
against  the  one  third  of  the  effecte,  to  satisfy  a 
debt  due  to  him  by  one  of  the  partners,  and  con- 
tracted in  Englana.  Wallace  y.  Patterson,  2  Har. 
&  M*Hen.  4^. 

106k  A  sum  of  money  due,  which  by  express 
contract  was  to  be  paid  by  work  and  labor,  is  a 
credit  that  may  be  attachecf  under  the  acte  of  1715 
and  1795.    Londatman  y.  Wilson,  2  Har.  <&  J.  379. 

107.  An  attachment  laid  on  a  note  due  to  the 
defendant  from  the  garnishee,  creates  a  lien,  and 
the  note  cannot  afterward  be  passed  away.  Steto- 
art  y.  West,  1  Har.  &.  J.  536. 

106.  An  attachment  on  warrant  for  sheriff's  fees 
was  quashed.  ArrmUs  y.  Dumagin,  1  Har^& 
M'Hen.218.  ^^ 

109.  Where  there  are  two  attachmenU,  the  one 
which  was  first  delivered  to  the  sheriff,  and  first 
laid  in  the  hands  of  the  garnishee,  will  have  the 
priority  of  right.  jjKaUace  y.  Forrest,  2  Har.  & 
M*Hen.  261. 

110.  Upon  the  return  of  an  attachment,  the 
defendant  cannot  appear  without  bail.  Campbell 
v.  Morris,  3  Har.  &  M*H«o.  535. 

VOL.  I  4 


111;  The  appearance  of  the  defendant  to  an 
attachment  at  the  trial  term,  and  his  ffiving 
special  bail  after  the  garnishee  has  pleaded,  and 
issue  has  been  joined  on  such  plea,  dissolves  the 
attachment,  and  the  defendant  is  not  bound  by 
the  plea  of  the  garnishee,  but  may  plead  de  novo. 
Wilson  V.  Starr,  1  Har.  &  J.  491 

112.  An  attachment  being  a  summary  proceed- 
ing, every  fact  is  cognizable  by  the  court  which 
wul  show  that  the  attochment  issued  irregularly, 
or  that  the  property  attoched  does  not  belong  to 
the  defendant ;  and  evidence  dehors  the  proeeedins^ 
ma^  be  resorted  to  without  the  intes^ention  of 
a  jury.  Campbell  v.  Morris,  3  Har.  &  M*Hen. 
535.  • 

113.  The  proceeding  by  attachment  is  only  pro* 
cess  to  compel  the  appearance  of  a  defendant, 
whose  person  cannot  be  reached  by  the  process  of^ 
the  court ;  and  is  not  a  proceeding  in  derogation 
qf  the  principles  of  common  law,  but  rather  .in 
n^itigation  of  ite  severity.  Barney  v.  Patters6n^ 
6  Har.  &  J.  162. 

114.  The  affidavit  on  which  a  judge  of  Mary 
land  may  grant  a  warrant  for  the  issuing  of  an 
attachment  under  the  act  of  1795,  ch.  56,  mav  be 
made  before  the  judge  of  any  court  of  any  of  the 
United  Stotes.  Smith  y.  Greenleaf,  4  liar.  & 
M*Hen.  291. 

115.  An  affidavit  indorsed  on  a  bond  that*  the 
obligee  had  received  no  part  or  paiCbl  of  the  debt, 
but  omitting  to  swear  that  the  debt  was  bona  fide 
due,  is  not  sufficient  to  ground  an  attecbment  on, 
against  an  absconding  debtor.  Thompson  v.  Toto- 
S4m,  1  Har.  &  M*Hen.  504. 

116.  It  is  not  necessary,  to  enable  a  judge,  &«. 
to  direct  the  issuing  an  attachment,  under  the  act 
of  1795,  that  the  promissory  notes  on  which  the 
warrant  is  founded,  should  be  indorsed  payable  to 
the  plaintiff,  nor  that  the  hand-writinfir  of  the 
drawer  or  indorser  should  be  proved;  but  proof 
must  be  made  of  the  hand-writing  of  the  first 
indorser,  and  the  assignment  must  be  filled  up 
on  the  notes,  to  entitle  the  plaintiff  to  a  judg- 
ment of  condemnation.  Smith  v.  Greenleaf,  uoi 
sup. 

117.  Under  the  act  of  1795,  a  justice  of  the 
peace  has  no  authority  to  issue  his  warrant  to  the 
clerk  of  the  General  Court,  directing  him  to  issue 
an  attachment.     4  Har.  &  M*Hen.  162. 

118.  An  attachment  ought  regularly  to  be  issued 
as  of  the  term  at  which  it  was  awarded ;  and  it  is 
the  duty  of  the  sheriff  to  serve  the  scire  facias,  in 
the  attecbment,  on  the  persons  who  are  found  in 
possession  of  the  property  atUched,  and  to  certify 
such  service,  or  if^  the  property  is  unoccupied,  to 
make  a  corresponding  return.  Barney  y.  Patter- 
son,  6  Har.  &  J.  182 

119.  Although  the  intervening  of  a  term  before 
the  issuing  of  an  attachment  is  awarded,  and  the 
negligence  of  the  marshal  in  not  serving  the  scire 
facias  in  the  attochment,  &c.  and  making  his 
return  in  conformity  thereto,  are  irregularities  in 
the  proceedings  of  the  circuit  court  offered  in 
evidence,  yet  we  judgment  of  condemnation  is  not 
therefore  void,  that  court  being  a  court  of  record 
of  competent  jurisdiction,  from  whose  decisions  an 
appeal  or  writ  of  error  lies  to  the  supreme  court. 

120.  In  debt  on  bond  conditioned  to  save  a 
garnishee  harmless  for  paying  over  the  debt ;  plea 
non  damnifieatus;  replication  setting  out  the  at- 
tachment and  condemnation  was  held  good  on 
demurrer.  Brook  y.  Maenamara,  1  Har.  & 
M'Hen.  80. 

121.  A  declaration  need  not  be  filed  in  a  case 
against  garnishees,  who  appear  to,  and  contest  an 
attachment  or  warrant,  if  a  short  note  be  filed  at 
the  time  of  issuing  the  capias  sued  out  with  the 
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attachment.  Smiik  y.  GUmoTf  4  Har.  &  J.  177. 
Trasher  v.  Everheart,  3  Gill  &  Johns.  234.  Nor 
where  the  defendant  appears  and  dissolves  the  at- 
tachment    GoCdaborougk  v.  Orr,  8  Wheat.  217. 

VXl.  The  court  attadhes  no  importance  to  a  vari- 
ance between  the  account  filed  when  the  attach- 
ment is  sued,  and  the  declaration  filed  af\er  the 
attachment  is  dissolved,  hy  the  entry  of  bail  and 
the  defendant*!  appearance.    Barry  v.  FoyUs,  1 

123.  A  record  of  the  proceedings  and  final  dis- 
charge, under  the  insolvent  laws,  of  a  person 
against  whose  goods,  &c.  an  attachment  issued  on 
a  judgment  rendered  against  him  before  such  dis- 
charge^ and  laid  in  the  hands  of  his  garnishees, 
is  admissible  in  evidence  on  the  trial  against  the 
garnishees.    Harding  v.  Hull,  5  Har.  &  J.  478. 

124.  Such  evidence  is  to  be  lefl  with  the  jury  to 
say,  whether  or  not  it  supported  the  plea  ofnuUa 
hoita  pleaded  by  the  garnishees,  ih.  * 

125.  Where  a  debt  has  been  recovered  by  at- 
tachment in  a  foreign  court,  the  recovery  is  a 
protection  to  the  debtor,  as  garnishee,  against  his 
original  creditor.  Taidor  v.  P/ulpSf  1  Har.  6c 
GiU,  492. 

126.  Where  there  was  judgment  of  condemna- 
tion in  attachment,  and  the  money  had  been  paid 
to  the  plaintiff's  attorney  by  the  garnishee,  and  the 
attachment  wy  dissolved  and  the  condemnation 
struck  out,  the  defendant  to  the  original  action 
giving  bail;  the  defendant,  in  an  action  b/ought 
against  the  garnishee,  for  the  use  of  a  third  person 
to  whom  he  had  given  an  order  for  the  money  in 
the  hands  of  the  garnishee  before  the  attachment, 
cannot  recover.  GuUrtu  v.  LangUm,  3  Har.  &, 
M'Hen.  178. 


IV.   Attachments  against  absconding  and  absent 
Debtors  in  J^ew  Jersey. 

127.  A  corporation  created  by  a  law  of  this 
state,  and  having  its  place  of  business  here,  may 
sue  a  foreign  attachment  against  its  absent  or 
non-resident  debtor ;  and  an  affidavit  by  the  attor- 
ney of  the  corporation  will  authorize  the  issuing 
of  the  writ.  X^enton  Banking  Company  ▼.  Haver- 
stick,  6  Halst.  171. 

128.  An  attachment  will  be  quashed  if  it  appear 
that  the  defendant,  at  the  time,  was  a  resident  of 
the  stote.  City  Bank  v.  Merrit,  1  Green,  131  — 
or  that  the  de&ndant  did  not  leave  home  with  an 
intention  to  abscond,  or  that  he  was  in  the  state 
when  the  affidavit  was  made,  and  that  the  plaintiff 
had  no  reasonable  around  to  believe  the  contrary. 
Branson  v.  Shinn,  1  Green,  250. 

129.  The  affidavit  required  by  statute  is  not  so 
conclusive  on  the  court  as  to  exclude  inquizy  into 

hejrrounds  of  the  belief  of  the  plaintiff,  ib, 

1^.  It  is  not  sufficient  to  swear  that  "the 
debtor  absconds  from  his  creditors,  and  is  not  at 
thia  time  within  the  state,  nor  within  reach  of  the 
process  of  the  state."  It  must  be  sworn  that  the 
debtor  is  not  resident  in  the  state  at  the  time  of  is- 
suing the  attachment.  CroxaU  v.  HiUckings.  7 
Halst.  84. 

131.  A  foreign  attachment  can  issue  only  for  a 
cause  of  action  founded  on  contract,  and  of  such 
a  nature  as  to  enable  the  plaintiff,  as  of  course,  to 
require  special  bail.  Jeffery  v.  Wooley,  5  Haist. 
123.    See  Coxe,  199. 

132.  In  some  causes  of  action,  founded  on  cove- 
nant, an  attachment  will  lie,  and  in  others  not ; 
because  in  some  tlie  defendant  may,  and  in  others 
he  may  not  be  held  to  bail  as  of  course,  ib. 

133.  When  an  attachment  founded  on  covenant, 
issues  out  of  the  oourt  of  common  pleas,  and  is 
afterwards  removed  by  certiorari  into  the  supreme 
court,  the  jurisdiction  of  the  common  pleaa  must 


be  shown,  and  will  not  be  presumed :  «nd  tiaten 
the  affidavit  shows  that  the  cause  or  action 


such  as  to  enable  the  plaintiff  to  require  special 
bail  without  a  judge's  order,  the  proceedings  in 
attachment  will  be  quashed,  tb. 

134.  A  mere  personal  legacy  is  not  attachable ; 
but,  if  charged  on  real  estate,  it  may  be  attached 
in  the  devisee's  hands  for  the  debt  of  the  legatee. 
Woodionrd  v.  Woodward,  4  Halst.  115. 

135.  In  proceedings  under  the  attachment  law 
against  garnishees,  if  no  writ  of  inquyy  issue  to 
ascertain  the  sum  due  to  the  plaintiff;*^'^^  ^  /^ 
facias  subsequently  issue  against  goods  and  lands 
of  garnishee,  on  a  judgment  obtained  against  his 
administrator;  \he  fieri  facias  will  be  set  aside  for 
irregularity.     Canan  v.  Carryell,  Coxe,  3. 

136.  An  attachment  is  dissolved  by  the  entering 
of  bail  to  the  action.  Dickerson  v.  Simms,  Coxe, 
199. 

137.  But  the  lien  on  the  real  estate  attached  is 
continued  by  the  act  of  30th  May,  1820.  Jiium. 
5  Halst.  60. 

138.  A  writ  of  foreign  attachment  cannot  issue 
for  the  creditor  of  a  deceased  debtor  against  the  heir 
of  such  debtor.     Peacock  v.  Wildes,  3  Halst.  179. 

139.  If  a  second  writ  of  attachment  is  sued  out 
between  the  same  parties  in  the  same  county, 
during  the  pendency  of  a*  former  attachment,  the 
second  writ  of  attachment  will  be  quashed.  Har- 
ris  V.  Linnard,  4  Halst.  58. 

140.  The  property  of  the  defendant  is  bound 
from  the  time  of  the  service  of  the  attachment 
Lummis  v.  Boon,  2  Pen.  734. 

141.  An  attachment  made  afler  a  judgment  en- 
tered against  the  defendant  does  not  affect  the 
lien  created  by  the  judgment,  but  must  be  post- 
poned to  it.     Reeves  v.  Johnson,  7  Halst.  29. 

142.  The  plaintiff  in  attachment  does  not  acquire 
a  property  m  the  goods  attached,  and  therefore 
cannot  maintain  an  action  for  them ;  the  goods  are 
in  the  custody  of  the  law.  Austin  v.  Wade,  2  Pen. 
997. 

143.  Though  the  clerk  ne|;lect  to  advertise  until 
the  second  term  after  the  writ  of  attachment  issues, 
if  the  other  proceedings  are  regular,  the  writ  will 
not  be  quashed.     Cory  v.  Lewis,  2  South.  846. 

144.  The  court  of  common  pleas  may  refuse  to 
enter  judgment  in  attachment,  on  the  report  of 
auditors,  and  may  refer  the  matter  back  to  them, 
if  they  think  that  the  auditors  have  made  a  mis- 
take in  law.     Berry  v.  Collet,  1  Halst.  179. 

145.  The  supreme  court  will  not  grant  a  man- 
damus to  compel  the  common  pleas  to  enter  judg- 
ment on  a  report  of  auditors,  while  a  rule  is  pend- 
ing in  that  court  to  show  cause  why  the  report 
should  not  be  set  aside,  ib. 

14G.  Creditors,  not  exhibiting  their  accounts  to 
the  auditors  in  attachment  until  afler  judgment, 
can  derive  no  benefit  from  the  attachment;  but 
may  take  out  a  new  attachment  against  the  sur- 
plus of  defendant's  property,  if  any.  Mount  v. 
Ely,  2  Halst.  83. 

147.  A  scire  facias  against  a  garnishee  in  attach- 
ment is  defective,  if  it  does  not  state  with  precision 
and  certainty  the  nature  of  the  property  attached. 
The  words,  rights  and  credits,  do  not  sufficiently 
specify  the  nature  of  the  property,  and  an  inven- 
tory returned  with  a  writ  of  attachment  would  be 
directive,  if  it  did  not  state  with  more  certainty 
and  precision,  what  was  the  nature  of  the  properly 
attached.    J^eal  v.  Cook,  5  Halst.  337. 

148.  In  a  foreign  attachment,  where  the  de- 
fendant appears  and  puts  in  special  bail,  it  is 
proper,  since  the  act  of  30tb  Mav,  1820,  that  the 
rule  dissolving  the  attachment  should  contain  a 
clause  saving  all  liens  created  by  the  statute. 
Anon.  5  Halst.  60. 

149.  The  omission  to  record  a  deed  within  fif- 
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teen  d«js  after  U  ii  executed  does  not  render  it 
invalid  against  an  attaching  creditor,  having  no- 
tice thereof  before  the  judgment  in  attachment  is 
obtained.     Ganoood  v.  Ganooodj  4  Halst.  193. 

150.  When  an  attachment  is  removed  by  cerHo- 
rari  into  the  supreme  court,  and  judgment  of  pleas 
reversed,  the  action  is  continued,  and  subsequent 

Sroceedings  had  in  this  court.     Cory  v.  Lewis. 
South.  b4C. 

151.  The  court,  out  of  which  an  attachment 
issues,  has  the  power  to  allow  time  to  the  auditors 
to  make  their  report,  bejond  the  Uiird  term  from 
the  issuing  of  the  attachment.  Woadioard  v. 
Woodtoardy  5  Halst.  1. 

452.  Though  the  language  of  the  rule  referring 
liack  the  report  of  auditors  is.  "  that  the  report  of 
the  auditors  be  referred  back  to  them,  and  that 
they  have  time,  until  the  first  day  of  the  next 
term,  to  make  their  report,"  yet  the  limitation  of 
time  contained  in  the  rule  is  not  of  tlK  essence  of 
their  authority,  nor  does  its  lapse  deprive  them 
of  their  character  as  auditors,  or  extmguish  the 
power  of  the  court  over  them  and  their  report,  ib. 

153.  The  dies  dolus  contained  in  the  rule  is,  in 
legal  contemplation,  nothing  more  than  a  con- 
tinuance and  the  acceptance  of  the  report  after  the 
time  mentioned  in  the  rule  has  expired ;  and  the 
rendition  of  judgment  upon  it  will  oe  a  sufficient 
warrant  to  the  clerk  to  enter  such  continuance  as 
the  regularity  of  the  record  may  require,    ib. 

154.  Propertv  in  sheriff's  hands,  attached  as 
A*8,  may  be  subsequently  attached  by  him  as  B*s, 
the  actual  owner's,  in  a  suit  against  B  by  the 
same^plaintiff.    livingsUm,  v.  Smith,  5  Pet.  90. 

155.  If  a  writ  of  attachment,  duly  issued,  is 
levied  on  the  propertv  of  the  defendant,  and  the 
plaintiff  afterwards  takes  the  defendant's  note  for 
the  debt,  payable  at  a  future  day,  but  notice  there- 
of is  not  ffiven  to  the  sheriff,  nor  the  suit  discon- 
tinued ;  the  sheriff  is  not  answerable  for  levying 
the  attachment,  nor  for  refusing  to  redeliver  the 
property,    ib. 

156.  A  creditor  of  a  firm  cannot  sue  out  an  at- 
tachment against  one  of  the  oartners  who  has 
absconded,  for  a  partnership  uebt,  if  the  other 
partners  reside  in  ihe  state  :  But  if  all  tiie  part- 
ners have  absconded,  an  attachment  will  lie 
against  all.     Curtis  v.  HolUngsheadf  2  Green,  402. 

157.  The  plaintiff  in  attachment  cannot  have 
judgment  on  9,  scire  facias  against  a  garnishee,  un- 
less it  appears  on  the  sdre  Jaeias  in  whose  hands 
the  property  was  attached,  and  of  what  it  consist- 
ed. Welsh  V.  Blaekweil,  2  Green,  344. 

158.  A  certiorari  may  be  brought  to  the  supreme 
court  to  remove  proceedinars  in  attachment,  before 
the  defendant  has  entered  an  appearance.  But 
the  writ  must  be  for  correction  of^  some  error  be- 
low, and  cannot  be  used  merely  to  remove  the 
suit  for  proceedings  in  the  supreme  court,  ^yres 
V.  Bartletf  2  Green,  330. 


V.  AUachnunts  against   absconding   and   absent 
Debtors  in  South  Cartdma. 

DOMESTIC 

159.  A  magistrate  has  no  authority,  under  the 
act  of  1788,  to  issue  an  attachment  against  the 
goods  of  one  actually  out  of  the  state,  but  only 
against  the  goods  of  Uioae  who  conceal  them- 
selves, or  are  in  the  act  of  moving.  Blakely  v. 
Bradford^  1  Bay,  361.  M'Kenxie  v.  Buchan,  1  N. 
&  M.  205. 

160.  And  he  can  issue  an  attachment  only  on 
contracts  between  debtor  and  creditor.  White  v. 
Mdoyj  1  Const  Rep.  467.  His  jurisdiction  ex- 
tends to  twenty  dollars.  Roberts  v.  Brovon,  1 
M'Cord,  498. 

161.  And  an  affidavit,  in  a  domestic  attach- 


ment,  "  that  the  defendant  is  about  to  remove  from 
and  without  the  limits,  or  so  absconds  -and  con- 
ceals himself,"  &c.  is  insufficient.  Hagood  v. 
Hunter,  1  M'Cord,  511. 

162.  The  oath  taken  before  granting  the  attach- 
ment should  be  recited  in  the  writ.  ib. 

163.  It  is  not  necessary  that  the  affidavit,  taken 
bjr  the  magistrate,  should  be  in  writing.  M'Ken- 
zie  V.  Buchan,  1  N.  &  M.  206. 

164.  The  attachment  should  be  returned  into 
the  prothonotary  office,  and  proceeded  in  accord- 
ing to  the  old  act  of  1744.      FaJbre  v.  Bower^ 

2  Bay,  124.  ' 

165.  Where  attachments  issue  under  the  4th 
and  6th  clauses  of  the  act  of  1785,  the  court  will 
not  quash  them,  on  affidavits  showing  that,  at  the 
time  they  were  issued  and  levied,  the  defendants 
were  within  reach  of  the  ordinary  process  of  law 
and  mifirhl  have  been  arrested  ;  their  illegality  must 
be  regularly  pleaded.  Ha»wv.7Vflpp,2  N.  &M.  130. 

166.  Where  an  attachment  bond  taken,  accord- 
ing to  the  act  of  1785,  bears  equal  date  with  the 
attachment,  it  will  be  presumed  that  the  law  is 
been  complied  with,  and  t]^at  the  bond  was  taken 
before  granting  the  attachment,  unless  the  contra- 
ry ^ear.     M^Kenxie  v.  Buchan,  1  N.  &  M.  205. 

167.  Books  of  accounts  are  not  liable  to  domes- 
tic attachment,  so  as  to  create  a  lien  on  the  debts 
due  to  the  absconding  debtor.     Ohors  v.   Uill, 

3  M'Cord,  338.  ' 

168.  Nor  can  such  attachment,  it  seems,  be 
levied  on  land.  Boyce  v.  Owens,  2  M'Cord,  208. 
Nor  be  set  aside  on  motion  merely.  1  M'Cord. 
332,  note.  ' 

169.  Under  the  act  of  1785,  the  sheriff  may  take 
possession,  on  service  of  such  attachment,  of  the 
defendant's  goods  in  a  third  person's  hands.  Wal- 
ton V.  Deignaw,  2  N.  &  M.  248. 

170.  The  garnishee  cannot  take  advantage  of 
errors  in  proceedings  against  the  absent  debtor: 
The  defendant  only  can  object  that  an  attachment 
is  taken  out  without  bond  given  by  the  plaintiff. 
Camberford  v.  HaU,  3  M'Cord,  345.  Foster  v. 
Jones,  1  M'Cord,  116. 

17K  Writ  of  attachment  issued  in  the  name  of 
B.  The  court  ordered  that  «  B.  and  M.,  plaintiffs 
in  attachment,"  have  leave  to  file  their  declara^ 
tion.  A  declaration  filed  in  their  names  was  set 
aside.    Brennan  v.  M'Lamore,  Harper,  74. 

FORE 10 R. 

172.  Attachments  may  issue  out  of  the  admi- 
ralty courts  of  the  United  States  against  the 
effects  of  an  absent  debtor,  so  as  to  make  him  a 
party  to  the  suit.    Bouussony.  Miller,  Bee,  i&6. 

173.  A  defendant,  wno  has  been  made  a  pttfty 
in  the  court  of  common  pleas,  by  a  fofeign  attach- 
ment against  his  goods,  and  who  resides  m  another 
state,  can,  under  the  act  of  Congress  of  1789, 
transfer  the  proceedings  to  the  circuit  court  of  the 
United  States  for  the  district  where  such  attach- 
ment issued.    Martin  v.  Thompson,  3  M'Cord,  167. 

174. .  But,  by  the  same  act,  the  lien  upon  the 
property  attached  is  maintained,  to  answer  the 
final  judgment,  in  the  same  manner  as  if  the  case 
had  never  been  removed,    ib. 

175.  It  is  the  process  of  attachment  which  gives 
the  party  the  lien  on  the  absent  debtor's  goods, 
and  not  the  judgment  rendered  on  it.  Stcmten  v. 
Thayer,  2  BaV,  272. 

176.  The  nrst  writ  of  attachment  lodged  in  a 
sheriffs  office  has  the  first  lien  on  the  goods  o£ 
an  absent  debtor,  though  a  second  writ  of  attach- 
ment is  first  served  on  the  garnishee.  Callahan 
V.  HalloweU,  2  Bay,  8. 

177.  An  attachment  creates,  a  lien  which  noth- 
ing subsequent  can  destroy,  but  the  dissolution  of 
the  attachment  on  the  conditions  mentioned  in  the 
act.     Goore  v.  M' Daniel]  1  M'Cord,  480. 
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178.  Where  a  magistrato  iflfued  an  attachment, 
and  a  few  days  afterwards  the  defendant  came  in 
and  confeaaed  jodgment,  the  court  held  that  the 
lien  of  the  attachment  could  not  be  postponed 
ta  sobaequent  judgments,  because  no  bond  was  to 
be  found  in  the  clerk's  office,  as  it  will  be  pre- 
sumed the  magistrate  did  his  dutj,  and  that  the 
bond  waff  lost,  unless  the  contrary  be  shown 
by  more  positive  evidence.  KinctUd  v.  JVeoZ, 
3M*Cord,201. 

179.  Where  the  defendant  comes  in  and  enters 
into  special  bail  to  the  action,  as  ia  required  by  the 
act,  the  lien  of  the  attachment  is  dissolved ;  and  it 
becomes  as  any  other  case,  where  bail  has  been 
^riven.  Fife  v.  Clarke,  3  M'Cord,  347.  The  giv- 
ing bail  under  the  act  changes  the  proceeding  in 
rem  into  a  proceeding  in  personam,    ih. 

180.  An  attachment  laid  in  S.  Carolina  on  the 
effects  Uiere  of  a  person  declared  bankrupt  in 
England,  is  entitled  to  a  preference  over  the  claim 
of  me  English  assignees,  although  the  commission 
and  assignment  were  prior  in  time  to  the  attach- 
ment. Topkam  v.  Chapman^  1  Rep.  Con.  Ct.  !i^. 
Robinson  v.  CrowdtTf  4  M'Cord,  519. 

181.  A  third  person,  though  a  judgment  cred- 
itor, cannot  set  aside  the  lien  of  an  atUichment  on 
account  of  irregularities  in  issuing  and  suing  the 
attachment,  the  same  having  been  waved  by  the 
defendant  in  attachment.  Kineaid  v.  J^eal,  3 
M  Cord,201.  S.  P.  M" Bride  v.  Floyd,2Bu\ey,  209. 

182.  Attachment  will  not  lie  against  an  absent 
executor  or  administrator.  Weyman  v.  Murdoch, 
Harper,  125. 

lo3.  Process  by  attachment  doen  not  lie  in  an 
action  for  slander.  Sargeant  v.  Helmboldf  Harper, 
219. 

184.  The  maker  of  a  negotiable  note  cannot  be 
made  garnishee  of  the  holc^r.  M* Bride  v.  Floyd, 
2  Bailey,  209.     Gaffney  v.  Bradford,  ib.  441. 

185.  Where  an  act  of  assembly  required  a  gar- 
nishee in  an  attachment  to  make  oath  to  a  return, 
it  was  held  that  a  corporation  garnishee  might 
make  the  return  under  the  signature  of  the  head 
of  the  corporation  and  the  official  seal.  Callahan 
y.  HaUoweU,  2  Bay,  10. 

18o.  The  court  will  not  set  aside  a  judgment 
obtained  against  a  garnishee,  who  faila  to  make  a 
return,  ader  a  copy  of  the  writ  and  a  notice  to 
make  a  return  have  been  served  upon  him.  Dvr 
rant  v.  Staggers,  2  N.  &  M.  488. 

187.  The  court  will  not  quash  a  foreign  attach- 
ment on  the  ground  that  the  bond  is  conditioned 
to  paj  all  costs,  in  case  the  plaintiff  "  should  be 
cast  in  the  suit,  or  discontinue,*'  &c.  when  the  act 
provides  that  the  bond  should  be  conditioned  **  to 
DC  answerable  for  all  damages  that  may  be  recov- 
ered against  the  plaintiffs.'*  Leaeh  v.  JTiomas, 
2  N.  A  M.  110. 

188.  Givinff  a  blank  paper  with  the  plaintiff's 
name  8igne4  uierpto,  is  not  such  a  bond  as  the  at- 
tachment acts  require ;  and  an  attachment  obtained 
therein  will  be  quashed  on  motion.  Boyd  v.  Boyd, 
2  N.AM.  126. 

189.  It  must  be  a  bond  duly  executed,  in  double 
the  amount  for  which  the  attachment  issues,     ib. 

190.  After  pleading  to  the  merits,  it  is  too  late 
to  set  aside  proceedings  in  attachment,  because  the 
bond  does  not  conform  to  the  statute.  Grey  v. 
Yovng,  Harper,  38.  S.  P.  Callender  v.  Dwuan, 
2  BaiTey,  454. 

191.  The  court  ma^,  in  its  discretion,  receive 
the  retara  of  a  garnishee  at  the  second  court. 
Creagh  v.  Delane,!  N.  & M.  189. 

192.  A  garnishee  may  not  make  his  return  after 
the  term  to  which  the  writ  was  returnable,  with- 
out first  showing  good  cause  for  delay.  Green  v. 
M'Jkmnea,  1  Bailey,  304. 

193.  One  who  is  entitled  to  goods  attached  in  a 


third  person's  hands  as  the  ^wptttj  of  aa  afasedi 
debtor,  is  not  bound,  after  the  plaintiff  in  attack* 
ment  has  abandoned  the  suit,  to  come  in  and  con- 
test his  title  with  the  garnishee ;  nor  is  his  title 
affiscted  by  any  order  or  judgment  obtained  by  the 
garnishee  in  such  suit.  West  v.  Tapper,  1  Bai- 
ky,  193. 

194.  Where  a  garnishee  omits  in  his  return  to 
state  what  foods,  d&c.  may  be  "  in  his  power,"  as 
weil  as  in  his  possession,  &C.  the  attaching  cred 
iter  should  make  his  exceptions  to  such  return 
by  suggestions,  and  not  file  a  declaration  against 
the  garnishee  as  if  no  return  had  been  wade. 
TavUy.  Barre,  2  MCord,  201. 

195.  Judgment  bv  (default  may  be  taken  against 
a  garnishee  in  attachment,  for  want  of  an  appear- 
ance, as  in  other  cases.  Graey  ▼.  Coates,  2  M'- 
Cord, 224. 

196.  But  the  garnishee  is  not  liable  for  the 
costs  recovered  against  the  absent  debtor,  except 
where  he  has  funds  in  his  hands  sufficient  for  the 
purpose,    ib. 

197.  A  sheriff  has  no  riffht,  under  the  attach- 
ment law,  to  take  a  vessel  and  cargo  out  of  the  pos- 
session of  a  consignee,  but  should  serve  copies  of 
the  writ  on  the  consignee  who  has  a  lien  in  the  first 
place  for  his  demands  as  a  creditor  in  possession. 
SchepUr  v.  Garristan,  2  Bay,  224. 

198.  (^futre.  If  when  an  attachment  m  levied 
on  the  property  of  one  copartner  or  joint  owncr^ 
the  whole  of  the  property  may  be  taken  into  pos- 
session and  sold,  and  the  whole  delivered  to  the 
purchaser.     Chatzel  v.  BoUon,  3  M'Cord,  33. 

199.  But  when  the  funds  are  reduced  to  money, 
the  court  will  only  order  so  much  to  be  paid  over 
as  belongs  to  the  partner  sued,  and  may,  in  their 
discretion,  order  security  to  be  given  for  that  moi- 
ety, until  settlement  between  the  partners,  ib. 

200.  A  garnishee  in  attachment  is  entitled  to 
the  same  defence  against  the  plaintiff,  which  he 
would  have  against  the  absent  debtor,  if  he  ware 
present  and  suing  to  recover  the  supposed  debt 
Mathis  V.  Clark,  2  Rep.  Con.  Ct.  456. 

201.  On  the  trial  or  an  issue  between  the  gaf^ 
nishee  and  attaching  creditors  of  an  absent  debtor, 
whether  certain  goods  attached  were  the  goods  of 
the  absent  debtor,  or  of  the  garnishee,  the  wife  of 
the  absent  debtor  is  not  a  competent  witness.  For- 
retier  v.  Guerrineau,  1  M'Cord,  304. 

202.  On  the  trial  of  a  suggestion  falsifying  s 
garnishee's  return,  the  jury  are  confined  to  decide 
on  the  truth  of  the  return,  on  the  allegations  in 
the  suggestion  :  The  plaintiff  cannot  recover  his 
debt  of  the  garnishee;  but,  on  a  verdict  in  his 
favor,  he  is  entitled  to  costs,  and  may  have  the 
property  of  the  absent  debtor.  Westmoreland  y. 
Tippens,  1  Bailey,  514. 

203.  On  the  trial  of  a  feigned  issue  wherein  the 
garnishee  in  an  attachment  was  plaintiff,  and  the 
attaching  creditors  were  defendants,  kdd,  that  an 
order  could  not  be  granted  to  strike  from  the  record 
the  name  of  one  of  the  defendants,  in  order  to 
make  him  a  witness  for  the  others,  although  he 
assigned  over  the  judgment  which  he  had  recov- 
ered against  the  absent  debtor  to  a  third  person, 
who  gave  him  a  release,    ib, 

204.  No  proceedings  are  necessary  to  be  had 
,  against  a  garnishee  wno  makes  no  return  to  the 

attachment,  until  judgment  is  had  against  the 
absent  debtor ;  and  then  upon  motion,  even  with- 
out notice,  judgment  may  be  entered  up  against 
the  garnishee.  Richardson  v.  Whitfield,  1  M'Cord, 
403. 

205.  If  the  declaration  in  attachment  be  filed 
afler  the  expiration  of  the  two  months,  but  before 
the  end  of  the  year  and  day,  it  will  preserve  the 
\\ei\  of  the  first  attaching  creditor,  unless  the  sec- 
ond attaching  creditor  should  rule  the  first  one  to 
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declare,  and  in  defiinlt  non  pros.  him.  Stephen  y. 
TTUyer,  2  Baj,  272.    2  Bailey,  213. 

2u6.  In  an  action  on  a  bond  given  by  an  attach- 
ing creditor  to  a  garnishee  to  indemnify  him 
against  any  claim  of  the  absent  debtor,  lor  de- 
Ityering  op  property  to  him,  a  replication  to  a  plea 
of  performance,  assigning  for  breach,  that  another 
attaching  creditor  had  recovered  affainst  him  a 
certain  snm  due  by  the  absent  deotor,  is  a  de- 
parture.    Lorick  T.  Richardson,  1  M'Cbrd,  185. 

207.  The  affidavit  of  debt  in  an  attachment 
need  not  be  made  at  the  jprecise  time  of  filing  the 
declaration.     Crtagh  v.  DdarUy  ]  N.  &  M.  1§9. 

206.  The  objection  that  the  plaintiff  has  not 
made  oath  to  his  debt  must  be  made  before  plead- 
ing to  the  merits,  or  it  is  waved.  Stoney  v. 
^JVWZi,  Harper,  172. 

209.  And  the  oath  of  the  plaintiff,  it  seems,-  need 
not  be  recorded,  nor  filed  with  the  proceedings. 
Foster  v.  Jones,  1  M'Cord,  116. 

210.  An  affidavit,  on  filing  a  declaration  in  at- 
tachment, that  the  defendant  was  indebted  to  the 
plaintiff  on  a  note,  (stating  it,)  that  no  part  of  the 
same  was  paid,  and  that  the  plaintiff  was  indebted 
to  the  defendant  some  smaU  amount^  but  he  did 
not  know  how  much,  eontraeted  since  the  note  was 

S'veR,    is    sufficient.       Turner    v.    M'Daniel.    1 
"Cord,  552. 

2UI.  The  act,  making  a  copy  of  a  writ,  left  at 
the  residence  of  the  defendant,  equivalent  to  per- 
sonal service,  does  not  include  writs  of  attach- 
ment.   Riehardson  v.  fVhitfieldy  I  M'Cord,403. 

212.  The  court  will  quash  the  writ,  on  motion, 
at  the  fint  term  afler  the  return,  if  the  defendant 
was  in  the  state  at  the  time  the  attachment  issued. 
Depum  V.  Wheeler,  2  N.  &  M.  323. 

213.  But  will  not  set  aside  an  attachment,  on 
motion,  in  a  doubtful  case.  Shrewshury  v.  Pear' 
»m,  1  M'Cord,331. 

214.  Where  a  judgment  creditor  assigned  his 
judgment,  bona  fide,  to  a  bank  in  another  state, 
and  a  writ  of  attachment  was  sued  against  him, 
and  the  writ  served  on  judgment  debtor,  as  gar- 
nishee, and  the  bank  filea  a  suggestion,  (stating  its 
clum,)to  which  the  plaintiff  in  attachment  demur- 
red, on  the  ground  that  a  foreign  corporation  could 
not  sue  in  south  Carolina;  it  was  held  that  the 
suggestion  substantially  alleged,  and  the  demurrer 
admitted,  the  corporate  existence  of  the  bank,  and 
the  legal  assignment  of  the  judgment,  and  there- 
fore that  the  judgment  was  not  subject  to  the 
attachment.    Brown  v.  Minis,  1  M'Cord,  80. 

215.  Partnership  property  may  be  attached  for 
the  individual  debtof  qne  of  the  partners  after  the 
dissolotion  of  the  partnership,  and  ailer  a  receiver 
has  heen  appointea  by  a  decree  oT  a  court  of  equity 
in  a  sister  state  to  get  in  and  dispose  of  the  assets. 
SchataU  V.  BoUon,  2  M'Cord,  478. 

216.  If  the  only  resident  member  of  a  firm  gives 
notice  that  he  is  about  to  leave  the  state,  and  is 
ready  to  answer  any  suit  that  may  be  brought 
against  him,  the  property  of  the  firm  cannot  be 
attached,  after  his  cleparture,  for  a  partnership 
debt  due  before  the  notice.  Robinson  v.  Crowder, 
1  BaUey,  185. 

217.  The  defendant  cannot  appear  by  attornev, 
and  defend  the  action,  without  first  putting  m 
special  bail.  Jleoek  v.  Linn,  Harper,  368.  F^e  v. 
Clarke,  3  M'Cord,  352.  And  this  rule  extends  to 
the  defendant's  wife,  who  attempts  to  appear  and 
defend.     Vann  v.  Frederick,  2  Bailey,  303. 

See  Abatzhert,  100,  123,  427. 

VI.    Machments  against  absent  and  absconding 
Debtors  tn  Xortk  Carolina. 

218.  An  original  attachment  is  only  used  to 
compel  an  appearance,  and  where  sureties  are 


given,  they  are  to  all  purposes  like  bail,  and  may 
surrender.     Hightour  y.  Murray,  I  Hayw.  21. 

219.  To  entiUe  the  plaintiff  to  the  benefit  of  the 
acts,  he  must  perform  all  the  conditions  prescribe 
ed ;  be  must  not  only  give  bond  and  make  affida- 
vit, but  must  see  that  they  are  returned.  State 
Bank  V.  Hinton,  1  Dev.  397. 

220.  The  want  of  a  bond  and  affidavit  required 
bv  the  act,  in  case  of  attachments,  is  not  error. 
PoweJl  V.  Hampton,  C.  &  N.  86. 

221.  A  party  may  interplead  to  an  attachment 
at  any  time  before  final  judgment.  Dodson  v. 
Bush,  1  Car.  Law  Repoc.  236.  And  to  enable  him 
to  do  so,  it  is  regular  to  set  aside  a  default  which 
has  been  entered  up  for  two  terms,  ib. 

222.  A  creditor  who  is  a  citizen  of  this  state, 
may  attach  property  of  his  debtor  found  here, 
though  such  debtor  is  a  citizen  of  another  state, 
and,  Dy  an  insolvent  law  of  that  state,  his  property 
has  been  assigned  for  the  benefit  of  all  his  credit- 
ors.   Bizzell  V.  Bedient,  2  Car.  Law  Repos.  254. 

223.  Althouffh  a  defendant  is  not  about  to  ab- 
scond, yet,  if  the  plaintiff  has  made  oath  that  he 
is,  the  proceedings  in  the  attachment  will  proceed. 
O'Jfetd  V.  Owens,  1  Hayw.  365. 

224.  The  plaintiff  need  not  swear  positively  to 
the  amount  of  his  debt  or  damage ;  it  is  sufficient 
if  he  swear  to  the  best  of  his  knowledge  and  be- 
lief.    PoweU  V.  Hampton,  C.  &  N.  86.  299. 

225.  On  an  attachment,  the  sheriff  must  take 
the  property  into  his  actual  possession.  Anon. 
2  Havw.  73. 

226.  A  garnishee  is  entitled  to  make  every  de- 
fence against  the  plaintiff  in  the  attachment  that 
he  could  make  against  his  creditor  were  he  the 
plaintiff.     Russet  v.  Hinton,  1  Murph.  468. 

227.  A  garnishee  is  not  bound  to  answer  wheth- 
er he  has  paid  a  bond  of  20  years  standing.  Gee 
V.  Harwick,  2  Hayw.  358. 

228.  The  garnishee  may  be  examined,  afler 
judgment,  as  to  matters  left  unfinished  on  his  first 
examination.    Mallet  v.  London,  2  Hayw.  158. 

229.  If  the  debt  be  due  by  bonds,  and  they  are 
specified,  none  others  shall  be  given  in  evidence ; 
but,  if  not  specified,  the  declaration  may  be  of 
bonds,  within  the  amount  laid  in  the  attachment. 
Hawks  V.  Fabre,  2  Hayw.  159. 

230.  The  attachment  law  makes  notes  not  vet 
due,  whedier  given  for  monej  or  specific  articles, 
subject  to  that  process ;  and  it  is  no  objection  that 
the  notes  are  given  for  the  purchase  of  property, 
in  which  the  debtor  had  only  an  equitable  interest. 
Peace  v.  Jones,  2  Murph.  266. 

231.  Moneys  in  the  hands  of  the  sheriff  or  of 
the  clerk  of  a  court  cannot  be  attached.  Mston 
V.  Clay,  2  Hayw.  171. 

232.  Money  paid  into  the  office  on  an  execution 
cannot  be  attached  in  the  hands  of  the  clerk,  at 
the  instance  of  a  creditor  of  the  plaintiff  in  the 
execution.     Overton  v.  Hill,  1  Murph.  47. 

233.  An  administrator  cannot  be  compelled  as  a 
garnishee  to  appear  and  answer.  fVeUh  v.  GurUy, 
2  Havw.  334. 

234.  A  garnishee  may  be  compelled  to  answer^ 
though  no  summons  has  been  served  upon  him. 
Salmon  v.  Smoot,  Martin,  72. 

235.  Debt  will  not  lie  on  a  replevin  bond  given 
under  the  attachment  law;  scire  facias  is  the  prop- 
er remedy,     ^initmef^  v.  Parker,  2  Taylor,  147. 

VII.    Jittaehmenis  against  absconding  and  absent 
Debtors  in  Tennessee. 

236.  Attochment  is  a  process  to  compel  the  ap- 

r>arance  of  the  defendant.  TerriU  v.  Rogers, 
Hayw.  203.  Cheatham  v.  TroUer,  Peck,  l«i.— 
If  levied  on  property  by  actual  seizure,  or  on  sums 
of  money  in  the  hands  of  the  debtor  of  the  de- 
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feodant,  he  is  before  the  court ;  and  if  he  does  not 
appear,  replevy,  and  plead,  judgment  may  be 
taken  againsl  him.  Feck,  ]!)8. 

237.  The  court  may,  at  any  time  during  the 
.  term,  set  aside  a  iudgment  by  default  a^rainst  a 

defendant  in  attacnment,  on  liis  replevying  the 
property,  and  offering  to  plead.  Roberts  y.  Stew- 
art, 1  Yerg.  390. 

238.  Justices  of  the  peace  have  no  authority  to 
summon  a  garnishee.  Seaweil  v.  Murphy, Cooke  f  478. 
The  attachment  should  be  levied  on  property,  ib. 

239.  A  justice's  jurisdiction  is  special  and  lim- 
ited, and  ne  most  strictly  pursue  the  authority 
given  him :  attachments  must  issue  under  his  seal, 
and  it  must  appear  that  the  debt  was  sworn  to. 
Walker  v.  Wynne,  3  Terg.  62.  ^f  Cidloch  v.  Foster, 
4  Yerg.  162.  A  judgment  rendered  by  a  justice, 
where  the  debt  exceeds  (20,  is  void — he  having 
no  jurisdiction  in  such  case.  ib. 

240.  An  attachment  against  one  who  openly 
moves  from  a  county,  or  when  he  has  removed 
and  taken  his  residence  in  another  county,  is  not 
warranted  by  the  statute  of  1794.    Dunn  v.  Myers, 

3  Yerg.  414. 

241.  A  citizen  of  another  state,  who  removes 
therefrom  clandestinely!  and  conceals  himself  in 
Tennessee,  to  evade  process,  is  not  a  resident, 
within  the  attachment  law,  till  he*  has  a  fixed 
place  of  residence.    Shugart  v.  Orr,  5  Yerg.  192. 

242.  When  neither  party  is  a  citizen  of  the 
state,  the  courts  have  no  jurisdiction  of  an  original 
attachment.     Webb  v.  Lee,  6  Yerg.  473. 

243.  An  affidavit  that  the  defendant  has  removed 
.himself,  so  that  the  ordinary  process  of  law  can- 
not be  served  on  him,  without  stating  that  he 
has  absconded,  is  not  sufficient  to  authorize  an  at- 
tachment.   MCuUachy.  Foster,  4  Yerg.  162. 

244.  An  attachment  is  the  same  process  in  equi- 
ty as  at  law,  and  will  not  lie  where  the  defendant 
can  be  arrested  on  ordinary  process.  TerriU  v. 
Rogers,  3  Hay  w.  203. 

245.  To  authorize  an  original  attachment,  one 
of  the  parties  must  be  an  inhabitant  of  the  state. 
KincMd  v.  Frami*,  Cooke,  49. 

246.  It  seems  an  attachment  is  part  of  the  rec- 
ord, and  oyer  need  not  be  craved  of  it.  ib. 

247.  Money  levied  by  a  sheriff  on  execution 
cannot  be  attached  in  his  hands.  Faioley  v.  Gains, 
1  Overt.  208. 

248.  Judgment  cannot  be  given  against  a  gar- 
nishee who  is  indebted  by  a  bond  payable  in  prop- 
erty.   MMimt  y.  HaU,  2  Overt.  328. 

249?  A  judicial  attachment  cannot  issue  against 
a  defendant  in  another  county  from  the  county 
coqrt,    nor    can  an   alias,     Slatton  v.  Johnson, 

4  Havw.  197. 

250.  It  must  be  founded  on  a  return  of  non  est 
inventus  made  to  that  term  from  which  it  issues,  ib. 

251.  An  award  of  ^n  alias,  on  the  record,  is  not 
sufficient;  there  must  be  an  actual  one.  ib, 

252.  No  judgment  can  be  entered  against  a 
garnishee  until  judgment  against  the  defendant. 
Seaweil  v.  Murphy,  Cooke,  478. 

253.  There  must  be  a  levy  on  property,  or  a 
garnishee  summoned  having  funds  in  his  hands, 
and  a  return  thereof  in  court,  to  fix  the  cause 
there.    JfasktiUe  Bank  v.  Ragsdale,  Feck,  296. 

254.  Bank  stock  cannot  be  condemned  nor  sold 
on  execution,  nor  can  it  be  the  subject  of  garnish- 
ment, ib. 

255.  If  a  debtor  convey  property  to  a  creditor 
in  trust,  and  it  is  sold  for  the  purpose  of  the  trust, 
the  surplus  may  be  attached  in  the  trustee's  hands. 
Beam  v.  Crutcher,  '4  Yerg.  461. 

'  256.  A  debt  secured  by  a  negotiable  note,  on 
which  a  suit  has  been  brought  by  the  payee,  may 
be  attached  in  the  garnishee's  hands.  Huff  v. 
MUU,  7  Yerg.  42.  | 


257  A  debt  that  is  not  due  cannot  be  tttaeliad. 
Childress  v.  Dickins,  8  Yerg.  113. 

258.  The  bond,  in  this  process,  must  be  condi- 
tioned to  prosecute  the  suit  with  effect  or  pay  all 
costs  and  damages  that  may  be  recovered  in  any 
suit  that  may  be  brought  for  wrongfully  suing  oix 
the  attachment ;  but  no  condition  is  necessary  that 
the  obligor  shall  pay  such  damages  whether  the 
suit  is  prosecuted  with  effect  or  not.  Lucky  y, 
MiUer,  8  Yerg.  90. 

259.  A  garnishee's  answer  is  conclusive  as  to 
his  liability :  if  he  state  that  he  ^ave  the  defend* 
ant  a  negotiable  note  or  single  bill,  but  does  not 
know  who  holds  it,  or  whether  it  is  assigned 
or  not,  he  must  be  discharged.  Huff  v.  JkAM^ 
7  Yerg.  42. 

260.  An  order  of  sale  is  usually  issued  on  a 
judgment  upon  attachment ;  but  any  other  execu- 
tion may  issue  which  releases  the  property.  Sbo- 
well  V.  Williams,  2  Overt.  274. 

261.  An  attachment  is  a  lien  on  the  proper^ 
from  the  return.   Vinson  v.  Hnddlestan,  Cooke,  254. 

262.  If  A  has  a  lien  on  goods  for  carriage,  B, 
the  owner,  cannot  attach  them  in  equity,  on  sug- 
gestion that  A  is  insolvent,  and  has  not  complied 
with  his  contract,  and  praying  that  he  may  nave 
satisfaction  for  the  loss  to  be  set  off  against  the 
freight,  and  the  balance  paid  him.  TerrUl  r. 
Rogers,  3  Hay.  203. 

• 

VIII.   Attachments  against  absent  and  ahseandimg 
Debtors  in  Kentucky. 

263.  An  attachment  will  not  lie  on  a  complaint 
that  the  defendant  "  hath  absconded  ; "  the  allega- 
tion under  the  act  must  be  in  the  present  tense. 
Kennedy  v.  Dillon,  1  Marsh.  354.  Hopkins  y.  3vl- 
ties,  Hardin,  95,  note. 

264.  And  the  affidavit  must  aver  that  the  ordi- 
nary process  6{  law  cannot  be  served  on  the  debtor. 
Foage  v.  Poage,  3  Dana,  579. 

265.  So  a  suggestion  that  the  defendant  ktd 
'^either  lefl  the  county  and  commonwealth,  or 
so  absconded  himself  that  the  ordinary  process  of 
law  cannot  be  served  upon  him,"  is  insufficient  to 
support  an  attachment.  Davis  v.  Edtoards,  Har- 
din, 342.     Shipp  V.  Davis,  ib.  65. 

266.  But  the  fact  of  the  defendant  having-  ]been 
last  a  resident  of  the  county  need  not  be  set  forth 
in  the  attachment.  Flumpton  v.  Cook,  2  Aianh. 
450. 

267.  An  attachment  is  in  the  nature  of  process, 
and  need  not  make  profert  of  the  note  on  which 
it  is  founded  :  if  it  is  so  special  as  to  bar  another 
action  for  the  same  cailse,  it  is  good.  Monroe  v. 
Castleman,  3  Marsh.  406r 

268.  The  property  of  an  absconding  debtor  is 
subject  to  an  attachment,  although  it  is  in  the  pos- 
session of  another.  Hutdtisony.  Ross,  3  Marsh.  491 . 

269.  One  who  has  possession  of  the  goods  of 
the  defendant  in  an  attachment,  cannot  maintain 
an  action  against  the  officer  for  levying  the  attach- 
ment on  them  while  in  his  possession.  HutcAe- 
son  V.  Ross,  1  Litt.  217. 

270.  An  officer,  exec«iUng  an  attachment  issued 
by  a  justice  of  the  peace,  has  no  authority  to  em- 
pannel  a  juir  to  inquire  into  the  right  of  property 
attached.    Vickty  v.  Evans,  2  Litt.  131. 

271.  The  attac*hment  must  run  in  the  name  of 
the  commonwealth,  otherwise  the  proceedings 
will  be  reversed.  M Daniel  y.  Sappington.  Har- 
din, 94. 

272.  An  attachment  will  be  quashed,  if  issroed 
before  the  bond  is  given,  though  on  the  aame 
day.     Hueheson  v.  Ross,  2  Marsh.  349. 

273.  If  the  bond  be  fbr  less  than  double  the 
debt  demanded,  the  attachment  is  illegal.  Afarftn 
v.  Thompson,  3  Bibb,  252. 
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9M.  An  «tCaebmeat|  founded  on  a  capias  re- 
tomed  "  not  found,*  cannot  be  levied  on  land. 
Murray  y.  Hamiltonj  Hardin,  5.  Rees  y.  Bishop^ 
lb.  95,  note. 

275.  Upon  appearance  and  giving  bail  on  an 
attachment,  the  cauae  proceeds  as  in  other  civil 
acUoDs.    Harper  v.  Belly  2  Bibb,  221. 

276.  An  attachment  does  not  bar  the  absent 
debtor's  action,  nor  his  assignee's,  against  the  gar- 
nishee, if  it  be  not  issued  from  the  county  where 
the  debtor  resides  or  last  resided.  Robertson  v. 
Roberts,  1  Marsh.  247. 

277.  And  it  is  bad  if  issued  on  two  grounds, 
one  of  which  is  insufficient.  Barnard  v.  Setn^e, 
2  Marsh.  151. 

27d.  Or,  it*  it  does  not  appear,  on  its  face,  to  have 
been  issued  by  a  justice  of  the  peace,  and  what 
were  the  facts  that  authorized  it.  M'Lorty  y. 
Davis,  Pr.  Dec.  69. 

279.  That  the  defendant  is  ahout  to  abscond, 
will  not  justify  it    Lewis  v.  Butler,  Pr.  Dec.  69. 

dSO.  The  defendants  in  an  action  of  assumpsit, 
were  discharged,  upon  showing,  by  the  records  of 
a  sister  state,  that  tne debt  suedfor  had  been  recov- 
ered of  (iiem  by  a  foreign  attachment.  Scott  y. 
Coieman,  5  Litt.  349. 

261.  That  the  demands  were  paid  upon  judg- 
ments without  execution,  is  no  objection  to  the 
justice  of  the  claim,  unless  the  party  objecting 
shows  that  the  judgments  were  not  conclusive,  or 
that  they  could  not  oind  until  execution  was  com- 
pleted, ik. 

5^^.  If  a  debtor  abandons  the  country,  and 
leaves  effects  in  the  possession  of  others,  a  court 
of  equity  will  entertain  jurisdiction  of  the  case, 
and  afford  the  appropriate  relief.  Moore  v.  Simp' 
son,  5  Litt.  49. 

283.  An  interlocutory  order  and  assessment  of 
damages  may  be  made  at  the  term  to  which  an 
order  of  publication  is  returned,  ib. 

264.  An  order  of  publication  must  be  fbr  two 
esiendar  months,  and  not  eight  weeks.  Pyle  y. 
Cravens,  4  Litt.  20.    Lawhir  v.  Clay,  ib.  284. 

285.  In  proceeding  against  heirs  whose  names 
tie  unknown,  an  affidavit  of  the  fact  must  be  filed 
in  the  clerk's  office  :  it  is  not  enough  to  allege  it 
in  the  bill.  ib. 

286.  Where  the  garnishee  is  acquit  in  a  bill 
against  him  and  a  nonresident,  there  can  be  no  de- 
cpse  against  the  latter.  CampoeU  y.  ScoU,  5  Monr. 
S88. 

287.  Where  the  fund  attached,  the  security  of 
which  is  the  object  of  appealing  to  chancery, 
escapes,  the  court  will  dismiss  the  bill  wilhoat 
pr^udiee.    Paul  v.  Rogers,  5  Monr.  169. 

&8.  The  remedy  by  attachment  must  be  strictly 
pursued  ;  therefore,  unless  the  bond  is  in  double 
the  amount  of  debt  and  interest  when  the  attach- 
ment waft  sued  out,  such  interest  cannot  be  al- 
lowed on  the  trial.  M* Daniel  v.  Sappinffton,  Har- 
din, 94.  rr   i.      ^ 

289.  A  jury  is  necessaiy,  in  case  of  attachment, 
whenever  it  would  be  if  there  were  an  original 
writ.  ib. 

290.  An  attachment  cannot  issue  on  the  return 
of  a  capias,  unless  it  be  in  the  form  prescribed  by 
law.    irons  v.  Allen,  Hardin,  44. 

S91.  And  an  execution  cannot  issue  on  the 
judgment  until  the  effects  taken  on  the  attachment 
are  disposed  of.     Cri^g  y.  Savsn,  Hardin,  46. 

292.  An  attachment  must  state  the  nature  of 
the  demand  so  specially  that  a  recovery  thereon 
will  bar  a  subsequent  demand  for  the  same  cause. 
Hickman  y.  Gest,  Pr.  Dec.  352.  , 

293.  Erroneous  judgment  against  a  garnishee 
is  no  bar  to  a  suit  against  him  tor  the  same  cause 
of  action  by  one  not  a  party  to  the  first  suit :  he 
should  have  his  confessions  entered  at  large  on  the 


record ;  and,  if  there  be  error  in  the  judgment 
against  him,  he  may  appeal,  or  bring  error.  Stock' 
ton  V.  HaU,  Hardin,  162. 

294  An  attachment  can  be  sued  out  in  that 
county  only  in  which  the  defendant  is,  or  last  was. 
an  inhabitant.  Lanier  y.  Grant,  Hardin,  95,  note. 
M  *Meekin  v.  Johnson,  2  Dana,  459. 

295.  Justices  of  the  peace  have  exclusive  juris- 
diction in  all  attachments,  not  exceeding  filly  dol- 
lars, founded  on  any  specialty,  bill,  or  note  in  wri- 
ting, or  account.     Owens  v.  Starr,  2  Litt.  230. 

£i6.  A  constable  may  execnte  an  attachment 
for  more  than  five  pounds ;  but  he  must  deliver 
the  process  and  the  property  to  the  sheriff  of  hid 
county,  who  is  to  make  return  as  if  he  had  him- 
self levied  it.    M'Mttkin  y.  Johnson,  2  Dana,  459. 

See  Abatemevt,  128. 

IX.  Attachments  againH  absconding  and  ahstnt 
Debtors  in  Alabama,  Georgia,  JUinois,  Missouri, 
Indiana,  and  Ohio. 

297.  In  Alabama,  a  non-resident  may  sustain  an 
original  attachment  against  an  absconding  debtor. 

^  JVoodley  v.  Shirley,  Minor,  14. 

298.  But  he  cannot,  on  sixty  days*  notice,  be 
compelled  to  give  security  for  costs  of  a  suit  pend- 
ing m  the  supreme  court.  Harris  v.  Clap,  Mi- 
nor, 328. 

299.  In  attachment  against  a  non-resident,  there 
must  be  an  order  of  the  court  limiting  the  time  for 
the  defendant  to  appear,  put  in  bail,  and  plead  ;  and 
notice  for  publication  must  issue,  or  its  omission 
be  accounted  for.  ib. 

300.  An  affidavit  that  a  party  is  about  to  remove 
from  the  county,  so  that  ordinary  process  cannot 
be  served  on  him,  is  not  sufficient  to  authorize  an 
attachment  to  issue.  WalUs  v.  Murphy,  2  Stew. 
15. 

301.  And  the  affidavit  should  state  that  the  de- 
fendant actually  resides  <'  out  of  the  state,  so  that 
the  ordinary  process  of  law  cannot  be  served  on 
him  the  defendant."  Wilson  v.  Outlaw,  Minor, 
136. 

302.  The  replevy  bond  is  properly  made  pa^- 
ble  to  the  sheriff,  and  when  assigned  to  the  plain- 
tiff, he  may  sue  on  it.  Adkins  v.  Allen,  1  Stew. 
130. 

303.  On  attachment  returnable  to  circuit  or 
county  courts,  it  is  not  necessary  that  the  affidavit 
should  state  that  the  sum  sworn  to  is  due  afler 
deducting  all  discounts  or  offiiets  due  to  defend- 
ant, or  that  a  regular  statement  of  the  account 
was  produced  and  sworn  to ;  or  that  the  officer's 
return  should  show  that  the  attachment  was  lev- 
ied on  property  in  the  hands  of  the  ^mishee,  in 
the  presence  of  one  or  more  credible  persons. 
Harris  v.  Clap,  Minor,  328. 

304.  The  voluntary  affidavit  of  a  gamiafaee, 
taken  before  a  justice,  without  summons,  does  not 
warrant  judgment  against  the  defendant  in  attach- 
ment.   Lawrence  v.  Ware,  1  Stew.  33. 

305.  To  sustain  original  attachment  against  a 
non-resident,  it  is  not  necessary  that  it  should  be 
stated  by  affidavit  that  the  plaintiff  resides  in  the 
state.     Feters  v.  Bower,  Minor,  69. 

306.  It  is  not  necessary  that  the  attachment 
bond  should  contain  a  condition  for  payment  of 
costs,  ib.    See  also  Saltmarsk  v.  Evans,  1  Stew 
132. 

307.  Attachment  materially  variant  from  the 
affidavit  will  be  quashed.  Woodley  v.  Shirley, 
Minor,  14. 

308.  It  is  not  a  valid  objection  no  the  judgment 
by  default,  that  the  garnishee,  by  his  plea,  claimed 
the  property  levied  on.  Hams  y.  Clap,  Minor, 
328. 

309.  A  garnishee  will  be  protected  as  to  the 
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amount  attached  in  his  hands,  while  the  proceed* 
iagd  are  unrevened,  though  they  are  erroneous. 
Tubb  V.  Madding,  Minor,  129. 

310.  If  a  garnishee  answer  that  the  defendant 
held  his  note,  to  which  he  has  a  set-off,  and  cannot 
say  what  is  due  until  a  settlement,  judgment  can- 
not be  rendered  against  him.  Auen  ▼.  Morgan^ 
1  Stew.  9. 

311.  Nor  if  he  state  that,  before  he  was  sum- 
moned, he  was  notified  that  the  payee  had  trans- 
ferred his  agent's  receipt  for  his  note  to  A,  and 
that  A's  agent  had  presented  the  note,  and  he  had 
paid  him  a  part,  and  promised  to  pay  •the  residue 
on  a  contingency  that  has  happened.  King  ▼. 
Murphy,  1  Stew.  226. 

312.  An  assignment  by  a  debtor  of  all  his  effects 
for  the  benefit  of  his  creditors,  though  made  in 
another  state,  will  take  precedence  of  a  subseouent 
attachment.    Robirwrn  v.  Rapdyt,  2  Stew.  8d. 

313.  A  garnishee's  answer  is  taken  as  true,  and 
if  he  append  a  deed  thereto,  it  is  to  be  considered 
as  genuine,  unless  the  answer  is  traversed,  ib. 

314.  On  scire  facias  against  a  garnishee,  pleas 
that  question  the  regularity  of  the  proceedings  as 
between    the    plaintiff  and    defendant,   may    be 
struck  out,  as  mvolous.   Stebbins  v.  Fitch,  1  Stew.* 
180. 

315.  A  jud^ent  on  original  attachment  in 
another  state  is  prima  facie  evidence  of  a  debt 
here,  though  personal  service  does  not  appear; 
but  it  may  oe  impeached  by  plea  that  the  defend- 
ant constantly  resided  here,  and  had  no  notice. 
MiUer  v.  Pennin^an,  2  Stew.  309. 

316.  To  sustain  a  judicial  attachment,  it  must 
appear  in  the  record  that  the  defendant  is  an 
inhabitant  of  the  state.  Evans  v.  Saltmarsh, 
1  Stew.  43.  Blair  v.  Cleveland,  ib.  421.  fVyaU 
T.  Campbell,  Minor,  390. 

317.  The  fact  may  be  shown  by  afiidavit  in 
term  time  or  vacation  ;  but,  unless  it  appear,  it  is 
error,  though  the  defendant  replevies  and  enters  an 
appearance.     1  Stew.  421. 

318.  In  Georgia,  proceedings  will  be  set  aside, 
if  the  sheriff  do  not  state  that  he  posted  a  copy  uf 
the  attachment  (as  the  statute  requires)  at  the 
court  house.  But  a  return,  defective  in  this  par- 
ticular, mav  be  amended  by  tlie  sheriff,  even  after 
he  is  out  of  office,  while  other  attaching  creditors 
are  proceeding  to  set  the  first  attachment  aside. 
IVilson  V.  Ray,  Charll.  109. 

319.  In  luinois,  unless  the  affidavit,  on  which 
an  attachment  issues,  conform  to  the  requisitions 
of  the  statute,  all  proceedings  under  it  are  void, 
and  the  attachment  will  be  quashed.  Clark  v. 
Roberts,  1  Breese,  222. 

320.  An  affidavit  stating  that  ''A  is  justly  in- 
debted to  the  plaintiff  in  the  sum  of  ^100,  and 
that  he  is  privately  moving  his  property  out  of  the 
county,"  IS  sufficient,  ib. 

321.  Where  the  proceedings  are,  on  their  face, 
manifestly  against  a  no-nresident  debtor,  it  is  no 
objection  that  the  affidavit  does  not  state  *'  that 
the  defendant  had  departed  from  the  state  with 
intention  of  having  his  effects  afid  personal  estate 
removed  out  of  the  limits  of  the  state."  Phelps 
v.  Ymmg,  1  Breese,  856. 

322.  Under  the  statute  requiring  that  the  amount 
and  nature  of  the  debt  shall  be  specified  in  the  af- 
fidavit, it  is  sufficient  to  state  that  the  non-resident 
is  "justly  indebted  to  the  plaintiff  in  the  sum  of 
$200,  by  his  certain  instrument  in  writing."  ib. 

2S0.  Judgment  of  nonsuit  in  attachment  merely 
quashes  the  attachment,  and  leaves  the  parties  to 
proceed  anew.  •Bates  v.  Jen/dns,  I  Breese,  25, 
Appx. 

SS24.  A  plea  in  abatement  may  be  made  in  a 
suit  commenced  by  attachment,  tb. 

325.  In  Missouri,  tlie  statute  affidavit  may  be 


made  before  a  iu«Uoe  of  the  peM  in  saolker  alMi , 

and  his  official  character  sufficiently  appears  hj^  • 
certificate  of  the  clerk  of  the  county  court  whcte 
he  resides,  that  he  was  then  an  acting  justice,  dv^ 
commissioned,  &o.  and  a  certificate  of  two  of  tlie 
commissioners  of  the  same  court,  that  the  peiBOtt 
is  clerk,  and  that  his  official  acts  are  entitled  to 
faith  and  credit.  Posey  v.  BuehnsTf  3  Mis.  604. 
A  non-resident  may  have  this  process  against  a 
non-resident,  ib. 

326.  A  levy  of  an  attachment  on  property,  witli- 
out  statinff  whose,  is  bad ',  and  a  garnishee  is  not 
bound  to  ooey  a  summons,  when  nothing  is  levied 
on  in  his  hands.    Anderson  v.  Scott,  2  Mis.  15. 

327.  The  plaintiff  may  dispense  with  bail,  on 
the  appearance  of  the  defendant.  JlfAiur  v. 
i^tu^  i  Mis.  57. 

328.  If  the  defendant  executes  a  bond,  accord* 
ing  to  the  statute  of*  1831,  he  thereby  waves  all  oIn 
jections  to  the  attachment  and  proceedings  under 
it,  and  the  cause  stands  as  though  it  had  been 
commenced  as  an  ordinary  summons.  Payne  T. 
SneU,  3  Mis.  409. 

329.  A  return,  not  stating  on  what  property  in 
a  garnishee's  hands  the  writ  was  leviejl,  is  not 
sufficient  to  warrant  a  judgment  aipiinst  him  by 
default.  Maulsby  v.  Farr,  3  Mis.  438.  Ridgway 
V.  Farr,  ib.  440. 

330.  It  is  not  error  to  render  judgment  aeainst 
a  garnishee  for  more  than  the  amount  of  the 
plaintiffs  judgment  against  the  defendant.  ScoU 
V.  HUl,  3  Mis.  88. 

331.  A  promissory  note,  payable  to  order,  m  a 
subject  or  attachment,  while  it  remains  in  the 
hands  of  the  payee,  ib. 

332.  Where  the  defendant  demurs,  the  denaar- 
rer  must  be  disposed  of  before  judgment  is  reiv- 
dered  against  him,  or  it  is  error.  Posey  v.  Btick- 
ner,  3  Mis.  604. 

333.  Q^ery  whether  the  property  of  a  firm  is 
liable  to  this  process  at  the  suit  of  a  creditor  of 
one  of  the  firm.  Mullanphy  v.  Bvrgtss,  3  Mia 
199. 

334.  In  Indiana,  a  bond  with  surety  must  be 
executed  and  filed  before  the  issuing  of  a  foreisn 
attachment,  in  the  same  manner  as  in  cases  of  oo- 
mestic  attachment ;  and  the  record  must  contain  a 
copy  of  the  bond.  Cousins  v.  BrashicTf  1  Blackf. 
85. 

33$.  The  statute,  requiring  domestic  attadi- 
ments  to  be  executed  and  returned  within  twenty 
days,  does  not  apply  to  foreign  attachments;  these 
are  to  be  made  returnable  to  the  next  term  of  the 
court.     Harlow  v.  Brcktle,  1  Blackf.  237. 

336.  Notice  of  pendency  of  foreign  attachment, 
published  three  weeks  successively  in  a  newspa- 
per, at  any  time  within  twelve  months  of  the  is- 
suing of  the  writ,  is  sufficient,  ib. 

337.  It  must  be  proved  before  judgment  is  ren- 
dered, that  the  defendant  had  notice  by  advertise- 
ment; and  the  record  must  state  that  such  evi- 
dence was  given,  or  must  itself  contain  the 
evidence.     Foyles  v.  Kelso,  1  Blackf.  215. 

338.  A  judgment  against  a  defendant  is  good, 
though  he  has  not  been  first  called  and  defaiuted, 
if  he  has  not  appeared  and  put  in  bail.  Harlow 
V.  Becktle,  1  Blackf.  237. 

339.  If  an  affidavit  against  two  joint  debtors  be 
insufficient  as  to  one  of  them,  it  will  not  authorize 
an  attachment  against  the  property  of  both.  Ham- 
ilton v.  Knight,   1  BUckf.  25. 

340.  In  actions  by  attachment,  the  affidavit, 
writ  of  attachment,  or  declaration,  if  there  be  one, 
must  contain  a  description  of  the  demand  with  so 
much  certainty,  that  a  recovery  therein  will  bar 
any  other  suit  for  the  same  demand.  Bond  v. 
Patterson,  1  Blackf  34. 

341.  An  attachment  issued  without  an  oatli  or 
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firat  mide  and  filed  according  to  the 
•tetute,  oaanot  be  sustained,  ib, 

942.  In  cases  of  domestic  attachment,  that  the 
bond  had  been  executed  in  the  clerk's  office  and 
approved  of  by  him,  and  that  the  same,  with  the 
amdayit,  had  been  filed  in  his  office  before  the  at- 
tachment issoed,  are  facts  which  may  appear  by 
the  clerk's  certificate  on  the  papers,  or  may  be 
proved  by  the  clerk,  or  in  any  other  mode,  like 
other  facts.     Simpson  r.  Merit,  1  Blackf.  229. 

2M3.  Jn  suits  commenced  by  attachment,  the 
writ  must  appear  in  the  record.  fVilson  v.  Hick- 
Sony  1  Blackf.  230. 

344.  And  the  record  must  contain  as  particular 
a  description  of  the  cause  of  action  as  is  required 
in  other  cases.     HarUno  v.  Becktle,  I  Blackf.  237. 

345.  The  usual  order,  upon  a  judgment,  is  that 
so  much  of  the  property  attached  be  sold,  as  will 
satisfy  the  judgment ;  but  an  order  for  the  sale  of 
the  whole  is  not  erroneous,  if  it  is  apparent  that 
no  injustice  will  thereby  be  done.  ib. 

34l»^  In  Ohio,  a  foreign  attachment  cannot  be 
sustained  against  one  of  several  joint  contractors. 
(Jowdm  V.  Thaford,  4  Ham.  132. 

347.  Nor  where  one  of  several  contractors  is  a 
resident  and  the  others  non-residents.  Taylor  v. 
AfDomUd,  4  Ham.  149. 

348.  A  judgment  in  attachment  before  a  justice 
of  the  peace  may  be  set  aside' on  certiorari,  upon 
proof  that  the  defendant  was  a  resident  of  the 
county  when  the  writ  issued.  HarUkom  v.  WU- 
oon,  2  Ham.  27. 

349.  In  attachment  certified  from  a  justice  of 
the  peace  to  the  common  pleas,  the  jurisdiction  of 
the  common  pleas  is  original.  Vandeve  v.  Wilson, 
2  Ham.  202. 

350.  Under  the  act  of  1810,  it  is  error  to  render 
judgment,  unless  three  months'  notice  be  given. 
QfUoeU  T.  Bank  of  SieuhenvUU,  2  Ham.  229. 

351.  Money  collected  on  execution  by  the  sher- 
iff cannot  be  attached  in  his  hands.  'Datoson  v. 
Haiamk,  1  Ham.  275. 

X.     Atiackmsnls  against  absent  and  absconding 
Debtors  in  Connecticut. 

352l  a  corporation  is  subieot  to  this  process. 
Knoz  r.  Protection  Ins,  Co.,  9  Conn.  430. 

95B.  A  person  who  shuts  himself  up  from  his 
ere£ton  is  an  absconding  debtor,  hes  v.  Curtis, 
2  Root,  133. 

354.  An  absent  and  absconding  debtor,  within 
the  Btatnte,  must  be  one  who  lives  out  of  the 
state,  or  has  departed  therefrom,  or  from  his  usual 
abode,  or  who  has  so  concealed  himself  in  his 
bouse  that  be  cannot  be  served  with  process,  with 
an  intent  unlawHilIy  to  delay,  or  to  defraud  his 
creditors.    Fitch- v.  Waite,  5  Uonn.  117. 

355.  Therefore,  where  a  debtor  went,  from  the 
town  of  his  usual  residence,  to  another  town  in 
the  state,  and  there  worked  openly  at  his  trade  as 
a  joomeyman,  for  above  three  months,  without 
taking  any  measures  to  conceal  himself,  he  was 
held  not  to  be  an  absent  or  absconding  debtor 
with  respect  to  a  creditor  in  the  town  which  he 
left,  though  his  friends  and  neighbors  there  did  not 
know  where  he  was,  and  his  absence  was  a  sub- 
ject of  conversation  among  them.  ih. 

3S^.  An  absent  person,  who  is  liable  for  dam- 
ages for  a  breach  of  covenant,  is  an  absent  debtor. 
Pollard  r,  Dwight.  4  Cranch,  421. 

K7.  A  gave  a  legacv  to  the  wife  of  B,  payable 
m  specific  articles,  in  three  and  six  years  from  the 
testator's  death ',  C,  a  creditor  of  B,  attached  this 
legacy  in  the  hands  of  A's  executor,  b^  foreign 
attachment,  and  demanded  tbe  same  of  him,  on 
execution,  before  the  first  instalment  became  due, 
and  then  brought  a  scire  facias  against  him  to 
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answer  the  debt  out  of  his  own  estate.    Held,  that 
he  was  not  liable.     Benton  v.  DtUcher,  3  Day,  436. 

358.  A,  an  inhabitant  of  Connecticut,  made  his 
will,  in  which  he  beoueathed  his  personal  property 
to  B,  and  appointed  him  bis  sole  executor.  B 
accepted  the  trust,  and  caused  the  will  to  be  duly 
proved.  Afterwards  B  died  in  New  York,  where 
ne  had  lived  for  many  years,  having  made  his  will, 
and  appointed  an  inhabitant  of  that  state  his  exec- 
utor, who  accepted  the  trust,  and  caused  the  will  of 
his  testator  to  be  regularly  proved  there ;  but  that 
will  was  never  proved  before  any  court  in  this 
state.  C  being  a  creditor  of  the  estate  of  B,  and 
D  a  debtor  to  that  of  A,  C  sought  to  recover  his 
debt  out  of  the  hands  of  D,  by  ioreign  attachment. 
But  it  was  held,  that  the  executor  of  B  was  not 
an  absconding  debtor  within  the  meaning  of  the 
statute,  and  that  D  was  not  a  debtor  to  the  exec* 
utor  of  B.     Stanton  v.  Holmes,  4  Dav,87. 

359.  An  executor  cannot  be  held  as  garnishee 
in  foreign  attachment  for  a  legacy  payable  to  the 
debtor.     WincheU  v.  Men,  1  Coun.  385. 

360.  A  negotiable  note,  before  it  is  negotiated, 
may  be  attacned  on  a  demand  against  the  payee, 
liable,  however,  to  be  defeated  by  the  transfer  of 
the  note  at  any  time  before  it  falls  due.  Enos  v. 
Tultle,  3  Conn.  27. 

361.  So  a  note,  fraudulentlv  assigned  to  protect 
the  debt  from  creditors,  may  be  attached  on  a  de- 
mand against  the  assignor,  though  the  judgment 
would  TO  no  bar  against  the  asaiirnee.  H. 

362.  Goods  in  the  hands  of  a  fraudulent  grantee 
may  be  attached.  Starr  v.  Tracy,  2  Root,  528. 
Prudent,  v.  Leavenworth,  ib.  129. 

363.  Miter  of  lands  held  under  a  fraudulfsnt 
conveyance.    RisleyY.  Welles,  5  Conn.  431. 

364.  Where  A,  a  creditor  of  B,  received  from 
C,  on  his  disclosure  in  this  process,  a  sum  due  to  B, 
for  land  conveved,  it  was  decided,  in  a  subse<iuent 
suit  between  A  and  C,  that  the  former  proceeding 
furnished  no  evidence  for  C,  that  the  conveyance 
was  bona  fide,  and  that  A  was  not  thereby  pre- 
cluded from  showing  that  it  was  fraudulent  and 
void  as  against  cremtors.  Wadsworth  v.  Marsh, 
9  Conn.  481. 

365.  A ,  of  this  state,  being  indebted  to  B,  of  Ohio, 
ffave  him  a  promissory  note  for  the  amount  due. 
B  afterwards  sent  this  note  to  C,  an  attorney  here, 
for  collection,  who  put  it  in  suit  by  an  attach 
ment  served  on  A's  personal  propertv,  which  D  re 
ceipted ;  and,  in  consequence  thereof,  he  was  event- 
ually obliged  to  pay  Cf  the  amount  of  the  execu- 
tion obtained  in  such  suit.  C  remitted  this  money 
to  E,  in  Ohio,  to  be  paid  over  to  B ;  but,  B  having 
previously  received  satisfaction  of  his  claim  from 
another  source,  it  remained  in  E's  hands  until  F, 
a  son  of  A,  applied  to  G,  in  Ohio,  stating  that  his 
ftther  had  told  him  that  he  mi^ht  have  it,  and  re- 
quested G  to  procure  it  for  him.  G,  having  ob- 
tained the  money  of  E,  disbursed  it  for  the  payment 
of  certain  taxes  in  Ohio,  and  drew  on  H,  in  Con- 
necticut, in  favor  of  F,  for  the  amount.  H  accept- 
ed the  draft,  paid  a  small  part  in  cash,  and  gave  his 
note  to  F  for  the  balance;  which  note  remains 
due.  In  foreign  attachment  by  I,  a  creditor  of  A, 
against  H  as  uie  trustee  and  debtor  of  A,  it  was 
held  that  I  was  not  entitled  to  recover ;  the  money 
advanced  by  O  having  never  become  the  money 
of  A.     Starr  v.  Corrington,  3  Conn.  278. 

366.  Where  A,  with  a  view  to  keep  his  property 
out  of  the«reach  of  his  creditors,  and,  in  pursuance 
of  a  combination  with  B  for  that  purpose,  sold 
goods  belonging  to  him  as  the  property  of  B,  and 
took  from  the  vendee  a  negotiable  note,  payable 
to  B  at  a  future  dav,  which  B  assigned  to  C,  who 
was  acquainted  witn  the  transaction,  before  it  be- 
came due ',  it  was  held,  in  a  process  of  foreign  at* 
tachment,  that  such  vendee  was  the  debtor  of  A^ 
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and  was  therefore  liable  to  pay  to  the  attaching 
creditor  the  amount  of  the  note.  Enos  v.  TuUlCf 
3  Conn.  27. 

367.  A  negotiable  note,  ailer  a  transfer  fraudu- 
lently made,  to  protect  the  debt  from  creditorsi 
may  also  be  attached  on  a  demand  against  the  as- 
signor. In  such  case,  howefer,  a  Judgment  in  fa- 
vor of  the  attaching  creditor,  against  the  debtor, 
will  be  no  bar  to  the  claim  orthe  assignee,  he 
being  neither  party  nor  privy  ;  but  the  debtor,  if 
subsequently  assailed  by  the  assiflrnee,  must  recur 
to  the  merits  of  his  case  Tor  a  defence,  ib. 

368  A  ijote  indorsed  as  soon  as  it  is  made,  and 
then  handed  to  the  maker,  and  by  him  delivered  to 
A,  and  by  A  indorsed  to  B,  though  without  notice 
to  the  maker  until  afler  he  is  summoned  as  gar- 
nishee of  A  —  is  so  assigned  as  to  defeat  the  attach- 
ment.    Green  v.  GilUty  5  Day,  485. 

369.  A  future  liability,  without  a  subsisting 
debt,  is  not  the  suUect  of  foreign  attachment: 
therefore  a  note  in  the  hands  of  an  attorney  for 
collection,  before  he  has  received  any  money  on 
it,  cannot  be  attached.  FiUh  v.  Wditef  5  Conn.  1 17. 

370.  Joint  ownerji  of  a  schooner  agreed  to  fur- 
nish a  cargo  and  send  her  abroad.  A,  one  of  the 
owners,  so  agreed  with  C,  that  C  was  to  give  his 
notes  for  part  of  the  cargo,  and  A  was  to  indemni- 
fy him  therefor,  and  furnish  funds  for  payment 
thereof,  as  they  should  become  due.  C  gave  his 
notes  accordingly y  payable  in  six  months,  and  be- 
fore that  time  oecame  insolvent,  and  never  paid 
any  part  of  the  notes.  It  was  held  that  A  was 
not  debtor  of  C,  —  the  contract  being  one  of  in- 
demnity merely,  —  and  that  foreign  attachment 
would  not  lie  against  him.  Townsend  v.  Attoater^ 
5D^,296. 

371.  Money  in  the  hands  of  a  sheriff,  &c.,  can- 
not be  taken  on  attachment.  Glary  v.  Shepkardf 
1  Root,  544. 

372.  A  public  officer,  or  agent,  is  not  liable  to  a 
foreign  attachment.  Spalding  v.  Imlay,  1  Root, 
551.    StiUman  v.  7iAam,  11  Conn.  124. 

373.  The  right  or  interest  of  one  partner  in  a 
debt  due  to  the  firm,  cannot  be  taken  by  foreign 
attachment  to  satisfy  his  individual  debt,  without 
showing,  from  the  accounts  of  the  firm,  and  with 
reference  to  their  solvency,  what  such  right  or  in- 
terest amounts  to.     Church  v.  KnoXy  2  Conn.  514. 

374.  A  judgment  against  garnishees,  that  they 
are  jointly  and  severaUy  agents  of  the  absconding 
debtor,  is  good.     Todd  v.  Potter ^  1  Day,  238. 

375.  An  unadjusted  claim  for  a  loss  on  a  policy 
of  insurance  is  subject  to  this  attachment  process. 
Knox  V.  Protection  Ins.  Co.  9  Conn.  430. 

376.  A  debt  due  to  an  absconding  debtor,  by 
assignment  from  a  third  person,  is  attushable.  Ap' 
tiiorpY.  Lockwood,  1  Root,  198. 

377.  But  a  debt  duly  assigned  cannot  be  at- 
tached as  the  property  of  the  assignor.  St.  John 
V.  Smith,  1  Root,  156. 

378.  Property  attached  on  mesne  process,  and 
delivered  to  a  receipter,  and  not  taken  afterwards 
in  execution  and  disposed  of  in  due  course  of  law, 
is  subject  to  foreign  attachment,  in  the  receipter's 
hands,  at  the  suit  of  another  creditor ;  and  though 
the  receipter,  af^r  service  of  the  attachment  on 
him,  procures  an  application  of  the  property  to  the 

{payment  of  the  first  attaching  creditor's  debt,  yet 
le  is  chargeable  for  the  value  in  his  hands,  at  the 
time  of  the  service.     Cole  v.  fVooster,  2  Conn.  203. 

379.  A  fraudulent  conveyance  to  a, third  per* 
son  of  goods  in  the  garnishee's  hands  will  not 
protect  him  against  bona  fide  creditors.  Franklin 
V.  Larrahee,  1  Root,  488. 

380.  A  debtor  by  book  or  note  is  liable  in  foreign 
attachment,  though  there  has  been  a  previous 
assignment  of  such  chose  in  action,  unless  notice  is 
given  him  of  tlie  assignment  before  service  of  the 


writ.    And  stieh  notice  cannot  be  legaily  jR««a  by 

merely  patting  a  letter  in  the  mail.     Wooihriige  t. 
Perkins,  3  Day,  364.    Jim^oA  v.  JtuU,  5  Day,^. 

381.  This  doctrine,  however,  applies  onlv  Is 
the  first  assignment  of  a  note,  and  not  to  subs^ 
quent  transfers,  afWr  notice  of^the  first.  Grc8»v. 
GiUet,  5  Day,  488,  per  Smith,  J. 

382.  If  money  in  the  garnishee's  hands  is  taken 
f^om  him  by  a  compulsory  process,  be  will  be  ex* 
cused.     Hooper  v.  Benson^  1  Root,  545. 

383.  Where  A  had  taken  the  poor  debtor's 
oath,  having  at  the  time  a  judgment  against  B  la 
a  larger  amount,  and  B  was  attached  as  a  gar-* 
nishee,  and  B  thereupon  assigned  said  judgmeat 
to  C,  his  attorney  in  the  case,  and  sued  out  execu- 
tion thereon,  and  threatened  to  enforce  collection, 
it  w^  held  Uiat  this  judgment  debt  was  subject  to 
the  attachment  process,  and  that  the  attorney  had 
no  lien  on  the  judgment  as  against  A.  Oat^sr  v. 
Watson,  11  Conn.  168. 

384.  Property  claimed  by  A,  being  libelled  in 
the  admiralty  court  as  prize,  was  delivered  to  B 
to  indemnify  him  for  bonds  given  by  him  in  thai 
court  in  behalf  of  A;  and  afler  a  decree  of  restitu- 
tion, by  which  those  bonds  were  discharged,  a 
creditor  of  A  sued  a  foreign  attachment  against  B ; 
and  he  waft  held  entitled  to  recover,  thongh  B 
had  no  notice  of  said  decree.  Thompson  v.  Stew- 
art, 3  Conn.  171. 

385.  The  precise  period  when  a  debt  is  at- 
tached is  the  time  of  tne  service  of  the  writ.  Fiteh 
v.  Watte,  5  Conn.  117. 

386.  And  the  original  defendant  cannot,  after 
service  of  the  attachment,  make  a  valid  tranrfb* 
of  a  promissory  note  due  to  him  from  the  gar- 
nishee.    Coit  V.  BuU,  Kirby,  149. 

387.  Nor  can  the  garnishee,  afler  service  of  the 
writ  on  him,  retain  effects  to  discharge  credits 
subsequentlv  given  by  him  to  the  absconding 
debtor.    Edwards  v.  Baldwin,  2  Root,  ^. 

388.  One  who  is  indebted  to  an  absconding 
debtor  cannot  be  admitted,  when  served  with  the 
foreign  attachment  process,  to  defend  the  suit,  as 
"  an  attorney,  agent,  factor,  or  trustee,"  within  the 
meaning  of  the  statute  ;  but  the  suit  must  be  ooik- 
tinned  that  the  original  defendant  may  have  no- 
tice.    Strong  V.  Barlow,  Kirbv,  376. 

389.  Lands,  taken  and  indorsed  on  an  execu- 
tion, discharge  the  garnishee  pro  tanto,  dhHtfh 
they  finallv  prove  not  to  be  the  property  of  thetU 
sconding  debtor.    Fowler  v.  Spetman,  I  Root,  296. 

390.  A  garnishee,  if  required,  must  appear  m 
court  and  answer  on  the  scire  Jfadas,  Bvard  v. 
Stuart,  1  Root,  149. 

391.  In  a  scire  fadas  against  a  garnishee,  he 
may  give  in  evidence  the  confessions  of  his  prin- 
cipal to  disprove  his  being  indebted  to  him.  De 
Witt  V.  BaUwin,  1  Root,  138. 

392.  A  ]g;amishee  may  testify,  npon  the  setrs 
facias  against  him,  though  not  required  by  the 
plaintiff.     Vaughn^v.  Shenoood,  I  Root,  507. 

393.  An  issue  in  fact,  being  joined,  maj   be 
tried  by  the  jury ;  and  the  plaintiff  may  introdiioe 
other  evidence  besides  the  tesimony  of  the  ear 
nishee.     De  Witt  v.  Baldwin,  1  Root,  138. 

394.  A  garnishee  may  object,  on  scire  facias, 
that  the  principal  is  not  an  absconding  debtor, 
and  have  a  verdict  on  the  question.  Hubhard  y. 
Brown,  1  Root,  276.  Fou^  v.  Spelman,  i\f  295, 
Woodbridge  V.  Winthrop,  ib.  557. 

395.  Whether  a  debtor  has  withdrawn  himself 
from  his  creditors,  to  elude  process  and  evade  their 
demands,  is  a  question  for  the  jury.     Fitch   y 
Wake,  5  Conn.  117. 

396.  The  declarations  of  an  absconding  debtor 
are  not  evidence  for  the  plaintiff  in  foreign  attach- 
ment. Enos  V.  TuUle,  3  Conn.  247.  But  the 
deposition  of  such  absconding  debtor  is  admissible 
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£>r  tht  gariikhee,  lo  piove  tfeMt  the  efiecte  attaclied 
belong  to  a  stranger,   ib. 

397.  An  absconding  debtor  cannot  cannot  plead 
thai  the  gurniahee  had  none  of  his  effects.  Baant 
V.  Masters,  2  Root,  43.     Doty  v.  Re«d,  ib.  81. 

398.  A  garnishi^  will  be  allowed  hiB  expenses 
in  defending  his  principal.  Barber  v.  JSndrews, 
8  Root,  250. 

3d9.  The  scire  facias  must  ayer  that  the  original 
defendant  was  an  absconding  debtor  when  the 
writ  was  served  on  the  garnisb&e,  and  that  he  was 
•p  described  in  the  original  writ;  and  demand 
^  roost  be  made  on  the  garnishee  within  sixty  days 
afVer  judgment.  Laigkt  v.  Tomlxnson,  2  Root,  233. 
WUford  V.  J4nus;  ib.^. 

400.  After  judgment  against  the  absconding 
debtor,  and  a  regular  demand  with  the  execution 
upon  the  garnishee,  who  neglected  to  expose  ef- 
fects, and  had  become  liable  to  the  attaching  cred- 
itor, the  garnishee,  being  threatened  with  a  sexre 
faciMa,  gave  his  note  to  the  attaching  creditor  for 
the  amount  of  the  effects  in  his  hands,  with  a  con- 
dition indorsed,  that  the  same  should  be  given  up  if 
the  absconding  debtor  should  recover  them  in  a  cer- 
tain suit  then  pending  against  the  garnishee.  Held 
that  this  was  a  sufficient  payment  to  protect  the 
garnishee.    CutUr  v.  Baker,  2  Day,  4d8. 

401.  Onsdre  facias  against  A,  the  agent  of  B,  an 
absconding  debtor,  where  the  property  consisted  of 
notes  given  bv  the  defendant  to  C,  which  the  plain- 
tiff contendea  were  the  property  of  B  by  assign- 
ment from  C ',  the  plaintiff  was  allowed  to  give  in 
eridenoe  a  writing  signed  by  B,  found  among  G's 
papers,  after  his  death,  acknowledging  the  receipt 
of  the  notes,  and  stating  the  terms  of  the  assign- 
ment    Beach  V.  Swift,  2  Conn.  269. 

402.  A  town  voted  that  a  committee  mi^rht  enter 
OB  a  certain  quarry,  and  get  out  stone,  within  five 
years,  in  such  quantities  as  they  should  deem  neces- 
sary &r  the  purpose  of  erecting  an  academy,  and 
aalhorued  them  to  lease  said  quarry  for  five  years, 
thereby  vesting  in  the  lessee  all  rigUl  of  the  town 
to  enter  on  the  quarry,  and  get  out  stone,  &o.  for 
the  above  purpose.  The  committee  made  such 
lease,  and  the  lessee  sublet  to  A,  who  worked  the 
quarry  for  several  years,  erected  the  academy,  sold 
a  great  amount  of  stone,  and  fiiiled.  B  afterwards 
took  the  lease,  and  completed  the  building,  re- 
Q^fing  moneys  due  to  A  for  stone  sold.  Ueld 
Mt  B  was  A's  trustee  for  the  avails  of  the  stone 
soid,  after  deducting  the  expense  of  the  building, 
Ac.     Todd  V,  Hall,  10  Conn.  544. 

403.  Partnership  property  cannot  be  taken  or 
applied,  by  this  process,  for  satisfying  the  separate 
debt  of  a  single  partner,  beyond  tl^  amount  of 
such  partner's  interest  after  paying  all  partnership 
debu.     Barber  v.  Hartford  Bank,  9  Conn.  407. 

404.  Several  garnishees  cannot  be  joined  in  one 
scirtjkdas»    Boardman  v.  Stttart,  1  Root,  473. 

40s>. .  Where  the  defendant  is  described  as  '^  late 
of  N,  in  this  state,  but  now  absconded  firom  this 
state,"  and  the  defendant,  after  one  continuance,  is 
defaoltedi  havii^  returned,  j|o  bond  to  refund, 
&c.  need  be  filea  by  the  plainSff  before  taking  out 
execution.    Smith  v.  Silhman,  8  Conn.  115. 

XI.     jSttaehmerUs  against  absconding  and  absent 
Deters  in  Vermont  and  Rhode  Island, 

406.  To  constitute  an  absconding  or  concealed 
debtor  under  the  statutes  of  Vermont  concerning 
the  trustees  of  such  debtors,  the  party  must  have 
been  an  inhabitant  of  the  state,  or  have  secretiy 
absconded  from,  or  keep  concealed  within  it.  Mus- 
Oh  v.  Palmer,  2  Verm.  489.  S.  P.  Baxter  v.  Vin- 
cent, 6  Verm.  614. 

-    407.  A  legal  settlement  within  the  state  is  not 
neeessary  to  constitute  one  an  inhabitant  within 


the  act  directing  proceedings  against  trustees  of 
absconding  de btors.  Boardman  v.  Bickford,  2  Aik. 
345. 

408.  But  a  single  man  havin|^  a  usual  place  of 
resort  in  New  Hampshire,  coming  here  to  teach  a. 
school  for  three  months,  leaving  a  chest  of  clothes 
there,  and  going  once  or  twice  to  exchange  thorn, 
during  that  time,  and  returning  there  at  the  end 
of  the  term,  is  not  an  inhabitant  of  this  state, 
within  the  meaning  of  the  act.  ib. 

409.  Several  garnishees,  with  distinct  interests, 
cannot  be  charged  as  having  jointly  in  their  hands 
the  effects  of  the  principal  debtor.  Atkinson  v. 
Minor,  1  Tyler,  122. 

410.  Where  several  garnishees  personally  at- 
tend court^  they  may  tax  separate  travel  and  at* 
tendance.    Porter  v.  Russell,  1  Tyler,  35. 

411.  A  town  is  not  liable  as  trustee  of  an  ab- 
sconding debtor.  Bradley  v.  RichTnond,  6  Verm. 
121. 

412.  The  maker  of  a  note  not  negotiable  cannot 
be  held  as  varniahee  of  the  payee,  if  it  be  bona 
fide  assigned  to  a  third  person,  and  notice  of  the 
transfer  De  given  to  the  maker  before  the  process 
is  served.    TfeweU  v.  Adams,  1  Chip.  346. 

413.  Where  judgment  is  rendered  against  the 
principal  debtor,  and  also  against  his  trustee,  a  sin- 
gle execution  against  both  is  irregular  and  void. 
TUder  V.  Alexander,  1  Chip.  267. 

414.  If  the  tSrustee  neglect  to  expose  the  princi- 
pal debtor's  property,  or  to  pay  money,  on  tne  ex- 
ecution, and  a  return  be  made  of  such  neglect, 
the  creditor  cannot  sue  out  a  scire  facias :  his  only 
remedy,  by  the  statute,  is  a  motion  for  a  rule  on 
the  trustee  to  show  cause  why  execution  should 
not  issue  against  his  proper  goods  and  estate. 
Aldis  V.  Htdl,  1  Chip.  309. 

415.  It  is  necessary  that  two  recognizances  for 
costs  should  be  entered  into  (one  to  the  trustee, 
and  the  other  to  the  debtor^  on  suing  out  process, 
though  the  plaintiff  is  a  rreeholder  and  resident 
withm  the  state  —  whether  the  process  be  by  sum- 
mons or  attachment.    Gristoold  v.  Bell,  2  Aik.  355. 

416.  The  supreme  court  cannot  reverse  the  de- 
cision of  the  county  court,  unless  all  the  facts  are 
on  the  record  of  the  latter  court,  by  bill  of  excep- 
tions or  otherwise  —  whether  the  action  oomes  up 
by  appeal  or  by  eiceptions  to  the  decisions  of  that 
court.     HazeUine  v.  Page,  4  Verm.  49. 

417.  A  trustee  has  no  right  to  a  trial  by  jury  on 
the  question  whether  he  has  effects  or  not ',  nor  a 
right  of  review  when  charged  with  effects.  Huri' 
tington  V.  Spooner,  5  Verm.  186. 

418.  Other  evidence,  besides  his  disclosure,  is 
admissible  to  charge  him ',  and  his  disclosure  nuiy 
be  contradicted,  ih. 

419.  A  trustee  is  not  protected  by  a  previous 
judgment  against  him  as  trustee,  when  such  judg- 
ment is  to  be  satisfied  in  specific  property,  and 
cannot  be  enforced  till  a  future  time,  and  what  is 
in  his  hands  is  due  immediately.  HazeUine  y. 
Page,  4  Venn.  49. 

420.  Nor  will  he  be  protected  by  his  former 
promise  to  pay  to  the  creditors  of  the  absconding 
debtor  what  he  owes  him,  if  such  prqmi^  be  with- 
in the  statute  of  frauds,  tb, 

421.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  garnishee  of  the  creditor,  under  the 
statute  of  Rhode  Island.  Franklin  y.  H^ard,  3 
Mason,  136.  .... 

XII.    Attachments  against  ahsconding  and  absent 
Debtors  in  Pennsylvania. 

1.  Domestic. 

2.  Who   liable  to  foreign,  and  uhen  domestic 

must  isstte. 

3.  Foreign,    Q^.)  What  Property  liable  to,  and 

tphen  (17^  Assignment  tpiu  d^eat  it,   (b.)  For 
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what  DemandSf  and  in  what  Courts,  it 
lies,  (c.)  Garnishee's  Rights  and  Liahilu 
ties,  (d.)  Pleadings,  Praetiee,  and  Effect 
of  Judgment 


1.  Domestic  Attaehmewt. 

422.  It  is  not  necessary  that  a  debtor  should 
have  absoonded  for  the  space  of  six  dajrs  from  his 
place  of  usual  abode,  with  desiffn,  &c.y  in  order  to 
authorize  an  attachment.  Jetod  v.  Howe^  3  Watts, 
144.     S.  P.  Wray  y.  Gilmore,  1  Miles,  75. 

423.  This  process  does  not  lie  against  a  stran- 
ger in  disguise,  flying  from  a  foreign  country  to 
avoid  creditors,  and  temporarily  concealing  him- 
self  in  a  house  taken  fortnat  purpose,  and  not  with 
a  view  to  a  permanent  residence,  and  having  con- 
tracted no  debt  in  the  state  which  he  could  de- 
feat by  absconding.  TTinmeyssen  ▼.  Voaihier, 
4  Watts,  422. 

424.  On  a  rule  to  show  cause  whv  the  attach- 
ment should  not  be  dissolved,  the  plaTbtiff 's  depo- 
sition, taken  afler  writ  issued,  is  inadmissible. 
Cowlon  v.  De  Lisle,  1  Browne,  291.  Sed  vide  Gib- 
son V.  M'Laughlin,  1  Browne,  292.  On  such  rule, 
defendant's  counsel  open  and  close.  1  Browne,  292. 

425.  A  domestic  attachment  will  be  dissolved 
where  the  debt  upon  which  it  issued  was  not  due 
at  the  time  it  was  laid.  Pratt  v.  Myer,  1  Browne, 
2»2. 

426.  But  not  when  it  was  issued  against  an  in- 
solvent debtor,  under  the  act  of  1723,  on  the  ap- 
plication of  the  defendant  afterwards  to  enter 
special  bail ;  provided  it  issued  on  due  grounds. 
Benner  v.  Cotgreave,  4  Yeates,  231. 

427.  But  in  a  clear  case,  the  debtor  will  be  pro- 
tected from  the  malice  or  mistake  of  his  creditors, 
if  application  is  made  in  due  time,  ib, 

42s.  Where  there  is  strong  circumstantial  evi- 
dence of  a  fraudulent  intent  in  the  defendant's 
departure,  the  court  will  not  dissolve  the  attach- 
ment, though  the  defendant  had  declared  that  he 
was  going  to  collect  money,  had  left  his  fiimily 
behind,  and  had  returned  home  before  the  return 
day  of  the  writ.  ib. 

429.  Where  auditors  make  a  dividend  before 
notice  of  a  debt  due  to  the  commonwealth,  which 
accrued  previously  to  issuing  the  attachment,  the 
commonwealth  is  entitled  Co  no  preference.  HoU 
Ungstoorth  v.  Hamlin,  1  Dall.  151. 

430.  Under  the  act  of  1807,  three  trustees  must 
be  appointed,  and  must  qualify  before  an}^  can  act ; 
but  It  they  all  qualify,  the  acts  of  a  majority  will 
bind.    M'Cready  v.  Guardians,  9  S.  &  R.  94. 

431.  The  majority  must  sue  in  the  name  of  all, 
and  the  court  will  not  suffer  the  dissentient  to  in- 
terfere with  the  action.  And  in  ah  action  by  two, 
the  court  will,  afler  verdict,  presume  that  all  three 
were  appointed  and  quali6ed,  and  that  one  is  since 
dead.  ib. 

432.  An  action  does  not  lie  bv  a  creditor  against 
the  trustees,  until  they  have  been  called  before 
the  court  which  appointed  them  to  settle  their  ac- 
counts.    mthOm  V.  Riley.  5  S.  d&  R.  137. 

433.  The  affidavit  on  which  a  domestic  attach- 
ment is  grounded  -  is  not  conclusive,  and  the  at- 
tachment may  be  dissolved  on  proper  proof,  without 

Srevious  notice  to  creditors.    Boyes  v.  Coppinger, 
Yeates,  277. 

434.  It  must  conform  to  the  statute ;  it  is  not 
sufficient  to  swear  that  the  debtor  has  absconded 
from  the  county,  or  evades  civil  process.  Jewel  v. 
Howe,  3  Watts,  144.  S.  P.  Wray  v.  Gilmare, 
1  Miles,  75.  It  need  not  aver  the  defendant's 
residence.    1  Miles,  75. 

435.  The  sheriff  who  takes  goods  by  virtue  of  a 
domestic  attachment  is  liable  to  the  same  extent  of 
i|amages  as  a  stranger.  Lyle  v.  Barker,  5  Binn.  457.  i 


436.  In  an  tction  by  the  tmittfte  uAdes  an  attach- 
ment issued  against  A  to  recover  of  B,  his  &th^, 
the  proceeds  of  a  sale  of  A's  goods  and  the  amount 
of  A's  debts  coUecffed  by  B,  A's  declarations  and 
acts,  before  attachment  issued,  tending  to  show 
that  he  had  given  the  ^ods  and  debts  to  B  to  se- 
cure a  debt  he  owed  him,  are  admissible  in  e?i- 
dence;  though  A  had  testified  in  the  case,  and 
had  said  nothing  on  this  point.  Ankrim  v.  Wood- 
fdardf  4  Rawle,  345. 

437.  Without  any  agreement  between  A  &  B 


satisfy 

the  sale,  6lc.,  A  is  entitled  lo  satisfy  his  debt, 
whether  he  collected  the  money  before  or  afler  the 
attachment,  ib. 


2.     WIio  are  liable  to  a  Foreign  Attachment,  and 
when  a  Domestic  Attachment  must  issue. 

438.  A  foreign  attachment  will  lie  in  this  state, 
at  the  suit  of  a  citizen'  of  another  state.  MuUi- 
ken  V.  Aughinbamgh,  1  Fennsyl.  117. 

439.  where  one  had  hired  a  dwelling  house  and 
store  in  Philadelphia,  and  professed  an  intention 
to  remain,  but,  after  a  residence  of  eight  or  nine 
months,  sailed  to  England,  leaving  his  copartner 
in  possession  of  the  nouse,  with  about  the  same 
establishment  of  servants,  &e.,  the  court  refused 
to  dissolve  a  foreign  attachment,  issued  against  his 
effects.     Taylor  v.  Kwn,  1  Dall.  158. 

440.  One  who  comes  hither  occasionally,  as  a 
captain  of  a  ship,  in  the  course  of  trade,  cannot 
be  considered  an  'Mnhabitant,"  so  as  to  subject 
his  propertv  to  a  domestic  attachment,  under  the 
act  of  172o.  Nor  does  a  person  going  from  his 
settled  habitation  here  on  occasional  businewi  to 
any  other  place,  cease  to  be  an  inhabitant.  Bar^ 
neCs  case,  1  Dall.  153. 

441.  But  qpe  who  comes  to  reside  here,  intro- 
duces b&l  family,  takes  a  house,  engages  in  trade, 
contracts  debts,  and,  after  some  time^runs  away, 
with  a  design  to  defraud  his  creditors,  is  the  proper 
object  of  a  domestic  attachment  ib. 

442.  A  person  who  had  taken  a  house  in  the 
city  of  Philadelphia,  following  the  business  of  a 
merchant  or  store-keeper,  and  who,  after  remain- 
ing in  it  for  eighteen  months,  had  absconded, 
was  held  not  to  be  subject  to  a  foreign  attach- 
ment, ih. 

443.  Where  one  lived  and  traded  in  Philadel- 
phia for  some  years,  and  then  sailed  as  supercargo 
to  the  West  Indies,  carrying  with  him  four  fiftns 
of  his  property,  after  making  an  assignment  of  the 
residue  for  the  benefit  of  his  creditors,  and  there 
engaged  in  trade,  and  was  wholly  silent  in  his  let- 
ters about  his  return  for  nine  months,  although  he 
expressed  an  intention,  when  he  sailed,  of  return- 
ing in  twelve  or  eighteen  months,  it  was  held  that 
his  property  was 'subject  to  a  foreign  attachment. 
JTaUor  v.  French,  4  Yeates,  241. 

444.  An  unmarri^  man,  who  took  lodgings  in 
Philadelphia,  rented  a  store  and  traded  there,  dc 
daring  nis  intentions  of  taking  up  a  permanent 
residence,  but  who  afterwards  absconded,  was  held 
to  be  an  inhabitant,  under  the  attachment  laws, 
although  he  had  not  resided  twelve  months  in  the 
city.    Kennedy  v.  Baillie,  3  Yeates,  55. 

445.  While  a  man  remains  in  the  state,  thoi|£h 
avowing  an  intention  to  withdraw  from  it,  he 
must  be  considered  an  inhabitant,  and  therefore 
not  subject  to  a  foreign  attachment.  Lyle  t. 
Foreman,  1  Dall.  480. 

446.  And  if  the  debtor  be  actually  dwelling  in 
the  county  where  the  writ  issues,  although  he  may 
not  be  an  inhabitant,  so  as  to  become  subject  to 
a  domestic  attachment,  his  effects  are  not  liable;  to 
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a  ibreigB  attachment     Bainhidg4  t.  Aldttaon^ 
2  Browne,  51. 

447.  But  the  having  once  been  an  inhabitant 
will  not  protect  a  man  forever  from  a  foreign  at- 
tachment, where  he  haa  notorionsly  emigrated 
from  the  state  and  settled  ehwwhere.  LyU  v. 
Fortnum,  1  Dall.  460. 

448.  A  foreign  attachment  will  lie  against  a 

Fenon  who  has  never  been  within  the  state  of 
ennsylvania.  Redwood  v.  Conse^ya^  2  Browne^ ^. 

449.  The  eflfects  of  an  American  consul,  resi- 
ding abroad,  and  who  was  engaged  in  partnership 
w^h  another  defendant,  wete  held  not  to  be  pro- 
tected from  a  foreign  attachment.  CMiwtit  v. 
Barclay,  1  Dall.  305,  note. 

450.  A  foreign  attachment  will  not  lie  against 
executors.  JfComb  v.  Dunehy  2  Dall.  73.  Prm- 
gU  V.  Black,  2  Dall.  97. 

451.  A  foreign  attachment  may  be  laid  upon  the 
property  of  a  foreign  corporation,  when  such 
property  is  found  in  this  state.  Bushel  v.  Com. 
hu.  Co.  15  S.  A  R.  173. 

452.  It  seems  that  in  the  case  of  an  attachment 
laid  in  a  foreign  country,  the  proceedings  will  not 
be  considered  void  here  merely  because  they  were 
laid  on  the  property  of  a  deceased  person,  if  the 
law  of  the  country  where  the  attachment  was  laid 
permits  it.  Bank  of  Jfwtk  Ameriea  v.  JfCall, 
4  Binn.  372. 

453.  In  the  case  of  a  foreign  corporation,  the 
attachment  can  be  dissolved  only  upon  the  de- 
fendants giving  bail  for  the  payment  of  the  debt, 
interest,  and  costs.  Bushel  v.  Com.  Ins.  Co.  15  S. 
A  R.  173. 

3.    Foreign  AUaehment. 

(a.)  What  Property  is  liahtt  to  Foreign  Attaeh- 
mentf  and  teken  an  Assignmsnt  will  drfeat  U. 

454.  L^ndfl  of  the  deiendant  are  subject  to  this 
process ;  and  execution  issues  against  the  lands 
attached,  on  judgment  by  default,  without  a  pre- 
vious scire  facias.  Graighle  v.  J^otnagel,  Peters 
C.  C.249. 

455.  Foretfn  attachment  may  be  laid  on  prop- 
erty in  the  bands  of  the  plaintiff  in  attachment. 
it.    Qeepostj  (d.) 

456.  Property  of  a  nster  state,  which  had  been 
brought  into  Pennsylvania,  for  the  public  use  of 
the  tornier,  was  held  not  to  be  liable  to  a  foreign 
attachment,  at  the  suit  of  an  individual.  Jfathans 
V.  CammonweaUk  of  Virginia,  1  Dall.  77,  note. 

457.  Debts  due  to  a  partnership  cannot  be  at- 
tached in  a  foreign  attachment,  to  answer  the  sep- 
arate debt  of  a  deceased  partner.  JifComb  v. 
Dunck,  2  Dall.  73.  Contri,  M' Catty  v.  Emlen, 
2  Dall.  277.    2  Testes,  190. 

458.  A  debt  due  to  one  of  several  copartners 
may  be  attached  in  the  hands  of  the  garnishee  to 
answer  a  debt  of  the  company.  CaigneU  v.  QU- 
haud,  2  Teates,  35. 

459.  A  bond,  from  the  garnishee  in  a  foreign 
attachment,  to  the  debtor  oT  the  plaintiff,  may  be 
attached,  although  not  due,  ana  execution  may 
iiaue  for  the  amount  when  it  falls  due.  Walker  v. 
Gibhs,  2  Dall.  211.    1  Teates,  255. 

460.  So  a  debt  in  suit  may  be  attached.  M'Car- 
ty  V.  fm/en,  2  Dall.  277.    2.  Teates,  190. 

461.  But  money  paid  into  the  hands  of  the 
prothonotary,  in  satisfaction  of  a  judgment,  is  not 
the  subject  of  a  foreign  attachment,  M  the  suit  of 
the  former  defendant.    Ross  v.  Oark,  1  Dall.  254. 

462.  A  chose  in  action  which  has  been  equita- 
bly assigned  is  not  subject  to  the  operation  of  a 
foreign  attachment,  as  the  property  of  the  assignor. 
U,  States  V.  Vaughan,  3  Binn.  394.  Caldwell  v. 
Vance,  3  Binn.  400.  Corset  v.  Craig^  1  Wash.  C. 
CJ  424. 


463.  Thus  stock  of  the  old  bank  of  the  United 
States,  which  had  been  sold,  bona  fide,  and  the 
certificate  delivered  to  the  purchaser,  witn  a  power 
of  attorney  to  transfer  it  at  the  bank,  was  held  not 
liable  to  an  attachment  as  the  property  of  the  ven- 
dor, although,  at  the  time  of  the  attachment,  it  re- 
mained in  the  name  of  the  vendor,  on  the  books 
of  the  bank.  U.  States  v.  Vaughan,  3  Binn. 
394. 

464.  A  beine  indebted  to  B,  a  bill  of  exchange 
was  drawn  in  tavor  of  B  upon  A,  and  indorsed  by 
B  to  C,  to  whom  he  was  indebted.  A  having  re- 
fused acceptance,  an  action  was  brought  against 
him  by  C,  m  the  name  of  B.  Afterwards,  a  for- 
eign attachment  was  brought  by  D,  a  general 
creditor  of  B,  in  which  A  was  summoned  as  gar- 
nishee, and  judgment  obtained.  Held  that  tlie 
bill  of  exchange  amounted  to  an  appropriation  of 
the  debt  due  by  A  to  B,  and  that  C  was  entitled 
to  recover  in  preference  to  the  plaintiff  in  the 
attachment.     Corser  v.  Craig,  1  Wash.  C.  C.  424. 

465.  A|  living  in  Charleston,  remitted  a  bill  of 
exchange  to  B,  in  Philadelphia,  and  at  a  subse- 

auent  day  directed  the  proceeds  to  be  applied  .to 
iie  payment  of  certain  specified  creditors,  in  cer 
tain  proportions.  C,  one  of  the  creditors,  attached 
the  whole  fund  in  the  hands  of  B,  and  of  the 
drawee  of  the  bill.  Ruled,  that  from  the  time  of 
receiving  A's  letter,  directing  specific  payments, 
B  became  a  trustee  for  those  creditors,  and  that  the 
creditors  thereupon  acquired  such  an  interest  in 
the  trust  fund  as  could  not  be  divested  or  affected 
by  the  plaintiff's  attachment.  Sharpless  v.  Welsh, 
4  DaU.  279. 

466.  And  a  creditor  who  lays  an  attachment  on 
the  property  of  his  debtor,  after  notice  from  a  third 
person  that  he  has  an  interest  in  the  fund,  is  bound 
to  refund  to  such  third  person  his  proportion  of 
the  money  recovered  under  the  attaciiment,  not- 
withstanding the  whole  has  been  decreed  to  him 
by  judgment  of  court.  Bank  of  J^Tortk  America 
V.  M'Call,  3  Binn.  338. 

4&T.  Notwithstanding  an  assignment  by  com- 
missioners of  bankrupt,  in  England,  an  Ameri* 
can  creditor  may  attacn  the  effects  of  the  bankrupt 
here.    Mihu  v.  Moreton,  6  Binn.  353. 

468.  Money  doe  on  a  promissory  note,  drawn 
in  this  state,  but  negotiated  in  another  state,  can- 
not be  attached  before  it  is  payable,  so  as  to  defeat 
the  indorsee  or  holder  without  notice.  Ludlow  v. 
Bingham,  4  Dall.  47. 

4S9.  Whether,  after  a  general  assignment  made 
in  Pennsylvania  for  the  Denefit  of  creditors  gen- 
erally, a  particular  creditor  residing  in  Pennsylva- 
nia can  lawfully  lay  an  attachment  on  the  goods 
of  the  debtor  in  another  state,  is  doubted  in  Moore 
V.  Spackman,  12  S.  A  R.  291.  Such  attachment 
may  lawfully  be  laid  by  an  inhabitant  of  Pennsyl- 
vania on  behalf  of  a  British  creditor  of  the  as- 
signor, ib. 

.(b.)    For  what  Demands,  and  in  what  Courts,  a 
Foreign.  AUackment  lies. 

470.  This  process  is  limited,  as  to  the  cause  of 
action,  to  debts  contracted  or  owing  by  the  de- 
fendant, and,  of  course,  extends  only  to  actions  ex 
contractu.  Piscataqua  Bank  v.  Tumley,  I  Miles, 
312.  Where  bank  notes  are  stolen  by  A,  he  is  not 
liable  to  the  bank  in  this  process,  ib. 

471.  A  debt  due  to  one  who  is  an  applicant  for 
the  insolvent  laws  of  Maryland,  and  for  whom  a 
provisional  trustee  has  been  there  appointed,  is  not 
subject  to  a  foreign  attachment  in  Pennsylvania, 
it  being  in  gremiolegis.  MuUiken  v.  Augktnbaugh, 
1  Pennsyl.  117. 

472.  This  process  will  not  lie  for  demands  which 
arise  ex  delicto,  or  where  special  bail  would  not 
regularly  be  required.  Fisher  v.  Consequa,  2  Wash 
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C.  C.  382.  2  Browne,  Apps.  28.  Redwood  v. 
Consequaf  2  Browne,  62  Jatoby  v.  Gogell,  5  S. 
&  H.  450.  But  it  may  be  maintained  on  a  de» 
mand  for  unliquidated  damagei,  arising  ex  coti' 
tractu.  ib. 

473.  Where  the  cause  of  action  appeared  ieom 
the  affidavit  of  the  plaintiff  to  be  the  non-per* 
formancc  bj  the  defendant  of  the  8tipuIation«  in  a 
charter-party  made  with  the  plaintiff,  the  owner 
of  the  ship,  the  defendant  having  refused  and  re- 
nounced the  employment  of  the  ship  on  the 
voyage  described  in  the  contract,  by  which  dam- 
ages to  a  large  amount  were  sustained ;  it  was  held 
that  this  was  a  case  of  damages  not  susceptible 
of  liquidation  so  as  to  sustain  a  foreign  attachment. 
Clark  V.  IViUon,  3  Wash.  C.  C.  660. 

474.  Where  it  appeared  from  the  affidavit  that 
the  covenants,  for  the  breach  of  which  the  action 
was  brought,  were  made  with  a  person  sty  1  ins 
himself  the  agent  of  the  pluntiff,  who  executed 
the  instrument  in  his  own  name,  without  reference 
to  the  plaintiff,  the  attachment  was  dissolved  be> 
cause  the  action  could  not  be  supported  in  the 
name  of  the  plaintiff,  ib. 

475.  It  is  no  objection  to  an  attachment,  that 
the  plaintiff  had  sued  out  an  attachment  in  another 
state  for  the  same  cause  of  action,  unless,  perhaps, 
thd  defendant  had  given  bail  on  the  first  attach- 
ment, ib. 

476.  But  a  foreign  attachment  was  set  aside 
where  a  judgment  bad  been  obtained,  for  the  same 
demand,  in  a  sister  state,  and  an  execution  levied 
in  pursuance  thereof.  Downing  v.  Philips j  4 
Yeates,275. 

477.  A  foreirn  attachment  does  not  lie,  in  the 
circuit  court  of  the  United  States,  against  the 
effects  of  an  inhabitant  of  the  United  States. 
HolUngsworth  v.  ^damSy  2  Dail.  396. 

478.  But  it  will  lie,  in  that  court,  against  the 
effects  of  an  inhabitant  of  a  foreign  countrv .  Fish" 
er  V.  ConsequAf  2  Browne,  Appx.  28.  2  Wash.  C. 
C.382. 

479.  A  legacy  given  to  a  feme  covert  is  not 
subject  to  this  process,  in  a  suit  of  her  husband's 
creditor.  Dennison  v.  J^igh,  2  Watts,  90.  '  Robin- 
son V.  JVotlptr.  1  Whart.  179. 

480.  Nor  a  legacy  in  the  hands  of  an  executor, 
for  the  debt  of  the  legatee.  ShnoeU  v.  Kteut  2 
Whart.  332.  BarneU  v.  Weaver ^  ib.  418.  See 
Ross  V.  Jf  Kinney,  2  Rawle,  227. 

(  c.)    Garnishee's  Rights  and  Ldabiliiies. 

4S1.  If  the  e^arnishee  pay  over  to  the  plaintiff 
the  debt  attached,  without  being  compelled  to  do 
so  by  due  course  of  law,  and  without  requiring' 
the  security  directed  to  be  given  by  the  act  of  as- 
sembly, he  will  not  be  discharged  from  the  original 
debt.     Myers  v.  Urich,  1  Binn.  25. 

482.  A  garnishee  is  not  liable  for  interest  during 
the  perioa  in  which  the  attachment  Is  pending, 
unless  there  has  been  fraud  or  collusion,  or  an 
unreasonable  delay,  occasioned  by  the  conduct  of 
the  garnishee.  Fitzgerald  v.  Caldwelly  2  Dall. 
215.  S.C.lYeateB,274.  S.P.Updegrt^v.Spnng, 
11  S.  <&  R:  190. 

483.  Where  the  attachment  is  laid  in  the  hands 
of  a  third  person,  interest  ceases  until  it  is  dis- 
solved.    fVtUirtg  V.  Consequa,  Peters  C.  G.  521 . 

484.  But  this  exemption  from  interest  does  not 
extend  farther  than  the  amount  of  the  debt  claimed 
in  the  attachment,  with  the  interest  which  would 
probably  accumulate,  together  with  a  liberal  allow- 
ance for  the  costs  of  suit  and  the  expenses  of  the 

Krnishee.     Beyond  this  the  garnishee   will  be 
ble  for  intetest.    Slckman  v.  LapsUy,  13  S.  &, 
R.  224. 

485.  And  where  the  attachment  is  laid  by  the 
pUiiftiff|  iif  Ilia  own  hands,  interest  continues  to 


run  daring  the  pendency  ot  the  attaduiMpnl 
Willing  V.  Consemia,  Peters  C.  C.  521. 

480.   The  garnishee  is  bound  by  the  act  of  con 
^ss  of  2d  of  March,  1799,  to  satisfy,  in  the  first 
instance,  all  debts  due  to  the  United  Stales,  on 
custom-house  bonds,  wh«re  the  debtor  is  insolvent. 
WUling  V.  Bieeker,  2  S.  &.  R.  221. 

487.  Although  a  garnishee  may  be  liable,  as 
indorser,  for  the  defendant  in  the  attachment,  yet 
unless  he  is  actually  a  creditor  «t  the  tivie  of  the 
attachment,  the  funds  of  the  original  debtor  an 
bound,  and  tlie  effect  of  the  attachment  cannot 
be  diminished  by  subsequent  credits,  to  which  tiM 
garnishee  may  become  entitled.  Taylor  v.  Gt^d- 
ner,  2  Wash.  C.  C.  488. 

488.  Thus,  if,  after  a  foreign  atUchinent  laid, 
tlie  garnishee,  as  indorser  of  a  bill,  accepted  by 
the  debtor,  and  protested  before  the  attachment 
laid,  pa^s  the  bill,  he  cannot  retain  against^ the 
plaintiff  to  the  amount  so  paid.  ib. 

489.  A  foreign  attachment  gives  the  attaching 
creditor  a  lien  on  a  debt  due  by  the  garnishee  to 
the  defendant,  so  far  as  to  restrain  the  garnisbeo 
from  paying  it  over  to  his  creditor,  but  no  farther. 
It  creates  no  lien  on  the  real  or  panoiial  estate 
of  Uf/e  garnishee.    Parker  v.  Farr,  2  Browne,  332. 

490.  Therefore,  where  the  garnishee  dies  intes- 
tate, and  without  leaving  assets  to  pay  all  his 
debts,  the  plaintiff  in  a  foreign  attachment  has  no 
preference  over  other  creditors,  if  the  subject  of 
the  attachment  is  a  debt  due  by  the  garnishee  to 
the  defendant  in  the  attachment,  ib.  331. 

491.  A  foreign  attachment  may  be  pleaded  in 
bar,  although  the  garnishee  has  not  paid  the 
money,  and  the  attachment  has  been  discontinued 
for  the  purpose  of  showing  that  the  defendant 
ought  not  to  be  charged  with  interejit  during  the 
pendency  of  the  attachment.     Updegraff  v»  inning, 

11  S.  db  R.  188. 

492.  Where  an  attachment  is  pleaded  hj  a  gar* 
nishee  in  a  suit  depending  against  him,  it  mast 
always  be  in  abatement.  Cheongwo  v.  Jones^  3 
Wash.  C.  C.  359.  But  the  judgment  obtained  by 
a  creditor  in  an  attachment  laid  upon  funds  in  his 
own  hands,  may  be  pleaded  in  bar  by  wajr  of 
offset,  or  given  in  evidence  on  notice,  ib. 

(d.)  Pleadings,  Practice,  and  Effect  of  Judgment, 
in  Foreign  Attachment. 

493.  Where  the  attachment  is  laid  by  the  ored- 
itor  on  property  in  his  own  hands,  there  ia  no  ne- 
cessity for  a  summons,  sctrs/oaoj,  interrogatories 
or  any  other  coercive  process  against  nimse^. 
Graig/de  v.  JTotnagdy  Peters  C.  0.1245. 

494.  A  defendant  who  would  take  the  benefit 
of  a  prior  attachment  by  himself,  must  show  the 
existence  of  his  debt ;  the  record  of  a  judgment 
is  not  prima  fade  evidence  in  such  case.  Moyer  t. 
Lohengier,  4  Watts,  390. 

495.  The  recovery  of  a  debt  In  a  scire  facias 
against  tlie  garnishee  is  a  bar- to  a  recovery  of 
the  saioe  debt  from  him  by  one  who  took  defence 
on  the  trial  of  the  edre  facias,  if  such  recovery 
were  not  obtained  by  collusion,  &c.,  between  the 

famishee  and  the  plaintiff  in  the  attachmeiiL 
Rawle,  100. 

496.  The  court  may  inquire  into  the  cause^  of 
action,  in  the  same  manner  as  in  cases  of  capias, 
and  will  adjudge  that  the  effects  of  the  defendas$ 
be  discharged  from  the  attachment,  if  no  sufficient 
cause  of  action  appear.  Vienne  v.  M'Carty^ 
1  Dall.  154. 

497.  The  law,  as  to  affidaviU  of  the  cause  of 
action,  is  the  same  as  in  England  previous  to  the 

12  Geo.  I.  Therefore,  an  affidavit  sworn  to  be- 
fore the  lord  mayor  of  London,  was  held  suffi- 
cient.    Taylor  v.  Knox.  1  Dall.  158. 

498  On  a  rule  to  show  cause  why  an  attach- 
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meiit  sbould  not  be  dlaaolveA,  the  court  will  not 
receWc  Bupplemenlary  affidaTits.  Eldridge  v. 
Bobinson,  4  S.  <X[.  R.  543. 

499.  The  cotirt  does  not  require  the  same  pre- 
GiBion  in  affidavits  of  cause  of  action  in  attaeh* 
Qient9  as  in  cases  of  capias.  JUdtoood  v.  Const- 
qua,  2  Browne,  78. 

500.  But  an  attachn^nt  was  dissolved  where 
the  affidavit  stated  that  the  defendant,  in  consMex* 
ation  of  the  plaintiff's  forbearing  to  sue  him  for 
six  months,  promised  to  pay,  without  averring 
that  the  plaintiff  did  forbear.  MolUt  y.  Fonsera, 
4S.  &R.  543. 

501.  Where  one  tract  of  land  is  attached,  and' 
BO  entered,  the  court  cannot,  by  rule,  substitute  a 
different  tract.     Sinnmetx  v.  J^fiam,  3  Yeates,  285. 

b02.  Where  ••shallop  had  been  attached^  tfa<» 
court,  on  motion,  ordered  it  to  be  sold,  as  a 
perishable  commodity.    Omel  y.  CAeto,  1  DaJl.  379. 

503.  It  is  too  late  to  move  to  quash  an  attacli- 
raent  after  judgment  has  been  rejrularly  entered 
apott  It.     frhiteside  v.  Oakman,  I  Dall.  ^94. 

504  Where  notice  had  bee»giveuof  an  intend- 
ed motion,  subsequently  to  which  judgment  was 
entered,  th0  court  held-,  that  the  motion  should  be 
considered  as  made  when  notice  was  given,  «nd 
tliat  the  plaintiff  should  show  his  cause  of  action, 
though  after  the  third  court.  Fenman  v.  Gardi- 
netf  4  Teales,  6. 

506.  In  the  supreme  court,  a  motion  for  a  rule 
to  show  cause  why  an  attachment  brought  to  July 
term  should  not  be  dissolved,  is  in  time  if  made  at 
the  December  term  following.  Ktarnsy  r.M*Cul- 
hi^h,  5  Binn.  389. 

506.  Rules  to  show  cause  why  an  attachment 
should  not  be  dissolved  are  always  determined  by 
the  whole  court,  and  will  not  be  heard  unless  the 
applicafi^n  is  made  at  the  first  term.  MUtenberger 
V.  Uoyd,  2  Dall.  79. 

507.  An  attachment  will  not  be  dissolv^  mere- 
ly because  there  had  been  a  delay  of  ronrteen 
years  in  ^ecutin?  the  writ  of  inquiry,  if  tlie  de- 
lay is  accounted  ror.  Cookson  v.  Turner^  2  Binn. 
4o3. 

506.  The  decision  of  the  common  pleas,  in  dis- 
solving a  foreign  and  sustaining  a  domestic  attach- 
ment, cannot  be  reviewed  by  the  supreme  court 
on  error,  although  the  facts  are  stated  by  consent 
on  the  record.    Arum.  1  Binn.  226. 

509.  The  act  of  1806,  requiring  a  statement, 
does  not  apply  to  the  case  of  a  foreifi^n  attachment. 
Redwood  v.  Consemtaj  2  Browne,  7%.  Pancake  v. 
Harris,  10  S.  6l  R.  109.  a 

510.  And  an  action  of  debt  under  this  act  is 
improper  in  a  foreign  attachment.  Pancake  v. 
Harris,  ubi  sup.  * 

51 1 .  The  plaintiff  may  execute  a  writ  of  in- 
quiry, returnable  on  the  second  return  day  of  the 
term.     Anon,  2  Testes,  436. 

512.  The  defendant  is  not  entitled  to  produce 
evidence  before  the  jury  on  the  execution  of  the 
writ  of  inquiry.  Jftlenachan  v.  JifCarty,  1  Dall. 
375< 

513.  Where  a  declaration  in  assumpsit  had  been 
filed  in  a  foreign  attachment,  and  judgment  obtain- 
ed, it  was  held  that  a  scire  facias  could  not  be  sus- 
tained against  the  mmishee  until  after  the  exe- 
cution of  a  writ  of  inquiry.  Pancake  v.  Harris, 
W&.&K.  109. 

514.  A  rule  for  taking  the  depositions  of  wit- 
nesses may  be  granted  Defore  the  return  of  the 
scire  facias,  on  notice  to  the  garnishee.  Anon.  y. 
Galhraith,  2  Dall.  7&. 

515.  The  act  of  1798  requires  the  court  to  fix 
the  day  for  the  appearance  of  the  garnishee,  and 
they  will  take  care  that  reasonable  notice  is  given 
M' Graph  v.  Dorf miller  2  Browne,  101.     Seven 
dafs  are  not  a  reasonable  notice,  ih. 


516.  Where  a  rule  was  taken  by  the  plaintiff 
"  to  answer  in  twenty  days,"  the  court  held  that 
the  defendant  was  entitled  to  twenty  days*  no- 
tice. %b. 

517.  The  court  will  not  order  the  garnishee  to 
answer  interrogatories  before  the  return  of  the 
stir e  facias.  Cramond  v.  Trustees  of  the  Bank  of 
United  States,  4  S.  &  B«  147. 

516.  But  the  interrogatories  may  be  sent  out 
and  served  with  the  scire  facias;  and  if  the  gar- 
nishee make  any  delay  is  answering  them,  uler 
the  return  of  the  writ,  the  court  win  make  such 
further  order  as  will  expedite  the  plaintiff's  re- 
covery, ib. 

519.  If,  on  trial  of  a  scire  facias  against  a  gar- 
nishee in  a  foreign  attachment,  plaintiff  read  de- 
fendant's answers  to  the  interrogatories  exhibited 
to  him,  he  may  still  contradict  the  answers,  by 
proving  that  the  defendant  swore  differently  on 
another  occasion.    Adium  v.  Yard,  1  Rawie,  163. 

520.  In  a  scire  facias  against  A,  as  garnishee  of 
B,  a  plea  in  abatement  by  A,  that  he,  before  and 
since  the  attachment,  was  a  copartner  in  trade 
with  C,  who  is  not  named  in  the  writ,  and  was  as 
such,  and  not  In  his  separate  capacity,  indebted 
B,    is    bad   on  demurrer.     Breaisford  v.  Meade 
1  Yeates,  468.     Vanuxem  v.  Lockwood,  I  Yeates 
493. 

521.  On  a  demurrer  to  a  plea  in  abatement  to  a 
scire  facias,  the  answers  of  the  defendant  to  inter- 
rogatories filed  against  the  garnishee  cannot  be 
read  in  evidence.  Brealsforay.  Meade,  X  Yeates, 
488. 

522.  On  a  plea  of  nulla  bona  to  a  scire  facias, 
with  leave  to^ive  the  special  matters  in  evidence, 
where  the  defendant  had  given  written  notice  that 
he  should  insist  on  the  non-payment  or  tender  of 
freight  for  the  goods  attacned,  as  a  defence,  the 
evidence  was  aomitted,  although  the  cause  of  de- 
tainer was  not  specially  pleaded.     Wood  v.  Eftach, 

1  Yeates,  177. 

523.  On  the  plea  of  nidla  bona,  a  verdict  finding 
etkctM  in  the  hands  of  the  defendant  of  a  certain 
value,  is  bad.  The  jury  must  find  the  specific 
goods,  bnt  they  may  also  find  their  value,  to  save 
the  necessity  of  a  special  inquest.  Cravford  y. 
Barry,  1  Binn.  481. 

524.  Where  judgment  had  been  obtained  in  the 
common  pleas,  and  a  sdre  facias  issued,  which 
was  removed  by  certiorari  to  the  supreme  court, 
it  was  held,  that  a  second  sdre  facias  issued  prop- 
erly out  of  the  supreme  court.     Walker  v.  Gibbs, 

2  Dall.  211.    1  Yeates,  255. 

525.  On  a  sdre  facias,  the  jury  found  for  the 
plaintiff  in  a  certain  sum,  "  exclusive  of  a  bond  *' 
not  then  due ;  it  was  held,  that  the  word  eicdusive 
might  be  construed  <*  over  and  above,"  to  effectu- 
ate the  intent  of  the  jury.  ib. 

'  526.  If  \h0  plaintiff  (K>es  not  proye  more  in  the 
hands  of  the  garnishee  than  the  latter  admits  by 
his  plea  to  the  scire  facias,  or  his  answer  upon  in- 
terrogatories, he  must  pay  the  costs ;  but  if  more 
is  proved,  then  the  costs  fall  npon  the  garnishee. 
Walker  y.  Wtdlace,  2  Dall.  43. 

527.  A  judgment  in  foreign  attachment  cannot 
be  removed  by  certiorari.  Aliter  of  the  sdre  facias 
issued  upon  it.     Walker  v.  G^bs,  1  Yeates,  211. 

528.  A  sdre  facias  is  not  necessary  to  revive  a 
judgment  in  a  foreign  attachment.  Cookson  y. 
Turner,  3  Binn.  416. 

529.  A  share  of  bank  stock  attached  cannot  be 
transferred  to  the  plaintiff  on  .a  judgment  in 
foreign  attachment.  Gardiner  v.  Bank  of  Penn* 
sj^ffarua,  4  Yeates,  377. 

530.  The  death  oflhe  defendant  afler  final  judg- 
ment does  not  dissolve  the  attachment.  Fitch  y. 
Ross,  4  S.  &  R.  557. 

531.  It  is  not  necessary  that  the  mourity  given 
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for  the  restoration  of  the  ffooda^  if  the  defendant 
shall  within  a  year  and  cul^  disprove  the  debt, 
should  be  given  before  the  issuing  of  the  execu- 
tion :  it  is  sufficient  if  it  be  ^Iven  Before  sale.  ib. 

532.  Where  the  defendant  dies  afler  final  judg- 
ment, the  plaintiff  must  give  the  security  to  his 
representatives.    Fitch  v.  RosSf  4  S.  &  R.  565. 

533.  The  proceeding  by  the  defendant  to  obtain 
restitution  is  by  a  scire  facias  ad  disprobandum 
debitwn,  which,  like  entering  bail,  puts  the  plain- 
tiff to  the  legal  proof  of  the  demand,  and  lets  the 
defendant  into  a  full  defence.  M'Clenaehan  v. 
M' Catty,  1  Dall.  378.  Brealsford  v.  MeadSf 
1  Yeates,  495.     FiUk  ▼.  Ross,  4  S.  &  R.  5G5. 

534.  The  judgment  of  the  court  of  another 
state  in  an  attachment  laid  there,  respecting  tiie 
disposition  of  the  property  attached,  is  conclusive 
in  every  other  state.  Moore  v.  SpackmaUf  12  S. 
&R.  2rf7.    See  3  Wash.  C.  C.  56(j. 

535.  Where  the  defendant  in  the  attachment 
and  his  assignees  are  permitted  to  become  parties' 
to  the  suit,  and  put  in  their  claim  to  the  property 
attached,  it  ceases  to  be  an  ex  parte  proceeding, 
and  they  are  bound  by  the  judgment  of  the  court 
as  to  their  right  to  the  property.  t4. 

536.  An  action  may  be  maintained  against  the 
plaintiff  in  a  foreign  attachment,  for  attaching  the 
property  of  a  debtor  who  is  not  within  the  pur- 
view of  the  attachment  laws.  Foster  v.  Sweaty, 
14  S.  &  R.  387. 

537.  Entering  special  bail  to  dissolve  the  at- 
tachment, and  confessing  judgment  for  a  smaller 
amount  than  that  claimed,  are  not  a  waver  of  the 
right  of  action,  ib. 

538.  The  liability  of  bail  given  to  dissolve  an 
attachment  is  to  the  amount  of  his  recognizance, 
and  he  will  not  be  relieved  on  paying  the  sum 
sworn  to  by  the  plaintiff  on  a  rule  to  snow  cause 
why  the  amount  should  not  be  reduced.  Fetter- 
man  V.  Hopkins,  5  Watts,  539. 

539.  Notice  of  the  execution  of  a  writ  of  in- 
(]uiry  to  assess  damages  on  the  judgment  is  put  up 
in  the  prothonotary^a  office.  Duncan  v.  Lloyd, 
1  Miles,  350. 

540.  Where  the  goods  have  been  sold  hy  order 
of  court,  as  perishable,  and  the  proceeds  paid  into 
court,  the  plaintiff  cannot,  on  obtaining  judgment, 
and  6Iing  a  recognizance  to  restore,  ^.,  take  out 
tlie  proceeds,  till  he  obtains  judgment,  on  a  scire 
facias  against  the  gornishee.  Tredicay  v.  Stanton, 
1  Miles,  388. 

541.  As  to  the  practice  of  leaving  property  in 
the  garnishee's  hands,  and  his  liability  therefor, 
see  Braskear  v.  iVest,  7  Pet.  622. 


ACCESSION.    See  Corfusioit,  die. 


ACCESSORY. 

1.  By  the  common  law,  an  accessory  cajinot  be 
put  on  trial,  against  his  consent,  until  tlie  princi- 
pal is  convicted.  Henoe,  if  the  principal  be  dead 
before  conviction,  the  accessory  cannot  be  tried. 
Commonwealth  v.  Phillips,  16  Mass.  423. 

2.  The  guilt  of  the  principal  must  be  estab- 
lished before  the  accessory  can  be  tried.  2  Burr's 
Trial,  440. 

3.  An  accessory  to  a  felony  committed  by  sev- 
eral may  be  tried  as  accessory  to  those  who  have 
been  convicted ;  but  if  tried  as  accessory  to  all, 
and  some  have  not  been  proceeded  against,  it  is 
error.     Stoops  v.  Commonwealth,  7  S.  &;  R.  491. 

4.  Ailer  conviction  of  an>  accessory,  it  is  not 
ground  for  arresting  judgment,  that  the  indict- 
ment does  not  allege  that  the  principal  had  been 
convicted.     Harty  v.  The  State,  3  Blackf  336. 
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tried,  though  the  principal  is  not  convioCed.  SUUa 
V.  5.  L.  2  Tyler,  249.  Commonwealth  v.  Andremm^ 
2  Mass.  14.  ComTnontoeaUh  v.  Frye,  1  Virg.  Cas. 
18.    BuUer  v.  State,  3  M'Cord,  S84. 

6.  But  in  North  Carolina,  lie  cannot  be  tried 
before  the  principal,  exicept  when  the  latter  ''  ee- 
oapc|a  and  eludes  the  process  of  law."  State  v. 
Groff,  1  Murph.  270.  StaH  v.  Goodie,  1  Hawks, 
463. 

7.  Theve  can  be  no  accessory  afler  the  fact  to< 
a  misdemeanor.  Commonwealth  v.  Maeombtt^  3 
Mass.  256.    Commonwealth  v.  Barlow,  4  Maaid 

8.  In  treason  and  trespass  theie  can  be  no  ats 
ceMories ;  all  are  principals.  Whitsker  w.  English, 
I  Bay,  15.     Chanet  v.  Parkor,  1  Rep.  €on.  CL 

9.  Conviction  of  a  principal,  withont  judgment, 
warrants'  the  trial  of  the  acceuory.  Common^ 
wealth  V.  Williamson,  2  Virff.  Cas.  211. 

10.  A  verdict  that  tl^  defendant,  indided  as 
accessory  to  a  murder,  is  guilty,  without  stating 
whether  accessory  'to  the  murder  in  the  first  or 
second  decree,  is  erroneous,  ib. 

11.  If  A  is  charged  in  the  indictment  asprinci* 
pal,  and  B  as  accessory,  and  the  jury  find  B  to  be 
the  principal,  and  A  the  accessory,  tne  indictment 
is  sustained.    State  v.  Mairs,  Coxe,  453. 

12.  The  crime  of  accessory  before  the  fact  to  a 
murder,  is  murder,  within  the  meaning  of  ths 
statute  of  limitations.  People  v.  Mather,  4  Wend. 
229. 

13.  In  murder,  there  can  be  no  accessories  at 
the  fact;  all  are  principals.  State  ▼.  Arden,  1 
Bay,  488. 

14.  The  statute  of  1784,  c.  65,  §  1.  (Mass.)  has 
not  abolished  the  distinction  between  acc^essories 
and  principals  in  the  second  degree,^  C^mMUmr 
wealth  V.  Knapp,  9  Piek.  497. 

15.  7he  terms  'aiding  and  abetting,'  in  the 
United  States  statute  of  lolfi,  c.  86,  §  3,  rconcem- 
ing  the  introduction  of  slaves,)  do  not  rater  to  the 
refaition  of  principal  and  accessory ;  aiders,  as  well 
as  actors,  are  principals.  V.  States  r.  Qoodisur, 
12  Wheat.. 460. 

16.  The  acts  of  piHS7  mentioned  in  §  8  of  the 
statute  of  April  30,  I79u,  are  such  as  are  comtnitr 
ted  by  citizens  of  the  United  States,  or  on  board 
of  vessels  of  the  United  States ;  and  therefore  the 
10th  and  Ilth  sections,  as  to  accessories,  refer  to 
the  acts  mentioned  in  §  8th.  U.  States  v.  Howard^ 
3Wash.  C.C.340. 

17.  Where  goods  are  feloniously  iaken  bj  a 
servant,  in  his  master's  absence,  and  the  master 
afterwards  assists  in  secreting  ^lem,  he  is  an  ac- 
cessory only,  though  he  directed  ihe  original 
taking.    J^orton  v.  PeiOfle,Q  Cow.  137. 

18.  The  court  nlav  in  its  discretion  permit  <ma 
acoessory  to  be.  tried  separately  from  the  prinoi* 
pal.     State  v.  Yancey,  1  Const.  Kep.  241. 

19.  If  the  principal  in  murder  nas  absconded, 
and  process  or  outlawry  is  seasonably  commenced, 
but  there  is  not  time  to  finish  it  at  the  second 
term,  the  accessory,  who  has  refused  to  be  tried 
without  the  principal,  though  he  has  been  twoterins 
under  indictment,  is  not  entitled  to  be  discharged 
on  habeajs  corpus.  Commonwealth  v.  Sheriff,  16 
S.  &  R.  304. 

20.  Whatever  constitutes  one  an  accessory  in'« 
capital  offence,  makes  him  liable  as  principal  in 
a  misdemeanor.    State  v.  Wes^eld,  1  Bailey,  132. 

21.  The  record  of  the  conviction  of  a  slave,  as 
principal  in  a  felony,  is  evidence  against  a  nee 
man  as  accessory  before  the  fact.  So  of  the  slave's 
confession  of  his  own  guilt  as  principal.  State  t.. 
SimSy  2  Bailey,  29.     State  v.  Crank,  ib.  66. 

22.  The   record  of  the  principal's  conviction 
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■iiMi  be  prodaeed  on  trial  of.tlM  aceeHory,  unless 
tlier'are  tzied  togetber,  oi.the  latter  has  consented 
to  be  tried  before  the  formetTy  or  the  former  is 
dead,  or  has  been  pardoned  before  trial.  StaU  v. 
Crmnk,  2  Bailey,  66.     . 

23.  Bat  if  the  indictment  charge  the  accessory 
-with  hting  preaent,  aiding  and  abettinff,  the  prin* 
eipal*8  gmlt  may  be  paoved  by  parol  evidence> 
tbough  the  principal  has  been  convicted,  ib, 

24-  Where  the  principal  and  accessory  are 
joined  in  an  indictment,  and  tried  separately,  the 
re6ord  of  the  princtpars  oonviction  is,  prima  fucief 
evidence  of  his  suilt,  upon  the  trial  of  the  accesso- 
ry  ',  and  as  the  harden  of  proof  is  on  the  acoes> 
Bory,  he  most  show  clearly  that  the  principal 
ought  not  to  have  been  convicted.    CommonwtaUh 

25.  But  the  accessory,  in  9vn;^  case,  is  not  le- 
strieted  to  proof  of  facts  that  were  not  shown  on 
the  former  trial,  and  which  are^ incompatible  with 
the  guilt  of  the  principal,  ib. 

2b.  If  an  indictment  allege  a  •burglarious  entry 
with  intent  to  steal,  and  then  and  there  stealing, 
it  is  only  the  offence  of  burglary,  and  a  count 
charging  o«e  as  accessory  to  "  the  offence  afore- 
said^'* Ib  good.  Stoops  ▼.  CommonwealUi^  7  S.  <!; 
&.491.   . 

27.  In  an  indictment  a^inst  an  accessory  be- 
fore the  fact,  in  felony,  it  is  not  necessary  to  set 
forth  the  conviction  or  execution  of  the  principal. 
SuUe  V.  Crtrnk,  2  Bailey,  66.  Slate  v.  Sims, 
ib.  29. 

28.  Where  one  was  indicted  as  accessory  to  a 
marder  committed  by  a  slave,  it  was  held  suffi- 
cient to  describe  the  slave  by  his  own  name, 
without  setting  out  that  of  his  master.  2  Bai- 
ley, 66. 

SSL  •  l^jpome  of  the  persons  engaged  in  accom- 
plishing a  lawful  purpose,  commit  a  ibiony,  in  the 
pnsenjBe  of  others  of  the  party,  but  without  their 
psrtieipMion,  the  latter  are  neither  princi]Ms  nor 
accessdHes.     V.  States  t.  Jones,  3  Wash.  O.  C.  223. 


ACCOMPLICE. 

L  An  accomplice,  separately  indicted,  is  a 
competent  witness  on  the  trial  of  the  other  of- 
fender. U.  States  V.  Henrv,  4  Wash.  C.  C.  428. 
PeopU  T.MhippU,  9  Cow.  7W.  Biprd  v.  Common- 
UK^il,  3  Yhg.  Cas.  490. 

,  8l  Jliterf  of  a  party  in  the  same  indictment,  un- 
less he  haa  been  first  acquitted  or  convicted. 
PeopU  r.  BOl^  10  ^phns.  95.  Slate  ▼.  Weir,  1  Dev. 
363.  State,  V.  Carr,  Coze,  1.  State  v.  Mooneu, 
1  Yarg.  431. 

&  The  competency  of  accomplices  to  testify 
dees  nat  arise  from,  nor  depend  on,  the  doctrine 
of  «iHiiiovement.    Byrd  v.  Commomoealtk,  2  Virg. 
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there  be  no  proof,  or  veiy  slight 

one  of  two  or  more  joint  deiendaifiB, 

win  not  admit  hkn  as  a  witness,  nor 

for  his  immediate  acquittal,  in  order  to 

. ium  competent  to  testify  on  the  trial  of  the 

Mngp.  State  v.  Carr,  Coxe,  1.  Pennsylvania  v. 
jMi^-  Addis.  353.  S.  F.  StaU  v.  Mexander,  2 
Rep*  Con.  Ct  171.  Contra,  State  v.  Shaw,  1 
Root,  134. 


jjgp*he  admission  of  an  accomplice  to  testify 
'^  9§SBntk  his  fellows,  is  matter  of  discretion  in  the 
-  eoQft ;  and  the  motion  to  introduce  him  for  this 
purpose  should  be  made  by  the  prosecuting  offi- 
cer; and  the  court  will  grantor  refuse  the  motion, 
as  will  best  effect  the  purposes  of  justice.  People 
V.  Whipple,  9  Cow.  707. 

6.   When  an.  accomplice  is' admitted,  in  such 
case,  and  makes  a  i\ill  disclosure,  he  is  entitled, 
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in  New  York,  to  recommendation  for  pardon,  ib 
AUter,  in  Virginia.      Burd  v.  CommenweaJUh,  2 
Virg.  Cas.  493. 

7.  But  an  accomplice,  admitted  to  testify  as 
to  one  crime,  may  be  prosecuted  for  anollier.  9 
Cow.  707. 

8.  And  it  is  sufficient  reason  to  reject  him  as  a 
witness  in  one  case,  that  he  is  charged  with  an- 
other felony,  ib, 

9.  One  who  had  Seen  convicted  of  murder, 
and  who  was  the  leader  in  its  commission,  was 
not  permitted  to  testify  on  the  trial  of  an  accesso- 
ry before  the  fact  ib. 

10.  If  the  prosecuting  officer  promise  an  ac- 
complice that  he  shall  not  be  prosecuted  if  he  will 
make  a  full  disclosure,  and  he,  upon  such  prom- 
isej  make  a  confession,  but  afterwards  refuses  to 
testily  ;  this  confession  is  admissible  in  evidence 
against  him.  Commonwealth  v.  Knapp,  10  -Pick. 
4«9. 

11.  The  jury,  in  such  case,  cannot  reject  the 
confession  as  incompetent  evidence,  auer  the 
court  has  admitted  it,  though  they  may  disregard 
it,  if  they  deem  it  incredible,  ib. 

12.  Where  three  were  bound  over  to  answer  to 
a  criminal  charge,  and  one  of  them  died  before 
trial,  his  declarations,  made  a  short  time  before  his 
death,  were  held  not  to  be  adhiissible  in  behalf 
of  the  others.  RespubHca  v.  Langeake,  1  Teates, 
415. 

13.  The  testimony  of  an  accomplice  is  not  to 
be*  disbelieved  from  the  mere  fact  that  he  is  an 
accomplice ;  but  the  courts  usually  instruct  a  jury 
that  his  testimonv  is  not  to  be  regarded,  unless 
it  is  confirmed,  m  some  paxt  of  it  at  least,  by 
unimpeachable  evidence.  U.  States  v.  Kessler, 
1  Bald.  22. 

ACCORD  AND  SATISFACTION. 

I.  What  is  a  good  Accord,  &c. 

II.  Of  Pleading,  Accord,  Slc. 

I.     What  is  a  good  Accord  and  Satisfaction. 

1.  An  agreement  to  pay  and  accept,  or  even 
payment  and  acceptance  of,  a  less  sum  than  is 
due,  in  satisfaction  of  the  debt,  is  not  a  good  ac- 
cord and  satisfaction.  Seymour  v.  Mintum^  17 
Johns.  169.  Johnston  v.  Brannan,  5  Johns.  271. 
Dederick  v.  Lehman^  9  Johns.  333.  Jones  v.  Bui- 
UU,2Uii^A9.    4Litt.  242. 

2.  Payment,  however,  and  acceptance  of  the 
principal  in  full,  without  the  interest  due,  is  re- 
garded as  a  good  accord,  &c.    5  Johns.  271. 

3.  Where  it  was  agreed  between  the  payee  and 
one  of  two  joint  makers  of  a  note  for  ^71,  that,  if 
the  latter  would  pay  ^21  55,  the  former  would 
not  call  on  him  further^  but  would  look  to  the 
other  maker  for  the  residue ;  and  that  sum  was 
accordingly  paid ;  it  was  held  not  to  be  a  satisfac- 
tion, nor  a  bar  to  an  action  against  both.  Harri- 
son V.  Close,  2  Johns.  448. 

4.  Acceptance  of  a  dividend  under  a  voluntary 
assignment  made  by  a  debtor  without  his  cred- 
itors' concurrence,  and  witho'ot  an  agreement  to 
accept  the  assignment  in  satisfaction  of  the  debt, 
is  no  bar  to  an  action  for  the  balance.  Allen  v. 
Boosevelt,  14  Wend.  100 

5.  Payment  of  less  than  the  whole  debt,  if  made 
before  it  is  due,  or  at  a  difEerpnt  place  from  that 
stipulated,  if  received  in  full,  is  a  good  satisfac- 
tion. Smith  V.  Brown,  3  Haw^  580.  Jones  v. 
BtdUtt,  2  Litt.  49. 

6.  A  mere  acknowledgment  of  sPtisfaction  will 
not  sustain  a  plea  of  accord,  &c. ;  something 
valuable  must  be  given.  Logan  v.  Austin,  1  Stew. 
476. 

7.  Acceptance  of  a  eoUateral  thing,  if  of  anar 
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legal  ralue,  in  satisfaction  of  a  preexisting  debt,  ia 
a  good  accord,  &.c.  Williamt  y.  StaTUorif  1  Root, 
426.    BUnn  y.  Chester ^  5  Day,  360. 

8.  The  acoeptaace  tn  fti]l  satisfaction  by  a 
creditor  of  the  not^-of  a  third  person  for  the  whole 
amount  due  on  a  previous  note  given  by  his 
debtor,  is  an  extinguishment  of  the  original  con- 
sideration ;  and  such  acceptance  may  bie  pleaded 
in  bar  to  a  recovery  on  the  original  note.  Booth 
V.  Smithy  3  Wend.  66. 

9.  fitter f  if  the  third  person,  whose  note  is 
taken,  be  an  infant,  and  he  successfully  defend  on 
the  ground  of  infancy.  H^tniworth  v.  WentwerUi, 
6  N.  Hamp.  410. 

10.  Givmg  further  security  for  part  of  a  debt, 
or  other  security,  though  for  a  less  sum  than  the 
debt,  and  acceptance  of  it  in  full  of  all  demands, 
make  a  valid  accord  and  satisiaction.  Boyd  v. 
HUchcoekf    20  Johns.  76.      Le  Page  v.  M'Crea, 

1  Wend.  164.  Kdlogg  v.  Richards,  14  Wend. 
116. 

11.  An  agreement  to  accept  a  thing  in  satis- 
faction is  executed  by  a  delivery,  to  the  person 
appointed  by  the  party  to  receive  it.  Anderson  v. 
Highland  Tump-  Co.  16  Johns.  86. 

IS.  An  accord  not  executed  Is  no  bar  to  a  pre- 
existing demand.  ^Miter,  of  an  executed  accord, 
t^.  Coit  V.  Houston^  3  Johns.  Cas.  243.  Waikin- 
son  V.  fnglesbtfj  5  Johns.  386.  Latapee  v.  Pecho- 
Her,  2  Vvash.  C.  C.  180.  RusseU  v.  LyiUy  6  Wend. 
390.  But  an  accord,  with  tender  of  satisfaction, 
and  refusal,  is  a  good  bar,  being  equivalent  to  ac- 
cord executed.  3  Johns.  Cas.  ubi  sup.  Contra, 
Clark  V.  Dinsmare,  5  N.  Hamp.  13o.  RusseU  v. 
LytUy  6  Wend.  390. 

13.  An  accord  and  satisfaction,  to  constitute  a 
legal  bar  to  an  action,  must  be  full,  perfect,  and 
complete.     Clark  v.  Dinsmorey  5  N.  Hamp.  136. 

14.  In  an  action,  in  form  ez  delicto ,  it  one  of 
several  plaintiffs  accept  a  sum  of  money  in  satis- 
faction of  his  part  of  the  damages,  such  accord 
and  satisfaction  is  no  answer  to  tne  action,  ib. 

15.  An  agreement  by  two,  having  each  an  ac- 
tion for  false  imprisonment  pending  against  the 
other,  to  discontinue  their  respective  actions,  and 
an  actual  discontinuance  accordingly,  are  a  good 
accord  and  satisfaction.  Foster  v.  7Vu22, 13  Johns. 
466. 

16.  An  agreement  to  assign  all  ode's  projperty 
to  his  creditors,  or  to  a  third  person  for  their  bene- 
iSt,  and  their  agreement  to  accept  the  same  in  full 
satisfaction  of^  their  respective  demands,  when 
executed,  constitute  a  good  accord,  &c.  Watr 
kinson  v.  IngUsbyf  5  Johns.  366.  S.  P.  13  Mass. 
427. 

17.  One  security  may  sometimes  be  pleaded  in 
bar  of  another,  by  way  of  accord,  &e.  Thatcher 
v.    Dudley,  3  Root,   169.     Seaman  v.   Haskins, 

2  Johns.  Cas.  195  See  Bank  r.  Letcher,  3  J.  J. 
Marsh.  196. 

18.  Accord  and  satisfaction  is  a  good  bar  to  an 
action  of  covenant,  where  the  breach  of  cove- 
nant has  accrued ;  but  not  where  the  breach  has 
not  accrued.  Harper  v.  Hampton,  1  Har.  &,  J. 
673. 

19.  A  receipt  by  a  seaman  in  full  of  all  demands 
against  the  ship,  oer  owners  or  officers,  for  wages, 
'*  and  also  one  dollar,  as  a  full  compensation  for 
any  thing  else,"  will  not  support  a  plea  of  accord 
and  satisfaction  in  bar  of  an  action  of  assault  and 
battery  against  the  master — especially  where  he 
withheld  the  wages  until  the  receipt  was  signed. 
Thomas  v.  M*Danid,  14  Johns.  185. 

20.  An  accord  and  satisfaction  of  a  joint  tres- 
pass by  one  is  good'  for  all  concerned ;  and  in  an 
action  of  trespass  against  five,  where  the  plaintiff 
accepted  a  note  from  two,  in  satisfaction  as  to 
tliem,  but  not  to  operate  as  a  satisfaction  for  the 


other  three  defendants,  the  eadM  of  aetlonwas 
Held  to  be  discharged  as  to  all.  EUU  r.  Blteer, 
2  Ham.  89.  S.  P.  Rtdde  v.  Turner,  2  H.  & 
M.  38. 

21.  Bo  an  accord  and  satisfiiotion  by  one  of  sev- 
eral joint  obligors  is  valid.  Strang  v.  Solwus, 
7  Cow.  224. 

S2.  Accord  and  satisfaction  made  before  a  breach 
of  covenant  is  not  a  bar  to  an  action  on  the  cove- 
nant; but  when  any  damage  has.«ccnied,  the  ac- 
cord is  a  bar  to  the  recovery  of  the  damages. 
Smith  V.  Broton,  3  Hawks,  580. 

23.  A  parol  accord  and  satisfaction  (e.  g.  an 
agreement  to  receive,  and  an  acceptance  of  a  deed 
of  land)  of  the  condition  of  a  penal  bond,  afto 
the  day  of  payment,  is  a  good  bar  to  an  action  on 
such  bond,  under  a  statute  of  Neir  York.  Strang 
T.  Holmes,  7  Cow.  224. 

24.  As  the  sum  mentioned  in  the  condition  of  a 
penal  bond  \a  the  true  amount  due  upon  it,  as  well 
after  as  before  the  day  of  payment,  accord  and 
satisfaction  of  the  condition  is  therefore  valid, 
either  before  or  afier  the  day  of  payment,  ib. 

25.  The  time  of  accord  and  satisfaction  stated 
in  a  notice  of  special  matter,  is  not  mate^^,  and 
may  be  departed  from  in  evidence,  ib. 

fid.  Where  an  agreement  was  made,  at  the  time 
of  the  execution  of  a  note  payable  in  money,  that 
it  should  be  paid  in  labor,  and  the  lajrar  was  ac- 
cordingly done— it  was  held,  on  a  suit  upon  the 
note,  tliat  these  facts  sustained  the  plea  of  accord 
and  satisfaction.     BUnn  v.  Chester,  5  Day,  359. 

27.  If  the  satisfaction  accrues  from  a  stranger 
or  third  person,  it  cannot  be  pleaded  as  an  accord, 
&c.  Clow  V.  Borst,  6  Johns.  37.  Stark  v.  Tkomp^ 
son,  3  Monr.  302.  But  it  is  good  cause  te  an  in- 
junction and  relief  in  equitj.  3  Monr.  30».' 

28.  The  giving  and  receiving  of  one  ^Migktion 
in  lieu  of  another,  tlie  parties  to  which,  or  some 
of  them,  are  different,  may  be  pleaded  as  an  ac- 
cord, &e.  But  to  render  tt  available,  tte  condi- 
tion of  one  or  both  parties  most  be  rendennl 
better.  BuUen  v.  M"  GtUtcuddu,  2  Dana,  92,  See 
also  Letcher  v.  Bank,  1  Dana,  84. 

29.  Where  A  signed  a  composition  deed,  and 
released  his  debtor  from  all  demands,  and  after- 
wards sued  him  for  breach  of  covenant  in  dis* 
charging  a  judgment  that  he  had,  before  the  com- 
position, assigned  to  A  —  and  it  appeared  that  the 
cause  of  action  accrued  previously  to  the  veleaae;  the 
release  was  held  to  bar  the  action,  though  the  sum 
set  opposite  to  A's  name  in  the  composition  deed 
was  for  a  wholly  difibrent  demand^  and  though 
the  deed  of  assignment  specified  that  the  property 
conveyed  by  the  debtor  should  be  divided  among 
the  creditors  in  proportion  to  their  several  de- 
mands.    RusseU  V.  Rogers,  10  Wend.  473.  ' 

11.     Of  pleading  Accord  and  Sati^aetim' 

30.  An  assignment  of  debts  and  balances  of 
accounts  cannot  be  pleaded  as  an  accord  and  satis- 
faction to  an  action  of  debt  on  bond.  Buddieum 
V.  Kirk,  3  Cranch,  293. 

31.  It  is  a  good  plea  in  bar,  that  the  plaintiff', 
pending  the  suit,  accepted  a  writing  as  an  accord, 
dec.  from  a  third  person,  with  condition  to  dismiss 
the  suit.     Webster  v.  Wyser,  1  Stew.  184. 

32.  Plea  that  defendant  delivered  negotiable 
notes  to  a  third  person,  in  behalf  of  the  plaintiflr, 
without  averring  that  such  person  was  agent  of  the 
plaintiff  for  that  purpose,  or  that  the  notes  came 
to  the  knowledge,  or  into  the  possession  of  the 
plaintiff,  and  were  accepted  in  satisfaction,  is  bad. 
Bird  V.  Caritat,  2  Johns.  342. 

33.  An  oral  agreement  executed  maybe  pleaded 
to  an  action  on  a  prior  written  agreement.  Paffma 
V.  Bamet,^  2  Marsh  312. 
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.  34.  ^o  debt  OB  ft  mH9te  Inmd,  accord  witli  the 
coUeetoS,  and  delivery  of  goods  in  aatisfactioiiy  m 
Aoi  «.goodan»wer..  Collectors  raiuit  obtain  money, 
MarUn  r.  V.  States,  4  Monr.  4fi7. 

3a»  A  ple&«m  bar  to  yji  action  agaiast  a  snrety, 
who  si^ed  a  joint  antf  aevcaal.  ncrte  witb  tbe 
prineip^s,  alleging  that  the  plaintiffs,  with  other 
creditors  of  the  principals,  eiecnted  an  indenture 
with  certain  trustees,  and  thaceia  covenanted  that 
tbey  would  leMiye  their  projp^Uon  of  the  elSects 
of  the  prioAfrpaM  thereby  assi^ed  ,to  such  tsu»> 
lees,  and  would  release  and  discbarjge  the  princi- 
pals from  all  claims  and  demands — is  not  good  as 
a  plea  of  accord  and  satisfaction ;  as  it  does  not 
show  th^t  any  thing  was  received  by  the  plaintiffs 
in  satisfaction.  Ttmkerman  r.  JVetoAoU,  17  Mass. 
583. 

36.  A  plea  of  accord,  &c.  must  show  that  Om 
plaintiff  received  somethhur  valuable.  Davi$  v. 
Aaaks,  3  J.  J.  Marsh.  497. 

37,  To  action  of  debt  on  bond  for  payment  of 
money,  a  plea  averring  an  agreement  by  the  obUeee 
to  accept  a  sorrender  of  laad  morU^agad  as  coUat- 
qnl  security,  and  a  tender  of  pertormance  by  the 
deleodant,  is  mot  a  good  bar :  an  accord  must  be 
executed.    RusseU  v.  Lyde,  6  Wend.  390. 

3d.  Whether)  to  debt  on  an  administration  bond, 
it  is  a  good  plea  of  accord  and  satisfaction,  that 
the  parties  interested  in  the  estate  agreed  that  ad- 
miowtimtion  should  be  suspendedt  "^^  ^^^  ^^ 
their  consent  the  property  was  delivered  to  the 
intesUte's  widow?     Coffin  v.  Jones,  11  Pick.  45. 

39.  Where,  to  debt  on  a  aingle  bill,  the  obligor 
pleaded  that  he  ^ve  a  bond  to  A  and  b  for  and  on 
aceoaot  of  all  his  debts,  on  which  bond  judgment 
was  entered,  and  afterwards  he  ^ve  the  said  bill 
to  thejifciMfffor  a  sum  due  to  him;  and  that  the 

^plaiirtiupllbKwerds  accepted  the  said  judgment  in 
Toll  sn>iii^|i|li)l>  of  the  said  bill ;  and  that  the  defend- 
ant ig9M,  at  the  alaintiff 's  recjuest,  taken  into  cus- 
tody on  exeeutioft  issued  on  said  iudgment,  and  was 
afterwards  disahar^d  by  the  plaintiff 'f»  consent. 
It  was  held  that  this  plea  was  good  *,  that  the  con- 
sent of  A  and  B  was  to  be  intended,  and  that  the 
plaintiff,  as  cestui  que  trust  under  the  judjrinent, 
nad  affirmed  it  and  accepted  it  in  satisfaction. 
Seaumn  w.  Haskins,  2  Johns.  Cas.  195.  S.  P.  fW- 
mmt  v.  Haskme,  2  Caines,  369. 

40.  A  parol  agreement  eanjiot  be  received  in 
evidence  to  prove  a  plea  of  accord,  &c.  to  an  ac- 
tion of  debt  on  bond.  Slate  Bank  v.  LUtlejohnf 
1  Dey.  db  BaL  563. 

41.  Tbo  lapse  of  20  years  after  damag^sustained 
by  breach  of  a  covenant  a^nst  incumbrances  on 
land,  im,  vrima  fade f  sufficieiit  to  support  a  plea  of 
accord,  ate.  to  an  action  on  the  covenant.  Jen^ 
kins  Y.  Hopkins,  9  Pick.  543. 

42.  Plea  that  plaintiff  accepted  the  provisions 
in  a  deed  of  trust  made  fbr  benefit  of  defendant's 
cieditors,  is  not  a  bar  to  action  on  the  claim  thus 

Srided  fiV.«  Trotter  v.  WilUams,  6  Monr.38.  ib. 
. «     • 

43.  Aoceptanoe  by  a  ward,  after  he  is  of  age, 
of  promissory  notes  which  the  guardian  had  not 
ealiected,  and  was  therefore  liabfe  to  pay,  is  not  a 
ffood  pletftd  tn action  on  the  guardian's  bond,  un- 
was  tbey  are  collected.  Commonwealth  v.  Miller, 
5  Monr.  206. 

4Lf  A  receipt  acknowledging  payment  of  a  par- 
titfmr  sum,  but  not  stating  it  to  be  in  fall,  will 
not  Bupport  the  plea  of  accord,  &c.  XCvlUn  t. 
iroarf,3DeT.219. 

45.  An  accord  must  appear  to  be  advantageous 

to  the  pvty ;  and  therefore  in  trespass  for  taking 

the  plaintiff's  cattle,  it  is  not  a  good  plea  to  say 

tbant'Waa  an  accord  that  the  plaintiff  should  have 

Jat^Cttle  again.    iTes^  v.  AeoZ,  2  WatU,  424. 

46«  Where  a  creditor  indorses  on  a  note  that  he 


has  received  a  third  |erson*B  note  fbr  a  less  sum 
as  a  compromise  for  the  full  payment  of  it,  he 
cannot  afterwards,  on  a  suit  upon  the  first  note, 
4prove  that  the  maker  verbally  agreed  to  make  a 
further  payment  thereon.  Kellogg  v.  Richdrds^ 
14  Wend.  116. 

47.-  A  delivery  of  personal  property  by  the  de- 
fendant to  the  plaintiff,  in  consideration  of  the 
plaintiff 's.  undertaking  to  pay  all  the  defendant's 
debts,  may  be  pleaded,  as  accord  and  satisfaction, 
in  bar  of.  an  action  on  a  bond.  M'Creary  v. 
M'Crearyj  5  Gill  &  Jahns.  147. 

48.  But  a  plea,  in  assumpsit,  that  the  defendant 
bad  paid  the  sum  in  the  declaration  mentioned,  in 
goods,  is  not  a  sufficient  plea  of  accord,  dec.  Si" 
nard  v.  Patterson,  :^Blackf.  353. 

49.  Unkss  a  plea  of  accord,  dec,  by  the  deliv- 
ery of  certain  property  to  the  plaintifT,  states  a  time 
when  the  Miverylhs  made,  it  is  bad  on  special 
demurrer.    Penee  t.  Smock,  2  Blackf,  315« 

50.  The  plea  should  state  what  was  given  in 
satis&ction,  allege  delivery,  and  expresdy  aver 
an  acceptance  in  satisfaction  and  discharge.  State 
Bank  V.  IMOejohn,  1  Dev.  &  Bat*  565. 

51.  Accord  and  satisfaction  is  a  good  plea  to 
debt  on  a  record  from  another  state.  Hardwick 
V.  King,  1  Stew.  312. 

52.  An  agreement  to  pagr  a  l^ss  sum,  and  to  dew 
liver  goods  in  dischsrge  of  a  greater  sum  due, 
must  be  fully  executed,  and  the  money  and  goods 
accepted  in  satisfaction.  Accord  alone  cannot,  in 
such  case,  be  pleaded  in  bar  of  the  original  de- 
mand.    SprunAerger  r.  DetUler,  4  Watts,  126. 

53.  Accord,  without  satisfaction,  iaa  bad  plea; 
both  must  be  averred.  Maze  v.  MiUer,  1  VVash. 
C.  C.  328.    See  also  3  Blackf.  353. 

54.  But  a  contract  under  seal  between  the  maker 
and  payee  of  a  note,  whereby  one  covenants  to 
deliver,  and  the  other  to  receive,  certain  property 
in  payment  of  the  note,  may  be  well  pleaded  in 
bar  to  an  action  on  the  note.  Bryant  v.  Gale^ 
5  Verm.  416. 

55.  Accord  and  satisfaction  may  be  pleaded  in 
bar  of  a  writ  of  error.  Salmon  v.  PixUe,  2  Day, 
242.  Qdjeks— Pottsr  v.  Smith,  14  Johns.  444. 
Clowes  V.  Dickenson,  8  Cow.  328. 

56.  Where  to  an  assignment  of  errors  on  a 
certiorari,  the  defendant  pleaded  accord  after  judg- 
ment rendered,  with  satisfaction  of  the  damages 
and  costs,  and  the  plaintiff  demurred  to  the  plea, 
it  was  held  that  the  defendant  in  error  was  entitled 
to  judgment;  though  it  seems  that  the  more 
proper  course  would  nave  been  for  tbe  defendant 
to  plead  a  release.    Potter  v.  Smith,  ubi  sup. 

57.  Overruling  the  demurrer  and  reveisin^  the 
judgment  would  not  have  entitled  the  plaintiff  in 
error  to  recover  back  what  he  had  paid  in  satis- 
fiiction ;  and  therefore  as  his  only  object. could  be 
to  subject  the  defendant  to  the  costs  of  the  teriio- 
rati,  the  court  overruled  the  demurrer  without 
r^erence  to  the  strict  propriety  of  the  plea.  ib» 


ACCOUNT  RENDER. 

I.  When  this  Action  lies,  and  in  toto  Courts. 
II.  Pleadings  and  Proceedings  in  the  Action, 

I.  When  an  Action  of  Account  lies,  &c. 

1.  The  remedy  at  law,  by  action  of  account,  has 
fallen  into  disuse,  in  New  tork ;  chancery  there  ex- 
ercises jurisdiction  in  all  matters  of  account.  Dun^ 
can  v.  Lvon,  3  Johns.  Ch.  351.  See  also  JVeol 
V.  Ked,  4  Monr.  162. 

2.  Assumpsit  is  substituted,  in  Massachusetts, 
with  all  the  advantages,  (as  the  court  have  power 
to  appoint  auditors),  without  the  disadvantages 
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pecnliar  to  the  action  of  iBcoaBt.    Fanning  v. 
CakadwUk,  3  Pick.  424. 

3.  To  eapport  this  action,  a  contract,  express  or 
impHed,  moat  be  shown.    Ktii^  of  France  r.  Mor-* 
ris,  cited  3  Yeatea,  251. 

4.  In  Connecticot,  it  will  lie  in  every  oaaa 
where  a  person  has  rooeiTed  money  to  the  use  of 
another ;  especially  if  it  be  received  of  a  third  peiw' 
son,  to  be  delivered  over.  Mumford  .v.  Avenf^ 
Kirby,  163. 

5.  Three  men,  on  their  netition  as  selectmen, 
were  authorized  by  the  legislature  to  ^11  the 
property  of  a  person  non  compos,  and  use  the 
proceeds  for  his  support,  subject  to  account  with 
his  representatives,  ader  his  decease,  foir  Uie  un- 
expended balance.  They  w^r^held  so  to  account, 
as  individuals,  (and  not  the  lown,)  with  his  ad- 
ministrator.   HoUy  V.  iacktoo^,  1  Conn.  180. 

6.  Where  there  is  a  prooSiB  to  account,  the 
plaintiff  has  his  election  to  bring  assumpsit  or 
account.     Wetmore  v.  WoodbridgCyKirhyy  164. 

7.  That  account  will  lie  is  no  objection  to  bring- 
ing assumpsit,  if  the  defendant  is  not  deprived  of 
any  right,  or  put  to  any  inconvenience.     Tousey 

•  V.  Prestauj  1  Uonn.  175. 

8.  Where  personal  property  is  limited  over  by 
way  of  remainder,  account  will  lie,  afler  the  de- 
termination of  the  pai^cular  estate,  to  recover 
tfuch  property.     Griggs  v.  Dodge,  2  Day,  28. 

9.  icont  partners  in  a  Mercantile  adventure  may 
have  account  render  against  each  other  by  the 
common  law;  tenants  in  common  by  the  27th 
section  of  the  statute  4  Ann,  c.  16 ;  which  section 
is  in  force  in  Pennsylvania.     Griffith  v.  WiUingf 

3  Bion.  317.    Irvine  v.  Hanlin,  10  S.  &  R.  220. 

10.  This  action  lies  against  a  woman  as  receiver 
of  property,  though  she  were  a  feme  covert  at  the 
time  of  receiving  it.  Green  v.  Johnson^  3  Gill  & 
Johns.  388.    Simik  v.  Woods,  3  Verm.  485. 

IL  Where  one  assumes  to  be  guardian,  or  agent 
of  a  .guardian,  and  as  such  enters  on  an  infant's 
lands  and  receives  rents,  the  infant  may  treat 
him  as  a  trespasser,  or  wave  the  tort  and  bring  an 
aoCion  of  account  or  bill  in  equity.  Sherman  v. 
Batlou,  8  Cow.  304.  See  Stanard  v.  WhiitUsey, 
9  Conn.  556. 

•12.  Where  one  receives  rent  belonging  to  three 
infants,  tenants  in  common,  lawfully  for  the  guar- 
dian of  two,  and  without  authority  as  to  the  other; 
the  other's  only  remedy  is  an  action  of  account  or 
bUI  |n  equity.    8  Cow.  vbi  sup. 

13.  Account  render  is  the  only  action  at  law 
th^t  can  be  brought  against  a  guardian,  as  such, 
except  an  action  on  his  bond.  3  Gill  ^  Johns: 
388. 

14.  This  action  will  not  lie  to  recover  mesne 
profits.    Harktr  v.  Whitaker,  5  Watts,  474. 

15.  It  lies  against  an.atU>rney  at  law  for  moneys 
received    for   his  client.      Bredin  v.  Kingland, 

4  Watts,  420. 

16.  And  against  a  trustee  named  in  a  will,  to 
compel  an  account  of  his  reoaipte  and  expendi- 
tures. .  Bredin  v.  Dwen,  2  W^tta,  95. 

17.  A  plaintiff  is  exktitled  to  an  accounting  for 
notes  in  the  defendant's  hands,  and  money  re- 
ceived on  them,  though  the  plaintiff  was  a  feme 

.  covert  at  the  date  of  the  notes,  but  not  so  when 
they  became  binding  on  the  promissors.  Smitk  v. 
Woods,  3  Verm.  48o. 

18.  Nor  does  it  vary  the  matter,  that  the  notes 
were  payable  to  the  defendant ;  they  having  been 
given  for  the  use  of  t|^  plaintiff,  ib.  See  also 
SmUh  y.  Woods,  4  Verm.  400. 

19.  One  tenant  in  common  of  real  estate,  who 
occupies  the  whole  without  claim  by  his  co- 
tenant  to  be  admitted  to  possession,  and  without 
hinderance  of  him,  n  not  liable  to  account  to  him 
for  his  share  of  the  profits,  unless  the  occupant 
has  reoeive<|,  otherwise  than  by  mere  occupancy, 


moi^Hhan  -his  share  ofrdixti  and  piofilt.    Skrgem 
V.  Parsont,  12  Masa.  149. 

2Ql  One  tenant  in  common  has  no  tc—cdy 
against  bis  co-tena&t,  or-the  guardian  of  his  ee- 
tenant,  or  the  agent  of  such  ^aidian  for  a  |i6r* 
tion  of  the  rents  received  by  either,  or  for  sepaics, 
except  an  action  of  account,  or  Dili  in  eq^iU. 
Shmnan  v.  BalUm,  8  Cow.  304,  De  MoU  v.  Ht^ 
gsmuMy  ib.  220. 

21.  Under  the  stitute  of  4  Ana,  a  tenant  m 
common  is  antwerable  only  for  so  much  as  he  has 
aotoally  received  more  than  his  just  share,  and 
ttot,  as  in  the  case  of  bailiffs^  conMnon  law,  for 
what  he  might  have  made.  Irvine  v.  Hanlinj 
10  S.  &  R.  ^1.    12  Mass.,  149. 

22.  Whethert  i^  ^Q^  tenant  in  common  receive 
the  whole  profits,  claiming  thom  as  his  o«^  and* 
dbnving  the  right  of  the  other,  he  would  beMde 
to  this  action  ?    10  S.  &  R.  ubi  suv. 

23.  In  an  action  of  account  alleging  that  the 
plaintiff  and  defendant  built  a  ship  under  an  agree- 
ment that  each  should  contribilte  a  moietv  of  the 
expense,  and  receive  a  moiety  of  the  -avails ;  that 
she  received  a  cargo,  and  was  sent  to  Baltimore, 
by  the  plaintiff  and  defendant ;  thence,  by  direc- 
tion of  the  plaintiff  and  defendant,  she  went  to 
London,  with  a  cargo  on  freight ;  and  afterwards 
performed  several  other  voyages  with  a  cargo  on 
freight,  and  was  at  last  sold  at  Cadiz ;  ana  Uiat 
the  defendant  jieceived  more  than  his  proportion 
of  the  ship,  both  of  the  voyages  and  the  sale : 
Held  that  the  plaintiff  and  defendant  were  to  be 
considered,  unaer  this  declaration,  as  joint  owners 
of  the  ship,  and  jointly  interested  in  all  her  voy- 
ages, from  the  time  she  was  built  until  she  was 
sold ;  and  that,  in  order  to  adjust  the  accounts  of 
the  parties,  it  was  proper  for  the  auditors  to  incjuire 
into  the  earnings  of  tne  ship,  and  the  losaes  inci- 
dental to  the  voyages.     Htue  v.  Hale,  8  fray,  377. 

24.  If  the  sale  of  personal  property,  by  one 
tenant  in  common,  be  authorized  or  ratified  by  his 
co-tenant,  and  acquiesced  in  by  the  purchaser,  the 
co-tenant  may  maintain  account  against  the  pur- 
chaser for  Ills  share  of  the  price.  OvtmU  v.  Sage, 
7  Conn.  95. 

25.  An  ac.tion  of  account  will  not  lie  where  the 
declaration  aJIeges  that  the  plaintiff  and  defendaat 
were  seized  of  lands  as  tenants  in  common  WfHl 
other  persons  to  the  plaintiff  unknown ;  and  also 
that  the  plaintiff  was  seized  of  a  mill  with  the  de- 
fendant, who  received  more  than  his  share  of  the 
profits.    May  v.  Williams,  3  Verm.  239. 

26.  This  action  will  lie  by  one  of  three  top  ixMwe 
tenants  in  common  for  rents  and  profits,  ir  his  in- 
terest is  separate,  and  that  of  the  other  tenants 
joint.     Wtswell  v.  WWdw,  4  Verm.  137. 

27.  Unless  a  settlement  has  been  made,  and  a 
balance  struck,  between  partners,  the  remedy, 
where  there  are  two,  is  an  action  of  account; 
where  more  than  two,  a  bill  in  equUy.  Beach  ▼. 
Botchkiss,  2  Conn.  ^.  ^ 

28.  Where  A,'B,'0,  and  D,  were  jointly  con- 
cerned, in  equal  proportions,  in  a  mercantile  ad- 
venture, of  which  A  had  the  sole  management , 
and  after  its  termination,  an  accouht  was  stated, 
the  net  proceeds  were  ascertained,  a%d  a  balance 
in  favor  of  the  adventure  was  struck  by  A ,  who 
delivered  such  account  to  B,  with  the  ammint  <tf 
B*s  share  stated  on  the  back,  and  paid  him  that 
amount  as  his  share ;  it  was  held  in  an  action  of 
assumpsit  Inrought  by  C  for  his  share,  that  anch 
statement  and  payment  to  B  were  not  equivalent 
to  a  liquidation  of  the  partnership  account,  and  a 
statement  of  the  sum  due  to  C.   A. 

29.  But  if,  in  a  proper  matter  of  account,  a  settle- 
ment has  been  made,  and  the  balance  aseertained 
and  struck  by  the  parties,  assumpsit  will  not  lie  to 
recover  such  balance,  ib. 

30.  An  agreemeat  between  twi^  to  enter  into  ■ 


ACCOUNT  RENDER. 


45 


tliiffle  troMtetioa  of  Irayini^  Ibr  the  porpdte  of 
prcnty  does  not  create  soch  partnership  u  eoniiaes 
the  timedf  of  either,  to  obtain  the  traits  of  Iheir 

Snrchase,  to   this  actki».      QtMreath  y.  Moore, 
I  Watts,  86. 

31.  Account  render  cannot  be  maintamed  by 
one  partner  aifainst'  two  others  of  his  partners, 
unless  there  be  a  joint  liability  on  tlie  part  of  the 
defendants  to  render  an  acoount  to  the  plaintiff. 
Wkelen  v.  Watmough,  15  S.  it  R.  153. 

39.  In  aceotint  render  between  partners,  if  these 
ikdts  ar«  proved  —  that  a  ^partnership  existed; 
that  the  deftlidanf  ^as  the  acting  partner ;  and 
that  he  received  any  oart  of  the  sum  from  any  of 
the  nersons  mentioned  in  the  declaration  —  he  will 
uniformly  be  oblitfea  to  render  an  account.  James 
T.  BMmCj  I  Dall.  MO. 

'93.  The  distinction  between  bailiffs  and  recelV- 
en  does  not  apply  to  the  case  of  partners  in  trade ; 
fi>r  one  partner,  though  chargea  as  a  receiver,  as 
entitled  to  every  ju^t  allowance  against  the  oth- 
er, ib.  ^ 

34.  Survivm?  administtator  can  maintain  ac- 
count against  the  representative  of  his  co-adminis- 
trator for  property  which  came  to  the  hands  of  the 
hitter.    JMums  v.  CorbiUf  3  Verm.  372. 

35.  A  died,  making  B,  bis  wife,  and  two  others, 
executors,  who  accepted  the  trust.  During  the 
settlement  of  A*b  estate,  B  married  C ;  and  C,  as 
executor  in  her  right,  received  iA>ney  belonging 
to  A's  estate,  and  died,  making  D  his  executor. 
In  an  action  of  account  brought'  by  B  and  her 
co-executors  against  D,  it  was  held  that  the  plain- 
tiffs had  an  interest  in  the  subject  matter,  which  en- 
titled them  to  sue ;  that  the  defendant,  as  the  repre- 
sentative of  C,  was  accountable  to  the  surviving 
ezecutoiffe ;  and  that  an  action  of  account  was  the 
appropr&te  remedy.  Smith  v.  Chapman^  5  Conn. 
14. 

36.  Account  does  not  lie  against  an  executor 
who  takes  the  goods  of  his  testator  into  his  own 
hands,  ax^  makes  a  profit  thereon,  nor  against  the 
executor  of  snch  executor.  Anon.  1  Hayw.  226. 
Nor  by  a  legatee  against  an  executor.  Eaves  v. 
Eaves,  Martin,  45. 

37.  The  plaintiff's  interest,  when  he  sues  one 
as  bailiff  axid  receiver,  must  not  be  joint  with  any 
other  person.-    Smith  v.  Woods ^  3  Verm.  485. 

38.  An  action  of  account-  will  lie  in  Vermont, 
where  the  plaintiff  and  defendant  both  reside  in 
New  Hampshire,  and  the  plaintiff  claims  on  ac- 
e&ml.^  profits,  in  locks  and  canals  in  New 
Hamjplbire,  received  by  defendant  as  copartner 
or  co-tenant  with  plain dff.  Whilmore  v.  OraUif 
Brayt.  22. 

39.  In  Connecticut,  this  action  may  be  brought 
before  a  justice  of  the  peace.  Btdkley  v.  Lewis, 
1  Boot,  217.  JiliUr,  in  New  York,  and  Pennsylva- 
nia. RiekeuY-  Bourns,  18  Johns.  131.  Wright  v. 
Gay,  10  a  ibR.  227. 

40«  Ui^der  the  50  dollar  act,  ftfew  Tork,)  where 
aecoonts  have  been  settled  between  the  parties,  a 
jostio*  has  juxisdictiony  unless  the  balance,  with 
the  «tber  aoeounts,  exceeds  four  hundred  dollars. 
Jibenaathy  «.  Jihemathy,  2  Cow.  413. 

41.  Itf  tPefitfisylvania,  nnder  a  statute  of  1705, 
this  aetion  may  he  referred  to  arbitrators.  Barde 
y>  WHson,  Z  Yeates,  150.  But  not  under  the  com- 
pfiJBory  arbitration  act  of  1810  —  semh,  Jones  v. 
Strattmij  4  8.  &  R.  76.  Deal  v.  Dad,  7  JS.  &  R. 
901. 

II.    Pleadings  and  Proceedings  in  the  Aetion. 

4S.  In  an  action  by  one  tenant  in  common 
against  the  other,  the  declaration  ought  to  state 
that  the  parties  are  tenants  in  common,  and  that 
the  defendant  iaa  received  loore  than  his  share : 


if  he  is  eharg^ed  as  k»Uff  generally,  the  plaintiff 
will  be  nonsuited,  hvine  v.  HanUn,  10  S.  &.  R. 
221. 

43.  The  defendant  is  to  be  allowed  a  just  pro- 
portion of  expenses  disbursed  for  the  estate.  An- 
derson V.  Chrdde,  1  Ashm.  136. 

44.  A  blank  in  the  declaration  for  the  time  in 
which  the  defendant  acted  as  bailiff,  would  be  cured 
by  verdict,  and  so  by  an  .awatd  of  arbitrators, 
where  it  appears  that  the  proofs  and  allegations  of 
the  parties  were  heard.  Wright  v.  Guy,  10  S.  & 
R.  227. 

45.  In  an  action  of  account  for  goods  received, 
a  special  demand  need  not  be  alleged  nor  proved. 
Stitrgcs  V.  Bush,  5  Day,  452. 

46.  A  declorationf  vi  accoutit,  which  alleges  a 
special  a^ement  how  the  money  should  l^  ap- 
plied, and  also  that  the  d4l|fendant  was  to  account, 
the refbr,  is  not  double.    Smith  v .  Smith,  2  Root,  42. 

47.  In  an  action  of  acoount  at  common  law, 
between  merchants,  it  is  unnecessary  for  the  plain- 
tiff to  state  in  his  declaration  from  whose  hands 
the  defendant  leceived  the  moneys  for  which  he  is 
called  on  to  account.    Moore  v.  Wilsotn,2  Chip. 91. 

48.  A  declaration  in  an  action  of  account  by., 
an  administrator,  against  a  surviving  partner,  in 
the  business  of  attorneys,  with  the  intestate,  as 
bailiff  and  receiver,  is  go^d ;  although  the  declara- 
tion does  not  aver  of  what  the  defendant  was 
bailiff,  and  does  not  aver  of  whom  the  defendant, 
received.    Robinson  v.  Wright,  Brayt.  22. 

49.  As  between  partners,  it  is  sufficient  for  the 
plaintiff  to  charge  the  defendant  generally  with 
the  receipt  of  the  money  to  their  joint  Mnefit; 
and  having  proved  a  receipt  by  the  hands  of  any 
one  of  the  ])er8ons  mentioned  in  the  declaration, 
he  is  entitled  to  a  general  verdict  upon  the  issue 
of  ne  ungues  receiver.  James  v.  Br&wns,  1  Dall. 
339. 

50.  If  the  declaration  charge  the  defendant  as 
bailiff  of  certain  goods  belonging  to  the  jdaini^, 
to  make  profit  of  for  the  plaintiff,  and  as  receiver 
of  certain  sums  by  tlie  hands  of  A  and  B,  being 
the  money  of  the  plaintiff;  and  the  evidence  is  of 
money  received  from  C  and  D  on  partnership 
account,  the  plaintiff  and  defendant  being  partners, 
the  variance  is  fatal.  Jordan  v.  Wilkins,  2  Wash. 
C.  C.  482. 

51 .  In  an  action  of  account  for  a  note,  given  hy 
A,  in  the  name  and  in  favor  of  the  plaintiff,  re- 
ceived by  the  defendant  to  be  accounted  for ;  «ii  a 
plea  of  never  bailiff,  «Sre.,  a  note  given  by  A  to 
the  selectmen  for  the  use  and  benefit  of  ti^  plain- 
tiff supports  the  issue.  Spalding  v.  Dwnlap, 
1  Root,  319. 

52.  A  count  against  one  as  receiver,  without 
stating  what  moneys  were  received,  is  bad.  May 
V.  Wuiiams,  3  Verm.  239. 

53.  The  plea  of  fully  accounted,  when  added  to 
that  of  never  bailiff,  &c.,  does  not  admit  the  liabil- 
ity of  the  defendant  to  account.  Whelen  v.  WtU- 
mough,  15  S.  &  R.  153. 

54.  Where  plaifltiff  consigned  to  defendant  a 
cargo  of  goods  to  be  sold  on  commission,  he  agree- 
ing to  return  what  were  unsold,  and  he  sold  a  part, 
and  delivered  to  the  plaintiff  an  account  current, 
debiting  himself  with  all  the  goods,  and  crediting, 
the  sales,  leaving  a  large  balance  of  unsold  and  , 
unreturned  .goods ;  it  was  held  that  these  facts 
did  not  maintain  the  plea  of  '*  f\illy  accounted," 
as  the  plaintiff  could  not  have  had  "  insimvl  com^ 
petassent  *'  against  the  Mefendant  for  the  balance 
of  account.  Read  v.  Bertrand,  4  VNjih.  C.  C. 
556.  .-       , 

55.  If  the  matters  offered  by  the  defendant  in 
discharge  of  the  plaintiff's  demands  are  disjiuted 
by  the  plaintiff,  he  mav  either  demur  or  take  issue 
before  the  auditors,    jf  there  are  more  points  of 
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dii^Mite  fhui  tme,  there  may  b6  a  demarmr  or  an 

iwue  on  etch,  which  are  certified  by  the  audilors 
to  the  couit,  and  then  tlie  matters  of  law  are  de- 
cided by  the  coart,  and  the  matters  of  fact  by  a 
jary ;  afler  which  the  aeeonnt  is  finally  settled  by 
the  auditors  according  to  the  result  of  the  trials. 
If  either  party  desires  to  join  issue,  and  the  audi* 
tors  refuse  permission,  or  if  the  auditors  conduct 
themseWes  with  any  manner  of  impropriety,  to 
the  injury  of  the  party,  redress  is  had  by  applica- 
tion to  the  court.    CrousUlal  v.  JIT  CdU^  5  Buui.  433. 

56.  Auditors  take  the  account,  and  refer  objec- 
tions and  issues  to  the  court;  and  if  the  narty 
neglect  to  tender  issues  in  fact  and  law  to  toem, 
he  cannot  allerwards  come  into  court  in  a  sum- 
mary way  and  object  to  the  items.  WiUon  v.  WU- 
ton,  2  South.  791. 

57.  Auditors  may  report  a  balance  in  &vor  of 
the  defendant.  Diekeraon  ▼.  WkitiUsa$,  2  Root^ 
12L 

56,  Whether  judgment  may  lawfulWbe  entered 
S^g  such  balance ;  and  whether  the  defendant  may, 
by  virtue  of  the  statute,  sue  out  a  aeire  facias 
against  the  plaintiff  for  such  balance  ?  CrousU' 
Uu  ▼.  AT  Call,  5  Binn.  433.  M'Call  y.  CrounUat, 
3  S.  ^^  a.  7. 

59.  But  the  defendant  mar  support  an  action  of 
debt  against  the  plaintiff  for  the  amount  of  the 
Mm  in  which  he  was  found  in  surplusage.  3  S. 
Sl  R.  ubi  sup, 

60.  Preyions  to  the  act  of  1821,  (which  author- 
izes the  arbitration  of  actions  of  account,  and  di- 
rects the  mode  of  proceeding,)  arbitrators  awarded 
a  certain  sum  against  the  defendant,  without 
having  prvviously  made  an  award  quod  eompvUt. 
Held  that  the  proceedings  were  erroneous.  Deal 
V  Z^eoi.  7  S.  &  R.  201 . 

61.  Uttder  the  act  of  1821,  the  arbitrators  must 
return  an  account,  showing  the  balance  resulting 
in  the  sum  awarded,  otherwise  the  award  is  bao. 
WrigtU  V.  Guy,  10  8.  &  R.  227.  Montgomery  v, 
Bwrjg0,\3  S.&R.  112. 

g£  Under  the  statute  of  1705,  referees  may  re- 
port a  sum  payable  to  the  plaintiff  by  instalments. 
Geary  ▼.  Cumun^hnm,  10  S.  &  R.  302. 

G^,  It  is  peculiarlv  the  province  of  auditors  to 
weigh  evidence  and  determine  facts,  and  herein 
there  can  be  no  inquinr  af\er  them,  nor  can  their 
report  be  set  aside  for  a  miatake  in  point  of 
fact  Parksr  v.  Jtvsry,  Kirby,  353.  fFood  v.  Bar- 
ney 2  Verm.  369. 

o4.  But  the  principles  of  law  on  which  auditors 
proceed  may  be  examined,  ih.  And  their  proceed- 
ings may  be  averred  on  remonstrance.  Spencer  v, 
Usker,  2  Day,  110. 

G5.  A  report  of  auditors,  that  the  defendant  had 
fully  accounted,  is  bad.  They  ought  to  find  that 
he  was  nothing  in  arrear.  ib, 

G6.  The  report  of  auditors  must  state  a  special 
account.     Finney  v.  Harbeson,  4  Yeates^  514. 

67.  A  general  verdict  for  the  plaintiff,  and  judg- 
ment of  quod  eomputety  do  not  conclude  the'Vle- 
fendaot  aa  to  the  dates  and  suiQs  mentioned  in  the 
declaration ;  but  the  auditors  may  make  the  prop- 
er charges  and  allow  the  proper  credits,  without 
regard  to  the  verdict.  J^ewlold  v.  SimSy  2  S.  &  R. 
317. 

68.  If  part  only  of  the  goods  mentioned  in  the 
declaration  are  received  l>y  the  defendant  to  be 
accounted  for,  and  a  part  are  either  not  received, 
or,  if  received,  are  not  to  be  accounted  for,  this 
matter  need  not  be  found  jipecially,  but  a  general 
verdict  is  gpod.     Sturges  v.  Bush,  5  Day,  452. 

69.  A  leport  of  auditors  that  tlie  defendant 
shall  pay  a  sum  to  the  plaintiff,  without  finding 
how  much  he  owed,  is  bad.  Thomas  v.  Alsop, 
2  Root,  12. 

70.  Auditors  may  be  inquired  of ,  aa  to  the  prin- 


ciples .en  which  they  made  im  the  sum  Ibmd  by 
them  to  be  due  to  the  plaintin.  Sfo/e  v.  WorUut^^ 
tan,  1  Root,  137.  Spalding  v.  Dunlap^  1  Hoot, 
413. 

71.  If  they  allow  articles  not  within  their  com- 
mission, their  return  will  be  set  aside.  Hotcari 
V.  Lyon,  I  Root,  268.  But  it  will  not  be  set  aside 
on  the  ground  of  newly  discovered  evidence. 
WiUwms  V.  WeUes,  1  Boot,  261. 

72*  To  an  action  of  account,  brought  in  Con- 
necticut by  an  administrator  of  A,  an  inhabitaat 
of  New  York,  the  defendant  pleaded  that  lie  had 
«|iplied  to  the  proper  probate  ^ourt  i%  New  York 
fi)r  a  settlement  of  the  plaintiff's  administratioB 
account,  claiming  to  be  a  creditor  oa  the  account 
which  was  the  subject  of  the  action  now  pending  ; 
and  that  said  probate  court,  afler  notice  and  heai^ 
iii^  of  the  parties,  found  a  balance  due  to  tfa^  de- 
fendant, and  decreed  payment  by  the  plaintiff  from 
the  funds  in  his  hands.  This  plea  was  held  ill,  as 
the  said  probate  court  had  no  authority  to  adjust 
the  claims.     Smith  v.  Brush,  10  Conn.  168. 

73.  On  an  objection  to  the  report  iftf  auditors, 
who  allowed  a  demand  arising  from  a  payment 
made  pursuant  to  such  decree,  it  was  held  that  the 
payment  was  not  exceptionable  for  that  reason ; 
nor  because  the  sum  so  allowed  aacrued  afler  the 
commencement  of  the  action.  Smith  v.  Brushy 
11  Conn.  369. 

74.  Where  Miditors  reject  certain  distiBct 
claims  of  the  defendant,  and  report  a  balance  in 
the  plaintiff's  favor,  and  the  court  decide  that 
such  claims  ought  to  be  allowed,  the  plaintiff  may 
remit  the  amount  erroneously  rejected,  and  have 
the  report  confirmed  for  the  rest.  ib. 

75.  A  report  that  the  plaintiff  baa  no  legal  de> 
mand  at  present  is  not  bad  for  uncertainty.  Mter, 
if  the  account  is  not  stated  therein.  ComocherT. 
Tulam,  4  Wash.  C.  C.  442.     . 

76.  All  items  since  the  suit  was  brousht  are  t« 
be  included  in  the  report,  down  to  the  final  esti- 
mate,   ib, 

77.  The  record  may  eontain,  or  may  only  refer 
to,  the  account.     Wilson  v.  Wilson,  2  South.  79i. 

78.  Where  the  plaintiff  lays  in  his  declaration 
the  value  of  the  chattels,  and  also  damages,  be  ob- 
tains judgment  for  the  value,  and  also  for  dam- 
ans, distinguishing  each.  Gratz  v.  Phillips,  5 
Bmn.  568. 

79.  If  the  defendant  resist  the  plaintiff's  claim 
by  pleading,  or  where  an  increase  is  received  by 
a  receiver  ad  merchandizandum,  there  shall  I»q 
judgment  for  damages,  ib.  But  if,  upon  thi^  issue 
of  never  bailiff  or  receiver,  the  Jury  assess  dam- 
ages, no  judgment  can  be  given  for  them,  ib, 

80.  The  rule  that  no  one  shall  recover  more 
damages  than  he  has  declared  for,  is  not  applicable 
to  account  render.  The  plaintiff  may  therefore 
Have  judgment  for  the  arrearages  to  a  greater 
amount  than  the  damages  laid  in  his  declaration. 
Gratz  V.  Phillip,  5  Binn.  564. 

81 .  On  the  trial  of  issues  certified  by  the  anditors^ 
the  plaintiff  cannot  ^ve  evidence  of  moneys  re- 
ceived before  the  time  laid  in  ihe  declaration. 
Sweigart  v.  Lowmarter,  14  S.  &.R-.900. 

82.  Where  the  plaintiff  declared,  id*  a  |reneral 
action  of  account,  that  the  defendant  received  of 
him,  on  board  a  ship,  certain  described  articlea  of 
his  property,  to  transport  and  sell  —  a  writing 
given  to  him  by  the  defendant,  acknowledging  the 
receipt  of  the  said  property,  which  should  entitle 
the  plaintift  to  one  sixth  part  of  the  profits  of  the 
cargo,  was  held  inadmissiole  to  prove  tlie  declara 
tion.    Hughes  v.  Barney,  2  Conn.  704. 

83.  The  defendant  pleaded  in  bar  of  an  action 
of  account,  that  the  plaintiff,  in  consideration  of 
an  assignment  of  property  to  trustees  lor  the  ben* 
efit  of  the  plaintiff  and  his  other  creditors,  the 
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phhitiff  gave  him  a  leleue,  diachnsffLng  him  from 
•11  deiiHmds.  The  deed  of  assign  meat  contained 
a  proviso,  that  unless  all  the  creditors  of  the  de- 
fendant should,  within  ^  limited  time,  assent  to 
leceiye  their  proportion  of  the  avaihi  of  tlie  as^ 
ngned  property,  in  full  discharge  of  their  de- 
mands, the  deed  should  be  void.  The  release  also 
oontained  a  proviso,  by  which  It  was  to  be  void  if 
any  of  the  creditors  should  fkil  to  comply  with  the 
|tOTt8o  in  the  deed  of  assignment  The  plea 
oautied  to  aver  the  assent  of  all  the  creditors  to 
the  deed,  and  it  was  held,  on  demurrer  upon  oyer, 
to  be  a  fatal  omission.  BakeweU  v.  Datum.  5  Day, 
489. 

84.  The  rule  w&ich  requires  that  exceptions 
should  be  filed  within  four  days  afler  a  report  of 
referees,  is  not  applicable  to  a  report  of  auditors 
in  account  render.  Moore  ▼.  Hunterf  4  Yeatea, 
358.    S.  C.  3  fiinn.  475,  note. 

S^.  Exceptions  must  be  made  before  the  audi- 
tors, and  cannot  be  taken  after  the  report  is  re- 
tamed.  CrausiUal  v.  M'Call,  1  Browne,  263.  5 
Binn.  433.  JHoore-y.  Hunter,  4  Yeates,  368.  3 
Biiin.  475,  note.  Contra,  Grtdz  v.  PkUlipSy  3 
Btnn.  474. 

86.  A  judgment  of  ^uod  computet,  being  inter- 
locutory, is  within  the  control  of  the  court,  and 
may  he  opened  at  a  term  afler  it  was  entered. 
KTackem  ▼.  Strawlrridge,  4  Wash.  C.  C.  84. 

§7.  After  such  judgment,  an  objection  to  the 
plaintiff's  disability  comes  too  late.  Bredin  v. 
Iheen,  2  Watts,  95. 

88.  And  a  writ  of  error  does  not  lie  on  such 
jttdgment.    BeiOer  v.  Zeigler,  i  Fennsyl.  135. 

S.  Where  an  action  is  referred  to  persons  who 
are  ^*  to  state  an  account,  and  determine  all  mat- 
ters i# variance,"  &c.f  it  is  not  a  valid  exception 
to  the  rvferees'  report,  that  ii  includea  matters  not 
cognizahle  in  account  render.  Odentoelder  v. 
Oimwdd^,  1  Whart.  108. 

90.  Nor  that  the  referees  have  not  eonsidered 
certain  effects  of  the  partnership,  but  have  lefl 
them  for  future  dbtribution.  ib. 

See  AcoouKTS,  VII. 


ACCOUNTS. 

I.    Remedy  on  Accounts^  in  Chancery, 
XL    When  an  Account  will,  or  mil  notoe  opened. 
UL    When  Time  ie  a  Bar   to  an  Account^  and 

when  not. 
IV.  Meamer  of  Accounting;  how  charged  and  dis- 
charged; Inter eet^  Allowances,  &.c. 
V.   Evidence  to  prove  Accounts ;  and  herein  of 
Books  of  Account,  and  of  the  siqtpletO' 
ry  Oath  of  the  Part^ 
VI.   Commissioners*  ProceeSfngSf  in  Virginia. 
VII.  Auditors'  Proceedings, 

I.  Bemedf  on  AccoutUs,  in  Chancery. 
See  AccouHT  Kender. 

1.  Chancery  exercises  a  concurrent  jurisdiction 
with  courts  of  common  law,  in  all  matters  of  ac- 
count. Po^  V.  Kimbetiuf  9  Johns.  470.  2  Marsh. 
338.  1  J.  J.  Marsh.  83.  Lu/ftow  v.  ^mond,  2 
Caines  Gas.  fir.  1.  38.  52.  Stothart  ▼.  Burnet, 
Cooke,  420.  Southgate  v.  Montgomery,  1  Paiges 
41.    JVU«m  V.  j9ZZsn,  1  Terg.  360. 

2.  This  is  on  the  ground  that  though  the  partj 
has  a  legal  title  to  redress,  yet  the  legal  remedy  is 
donbtfuf  or  incomplete.  IauHow  v.  Simond,  ubi 
sup.     Rathhone  v.  Warren,  10  Johns.  587. 595. 

3.  Where  a  party  has  elected  a  court  of  law  for 
the  examination  or  accounts,  he  cannot  come  into 
chancery,  afler  a  decision  at  law,  and  have  the 
accounts  reexamined.    I  Paige,  ubi  sup. 


4.  A  plea  to  the  iurisdietion  of  a  court  of  equity 
cannot  be  sustained,  where  the  suit  is  brought  for 
the  purpose  of  enforcing  a  settlement  of  a  long 
and  complicated  account,  subsisting  between  dif 
ferent  persons ;  but  the  whole  so  interwoven,  that 
complete  justice  cannot  be  done,  without  having 
those  persons  before  the  court.  Hunter  v.  Spots- 
wood,  1  Wash.  145. 

&.'  Chancery  having  acquired  cognizance  of  a 
suit,  for  the  purpose  of  discovery  or  InjonctTon, 
will,  in  most  cases  of  account,  whenever  it  is  in 
full  possession  of  the  merits,  and  nas  sufficienjt 
materials  before  it,  retain  the  suit,  in  order  to  do 
complete  justice  between  the  parties.  Armstrong 
V.  OUUhrist,  2  Johns.  Ch.  424.  431.  Rathbone  v. 
Warren,  10  Johns.  587. 

6.  The  plaintiff  may  come  into  chancery,  not 
only  to  compel  the  defendant  to  account,  but  to 
have  his  account  allowed.  Ludlow  v.  Simond, 
ubi  sup. 

7.  To  sustidn  a  bill  for  an  account,  there  must 
be  mutual  demands,  not  a  single  matter ;  a  series 
of  transactions  on  one  side,  and  of  payments  on 
the  other,  not  a  single  payment  or  matter  that  ean 
be  set  off  at  law.  Porter  v.  Spencer,  2  Johns.  Clf. 
169.     Smith  V.  Marks,  2  Rand.  449. 

8.  A  and  B  carried  on  trade  as  partners,  with 
the  funds  of  A,  in  the  aame  of  B,  who,  wiAout 
any  dissolution  of  the  copartnership,  or  rendering 
any  account  to  A,  afterwards,  without  the  con- 
sent of  A,  entered  into  partnership  with  C,  and 
carried  into  the  new  concern  all  the  funds  of  the 
former  partnership.  A,  on  the  death  of  B,  filed  a 
bill  against  his  administrator  and  C,  his  surviving 
partner,  for  a  discovery  and  account.  Held,  that 
A  was  entitled  to  an  account  from  C,  of  the  trans- 
actions and  profits  of  the  partnership  between  him 
and  B,  and  of  the  personal  estate  of  the  intestate, 
in  his  hands,  hong  v.  Majestre,  1  Johns.  Ch. 
305. 

9.  Where  a  plaintiff  seeks  the  taking  and  set- 
tling of  a  mere  partnership  account,  it  belongs  to 
a  court  of  equity.  1  Rep.  Con.  Ct.  172,  Taylor  v; 
Holman. 

10.  Where  partnership  accounts  are  referred  to 
a  commissioner,  the  court  will  rule  the  parties  to 
produce  before  him  any  books  and  papers  which 
may  relate  to  the  partnership,  but  will  direct  the 
commissioner  to  disregard  such  parts  as  relate  to 
the  private  affairs  of  either  party.  Catloway  v. 
Tate,  1  H:  6l  M.  9. 

11.  A  court  of  chancery  ought  not  to  decide 
upon  accounts  mutually  existing  and  controverted 
between  the  parties,  without  referring  suoh  ac- 
counts to  a  commissioner.  Bland  v.  WyaUs,  I  H. 
&  M.  543. 

12.  A  court  of  chancery  may  direct  the  books 
of  the  party  rendering  the  account  to  be  produced, 
to  see  whether  such  account  is  drawn  up  con- 
formably with  the  books,  or  altered  by  an  afler- 
thoBght ;  in  the  former  of  which  events,  a  pre- 
sumption would  arise,  that  such  was  the  original 
understanding  and  intention  of  the  parties,  unless 

{»roof  were  exhibited  to  the  eontrary ;  and  in  the 
atter,  such  presumption  would  be  done   away. 
freeland  v.  Cocke,  3  Munf.  352. 

13.  Rent  may  be  recovered  in  equity,  where 
the  remedy  has  become  difficult  or  doubtral  at  law, 
or  where  there  is  a  perplexity  or  uncertainty  as  to 
the  title,  or  the  extent  of  the  tenant's  responsibili- 
ty    Livingston  v.  Livingston,  4  Johns.  Cn.  287. 

14.  But  it  seems,  thict  if  the  defendant,  the  bill 
being  for  a  discovery  and  an  account  of  rents, 
&c.,  demur  to  that  part  of  the  bill  which  seeks  re- 
lief, the  plaintiff,  afler  obtaining  the  discovery 
sought  for,  would  be  sent  to  law  for  his  reme- 
dy, ib. 

15.  An  assignee  of  an  executor,  or  of  the  ad* 
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ministrator  of  an  executor,  cannot  be  edled  to  an 
account  by  legatees,  where  there  is  no  Irand  or 
coUuston,  even  though  the  aasets  conld  be  traced 
and  identified.  Ramer  t.  Fearmill,  3  Johns.  Ch. 
578. 

16.  In  all  cases  of  agencies  or  tmBta,a  bUl  to 
account  maj  be  maintained,  althoagh  the.  de> 
fendants  are  no  longer  in  the  character  in  which 
they  acted.  Henderson  y.  M'Clure,  2  M*0»rd 
Or.  469. 

17.  The  assignees  of  a  bankmpt  partner,  nnder 
a  separate  commission,  are  tenants  in  common 
with  the  solvent  partner;  and  hayinir  got  pos- 
session of  the  partnership  funds,  the  solvent  jwrt- 
ner  cannot  call  them  out  of  their  hands,  or  compel 
them,  or  the  partnership  debtors  who  have  settled 
with  them,  to  account  Murray  v.  Murray ,  5. 
Johns.  Ch.  60. 

18.  Where  an  agent  has  lairljr  accounted  with 
his  immediate  and  anthorixed  principal,  he  is  not 
bound  to  account  over  again  to  a  person  bene- 
ficially interested,  or  cestui  que  tnut  to  the  princi- 
pal.    Tripler  v.  OUot,  3  Johns.  Ch.  473. 

19.  Where  the  agent  of  a  merchant  here  deliv- 
ers goods  to  a  merchant  abroad,  for  sde,  and  the 
agent  settles  with  the  merchant  abroad,  according 
to  the  account  stated  by  him,  with  full  knowledse 
of  aU  the  facte,  without  fraod  or  imposition,  the 
principal  here  is  bound  by  his  agent's  aet.  Mur^ 
ray  v.  Tolandf  3  Johns.  Ch.  569. 

20.  The  jurisdiction  of  chancery,  in  matters  of 
account,  does  not  extend  to  the  ease  of  a  mechan- 
ic  who  contracto  to  build  a  house,  and,  after  doing 
it,  claims  a  balance  due  after  crediting  partial 
payments.     Smith  v.  Marks,  2  Rand.  449. 

21.  A  bill  in  chancery  will  be  entertained, 
which  stetes  running  accounte  for  many  yesrs, 
consisting  of  numerous  items  of  debt  and  credit, 
or  claims  for  them,  on  both  sides,  and  praying  an 
account  and  decree  for  balance ;  thongn  assump- 
sit would  lie  at  law.  Hickman  v.  Stuut,  8 
I^eigh,  6. 

22.  But  such  bill  will  not  be  entertained,  if  it 
pray  an  account  and  decree  for  balance  which 
shall  be  found  due  on  a  claim  that  would  support 
an  action  at  law,  and  no  obstacle  is  shown  to  the 
legal  remedy.     Poage  v.  WHson,  2  Leigh,  490. 

23.  An  account  for  timbiBf  cut,  &c.,  will  not  be 
decreed  until  the  plaintifTs  title  is  established  at 
law.     Barry  v.  Shelbvy  4  Hayw.  234. 

24.  In  South  Carolina,  an  executor  or  adminis- 
trator cannot  be  compelled  to  account  in  the  com- 
mon law  courts,  but  only  in  a  court  of  equity  or 
ordinary.     Ordinary  v.  WUliams^  1  N.  &  M.  5b7. 

25.  A  bill  for  an  account  will  lie  against  ad- 
ministrators and  heirs  jointly.  Smith  v.  Sheppard, 
2  Hayw.  163.  Where  the  defendanta,  in  their 
answer,  psay  an  account  from  the  plaintiff,  they 
are  bound  to  render  an  account  of  any  moneys 
due  to  the  plaintiff,  tliou^b  the  bill  does  not  pray 
an  account.     Terry  v.  Hopkins,  1  Hill  Ch.  9. 

26.  After  judgment  in  ejectment  in  favor  of  the 
plaintiff,  or  where  the  owner  of  land  obtains  pos- 
session by  other  means,  he  can  call  on  the  dis- 
seizor to  account,  in  equity,  for  the  mesne  profite. 
JVc/jww  V.  Allen,  1  Yerg.  360. 


11.     When  an  Account  will  or  toUl  not  he  opened. 

27.  A  defendant  is  not  entitled  to  open  an  ac- 
count, unless  a  sufficient  foundation  therefor  is 
laid  in  the  answer.  Slee  v.  Bloom,  20  Johns.  669. 
5  Johns.  Ch.  366. 

28.  After  judgment  and  execution,  and  sale  un- 
der a  mortgage,  the  account  will  not  be  opened, 


though  it  appear  to  be  irregular.    Bloodgood  v. 

Ze/7v,  2CainesCas.  Er.  124.  ^   _.^ 

29.  When  there  has  been  fraud,  the  court  of  {  parties  at  different  timc^,  without  fhmd  or  coercion^ 


eqoitr  win  open  aai  exuaSaift  acocNUiti  «Aer  aay 
length  of  time,  even  though  the  person  commit 
ting  the  firand  be  dead.  Bot^eur  ▼.  Wemmmn, 
I  M'Cord  Ch.  156. 

30.  The  court  is  no^  disposed  to  unravel  old 
accounte,  though  settled  on  erroneoaa  principles; 
but  never  hesitate  to  do  so  if  the  eiior  is  appa- 
rent, ik. 

31.  The  court  will  not  open  a  settled  account 
where  it  has  been  signed,  or  a  security  taken  on 
the  footing  of  it,  unless  lot  fraud  or  erran  dis- 
tinctly niecified  and  nroved.  ib. 

2U,  Where  a  mercnant,  in  embairaased  ciicu  Di- 
stances, borrowed  money,  at  difierent  times,  of  his 
confidential  clerk,  who  took  various  bonds  »nd  se* 
oorities  for  such  loans,  and  for  which,  by  agree- 
ment, he  was  to  be  allowed  uswious  interest,  and, 
during  a  period  of  ten  years,  the  parties  from  time 
to  time  came  to  a  settlement  of  tMir  accounts,  and 
the  merchant  gave  his  hond^  and  further  seeuri- 
ties,  for  the  buance  of  {Mincipal  and  interest  doe 
on  such  settlement,  the  court  ordered  aU  the  bonds, 
,  obligations,  and  settlementa^^lo  be  set  aside,  and 
the  accounte  at  large  to  be  opened  between  the 
parties  from  the  commencement  of  their  txaasae- 
tions ;  there  being  not  only  evidence  of  mistakes 
and  omissions  in  their  accounte,  butof  oppresaiont 
imposition,  and  undue  advantage  taken  of  the  ne- 
cessities of  the  principal.  Bmnmo  v.  Rhinelander, 
1  Johns.  Ch.  550. 

33.  Where  the  administrator  of  an  executor,  in 
his  answer  to  a  bill,  filed  by  the  represenlntives 
and  legatees  of  the  testator,  for  an  aeconnt,  dbx., 
seta  forth  an  accoont,  and  avers  that  he  haa  fully 
administered,  dke.,  and  has  distributed  the  SDrpioa, 
being  a  trifling  sum,  the  ooart  will  not  order  a 
reference  to  a  master  for  a  further  acoooi^  esp^ 
cially  after  a  lapse  of  twelve  years.  Bayner  v. 
FearsalLZ  Johns.  Ch.  578. 

34.  Where  the  charges  in  the  bill  are  spedfie, 
setting  forth  the  items  of  the  account,  witn  their 
dates,  on  an  order  of  reference  for  an  account,  the 
inquiry  is  not  to  be  opened  beyond  the  vpecial 
matter  charged ;  although  the  bill  may  contain  a 
general  charge,  at  the  conclusion,  and  a  prayer 
tor  a  full  account  concerning  the  premises.  Cot^ 
setpat  V.  Fanmngj  3  Johns.  Ch.  587.  S.  C^  on 
Appeal,  17  Johns.  511. 

&.  If  a  merchant  abroad  sends  goods  to  a  mer- 
chant here,  by  his  order,  at  by  that  of  his  ngent, 
which  are  received  wi4h  the  invoice,  and  acoepted, 
without  objection,  he  cannot,  afterwards,  oMect 
that  the  goods  were  overcharged  in  price.  3  Jflons.. 
Ch.  tiAt  sup. 

36.  Where  a  consignee  of  goods  leib  aome  of 
them  on  credit,  and  settles  with  the  consignor, 
and  pays  him  the  full  amount,  he  cannot  after- 
wards claim  to  be  reimbursed  for  any  parU  on  the 
ground  of  a  bad  debt  in  the  sale,  there  being  no 
fraud  or  mistake  in  the  settlement.  t6. 

37.  Where  a  balance  of  an  account  is  paid  with- 
out any  charge  of  interest,  intesest  cannot  be 
afterwards  demanded,  ib. 

33.  The  .court  will  not  unravel  an  account  of 
20  years  standing,  to  give  the  party  the  benefit  of 
a  mere  formal  exception.  Gregory  v.  Forreatm^ 
1  M'Cord  Ch.  332. 

39.  Where  a  teetetrix  submitted  accounte  to  sv- 
bitration,and  was  satisfied  with  the  award,  and  per- 
fllrmed  it,  her  representatives  cannot  open  the 
settlement  on  account  of  usury  in  the  account. 
Baddijf  v.  Wigktman,  1  M  Cord  Ch.  406. 

40.  It  is  not  an  objection  to  an  account  that  it 
oonteins  items  of  whisky  and  tobacco  extrava- 
gantly used.     Iley  v.  J^fiswanger,   1  M'Cord  Ch 

41.  Accounte  having  been  steted  between  the 
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tfa»  mm  imnta  Whif  mMMuptamd  wkh  wni* 
ten  ■gteemeato,  showiiig  how  ikr  they  shoald  be 
biadiagy  ami  fcyr  what  canse  varied,  the  party  was 
held  to  the  terms  of  such  written  agreements ; 
and  the  accounts  opened  only  so  &r  as  those  tonus 
extended.    Trtmp  ▼.  Hmigktt  I  HopJc.  239. 

42.  And  though  one  of  those  agreements  pro- 
Tided  for  allowance  of  other  items  not  included  in 
the  aceonnt,  and  th^  other  for  correcting  the 
WBounta  of  the  items,  to  which  allowances  tha 
party  is  entitled ;  yet  the  former  were  not  allowed 
in  oBset  in  the  suit  for  foreeloving  the  mortgages. 
it.  But  soch  other  claims  may  be  pursued  by  the 
parties,  lespectiTely,  in  other  forms  of  proceed- 
ing, ib. 

4S.  The  aceoiiala  being  sent  back  to  the  master 
for  correction,  upon  the  terms  of  one  of  the  spe- 
cial agreements,  the  court  would  not  impose  the 
hardea  of  proof  on  either  party  exdnsiTely.  ik. 


III.     Wken   Time  is  a  Bar  to  an  JlcetnaU,  and 

when  not. 

'44.  When  transactions  have  become  obscure 
ead  entangled  by  delay  and  time,  the  court  do  not 
wadily  decree  an  account.  But  there  is  no  pre- 
cise rule  on  this  subject ;  each  case  depends  on 
Ae  exercise  of  sound  discretion  on  the  circun^ 
etanees.    Rayner  ▼.  PmroaUt  3  Johns.  Ch.  578. 

45.  Where,  on  a  bill  filed  against  the  adminis- 
trator of  an  executor  for  an  account,  it  appeared 
tfial  he  had  fully  administered  all  the*  assets, 
which  had  come  to  his  hands,  and  distributed  the 
surplus,  and  twd9e  ymrs  had  elapsed,  the  court 
refused  an  order  of  reference  fbr  an  account,  ib. 

46.  A  party  who  lies  by  and  mtfEen  another  to 
oecupy  and  enjoy  property  or  funds  as  his  own, 
ander  an  apparent  and  bona  fide  good  title,  which 
be  might  have  brought  into  diseussion  much 
earlier,  will  be  restricted  in  his  demand  for  an  ac- 
count to  the  time  of  his  demand,  or  to  four  years 
before  the  filing  of  his  bill.  RowUmd  y.  Beot, 
»  M'Cord  Ch.  m 

47.  liBBgth  of  time  is  a  good  bar  to  aa  aoooont 
between  t&  representatiTes  of  deceased  partners. 
Ray  ▼.  Boftriy  2  Johns.  Cas.  432. 

A.  A  bill  lUed,  in  1809,  for  an  account,  as  to 
transactions  before  and  at  the  commencement  of 
the  revolutiomury  war,  was  dismissed,  on  the  ground 
of  the  staleness  of  the  demand ;  iwaUtf-six  yoars 
having  elapsed  firom  the  end  of  the  war  before  the 
bin  was  filed,  and  no  cause  shown  for  the  delay ; 
and  especialW  against  executors,  who  had  no 
knowledge  or  the  original  tianaactions. .  EUiton 
V.  Mofattf  1  Johns.  C5h.  46. 

49.  If  a  merchant  reoeivei  a  stated  account  fnm 
abroad,  and  keeps  it  by  him  for  any  length  of 
time,  e.  g.^  for  two  years,  without  objection,  he  is 
bound  by  it,  and  equity  will  not  deeree  an  account 
to  be  taken  afterwards.  Murray  y.  Tolandf 
3  Johns.  Ch.  560.  575.    8.  P.  1  M'Cord  Ch.  156. 

50.  Where  aa  affent  hn.  suffered  thirty  veare, 
after  his  agency  had  ceased,  (though  he  had  sub- 
sequent transactions  with  his  principal,)  and  eix- 
teen  years  before  the  death  of  his  principal,  to 
elanse,  without  rendering  aav  aceonnt,  or  ming  a 
bill  —  the  lapse  of  time  was  neld  a  bar  to  the  ad- 
misrion  of  Ivs  demand.  Mooarsv.  Whiter  6  Johns. 
Ob.  360. 

51.  A  mutual  understanding  and  agreement,  be- 
tween the  debtor  and  creditor,  that  suit  shall  not 
be  brought  upon  an  account,  until  the  debtor  shall 
bave  gone  to  Europe,  and  returned,  is  a  good  bar 
to  the  act  of  limitations,  during  his  absenoe  from 
this  country,'  and  may  be  given  in  evidence  to 
prevent  the  court's  expunging  from  such  account 
Items  appearing  to  have  bAndue  five  years  before 
hk  death.    HaUaday  y.  LittUpage^  3  Munf.  316. 

VOL.  I.  7 


6a.  The  act  (Virginia)  of  17d2,  which  directs 
the  court  to  expunge  from  an  open  account,  on 
which  an  action  is  brought  against  an  executor  or 
administrator,  all  items  appearinsr  to  have  been 
due  five  years  before  the  deceased  s  death,  applies 
only  to  open  accounts  existing  when  the  act  took 
efifect ;  and  does  not  extend  to  settlements  or  as- 
sumptions : .  a  promise  by  the  deceased,  within  five 
years,  to  pay  a  stated  balance,  takes  a  case  out  of 
the  act.     Brooke  v.  SheUy,  4  H.  <&  M.  266. 

53.  Where  an  action  is  brought  against  an  ex- 
ecutor or  administrator,  on  an  account,  part  of 
which  bears  date  more  than  five  ^ears  before  the 
death  of  the  testator  or  intestate,  it  is  not  necessa- 
ly  that  the  court  should  actually  expunge  the 
items  so  dated :  if  they  decide  that  it  shaJl  be 
done,  and  direct  the  jury  to  disregard  them,  it  is 
sufficient.    Uoekint  v.  Wngkt,  1  H.  &.  M.  378. 


lY.    MBLnntr  of  AecourUing  ;  how  charged  and  dis- 
charged ;  Inter  est  f  Allowances ,  Ac. 

54.  If  one  partner  uses  partnership  funds  in  his 
own  private  business,  he  must  account  not  only 
for  interesti^n  the  money  withdrawn,  but  for  the 
profits  of  the  business :  if  he  make  no  profits,  he 
IS  chargeable  only  with  simple  interest ;  otherwise 
with  compouiBid.  Stoughton  v.  LmicA,  1  Johns. 
Ch.  467.  S  ib.  209. 

55.  In  stating  an  account  between  partners,  the 
true  dales,  as  furnished  by  the  books  of  account, 
should  be  assumed.  2  Johns.  Ch.  209. 

56.  The  time  of  the  dissolution  should  be  taken 
to  make  a  rest,  and^a4jiist  the  balance  of  the  part- 
nership account ;  and  the  partner,  against  wnom 
the  balance  is  found,  is  chargeable  with  interest 
thereon.  »6. 

57.  A  party  oannot  surcharge  and  falsiify  an  ac- 
count, unless  on  the  ground  of  mistake  or  error 
distinctlv  charged,  ib, 

58.  The  true  mode  of  computing  interest  on  ac- 
counts between  debtor  and  creditor,  where  partial 
payments  are  made,  is  to  apply  the  payment  to 
extinguish  interest,  and  if  it  exceed  the  interest, 
to  deduct  such  excess  from  the  principal,  and  com- 
pute interest  on  the  balaiMse,  to  the  next  pavment. 
%b.  Connecticut  v.  Jackson,  1  Johns.  Gh.  13.  See 
17  Mass.  417.  1  Pick.  I'M.      . 

59.  Where  a  plaintiff  opens  a  stated  account 
and  falsifies  certain  charges  in  it,  the  defendant 
mav  open  it  also,  and  correct  a  mistake  in  the  rate 
of  interest.    Higginson  v.  Fabre,  3  Desaus.  93. 

60.  Compound  mterest  is  allowed  only  in  soe- 
cial  cases,  as  where  the  parties  have  settled  after 
interest  has  become  doe,  or  there  has  been  an 
agreement  for  that  purpose,  afler  the  original  con- 
tiact,  or  a  master's  report,  computin|^  principal 
and  interest,  has  been  confirmed.  1  Johtis.  Ch.  13. 
Barrow  v.  BkindarUer,  1  Johns.  Ch.  550. 

61.  If  executors  or  other  trustees  use  the  trust 
money,  or  are  negligent  in  not  paying  over,  or  in 
not  loaning  or  investing  so  as  to  make  it  produc- 
tive, they  are  chargeable  with  interest.  Duns- 
comb  V.  Dunscomb,  1  Johns.  Ch.  508.  Manning 
Y.  Mmnnsng,  ib.  537.   Schieffelin  v.  Stewart,  ib.  620. 

62.  A  devisee  cannot  call  the  executor  to  ac- 
count for  the  whole  estate,  hut  only  as  the  fund  in 
which  he  has  an  interest.  dv^Um  v.  Haig^ 
4  Desaus.  330. 

63.  When  an  administrator  employs  money  of 
the  deceased's  estate,  in  trade,  for  his  own  benefit, 
and  refuses  to  account  for  the  profits,  he  is  charge- 
able with  compoond  interest,  afler  a  reasonable 
time  for  the  settlement  of  the  account}  making 
annual  rests  in  the  account,  for  that 'purpose. 
Srhitgdin  v.  SUwart,  1  Johns.  Ch.  620.  See 
1  PiA.  528,  n. 

64.  Where  an  executor  was  robbed  of  his  testa- 
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tor*0  money,  and  died,  his  ftdmmifltntor  wbb 
illowed  to  avail  himflelf  of  the  fact,  in  hit  dis- 
charge, on  a  bill  by  the  heirs  of  the  testator,  for  an 
account.     Furman  v.  C90,  1  Caiaes  Cas.  £r.  96. 

65.  Defendant  received  of  the  plaintiff  the  note 
of  A  (who  had  absconded,  and  was  reputed  to  be 
insolvent)  to  collect ;  a  person  on  A*s  behalf  of- 
fered to  pay  two  thirds  of  the  debt,  which  offer 
the  defendant  accepted,  and  gave  up  the  note,  the 
plaintiff  knowing  of  the  offer,  and  not  otnecting. 
The  defendant  was  held  responsible  onlj^  &t  what 
be  received;  the  plaintiff's  silence  being  tanta- 
mount to  assent  and  ratification.  Armstrong  y. 
GUchrist,  2  Johns.  Ch.  424. 

66.  A,  in  1789^  advanced  to  B,  a  merchant,  a 
sum  of  money,  m  consideration  of  which,  B  en- 
gaged that  A  should  be  interested  in  certain 
commercitL  adventores  of  B,  in  proportion  to 
the  sum  advanced,  and  promised  to  render  an 
account  to  A  of  the  proceeds,  and  pay  him  his 
proportion  thereof.  In  September,  1794,  B  ren- 
dered an  account  to  A  of  the  adventures,  and 
offered  to  come  to  a  settlement,  if  A  would  give 
up  the  written  agreement,  which  A  refused.  On 
a  bill  filed  by  the  administrator  of  A,  in  1799, 
against  B,  for  an  account,  it  was  held,  that  the  de- 
fendant was  answerable,  not  only  for  the  principal 
of  the  balance  due  the  intestate  for  Jiis  proportion 
of  the  proceeds  of  the  adventures,  but  for  interest 
ftom  September,  1794,  when  he  rendered  the  ac- 
count.    Lynch  v.  De  Viar,  3  Johns.  Cas.  303. 

67.  The  plaintiff  and  defendant  were  joint  own- 
ers of  a  ship  and  cargo,  on  a  voyage  from  New 
York  to  Batavia  and  back ;  and  the  defendant 
amed  to  go  out  in  the  ship  as  supercargo,  and  the 
plaintiff  agreed  to  pay  him,  as  a  compensation  for 
the  performance  of^  the  duties  of  a  supercargo,  the 
sum  of  10,000  dollars,  "  out  of  the  proceeds  of 
any  car^o  the  ship  may  bring  from  Batavia,  or  to 
denver  nim  part  of  such  cargo  to  that  amount,  at 
the  current  market  price,  on  its  arrival  at  New 
York."  The  ship,  on  her  return  voyage,  put  into 
St.  Kitts,  from  necessity,  and  was  there' condemn- 
ed as  unseaworthy,  and  sold,  with  the  cargo,  and 
the  proceeds  remitted  by  the  supercargo  to  New 
York.  The  defendant  having  caused  8(H)0  dollars, 
of  the  sum  agreed  to  be  paid  him,  to  be  insured, 
as  his  commissions f  recovered  the  amount  in  a  suit 
against  the  underwriters,  on  the  ground  that  he 
had  no  remedy  on  the  agreement  against  the  plain- 
tiff, as  his  compensation  was  payable  only  out  of 
a  particular  fund,  depending  on  a  contingency  that 
had  never  happened.  On  a  bill  filed  against  the 
defendant  for  an  account,  he  claimed  to  retain  a 
certain  sum  for  commissions  and  services,  in  the 
sale  and  management  of  the  property  ;  it  was  de- 
creed, that  the  defendant  was  not  entitled  to  any 
allowance,  on  a  quaniwm  meruit  for  his  services, 
merely  on  the  ground  that  the  contingency  had 
never  happened,  on  which  his  specific  compensa- 
tion for  the  same  services  was  to  depend ;  nor  was 
he  entitled  to  any  compensation  for  his  services  at 
St.  Kitts,  as  he  still  acted  in  the  character  of  su- 
percargo, and  the  sales  there^ivere  substituted  for 
a  sale  m  New  York,  on  which  sale,  by  his  specid 
i^eement,  he  was  to  receive  no  commission. 
Frajiklin  v.  Robinson,  1  Johns.  Ch.  157. 

68.  Joint  owners  or  partners  are  not  entitled  to' 
charge  each  other  for  services  rendered  in  the  care 
and  management  of  the  joint  property,  unless 
there  is  a  special  agreement  for  that  purpose.  iJb. 
S.  P.  Bradford  v.  Kimherly,  3  Johns.  Ch.  431. 

69.  G.  waa  engaged  by  M'  as  supercargo  of  a 
ship,  on  a  trading  voyage  from  New  York  to  Ma- 
deira, the  Cape  of  Crocd  Hope,  Madras,  and  Cal- 
cutta, and  thence  back  to  New  York.  By  the 
written  instructions  to  G.,  which  confided  niuch  to 
his  discretion,  he  was  to  receive,  as  a  compensa- 


tion fi)r  trangaeting  the  bonnesa,  two  ani  a  kaif 

Eer  cent,  of  the  value  of  the  property  broaghl 
ome  for  the  account  of  M.,  arising  from  the  pfo* 
ceeds  of  the  outward  carffo,  aeducting  duties,  &e., 
and  to  have  his  reasonwle  expenses  on  the  voj* 
age  paid  oat  of  the  cargo,  and  to  be  allowed  fiva 
per  cent.'  of  the  clear  profits  on  its  termination. 
G.  performed  his  duty  from  New  York  to  Madeira 
and  the  Cape  of  Good  Hoae,  but  was  taken  siok 
at  the  latter  place,  and  obliged  to  leave  the  sfaia, 
and  died  on  nis  return  home,  in  'another  vessel ; 
having  previously  appointed,  at  the  Cape,  B.  andB. 
as  his  substitutes,  as  supercargoes,  for  the  remain- 
der of  the  voy  w,  agreeing  to  pay  them  for  their 
services  out  of^his  commissions.  The  ship  per- 
formed her  voyage,  and  the  honaeward  cargo  was 
delivered  to  M.,  who  cleared  a  considerable  profit  on 
the  voyage.  B.  and  B.  having  faithfUlly  perform- 
ed their  duty  as  supercargoes,  in  the  place  of  G., 
held  that  the  leffal  representatives  of  G.  were  en- 
titled to  the  full  compensation  stipulated,  as  for 
the  completion  of  the  voyage.  Gray  y.  Jifttrniy, 
3  Johns.  Ch.  167. 

70.  Where  several  joint  owners  of  a  cargo  ap> 
point  one  of  their  number,  as  their  agent,  to  r^ 
ceive  and  sell  the  cargo,  and  distribute  the  pro- 
ceeds, he  is  entitled,  under  such  special  agency, 
lo  a  commission  or  compensation  for  his  services^ 
as  a  factor  or  acent,  in  tlie  same  manner  as  a 
stranger.  Bradford  y.  Kimberly,  3  Johns.  Ch. 
431. 

71.  If  an  account  stated  be  pleaded  in  bar  to  a 
bill  in  equity,  such  plea  will  be  sustained,  excefit 
so  far  as  the  complainant  shall  show  the  acooont 
to  be  clearly  erroneovs.  But  if  palpable  errors  be 
shown,  errors  which  cannot  be  misundersiood,  the 
settlement  must,  so  far,  be  considered  as  made 
upon  mistake  or  imposition.  Ckappedelaine  v. 
DechenauZf  4  Cranch,  306. 

72.  Where  an  injunction  is  granted  to  a  judg- 
ment, and  an  account  between  the  parties  directed, 
the  commissioner  ought  not  to  give  the  plaintiff  at 
law  credit  for  claims  not  exhibited  to  the  jury,  nor 
mentioned  in  the  answer,  and  which  are  prior  in 
date  to  the  commencement  of  the  suit.  Lipacami 
v.  IMtlwage,  1  H.  db  M.  434. 

73.  When  a  commissioner  is  stating  accoants 
between  executors  and  the  estate  of  their  testator, 
if  one  of  them,  who  had  for  collection  the  evi- 
dences of  debts  due  the  estate,  which  might  have 
been  collected  by  him,  be  dead,  his  representative 
cannot  object  to  his  estate's  being  charged  with 
those  debts,  unless  the  means  be  furnished  of 
charging  the  surviving  executor  therewith.  Car' 
ter  V.  Cutting,  5  Munf.  223. 

74.  In  such  case,  the  private  account  of  each 
executor  with  the  testator  in  hia  lifetime,  and 
with  his  co-executor,  and  all  other  accounts  that 
are  necessary  to  make  a  just  settlement  of  the 
matters  in  controversy,  on^ht  to  be  taken,  if  le- 
auested;  though  not  specifically  put  in  issue  in 
tlie  cause,  ib. 

75.  An  account  not  mentioned  in  the  bill,  but 
brought  forward  in  the  answer,  increasing  the  de- 
mand of  the  plaintiff  at  law,  may  be  allowed  under 
the  general  demand  for  a  just  account.  Doxier  ▼. 
Edwards y  3  Litt.  71. 

76.  Acoounts  must  be  made  up  (in  Kentucky) 
in  the  lawful  currency, and  not  in  bank  paper,  un- 
less where  the  statute  applies  for  specific  recovery 
of  bank  paper.    Sibert  v.  £sUy,  6  Monr.  673. 

77.  Matters  of  account  in  chancery  shall  not  be 
refeired  to  a  jury.  Hamman  v.  Pearl,  6  Monr. 
413. 

78.  If  an  adminiftraior  aeoonnt  before  a  com- 
mittee of  the  court,  and,  when  sued  for  an  account, 
answer  that  he  will  produce  vouchers,  thia  nyoida 
the  settlement.   SUvmton  v.  Yandelf5  Hay  w.  901. 
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79.  Am  iwaminatioii  of  aoooonts  not  witluB  the 
<Nrdei  of  reierence,  nor  the  pleadings,  shall  be  paid 
for  bf  the  party  producing  them.  Cock  v.  Smith, 
4  Hayw.  SoT 

80.  A  party  applying  to  a  court  of  equitv  for  an 
account  may  be  decreed  to  pay  a  balance  aue  from 
him  to  the  defendant  Hill  y.  Sutherland,  1  Wash. 
128.    Fitzgerald  V.  Jmus,  1  Manf.  150. 

81.  So,  on  a  bill  of  injunction  to  a  judgment  at 
Jaw,  if  it  ia  found  that  judgment  ought  not  to  be 
enjoined,  and  that  the  plaintiff  in  equity  has  had 
credit  for  a  sum  not  due  to  him ;  not  only  will  the 
iaj unction  be  dissolved  and  the  bill  dismissed,  but 
the  plaintiff  will  be  decreed  to  pay  that  sum  to  the 
defendant.     Todd  ▼.  Bowyer,  I  Munf.  447. 

82.  Plaintiff,  bein^  defendants'  supercargo,  sold 
Uieir  goods  on  credit  at  a  foreign  port,  and  pro- 
cured from  a  house  there  adyances  on  an  assign- 
ment of  the  debts  due  from  the  purchasers  of  the 
cargo.  He  remitted  the  advances  to  his  shippers 
m  a  retuni  cargo.  In  his  account  of  sales  of  the 
outward  cargo,  rendered  to  one  of  the  shippers,  he 
did  not  mention  the  purchasers*  names,  but  ended 
it  with  "  errors,  omissions,  and  outstanding  debts 
excepted."  In  that  rendered  to  the  other  ship- 
per, he  mentioned  the  purchasers'  names,  and 
concluded  it  with  ''errors  and  omissions  except- 
ed.'* The  purchaser  becoming  insolvent,  the 
foreign  house,  which  had  made  the  advances, 
attached  the  plaintiff's  property,  and  recovered  the 
amount  of  tneir  advances;  held  plaintiff  might 
maintain  a  suit  against  the  consignoip  for  reim- 
barsement.    EOioU  y.  Walker,  1  lUwle,  126. 

83.  If,  on  a  book  account,  there  be  a  general 
credit,  and  part  of  the  account  is  illegal,  the  plainr 
tiff  can  recover  only  what  is  due  after  deducting 
the  whole  credit  from  the  legal  part  of  the  account. 
HiUtm  V.  Burl^h,  2  N.  Hamp.  193. 

64.  Interest  is  allowed  in  South  Carolina  on  a 
bahince  of  accounts,  after  it  has  been  acknowl- 
edged.   BmreUi  v.  Broum,  1  M'Cord,  449. 

85.  See  roles  of  practice  on  examination  of 
aeeounts  before  masters  in  chanceiy.  Ranten  v. 
kmutH,  8  Johns.  Ch.  595. 

V.  Evidence  to  prove  Jieeounts  ;  and  herein  of  Books 
ofJieeomU,  and  of  the  Suppletory  Oath  of  the 
Party. 

86.  An  account  cnrient  sent  by  a  foreign  mer- 
chant to  a  merchant  in  this  country,  and  not  ob- 
jected to  for  two  years,  is  deemed  an  account 
stated,  and  throws  the  burden  of  proof  upon  him 
who  received  and  kept  it  without  objection.  Free- 
la»d  T.  Heron,  7  Cranch,  147. 

87.  The  acknowledgment  of  a  party,  by  signing 
liis  name  to  an  account  current,  is  not  C9ncro8ive 
evidence  of  his  owing  the  amount  therein  stated ; 
but  may  be  rebutted  by  competent  proof,  as  fraud, 
error,  or  mistake.  Mehole  v.  AleopJ^  Conn.  447. 
Perkins  v.  Hart,  11  Wheat  237.  Kirkpatriek  y. 
TWnMcU,  Addis.  260.    MUler  Y.Probst,  &.Ui. 

SB.  If ,  to  a  bill  fi>r  an  account,  the  .defendant 
plead,  or  in  his  answer  rely  on,  a  settled  account, 
the  plaintiff  may  surcharge  and  prove  omissions  in 
the  account,  or  falsify  by  showing  errors  in  some 
of  the  items  therein  stated.    11  Wheat.  vJn  sup. 

89.  A  transfer  in  a  merchant's  leger  of  the 
balance  of  his  account  against  a  firm  to  the  pri- 
vate account  of  one  of  tUSe  partners,  without  the 
privity  of  any  of  them,  does  not  conclude  the 
merchant;  and  his  recoarging  the  firm  is  ffood 
and  sufficient  to  hold  them.  Barker  v.  make, 
11  Mass.  16. 

90.  A  settled  account  between  other  parties  is 
no  evidence  against  a  defendant.  Steel  v.  Dvncan, 
2  Teates,  113. 

91.  Under  the  2d  and  4th  sections  of  the  act  of 


March  3, 1797,  a  certified  transcript  from  tiie  books 
of  the  treasury  is  evidence  against  the  defendant, 
and  no  claim  for  any  credit  can  be  admitted  at  the 
trial,  which  has  not  been  presented  to,  and  disal- 
lowed by,  the  accounting  officer  of  the  treasury, 
(unless  in  the  cases  excepted  by  the  act,)  though 
no  proceedings  have  been  had  against  the  debtor, 
uncter  the  act  of  March  3, 1795,  by  notification 
from  the  treasury  department,  requiring  him  to 
render  his  accounts  and  vouchers  for  settlement 
to  the  auditor  of  the  treasury.  Walton  v.  U.  Slates, 
9  Wheat  651. 

92.  In  an  action  on  an  insimid  eomjpdassent^ 
the  defendant  cannot  avail  himself  of  mistakes  in 
the  settlement  Cogswell  y.  Whittlesey,  1  Root,  384. 

93.  The  account-books  of  a  parly  to  a  bill  in 
chancery,  supported  by  a  disinterested  book-keep- 
er's oato,  are  admissible  in  favor  of  such  party. 
Weeden  ▼.  Hawes,  10  Conn.  50. 

94.  A  book  of  accounts  in  the  hand-writing  of, 
and  kept  by  a  clerk  who  is  since  dead,  is  proper 
evidence,  on  those  facts  being  proved.  Lewis  v. 
Jforton,  1  Wash.  76.  See  FreeUind  v.  Field,  6  Call, 
12. 

95.  An  executor,  when  called  upon  to  account, 
is  not  to  be  permitted  to  swear  himself  into  a  title 
to  part  of  his  testator's  estate.  Beckteith  v.  But' 
ler,  1  Wash.  224. 

96.  An  executor  by  the  will  was  allowed  the 
use  of  JC500  for  five  years  without  interest.  He 
gave  the  estate  credit  for  it  in  October,  1777,  and 
reduced  it  by  the  scale,  as  of  that  time :  this  wa« 
considered  a  payment  to  the  estate  on  that  day,  of 
which  the  entry  in  his  account  was  sufficient  evi- 
dence.    Cranberry  v.  Chranberry,  1  Wash.  246. 

97.  In  replevin,  on  the  plea  of  nil  debet,  the 
plaintiff  may  give  in  evidence  an  award,  made 
since  the  distress  taken  (but  respecting  preexist* 
ing  accounts)  in  order  to  show  that  nothinfir  was 
doe  to  the  avowant.  Turberville  v.  Self,  2  Wash. 
71. 

98.  The  evidence  as  to  a  particular  item,  being 
unsatisfactory  for  a  decision  either  way,  ft  was  not 
decreed  in  tne  plaintiff's  favor;  but  liberty  was 
reserved  to  him  to  recover  it  thereafter,  upon 
proper  proof  to  charge  the  defendants.  M*Connieo 
v.  Curzen,  2  Call,  3§8. 

99.  In  an  action  upon  a  settled  account,  the  de- 
fendant upon  the  plea  of  the  general  issue,  cannot 
enter  into  a  reexamination  of  the  accounts,  on 
which  the  settlement  was  founded.  Lyne  v.  Gil- 
Hat,  3  Call,  5. 

100.  On  a  bill  for  an  account,  if  the^  answer 
admit  sundry  dealings,  and  the  commissioner  re- 
port a  balance  due,  without  exception  before  him, 
or  in  the  court  of  chancery,  the  defendant  cannot 
object,  in  the  court  of  appeals,  that  there  was  no 
evidence  of  the  debt.  Brewer  v.  Hastie,  3  Call, 
22. 

101.  A  statement  by  the  solicitor-general  of 
the  amount  of  a  claim  against  the  commonwealth, 
in  consequence  of  an  order  of  the  executive,  but 
wiUiout  the  consent  of  the  claimant,  does  not  bind 
the  claimant,  although  he  received  some  payments 
under  it  Commonwealth  v.  Beaumarchats,  3  Call, 
122. 

102.  In  settling  the  accounts  of  a  mercantile 
concern,  in  a  controversy  between  the  partners 
only,  it  is  sufficient  to  examine  and  state  the 
books  of  the  partnership  without  requiring  vouch- 
ers in  support  of  each  specific  item.  Fletcher  v. 
Pollard,  2  H.  &  M.  544.  Brickhouse  v.  Hunter, 
4  H.  db  M.  363. 

103.  Au  executor  having  delivered  up  the  estate 
generally,  and  the  management  thereof,  to  one  of 
the  resicluary  legatees,  for  his  benefit  and  that  of 
his  co-legatees ;  nine  years  and  ten  months  having 
aherwards  elapsed  before  he  was  summoned  to 
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160.  A  book  kept  hj  an  agent,  eontaimni;  cop* 
ies  of  invoices,  is  not  evidence  of  the  sale  and  de- 
livery of  firoods.     Cooper  v.  Morrell^  4  Yeatea,  341. 

151..  Wher«,  m  an  aotion  againfat  A,  a  partner- 
ship between  A  and  B  is  sworn  to  by  a  clerk  of 
one  of  the  partners,  the  books  of  B  may  be  given 
in  evidence  to  fortify  or  discredit  the  testimony  of 
the  witness.    Meyer  v.  BrumauXf  3  Yeates,  30. 

152.  In  an  action  between  A  and  B,  the  book  of 
original  entries  of  C  is  not  evidence  to  show  a  col- 
lateral fact,  as  that  A  was  charged  by  C  as  a  part- 
ner in  a  certain  firm.  Juniata  Bank  v.  Brown. 
5  S.  &  R.  226. 

153.  Jt  is  not  a  valid  objection  to  the  admission 
in  evidence  of  original  entries,  that  they  are  in  a 
book  which  contams  other  charm  admitted  not 
to  be  original.     Ivea  v.  JdUs^  5  Watts,  323. 

154.  An  entry  in  the  books  of  a  deceased  per- 
son, made  nineteen  years  before,  that  a  note  of 
twenty- three  years'  standing  was  paid,  was  al- 
lowed to  be  read  in  evidence  to  support  the  gene- 
ral presumption  of  payment,  in  an  action  against 
the  deceased's  executor  on  the  note ;  but  the  de- 
cision was  said  by  the  court  not  to  be  a  precedent. 
Rodman  v.  Hoops j  1  Dall.  65. 

155.  If  a  party's  accountpbooks  ate  to  be  re- 
eeived  at  all,  in  New  York,  on  account  of  usase 
and  difficulty  of  proof,  they  can  be  received  only 
in  proof  of  regular  entries  m  the  usual  coarse  of 
business,  to  be  considered  by  the  jury  in  con- 
nection with  other  circumstances.  Case  v.  Potter^ 
b  Johns.  211. 

156.  Where  there  axe  regular  dealings  between 
the  plaintiff  and  defendant,  and  it  is  proved  that 
the  plaintiff  keeps  honest  and  Ikir  books  of  ac- 
count; that  some  of  the  articles  charged  lo  the 
defendant  have  been  delivered  to  him ;  and  that 
the  plaintiff  keeps  no  clerk,  his  books,  from  neces- 
sity, are  admissible  in  evidence,  for  the  considera- 
tion of  the  jury.  Voshurgk  v.  Thayer ^  12  Johns. 
461.  S0<»9,  in  Maryland.  Owings^.  Henderson, 
5  Gill  <&  Johns.  142. 

157.  In  an  action  by  a  bank  against  a  depositor 
for  having  overdrawn,  the  books  of  the  bank  are 
competent  evidence  to  show  receipts  and  pay- 
ments of  money.  Union  Bank  v.  Knapp,  3 
Pick.  96. 

158.  If  the  clerk,  who  made  the  entries,  is  dead 
or  insane,  the  book  is  admissible,  on  proof  of  his 
hand-writing;  and  it  is  not  a  valid  objection  to  the 
admission  of  the  book,  that  the  entries  were  not 
made  by  the  persons  who  paid  out  the  money 
chargeif  ib. 

159.  The  books  of  a  bank  are  not  evidence,  in 
a  suit  to  which  the  bank  is  not  a  party,  without 
proving  that  the  clerk  who  made  the  entry  is 
dead,  or  beyond  the  reach  of  process ;  nor  is  such 
book  admissible  to  explain  an  entry  in  the  pri- 
vate bank  book  of  tlie  opposite  party,  it'  the  latter 
be  produced  only  on  notice  given  by  the  party 
offering  the  bank  book.  Fhiladelphia  Bank  v.  Of- 
ficer, 12  SL  d  R.  49. 

160.  An  e&amined  copy  of  the  books  of  an  in- 
corporated bank,  uncorroborated  by  any  other 
proofs  is  not  evidence.  It  seems  that  it  would  be 
evidence,  if  accompanied  by  proof  that  the  original 
entries  were  made  by  an  officer  of  the  bank ;  this 
proof  to  be  made  by  the  officer  himself,  if  to  be 
found,  and  if  not,  his  hand- writing  to  be  proved. 
Ridtfway  v.  The  Farmers*  Bank,  12  S.  die;  R.  256. 

lol.  An  entry  made  by  a  clerk  in  a  book  of  a 
bank,  of  a  deposit  made  by  a  customer,  immedi- 
ately before  an  entry  made  by  him  of  the  same 
deposit  in  the  customer's  bank  Iwok,  and  support- 
ed by  the  oath  of  the  clerk,  is  evidence  to  go  to 
the  jury,  together  with  the  customer's  book  and 
the  testimony  of  the  clerk.  Farmers'  and  Mechan- 
ics' Bank  ▼.  Boraef^  1  Rawie,  159. 


162.  The  entry  of  ^ash,  reeeived  hy  a  telter,  m 
the  book  kept  by  him  in  the  bank,  is  tantamount 
to  a  receipt  for  the  sum  entered,  so  as  to  charge 
both  him  and  his  surety ;  and  they  are  to  prove 
all  offsets  against  that  sum  beyond  what  the  bank 
admits.  State  Bank  v.  Johnson.  1  Rep.  Con. 
Ct.404. 

163.  The  book  of  a  teller  is  not,  per  se,  evidence 
of  the  facts  appearing  therein,  but  may  be  given 
in  evidence  in  connection  with  his  testimony,  if 
that  testimony  make  it  proper  to  refer  to  the  book 
to  f^rove  that  a  particular  entry  was  made.  Omri- 
ney  v.  Commontoealth,  5  Rand.  666. 

164.  In  an  action  by  a  book-keeper  of  a  bank  to 
recover  money  overpaid  to  the  delendant  in  con- 
sequence of  a  "  short  charge  "  of  a  check,  the 
plaintiffs  book,  unaccompanied  by  his  oath,  (the 
check  not  being  produced^  is  inadmissible.  £ver- 
ingham  v.  Lan^ton,  2  M'Cord,  159. 

165.  The  original  book  (Gentries  of  a  n^erchant 
or  shop-keeper  is  good  evidence,  in  Sonth  Caro- 
lina, to  be  submitted  to  a  jury,  when  fortifif>d  by 
the  oath  of  the  plaintiff.  Foster  ▼.  SisUder,  1 
Bay,  40. 

166.  Mechanics'  and  tradesmen's  books  have, 
by  a  long-established  practice,  which  is  now  law, 
been  put  on  the  same  footing  with  those  of  mer- 
chants, die.  Lamb  v.  Hart,  2  Bay,  362.  SUuU  v. 
TeasdaU,  ib.  172. 

167.  8o,  it  seems,  of  the  books  of  a  seine- 
maker.     Story  V.  Perrin,  2  Rep.  Con.  Ct.  220.    • 

168.  So  of  the  books  of  a  ferry-owner,  to  prove 
an  account  for  ferriage.  Fraxier  v.  Drayton,  2  N. 
&.  M.  471. 

169.  So  of  a  miller's  books,  to  prove  the  qnaa- 
tity  of  lumber  furnished  from  his  sawmill  to  the 
defendant.     Gordon  v.  Arnold,  1  M'Cord,  517. 

170.  In  an  action  for  dues  to  a  corporation  from 
one  of  the  corporators,  the  treasurer  produced  his 
leger,  containing  only  aggregate  sums  made  up, 
from  time  to  time,  of  small  details,  but  which  had, 
in  every  instance,  been  adjusted  between  him  and 
the  defendant.  This,  with  the  treasurer's  oath, 
was  held  to  be  sufficient  evidence,  without  show- 
ing the  original  entries,  although  some  of  the 
items  consisted  of  penalties  under  the  laws  of  the 
corporation.  Corporation  of  Columbia  t.  Harri' 
son,  2  Rep.  Con.  Ct.  213. 

171 .  A  printer's  books  are  admiMible  to  prove 
an  account  for  advertisements  and  the  delivery  of 
a  newspaper.  Thomas  ▼.  DyoU,  1  N.  db  M.  186. 
But  these  books  can  only  prove  the  authority  for 
advertising;  to  prove  the  printing,  the  newspa- 
pers mustbe  produced.  Richards  v.  Howard,  2  N. 
A  M.  474. 

172.  A  tradesman's  or  merchant's  books  are  not 
evidence  to  prove,  or  to  contradict,  a  special  con- 
tract.    Pritehard  v.  M'Owen,  1  N.  &  M.  131,  note. 

173.  A  charge  to  A  for  goods  bought  by  B  does 
not  show  that  B  was  A's  agent,  but  only  that  he 
so  represented  himself.  Further  proof  of  B's  agen- 
cy is  necessary.    Miller  v.  Stock,  2  Bailey,  li>3. 

174.  A  mecnanio's  books  must  specify  the  arti- 
cles furnished ;  a  general  charge  for  w^ork  and 
labor,  without  any  specification  but  that  of  time, 
is  inadmissible.     Lynch  v.  Petrie,  1  N.  ds  M.  130. 

175.  The  charges  in  a  physician's  bill  must  be 
specific,  not  general.  Hughes  v.  Hampton,  9 
Const.  Rep.  ^6.  Whether  they  are  sufficiently 
specific  must  be  decided  bjr  the  court,  according 
to  the  prevailing  usage  in  similar  cases.  Schmiat 
V.  Qum,  1  Rep.  Con.  Ct  418.  8.  P.  Lance  v. 
M'Kenzie,  2  Bailey,  449. 

176.  In  an  action  by  the  executor  of  a  deceased 
physician  against  the  captain  of  a  ship  for  attend- 
ance, 6lq.,  on  the  mate,  the  physician's  book  of 
original  entries  was  held  sufficient  evidence  to 
take  thecaseoutofthesUtuteof  frands.   M*Bfida 
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▼  fr«lto,  1  M'Cord,  384.    See  iJao  BtnOw  r. 
HUUmhadt,  Wright,  168. 

177.  in  an  action  by  a  physictan  to  recover 
•ompenaation  for  profeMional  services,  proof  of 
his  book  of  original  entries,  and  that  the  entries 
were  in  his  hand- writing,  (he  being  out  of  the 
state,)  was  held  to  be  gwA  evidence  to  go  to  the 
jury.     Sptnet  T.  Sandws^  1  Bay,  ]  19. 

178.  A  memorandnm-book  kept  by  the  master 
workman  of  mechanics  is  not  admissible  (though 
supported  by  the  oath  of  the  defendant,  the  person 
making  the  entries^  to  prove  the  loss  of  days'  work 
by  the  plaintiff*s  slave,  who  was  hired  to  the  d«- 
jfendant,  though  proved  to  have  been  the  custom- 
ary way  of  keeping  such  account.    JlfKewn  v. 

179.  Where,  in  an  action  upon  an  open  account, 
the  plaintiff,  a  merchant,  was  absent  from  the 
state,  at  the  trial  of  the  cause,  it  was  held  that 
proof  of  the  original  entries  beins  in  his  hand- 
writing, was  inMmissible.  DouguisM  v.  J9art,  4 
M'Cord,  257. 

ItiO.  The  books  of  the  keeper  of  a  billiard  table 
are  not  admissible  in  evidence  in  an  action  brought 
by  him.    Btnfd  v.  Ladson,  4  M'Cord,  76. 

181.  A  scrivener's  book  is  not  evidence  of  ser- 
▼ices  in  his  line, and  for  commissions,  ^kxs.  fVatsan 
V.  Bigdov,  2  Bay,  173. 

182.  A  planter's  book  is  not  evidence.  Geter 
T.  Jtfarlm,  2  Bay,  173.  Nor  a  schoolmaster's,  to 
proye  an  account  for  instruction.  Pelxer  v.  Craok' 
sftM,  2  M'Cord,  328. 

183.  A  tailor's  book  of  entries  is  not  evidence  to 
prove  a  verbal  order  of  the  defendant  to  let  his  ward 
Lave  clothes.     Dta»  v.  Ika-by,  1  N.  &  M.  436. 

184.  Entries  in  a  merchant's  books  must  be 
proved  by  the  clerk  who  made  them,  if  he  be 
within  the  process  of  the  court ;  otherwise  proof 
of  his  hand-writing  is  good.  TViiuio  v.  Rogers^  1 
Bay,  480.  Elm*  v.  duvia^  2  M'Cord,  349.  Ster- 
ntv.  BmU,  1  Binn.  234. 

185.  An  entry  on  the  front  leaf  of  a  trades- 
man's books,  before  the  first  regular  page  of  the 
book,  and  not  in  the  regular  course  of  business,  is 
not  evidence  to  go  to  a  jury  to  establish  an  ac- 
count.   lAftuk  V.  M'Hugo,  1  Bay,  33. 

186.  A  shop-keeper's  Dook  is  evidence  to  prove 
items  lor  spiritous  liquor,  and  he  may  recover 
thereon,  though  he  do  not  prove  he  had  a  license 
to  retail  suck  liquors.  Herloek  y.  Riser,  1 
M'Cord,  481. 

187.  Where  one  copartner,  who  made  the  en- 
tries, is  out  of  the  state,  the  other  may  be  permit- 
ted to  swear  to  his  hand-writine ;  and  such  entries 
are  prinui  facie  evidence  of  me  delivery  of  the 
gooos  speckled.    Foster  v.  Sinkler,  1  Bay,  40. 

188.  In  an  action  by  a  sheriff  for  the  mainte- 
nance of  a  prisoner,  the  jailer's  books  of  entry  are 
not  eyidenoe  as  to  the  commitment,  Ac.,  of  the 
prisoner.  Walker  v.  M^Makan,  1  Const.  Rep. 
129. 

189.  Where  he  who  made  the  entries  in  a  mer- 
ebant's  books  is  examined  on  a  commission,  and 
swears  that  he  made  the  entries,  and  that  accord- 
ing to  bis  recollection  the  foods  were  delivered, 
it  IS  not  necessary  that  the  books  should  be  pro- 
duced when  the  deposition  is  read.  J^icholson  v. 
IVithers,  2  M'Cord,  428.  Miter,  if  the  oath  of  the 
plaintiff  himself  to  the  entries  be  taken  on  com- 
mission ;  for  the  books,  in  such  case,  are  the 
principal  eyidence,  and  the  oath  only  suppleto- 
ly.  ib. 

190.  Where  the  clerk  of  the  plaintiff  stated  in 
his  deposition  that  he  paid  a  sum  of  money  to  the 
defenoant  on  the  plaintiff's  account,  and  that  the 
defendant,  at  his  request,  made  an  entry  of  the 
sum  paid,  in  the  pl^ntiff's  rouffh  cash-book, 
Writing  his  own  name  %i  full  length  for  the  sake 


of  making  the  witness  acquainted  witii  his  slgnatore, 
and  the  way  of  spelling  his  name ;  it  was  held  to 
be  unnecessary  to  produce  the  book  in  which  such 
entry  was  made.     Keene  v.  Meade,  3  Pet.  7. 

191.  In  North  Carolina,  an  attorney's  bill  may 
be  proved  as  a  book  debt.  CharUon  y.  Lutory, 
Martin,  26. 

192.  So  of  work  done  by  the  plaintiffs  slaves 
for  the  defendant.    Mitchell  v.  Clark,  Martin,  25. 

193.  Where  a  party  is  allowed  to  swear  to  his 
account-books,  his  reputation  for  truth  may  be 
questioned,  in  the  same  manner  as  when  he  is  a 
witness  in  any  other  case.  Kitchen  v.  Tyson,  2 
Murph.  314.  I 

194.  A  defendant  is  competent  to  prove  a  book 
debt  as  a  set-off.     Thomeguex  v.  Bell,  Martin,  44. 

195.  Proof  of  the  hand-writing  of  the  plaintiff's 
clerk,  who  made  the  entries,  and  afterwards  went 
abroad,  is  not  evidence  to  support  an  action  for 

foods  sold  aud  delivered.    Kennedy  y.  Fairman, 
Havw.  458. 

19o.  An  account  for  the  hire  of  a  horse  may  be 
proved  uifder  the  book-debt  law  of  Tennessee 
Eashy  y.  Eakin,  Cooke,  388. 

197.  A  blank  check-book,  from  which  checks, 
when  filled,  are  cut  out,  and  a  memorandum  en- 
tered in  tlie  margin,  opposite  to  which  each  check 
is  cut  out,  of  the  name  of  the  drawee,  the  amount, 
date,  &c.,  is  not  a  book  account  to  which  the 
party  can  swear.     WHson  y.  Goodin,  Wright,  219. 

198.  Proof  that  the  charges  in  the  plaintiff  s 
day-book  were  in  the  hand-writingof  his  deceased 
clerk  is  competent  and  proper  evidence.  King  y. 
Maddux,  7  Uar.  &  J.  467.  And  unless  the  con- 
tract is  proved,  such  charge,  made  by  such  clerk, 
is  presumptive  evidence  that  he  aelivered  the 
goods  as  cnarged.     Clarke  v.  Magruder,  2  Har.  & 

199.  The  defendant  cannot  claim  an  entry  in 
the  plaintiff's  day-book  as  evidence  of  a  credit, 
without  all  entries  on  the  book,  in  which  the 
defendant  is  debited,  going  to  tne  jury  as  evi- 
dence.   King  v.  Maddux,  7  liar.  Sc  J.  467. 

200.  The  debiting  of  the  party  obtaining  goods 
sold,  in  the  seller's  books,  is  not  condustve  evi- 
dence that  the  credit  was  given  to  him.  Elder  y. 
Warfield,  7  Har.  &  J.  391. 

201.  The  oath  and  books  of  the  plaintiff  are  in 
no  case  admissible  to  charge  the  defendant  with 
goods  delivered  by  his  order  to  a  third  person, 
unless  such  order  be  otherwise  proved.  Kerr  y. 
Lme,  1  Wash.  172. 

202.  An  entry  in  the  books  of  the  plaintiff, 
made  by  his  clerk,  who  is  not  now  to  be  found, 
together  with  the  plaintiff's  oath  to  ascertain  the 
quantity,  is  not  sumcient  to  charge  the  defendant 
with  ffoods  detiyered,for  sale-keeping,  to  the  mas- 
ter or  the  defendant's  vessel ;  there  heing  no  evi 
denoe  that  such  goods  came  to  tiie  haoM  oi  the 
defendant,  ib. 

203.  An  entry  in  the  books  of  an  administrator, 
by  his  clerk  or  agent,  of  money  paid  over  to  tiie 
guardian  of  the  distributees,  was  admitted,  under 
all  the  circumstances  of  the  case,  as  evidence  to 
charge  the  guardian,  the  administrator  and  his 
clerk  being  both  dead,  and  the  clerk's  hand- 
writing proved.    Brown  v.  Broum,  2  Wash.  151 . 

204.  Books  of  a  deceased  person  are  not  con- 
clusive eyidence  of  a  claim  sued  by  his  adminis- 
trator; but  they  may  be  strengthened  by  other 
eyidence,  as  proof  that  the  deceased  kept  fair 
books,  had  no  clerk,  &c.  Bentley  y.  HoUenbaek, 
Wright,  169. 

2&.  To  proye  an  old  charge  of  (15,  paid  for 
the  note  or  the  defendant's  testator  to  a  third 
person,  all  the  parties  being  dead,  the  books  of 
the  plaintiff's  intestate,  containing  the  charse, 
and  the  note  found  among  his  papers,  with  tne 
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150.  A  book  kept  bj  an  agent,  containini;  cop- 
ies  of  invoices,  is  not  evidence  of  the  sale  and  de- 
livery of  firoods.     Cooper  v.  MorreU^  4  Yeates,  341. 

151..  Whert,  in  an  action  against  A,  a  partner- 
ship between  A  and  B  is  sworn  to  by  a  clerk  of 
one  of  the  partners,  the  books  of  h  may  be  given 
in  evidence  to  fortify  or  discredit  the  testimony  of 
the  witness.    Meyer  v.  BrumauZj  3  Yeates,  30. 

152.  In  an  action  between  A  and  B,  the  book  of 
original  entries  of  C  is  not  evidence  to  show  a  col- 
lateral fact,  as  that  A  was  charged  by  C  as  a  part-- 
ner  in  a  certain  firm.    Juniata  Bank  ▼.  Brown, 
6  S.  &  R.  236. 

15.3.  It  is  not  a  valid  objection  to  the  admission 
in  evidence  of  ori^al  entries,  that  they  are  in  a 
book  which  contains  other  charm  admitted  not 
to  be  nriff inal.     Ives  v.  JdUs^  5  Watts,  323. 

154.  An  entry  in  the  books  of  a  deceased  per- 
son, made  nineteen  years  before,  that  a  note  of 
twenty-three  years*  standing  was  paid,  was  al- 
lowed to  be  read  in  evidence  to  support  the  gene- 
ral presumption  of  payment,  in  an  action  against 
the  deceased's  executor  on  the  note  ;  but  the  de- 
cision was  said  by  the  court  not  to  be  a  precedent. 
Rodman  v.  Hoops,  1  Dall.  65. 

155.  If  a  party's  account-books  ate  to  be  re- 
ceived at  all,  in  New  York,  on  account  of  usaee 
and  difficulty  of  proof,  they  can  be  received  only 
in  proof  of  regular  entries  in  the  usual  coarse  of 
business,  to  be  considered  by  the  jury  in  con- 
nection with  other  circumstances.  Case  v.  Potter, 
»  Johns.  211. 

156.  Where  there  axe  regular  dealings  between 
the  plaintiff  and  defendant,  and  it  is  proved  that 
the  plaintiff  keeps  honest  and  fkir  books  of  ac- 
count; that  some  of  the  articles  charged  lo  the 
defendant  have  been  delivered  to  him ;  and  that 
the  plaintiff  keeps  no  clerk,  his  books,  from  neces- 
sity, are  admissible  in  evidence,  for  the  considera- 
tion of  the  jury.  Vosburgk  v.  Thayer,  12  Johns. 
461.  Smii5,  in  Maryland.  Owings^.  Henderson, 
5  Gill  <&  Johns.  142. 

157.  In  an  aetion  by  a  bank  against  a  depositor 
for  having  overdrawn,  the  books  of  the  bank  are 
competent  evidence  to  show  receipts  and  pay- 
ments of  money.  Union  Bank  v.  Knapp,  3 
Pick.  96. 

158.  If  the  clerk,  who  made  the  entries,  is  dead 
or  insane,  the  book  is  odmissible,  on  proof  of  his 
hand -writing;  and  it  is  not  a  valid  objection  to  the 
admission  of  the  book,  that  the  entries  were  not 
made  by  the  persons  who  paid  out  the  money 
charged,  ib. 

159.  The  books  of  a  bank  are  not  evidence,  in 
a  suit  to  which  the  bank  is  not  a  party,  without 
proving  that  the  clerk  who  made  the  entry  is 
dead,  or  beyond  the  reach  of  process ;  nor  is  such 
book  admissible  to  explain  an  entry  in  the  pri- 
vate bank  book  of  the  opposite  party,  it'  the  latter 
be  produced  only  on  notice  given  by  the  party 
offering  thA  bank  book.  Philadelphia  Bank  v.  Of- 
ficer, 12  SL  d  R.  49. 

160.  An  e&amined  copy  of  the  books  of  an  in- 
corporated bank,  uncorroborated  by  any  other 
proofs  is  not  evidence.  It  seems  that  it  would  be 
evidence,  if  accompanied  by  proof  that  the  original 
entries  were  made  by  an  officer  of  the  bank  ;  this 
proof  to  be  made  bj  the  officer  himself,  if  to  be 
found,  and  if  not,  his  hand- writing  to  be  proved. 
Ridvway  v.  The  Farmers'  Bank,  V2B.&  R.  256. 

lol.  An  entry  made  by  a  clerk  in  a  book  of  a 
bank,  of  a  deposit  made  by  a  customer,  immedi- 
ately before  an  entry  made  by  him  of  the  same 
deposit  in  the  customer's  bank  book,  and  support- 
ed by  the  oath  of  the  clerk,  is  evidence  to  go  to 
the  jury,  together  with  the  customer's  book  and 
the  testimony  of  the  clerk.  Farmers'  and  Mechan- 
ics' Bank  v.  Boraef,  1  Rawle,  152. 


162.  The  entry  of  eaah,  received  by  a  telter,  m 
the  book  kept  by  him  in  the  bank,  is  tantainonnt 
to  a  receipt  for  the  sum  entered,  so  as  to  charge 
both  him  and  his  surety ;  and  they  are  to  prove 
all  offsets  against  that  sum  beyond  what  the  bank 
admits.  State  Bank  v.  Johnson,  1  Rep.  Con. 
Ct.404. 

163.  The  book  of  a  teller  is  not,  per  se,  evidence 
of  the  facts  appearing  therein,  but  may  be  given 
in  evidence  in  connection  with  his  testimony,  if 
that  testimony  make  it  proper  to  refer  to  the  book 
to  f^rove  that  a  particular  entry  was  made.  Cotirt- 
ney  v.  Commonwealth,  5  Rand.  666. 

164.  In  an  action  by  a  book-keeper  of  a  bank  lo 
recover  money  overpaid  to  the  defendant  in  con- 
sequence of  a  **  short  charge  "  of  a  check,  the 
plaintifTs  book,  unaccompanied  by  his  oath,  (the 
check  not  being  produced.)  is  inadmissible.  Eeer- 
ingham  v.  Lan^ton,  2  M'Cord,  159. 

165.  The  original  book  of  entries  of  a  n^erchant 
or  shop-keeper  is  good  evidence,  in  South  Caro- 
lina, to  be  submitted  to  a  jury,  when  fortifif>d  by 
the  oath  of  the  plaintiff.  Foster  v.  SimkUr,  1 
Bay,  40. 

166.  Mechanics'  and  tradesmen's  books  have, 
by  a  long-established  praotioe,  which  is  now  law, 
been  put  on  the  same  footing  with  those  of  mer- 
chante,  die.  Lavab  v.  Hart,  2  Bay,  362.  Slmde  v. 
Teasdale,  ib.  172. 

167.  8o,  it  seems,  of  the  books  of  a  seine- 
maker.     Siory  V.  Perrin,  2  Rep.  Con.  Ct.  220.    • 

168.  So  of  the  books  of  a  ferry-owner,  to  prove 
an  account  for  ferriage.  Fraxier  v.  Drayton,  2  N. 
&.  M.  471. 

169.  So  of  a  miller's  books,  to  prove  the  qnan- 
tity  of  lumber  furnished  from  his  sawmill  to  the 
defendant.     Gordon  v.  Arnold,  1  M'Cord,  517. 

170.  In  an  action  for  dues  to  a  corporation  from 
one  of  the  corporators,  the  treasurer  produced  his 
leger,  containing  only  aggregate  sums  made  up, 
from  time  to  time,  of  smalldetails,  but  which  had, 
in  every  instance,  been  adjusted  between  him  and 
the  defendant.  This,  with  the  treasurer's  oath, 
was  held  to  be  sufficient  evidence,  without  show- 
ing the  original  entries,  although  some  of  the 
items  consisted  of  penalties  under  the  taws  of  the 
corporation.  Corporation  of  Columhia  y.  Harri- 
son,  2  Rep.  Con.  Ct.  213. 

171 .  A  printer's  books  are  admiarible  to  prove 
an  account  for  advertisements  and  the  delivery  of 
a  newspaper.  Thomas  v.  Dyott,  1  N.  &>  M.  186. 
But  Uiese  books  can  only  prove  the  authority  for 
advertising;  to  prove  the  printing,  the  newspa- 
pers must  De  produced.  Richards  v.  Howard,  2  N. 
&  M.  474. 

172.  A  tradesman's  or  merchant's  books  are  not 
evidence  to  prove,  or  to  contradict,  a  special  con- 
tract.    Pritchard  v.  M'Owen,  1  N.  &  M.  131 ,  note. 

173.  A  charge  to  A  for  goods  bought  by  B  does 
not  show  that  B  was  A's  agent,  but  only  that  be 


cles  furnished ;  a  general  charge  for  work  and 
labor,  without  any  specification  hut  that  of  time, 
is  inadmissible.     Lynch  v.  Petrie,  1  N.  &  M.  130. 

175.  The  charges  in  a  physician's  bill  must  be 
specific,  not  general.  Hughes  v.  Hampton,  2 
Const.  Rep.  ^6.  Whether  they  are  sumeiently 
specific  must  be  decided  b^r  the  court,  according 
to  the  prevailing  usage  in  similar  cases.  ScAnuA 
V.  Qutn,  1  Rep.  Con.  Ct.  418.  8.  P.  Lance  v. 
M'Kenzie,  2  Bailey,  449. 

176.  In  an  action  by  the  executor  of  a  deceased 
physician  against  the  captain  of  a  ship  for  attend- 
ance, &o.,  on  the  mate,  the  physician's  book  of 
original  entries  was  held  sufficient  evidence  to 
take  the  case  out  of  the  statute  of  frauds.   M*Brida 
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▼  W^By  1  M'Cord,  384.    See  ilao  B«ii%  ▼. 
IMUmbaeky  Wright,  168. 

177.  in  an  action  by  a  phyiician  to  recover 
•ompenaatioQ  for  profeMional  services,  proof  of 
his  book  of  original  entries,  and  tliat  the  entries 
were  in  hb  band-writing,  (be  being  oat  of  the 
state,)  was  held  to  be  gwid  evidence  to  go  to  the 
jury,     ihfence  v.  &nu<sr5, 1  Bay,  1 1 9. 

178.  A  memorandnm-book  kept  by  the  master 
workman  of  mechanics  is  not  admissible  (though 
supported  by  the  oath  of  the  defendant,  the  person 
making  the  entries^  to  prove  the  loss  of  days'  work 
by  the  plaintiff*s  slave,  who  was  hired  to  the  da- 
fendant,  though  proved  to  have  been  the  custom- 
ary way  of  keeping  sach  account.  JfKeton  v. 
Barksdiile,  2  N.  &,M.  17. 

179.  Where,  in  an  action  upon  an  open  account, 
the  plaintiff,  a  merchant,  was  absent  from  the 
slate,  at  the  trial  of  the  cause,  it  was  held  that 
proof  of  the  original  entries  being  in  his  hand- 
writing, was  inadmissible.  Douglass  v.  Hart,  4 
M  Cord,  257. 

ItiO.  The  books  of  the  keeper  of  a  billiard  table 
are  not  admissible  in  evidence  in  an  action  brought 
by  him.    Boyd  v.  Ladson,  4  M'Cord,  76. 

181.  A  scrivener's  book  is  not  evidence  of  ser- 
▼ices  in  his  line,  and  for  commissions,  6Le,  Walson 
Y.  BigeUno,  2  Bay,  173. 

182.  A  planter*s  book  is  not  evidence.  Geter 
T.  MiiTtm,  2  Bay,  173.  Nor  a  schoolmaster's,  to 
prove  an  account  for  instruction.  Pelzer  v.  Cran' 
«hM,  2  M*Cord,  328. 

183.  A  tailor's  book  of  entries  is  not  evidence  to 
prove  a  verbal  order  of  the  defendant  to  let  his  ward 
have  clothes.     Deas  v.  Dmrby,  1  N.  &  M.  436. 

184.  Entries  in  a  merchant's  books  must  be 
proved  by  the  clerk  who  made  them,  if  he  be 
within  tbe  process  of  the  court ;  otherwise  proof 
of  his  hajid-writing  is  good.  T\mno  v.  Rogers,  1 
Bay,  480.  Elms  v.  Cksois,  2  M'Cord,  349.  Sier- 
rtt  V.  BmU,  1  Binn.  234. 

185.  An  entry  on  the  front  leaf  of  a  trades- 
Bian*s  books,  before  the  first  regular  page  of  the 
book,  and  not  in  the  regular  course  of  business,  is 
not  evidence  to  go  to  a  jury  to  establish  an  ac- 
count.   lAftuk  V.  Jiflhigo,  1  Bay,  33. 

186.  A  shop-keeper's  Dook  is  evidence  to  prove 
items  lor  spiritous  liquor,  and  he  may  recover 
thereon,  thpngh  he  do  not  prove  he  had  a  license 
to  retail  suon  liquors.  Herloek  v.  Riser,  1 
M'Cord,  481. 

187.  Where  one  copartner,  who  made  the  en- 
tries, is  out  of  the  state,  the  other  may  be  permit- 
ted to  swear  to  his  hand- writing ;  and  such  entries 
are  prima  facte  evidence  of  the  delivery  of  the 
gooos  spedfiti.    Foster  v.  Sinkler,  1  Bay,  40. 

188.  In  an  action  by  a  sheriff  for  the  mainte- 
nance  of  a  prisoner,  the  jailer's  books  of  entry  are 
not  evidence  as  to  the  commitment,  Ac.,  of  the 
prisoner.  Walker  v.  M'Mahan,  1  Const.  Rep. 
129. 

189.  Where  he  who  made  the  entries  in  a  mer- 
ebant's  books  is  examined  on  a  commission,  and 
•wears  that  be  made  the  entries,  and  that  accord- 
ing to  his  recollection  the  goods  were  delivered, 
it  is  not  neeessary  that  the  books  should  be  pro- 
duced when  the  depoeiUon  is  read.  Jiieholson  r. 
Withers,  2  M'Cord,  428.  Jiliter,  if  the  oath  of  the 
plaintiff  himself  to  the  entries  be  taken  on  com- 
mission *,  for  tbe  books,  in  such  case,  are  the 
principal  evidence,  and  the  oath  only  suppleto- 
ry.  ib. 

190.  Where  the  clerk  of  the  plaintiff  stated  in 
his  deposition  that  he  paid  a  sum  of  money  to  the 
defenoant  on  the  plaintiff's  account,  and  that  the 
defendant,  at  his  request,  made  an  entry  of  the 
sum  paid,  in  the  pl^ntiff's  rouffh  cash-book, 
Writing  his  own  name  \i  full  length  for  the  sake 


of  making  the  witness  aeqaBinted  with  htoslgnatQre, 
and  the  way  of  spelling  his  name ;  it  was  held  to 
be  unnecessary  to  produce  the  book  in  which  such 
entry  was  made.     Keene  v.  Meade,  3  Pet.  7.   . 

191.  In  North  Carolina,  an  attorney's  bill  may 
be  proved  as  a  book  d«ibt.  Charlton  v.  Latory, 
Martin,  26. 

192.  So  of  work  done  by  the  plaintiffs  slaves 
for  tbe  defendant.    Mitchell  v.  Clark,  Martin,  25. 

193.  Where  a  party  is  allowed  to  swear  to  his 
account-books,  his  reputation  for  truth  may  be 
questioned,  in  the  same  manner  as  when  he  is  a 
witness  in  any  other  case.  Kitchen  v.  Tyson,  2 
Murph.  314.  I 

194.  A  defendant  is  competent  to  prove  a  book 
debt  as  a  set-off.     Thomeguex  v.  Beit,  Martin,  44. 

196.  Proof  of  the  hand-writing  of  the  plaintiff's 
clerk,  who  made  the  entries,  and  afterwards  went 
abroad,  is  not  evidence  to  support  an  action  for 

foods  sold  and  delivered.    Kennedy  y.  Fairman, 
Havw.  468. 

19o.  An  account  for  the  hire  of  a  horse  may  be 
proved  urfder  the  book-debt  law  of  Tennessee 
Easby  v.  Eakin,  Cooke,  388. 

197.  A  blank  chejck-book,  from  which  checks, 
when  filled,  are  cut  out,  and  a  memorandum  en- 
tered in  the  margin,  opposite  to  which  each  check 
is  cut  out,  of  the  name  of  the  drawee,  the  amount, 
date,  &c.,  is  not  a  book  account  to  which  the 
party  can  swear.     Wilson  v.  Goodin,  Wright,  219. 

198.  Proof  that  the  charges  in  the  plaintiff's 
day-book  were  in  the  hand-writing  of  his  deceased 
clerk  is  competent  and  proper  evidence.  King  y. 
Maddux,  7  Uar.  &  J.  467.  And  unless  the  con- 
tract is  proved,  such  charge,  made  bv  such  clerk, 
is  presumptive  evidence  that  he  aelivered  the 
goods  as  cnarged.     Clarke  v.  Magruder,  2  Har.  & 

199.  The  defendant  cannot  claim  an  entry  in 
the  plaintiff's  day-book  as  evidence  of  a  credit, 
without  all  entries  on  the  book,  in  which  the 
defendant  is  debited,  goiuff  to  the  juiy  as  evi- 
dence.   King  V.  Maddux,  7  liar.  Sc  J.  467. 

200.  The  debiting  of  the  party  obtaining  goods 
sold,  in  the  seller's  books,  is  not  condustve  evi- 
dence that  the  credit  was  given  to  him.  Elder  y. 
Warfield,  7  Har.  A  J.  391. 

201.  The  oath  and  books  of  the  plaintiff  are  in 
no  case  admissible  to  charge  the  defendant  with 
goods  delivered  by  his  order  to  a  third  person, 
unless  such  order  be  otherwise  proved.  Kerr  v. 
Love,  1  Wash.  172. 

202.  An  entry  in  the  books  of  the  plaintiff, 
made  by  his  clerk,  who  is  not  now  to  be  found, 
together  with  the  plaintiff's  oath  to  ascertain  the 
quantity,  is  not  sumeient  to  charge  the  defendant 
with  ffoods  delivered,  for  safe-keeping,  to  the  mas- 
ter or  the  defendant's  vessel ;  there  being  no  evi 
denoe  that  such  goods  came  to  the  han^s  of  the 
defendant,  ib. 

203.  An  entry  in  the  books  of  an  administrator, 
by  his  clerk  or  agent,  of  money  paid  over  to  the 
guardian  of  the  distributees,  was  admitted,  under 
all  the  circumstances  of  the  case,  as  evidence  to 
charge  the  guardian,  the  administrator  and  his 
clerk  being  both  dead,  and  the  clerk's  hand- 
writing proved.    Broton  v.  Brovm,  2  Wash.  15] . 

204.  Books  of  a  deceased  person  are  not  con- 
clusive evidence  of  a  claim  sued  by  his  adminis- 
trator; but  they  may  be  strengthened  by  other 
evidence,  as  proof  that  the  deceased  kept  fair 
books,  had  no  clerk,  &c.  Bentley  y.  UeUenhack, 
Wright,  169. 

2&.  To  prove  an  old  charge  of  (15,  paid  for 
the  note  of  the  defendant's  testator  to  a  third 
person,  all  the  parties  being  dead,  the  books  of 
the  plaintiff's  intestate,  containing  the  charge, 
and  the  note  foond  among  his  papers,  with  ue 
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pajee*«  leoetpt  of  paymeBt  on  iU  baek,  «re  oom- 
peteot  evidence  of  payment;  it  also  appearing 
from  other  proper  evidence  that  the  plaintiff's 
intestate  was  in  the  practice  of  paying  small  snms 
for  the  defendant  ■  testator.  M^LeUan  v.  CrofUm^ 
6  Greenl.  307. 

200.  A  paper  book  in  the  hand-writing  of  de- 
fendant's testator,  containing  accounts  between 
himself  and  the  plaintiff's  intestate,  found  among 
the  intestate's  papers,  though  mutilated  and  torn, 
is  competent  evidence,  as  admissions  of  the  de- 
fendant's testator  against  himself;  and  the  plain- 
tiff is  not  bound  to  account  for  the  mutilation,  nor 
are  the  jury  bound  to  infer  that  the  part  missing 
contained  a  settlement  of  the  accounts,  ib, 

207.  Where  an  account  of  more  than  six  years' 
standing  was  footed  on  the  books  of  the  plaintiff's 
intestate,  and  the  balance  carried  to  new  account, 
and  interest  claimed  thereon,  it  was  held  that  the 
jury  were  not  bound  to  regard  this  as  conclusive 
evidence  of  an  account  then  liquidated  and  stated, 
80  that  the  statute  of  limitations  should  attach  to 
it ;  but  that  they  might,  if  satisfied  by  the  evi- 
dence, treat  it  as  the  act  of  the  creditor  alone,  and 
of  no  effect,  ib. 

208.  A  book  account  is  an  entire  thing,  and  in 
regard  to  the  time  in  which  it  may  be  pjoved,  the 
statute  of  Ohio  has  reference  to  the  close  of  the 
account ;  where,  therefore,  there  is  a  running  ac- 
count, part  of  which  was  charged  within  18 
months  before  action  brought,  and  part  at  an 
earlier  date,  the  party  makmg  the  account  is  a 
competent  witness  to  prove  tne  validity  of  the 
whole.    James  v.  Richmond^  5  Ham.  338. 

209.  In  New  Jerse^r,  booics  of  account  may  be 
admitted  in  evidence,  if  a  witness  swears  that  they 
are  in  the  hand- writing  of  the  plaintiff,  and  that  in 
the  waste-book  of  the  plaintiff  he  perceived  an  en- 
try of  a  transaction  performed  by  the  plaintiff  as  a 
broker  for  the  witness,  which  he  had  settled, 
althoiurh  the  witness  swears  he  never  saw  the 
{Uaintiff's  books  until  the  time  of  the  trial.  ShtUe 
V.  O^rfen,  2  Pen.  921. 

210.  A  book  account  is  not  sufficiently  proved, 
to  be  read  in  evidence,  merely  by  a  witness  swear- 
ing that  there  are  two  or  three  charges  in  it  against 
him,  one  of  which  was  charged  nigher  than  he 
understood  it  was  to  be,  when  the  witness  had 
never  seen  the  book  until  it  was  produced  before 
the  justice,  did  not  know  the  hand-writing  in 
which  it  was  kept,  and  had  never  seen  any  entry 
made  in  it,  or  settlement  by  it.  Cole  v.  .mderson, 
3  Halst.  03. 

211.  It  is  not  sufficient,  to  admit  books  in  evi- 
dence, that  they  have  been  proved  before  the  jus- 
tice on  a  former  occasiop.  Linberger  v.  Latoarette^ 
2  South.  809. 

212.  A  book  of  accounts  is  not  admissible  evi- 
dence to  charge  the  defendant,  on  a  delivery  of 
goods  to  a  third  person,  unless  preceded  by  proof 
of  an  order  for  such  delivery.  Tenbrooke  v.  John- 
son, Coxe,  288.  S.  P.  TowiUey  v.  WooJy,  Coxe,  377. 

213.  Spiecial  and  executory  contracts,  especially 
concerning  lands,  bonds,  bins,  notes.  &c.,  are  not 
proper  matters  of  book  account,  nilson  v.  Wib- 
souy  X  Halst.  95. 

214.  Charges  of  cash  paid,  advanced,  or  lent, 
written  on  one  of  the  last  leaves  of  a  book,  de- 
tached from  the  daily  entries  and  accounts,  by 
sundry  intervening  blank  leaves,  and  dated  during 
the  time  of  such  entries  and  accounts,  are  not  evi- 
dence to  go  to  the  jury.  ib. 

215.  A  book  of  account  containing  charges  in 
several  successive  years,  all  written  from  oral 
direction,  and  all  against  one  person,  without  any 
intervening  charge,  is  not  sufficient  evidence  to  go 
to  tlie  jury.     Swing  v.  Sparks^  2  Halst.  59. 

216.  Charges  in  a  book  which  are  not  in  their 
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damages  which  can  be  rendered  certain  only  bj 
convention  or  judicial  decision,  are  not  matten  oi 
book  account,  ib. 

217.  That  the  books  of  account,  offered  in  evi- 
dence, are  of  a  suspicious  cast,  some  leaves  cut 
out,  and  the  account  kept  legerwise,  will  not 
prevent  its  beinff  given  in  evidence ;  its  credit  is 
to  be  determined  ny  the  jury.  Jotits  ▼.  J>ekay, 
2  Pen.  955. 

.  218.  A  mere  entry  made  in  a  man's  book  of 
accounts  of  a  settlement  with  another,  is  not,  as 
against  such  other  person,  legal  evidence  of  a  set- 
tlement.   Prest  V.  Mereereau,  4  Halst.  266. 

219.  A  book  of  entries,  in  which  the  prices  of 
the  articles  are  not  specified,  is  not  evidence. 
Hagaman  v.  Case,  1  South.  370. 

&0.  The  assignee  of  an  insolvent  debtor  pro- 
duced on  tnal,  in  an  action  brought  as  assignee* 
his  own  book  of  account  to  support  the  action, 
and  no  other  evidence;  held  sufficient.  Busk 
V.  Hance,  2  Pen.  860. 

221.  Griving  a  note  is  no  bar  to  a  book  accoant 
of  an  older  date.    Sayre  v.  Sayre,  2  Pen.  1034. 

222.  The  party  may  sue  upon  the  account  or 
upon  the  note,  at  his  election.  BareUi  v.  Broum^ 
lld'Cord,  449. 

223.  A  day-book  of  one  of  the  defendants,  in 
which  entries  were  made  in  the  plaintiff 's  pre» 
ence,  and  shown  to  him,  and  to  which  he  made  no 
objection  at  the  time,  may  be  read,  in  connection 
with  other  evidence,  to  the  jury.  Oram  v.  Bishap^ 
7  Halst.  153. 

224.  An  affidavit,  made  to  an  account,  is  not  au- 
thorized by  law.  Waggoner  v.  Biokmond,  Wright, 
173.    See  ^^e,  132. 

See  Airther,  on  this  subject,  Book  Accovkt. 
Book  Dkbt. 

VI.   Commissimurs*  Proceedings  m  Virginia. 

225.  A  decree  confirming  a  commissioner's  re- 
port may  be  reversed  for  an  error  apparent  on  the 
account,  though  no  exception  was  taken  in  the 
court  below.  -  Walker  v.  Walke,2  Wash.  195. 

226.  On  a  general  order  of  reference  to  a  com- 
missioner to  take  an  account  between  the  parties, 
all  accounts  between  them  must  be  settled.  Har- 
ris V.  Magee,  3  Call,  502. 

227.  It  seems  that  charges  appearing  to  be  just 
and  legal  in  an  ez  parte  settlement  of  an  adminis- 
tration account  by  commissioners  appointed  by 
the  court  which  granted  the  administration,  and 
passed  by  such  court,  (the  commissioners  having 
reported  that  vouchers  were  produced  to  justi^ 
such  charges,)  are  to  be  received  as  prima  facte 
evidence  in  nvor  of  the  executor  or  administra- 
tor; and  that  the  burden  of  proof  lies  on  the  party 
who  would  impugn  them.  Mmmo  v.  Common- 
wealthy  4  H.  &.  M.  57. 

228.  An  administration  account  settled  before 
commissioners  appointed  by  ihe  court  in  which 
the  executor  or  administrator  qualified,  and  certi- 
fied "  to  have  been  returned  to  court,  and,  being 
examined,  to  have  been  allowed,  and  ordered  to 
be  recorded,"  is  admissible  on  the  plea  of  fully  ad- 
ministered, as  prima  facie  evidence  of  the  several 
items  therein,  without  producing  also  copies  of 
the  inventory  and  appraisement  of  the  testator's 
or  intestate's  estate.  But  the  adverse  party  may 
surcharge  and  falsify  such  account,  if  he  can. 
JittoeU  V.  Milton,  4  H.  &  M.  253.  Mountjoy  v. 
Loierie,  ib.  428. 

229.  Where  an  ex  parte  settlement  of  an  adminis- 
tration account  has  taken  place,  before  commission 
ers  appointed  by  the  court  in  which  the  executor 
or  administrator  qualified,  if  the  legatees  after- 
wards bring  a  suit  in  chancery,  for  a  new  ex- 
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«ad  fettfement  of  tmth  aooovnt,  the 
▼tmeben  in  sapport  thereof,  if  thej  be  not  ostensi- 
Me,  ghould  be  presumed  to  have  existed,  and  the 
•urns  pTobandi  thrown  upon  the  adverse  party. 
M'Cjl  Y,  Ptmeky,  3  Munf  288. 

49Q.  In  such  case,  if  the  vouehers,  or  official 
eopies  of  them,  be  produced,  the  pbintiffs  maj 
■evertheless  controvert  the  articles  mtended  to  be 
justified  by  them,  ib, 

231.  The  account  of  an  executor,  having  been 
•ettied  by  commissioners  appointed  by  the  court 
before  which  the  will  was  proved,  is  not  of  course 
to  be  referred  aoain  to  a  commissioner,  on  a  bill  to 
•orcharge  and  falsify ;  but  some  evidence  should 
he  exhibited  to  that  effect,  or  something  improper 
in  the  account  should  be  disclosed  in  the  answer ; 
otiienrise,  such  order  of  account  should  not  be 
made,  but  the  bill  should  be  dismissed.  IVyllU  v. 
y^nahle,  4  Munf  969. 

^  232.  A  settlement  of  an  executor's  administra- 
tion account,  certified  by  commissioners,  on  a  day 
subsequent  to  his  death,  and  not  appearing  to  have 
been  made  in  his  lifetime,  with  notice  to  himself, 
nor  afler  his  death  with  notice  to  his  executor,  is 
erroneous,  and  ought  not  to  be  received  as  tbe 
ground  of  a  decree  against  his  estate.  Botfd  v. 
JCm^Fmant,  6  Munf.  45. 

233.  On  a  motion  to  recommit  the  report  of  a 
commissionet  in  chancery,  if  the  previous  neglect 
or  contumacy  of  the  party  renuer  it  proper  to 
overrule  his  motion,  so  far  as  it  goes  to  open  the 
accounts  anew,  be  may  nevertheless  be  permitted 
to  show  himself  entitled  to  credits,  not  considered 
br  the  commissioner,  if  it  appear  probable,  from 
the  evidence  in  support  of  the  motion,  that  he  is 
entitled  to  such  credits.  Sniekarg  t.  Dorseif^ 
2  Munf.  506. 

234.  On  a  bill  of  injunction  to  stay  proceedings 
on  a  judgment  at  law,  if  it  appear  firom  a  commis- 
sioner's report,  not  excepted  to  by  tbe  defendant, 
that  the  complainant  is  entitled  to  a  credit  which 
tbe  defendant  failed  to  give,  the  court  ought  not 
to  set  aside  the  order  for  account,  and  dismiss  the 
bill,  on  the  ground*  that  the  complainant  had  neg- 
lected to  carry  into  eflfect  a  previous  order,  refer- 
ring, by  consent  of  parties,  tlie  accounts  between 
them  to  a  difierent  commissioner ;  but  the  last  or- 
der having  been  made  on  the  defendant's  motion, 
the  report  being  excepted  to  for  want  of  notice  to 
the  complainant  of  toe  time  and  place  of  taking 
the  account,  and  such  exception  appearing  well 
founded,  a  new  account  ought  to  be  directed  to  be 
taken.    Boberta  v.  Jordans^  3  Munf.  488. 

235.  Where  an  injunction  is  granted  to  a  iudg- 
meni,  and  an  account  between  the  parties  direct- 
ed, the  commissioner  ought  not  to  ipve  the  plain- 
tiff at  law  credit  for  claims  not  exhibited  to  the 
jury,  nor  mentioned  in  the  answer,  and  which  are 
prior  in  date  to  the  commencement  of  the  suit. 
LkM^omb  V.  IJjttUpag^,  J  H.  A;  M.  454. 

236.  When  a  commissioner  is  stating  accounts 
between  exeouton  and  the  estate  of  their  testator, 
if  one  of  them,  who  had  for  collection  tbe  evi- 
drnces  oi  debts  due  the  estate,  which  might  have 
been  collected  by  him,  be' dead,  his  representative 
cannot  object  to  bis  estate's  being  chai^d  with 
those  debts,  unless  the  means  he  furnished  of 
charging  the  surviving  executor  therewith.  Car- 
Ur  V.  Cvtting,  5  Munf  223. 

237.  In  such  case,  the  private  account  of  each 
executor  with  the  testator  in  his  lifetime,  and 
with  his  co-executor,  and  all  other  accounts  that 
are  necessary  to  make  a  just  settlement  of  the 
matters  in  controversy,  ought  to  be  taken,  if  re- 
quested; though  not  specifically  put  in  issue  in 
tne  cause,  ib. 

238.  A  settlement,  by  commissioners,  of  an  ad- 
Biinistration  account,  without  notice  to  tbe  lega- 
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tees  or  distributees,  is  against  the  constant  course' 
of  the  court.    Campbell  v.  Winston,  3  H.  &  M.  10. 


VII.    Auditors*  Proceedings, 

239.  Auditors  are  agents  or  ofiicers  of  the  court 
to  examine  and  digest  accounts  for  decision,  and 
to  prepare  materials  on  which  a  decree,  d:c.,  may 
be  made.  Field  v.  Holland,  6  Cranch,  8.  Read 
V.  Barlow,  1  Aik.  145. 

240.  The  appointment  of  an  auditor  is  matter 
of  discretion  in  tlie  court,  and  is  resorted  to  for  its 
convenience  and  that  of  the  parties ;  and  refusal 
to  appoint  one,  on  motion,  upon  suggestion  of  er- 
rors m  accounts  in  dispute,  is  not  ground  for  a 
new  trial.  Pierce  v.  Thompson t  S  Pick.  193. 
Pomerou  v.  Winship,  12  Mass.  625. 

241.  The  power  and  duty  of  auditors  are  only 
to  state  the  account,   with  Vouchers  tending  to 

?rove,  or  remarks  tending  to  explain,  the  items, 
'hey  have  not  authority,  like  referees,  to  award 
concerning  Costs.  Ltptuin  V.  Warren,  12  Mass. 
412. 

242.  Their  report  \A  nol,  per  stj\Aiidkkg  and  con<* 
elusive,  but  will  become  so,  if  no  substantial 
objection  is  shown  to  it.  ib.  S.  P.  Harland's 
case,  5  Rawle,  323. 

243.  If  ttn  action,  in  which  an  auditor  has  made 
a  report,  is  referred  to  him  again,  to  reconsider 
and  revise  his  report,  tipon  evidence  or  arguments 
to  be  offered  by  the  detendant,  he  may  hear^  evi- 
dence and  arguments  on  the  plaintiff's  part,  in  re- 
spect  to  errors  in  his  first  report.  Shearmtsn  v 
Jlkins,  4  Pick.  283. 

244.  The  court  will  refbr  accounts  back  to  an 
auditor  on  the  ground  that  the  party  asking  it  has 
obtained  evidence  in  support  of  his  exceptions, 
and  expects  to  discover  new  credits  notvet  known 
to  him.     Camac  v.  Francis,  3  Wash.  Cf.  C.  108. 

245.  The  report  of  auditors  appointed  hy  con- 
sent of  parties,  in  a  suit  in  eqtiity,  is  not  in  the 
nature  <^  an  awafd  by  arbitrators,  otit  may  be  set 
aside  by  tbe  court,  although  neither  fVaud,  cor- 
ruption, nor  grosa  misconduct,  on  the  part  of  the 
auditors^be  proved.   Field  v.  Holland,  6  Cranch, 8. 

246.  The  court  may  direct  an  issne  to  be  tried, 
without  expressly  revoking  an  order  of  reference 
to  auditors,  ib. 

247.  If  an  auditor  find  facts,  without  or  against 
evidence,  or  on  incompetent  evidence,  this  snould 
be  shown  by  the  report ;  or  (if  the  auditor  refuse 
to  report)  by  evidence  given  to  the  county  court. 
In  such  case,  the  report  cannot  be  accepted.  Put' 
nam  v.  Jhitton,  8  Verm.  396. 

248.  The  court  will  notice  only  those  errors  in 
the  report  of  auditora,  which  appear  on  its  face, 
or  which  are  expressly  set  down  m  the  exceptions ; 
and  then  the  evidence  on  which  tbe  item»  were 
allowed,  must  appear  on  the  record.  Chapped^- 
laine  v.  Dechenavx,  4  Cranch,  306. 

249.  If  errors  appear  on  the  face  of  an  auditor's 
report,  it  may  be  set  aside,  or  corrected,  though 
no  exception  is  taken  to  it,  when  it  is  relumed. 
Himdy  v.  Rose,  5  Cranch,  313.  Murray  v. 
Charming  Betsey,  2  Cranch,  124. 

250.  In  an  action  of  book  debt  for  more  than 
17  dollars,  auditors  may  be  appointed  without  any 
previous  plea.     Lacey  v.  i^in^,  8  Conn.  499.  ^ 

251.  In  mixed  questions  of  fhct  and  law,  where 
long  accounts  are  involved,  the  court  will  hear 
the  case  till  the  points  of  law  are  disposed  of,  and 
then  refer  the  accounts  to  referees ;  and  if  either 
party  object  to  the  referees  named  by  the  court, 
they  will  tiie  them  from  tbe  jury-box.  Samble  v. 
Mechanics  Fire  Ins.  Co.  1  Hall,  560. 

252.  Auditora  should  state,  in  their  report,  what 
items  they  allowed  and  disallowed ;  but  need  not 
state  their  reasons.    Macks  v.  BrvsA,  5  Verm.  70. 
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253.  If  they  refuse  to  report  their  reuons,  on 
request,  and  this  is  set  forth  in  exceptions,  it  tends 
to  show  unfairnesSyand  deserves  consideration,  ib. 

254.  Their  reports  must  present  all  questions  of 
law  decided  by  them,  which  the  parties  require  to 
have  examined  by  the  court.  T&ompsan  v.  Arms, 
5  Verm.  540. 

255.  No  affidavits,  nor  statements  by  them, 
which  are  not  in  their  report,  will  be  received, 
unless  to  show  misconduct,  ib. 

256.  When  their  report  is  set  aside  for  their 
neglect  to  report  copies  of  the  accounts,  and  the 
case  is  recommitted,  their  refusal  to  reexamine 
the  whole  merits  is  not  a  ground  for  rejecting  their 
second  report.     Leach  v.  Shepardj  5  Verm.  363. 

257.  They  may  hear  new  evidence,  on  a  re- 
commitment, and  ought  to  hear  it  when  justice 
plainly  requires  it  ib, 

258.  It  need  not  appear  of  record  that  an  auditor 
was  sworn;  it  will  be  presumed,  if  the  contrary 
do  not  appear.     P%Unam  v.  JDuUon.  8  Verm.  396. 

259.  If  auditors  err  in  point  of  law,  it  is  fatal ; 
and  a  judgment,  rendereo  on  such  erroneous  re- 
ports, will  be  reversed.  Read  v.  BarUno.  1  Aik.  145. 
Fay  V.  Green,  ib.  71.     Sawyer  v.  Doane,  ib.  138. 

ifeo.  By  the  settled  practice  of  the  supreme 
court  of  Vermont,  the  whole  account  audited 
must  be  stated  out;  or  attached  to  the  report  by 
the  auditor,  and  returned  with  it.  Read  v.  Bar- 
lotOf  ubi  sup. 

S61.  If  a  report  of  auditors  allow  a  specific  item 
which  ought  to  have  been  rejected,  it  may,  never- 
theless, be  accepted  under  a  rule  that  such  item 
be  deducted.     Sargeant  v.  Pettibone,  1  Aik.  355. 

2G2.  A  report  of  auditors,  with  the  accounts 
annexed  in  detail,  accompanied  by  minutes  of  the 
items  allowed  and  disallowed,  is  a  sufficient  com- 
pliance with  the  requisitions  of  the  statute,  ib. 

263.  If  an  auditor  eipress  an  opinion  upon  the 
facts  in  the  case  before  his  appointment,  unknown 
to  the  party  at  the  time  of  his  appointment,  it  is 
cause  for  setting  aside  the  report ;  but  otherwise 
of  his  expressing  an  opinion  upon  a  question  of  law 
arising  in  the  case ;  and  it  is  the  duty  of  auditors, 
in  all  cases,  when  required,  to  report  the  facts  and 
proceedings  before  them.  Fay  v.  Greerif  2  Aik.  386. 

264.  And  they  should  state  the  facts  in  the  form 
of  a  special  verdict,  and  not  detail  the  evidence. 
Skinner  v.  Conantf  2  Verm.  453.  Fry  v.  Slyfield, 
3  Verm.  246.  Munroe  v.  Atns,  ib.  3&.  Shato  v. 
SfiaWf  6  Verm.  69. 

265.  Also  the  ground  of  their  decision,  if  re- 
quested, of  every  question  of  law  raised  before 
them.    MConneU  v.  Pike,  3  Verm.  596. 

266.  But  it  is  not  error  for  auditors  to  refuse  to 
report  the  whole  evidence,  instead  of  the  facts. 
SiroT^  v.  JIfConnell,  5  Verm.  338. 

267.  It  is  not  necessary  that  all  the  auditors 
should  convene,  either  to  give  notice  to  the  par- 
ties, or  to  adjourn.  The  chairman  may  give  the 
notice,  and  if  one  of  the  parties  does  not  appear, 
a  majority  of  the  auditors  may  adjourn  the  hear- 
ing.    Svnnton  v.  Ertoin,  8  Verm.  282. 

268.  Thouffh  an  auditor  make  report  at  the  third 
term,  yet  if  uie  report  is  referred  back  to  him,  he 
may  properly  include  in  it  the  demand  of  a  cred- 
itor not  exhibited  to  him  until  after  the  report  had 
been  referred  back.  Taylor  v.  Woodward^  5  Halst.  1. 

269.  When  three  auditors  are  appointed  to  audit 
the  book  accounts  of  parties,  and  two  of  them 
make  report,  parol  evidence  may  be  received  that 
the  parties  agreed  to  proceed  before  the  two  in  the 
absence  of  the  third;  and  the  report  will  be 
accepted.    Boolh  v.  Toiueu,  1  Tyler,  407. 

270.  The  opinion  of  auditors  on  the  weight  of 
testimony  cannot  be  made  the  ground  of  excep- 
tion to  their  report.     Wood  v.  Barney,  2  Verm.  369. 

271.  They  may  make  an  additional  statement 


explanatory  of  their  views,  after  haviag  Mnedand 
made '  their  report.  May  v.  Coriew,  4  Verm.  13 
5272.  And  they  may  report  in  the  altemativD 
leaving  the  court  to  render  judgment  as  it  may 
judge  the  law  to  be.  ih. 

273.  A  demurrer  is  waved  by  the  defendant's 
joining  in  a  motion  for  auditors.  Lacey  v.  Kimgj 
8  Conn.  499. 

274.  The  auditor*8  report  mav  be  excepted  to  in 
the  court  of  appeals,  and  the  whole  accounts  gone 
into,  whether  senerai  or  s|iecial  exceptions,  or 
none  at  all,  had  been  taken  in  the  court  of  chan- 
ceiT.    Rinfff^aUL  ▼.  Ringgold,  1  Har.  &  Gill,  11. 

ito.  And  if  the  chancellor  acted  upon  improper 
testimony,  or  mistook  the  principles  of  law,  the 
audit  will  be  reformed,  or  the  decree  reversed. 
Maeeubbin  v.  CromweU,  2  Har.  &  Gill,  44a 

276.  The  court  of  appeals  having  reversed  a  de- 
cree of  the  court  of  cnancerv,  stated  an  acoount 
between  the  parties,  and  decreed  accordingly; 
and  also  decreed  that  the  chancellor  make  and 
pass  all  necessary  orders  for  carrying  that  deeree 
into  effect.     Turner  v.  Bottckell,  3  Har.  &>  J.  99. 

See  Appeal,  II.  (c.) 

fi77.  In  a  remonstrance  against  an  award  of 
auditors,  it  is  necessary  to  state,  with  reasonable 
certainty,  a  good  cause  for  setting  aside  the  awaff4 
Maples  v.  Avery,  6  Conn.  20. 

Sn'S.  Therefore,  where  a  remonstrance  againit 
an  award  of  auditors,  in  an  action  of  book  debt, 
stated,  <<that  tlie  auditors  found  that  the  plain- 
tiff's account  against  the  defendant  was  more 
than  the  defendant's  account  against  the  plaintiff^ 
and  that  more  of  the  plaintiff  s  account  was  not 
barred  by  the  statute  of  limitations  than  the  di^ 
ference  between  the  plaintiiTs  and  the  defendant's 
account,"  it  was  held  that  such  reraonstranoe 
was  insufficient,  as  it  did  not  show,  with  the  re- 

auisite  certainty,  that  the  plaintiff  had  any  just 
ebt  against  the  defendant.  t&. 

279.  The  statute  of  New  Hampshire,  though  it 
authorixes  auditors  to  examine  the  parties  on  oatli, 
and  makes  their  report  evidence  on  trial  before  a  jm^ 
Tj,  does  not  make  the  parties  competent  witnessea 
on  such  trial.    Stevene  v.  Hall,  6  N.  Hamp.  508. 

280.  Where  it  is  apparent  that  injustice  has  been 
done,  or  that  all  the  material  facts  were  not  in  evi- 
dence before  the  auditor,  the  court  may  set  aside  an 
acceptance  of  his  report,  and  order  a  new  hearing. 
WoodJbridge  v.  Addison  Proprietors,  6  Verm.  SM. 

281.  The  court  will  reject  an  auditor's  report,  if 
he  hear  testimony  from  a  party's  bail,  tbou^  H 
could  not  be  shown  at  the  hearing  that  he  was 
bail.  ATConneU  v.  Pike,  3  Verm.  595.  S.  P. 
^eioton  V.  Hi^gins,  2  Verm.  366. 

282.  In  eqmty  suits,  the  court  will  not  lay  down 
the  principles  on  which  an  account  is  to  be  staled 
by  a  commissioner  or  auditor.  VanderiDiek  r. 
Sommerl,  2  Wash.  C.  C.  41. 

See  Account  Rkitdxr.  Book  Accovnt.  Book 
Debt. 


ACTIONS. 

I.   Commencement  qf  Actions. 
II.   Of  entering  Actions,  and  of  Appearance 

III.  Action  merged  in  a  Felony. 

IV.  Election  Of  Actions. 

V.   Of  consolidating  Actions,  Sui 
VI.    What  Actions  and  Causes  of  Action  do  or  do 
not  survive  ;  and  of  the  Method  of  makings 
Representatives  of  deceased  Plamtiffs  emd 
Defendants  Parties  to  the  Suit. 
VII.  Joinder  of  Actions.    See  Joinder,  B. 
VIII.   Dividing  or  "  splitting  Causes  of  Action,** 
IX.  Aciionslocal  or  transitory. 
X.    Where  no  Action  toUl  lie ;  and  herein   qf 
Damnum  absque  Injuria. 


ACTIONS, 
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1.  In  Connecticut,  the  service  of  the  writ  19  the 
eoramenoement  of  the  action.  Clark  y.  Helms,  1 
Root,  487.  Jatdka  v.  Phelps,  4  Conn.  149.  SvaU 
ding  ▼.  Butts,  6  Conn.  30.  Gates  y.  BvshjuUf  9 
Conn.  530. 

2.  And  the  return  is  eyidenoe  of  the  time  of  the 
commencement.  Perkins  v.  Perkins,  7  Conn. 
568. 

3.  fn  other  states,  the  issuing  or  soinff  out  of 
the  writ.  CarpsnUr  y.  ButUrfield,  3  JTomis.  Cas. 
145.  Lowry  v.  Laiorestes,  1  Caines,  69.  Bryce  v. 
Morgan,  3  Caines,  133.  Bird  y.  Caritat,  2  ^hns. 
342.  Ckeetkam  y.  Lewis,  3  Johns.  42.  Fowler  y. 
Bharp,  15  Johns.  326.  Ross  y.  Luther,  4  Cow.  158. 
Bogun  y.  Cuuler,  8  Cow.  203.  Parker  y.  Colcord, 
2  N.  Hamp.  36.  Sodety,  fyc.  y.  Whitcomb,  ib.  227. 
lorif  y.  PkilUps,  1  Pick.  202.  /2eed  y.  Brewer, 
Peck,  276.  Thompson  y.  J7eU,  6  Monr.  560.  Day 
y.  JLaniA,7  Verm.  426. 

4.  The  date  of  the  writ  is  prima  fade,  but  not 
conclusiye  eyidence  of  the  true  time  when  the  ac- 
tion was  commenced.  Johnson  y.  Farwell,  7 
Greenl.  373.    Day  y.  Lamb,  7  Verm.  426. 

5.  It  is  not  necessary,  in  order  to  save  the  stat- 
ute of  limitations,  to  show  that  the  writ  was  re- 
turned, or  actually  delivered  to  an  officer :  it  is 
sufficient  if  it  was  sent  to  him  with  a  bona  fide  in- 
tention that  it  should  be  served.  BurdidtY.  Green, 
la  Johns.  14. 

6.  In  Vermont,  however,  the  writ  must  be 
served  and  returned.    Day  v.  Lamb,  7  Verm.  426. 

7.  If  it  appear  on  the  record  that  the  cause  of 
action  accrued  after  the  suit  was  commenced,  it  is 
cause  for  demurrer,  special  or  generaL  Lowry  v. 
Lawrence,  1  Caines,  69.  Cheetham  y.  Loots,  3 
Johmi.  43.  Bemis  v.  Faxon,  4  Mass.  263.  War- 
ing  y.  Yates,  10  Johns.  119. 

8.  Or  for  arresting  or  reversing  judgment.  3 
Johns.  42.  Bruce  y.  Morgan,  3  Caines,  133.  Roud 
y.  GriMth,  11  S.  db  R.  130.  Langer  y.  Parish,  8 
8.  &  ft.  134.  M*LaugkUn  v.  Parker,  3  8.  &  R. 
144.  Miller  v.  Ralston,  1  S.  &  R.  309.  Harper 
v.  Montgomery,  5  Litt.  347.  Contra,  4  Mass. 
263.  Crygier  v.  Long,  1  Johns.  Cas.  393.  See 
5  N.  Uamp.  227.  2  S.  &  R.  219.  Peck,  296. 

See  Abatkhjsht,  434.  435. 

9.  There  may  be  some  uncertainty  or  ambigai- 
ty  in  the  term  '*  suing  out  the  writ ; "  but  there 
can  be  no  doubt  that  the  delivery  of  it  to  an  offi- 
cer, or  leaving  it  at  his  house,  for  the  purpose  of 
beln^  executed,  is  a  commencement  of  the  suit. 
Branson  y.  EaH,  17  Johns.  65.  See  11  Johns. 
473. 

10.  Or  where  the  writ  is  filled  up  with  a  view 
to  immediate  service.  2  19 .  Hamp.  36.  227.  7 
Greenl.  370. 

11.  Where  a  writ  bears  teste  of  the  day  when  it 
was  actually  made,  the  day  of  the  teste  must  be 
Qonsidered  as  the  day  of  the  commencement  of  the 
action.  But  the  time  of  the  day  of  the  teste  when 
the  writ  is  actually  made,  is  not  always  to  be  con- 
sidered as  the  true  time  of  the  commencement 
of  the  action.  Rohiitson  v.  Burleigh,  5  N.  Uamp. 
225. 

12.  Tbos  when  a  writ  is  made,  in  a  case  where 
a  demand  and  refusal  are  necessary  to  give  a  right 
of  action,  and  the  demand  is  subsequently  made, 
and  the  writ  then  served,  the  action  is  commenced 
when  the  plaintiff  elected  to  use  his  writ,  and  di- 
rected the  officer  to  serve  it.  ib.  Graves  v.  Tiek- 
nor^  6  N.  Hamp.  537. 

13:  In  Ross  y.  Luther,  4  Cow.  158,  the  time  of 
actual  delivery  of  the  writ  to  the  officer  for  ser- 
vice was  held  to  be  the  commencement  of  an  ac- 
tion for  a  prisoner's  ffoing  off  the  jail  liberties. 

14.  The  time  of  the  actual  making  of  the  writ. 


with  an  intention  of  service,  is  the  commencement 
of  the  suit,  for  the  purpose  of  saving  the  statute 
of  limitations.    Johnson  y.  FarweU,  T^Sreenl.  370. 


II.   €f  entering  Actions,  and  of  Appearance. 

15.  The  statute  of  Vermont,  prescribing  that 
actions  must  be  entered,  in  justices'  courts^  within 
two  hours  after  the  time  set  in  the  writ  lor  trial, 
is  directory  to  the  justices :  they  are  necessarily 
judges,  in  the  first  instance,  of  the  actual  time 
when  actions  are  entered ;  and  if  the  party  is  dis- 
satisfied, he  may  plead  the  matter  in  abatement, 
and  have  the  fact  found  by  a  jury.  Stone  v.  Proc- 
tor, 2  Chip.  113. 

16.  InOBpendentlj^  of  the  Pennsylvania  act  of 
March,  1806,  an  amicable  action  may  be  entered 
by  attorney.     Cook  v.  Gilbert,  8  S.  &  R.  567. 

17.  Where,  at  the  head  of  an  agreement  to  en- 
ter an  amicable  action  with  a  confession  of  judg- 
ment against  A  &  B,  there  is  an  account  by  the 
plaintiff  against  A  d^  C,  it  is  a  sufficient  statement 
of  the  cause  of  action,  ib. 

18.  The  entry  of  the  name  «f  defendant's  attor- 
ney on  the  docket  is  a  sufficient  appearance.  Cain 
v.  Sullivan,  Minor,  31. 

19.  .Where,  by  the  rules  of  the  court,  it  is  re- 
quired that  an  entry  of  the  ^pearance  of  an  attor* 
ney  should  be  maae  on  the  docket,  the  ent^  of 
the  name  of  an  attorney  on  the  margin  of  the 
docket  opposite  the  defendant's  name,  is  not  a 
sufficient  appearance,  l^fon  v.  Waldron,  13  S.  4k 
R.  164. 

20.  An  appearance  by  an  attorney  de  bene  esse 
is  good,  and  is  to  be  understood  as  an  appearance 
upon  condition  that  the  writ  is  properly  issued  and 
served.  Blair  y.  Weaver,  11  S.  &  R.  84.  There- 
fore judgment  cannot  be  signed  for  want  of  an  ap- 
pearance, where  such  appearance  de  bene  esse  has 
been  entered,    ib. 

21.  After  a  general  appearance  by  an  attorney 
for  both  the  defendants,  who  were  partners,  and 
the  pleadings  entered  by  him  in  the  name  of  both, 
one  of  the  defendants  cannot  plead  that  he  was 
not  served  with  process,  and  had  not  appeared  in 
the  suit.    Field  v.  Gibbs,  Peters  C.  C.  156. 

22.  Where  there  are  two  or  more  defendants, 
and  an  attorney  enters  his  name  on  the  docket, 
opposite  the  nalnes  of  the  defendants,  this  is  a 
good  appearance  for  all.  though  one  of  the  defend- 
ants is  not  summoned.    Scott  y.  Israel,  2  Binn. 

145. 

23.  Appearance  entered  on  the  docket  by  one 
of  several  defendants  by  his  attorney  ^the  minutes 
show  that "  the  defendants  came  by  their  attorney, 
and  withdrew  their  plea."  This  is  a  good  appear- 
ance, and  judgment  as  to  all.  Bradford  v.  Stuart, 
Minor,  44. 

24.  Where  a  summons  against  two  is  returned 
"served"  as  to  one,  and  "  nihil  habet"  as  to  the 
other,  and  afterwards  an  attorney  entevs  his  ap- 
pearance generally  opposite  the  names  of  the  de- 
fendants on  the  docket,  and  si^s,  as  their  attor- 
ney, an  agreement  to  refer ;  it  is  a  good  appearance 
for  both,  to  support  a  judgment  against  both. 
M'CuUough  v.  Guetner,  1  Binn.  214.  Contra, 
Moores  v.  Parker,  3  Litt  268. 

25.  Although  a  general  appearance  by  an  attor- 
ney may  be  consi4pred  an  appearance  for  all, 
where  there  are  several  defendants,  yet  the  par- 
ties may  consider  it  otherwise,  as  an  appearance 
only  for  those  arrested  or  summonefl.  lAntz  y. 
Se9Y7&,6S.  &R.  34. 

26.  The  appearance  day,  in  the  superior  court 
of  chancery,  in  Virginia,  is  the  second  day  after  the 
term  to  which  the  subpcsna  is  returnable.  Smith 
V.  Jenny,  4  H.  db  M.  440. 


ACnONfl. 


97.  A  jiutioe  tnaat  enter  in  his  docket  the 
namefl  of  the  plainUff  and  defendant :  entering  the 
initials  onl]^rthe  plaintiff's  name  b  insufficient. 
Clayton  t.  Lonkins,  4  Halst  SSSL 

3b.  Where  a  decree,  on  snmmary  process,  was 
entered  on  the  first  daj  of  the  conrt,  the  defend- 
ant was  permitted  to  enter  an  appearance  for  de- 
fence on  the  second  day,  upon  filing  an  affidavit 
that,  on  the  preceding  day,  a  slaTC,  belonging  to 
him,  was  fbond  dead,  supposed  to  be  muraered ; 
and  that  tl^is  wm  the  only  reason  for  his  not  ap- 
pearing pooner ;  aqd  that  he  was  instructed  that 
Le  had  a  substantial  defefice.  Eoatu  v.  Parr,  1 
M'Ckmi,  383,  noU. 

39.  An  order  was  made,  giving  the  state  of 
Ne^  Yoirk  leaye  to  appear  at  the  next  term  of  the 
supreme  court  of  tl|e  limited  States,  and  answer 
the  complnin^nts'  bill.  At  the  n^xt  term,  a  de- 
murrer was  filed  to  the  bill,  signed  by  theattorivsjr- 
generftl  of  New  York,  with  the  addition  of  his 
office.  He  being  a  practitioner  in  the  court,  this 
demonrer  was  held  to  be  an  appeaianoe  for  the 
•late.  State  of  Jfow  Jersey  r,  PeapU  of  StaU  of 
A*^  F^rk,  6  Pet.  323.  ^ 

30.  In  a  justice's  coi^rt  in  New  York,  a  consta- 
ble, who  acts  as  such  in  a  cause,  ought  not  to  be 
counsel  or  attorney  for  either  parly.  Wlman  y. 
Woodworthf  3  Johns.  385. 

31.  But  if  lie  act  as  qounse},  and  also,  as  con- 
stable, attend  the  juiT,  and  it  does  not  appear  that 
any  objection  was  n&de  to  mm,  and  no  abuse  is 
shown,  the  cou|^  will  inteodf  in  support  of  the 
jad|rnient,  that  the  parties  consented,  tb. 

33.  Where  the  constable  who  serr^d  tjie  sum- 
mons answered  for  tl^e  plaintiff,  and  presented  to 
the  justice  the  note  on  woich  the  suit  was  brought, 
and  stated  thp  plaintiff's  demand,  it  was  held  not 
to  be  an  appearing  and  advocating  the  caiiao  with- 
in the  meaning  ofthe  act.  (sess.  31,  c.  204.)  FAtti- 
fuy  ▼.  Earle,  9  Johns.  35d.  8.  P.  KUtU  v.  Bahor, 
ib.  354. 

33.  Under  the  ac^,  (sess.  31,  c.  304,  since  re- 
pealed,) the  justice  could  not  permit  a  party  to 

Spear  W  attorney,  from  his  own  knowledge  of 
e  fact  that  the  pari^  was  absent  at  the  time,  and 
out  of  the  country,  but  must  haye  proof  of  the 
Aiet.    Ra$ekraii»  If.  Fm  4iitt0Si;p,  4  John^.  328. 

34.  If  the  parties  appeared  by  attorney,  it  was 
enox^  though  it  were  by  mutuiU  consent  8mUk 
r,  Goodriekf  6  Johns.  3i& 

S5>  If  the  plaintiff  in  error  only  appeared  by 
attorney,  he  oould  not  allege  it  for  error:  ik, 

36.  ft  is  not  necessary  to  enter  an  appearance 
in  order  to  moye  to  ijuasn  the  writ.  SkUlnum  y. 
CootboMgh,  4  Halst.  346.  But  it  seems  that  an  at- 
torney must  enter  an  appearance  before  he  can  be 
heard.  Sextom  r.  Steamboat  Compimyt  3  Halst 
169. 

37.  An  appeannoe  by  an  attorney,  without  au- 
thority, is  a  good  appearance  as  to  the  court 
DenUm  y.  Jfoyeo,  6  Johnsi  306.  Rust  y.  Frothing' 
ham,  1  Breese,  360. 

38.  A  natural  person  may  appear  in  person  or 
hy  attorney.    Httuk  y.  TodhwHter,  7  Har.  &,  J. 

39.  But  a  corporation  can  appear  only  by  attor^ 
ney,  and  he  must  receiye  the  authority  of  the  cor- 
poration to  enable  him  to  represent  it  Osbom 
y.  Bank  of  V.  States,  9  Wheat  738. 

40.  Wpere  it  is  necessary  only  to  indorse  an  ap- 
pearance on  the  writ,  bail  not  being  required,  it  is 
the  duty  of  the  clerk  of  the  court,  and  not  of  the 
attorney,  to  enter  the  appearance  on  record ;  and 
if  judgment  be  signed  before  it  is  so  entered,  the 
judgment  is  good,  and  the  court  will  order  the 
appearance  to  be  entered  nunc  pro  tunc,  Ross  y. 
BubbU,!  Oaines,  513. 

41.  The  defendant  may  appear  at  the  circuit 


after  the  jory  are  •mpaneUed  Ibr  an  inyest,  if% 
default  Marwan  y.  JngersoU,  3  Cow.  367.  S.  P. 
Bartle  y.  Coleman,  6  Wheat.  475. 

43<  When  defendant  acknowledges  the  seryioe 
of  a  writ  by  writing  on  its  back,  and  requests  aa 
appearance  to  be  entered  for  him,  it  is  a.uthoritv 
for  plaintiff  to  enter  common  bail.  Corse  y.  CoL 
fax,  3  South.  684. 

43.  Where  a  defendant's  appearance  is  indorsed 
on  bailable  process,  the  plaintiff,  at  the  expiration 
ofthe  role  to  plead,  may  enter  the  defendants  de- 
fault, though  the  declaration  be  filed  de  bema  ease. 
Cook  V,  TuUle,  3  Wend.  389. 

44.  Where  there  is  an  appearance  entered  by 
attorney,  ^  rule  to  plead  need  not  be  senred  on 
the  defendant,  and  if  the  attorney  lives  at  a.  di»- 
tanpe  in  the  country,  posting  the  rule  will  be  eoi^ 
ficient    Read  v.  Sinnedy,  1  Bay,  236. 

45.  A  defendant  who  has  not  entered  an  appear^ 
ance,  nor  filed  a  plea,  cannot  move  to  enter  up 
judgment  of  non  pros,  Roderick  y.  Payrna,  1 
M'Cord,  408.  See  Van  Epps  y.  CUpp,  1  Wend.  7a 

46.  Where  a  defendant  (who  is  likewise  an  a&> 
tomey)  neglects  to  enter  an  appearance  at  the  fiivl 
conrt,  for  the  purpose  of  taking  advantage  of  ■ 
supposed  inaccuracy  in  the  writ  at  the  eeeamd 
court,  and  an  order  for  judgment  is  obtained,  it 
will  not  afterwards  be  vacated  for  the  purpooe  of 
permitting  him  to  put  in  a  plea.  JDonlevy  v.  Caom' 
«r,  3  N.  £  M.  548. 

47.  Where  a  defendant  has  placed  the  copy  of* 
summaiy  process  with  an  attorney,  with  instnie- 
tions  to  make  a  defence,  and  the  attorney  neglects 
to  enter  an  appearance,  and  judgment  goes  against 
the  defendant  by  default,  the  court  will  not  set 
aside  the  proceedings,  and  permit  him  to  enter  an 
appearance,  after  tne  adjournment  of  the  court. 
Schroder  v.  Boston,  2  N.  dk  M.  391. 

48.  The  court  may,  under  particular  circum- 
stances, permit  the  aefeodant*s  attorney  to  enter 
an  appearance,  and  move  to  set  aside  a  judgment 
by  detkult  after  the  second  day  of  the  next  term. 
Saracnt  v.  WUstm,  3  M'Cord,  513. 

49.  An  appearance  indorsed  on  a  writ  is  not 
evidence  of  an  agreement  that  the  proceedixm  in 
the  cause  should  be  considered  as  being  of  the 
term  when  the  writ  was  returnable.  Gordon  ▼. 
Bowne,  1  Caines,  513. 

50.  It  b  the  defendant's  duty  to  enter  an  appear- 
ance at  the  first  term,  though  the  judge  does  not 
attend.    Savage  v.  Mitchell,  3  Const  Rep.  629. 

51.  An  appearance  by  attorney  prevents  tlie 
defendant  from  objecting  to  the  process.  Hldridga 
v.  FolweU,  3  Blackf.  3^ 

53.  One  co-partner  cannot  authorize  an  appear- 
ance for  another.  Hadet  v.  Sheet,  3  M*Cord,  310. 
And,  in  South  Carolina,  if  one  partner  appears, 
and  the  other  makes  defkult,  the  regular  mode  of 
proceeding  is  for  the  plaintiff  to  get  judgment  for 
the  whole  debt,  against  the  one  appearing,  and  to 
execute  the  writ  of  inquiry  against  the  one  makin|r 
default,  for  the  whole  also.  Simpson  v.  Geddes, 
3  Bay,  533.    See  HtUs  v.  Ross,  3  Dall.  331. 

53.  Where  an  attorney  appears  specially  for  one 
defendant,  in  an  action  against  two,  and  afler* 
wards,  as  attorney  **  for  the  defendant,*'^  ac- 
knowledges judgment  in  favor  of  the  plaintiff,  it 
is  a  gooa  judgment  only  as  to  the  defendant  for 
whom  such  attorney  appeared,  and  a  joint  execution 
is  erroneous.    Kimmel  v.  Kimmel,  5  S.  &>  R.  5i94. 

54.  The  county  courts  have  no  authority  to 
compel  a  defendant,  under  a  general  rule,  to  u» 
pear  and  answer  to  a  new  declaration,  after  tno 
files  are  lost.    Kiniu  v.  Plumb,  1  Tyler,  30. 

55.  If  an  infant  defendant  appear  by  attorney, 
and  not  by  guardian,  it  b  error  in  fact  AmoU 
y.  Sandford,  14  Johns.  417.  Mock^  y.  Crey^ 
3  Johns.  193.    Alderman  y.  TirreU,  8  Johns.  418. 
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;  ui  laftiil'*  BppMf  HMO  f  Bot 'lly  gvafdian, 
m  eared  ^r  verdict.  SdUrmtrkorn  t.  JmlehUf 
7  Joiuia.  373. 

t7.  Tke  deeiee  of  on  avpbao*B  coniti  ordenDg 
1^  teal  eitete  of  an  iBtestate,  at  the  Taluatioa,  to 
liie  oMeat  len,  ie  not  Toidy  as  agaiiiat  a  minor 
•hildy  meielv  beeanse  tlie  minor  did  not  appear  by 
guardian.  Ilo  atatnte  requirea  auch  appearance, 
•Md  the  procee^nge  not  being  in  tlie  nature  of 
•n  adTeraary  anit  at  common  law,  notice  to  the 
minor,  or  to  thoae  bavin?  the  care  of  hia  inteieata^ 
waaffieient.    £2<i0(  t.  JEtttel,  5  Bian.  1. 

58.  A  peraon  non  amnpas  ffMa^,  not  an  idiot 
ftom  nativity,  toMj  appear  by  aflomey,  and  the 
court  will,  on  motion,  appoint  att  attorney  for  him. 
Fmdimer  v.  M'amre,  18  Johna.  Id4. 

59.  A  plea  of  a  turn  e&mpoty  by  attorney,  will  be 
■et  aaide,  and  a  guardian  ad  Utim  appoiifled,  who 
mar  plead  anew.  MUckM  v.  Kingman,  5  Pick.  431 . 

w.  Notice  of  appearance  ia  for  the  benefit  of  the 
plaintiff 'b  attorney,  and  may  be  waved  by  him. 
Uspmard  v.  Baker,  6  Johna.  323. 

61.  A  notice  of  retainer  of  an  attorney  ia  implied 
In  a  notice,  by  him,  of  bail,  i^uick  v.  MgrriU, 
3  Cainea,  133.  See  Van  Zandt  v.  M*Ken$Ur,  1 
Wend.  13. 

€8l  If  the  plabitlff*a  attorney  reoeivea  notice  of 
letainer  firom  two  attomeya  for  the  defendant,  he 
«c^t  to  inform  the  aeemid  attorney  of  the  first 
notice,  in  order  to  prevent  anrpriae.  M*/fealy  v. 
Mon$on,  1  Johna.  Caa.  98.    Coleman,  61. 

63.  It  b  improper  practice  in  an  attorney  to  ap- 
pear and  aet  ror  a  party  in  a  atiit,  aa  a|;ent  merely, 
and  not  aa  attorney.  Heyer  v.  Dmmmgf  1  Johna. 
Caa.  103.    Coleman,  70. 

64.  He  ia  to  be  oonaidered  aa  a  mere  alnn^  in 
the  eanae,  and  any  rule  obtained  by  him  will  be 
aet  aside,  with  coata,  to  be  paid  vy  the  attorney 
himaelf.  ib. 

65.  There  are  only  three  ways  for  a  defendant  to 
appear  in  an  action — vis.,  by  putting  in  special 
bau,  filing  common  bail,orcauain|r  hia  appearance 
to  l>e  entered.  Giving  notice  of  retainer  is  not 
an  appearance.  Mann  v.  Cofrttu,  4  Cow.  148. 
Vand^jfod  v.  Wright,  1  Cow.  209.  Dt  Wands- 
laer  v.  Coamtr,  6  Johns.  328. 

66.  On  motion  against  an  attorney  for  money 
received  by  him  for  his  client,  if  notice  be  le^- 
Isrly  nven,  and  he  appear  and  contest  the  chum. 
the  plaiatiff  is  not  bound  to  prove  a  demand  ana 
relnaal  to  pay.     Taidor  v.  ArmuUad,  3  Call,  900. 

67.  Though  regularly  a  aheriff,  in  taking  goods 
vnder  a  writ  of  replevin,  ahould  summon  the  de- 
fendant, according  to  the  mandate  of  the  writ,  yet 
if  he  neglects  to  do  so,  and  the  defendant  volun- 
tarily appears  in  court,  and  defends  the  action,  the 
omiaaion  by  the  sheriff  to  summon  him  is  thereby 
cured.    Swaxn  v.  Sktmiodl,  9  Har.  &  Gill,  988. 

68.  So,  where,  to  a  writ  of  replevin,  the  sheriff 
made  no  return  of  the  writ,  and  an  alias  writ  waa  is* 
aoedyto  which  the  sheriff  made  a  return  '^  eloigned," 
and  the  plaintiff  then  sued  out  a  capias  in  vnther" 
nam,  to  which  the  sheriff  returned,  **  replevied  and 
delivered,  as  per  schedule,**  and  thie  defendant  then 
appeared,  pleaded  to  the  {Aaintiff 'a  declaration,  and 
went  to  trial.  Held,  that  it  was  too  late  for  the 
defendant  to  object,  that  there  was  no  return  made 
to  the  summons  in  tlie  writ  of  replevin,  nor  day 
given  him  in  court,  ib. 

69.  If  the  defendant;  before  the  return  of  the 
writ  of  withernam,  appears  to  the  writ  of  replevin, 
and  ofifers  to  plead  non  e$pit,  it  will  stay  the  writ 
of  withernam,  as  he  is  not  concluded  by  the  return 
ofeUmgatit.  tb. 

70.  If  a  defendant  can  enter  an  appearance, 
where  bail  is  required,  without  beinff  served  with 
process,  he  must  do  it  in  person.  M  Gehet  v.  Fer^ 
hn^  Hardin,  146. 


Rules  of  Supreme' Genrt  of  Hassachuaette,  as  to 
entry  of  actions  and  appearance,  16  Masa.  370. 
372. 

See  Abatxmkxt,  319.  3ia 


III.  Action  marg^  ta  a  Felony, 

See  Jlosire  v.  Mmdda,  10  Wheat  494. 

71.  An  action  for  a  tort  is  not  merged  in  a  felony 
unless  it  be  a  capital  felony.  Orocr  v.  Guthry,  2 
Hoot,  90. 

72.  A  killed  B'a  slave,  was  tried  for  felony,  and 
aoqnitted ;  in  an  action  brought  by  B  for  the  tre»> 
pass,  held  that  the  civil  remedy  waa  not  merged. 
amiik  V.  Weaver,  I  Taylor,  58.  S.  C.  9  Hay  w. 
108. 

73.  Before  conviction  of  the  felon,  no  civil  ac- 
tion liea  at  the  suit  of  the  party  injured,  for  gooda 
stolen.    Footer  v.  Tucker,  3  Greenl.  458. 

74.  Afler  conviction,  he  may  have  an  action  of 
trover,  ib. 

75.  The  owner  of  gooda  atolen  cannot  maintain 
a  civil  action  for  the  injury,  till  after  the  convfo- 
tion  or  acquittal  of  the  party  charged  with  the 
taking.  Boody  v.  Keating,  4  Oraenf  164.  Grafi 
ton  Baitk  v.  Flandero,  4  N.  Hamp.  239. 

76.  In  New  Hampahire  and  Kentucky,  tbia 
doctrine  is  not  received;   the  owner  of  stolen 
goods  may  immediately  pursue  Ina  civil  remedy 
Fettingia  r.Jtidomdf  6  N.  Hamp.  454.    Pr.  Dee. 
203.    So  in  N.  Caroihia.    3  Hawks,  951. 

77.  To  an  action  for  erecting  a  dam  which 
caused  diaease  and  sickness,  it  is  no  defence  that 
the  defendant  has  been  indicted  for  the  nuisance, 
and  convicted.    SUny  v.  Hatnmond,  4  Ham.  37G. 

78.  It  was  held,  m  South  Carolina,' fty  three 
judgea  against  two,  that  a  civil  action  for  enticing 
a  stave  fVom  his  master*a  service  (which  is  a 
statute  felony  there^  mav  be  tried  Itefore  a  trial 
has  been  had  for  tne  felony*  Roldnoon  v.  Gulp, 
1  Const.  Rep.  231.  5m  6  Rand.  223.  1  Miles,  319. 

79.  Partiea  are  HaUe  to  an  action  for  defrauding 
the  plaintiff  of  true  public  aecnritiea,  and  imposing 
on  mm.  in  their  stead,  by  a  conspiracy,  certificatea 
forjred  by  one  of  them.  Fatton  v.  Freeman,  Coze, 
115,  and  note* 

80.  In  Alabama,  a  eivil  aetion  doea  not  lie  where 
a  felony  haa  been  committed,  nnleas  the  defendant 
be  acquitted  of  the  felony.  Morgan  v.  Rkodis, 
1  Stew.  70.    M*Grew  v.  Cato,  Minor,  8. 

81.  It  ia  no  defence  to  a  auit  by  an  indorsee 
against  the  maker  of  a  piomissory  note,  that  the 
latter  had  forged  the  aignature  of  the  pn^ee  aa 
indorser.    Bomman  v.  Uore,  16  Masa.  936. 

IV.    EUcOarnqfJiUiana. 

82.  When  a  statute  prescribes  a  new  remedy,  it 
ia  cumulative  only,  ana  leaves  the  plaibtiff  an  elec- 
tion, unless  the  statute  expressly,  or  by  necessary 
implication,  takea  away  the  common  law  remedy. 
Coze  V.  BoMnno,  4  Halat.  384.  Jlmy  v.  Hams, 
5  Johns.  175.  Coldon  v.  Eidred,  16  Johns.  220 
Formats  TumpUta  Co,  v.  Coventry,  10  Johns.  389. 
Bearcamp  Biver  Co.  v.  Woodman,  2  Greedl.  404. 
Fryeburi  Canal  v.  Frye,  5  Greenl.  38.  Mayor, 
4^.  of  Baltimore  v.  Howard,  6  Har.  Sb  J.  383. 
Booker  v.  M Robert,  1  Call.  243. 

83.  Thus,  assumpsit  will  lie  where  the  statute 
gives  an  action  of  book  debt.  Edwards  v.  Jfich- 
oUs,3Day,  16. 

84.  The  Pennsylvania  statute,  concerning  a 
statement,  leaves  the  plaintiff  at  liberty  to  pursue 
the  old  form  of  action,  at  hia  election.  MiUs  v. 
0*Hara,  1  &.  St  K.  32.    J^oax  v.  Heister,  6  ib.  20. 

85.  Debt,  or  trespass  on  the  case,  lies  for  tlie 
escape  of  a  prisoner  in  execution.  Bawson  v. 
Dole,  9  Johns.  454.    For  escape  from  imprison- 
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BieDt,  on  ■  jutHce'a  exeeiitioB,  OMe  onlj  lies. 
Brown  v.  Gtnung,  1  Wend.  115. 

86.  TrespaM  or  replevin  lies  for  wrongful  taking 
of  chatteb.      Fangtnim  v.  Partridge^  7   Johns. 

87.  Trespass,  or  trespass  on  the  easei  lies  for 
criminal  conversation,  and  for  seduction.  Parker 
▼.  EUiot,  Gilmer,  33.  Ham/ey  v.  TownstHd,  1 
M'Cord,  207.    Moron  v.  Datoes,  4  Cow.  412. 

88.  Debt  or  assumpsit  lies  against  the  maker  of 
a  promissory  note.  MartU  v.  Soot,  17  Mass.  222. 
1  Cranch,  &0. 

89.  Where  defendant  has  covenanted  to  do  an 
act,  for  which  ho  has  received  a  consideration 
from  plaintiff,  and  fails  to  do  it,  plaintiff  may 
bring  covenant  for  the  breach,  or  assumpsit  to 
reclaim  the  consideration.  Weaver  v.  BenUeyj  1 
Caines,  47. 

90.  Where  a  party  takes  a  bill  or  note  for  a  pre- 
cedent debt,  if  the  bill,  d&o.,  be  not  paid,  he  may 
sue  on  the  bill,  &c.,  or  on  the  original  cause  of 
action.    Herring  v.  Sanger,  3  Johns.  Cas.  71. 

91.  If,  in  such  case,  the  plaintiff  sue  on  the 
original  cause  of  action,  he  must  produce  and  can- 
cel the  bill  or  note,  or  show  that  it  is  lost.  Hehnee 
V.  D' Corny,  1  Johns.  34.  ,Sngtl  v.  FdUtn,  8  ib. 
149.    5im^  V.  Lec/kuNNNi,  10  ib.  366. 

92.  To  recover  the  nroceeds  of  a  prize  sold,  in 
the  hands  of  the  marnial,  the  crew  entitled  may 
have  an  action  at  law  ibr  money  had  and  re- 
ceived, or  a  supplemental  libel  in  admiralty. 
Ktane  v.  Brig  Gloucester,  2  Dall.  37. 

93.  Trespass  on  the  case  ez  deUet/o,  or  ex  cow 
traetUf  (assumpsit,)  will  lie  for  breach  of  duty  by 
an  attorney.  Ckurch  v.  Mumford,  11  Johns.  479. 
Stimpscn  v.  Sprague,  6  Greenl.  470. — For  false 
warranty  on  the  sale  of  chattels.  Everteon  v. 
Miles,  6  Johns.  138.  Hallock  v.  PoioeU,  2  Caines, 
216.  —  And  for  breach  of  duty  by  a  common  car- 
rier. Bell  V  IVard,  1  Dana,  147.  Bank  of  Orange 
V.  Brown,  3  Wend.  158.  Loekwood  v.  Bull,  1 
Cow.  322. 

94.  So  in  other  cases,  where  the  gist  of  the 
transaction  is  a  tort,  if  it  ariaea  out  of  a  contract, 
the  plaintiff  may  declare  in  tort  or  in  contract,  at 
his  election.  Stoyd  v.  Westcott,  2  Day,  422. 
BuUdeu  V.  Siorer,  ib.  531.  Vasse  v.  SmiUi,  6 
Cranch,  226. 

95.  Assumpsit  and  account  are  often  concur- 
rent remedies.  Pettibone  v.  PetHbone,  4  Day, 
175.  Wales  r.  Wetmore,  3  Da^,  254.  Touaeu  v. 
Preston,  1  Conn.  175.  Fanning  v.  Ckadwiek,  3 
Pick.  424.     Wetmore  v.  Woodh-idge,  Kirby,  164. 

96.  An  action  of  account,  and  a  suit  in  equity, 
may  be  brought,  in  New  York,  to  adjust  and  close 

fartnership  accounts*    Rickey  v.  Bourne,  18  Johns. 
32. 

97.  The  statute  remedy  by  distress  and  sale  of 
beasts,  damage  feasant,  does  not  take  ftwav  the 
common  law  remedy  by  action  of  trespass.  Colden 
V.  Eldred.  15  Johns.  220. 

98.  A  borrower,  who  has  paid  more  than  the 
lawful  rate  of  interest,  is  not  confined  to  the 
statute  remedy,  but  may  bring  assumpsit  for 
mone^  bad  and  received.  Wheaton  v.  tUbhard, 
20  Johns.  290. 

99.  A  party  has  an  election,  in  many  cases,  to 
proceed  by  action,  or  bv  attachment  as  for  a  con- 
tempt. State  V.  Lee,  Coze,  394.  Burk  v.  Camp- 
hell,  15  JohQs.  456.  StaU  v.  Sheriff,  1  Rep.  Con. 
Ct  151. 

100.  Case  lies  for  enticing  or  harboring  a  ser- 
vant or  slave,  though  a  penalty  is  given  by  the 
statute  concerning  slaves.  Sckidmore  v.  Aniih, 
13  Johns.  322. 

101.  Where  one  binds  himself  in  a  penalty  to 
do  a  certain  act,  and  fails  to  do  it,  he  may  be 
■ned  in  debt  for  the  penalty,  or  in  assumpsit  for 


bleach  of  acreeseni ;  and  in  the  lattef  aotioii^  he 

may  be  liable  beyond  the  amount  of  the  penalty 
Dick  V.  GfiskUl,  2  Whart.  184. 

102.  When  the  vendee  of  land  fails  to  pay  the 
consideration  money  according  to  the  articles  of 
sj^reement  for  the  sale,  the  vendor  may  sue  on 
the  contract,  or  bring  ejectment.  Love  v.  Jones, 
4  WatU,  473. 

103.  Assumpsit,  debt,  account,  or  detinue,  may 
be  brought  against  a  trustee  named  in  a  will,  to 
compel  an  account  of  his  receipts  and  disburse* 
ments.    Bredin  v.  Dwen,  2  Watts,  95. 

V.    Of  consolidating  Actions,  &  c. 

104.  The  consolidation  of  actions  is  not  of  strict 
right,  nor  a  subject  of  plea,  but  matter  of  discretion, 
and  shoold  be  sought  by  motion  for  a  rule  to 
show  cause  why  the  actions  should  not  be  consol- 
idated. MRae  v.  Boast,  3  Rand.  481.  ScoU  v. 
Brown,  1  N.  &  M.  417,  note. 

105.  Two  actions  of  debt  on  the  same  adminis- 
tra^on  bond,  to  recover  two  several  claims  of  the 
same  plaintiff,  were  ordered  to  be  consolidated. 
Peofde  V.  M  Donald,  1  Cow.  189. 

106.  A  consolidation  rule  will  be  granted  where 
several  actions  are  pending  between  the  same 
parties  brought  at  the  same  time,  the  causes  oC 
action  in  which  may  be  comprised  in  the  same 
declaration ;  and  a  defence  on  the  merits  need  not 
be  set  up  to  entitle  a  defendant  to  the  benefit  of 
the  rale.     Brewster  v.  Stewart,  3  Wend.  441. 

107.  If  a  defendant  succeeds  in  his  application 
for  consolidation,  he  is  entitled  to  costs.  V.  States 
Bank  v.  Strong,  9  Wend.  451. 

108.  Where  several  actions  are  brought  on 
notes,  all  with  the  same  drawer,  indorser,  and  in- 
dorsee, they  will  on  motion  be  consolidated }  but 
where  one  of  the  notes  has  a  different  indorser, 
the  motion  will  be  refused.  Planters,  ^.  Bank 
V.  Cohen,  2  N.  d&  M.  440,  noU. 

109.  Afier  verdict,  two  actions  on  two  promis- 
sory notes,  the  amount  of  which,  united,  would 
exceed  the  jurisdiction  of  the  city  court,  will  not 
be  consolidated.  Planters,  ^.  Bank  v.  Cowing, 
2  N.  &  M.  438. 

110.  Where  the  plaintiff  brings  two  summary 
processes  npon  two  distinct  notes,  against  tlie 
same  defendant,  the  court  will  not  consolidate 
them,  if  the  amount  of  both  notes  exceeds  the 
summary  jurisdiction.  Parrot  v.  Green,  X  M'Cord, 
531. 

111.  Nor  several  actions  of  dower  brou|riit 
against  distinct  defendants.  ScoU  v.  Cohen,  ta, 
<&  M.  413. 

112.  Nor  actions  on  different  policies,  though  on 
the  same  risk.  Common  v.  Jrew  York  Ins.  Co, 
1  Caines,  114. 

113.  Nor  two  writs  of  scire  facias,  to  revive 
two  executions  bythe  same  plaintiff  against  the 
same  defendant.    Midde  v.  Brewer,  3  Halst.  85. 

114.  The  court  will  order  a  consolidation  of 
several  actions  of  ejectment,  where  there  are  the 
same  question  and  defence  in  each  of  the  cases. 
Den  V.  Kimble,  4  Halst.  335.  Jackson  v.  Stiles,  5 
Cow.  282. 

115.  JiUter,  of  two  actions  brought  against  the 
same  person,  by  the  same  plaintiff,  upon  prom- 
issory notes,  drawn  at  different  dates,  and  payable 
at  different  times,  where  it  does  not  appear  that 
the  defence  is  the  same  in  each.  Worley  v.  Glent- 
worth,  5  Halst.  241.  Thompson  v.  Sh^erd, 
9  Johns.  262. 

116.  The  common  pleas  have  power  to  order  a 
consolidation  of  several  suits  into  one.  Brown 
V.  Scott,  1  Dall.  145.  Merriheu  v.  Taylor, 
1  Browne,  Appx.  Ixvii. 

117.  And  ordered  three  actions  between  the 
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psrfiM,  OB  three  Be|niate  firtuAmory  notes, 
to  be  eonsolidttted     1  Browne,  nbi  tup. 

118.  'Where  seven  ■aits  had  been  broDfht  on 
protested  bills,  drawn  by  the  defendant,  and  taken 
op  for  the  honor  of  one  of  the  indorsers,  the  court, 
considering  the  length  of  the  declarations,  oon- 
•oHdated  Uiem  into  three.  Rmmsey  r.  iVynkoop, 
I  Yeates,  5. 

119.  Five  suits,  on  bonds,  arainst  the  same 
parties,  were  consolidated  into  uiree.  Prior  ▼. 
KeUy,  4  Testes,  128. 

^  1^.  But  the  court  will  never  order  a  consolida- 
tion, without  the  consent  of  the  defendant.  Groff 
V.  Mmsger,  3  S.  &  R.  262.  See  Reid  y.  Vodstm, 
1  Overt.  396. 

12^  Arbitrators  have  no  right  to  consolidate 
two^Fmore  actions  into  one  award,  t^.  Contra, 
Broum  v.  Scott,  1  Dall.  145. 

122.  Therefore,  where  three  suits  were  brought 
on  promissory  notes,  and  separate  rules  of  arbitra- 
tion taken  out  in  each,  under  which  the  same  ar- 
bitrators were  aj^inted,  to  meet  at  the  same  time 
and  place,  an  award  in  one  of  the  actions  finding 
fbr  Uie  Dlaintiff  the  amount  of  the  three  notes, 
was  held  to  be  bad.  Grojf  v.  Musscr,  S  S.  &.  R. 
aS2.     8.  P.  Hart  v.  James,  1  Dall.  356. 

123.  The  consolidation  rule,  in  New  York,  is 
the  same  as  the  English  role.  Ctason  v.  Ckurchf 
Coleman,  62.    1  Johns.  Gas.  29. 

124.  Where  there  are  several  actions  on  one 
policy  of  insurance,  the  court  will  grant  impar- 
lances in  all  but  one,  until  the  plaintins  consent  to 
enter  into  the  consolidation  rule,  ib, 

125.  Where  a  commission  issues  in  a  consol- 
idated cause,  in  which  the  opposite  party  joins, 
the  evidence  taken  under  it  is  admissible  on  the 
trial  of  the  principal  suit.  Waterbury  v.  DiUdidd, 
I  Caines,  513. 

126.  After  judgment  for  plaintiff  in  one  cause, 
defendants  in  the  others  have  eight  days  to  pay 
the  money,  ader  judgment  and  taxation  of  costs. 
Earl  V.  Ltfferts,  Coleman,  98.    1  Johns.  Cas.  395. 

127.  If,  however,  the  judgment  is  rendered  in 
New  York,  and  the  defendants  live  in  Albany,  or 
tiee  versa,  they  have  fourteen  days.  ib. 

128.  The  plaintiff  may,  for  his  own  security, 
perfect  judgment  in  the  other  causes  immediately; 
but  the  costs  are  to  be  deducted,  .if  the  money  be 
paid  in  time.  ib. 

129.  if  the  plaintiff  do  not  enter  judgment  till 
the  time  has  expired,  or  if  payment  be  not  made 
in  time,  he  may  have  full  costs,  ih. 

^  130.  Where  several  actions  by  ihe  same  plain- 
tiff, though  agidnst  different  .defendants,  concern- 
ing the  title  to  property,  def>end  on  the  same 
qoestioDs  and  the  same  evidence,  either  party  may 
move  that  only  one  of  the  causes  be  tried,  and 
that  the  others  abide  the  event ;  and  if  the  fact 
that  the  questions  and  evidence  are  the  same  in 
all  be  not  disputed  by  affidavit,  the  motion  will 
oe  granted ;  otherwise,  if  that  fact  be  denied  or 
appear  to  be  doubtful.  Jackson  v.  Sdiavher. 
4  Cow.  78. 

131.  And  where  several  such  causes  were  no- 
ticed for  trial,  and  one  was  tried,  and  ^e  plaintiff 
nonsuited,  and  he  then  gave  notice  that,  as  all  the 
causes  depended  on  the  same  questions,  the  others 
would  not  be  tried,  and  a  case  was  made,  and  an 
order  obtained  to  stay  proceedings  in  the  cause 
tried,  with  a  view  to  a  motion  for  a  new  trial ;  and 
on,  defmdanl^s  motion  for  judgment,  as  in  case  of 
nonsuit,  it  was  sworn  that  the  plaintiffs  title  and 
evidence  were  the  same  in  all  the  causes;  held  that 
unless  the  defendants  would  file  affidavits  in 
twenty  days  that  the  questioos  and  evidence  were 
not  the  same  in  all  the  causes,  the  motion  should 
be  denied,  and  that  the  causes  untried  should 
■bide  the  event  of  the  one  last  tried ;  and  that,  if 


soeh  affidavitfl  should  be  ffled,  then  the  plaintiff 
should  mty  costs  of  the  circuit,  Ac.  t6. 

132.  The  rule  which  allows  a  plaintiff  to  try 
onlr  one  of  several  causes  where  the  questions 
and  the  evidence  are  the  same  in  all,  without 
being  subjected  to  costs  for  not  trying  the  others, 
does  not  apply  to  actions  of  slander,  ^c,  where 
the  question  is  one  of  damages  to  be  determined 
by  a  jury ;  but  is  confined  to  questions  of  property . 
German  v.  JlTJVttt.  4  Cow.  85. 

133.  By  an  agreement,  in  the  natu'Ve  of  a  con- 
solidation rule,  that  the  parties  will  adjust  their 
differences  according  to  the  final  judgment  in  an 
action  depending  on  the  same  question,  betweei^ 
other  parties,  such  a  judgment  is  meant  as  shall  be 
the  result  of  a  real  trial,  in  which  the  plaintiff's 
claim  is  contested,  and  which  is  compulsory ;  and 
not  a  judgment  voluntarily  submitted  to  on  a  com- 
promise.   Higginson  v.  Gray,  8  Mass.  385. 


VI.  Whai  Actions  and  Causes  of  Action  survive; 
and  of  the  Method  of  making  Rsprefe»taiives  qf 
deceased  PlaiMiffs  and  Dyendamis  Parties  to 
the  Suit, 

134.  At  common  law,  the  death  of  a  sole  plain- 
tiff or  defendant,  before  final  judgment,  would 
have  abated  the  suit;  but  if  either  party  had  died 
in  vacation,  after  verdict,  judgment  might  have 
been  entered  in  that  vacation,  as  of  the  preceding  ^ 
term ;  and  it  would  have  been  a  goOd  judgment, 

at  common  law,  as  of  the  preceding  term.  But 
where  either  party  dies  between  verdict  and  \uda 
ment,  the  statute  17  Car.  2,  c.  8,  enacts,  that  it 
shall  not  be  matter  of  error,  if  judgment  be  enter- 
ed within  two  terms  after  the  verdict.  The  judg- 
ment upon  this  statute  is  entered,  by  or  against 
Uie  party,  as  though  he  were  alive.  But  there 
most  be  a  scire  facias  against  the  administrator, 
to  revive  it,  before  any  execution  can  issue ;  and 
such  scire  facias,  pursuing  the  form  of  the  judg- 
ment, should  be  general,  as  on  a  common  judg- 
ment recovered  by  or  against  the  original  party 
himself.  Hatch  v.  Eustif,  1  Gallis.  160.  See 
Chapman  v.  Thomas,  1  Root,  67.  Gray  v.  fVebb, 
2  Root,  257.     Green  v.  Watkins,  6  Wheat.  260. 

135.  Causxs  of  action  ex  contractu  survive,  by 
the  common  law,  and  may  be  enforced  by  or 
against  the  representative  of  the  deceased  party ; 
and  ACTIONS  ez  contractu  survive,  by  statute,  and 
may  be  prosecuted  bv  or  against  representatives. 
Hunt  V.  Whitney,  4  Mass.  622.  MeUen  v.  Bald- 
toin,  ib.  481.  SHmpsdn  v.  Sprague,  6  Greenl. 
470.     Wright  y.  mired,  2  Chip.  41 . 

136.  Actions  ex  delicto,  where  one  has  obtained 
the  property  of  another,  and  converted  it,  actually 
to  hiB  own  use,  survive  to  the  injured  party, 
may  be  pursued  by  his  representatives ;  as  renV^vm, 
trespass  de  bonis  asportatis,  &c. 

137.  Jlliter,  where  the  wrong-doer  acquired  no 
gain,  though  the  other  part^  has  sufiered  loss.  In 
these  cases,  the  death  of  either  party  destroys  the 
right  of  action.  MiddUton  v.  Robinson,  1  Bay,  58. 
Pitts  V.  Hale,  3  Mass.  321.  MeUen  vP Baldwin, 
4ib.  480.  Stetson  v.  Kempton,  13  Mass.  272. 
CmviUh  V.  Plympton,  ib.  454.  jiPEvers  v.  Pitkin, 
1  Root,  216. 

138.  But  no  actions  ex  delicto  survive  against 
the  defendant :  a  cause  of  action,  however,  does 
survive  against  him,  where  he  has  acquired  gain 
by  his  wrong ;  and  the  injured  party  may  wave  the 
tort,  and  bring  an  action  against  the  representa- 
tives of  the  deceased,  in  form  ex  contractu,  to  re- 
cover compensation,  ib.  Jones  v.  Hoar,  5  Pick. 
285.     Cooper  v.  Crane,  4  Halst.  173. 

139.  Thus,  an  action  on  the  case,  by  an  exec- 
utor, will  not  lie,  for  overflowing  and  drowning 
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thetertitor'B  Inrf,  ia  hb  fifttkne.    JfTLtrngUim  r. 
Dorsey^  1  Har.  4b  M'Uea.  294. 

140.  Nor  fat  ezpeiMM  incaned  by  tbe  testator 
in  defeodiiw  agminst  a  gfoondleaa  aoit.  i^Bwiiy 
y.  TayUrTy  1  Da/,  285. 

141.  Nor  agauHt  an  executor,  fat  a  nuiaaiiee 
leTied  by  the  teatator  in  a  liif bway,  whereby  the 
plainUrs  hone  waa  killed.  Bmokms  ▼.  Giats, 
1  Bibb,  246. 

142.  Nor  for  mena  prafito  while  the  testator 
was  wroncAdly  in  poaseMJon.  Barker  t.  WkkMr 
her,  5  WaUa,  474. 

143.  Nor  debt  for  an  escape  in  the  lifetime  of 
their  testator,  against  tbe  execaton  of  a  alieriff, 
the  action  beuif  foonded  on  tort.  JlfortM  t.  Brad" 
2ey,  1  Caines,  124. 

144.  An  action  will  not  lie,  in  any  form,  afainat 
the  repieaentatiTes  of  a  deoeaaed  postmaster  for 
money  felonioosly  taken  out  of  a  letter  by  hie 
derk.    Frmmkim  r.  Law,  I  Johna.  396. 

145.  Though  an  action  will  not  lie  againat  eaec- 
utora,  dee.  f&  n  fimod  of  the  deceased  which  does 
not  benefit  the  assets,  yet  it  will  lie  against  them, 
on  a  contract  frandmently  perfomwd  by  fatm. 
Tfim  r.  9autk,  20  Johns.  43. 

14o.  As  where  the  deceased  engaged  to  snrvey, 
skilfoUy ,  iaithfttUy,  and  exactly,  a  township  of  land, 
and  to  make  and  deliver  accurate  field  notes,  and 
an  exact  and  true  map, — and  he  performed  the 
seryice  in  so  grossly  unskilful  and  defoctiye  a 
manner  that  the  suirey  was  unfit  and  unsafe  for 
l^otiff 's  use.  ik, 

147.  It  is  a  general  rule  that  where  two  are  en- 
titled to  a  right  ex  deUefo,  and  one  dies,  it  remains 
wholly  to  the  suryiyor ;  and  by  the  Vermont  stat- 
ute, where  such  right  (cause  of  action)  sunriyes, 
the  action  auryiyes  to  tbe  suryiyor.  Wright  y. 
Eldred,  2  Chip.  41. 

148.  A  cause  of  action  against  one  as  assignee 
of  a  bankrupt  does  not  sunriye  against  such  as- 
signee's executor,  Ac. :  a  new  assignee  should  be 
sppointed.  Hall  y.  afsfcwg,8  Mass.  521.  Sed  vids 
8  Cranch,  93,  aaath.  eoaJtn, 

149  By  stataUf  in  MasBachnsetts,  a  aberiff 'a 
representatives  are  made  liable  for  his  official  mis- 
conduct and  that  of  his  deputies:  an  action  for 
either  of  these  causes,  therefore,  survives  to  the 
representatives  of  the  party  .injured,  as  well  as 
against  (he  sheriflTs  representatives.  Paine  v.  UU 
mar,  7  Mass.  317.  Cravaik  v.Plympion,  13 Mass.  454. 

150.  But  the  statute  does  not  extend  to  the 
sheriff's  deputy,  and  an  action  against  him  abatea 
by  his  death.     13  Mass.  454. 

151.  An  action,  however,  arainstthe  sheriff  for 
his  deputy's  default  is  not  awcted  by  the  death 
of  the  deputy.    Riee  v.  HosmeTf  12  Mass.  127. 

152.  A  statute  of  New  York  ^ives  an  action  of 
trespass  against  the  representauves  of  any  person 
who,  in  his  lifetime,  had  wasted,  destroyed,  taken, 
or  carried  away  the  personal  property  of  the  de- 
ceased ;  and  an  action,  therefore,  ues  against  them 
for  an  injury  done  by  him  to  their  testator's  horse. 
Snider  v.  Croy,  2  Johns.  227. 

153.  In  Connecticut,  an  action'  of  trespass  for 
entering  ^  plaintiffs  land,  and  burning  ma  mills, 
was  prosecuted  to  final  judgment,  in  hia  lifetime : 
the  defendanto  then  petitioned  for  a  new  trial; 
and,  during  the  pendency  of  this  petition,  the 
plaintiff  died,  and  his  admuistrator  appeared,  and 
pleaded  in  abatement  that  no  new  trial  could  be 
granted,  and  that  the  petition  ought  to  be  dis- 
missed. This  plea  was  adjudged  insufficient,  and 
a  new  trial  was  granted,  in  which  one  defendant 
was  acquitted,  and  the  other  found  guilty.  The 
judgment  on  this  verdict  was  sustained.  Gria* 
UMfld  V.  BrtnoHy  1  Day,  180. 

154.  In  North  Carolina,  an  action  for  seducing 
away  a  slave,  by  the  deceased,  lies  against  his  ex- 
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155.'  And,  by  statute,  an  action  for  deceit  intbs 
sale  of  chattels,  there  fies  against  the  representa 
tives  of  the  seller,    jfrasid  v.  Lmsier,  1  Car.  Lsw 
Repos.5e9. 

156.  In  Virginia^  if  a  defendant  in  trespass  dies 
after  verdict  mid  judgment,  the  plaintjir  has  a 
right  to  a  jeire  faama  against  the  repvesentatiyes, 
(though  not  against  the  heir  or  devisee ;)  and  they 
have  a  right  to  re  ferae  the  judgment,  on  appeal,  if 
they  can.    Harria  y.  Craamam^  3  Rand.  14. 

See  Abatxhkst,  III. 

157.  Since  the  act  of  1786,  (North  Carolina^  if 
the  complainant  diea,  the  suit  is  not  thereby  out 
of  court  until  after  two  terms  next  foUowu^  at 
either  of  which  the  oomohunant'a  represenflrret 
may  come  into  court  and  pray  to  be  made  parties. 
AaHm.  1  Hayw.  163. 

158.  But  the  act  continues  no  suit  which,  befors 
the  act,  was  not  maintainable  against  ezecutorSy 
Ac.    BUnad  v.  Ftsfc,  1  Hayw.  filB. 

159.  In  some  cases,  suits  may  be  revived  after 
two  terms  from  the  party 'a  death ;  as  where  the  pai^ 
ties  live  abroad.    £mms  v.  Jaekaam,  1  Overt.  237. 

160.  Generally,  however,  if  the  party's  desdh 
is  suggested,  the  suit,  unkss  revived,  goes  olF  at 
the  second  term  after  the  suggestioo.  Patteraam 
y.  Smoage,  Martin,  61. 

161.  Where  the  defendant  dies,  there  must  be  a 
jcireykcMs  againat  the  representatiye  to  make  him 
a  part^ ;  but  where  the  plaintiff  dies,  the  refue- 
sentetive  may  come  in  and  prosecute.  Jtnam.  1 
Uayw.  455.    Deiaar  v.  SlerU»g,  10  S.  4b  R.  119. 

162.  But  if  the  person  coming  in  is  denied  to 
be  the  k^al  representatiye  of  the  plaintiff,  the 
court,  on  reasonable  ground  laid,  will  order  the 
parties  to  appear  to  an  amicable  setre  fadma,  to 
which  this  (tefence  may  be  made,  and  will  stay 
proceedings  in  the  mean  time.    10  S.  4b  ft.  119. 

163.  where,  pending  a  auit  in  error,  in  the  su- 
preme court  of  errors,  the  defendant  in  error  died^ 
It  was  held  regular  for  his  representative  to  appear 
and  wave  further  notice,  anil  let  the  case  proceed 
to  final  issue.    Sntitk  v.  JUaHf  5  Day,  337. 

164.  Where  defendant  died  between  two  terms 
of  the  court,  and  his  death  was  suggested  at  the 
first  term  after  it  happened,  a  service  on  the  guar- 
dian of  the  infante,  on  the  first  day  of  the  ensuing 
term,  was  held  to  be  within  the  time  prescribed 
by  the  act  of  1799.  Ray  y.  Stmpaan,  2  Car.  Law 
Repos.  249. 

165.  If  a  adrefaeiaa  regularly  issue,  from  term 
to  term,  in  order  to  make  a  defendant*8  adminis- 
trator a  party,  which  is  not  effected  till  after  a 
lapse  of  five  or  more  terms,  the  suit  is  not  abated. 
ClemeHt  v.  Huasay,  2  Car.  Law  Repos.  611. 

166.  A  peremptory  order,  that  an  executor  shall 
be  made  a  party  defendant  before  scire  fdcjaa  re- 
turned against  him,  is  erroneous.  MaUiaan,  v. 
Howard,  1  Murph.  44. 

167.  Where  a  defendant  diea,  after  judgment  by 
defenlt,  and  before  writ  of  inquiry  executed,  if  the 
plaintiff  proceed  to  execute  the  writ  of  inquiry,  « 
nnal  judgment  against  the  defendant  is  erroneous 
and  voidT    Colaon  v.  Wade,  1  Murph.  43. 

168.  An  order  entered  of  recoru  for  a  mrs  /«- 
das  to  issue,  to  make  the  representetive  of  a  de- 
ceased defendant  a  party  to  a  suit,  will  prevent  an 
abatement  of  the  suit,  aithoagh  the  clerk  neglecte 
to  issue  the  adre  fadaa.  Hawidton  v.  James,  1 
Murph.  441. 

169.  On  the  abatement  of  a  suit  by  the  deatla 
of  the  plaintiff,  execution  for  coste  ought  not  to 
be  issued  until  a  adre  fadaa  has  issued  against 
the  representetives  of  the  deceased.    Simwiafaa  v 
Ratdiff,  1  Murph.  113. 

170.  If  a  party  to  a  cause  die  while  it  is  pend 
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nuy  swue  to  mako  Mb  repreeenUitiTe  apartf.  Jus* 
licet,  4«.  T.  Crmrftrdf  1  Hawks,  16. 

171.  It  is  inegttlar  to  sue  out  ezeoution  a^inat 
aa  administrator,  on  a  judgment  against  an  intes- 
tate, without  a  scire  facias :  a  revivor  in  the  appel- 
late  court  against  an  administrator  does  not  revive 
the  judgment  in  the  court  below.  Handtey  v. 
FiukMtgk,  3  Marsh.  663.    8se  3  Ctanch,  206. 

172.  If  the  reptesentative  of  a  person,  who  has 
died  pemdcBU  tits,  appeai||  and  goes  on  to  trial, 
without  a  $eir$  facias,  it  is  too  late,  afler  verdiat, 
for  the  adversary  to  object  the  want  of  a  scire 
facias.    Biggs  v.  Jtf'iZoatits,  3  Marsh.  360. 

173.  If  a  <&lendant  die  after  an  order  for  judg- 
men^n  a  bondf  final  judgment  may  be  entered 
at  aj^  time  within  two  terms  afterwards.  Lynek 
V.  hiUs,  1  Bay,  449. 

1 74.  On  defendant's  death,  pending  an  action  of 
debt,  &e.,  an  executor  ds  son  Unt  may  be  sum- 
9ioned  in,  there  being  no  legal  executor  nor  ad- 
ministrator.   Jfmfolkjr.  Gantt,  3  Har.  A  J.  435. 

175.  If  covenantor,  who  has  bound  his  heirs, 
die  pending  a  suit  against  him  on  the  covenant, 
the  suit  may  be  reviv^  against  his  heirs  and  ad* 
ainioCrators,  under  the  statute  of  Kentucky,  with- 
Mt  joining  the  devisee,  Artkar  v.  BMaiU^  2  Bibh, 

176.  When  a  puty  against  whom  an  action  is 
brought  <Ues  before  the  essoin  day.  the  plaintiff 
aannoi,  b^  docketing  his  action  on  toe  return  of  a 
tars  factaSf  compei  the  administrator  to  appear 
and  defend  the  suit  under  the  73d  section  of  the 
Vermont  judiciary  act,  even  if  the  right  of  aeti<Hi 
■nrvives.    Hyds  v.  LsatiU,  2  Tyler.  170. 

177.  By  statutes,  in  Vermont,  the  death  of  a 
defendant  pending  an  action  that  survives,  does 
not  prevent  the  phintiff  from  proceeding  to  final 
judgment  sgainst  his  sepmsentatives,  though  the 
eefendant's  estate  be  inscdveat.  AsUetf  v.  Har* 
rmgtan,  I  Chip.  348. 

178.  If  the  jury  find  a  conditional  verdict,  re- 
ferring to  a  case  agreed  to  be  stated  ;  but  before 
the  Ikotj  are  agreed, the  defendant  die,  and  a  sdrc 
facias  be  issued  against  his  ezecotor  to  show 
cause  why  the  said  facts  should  not  be  agreed, 
and  the  matter  of  law  thereupon  arjraed;  lie  is 
not  bound  to  a||iee  the  facts,  but,  if  he  choose, 
may  abate  the  suit    Hooc  v.  Pierce,  1  Wash.  212. 

179.  Where  no  declaration  has  been  filed  in  the 
plaintiff's  fifetime,  and  the  suit  has  been  eontior 
ued  uHer  his  death,  under  the  act  of  1791,  it  must 
belled  in  the  name  of  the  original  party.  Clow 
V.  Brawm,  1  Teatea,  324. 

See  ABATBHJurr,  III. 

VII.  Joinder  tf  Actions,    B%e  Joinder,  ll. 

VIII.   Dividing  or  **sptitting  Causes  of  Action:' 

1^.  A  plaintiff  cannot  split  up  an  entfre  cause 
of  actioi»,8o  as  to  maintain  twosuif«nit>on  it,  with- 
out the  defendant's  consent.  .  If  he  attempt  so  to 
do,  a  recovery  in  the  first  suit,,  though  for  less  than 
his  whole  demand,  is  a  bar  to  the  second.  Jngta- 
ham  V.  BaU,  11  8.  &  R.  7a  Crms  v.  Valvande, 
4  M'Cord,  20.  amiik  v.  Jomu,  15  Johns.  229« 
Wiilard  v.  Sperry,  16  Johns.  Ifll .  Aoery  v.  FUeh, 
4  Conn.  362.  Vance  v.  Lancaster ,  3  Hayw.  190. 
Colmn  V.  Corwin,  15  Wend.  S67.  S.  P.  Miles  v. 
Covert,  1  Wend.  487.    Strike's  ease,  1  Bhund,  96. 

181.  Where  an  award  made  by  arbitntors  on 
submission  was  that  E.  shoidd  pay  to  J.  the  sum  of 
feuff  hundred  and  fifty-two  pounds,  with  interest 
and  costs  of  suit  thereon,  recovered  from  J.  by 
P.  K.  in  chancery ;  and  an  action  of  debt  was 
bnMftght  on  the  award- by  J.  against  £t  to  recover 
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the  sum  of  fitar  hundred  and  fifty-two  pounds ; 
held^  that  as  the  award  was  for  certain  costs  and 
interest,  as  well  as  the  sum  of  four  hundred 
and  fifW-two  pounds,  it  Was  not  competent  for  J. 
to  sue  for  tlie  latter  sum  only.  James  v.  iMwrenee, 

7  Har.  &  J.  73. 

182.  Where  a  party  has  demands  against  anoth- 
er, resting  in  account,  and  brings  a  suity  and,  on 
the  trial  of  the  case^  withdraws  Irom  the  jury  some 
of  tlie  items  of  the  account,  while  he  sufaiinite  other 
items,  he  cannot  sustain  an  action  to  recover  the 
items  so  withdrawn.  Steccns  v.  Loekwood,  13 
Wend.  644. 

183.  AUter,  where  the  demands  are  separate  and 
distinct,  though  the  causes  of  action  are  similar, 
t^. 

184.  An  account  for  goods  sold,  all  due,  is  an 
entire  demand ;  and  if  the  seller  sues  for  a  part 
aad  is  defeated,  and  brings  a  Second  suit  for  the 
residue  of  his  account,  Uie  defendant  may  well 
plead  the  first  suit  in  bar.     Chtemsey  v.  Carver, 

8  Wend.  492.    Cohtra,  15  Pick.  415,  Budget  y 
Tkeomb. 

185.  Where  a  tort  is  committed  as  to  several 
chattels,  by  a  single,  indivisible  actj  the  claim  fbr 
damages  cannot  be  split  and  a  several  actibu 
brou^t  for  each  chattel ;  and  a  recovery  for  on#* 
part  IS  a  bar  to  an  action  for  aaother  part.  Far^ 
rington  v.  Payne,  15  Johns.  432.  mUips  v.  .Bei«-^ 
iek,  16  Johns.  136. 

186.  The  defendant,  in  consideration  of  the 
plaintiff's  engagement  to  furnish  supplies;  &c.,  for 
the  procuring  of  crews  of  vessels,  promised  to  pay 
the  plaintiff  a  oertain  sum  for  every  man  shipped ; 
helo,  that  each  bteach  of  this  promise  would  sup- 
port an  action,  aXKl  that  a  recovery  of  part  in  a 
former  suit  was  no  bar  to  a  recovery  of  the  resi- 
due.   Badger  v.  Titcomb,  15  Pick.  409. 

187.  The  doctrine  that,  when  an  order  is  drawn 
on  a  fund,  it  amounto  to  an  assigmntnt  thereof, 
does  not  apply  to  an  order  fhr  a  part  of  n  funu 
only.  This  ffives  no  lien  is  sgainst  the  drawee 
He  has  a  right  to  stand  on  the  smgleiiesa  of  his 
original  contract,  and  to  decline  any  lesral  or  e<]tti- 
table  assignmento,  by  which  it  may  be  broken  into 
f^gmente.  MandeviUe  v.  WeUk,  5  Wheat.  286. 
See  3  Greenl.  350. 

188.  A  second  action  may  be  well  brought,  by 
a  secomi  against  the  first  tndorser  of  a  note,  for 
money  paicTou  account  of  the  note,  after  a  former 
recovery  for  money  previously  paid  ;  and  such  ac- 
tion win  lie  befbre  final  payment  of  the  note,  and 
while  it  is  in  the  hands  of  a  third  person  as  legal 
holder.     Wright  v.  Butler,  6  Wend.  284. 

*  189.  A  recovery,  befoitt  a  justice,  of  a  •book  ac^ 
count  which  accrued  after  a  suit  commenced  in 
the  common  pleas  on  a  prior  aoeount,  is  not  a  bar 
to  the  last  suit.    Avery  v.  Fitek,  4  Conn.  362. 

190.  If  a  trespass  consista  in  the  defendant's 
stopping  the  plamtiff  *s  wagon  and  team,  and  tek- 
ing  by  force  from  the  team  a  iioMe  claimed  by  the 
defendant,  the  plaintiff  might,  in  trespass,  recover 
damages  tor  the  injury  in  stopping  his  team,  del 
laying  him,  tfcc.,  ae  well  as  the  varae  of  the  horse 
taJLen;  but  if  he  electe  to  bring  trover  for  the 
horse  taken,  he  cannot  maintein  trespass  fiyr  stop- 
ping the  team,  &o. ;  for  they  were  one  act.  HiU 
V.  Long,  6  Band.  457. 

191.  In  trespass,  he  might  have  recovered  dam- 
ages, not  only  for  the  force  and  violence,  but  for 
the  value  of  the  horse ;  but  having  elected  to  sue 
for  the  horse  only,  or  its  value,  he  is  bound  by  his 

192.  Where  the  defendant  had  borrowed  money^ 
at  three  several  times,  from  the  phdntiff,  and  a^ 
terwards  signed  a  paper  as  fbllows :  — •*  Cash  re- 
ceived of  A,  at  various  times,  and  which  I  am  to 
pay  him  on  request.  May  4th,  250 ',  June  10th, 
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300 ;  June  23d,  101 )  651  dollars ;  July  20th,  1819; " 
it  was  held  that  the  ori^nal  causes  of  action  were 
not  merged  in  this  writing,  bat  that  the  plaintiff 
might  maintain  indtbUalua  assumpsit  for  them  in 
distinct  counts.  Hinsdale  v.  Eels.  3  Conn.  377. 
See  also  BuUer  t.  fVrighty  2  Wend.  369. 

IX.   Actions  local  or  transitory. 

193.  Actions  of  debt  or  covenant  between  the 
lessor  and  lessee,  for  the  recovery  of  rent,  being 
founded  on  privity  of  contract,  are  transitory. 
Henwood  v.  Che^emanf  3  S.  &  R.  503.  Lto- 
now  V.  EUis,  6  Mass.  331.  Bimey  •^.  Haim^  2 
Litt.  263. 

194.  So  is  covenant  by  the  assignet.  of  the  re- 
version, under  the  stat.  32  Hen,  8,  c.  34.  ib. 

195.  But  debt  at  common  law^  by  such  as- 
signee, being  founded  solely  on  privity  of  estate, 
is  local,  ib, 

196.  Where  an  action  is  founded  on  privity  of 
estate,  it  is  local ;  but  where  on  privity  of  con- 
tract, it  is  transitory,  tb. 

197.  Therefore  assumpsit  may  be  brought  in 
Pennsylvania  for  the  use  and  occupation  oriands 
in  another  state,  ib,  S.  P.  JVeto  York  v.  Dawson^ 
2  Johns.  Gas.  335.    Low  v.  HaUeU,  2  Gaines,  374. 

198.  And  an  assignee  of  a  grantee  must  sue  the 
grantor,  in  an  action  of  covenant,  in  the  county 
where  the  land  lies.  6  Mass.  331.  WkUe  v.  &m- 
hom,  6  N.  Hamp.  220. 

199.  An  action  of  account  for  rents  and  profits 
of  land  is  transitory.  Lewis  v.  Martin^  1  Day, 
263. 

200.  An  action  on  a  covenant  of  seizin  is  local. 
Clarkson  v.  G\jfbrd,  1  Gaines,  5. 

20  L.  The  operation  and  effect  of  a  deed  of  real 
estate  are  local,  and  determinable  only  where  the 
estate  is  situate ;  but  covenants  collateral  to  the 
title,  for  th^  piuchaser's  assurance,  and  the  implied 
engagement,  if  any,  concerning  the  consideration 
paid,  are  transitory.    Phelps  v.  Decker,  10  Mass. 

202.  Actions  on  contracts,  and  lor  personal  in- 
juries, and  for  injuries  to  personal  property,  are 
generally  transitory,  and  follow  the  person  or  fo- 
rum of  the  defendant.  Glen  v.  HodgeSf  9  Johns. 
67.  Gardner  v.  Thomas,  14  Johns.  134.  Shaver 
▼.  Whke,  6  Manf.  112. 

203.  An  action  qui  tarn  may  be  brought  in  the 
county  where  the  complainant  lives,  altnough  the 
offence  was  committed  in  another  county.  Gilbert 
V.  Jtfarrv,  Kirby,  401. 

204.  But  replevin  is  a  local  action,  both  at  com- 
mon law  and  by  statute  in  Massachusetts;  and 
when  brought  in  the  wrong  county,  the  exception 
has  been  successfully  taken  in  arrest  of  judgment. 
Bobinson  v.  Mead,  7  Mass.  353.  ^. 

205.  In  Pennsylvania,  replevin  is  a  transitory 
action.    Powell  v.  Smith,  2  WatU,  126. 

206.  By  statute  in  New  York,  an  action  on  the 
case  against  a  sheriff,  for  a  false  return,  is  local. 
This  statute,  however,  applies  only  to  acts  of  the 
sheriff  virtuie  qfieU,  and  not  to  acts  colore  officii, 
Sedy  V.  BirdsaU,  15  Johns.  267. 

207.  In  Massachusetts,  actions  against  a  sheriff, 
constable,  &c.,  for  any  matter  concerning  their  offi- 
ces, is  transitory ;  the  English  statute  21  Jac.  1,  c. 
12,  not  being  in  force  there.  Foster  v.  Baldwinj2 
Mass.  569.  Marshall  v.  Hosmer,  3  Mass.  23. 
French  v.  Judkins,  7  Mass.  229.  Pearce  v.  At- 
wood,  13  Mass.  324.     See  Gomstablx,  127. 

2(XB.  An  action  tor  an  escape  is  not  confined  to 
the  county  in  which  the  judgment  or  writ,  by  vir- 
tue of  which  the  arrest  was  made,  is  filed.  Bogert 
v.  Hildreth,  1  Gaines,  1.  It  is  transitory,  and  the 
venue  may  be  laid  where  the  plaintiff  pleases. 
Jones  V.  Ptmberton,  2  Halst.  350. 


209.  Debt  on  judgment  is  local,  and  must  be 
brought  in  the  county  where  the  judgment  was 
given.  Barnes  v.  Kenyan,  2  Johns.  Gas.  381. 
See  Watson  v.  Bourne,  10  Mass.  337. 

210.  So  of  a  scire  jacias  to  revive  a  judgment 
M'Gill  V.  Perrigo,  9  Johns.  259. 

21 1.  But  an  action  on  a  foreign  judgment,  when 
the  plaintiff  is  not  an  inhabitant  of  the  state,  may 
be  brought  in  any  county.  Mitchell  v.  Oagooi^ 
4  Greenl.  124. 

212.  When  an  action*arises  partly  from  matter 
of  record,  and  partly  from  matter  in  pais,  in  differ- 
ent counties,  it  may  be  brought  in  either.  Mar- 
shaU  v.  Hosmer,  3  Mass.  23. 

213.  By  the  common  law,  an  action  fdr  a  tres- 
pass or  nuisance  to  real  estate  is  local,  ^sanner 
V.  Finegfln,  15  Mass.  284.  Livingston  v.^efer' 
son,  1  Brock.  203. 

214.  But  by  statutes,  in  Massachusetts,  all  inju- 
ries to  real  estate,  if  the  damage  do  not  exceed 
twenty  dollars,  may  be  brought  before  a  jastice 
of  the  peace  in  the  county  where  the  defendant 
lives,  and  carried  by  appeal  to  the  court  of  common 
pleas  in  the  same  county.    15  Mass.  284. 

215.  Trespass  quare  claitsum,hy  statute  in  Vir- 
ginia, is  a  transitory  action.    1  Brock.  203. 

216.  An  action  on  the  3d  section  of  statute  of 
February,  1820,  for  restraining  the  plaintiff  from 
navigating  the  waters  between  New  York  and 
New  Jersey,  is  transitory.  Gibbons  v.  Ogden,  1 
Ualst.  285. 

217.  Actions  for  assault  and  battery  are  traoA- 
tory .  Watts  v.  Thomas,  2  Bibb,  458.  Bedgrave  ▼. 
Jones,  1  Har.  &  M'Hen.  195.      - 

218.  An  action  by  a  purchaser  of  land^for  com- 
pensation on  account  of  a  deficiency  in  quantity, 
by  mistake,  is  transitory.  WilUams  v.  Bamett,  6 
Monr.  323. 

219.  So  of  a  bill  for  rescindinff  a  contract  for 
land.    Lewis  v.  Morton,  5  Monr.  3. 

220.  Prosecutions  under  the  bastardy  acts  are 
transitory.  Vennett  v.  Kneeland,  6  Greenl.  460. 
Commonwealth  v.  Cole,  5  Mass.  519.  Su  6  Pick. 
109. 

221.  The  statute  of  Vermont.  October,  1811, 
directing  that  certain   suits    betbre  justices    for 

Soods  sold  shall  be  brought  in  the  town  where 
ley  were  sold,  does  not  apply  to  a  single  act  of 
selHng,  on  a  parUcular  occasion,  by  one  who  did 
not  follow  the  trade  of  vending  goods,  or,  if  he 
did,  was  only  transiently  in  the  town  where  the 
sale  was  made.  Wainvtrigkt  v.  Berry,  3  Verm. 
423. 

222.  And  the  statute  does  not  apply  where  s 
note  has  been  ffiven  for  goods  sold.  to. 

223.  A  local  action  must  be  brought  in  that 
county  which  claims  and  exercises  jurisdiction 
over  tne  place  tliat  gives  rise  to  such  action ;  and 
it  is  not  competent  lor  a  defendant,  merely  with  a 
view  to  avoid  the  jurisdiction,  on  the  principle  that 
the  action  is  local,  to  show  that,  demre,  the  line  of 
the  county  ought  to  be  establishea  in  a  different 
place  from  that  in  which  it  is  actually  established 
and  known.    Hathome  v.  Haines,  1  Ureenl.  246. 

224.  The  right  of  property  in  a  chattel  that  has 
become  such  by  severance  from  the  freehold , 
cannot  be  tried  in  a  transitory  action.  Powell  ▼. 
Smith,  2  Watts,  127.  Brown  v.  CaldweU,  10  S.  d& 
R.  114.  Mather  v.  Trinity  Church,  3  S.  &  R. 
509.     Baker  v.  Howell,  6  S.  i&  R.  476. 

X.    Where  no  Action  will  lie  ;  and  herein  of  Asm* 
num  absque  Injuria, 

225.  An  action  at  law  will  not  lie  upon  a  decre- 
tal order  of  a  court  of  chancery.    Hugh  v.  Hig-^ 
8  Wheat.  697.    Stover  v.  Hinkley,  3  Caines, 
note.    Sed  vide  Post  v.  Neafie,  3  Caines,  22. 
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9M.  Nor  wheie,  by  legd  folwi»  any  on*  oi  the 

Mffties  must  be  named  both  aa  plainti^  and  de- 
imdant.  Thus,  the  holder  of  ao  accepted  bill  of 
exchange  cannot  sue  a  firm,  of  which  he  is  a 
nember.  on  their  acc«*ptance.  Wuicott  ▼.  Pricey 
Wright,  220.  S.  P.  Orahame  ▼.  Harris,  5  Gill  & 
Johns.  487.  Eastman  ▼.  Wright,  6  Pick.  316. 
JJviMrsUm  r.  Limngston,  2  JR«p.  Con.  Ct.  428. 
See  uso  Ckalfont  y.  Johnston,  3  Yeates,  16. 

227.  The  remedy,  in  auch  case,  is  in  chance- 
ry, ik.    See  BoKD.  584. 

228.  No  action  lies  affainat  a  jadge  or  magis- 
trale  for  an  erroneous  juaicial  opinion  or  act,  in  a 
eaae  of  which  he  has  jurisdiction.  Brodis  t. 
RatiUdge,  2  Bay,  69.  Ambler  y.  Church,  1  Root, 
211.  PAe2M  y.  ^itt,  1  Day,  315.  Moarv.Jimes.^ 
Caines,  170.  Yrntng  y.  Herbert,  2  N.  &  M.  168. 
Yates  y.  Lansing,  5  Johns.  282.  9  ib.  395.  Fander- 
hoyden  y.  Young,  11  Johns.  150.  Elv  v.  7%<imp- 
son,  3  Marsh.  76.  Uule  y.  Moore,  1  South.  74. 
See  Tracy  y.  fVilliams,  2  Conn.  113.  Tompkins 
y.  Sands,  8  Wend.  468.  Evans  y.  Foster,  1  19. 
Hanro.  374.    Lining  y.  feiUAam,  2  Bay,  1. 

229.  It  seems  that  a  judge  of  a  court  of  record 
is  neyer,  by  the  common  law,  answerable,  in  a 
ciyil  action,  for  misconduct  as  judge,  though  he 
act  corruptly  — being  liable  to  impeachment  only. 
Yates  y.  Lansing,  ubi  sup.  Cunningham*  y. 
BuchUn,  8  Cow.  178.  See  StaU  y.  Campbell,  2 
Tyler,  182. 

230.  Thus,  no  action  can  be  sustained  ai^inst 
a  judge  of  probate  for  neglisently  appointing  a 
bankrupt  as  guardian  for  an  iiuant,  and  nefflecting 
to  take  security  from  such  ffuardian.  by  which  the 
infiuit  lost  bis  estate.  FhSvps  y.  8iu,  I  Day,  315. 
Sed  yide  Smith  y.  Trawl,  1  Root,  165. 

231.  So,  if  a  chancellor  commit  one  for  malprac- 
tice and  contempt,  who  is  discharged  by  a  ivdge  of 
the  supreme  court,  on  habeas  corpus,  and  recom- 
mitted by  the  chancellor  for  the  same  offisnce,  the 
chancellor  is  not  liable  to  an  action.  Yates  y. 
Lojucn^ubi  sup. 

233.  Whenever  the  law  yests  any  penon  with 
a  power  to  do  an  act,  and  constitutes  him  a  judge 
M  the  eyidence  on  which  the  act  may  be  done, 
and  at  the  same  time  contemplates  that  the  act  is 
to  be  carried  into  effect,  through  the  instrumen- 
tality of  agents,  the  person  thus  clothed  with 
power  is  inyested  with  discretion,  and  is,  quoad 

■  af33.  Arid  his  mandates  to  his  legal  agents,  on 
his  declaring  the  event  to  have  hapfiened,  will 
be  a  protection  to  those  agents ',  and  it  is  not  their 
duty  or  business  to  investigate  the  facts  thus 
referred  to  their  superior,  and  to  rejudge  his 
determination,  ib. 

834.  Courts  martial  sit  as  jud^s,  and  the  mem- 
bers are  not  liable 'to  an  action  hj  the  party 
aggrieved  by  their  sentence.  Nor  is  the  officer 
who  carries  that  sentence  into  effect,  tb. 

235.  No  action  lies  for  official  misconduct  in  a 
judicial  officer,  though  corrupt  and  malicious,  if  a 
statute  declare  his  own  record  to  be  conclusive 
evidence,  in  all  courts,  of  the  ftcts  therein  con- 
tained. Cunningham  y.  Bueklin,  8  Cow.  178. 
See  Harper,  66,  note, 

236.  Officers  who  preside  at  elections,  and  are 
authorized  to  decide  on  the  qnalificaUons  of  voters, 
are  not  liable  to  an  action  for  refusing  an  elector's 
vote,  unless  they  act  maliciously  or  corruptly. 
Jenkins  y.  Waldron^  11  Johns.  114.  Wheeler  v. 
Patterson,  1  N.  Hamp.  88.  WecUerleyY.  Geyer, 
11  S.  A  R.  35.  Contra,  Lincoln  v.  Hapgood, 
11  Bfass.  350.  Osgood  v.  Bradley,  7  Greenleaf, 
411. 

237.  By  malice,  which  will  render  an  officer 
liable  in  such  ease,  is  meant  the  refusal  of  a  yote 


from  improper  aotivesi  and  contrary  to  his  own 
(pinion,  11  8.  &  R.  ubi  sup. 

238.  ^Q  action  lies  against  a  witness  for  damage 
sustained  by  his  false  testimony,  until  he  has  been 
convicted  of  perjury.  Page  v.  Camp,  Kirby,  7. 
See  anU,  III. 

239.  Nor  against  one  for  haviar  suborned  a 
witness  to  swear  falsely,  whereby  a^udffment  was 
onjustljr  obtained.  Bosturick  v.  Lewis,  2  Day,  447. 
Sinith  v'.  Leicis,  3  Johns.  157. 

240.  Nor  for  obtaining  a  decree  in  chancery  by 
means  of  false  and  fbrged  evidence,  while  that 
decree  remains  in  force.  Peek  v.  Woodbridge, 
3  Day,  30. 

241.  Nor  to  recover  back  an  unreasonable 
amount  of  costs  which  have  been  taxed  and  paid. 
The  remedy  is  by  retaxation.  Men  y.  Hicksons 
1  Halst.  409. 

242.  There  is  no  remedy  for  a  loss  or  injury 
arising  from  an  attachment  of  property,  or  arrest 
of  the  body,  in  a  civil  suit,  where  the  defendant 
has  prevailed,  unless  the  suit  was  malicious  and 
without  probable  cause.  Vanduxor  v.  Lindemuin^ 
10  Johns.  106.  White  y.  JHngley,  4  Mass.  433. 
Lindsay  y.  Lamed,  17  Mass..  190,  repudiating 
Proctor  V.  Rice,  cited  7  Mass.  130.  See  Boon 
V.  Maul.  2  Ten.  862.' 

243.  No  action  lies  for  irregularly  suing  out  an 
attachment;  but  for  suing  it  out  fox  purposes  of 
oppression  and  wrong.  Williams  v.  Hunter,  3 
Hawks,  545. 

244.  A  creditor  of  an  insolvent  person  cannot 
bring  an  action  against  a  third  person  for  having 
fraudulently  claimed,  and  taken  possessioi^  of  the 
insolvent's  property,  for  the  purpose  of  defrauding 
the  creditors  ra  such  insolvent.  Smith  v.  Blake, 
1  Day,  256.  See  also  Lamb  v.  Stone,  11  Pick. 
527. 

245.  No  action  lies  against  a  person  for  receiving 
and  assisting  a  debtor  who  has  escaped  from  an  of- 
ficer who  had  arrested  him  on  a  ea.  sa.  Sehom 
y.  Darwin,  I  Const.  Rep.  196. 

246.  Nor  to  recover  of  a  prosecutor  or  plaintiff 
the  money  expended  in  asuccessfiil  defence  against 
an  indictment  or  action.  Fleet  y.  M*Intire,  Uoxe, 
161.     Taylor  v.  Wilson,  Coxe,  362. 

247.  Nor  for  false  representations  to  a  justipe  of 
the  peace,  whereby  he  was  itiduced  t9  marry  an 
in&nt,  and  was  prosecuted  and  fined  therefor. 
Harvey  y.  Bush,  2  Pen.  975. 

248.  Nor  against  a  judgment  creditor  for  an 
injury  caused  oy  the  manner  in  which  the  officer 
executes  the  writ  of  execution.  Beaumont  y. 
Dunn,  1  South.  106. 

249.  Nor  against  an  obligee  for  detaining  the 
bond  afler  it  is  paid.  Winants  v.  Denman^  1  Pen. 
124. 

250.  No  action  lies  for  a  woman  against  one  for 
seducing  her  and  getting  her  with  child  under  a 
pretence  of  a  design  to  marry  her  -,  she  is  a  partaker 
of  the  crime,  and  cannot  support  a|i  action  for  an 
injury  to  which  she  consented.  Paul  v.  Frazier, 
3  Mass.  71. 

251.  Nor  will  an  action  lie  against  the  owner  of 
a  slave  who,  without  the  agency  or  knowledge  of 
such  owner,  stabs  the  slave  or  the  plaintiff7  '^^^ 
destroys  or  injures  him.  Waight  v.  Wetherly, 
7  Yerg.  367. 

252.  An  heir  cannot  maintain  an  action  at  law 
against  one  who  takes  and  detains  personal  proper- 
ty before  it  has  been  distributed  under  a  regular 
administration.  The  administrator  must  sue  in 
such  case.     Taber  y.  Packwood,  1  Day,  150. 

253  One  who  permits  his  wife's  mother  to  re- 
side in  his  house,  and  affi)rds  her  the  rites  of  hos- 
pitality, without  concealing  her  abode,  or  detain- 
ing her  from  her  husband,  or  denying  him  access 
to  her,  is  not  liable  to  the  husbanas  action  for 
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hirboring  her.  thmif h  forUddeo  hv  him  to  haitMr 
or  maintain  ner,  imilar  the  penaltj  of  the  law. 
Turner  r.  Eftes,  3  MasB.  317. 

254.  Where  A  built  a  house  on  hit.  own  land, 
within  two  feet  of  hie  boandary  line,  and  ten 
years  aAerwarcIs,  the  adjoining  owner  dug  down 
nis  own  land  so  deep  as  to  endanger  the  house, 
and  A  left  it  for  that  reason,  and  took  it  down ;  it 
was  held  that  he  could  not  maintain  an  action  for 
the  damage  to  the  house,  but  that  he  was  entitled 
to  damage  caused  by  the  falling  of  his  natural  soil 
into  the  excavation  so  made.  ThmrtUm  ▼.  Han,' 
coek,  IS  Mass.  230.  S.  P.  Ritiind9  ▼.  Aitim, 
3  N.  Hamp.  534. 

255.  One,  building  a  house  on  his  own  land, 
contiguous  to  or  adjoining  the  house  of  his  neigh- 
bor, may  lawfully  dig  \&  foundation  below  that 
of  his  neighbor's  house,  and  if  he  use  due  care 
and  diligence  to  prevent  injury  to  his  neighbor, 
he  will  not  be  liable  for  any  consequential  damage 
that  may  ensue.    PmOon  v.  HoUand,  17  Johns.  iHS. 

256.  A  surveyor  of  highways  has  authority  to 
dig  down  or  ndse  a  street ;  and  if  he  does  it  dis- 
creetly, and  not  wantonly,  the  owner  of  adjoining 
houses  or  lands,  though  injured  thereby,  can  main- 
tain no  action  against  him.     CalUnder  v.  Marsh f 

1  Pick.  418.    See  8  Met.  175, 176. 

957.  One  ma^  lawfully  set  fire  on  his  own 
grounds,  and  if  it  communicates  to  and  bums  the 
woodland,  &«.,  of  his  neighbor,  no  action  lies  un- 
less there  be  misconduct  or  negligence.  Clark 
V.  Foot^  8  Johns.  421. 

258.  By  the  common  law,  no  action  lies  against 
a  town  for  damages  suffered  bv  means  of  a  defec- 
tive highway  in  the  town.  Mower  r.  Leicester, 
»  Mass.  247. 

259.  Where  one  builds  a  mill-dam  on  a  proper 
model,  and  the  work  is  faith AiUy  done,  he  is  not 
liable  to  an  action,  though  it  break,  and  hb  neigh- 
bor's dam  and  mill  below  are  thereby  destroyed. 
Negligence  must  be  shown,  in  order  to  maintain 
an  action.    Lhingslon  v.  Jidams^  8  Oow.  175. 

260.  Where  an  injury  results  from  unavoidable 
accident,  and  no  blame  can  be  imputed  to  him  who 
does  the  injury,  no  action  lies.  VUuent  v.  Stin^ 
hmar,  7  Verm.  62. 

261.  One  cannot  recover  Ibr  an  injury,  even 
fVom  the  gross  negligence  of  another,  unless  he  be 
fi«e  from  culpable  negligence  on  his  own  part. 
Bush  V.  Brainard,  1  Cow.  78.    9miik  v.  Smith, 

2  Pick.  621.  ITashbum  v.  Traeit,  2  Chip.  128. 
JVbyet  V.  Morris,  1  Verm.  353.  Lime  v.  Cromibie, 
12  Pick.  177.  BuekU  v.  Dry  Dock  Co.  9  HaU, 
151. 

962.  Thus,  one  who  is  injured  by  an  obstruction, 
unlawfVilly  placed  in  a  highway,  cannot  maintain 
an  action,  if  he  do  not  use  ordinary  care  to  Avoid 
that  obstructiott.  Smith  v.  Smith,  9  Pick.  621. 
Harlow  v.  Humittan,  6  Cow.  189. 

263.  So,  where  a  carriage  is  carelessljr  driven 
against  a  horse,  if  the  rider  did  not  exercise  ordi- 
nary care  to  avoid  the  carriage,  he  can  maintain 
no  action.     Washium  v.  Traey,  9  Chip.  128. 

264.  One  who  b  hired  to  drive  horses  is  not 
liable  for  injuries  that  happen  to  them,  unless  he 
be  negligent,  unskilful,  or  wilfully  misconduct,  in 
the  management  of  them.  JVTeioCon  v.  Pope,  1  Cow. 
109. 

965.  An  action  will  not  lie  for  leaving  maple 
sirup  in  one's  unenclosed  wood,  whereby  the 
plaintiff's  cow,  being  suffered  to  ^  at  large,  and 
naving  strayed  there,  is  killed  by  drinking  It ;  the 
60W  being  wronfffblly  in  the  wood.  Alitor,  if  she 
were  there  by  the  defendant's  permission.  Bush 
T.  Brainerd,  1  Cow.  78. 

966.  Where  a  town  kept  in  repair  a  turnpike 
road  laid  out  over  a  former  town  road,  without 
any  agreen^nt  for  90  doing,  it  was  held  that  such 


town  oonld  mahiUriii  no  adkni  tonusv 

the  turnpike  oorporation,  as  it  wus  a  yolUBtaiy 

eourte^.  Riuebury  v.  Worcester  J^tn^ike,  9  Piak 

41. 

967.  A  promise  to  pay  all  one  owes,  aeoon 
panied  by  a  denial  that  he  owes  any  thing,  er 
IS  legally  liable  to  pay  any  thing,  will  not  supoM 
an  action.    Porfer  v.  ^'Gtiirs,  15  Wend.  187. 

268.  If  a  militiaman  employ  and  pay  a  substi- 
tute to  perform  his  tour  of  duty,  and  thereupoo  be 
discharged  by  the  commanding  officer,  he  eannot 
recover  back  the  money  paid,  upon  the  ground 
that  the  substitute,  after  repairing  to  the  piaee  of 
rendezvous,  and  commencing  the  march,  was  die- 
charged  as  a  supernumerary,  and,  therefore,  never 
performed  the  tour  of  duty.  Keifs  v.  M*FaUidge, 
6  Mnnf.  18. 

269.  Where  a  road  is  laid  out  and  accepted,  and 
damages  therefor  paid  to  the  land-owner  over 
whose  grounds  it  passes,  and  it  is  discontinued 
before  it  is  opened,  the  money  thus  paid  cannot 
be  recovered  back.  Westbrook  v.  Jforth,  2  Greenl. 
179.    S.  P.  4  N.  Hamp.  517. 

270.  So,  if  one  contract  to  grant  land  on  being 
paid  certain  sums  by  instalments,  part  of  whioK 
are  paid  and  the  others  not,  and  he  grant  the  land 
to^a  third  party,  he  is  not  liable  to  reffand  the 
money  paid.  Rounds  v.  Baxter,  4  Oreenl.  454. 
S.  P.  Ctreen  v.  Qreen,  9  Cow.  46. 

271.  80,  if  a  judgment  debtor,  whose  land  is 
taken  in  execution,  pays  part  of  the  debt  in  order 
to  redeem  the  land,  and  fails  to  pay  the  reaidne, 
whereby  the  land  becomes  irredeemable,  he  oun- 
not  recover  back  what  he  thus  paid.  Mortam  v. 
Chandler,  6  Greenl.  142. 

272.  After  a  mortgage  is  foreclosed,  an  actimi 
will  not  lie  to  recover  back  money  paid  by  the 
mortpgor.    FUch  v.  CoU,  1  Root,  266. 

273.  Where  money  has  been  ]>aid  for  forbear- 
ance to  sue  for  a  certain  time,  it  cannot  be  re- 
covered back  by  tlie  party  paying,  nor  be  the  legal 
subject  of  setoff  Miles  v.  M^Lellan,  2  N.  ^k  M.  133. 

SI74.  Where  A  agreed  to  buy  in  the  land  of  B, 
which  was  to  be  sold  on  execution,  and  recouver 
it  to  him,  on  payment  of  the  money  advanced,  aiM 
a  reasonable  compensation  for  his  trouble  $  and  A, 
having  bought  the  land,  refused  to  reeonvey  it  to 
B  unteM  he  paid  300  dollars,  in  addition  to  the 
principal  and  interest  of  the  sum  advanced  by  A ; 
and  B,  in  order  to  obtain  his  land,  paid  the  300 
dollara ;  it  was  held  that  B  could  not  recover  back 
Uie  money  so  paid.    HaU  v.  SkalH,  4  Johns.  241. 

275.  A  farm  being  purchased,  and  sureties  given 
for  part  of  the  purchase  money,  the  deed  was  made, 
by  consent,  to  the  sureties  only,  fbr  their  indemnity 
against  the  note  they  had  siffued.  Afterwards  they 
refused  to  give  up  the  deed  to  the  real  purchaser, 
on  being  discharged  of  their  suretyship,  without 
the  payment  of  fifty  dollars  to  each  of  them ; 
which  the  pnrcliaser  paid,  the  farm  being  of  oon- 
siderable  value,  without  making  any  obiection  to 
the  amount.  It  was  held  that  he  could  not  re- 
cover back  the  money  thus  paid.  QHpairiek^, 
Sayward,  5  Greenl.  46&. 

276.  Where  appraisers,  in  valuing  lands  set  off 
on  execution,  estimate  them,  by  muteke,  at  leas 
than  their  vuue,  the  debtor  cannot  recover  of  the 
creditor  the  difference,  in  any  form  of  action.  If 
he  does  not  redeem  the  land,  he  has  no  remedy. 
Horn  V.  SureU,  2  N.  Hamp.  301. 

277.  Where  one  by  action  recovers  money 
which  has  been  before  paid,  no  action  lies  to 
recover  it  back-,  though  the  first  recovery  be 
fKuduIent.     Walker  v.  Ames,  2  Cow.  428. 

278.  An  action  does  not  lie  for  an  unautborixed 
act  or  breach  of  trust,  unless  a  benefit  has  been 
lost,  or  an  Injury  snfiered,  by  means  of  it.  M*Enr 
dre  V.  Piles,  6  Litt.  101 
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S79I.'  An  set  doB»  In  fumman  af  tn  ttnlMtfol 
ilBDt,  bnt  wilhoafc  ooea«ooing  aetual  ^uam^  is 
KjToniid  for  a  eivU  action.    Margmm  w^BlU»f 

9B0.  Tbiw,  wheTO  A  nye  B  a  note  not  negotiap 
Ue^  layuig  it  was  mtaaoDd  to  be  transferred  to  C, 
In  payment  of  a  debt  due  fiooi  D  to  C,  fi  being 
iadeUed  to  D,  and  B  indoned  the  note  in  blank, 
and  deliveiad  it  to  C,  witbont  C'e  paying  a  con- 
aidenUifln  for  it,  or  diachargin|F  hie  oemand  on  D ; 
and  afterwarda,  while  C  held  3ie  note.  B  gave  A 
•  diechaige  from  it ;  it  was  held  that  C  could  not 
— -ntain  an  action  against  A  and  B  for  a  fraud,  ifr. 


ACTION  UPON  THE  CASE.    (Exddieto.) 

Im  Wkm  this  iSf  or  i$  jwi,  tAs  frapar  Bmnedy 
II.  PUading$  and  Endmee, 

I.     fVken  t&tM  iSfOr  it  not,  ths  prefer  Remedy. 

1.  An  action  upon  the  case  is  the  proper  remedy 
Cnt  an  injofy  that  is  ceaM^snfiat  upon  an  act  ef 
llie  defendant ;  but  if  the  mjncy  is  caused  imms- 
dtaCsfy  by  the  act,  whether  wilful  or  careless,  tree* 
■MB  is  the  remed^.  Cole  t.  iieker,  11  Mass.  ^OL 
Botrnee  y.  JSvrd,  ib*  50.    Starr  v.  Jmekeon,  ib.  Wm- 


CoUerml  r.  Cummms,  G  8.  d&  R.  348.  Jokneon,  v. 
Qtotiemamf  3  Dana,  378.  Ferdeal  r,  HiOsey^ 
18  Johns.  fi&7.  GwUe  v.  AcMut,  19  Johns.  361. 
TmyUr  ir.  Roiobow,  2  H.  &  M.  423.  I^smiix  t. 
Femmar,  1  Testes,  586.  Cooe  t.  Mark,  2  Ham. 
160.  Berry  v  UaimiU,  12  8. 4b  R.  210.  Waldroa 
V.  Hapmer,  Coxe,  339.  CareUm  ▼.  MwrraiUy  Haiv 
fer,  113.  Oatf  t.  5lo«ft,  1  Marsh.  194.  WmeUne 
T.  BmU,  «  Cafi.  44. 

2.  It  is  alio  the  proper  form  of  action  (and  tres- 
pass will  not  lie)  for  a  wrongful  act  done  under 
legal  proeeis  regularly  issuing  from  a  court  of 
competent  jurisdiction,      iiiiddmgton    y.    Psdk, 

2  Conn.  700,  oTerroling  Stoddard  v.  Bird,  Kjr- 
by,  65.  Hmfdmr.  Shed,  U  Mass.  500.  Owens 
F.  Starr,  2  Litt.  234.  Plmmmer  v.  DeaaeU, 
6  GveenL  421.  IWnsr  t.  WoUser.  3  GiU  4b 
Johnn.  377.  MHufk  v.  Puadt,  1  Bailey,  441. 
Brawm  ▼.  Wood,  ib.  457.  Wateon  r,  IVateon, 
9  Conn.  141. 

3.  Thus,  where  an  elector,  attending  an  electhm, 
was  nricsted  on  a  eapiaoad  oatitfaeimdam,  it  was 
held  tiMt  case,  not  trespass,  was  the  remedy  for  this 
breaoh  of  his  pririlege.     Sw^i  ▼.   Ckamberiaia, 

3  Conn.  537. 

4.  In  Bradley  t.  Carringtou,  1  Car.  Law  Repos. 
369,  trespass,  not  case,  was  held  to  be  the  proper 
action  against  one  who  took  out  an  execution  on 
a  judgment  which  he  knew  to  be  satitfied,  and 
cauised  the  judgment  debtor  to  be  imprisoned. 

&  8o  it  was  held  that  trespass,  and  not  caie, 

is  thft  proper  remedy  against  oi^e  who  enters  the 

^laintiirs  house  under  a  warrant  to  search  for  a 

runaway  alaTe.     Gardtur   ▼.  J^eil,    1  Car.  Law 

Reno*.  492. 

e/ln  Beaty  v.  Perkins,  6  Wend.  382,  it  was 
held  that  trespsss  would  not  lie  Against  him  who 
procures  a  search  warrant,  if  it  be  duly  issued  and 
regularly  Aryed. 

7.  If  a  justice  of  the  peace,  under  color  of  his 
ofliee,  issues  an  illegal  warrant,  trespass  will  lie 
against  him.  If  the  warrant  be  legpJ,  but  issued 
iMMn  malice,  Ac.,  an  action  on  the  case  is  the 
proper  remedy.    Kitnnsdy  t.  Terrill,  Hardin,  490. 

8.  Trespass,  and  not  case,  is  the  proper  action 
affainst  a  justice  of  the  peace  (who  acte  alone, 
wnere  two  justices  are  required)  for  improperly 
iasning  an  execution,  and  causing  the  plaintiff's 
property  to  be  seised  and  sold.  Rembert  T.  KoUy, 
Harpnr,  65. 


9.  So  trespass  oaly  will  'tte  against  an  original 
plaintiff  in  a  cause,  who  procures  the  defendant 
to  be  arrested  on  a  ea.  su.  irregularly  issued  and 
void.    JifCool  y.  JfClutff,  Harper,  486. 

10.  And  against  an  offifcer,  and  those  by  whose 
direction  he  acte,  for  leyying  an  execution  after 
the  return  day.     VaU  y.  Lewis,  4  Johns.  450. 

11.  Case  is  the  proper  action  against  a  corpora^ 
tion  that  causes  a  trespass  to  be  committed  by  ito 
agent  Mamiitan,  Co.  y.  C  4*  W.  Turnpike^ 
Wright,  603. 

12.  If  one  carelesslv  discharge  a  gun,  by  which 
a  horse  is  frightened,  and  the  owner  or  bailee 
thereof  b  injured,  case  lies  if  there  were  no  in- 
tention, nor  'reasonable  ground  of  apprehension, 
on  the  part  of  the  defendant,  of  causing  the  fright. 
If  there  were  such  intention,  &c.,  trespass  would 
be  the  proper  action.  Cole  y.  Fisker,  11  Mass. 
137, 

13.  Trespass  is  the  proper  remedy  for  beating  a 
drum  in  a  highway,  wnere  a  wagon  and  team  are 
passing,  by  which  the  horses  are  frightened,  and 
run  away  and  injure  the  wagon,  umbz  y.  Haf- 
ner,  1  Dey.  185. 

14.  If  the  defendant's  servant  wilfully  or  care- 
lessly driye  a  carriage  against  the  carriage,  Ac^  of 
the  plaintiff,  (without  the  defendant's  order,)  case 
will  lie ;  the  injury  being  the  consequance  of  em- 
ploying a  miscnieyous  or  careless  seryant.  idlker, 
if  the  defendant  kimsdf  do  or  command  the  act. 
Barnes  y.  Hard,  11  Mass.  57. 

15.  Where  the  defendant  ascended  in  a  balloon, 
which  came  down  into  the  plaintiff's  garden,  and 
a  crowd  of  people  broke  the  fences  into  the  garden 
to  assist  me  defendant  there  in  peril  from  being 
entangled,  and  trod  down  vegetebles  and  flowers, 
the  defendant  was  held  answerable  in  trespasa 
for  all  the  damage  done  to  the  garden.  QuiUe  y. 
Swan,  19  Johns.  381. 

16.  Where  the  plaintiff  was  proceeding  in  his 
yessel  on  a  yoyage,  and  the  dewndant  waa  nayi- 
gating  another  vessel  in  an  oppoaite  direction,  and 
when  distant  from  each  other  about  30.  rods,  the 
defendant  ordered  the  helmsman  of  his  yessel  to 
Uf,  which  km  did  suddenly,  and,  in  pursuance  of 
this  direction,  she  struck  tne  yessel  of  the  plain- 
tiff, and  injured  her  \  it  was  held  that  the  proper 
remedy  wss  trespass,  and  not  case,  although  it  did 
not  appear  that  the  act  was  done  wilfully.  Gates 
y.  Jlfilef,  3  Conn.  64.  8.  P.  Case  y.  Mark, 
2  Ham.  169. 

17.  Where  an  Amerioan  sailor  declared  against 
his  captain  that  in  a  foreign  port  he  placed  him 
foreibly  on  board  a  French  ship,  to  be  conveyed 
in  that  yessel,  under  Frenoh  colors,  towards 
France,  and  that,  by  reason  of  sailing  under  such 
colors,  &e.,  the  yessel  was  captured  oy  a  British 
ship,  Great  Britain  beinf  then  at  war  with 
France ;  and  the  plaintiff,  oeing  found  on  board 
such  yeasel,  waa  treated  as  an  enemy,  dtc.,  and 
ooofined  for  a  long  time,  by  reason, whereof 
he  was  damnified,  £e.  Held  that  case,'  and  not 
trespass,  was  the  proper  form  of  action.  Co^al 
y.  Cummins,  6  8.  db  R.  348. 

18.  Case,  not  trespass,  was  held  V>  be  the  prop- 
er action  against  one  who  discharged  a  musket  at 
a  vessel,  and  wounded  the  master,  whereby  the 
intended  yoyage  was  defeated,  and  the  ownen  of 
the  yessel  subjected  to  loss.  Adams  v.  Hemmen" 
way,  1  Mass.  145. 

19.-  So  case  is  the  only  proper  action  against  a 
master  for  an  act  done  by  nis  servant,  without  his 
authority  or  assent.  Johnson  v.  CasOeman,  2  Da- 
na, 378. 

20.  The  distinction  between  trespass  and  case 
is  so  nice,  that  the  court  will  not  reverse  a  judg- 
ment, obtained  in  a  justice's  couri,  by  reason  that 
the  plaintiff  has   mistaken   one  for  the  other. 
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Woodruff  ▼.  Clark^  2  Pea.  1045.    See  14  Johns. 
383. 

21.  And  when  case  is  brought  where  trespaes  is 
the  only  proper  action,  a  verdict  cores  the  error, 
under  the  statate  of  jeofails,  in  Virginia.  CUtk  7. 
Haines^  2  Rand.  440. 

22.  When  there  is  an  immediate  injury  attribu- 
table to  negUgenee,  the  party  injured  may  elect 
to  regard  the  negligence  as  the  cause  of  action , 
and  declare  in  case  ;  or  to  regard  the  act  iuelf  as 
the  injury,  and  declare  in  trespass.  BLin  v. 
Campbell,  14  Johns.  432.  AfJiUister  w,  Hammond, 
6  Cow.  342.  S.  P.  Daltan  v.  Favour,  3  N.  Uaoip. 
465.    CovTRA,  Gates  ▼.  Miles,  3  Conn.  64. 

23.  So  an  action  for  the  seduction  of  a  wife  or 
daughter  may  be  trespass  or  case,  at  the  plain tiflTs 
election.  Parker  v.  EiUaU,  6  Munf.  587.  Grilmer, 
33.  See  4  Hawks,  138,  n.  So  of  other  direct 
injuries  to  the  plaintiff's  servant.  Van  Horn  ▼. 
Freeman,  1  Halet.  322.  Haneu  v.  Toionsend,  I 
M'Cord,  207.    Ream  v.  Rank,  3  S.  &  R.  215. 

24.  In  Clougk  T.  Tenney.  5  Greenl.  446,  it  was 
held  that  case  was  the  only  remedy  for  a  father, 
where  the  injury  was  done  in  the  house  of  another. 

25.  Trespass  only  lies  for  a  battery  of  the  plain- 
tiff's slave.  Carsten  ▼.  Murray,  Harper,  113. 
Goddard  v.  Warner,  1  M'Cord,  100.  Sed  yide 
WkiU  v.  ChamSers,  2  Bay,  70. 

26.  For  enticing  away  an  infant  child,  per  guod 
senritium  amisit,  the  plaintiff's  remedy  is  case 
only.    Jones  v.  Tiver,  4  Lilt.  25. 

xT.  An  action  on  the  case  will  lie  for  a  conse- 
quential injury  sustained  by  the  plaintiff,  when 
both  an  immediate  and  consequential  injury  are 
alleged;  as,  when  a  servant  of  the  defendant, 
by  his  express  directions,  rode  the  plaintiff's 
mare  several  miles  through  different  farms,  and 
turned  her  out,  whereby  he  lost  her  services  for 
many  days ;  the  mare  being  found  in  the  defend- 
ant's close ;  the  court  holding  that  the  defend- 
ant could  justify  nothing  further  than  a  remoyal  of 
the  animal  from  his  premises.  Knott  y.  Digges, 
6Har.  &.J.230. 

28.  Case  is  the  only  proper  action,  against  a 
person  using  a  private  way,  by  the  party  at  whose 
mstance  it  was  laid  out  tjamhert  v.  Hoke^  14 
Johns.  383.  And  for  digging  a  ditch  around  and 
in  front  of  the  nlaintiff  s  land.  Runyon  v.  Bar- 
dine,  2  Green,  472. 

29.  So  for  obstructions  made  on  a  road,  afler 
the  time  when  the  title  of  the  plaintiff  for  the  road 
became  vested,  though  he  hflid  not  removed  the 
obstructions  that  existed  when  he  acouired  his  in- 
terest.    Wright  y.  Freeman,  5  Har.  «.  J.  467. 

30.  So  for  depriving  the  plaintiff  of  the  use  of 
a  well,  which  he  had  a  right  to  use,  on  defendant's 
land,  by  erecting  a  wall.  Skater  y.  Smith,  7  Har. 
&  J.  G7. 

31.  For  an  injttry  done  to  plaintiff's  cattle  by 
the  horse  of  the  defendant,  while  under  the  charge 
of  a  third  person,  the  remedy,  if  any,  is  by  an 
action  on  the  case,  and  not  trespass.  Wales  v. 
Ford,  3  Halst.  267. 

32.  An  action  for  unlawfully  killing  the  plain- 
tiff's swine  by  shooting  them  should  oe  trespass, 
nnd  not  case.  Sinnickson  y.  Dungan,  3  Halst. 
226.  So  of  an  action  against  the  master  of  a  ye»> 
9e\,  for  running  through  a  fishing-net.  Post  y. 
Munn,  1  South.  61. 

33.  For  injury  to  the  inheritance  in  real  estate 
occupied  by  a  lessee,  except  a  tenant  at  will,  the 
landlord's  remedy  aprainst  a  stranser  is  an  action 
upon  the  case.  Ltenow  v.  RitrMe,  8  Pick.  ^5. 
Hall  y.  SnowhUi,  2  Green,  8.  Randall  y.  Cleave' 
land,  7  Conn.  328. 

34.  If  the  estate  be  occupied  by  a  tenant  at  will, 
Croffpass  or  case  will  lie.  ib.  Jackson  v.  Starr, 
11  Mass.  520.    In  New  York,  case  only  will  lie. 


CamphM  y.  AmM,  1  Johns.  611.  TkAay  y.  Web- 
ster, 3  Johns.  468.  See  3  Greenl.  8,  Mr.  Orr's 
argument. 

35.  A  slave  was  hired  of  his  master  for  a  year, 
and  underlet  to  a  third  person,  (without  the  mas- 
ter's consent,)  who,  by  cruel  beating,  during  the 
year,  impaired  the  value  of  the  slave ;  held  tliat 
the  master's  remedy  was  an  action  upon  the  case, 
as  he  had  the  reversionary  iiiierestonly.  M'Gouh 
an  y.  Chapen,  2  Murph.  61.  S.  P.  HUJUard  y. 
Dorteh,  3  Hawks,  246. 

36.  Case  is  the  proper  action  for  a  reversioner 
against  a  stranger  for  cutting  down  trees.  Ellioi 
y.  Smith,  2  N.  Hamp.  430.  Brown  y.  Dinsmoor^ 
3  ib.  103. 

37.  Case,  and  not  trespass,  against  a  master,  is 
the  remedy  for  an  injury  to  person  or  property, 
done  by  his  servant,  whenever  the  master  is  liable 
at  all,  unless  the  master  order  the  act.  Campbell 
y.  Phelps,  17  Mass.  246.  1  Pick.  66.  Broughton 
v.  Whallon,  8  Wend.  474. 

38.  But  this  rule  does  not  apply  to  sheriffs ;  the 
acts  of  their  deputies  being  considered  as  their 
own.  ib.     Grinned  y.  Phiil&s,  1  Mass.  530. 

39.  Where  a  sheriff  is  suhjected  for  an  escape 
for  want  of  a  jail,  his  remedy  against  the  county 
Mpimissioners,  in  Ohio,  is  an  action  on  the  case 
Wmmiswrners  y.  BuU,  2  Ham.  348. 

40.  If  any  loss  or  damage  happen  to  a  puty,  in 
consequence  of  breach  ofa  duty  imposea  by  law 
on  another,  the  latter,  though  a  corporation,  is  an- 
swerable for  that  loss,  in  an  action  on  the  case,  if 
the  former  has  acted  with  reasonable  discretion 
and  prudence ;  as,  where  the  plaintiff's  rafl  ran 
aground  in  the  defendants'  canal,  which  thej  were 
bound  to  make  navigable  and  keep  in  repair,  and 
while  the  plaintiff  was  waiting  for  more  water,  a 
storm  came,  by  which  a  part  of  the  rafl  was  lost. 
RiddU  v.  Proprietors  of  Locks,  4^.  7  Mass.  169. 

41.  Case  is  the  proper  action,  not  trespass, 
against  one  who  sues  another  and  arrests  him,  in 
an  action  before  a  justice,  and,  by  his  negligence, 
the  justice,  having  no  notice,  is  absent  on  ue  re- 
turn day  of  the  writ.  Sluiw  y.  Reed,  16  Mass. 
450. 

42.  Trespass  is  not  the  proper  form  of  action 
against  a  person  who,  in  another  state,  leyied  an 
attachment  in.  the  regular  course  of  law  against 
the  property  of  the  plaintiff.  If  the  proceedings 
were  instituted  through  malice,  and  without  proo- 
able  cause,  the  proper  remedy  is  by  a  special  ac- 
tion on  the  case  for  a  malicious  prosecution. 
Shaver  v.  WhUe,  6  Munf.  113. 

43.  Trespass,  and  not  case,  is  the  proper  form 
of  action  against  a  justice  of  the  peace  for  *'  ma- 
liciously and  corruptly,  with  intent  to  injure  and 
oppress  the  plaintiff,  and  without  probable  cause," 
issuing  a  search  warrant,  by  virtue  of  which  a 
certain  T.  S.,  a  constable,  <'  did  forcibly  enter  the 
close  of  the  plaintiff  and  take  and  carry  away  cer- 
tain negroslaves,"  &c.  Muse\.  Vidal,  6  Munf.  27. 

44.  "Trespass  vi  et  armts  will  not  lie  for  disturb- 
ance in  the  enjoyment  of  an  incorporeal  right  j  but 
the  proper  remedy  is  an  action  on  the  case.  Wet- 
more  v»  Robinson,  2  Conn.  529.  Wilson  y.  WU- 
son,  2  Verm.,  68.  Marshall  y,  WhiU,  Harper, 
122. 

45.  Case  will  not  lie,  but  trespass,  against  as- 
sessors for  assessing  one  who  is  not  liable  to  assess- 
ment, whereby  he  is  arrested  or  his  property  seized 
to  satisfy  the  tax.  -^gry  v.  Young,  11  Mass.  220. 
Thames  Manufacturing  Company  y.  Lathrop,  7 
Conn.  550.  Sed  vide  2  Verm.  499,  Henry  v.  Ed- 
son. 

46.  If  an  overseer  direct  a  slave  belonging  to 
his  employer  to  run  a  horse  at  a  race,  and  the 
slave  is  killed  in  doing  so,  trespass  lies.  Greer  y. 
Emerson,  1  Qyert.  13. 
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47.  TVrapsM,  and  not  oase,  llss  where  a  defend- 
ant,  wiio  has  real  or  persona]  estate  aoffictent  to 
satisfy  the  demand,  is  arrested  and  imprisoned  on 
a  ea.  m.  Mlison  v.  Rheam,  3  S.  ft  R.  142.  Btiry 
T.  HamiU,  12  S.  &  R.  210. 

48.  it  seeins  that  if  one  is  prosecuted,  without 
probable  cause,  for  stealing  a  deed,  as  for  larcenj. 
ms  proper  redress  is  bj  an  action  of  tfespass,  and 
not  trespass  on  the  case :  if  he  bring  trespass  on 
the  case,  a  verdict  cures  the  error,  under  the  Vir* 
ffinia  statute  of  jaofails.     CMt  y.  HainuSf  2  Band. 

49.  Where  the  body  of  a  person,  not  liable  to  be 
arrested,  is  taken  on  mesne  process,  trespass  does 
not  lie  against  the  party  causing  the  arrest.  Kim- 
haU  T.  MoUmy,  3  N.  Hamp.  376. 

50.  Case  lies  against  one  who  makes  a  false  and 
ftaudulent  return  to  a  writ  of  attachment,  though 
the  writ  be  Toid,  if  the  pluntiff  has  suffered  inju^ 
IT  in  consequence  of  such  return.  Hwmpkrty  v. 
Case,  8  Conn.  102. 

II.  FUadings  and  Evidamce. 

51.  The  plaintiff  declared  that  the  defendant, 
being  the  owner  of  a  vessel  which  was  proceeding 
on  a  voyage  under  his  direction,  took  so  little  care 
in  the  direction  and  management  of  her,  that, 
through  his  mere  carelessness,  mismanagement, 
and  imprudence,  she,  with  great  force  and  vio- 
lence, ran  foul  of  and  struck  against  the  plaintiff's 
sloop^  and  thereby  broke  and  injured  the  same, 
&c.  Held  that  this  was  a  declaration  in  case. 
Gales  V.  MiUsj  3  Conn.  64. 

52.  But  a  declaration  that  the  defendant  so 
carelessly  and  negligently  navigated  his  steam- 
boat, that  he  ran  foul  of  and  struck  the  boat  of  the 
plaintiff,  by  means  whereof  it  immediately  sunk, 
and  was  lost  to  the  plaintiff,  was  held  to  be  in 
trespass.  Case  v.  Mark,  2  Ham.  169.  8.  P.  Barnes 
V.  HntTd,  11  Mass.  57.  Waldron  v.  Hopper,  Coxe, 
339. 

53.  Where  the  plaintiff  denominates  his  action 
ease,  and  the  averments  in  the  declaration  show  a 
trespass,  the  declaration  is  bad  on  demurrer ;  and, 
even  after  verdict,  judgment  will  be  arrested ;  and 
a  writ  of  error  lies.  ib.  Arnj  v.  Young y  II  Mass. 
220.  Van  V.  Lsiois,  4  Johns.  450.  Warren  v. 
Fi^er,  1  Pen.  24l>.  HaU  v.  PhOlips,  ib.  367. 
Homer  v.  Parker,  2  Pen.  648.  Taylor  v.  Rainbouf, 
2  H.  a^  M.  423.  WiekHfe  v.  Sandsrs,  6  Monr. 
299. 

54.  If  the  plaintiff  declares  in  case,  with  aver- 
ments appropriate  to  that  ibrm  of  action,  and  the 
evidence  shows  that  the  imttry  b  a  trespass ;  or 
if  he  declare  in  trespass,  and  the  evidence  prove 
an  ininry  for  which  case  only  will  lie,  the  defend- 
ant shoald  be  foand  not  guilty  by  the  jury,  or  the 
plaintiff  should  be  nonsuited.  DuUngham  v.  Snow, 
oMass.  560.  Shaw  v.  Reed,  16  Mass.  451..  Tobey 
V.  Webster,  3  Johns.  468.  Waldron  v.  Hopper, 
Coxe,  339. 

55.  If  the  mistake  in  the  form  of  action  appears 
from  the  ^cts  set  forth  in  the  plaintiff's  replica- 
tion, a  demurrer  thereto  will  be  lustained.  Hay- 
den  ▼.  Shed,  11  Mass.  500. 

56.  Ailer  verdict,  the  words  "  with  Ibrce  and 
arms'*  will  be  rejected  as  surplusage,  where  the 
declaration  shows  that  case  m  the  proper  action, 
and  is  in  other  respects  perfect  n»  a  declaration  in 
case,  though  the  action  is  denominated  trespass. 
Marshall  v.  WhiU,  Harper,  122. 

57.  Where,  in  an  action  on  the  case,  the  grava- 
men, alleged  by  the  plaintiff  in  his  declaration,  was, 
that  the  defendant  hired  his  horse  to  ride  four 
miles,  and  return  him  at  a  specified  hour,  and  that 
the  defendant  so  carelessly  and  immoderately 
drove  the  horse,  and  neglected  to  take  care  of 


him,  and  exposed  llhtt  to  the  extreme  coldness  of 
the  weather,  after  such  immode'rate  drivinjr,  that 
he  died  ;  %nd  the  evidence  was,  that  the  defendant 
drove  the  horse  nine  miles,  but  did  not  drive  im- 
moderately, nor  expose  him  improperly ;  it  was 
held  that  the  declaration  was  not  supported  by  the 
proof,  and  that  the  action  should  have  been  trover. 
Wheelock  v.  Wketlvriffht,  5  Mass.  104. 

58.  Though  a  dedaration  charge  malice  and 
negligence  on  the  defendant,  in  digging  the 
foundation  of  his  house  below  that  of  the  plain- 
tiff's house,  whereby  the  plaintiff  suffered  dam- 
age; yet  proof  of  negligence  alone  will  support  the 
aetion.    Pant&n  v.  HMmd,  17  Johns.  92.  | 
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1.  An  action  for  money  had  and  received,  to 
recover,  by  a  third  person,  the  penalty  for  taking 
usurious  interest,  is  a  penal  action,  and  requires 
full  proof.     Wkiu  V.  Comstoek,  6  Verm.  405. 

2.  To  subject  a  party  to  a  penalty  for  viola- 
tion of  a  statute,  it  is  not  sufficient  that  the  offence 
is  within  the  mischief,  if  it  be  not  within  the  lite* 
ral  construction  of  the  statute.  Leonard  v.  Bos^ 
toorUij  4  Conn.  421. 

3.  A  penalty  cannot  be  raised  by  implioafion, 
but  must  be  expressly  imposed.  Jonas  v.  EusHs, 
2  Johns.  379.  S.  P.  Allaire  v.  HoweU  Works  Com- 
pany,  2  Green,  22. 

4.  In  a  ^  taim  action,  the  pleadings  and  evi< 
dence  must  be  strict ;  but  the  construction  of  the 
statute,  on  which  it  is  founded,  may  be  liberal. 
Fairbanks  v.  Antrim,  2  N.  Hamp.  WS. 

5.  Every  circumstance  in  the  description  of  the 
offence,  contained  in  the  clause  of  the  statute 
which  creates  it  and  gives  the  penalty,  must  be  so 
set  forth  as  to  bring' the  defendant  within  the  stat- 
ute. EUis  V.  HvR,  2  Aik.  41.  Greer  y,  Buimpass, 
Mart.  &  Yerg.  94. 

6.  He  who  first  commences  a  qui  Um  action  at- 
taches a  right  in  himself  to  the  penahy,  which 
cannot  be  divested,  by  a  subsequent  suit  brought 
by  another  informer,  though  judgment  be  first  re- 
covered in  such  subseqsent  suit.    The  provision 

'  of  a  statute  that  a  recovery  for  the  penalty  shall 
be  a  bar  to  all  future  proseeutions  for  the  same 
offence,  applies  to  a  recovery  in  the  suit  first  com- 
mencefi.  BeadUston  v.  Sprague,  6  Johns.  101. 
See  Abatwbht,  140.  159. 

7.  Where  a  part  of  a  penalty  is  given  to  the 
puUic,  and  a  part  to  a  common  informer,  the  state 
may  prosecute  for  the  whole,  unless  an  informer 
has  nrst  commenced  a  suit  qw  tarn  for  the  penal- 
ty. State  V.  Biskopf  7  Conn.  181.  Comrnon- 
vualth  V.  Howard,  13  Mass.  222. 

8.  In  an  action  by  a  common  informer,  to  re- 
cover a  penalty^  the  justice  must  make  a  special 
note  in  bis  docket  of  the  day,  month,  and  year,  of 
its  institution ;  and  this  note  should  be  made  at  the 
time  or  on  the  day  of  the  commencement  of  the 
suit ;  and  if  the  justice  omit  to  make  the  entry 
until  the  return  of  the  summons,  the  judgment 
will  be  reversed.     GrijjUh  v.  West,  5  H  Jst.  301. 

9.  If  a  statute  give  no  general  form  of  declar- 
ing, an  informer  must  state  the  special  matter  on 
which  his  cause  of  action  arises.  Cde  v.  Smith, 
4  Johns.  193.  Bigelow  v.  Johnson,  13  Johns. 
428. 

10.  In  an  action  qui  tarn  to  recover  the  penalty 
for  taking  excessive  usury,  the  illegal  contract 
must  be  precisely  set  forth  and  proved.  MorreU 
V.  FuUer,  8  Johns.  218.  7  Johns.  402.  Per  Par- 
sons, C.  J.  4  Mass.  438.  • 

11 .  Under  the  second  section  of  the  New  York 
statute,  the  declaration  must-  state  that  the  party 
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aggrieved  neglected  to  mm  wiUia  one  yew,  in  or- 
der to  show  mat  the  plaintiff  has  a  right  of  action. 
7  Johns.  402.  # 

12.  Where  a  statute  creating  a  forfeiture  does 
not  prescribe  the  mode  of  demanding  it,  debt  or 
an  mformation  will  lie.  Adorns  y.  Woods,  2 
Cranch,  341.  Ez  pturU  MarmimUlf  2  Gallis. 
552. 

13.  In  an  action  of  debt  for  the  penalty  given 
by  the  act  for  the  inspection  of  flour  and  meal, 
&c.,  for  altering  an  inspector's  brand-maxk,  it  was 

,  held,  that  when  flour  is  offered  for  inspection,  the 
reasonable  inference  is,  that  it  is  intended  foe  ex- 
portation. To  say  in  a  declaration,  after  setting 
out  the  act  at  l&rge.  that  the  defendant  was  the 
owner  of  one  such  oarrel  of  flour,  which  he  had 
caused  to  be  inspected,  is  a  sufficient  averment, 
especially  after  verdict,  that  the  flour  was  intend- 
ed for  exportation  A  Cutting  out  a  brand-mark  is 
an  alteration,  within  the  meaning  of  the  statute ; 
and  that  an  act  is  done  ignoranUy  is  no  excuse 
for  the  violation  of  a  statute.  Smitk  v.  Brown, 
1  Wend.  231. 

14.  In  a  qui  tarn  action  for  selling  goods  as  a 
pedjer  without  license,  the  declaration  must  aver 
that  the  defendant  was  such  pedler,  &c.,  as  is  re- 
quired to  have  license,  and  that  he  did  sell.  Prig' 
more  v.  7%omsou,  Minor,  420.  See  also  Greer  v. 
Bumpuss,  Mart.  &  Yerg.  94.  Stute  v.  Aikin.  7 
Yerff.  268. 

15.  Although  a  common  informer  may  bring  an 
action  generally  in  his  own  name,  yet,  when  a 
penalty  is  either  given  to  the  state,  the  poor  of  the 
townsnipi  dx.  dx;.,  he  must  declare  specially  qui 
tarn,  in  order  that  Uie  interest  of  those  who  have  a 
right  may  appear  of  record,  and  be  asserted.  Van- 
devetUer  v.  Van  CouH,  ]  Pen.  168. 

16.  Where  the  penalty  inflicted  by  a  by-law  of 
a  town  is  to  be  paid,  one  half  to  the  mformer,  and 
the  other  half  into  the  treasury  of  the  town,  a  qui 
tarn  action,  in  the  name  of  the  informer,  is  sustain- 
able ',  and  the  judgment  should  be,  that  he  recover 
the  penalty,  one  naif  to  his  own  use,  the  other 
half  to  be  paid  into  the  treasury  of  tl^  town. 
Bradley  y.  Baldwin^  5  Conn,  2g8. 

17.  The  person,  prosecuting  a  qui  tarn  action 
may  well  be  considered  as  the  sole  plaintiff;  there- 
fore a  deposition,  taken  to  be  used  in  sueh  action, 
is  admissible,  and  may  be  read  in  evidence,  al- 
though in  the  caption  the  prosecutor  be  stateid  as 
the  sole  plaintiff,  omitting  the  qui  tarn.  Dupy  v. 
WUkmre,  1  Chip.  237. 

18.  In  Kentucky,  qui  tarn  is  the  proper  action 
to  recover  money  or  cnattels  lost  by  gaming ;  aild 
pleading  the  general  issue,  and  goinff  to  trial  on 
the  merits,  is  not  a  waver  of  the  defendant's  right 
to  except  to  a  prosecution  iq  the  plaintiffs  name 
alone.     Davidson  v.  Blunts  6  Litt,  128. 

19.  In  an  action  brought  partly  to  recover  back 
property,  judgment  should  be  for  the  specific 
thing,  and  not  for  its  value,  ih. 

20.  A  qui  tarn  action  for  the  penalty  incurred 
by  selling  goods  without  a  license,  can  only  be 
maintained  against  the  person  selling,  and  not 
against  his  partner.    Martin  v.  M*JfigJUf  1  Overt 

21.  Where  a  statute  prohibits  an  act,  and  im- 
poses a  penalty  of  ten  dollars  upon  persons  com- 
mitting the  same,  to  be  recovered  by  action  of 
debt,  by  any  person  who  will  sue  for  the  same ; 
and  a  subsequent  statute  makes  the  offence  indict- 
able, and  the  oflender  liable  to  a  fine  of  twenty 
dollars;  the  latter  statute  repeals  the  former. 
Buekalew  v.  Ackerman,  3  Halst.  48.  S.  P.  JVicA- 
olt  V.  Squire^  5  Pick.  168. 

22.  An  action  to  recover  the  penalty  for  viola- 
ting the  statute  of  Maine  respecting  innholders, 
&c.,  may  be  brought  in  the  name  of  the  town 


where  the  oSkaoB  is 
Trundy.  3  Fairf.  204. 

23.  Where  a  forfeiture  of  goods  is  imposed  foe 
violation  of  a  statute,  and  li  right  to  sue  for  such 
violation  is  given  by  the  statute,  the  right  to  the 
ffoods  is  not,  tpso/octo,  vested,  by  the  violatioa,  m 
the  party  to  whom  they  are  given ;  but  there  musk 
be  a  |»roceeding  at  law,  and  an  adjudication  of  the 
forfoiture,  declaring  the  party  entitled  to  the  goods. 
Fif  Dffartmsnt  4^Jf.  York  v.  Kqt,  10  Wend.  266. 

24.  That  such  proeeedinff  has  not  been  had  may 
be- objected  by  an  officer  who  seized  the  goods  un» 
del*  the  initiatorj^  proceeding,  if  he  be  sued  by  the 
parU  claiming  title  to  them  as  forfeited.  ib» 

25.  In  an  action  to  recover  a  penalty  for  Alsely. 
corruptly,  dbc.,  certifying  to  a  greater  number  or 
days'  attendaaoe  as  a  witness  than  the  defeadant 
actually  attsnded,  it  is  sufficient  to  prove  that  the 
cerUficafte  was  false:  it  is  for  the  defeodaot  to 
show  ttut  the  act  was  not  corrupt,  d^.  Ckssisy 
V.  Brown,  2  Fairf.  143. 

26.  Money  bet  on  games  of  haxard,  and  forfeited^ 
by  the  Kentucky  statute  of  1799,  can  be  recoveiea 
only  by  qui  tarn  action.    IHckmam  v.  Uidspetgo, 

27.  ^ut  money  bet  on  an  election  mav  be  re« 
covered  in  the  name  of  the  Commonwealth  or  by 
action  fiu  torn,  ih, 

28.  Qau  torn  is  the  only  proper  action,  in  Ken- 
tuckv,  to  recover  the  penalty  for  challenging  Id 
single  combat;  but  the  Commonwealth  should  be 
a  party.     Yoeum  v.  Darnel,  1  J.  J.  Marsh.  14. 

29.  When  a  penalty  is  given  by  statute,  and  a 
civil  action  b  provided  for  its  recovery,  the  declaF- 
ration  must  set  forth  not  only  the  provision  of  the 
statute,  but  also  directly  allege  tnat  the  ofienoe 
was  committed  <<  against  the  form  of  the  statute," 
and  show  the  uses  to  whieh  the  statute  appropri- 
ates the  penalty.    Peabody  v.  Hayt,  10  Mass.  36. 

30.  An  averment,  "  whereby  and  by  foroe  of  the 
laws  and  statutes  of  the  U.  States,  an  action  has 
accrued,'*  does  not  sufficiently  allege  that  the  act 
was  done  against  the  form  of  the  statute:  the 
declaration  must  conclude  "  against  the  form  of 
the  statute,"  or  it  is  bad  on  error.  Cross  v.  United 
States,  1  Gallis.  26.  Sears  v.  27.  States,  ib.  257. 
S.  P.  HaskeU  v.  Moody,  9  Pick.  162.  McMois  v. 
Sfuire,  5  Pick.  168.  ContiUi  Crain  v.  State,  2 
Yerg.  390. 

31.  A  conclusion  "  against  the  law  in  such  case 
made  and  provided,**  is  not  a  conclusion  aninst 
the  form  or  the  statute^and  is  bad  on  error.  Smith 
V.  U.  States,  1  Gallia.  261.  But  it  is  not  necessary 
to  aver  the  uses  to  which  the  forfeiture  is  to  t>e 
applied.  Sears  v.  V,  States,  1  Gallis.  257.  See 
also  Scroter  v.  Hariagton,  1  Hawks,  192. 

32.  It  is  not  necessary  to  refer  to  the  statute 
giving  the  remedy  as  well  as  to  that  creating  the 
ofience  and  giving  the  penalty.    1  Gallis.  257. 

33.  If  a  declaration  for  a  statute  penalty  con- 
clude against  the  form  of  the  statutes,  when  the 
suit  is  founded  on  a  single  statute,  it  is  good  on 
error.  Alitor,  where  an  offence  depends  on 
several  statutes,  and  the  conclusion  is  against  the 
form  of  a  single  statute.  Kenwick  r.ll.  States, 
1  Gallis.  268. 

34.  In  an  action  lo  recover  a  penalty  given  by 
statute,  it  is  sufficient,  if  it  appear  from  the  decla- 
ration, that  the  action  is  brought  upon,  and  that 
the  o^nce  charged  is  a  breach  of,  that  statute, 
though  the  averment  contra  formam  statuti  be 
omitted.  Barkhamsted  v.  Parsons,  3  Conn.  1. 
See  11  Mass.  280. 5  Greenl.  79. 

35.  In  actions  on  penal  statutes,  it  is  necessary 
in  the  declaration  to  name  the  statute  er  recite  its 
provisions,  or  refer  to  it  in  some  manner,  as  by  the 
general  terms,  **  contrary  to  the  statute  in  such 
case  made,**  «Sx.,  so  as  to  give  the  party  notice  of 
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tiw  kw  with  the  TioIatKm  of  wfaiefa  he  is  charged. 
ScroUr  ▼.  Harringtony  1  Hawks,  193. 

36.  And  the  want  of  such  reference  or  recital  ia 
a  defect  in  substance,  and  not  to  be  oTeriooked, 
although  in  proceedings  before  a  justice  of  the 
pesee.  »&. 

:i7.  In  such  action,  the  declaration  need  not,  and 
«mffht  not,  tb  conclude  ad  ddtmrnum^  as  the  plain- 
X\S'n  right  to  the  penalty  does  not  accrue  until  the 
bringing  of  the  action,  and  he  cannot  hare  sus- 
taint-d  any  damage  by  a  previous  detention  of  it. 
B-irkkamiud  v.  FarsanSy  o  Conn.  1. 

35.  Several  penalties  incurred  by  a  single  aot 
may  be  sued  for  in  one  action  before  a  court 
having  jurisdiction  of  the  aggregate  sum.  ib, 

31^.  An  action  upon  the  14th  section  of  the  stat* 
nte  concerning  distresses,  rents,  and  the  renewal 
aT  leases  for  aiding  and  asaisting  a  tenant  to  re- 
laoyc  goods  from  the  demised  premises,  &c.,  lies 
against  two  or  more,  jointly  \  the  ofience  being  in 
its  nature  one  and  inseparable.  But  only  cme  pen* 
alty  follows,  and  is  imposed  on  all  the  defendants ; 
not  on  each  and  every  of  them.  Wiaren  v.  Dao- 
little,  5  Cow.  678. 

40.  Where  a  statute  declares  that  <<  any  perMn" 
doinf  a  certain  act  ofienda,  and  that  evety  person 
so  oflending  shall  forfeit,  and  pay,  dtc.,  it  depends 
on  the  nature  of  the  offence,  as  being  entire  or 
several,  whether  several  persons,  jointly  and  simul- 
taneously committing  it,  are  to  be  subjected,  the 
whole  to  but  one  penalty,  or  each  to  the  whole 
penalty,  ib. 

41.  When  a  statute  gives  double  the  value  of 
goods,  by  way  of  penalty,  to  be  recovered  in  debt, 
the  jury  may  find  the  value  of  the  goods,  and  the 
court  double  the  value  in  their  judgment ',  and  it 
is  iufficient  that  the  verdict  aay  the  value  of  the 
goods.  This  shall  be  intended  the  single,  not  the 
double  value ',  and  the  verdict  need  not  say  single 
value,  in  terms,  ib. 

42.  In  such  case,  if  the  declaration  claim  a  cer- 
tain sum,  in  conclusion  referring  to  the  statute  by 
its  title  and  date,  or  generally,  "  contrary  to  the 
form  of  the  statute,  £c.,"  and  the  jury  find  the 
value,  this  is  sufficiently  specific  to  warrant  the 
court  in  doubling  the  value.-  ib. 

43.  It  b  not  necessary,  in  actions  of  debt,  for 
penalties  of  uncertanx  amounts,  depending,  for  in- 
stance, on  the  value  of  eoods,  that  the  plaintiff 
ahonld  recover  the  precise  amount  laid  In  his 
declasation.  ib. 

44.  Where  a  statute  gives  a  penalty,  such  stat- 
ute must  be  strictly  pursued ;  the  penalty  cannot 
be  varied  or  altered,  neither  made  lesa  nor  in- 
creased by  the  court.  Broadwell  v.  Conger,  1  Pen. 
210.  SUdman  v.  BoUon.ih.  321.  Adams  v.  Sadly 
2  Pen.  741.  Sendder  v.  Bloomfieldy  ib.  950.  Sayre 
V.  Ssyre,  ib.  1046. 

45.  Under  the  timber  act,  (N.  J.)  the  action 
nmst  be  debt,  and  the  name  of  the  prosecutor  and 
tJie  tiHe  of  the  statute  must  be  indorsed  on  the  pro- 
cess. MiUer  v.  6toy,  2  South.  476.  Cato  v.  GiU, 
Cone,  11.    Crane's  ease,  ib.  53. 

46.  The  state  of  demand  must  show  in  what 
right  the  plaintiff  sues ;  where  the  tree  was  cut ; 
that  the  defendant  had  no  right;  and  the  title  of 
the  statute  authorizing  the  suit.  ib. 

47.  In  an  action  to  recover  a  penalty  incurred 
under  the  statute  for  the  preservation  of  game,  the 
state  of  demand  must  show  that  the  person  seeking 
to  maintain  the  action  is  clearly  within  the  pro- 
visions of  the  statute  ;  and  set  out  clearly  the  of- 
fence and  the  nature  of  it.  If  it  do  not,  the  judg- 
ment will  be  reversed.  Chew  v.  Thompson,  4 
Halst.  249. 

48.  If,  in  a  mU  tarn  action  to  recover  penalties 
under  the  timber  act,  for  cutting  trees,  the  justice 
makes  an  entry  of  the  action  in  hi«  docket,  when 
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the  first  process  was  served,  (and  the  nature  of 
the  action  appears  fVom  the  subsequent  proceed- 
ings,) this  is  a  sufficient  compliance  with  the  pro- 
visions of  the  act  relating  to  common  informers, 
which  requires  the  justice  to  make  a  special  entiy 
of  the  time  of  the  commencement  of^  the  action. 
Dallas  V.  Hendry,  2  Pen.  973. 

49.  Though  a  defendant  in  a  qui  tarn  action  ia 
sued  by  a  warrant,  instead  of  a  summons,  yet,  if  he 
makes  no  objection  before  the  justice,  it  will  be  too 
late  to  take  advantage  of  it  on  certiorari,  ib. 

50.  A  judgment  entered  in  general  terms,  in 
favor  of  the  plaintiff  in  a  qui  Uim  action,  is  not 
erroneous,  if  the  plaintiff  is  entitled  to  the  whole 
of  the  money  recovered,  ib. 

51.  The  verdict,  in  an  action  qui  tarn,  to  recover 
a  number  of  penalties  under  the  '*  act  to  ascertain 
the  toll  of  millers,"  should  specify  the  particular 
offences  for  which  it  was  r0tidered.  Westbrook 
V.  Varuiuken,  2  South.  478. 

52.  Where  an  action  is  brought  for  more  than 
one  penalty,  each  particular  onence  must  be  set 
out  wiUi  certainty.    Hill  v.  Herbert,  2  Pen.  924. 

53.  And  in  such  cases,  the  jury,  in  their  ver- 
dict, ou^ht  to  designate  the  particular  ofiences  on 
which  Uiey  fiud  for  the  plaintiff.  Bloodgood  v. 
Vandeveer,  2  Pen.  928. 

54.  Action  against  overseer  of  roads,  for  neglect 
of  duty,  and  an  action  to  recover  penalty  for 
trading  with  slaves,  must  be  qui  tarn.  Harris 
V.  Moore,  Coxe,  44.     Gaston's  case,  Coxe,  52. 

55.  Where  a  declaration,  in  debt  qui  tarn  for 
taking  fish  contrary  to  statute,  alleged  several 
offences,  at  divers  days  and  times  between  two 
certain  days,  and  demanded  several  penalties,  it 
was  held  good  afler  verdict  finding  but  one  pen- 
alty.   Burnkam  v.  Webster,  5  Mass.  266. 

56.  If  two  penal  offences  are  described  in  one 
count,  and  one  penalty  only  sought,  the  declara- 
tion is  good  aner  verdict.  SmUk  v.  V.  States, 
1  Qallis.  261. 

57.  Where  several  persons  were  concerned  in 
drawing  a  seine  in  a  river,  contrary  to  the  pro- 
visions of  a  penal  statute,  it  was  neld  to  be  a 
several  offence  in  each,  and  that  each  was  liable 
to  the  statute  penalty.  Curtis  v.  HurUmrt,  2 
Conn.  309.    - 

58.  Where  two  join  in  selling  liquor  without 
license,  they  incur  only  a  single  penalty.  Tracy 
V.  Perry,  5  N.  Hamp.  wM. 

59.  Where  a  statute  provides  that  a  town  may 
regulate  the  fishery  in  a  river  passing  through  it, 
and  appoint  a  committee  to  enforce  the  regula- 
tions and  prosecute  for  violation  of  them;  and 
also  gives  a  penalty  against  the  owners  of  dams 
if  they  do  not  keep  open  sufficient  passage-ways 
for  fish,  one  part  thereof  to  the  use  ofthe  informer, 
and  the  rest  to  the  use  of  the  town ;  the  commit- 
tee canndt  bring  an  action  for  the  penalty  in  their 
own  names  for  the  use  of  the  town.  Vinton 
V.  WeUh,  9  Pick.  87. 

60.  In  action  against  justice  of  the  peace  for  the 
penalty  of  statute  1795,.c.  41,for  seceiving  greater 
&es  for  copies  than  are  allowed,  the  declaration 
must  allege  that  the  money  was  received  from  him 
on  whom  the  extortion  is  practised,  and  evidence 
that  it  was  paid  by  another  person  for  him,  from 
whom  it  is  alleged  to  have  been  received,  if  it 
were  paid  without  his  request  or  knowledge,  does 
not  support  the  declaration.  Lincoln  v.  &uLtD, 
17  Mass.  410. 

61.  In  an  action  on  the  same  statute,  against  an 
ofiicer,  for  receiving  greater  fees  for  levying  an 
execution,  than  are  allowed,  the  declaration  is 
certain  enough  if  it  set  forth  a  sum  levied  and  the 
fees  received  thereon,  and  that  the  fees  so  received 
were  greater  than  are  by  law  allowed  for  poundage 
and  travel,  though  it  does  not  set  forth  how  much 
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was  levied  and  collected  by  force  of  the  execution ; 
it  not  being  necetisary  to  set  forth  the  whole  trans- 
action, as  it  is  in  cases  of  usury.  lAvermore  v. 
Boswell,  4  Mass.  437. 

62.  But  there  must  be  an  averment  that  the 
fees  were  received  for  the  service  of  the  execution 
and  for  poundage;  or  the  declaration  is  bad  on 
special  demurrer.  Moor  v.  Bonoellf  5  Mass.  306. 
Slilson  V.  Tobey,  2  Mass.  521. 

63.  And  the  declaration  is  bad  afler  verdict,  if 
it  is  not  tlierein  alleged  that  the  defendant  wilfully 
and  corruptly  demanded  and  received  greater  fees 
than  are  allowed  by  the  statute.  StUson  v.  Tobey, 
ubi  sup. 

64.  in  an  action  against  a  constable  for  the  pen- 
alty of  a  statute  (Mame)  for  serving  an  execution 
and  taking  fees  before  he  had  given  bond,  the 
declaration  must  set  forth  the  amount  of  the  debt, 
so  that  it  may  appear  that  he  had  authority  to 
serve  the  execution.  Barter  v.  Martin^  5  Greenl. 
76. 

65.  In  a  count  on  statute  1821,  c.  168,  for  taking 
away  logs,  the  want  of  the  owner's  consent  must 
be  alleged,  or  Judgment  will  be  arrested.  LitUe 
T.  Thompson,  2  Greenl.  228. 

66.  In  declaring  on  statute  1821,  c.  168,  for 
taking  logs  from  a  river,  it  is  not  necessary  to 
aver  that  the  defendant  knew  the  plaintiff  to  be 
the  owner.    Frost  v.  Bmose,  2  Greenl.  130. 

67.  The  declaration,  in  a  qui  tarn  action  for  not 
buildinff  or  repairing  a  pound,  must  aver  the  time 
when  we  neglect  commenced.  Fairbanks  v.  An- 
trim, 2  N.  Hamp.  105. 

68.  The  penalty  for.  neglecting  to  6Ie  a  will  in 
the  probate  office,  under  statute  of  Maine,  1821, 
c.  51,  is  incurred,  and  may  be  sued  for  at  the  end 
of  every  month,  within  a  year  next  before  the 
commencement  of  the  action.  Moore  v.  Smith, 
5  Greenl.  490. 

69.  But  unless  the  declaration  allege  that  the 
neglect  was  "  without  just  excuse  made  and  ac- 
cepted  by  the  judge  of  probate,"  it  is  bad  on 
error.    &ime  parties,  6  Greenl.  274. 

70.  And  the  defendant  cannot  show,  in  defence, 
that  the  will  was  revoked,  that  being  a  question 
exclusively  of  probate  jurisdiction,  o  Greenl.  ubi 
sup. 

71.  Several  penalties,  incurred  by  an  executor 
for  not  proving  a  will,  may  not  be  joined  in  one 
action,  in  Connecticut.  Barber  v.  Eno,  2  Root, 
150 

72.  So  several  penalties  for  continuing  a  nui- 
sance cannot  be  joined.  Chapman  v.  Chapman, 
I  Root,  52. 

73.  In  penal  actions,  the  charge  must  be  made 
with  precision,  and  therefore  where  the  declaration 
alleged,  by  way  of  recital,  that  '<  whereas  the  said 
defendant  havmg,"  &c.,  it  was  held  bad.  Har- 
rington V.  M'FarUiud,  C.  &  N.  408. 

74.  Where  the  writ,  in  debt  to  recover  a  penalty, 
was  in  the  name  of  A  B,  "  governor,*'  &c.,  and  the 
declaration  was  in  the  name  of  C  D,  "  who  sues 
as  well  for  A  B,  governor,  &c.,  as  for  himself," 
&c.,  the  variance  was  held  to  be  fatal.  Governor 
V.  Horton,  1  Murph.  212. 

75.  A  qui  tam  prosecution  is  not  a  civil  action 
for  the  purposes  of  notice.  Leanensioorth  v.  Tom- 
Unson,  1  Root,  436. 

76.  A  recovery  before  the  mayor,  in  a  qui  tam 
action  of  debt,  under  a  by-law,  is  no  conviction, 
and  a  return  to  a  certiorari  of  the  proceedings 
need  not  set  out  the  evidence.  Carlisle  v.  Baker, 
1  Teaies,  471. 

77.  Qui  tam  informations  are  in  the  nature  of 
civil  suits.    Ketland  v.  The  Casshts,  2  Dall.  365. 

78.  In  an  action  on  a  penal  statute  giving  double 
value,  if  the  jury  find  a  verdict  for  a  specific  sum, 
it  is  to  be  considered  as  the  doable  value,  unless 


the  contrary  appears.     Cross  v.  U.  States,  1  Gal- 
lis.  26. 

79.  The  record  of  a  voluntary  confession  be- 
fore a  justice  of  the  peace,  and  payment  of  the 
whole  penalty,  may  be  pleaded  in  bar  to  an  action 
qui  tam.  Hamilton  v.  Williams,  I  Tyler,  15. 
See  4  Mass.  477. 

80.  If  several  incur  a  penalty  by  a  joint  act,  a 
recovery  and  satisfaction  against  one  of  them  is  a 
good  bar  to  an  action  against  the  others.  Boutelle 
V.  JVburse,  4  Mass.  431.  S.  P.  Frost  v.  Rotose, 
2  Greenl.  130. 

81.  In  a  qui  tam  action  for  the  penalty  imposed 
for  a  rescue,  by  statute  1788,  c.  65,  the  defendant 
may  avoid  the  penalty  by  showing  that  the  cattle 
were  illegally  distrained.  Melody  v.  Reab,  4  Mass. 
471.     Berry  v.  Ripley,  1  ib.l68. 

82.  In  such  action  a^inst  one  as  auctioneer,  to 
recover  the  penal^  or  statute  1795,  c.  8,  for  sell- 
ing his  own  goods  afler  sunset,  he  may  show  that 
he  was  not  a  regularly  licensed  auctioneer,  and 
thus  avoid  the  forfeiture.  Clark  v.  Cushman, 
5  Mass.  505. 

83.  In  on  action  against  a  clergyman  to  recover 
the  penalty  given  by  the  act  concerning  mar- 
riages, for  marrying  a  minor  without  having  a 
certificate  in  writing  under  the  hand  of  his  pa- 
rents, &c.,  evidence  is  not  admissible  of  parol 
declarations  by  the  father  to  third  persons  that 
**  he  had  no  objection  to  his  son^s  marriage ;  that 
he  was  acquainted  with  it  at  the  time  it  took  place, 
and  satisfied  with  it,"  &c.  Wyckojf  v.  Boggs, 
2  Hoist.  138. 

84.  A  statute  limiting  the  time  of  bringing  pe- 
nal actions  may  be  given  in  evidence  under  the 
general  issue.     Moore  v.  Smith,  5  Greenl.  490. 

85.  To  debt  qui  tam  for  tiie  recovery  of  a  penal- 
ty, nU  debet  is  the  proper  general  issue ;  but  noi 
guilty  is  an  allowable  plea.  Stilson  v.  Tobty, 
2  Mass.  521.     Burtiham  v.  Webster,  5  ib.  270. 

86.  When  nil  debet  is  pleaded,  and  the  issue  is 
found  against  the  defendant,  the  jury  assess  the 
penalty ;  when  not  guilty,  the  court.  U.  SUUes  v. 
Mllen,  4  Day,  474.  Commontoealth  v.  Stevens, 
15  Mass.  195.     Sed  vide  2  Mass.  522. 

87.  A  second  offence,  which  subjects  to  an 
accumulated  penalty,  must  be  of  the  same  nature 
as  the  first,  and  afler  a  legal  conviction.  Scott  v. 
Turner,  1  Root,  163. 

88.  In  a  popular  action,  the  plaintiff  cannot 
discharge  the  people's  moietv,  without  payment. 
Minton  v.  Woodtoorth,  11  Jonns.  474.  And  if,  in 
such  action,  the  defendant,  bein^  taken  in  execu- 
tion, is  discharged  by  the  plaintiff,  without  satis- 
faction, such  discharge  is  no  bar  to  an  action  for 
an  escape,  ib. 

89.  The  parties  to  a  qui  tam  action  may  lawfully 
agree,  the  plaintiff  to  discontinue  the  suit,  and 
the  defendant  to  pay  the  costs;  for  discontinuing 
b  not  compounding  or  compromising  a  popular  ac- 
tion, within  the  ^*  act  to  reoress  disorden  by  com- 
mon informers ;"  nor  is  payment  of  costs  by  the 
defendant  a  composition.  Haskins  v.  JVetocom^, 
2  Johns.  405.  ' 

90.  It  is  in  the  discretion  of  the  court,  under 
the  statute  of  New  York,  to  allow  the  plaintiff  to 
compound  on  such  terms  as  thev  deem  proper. 
Bradway  v.  Leworthy,  9  Johns.  251.  And  as  a 
general  rule,  the  court  will  require,  as  one  of  the 
terms  of  leave  to  compound,  that  the  people's 
moiety  of  the  penalty  be  paid ;  but,  under  special 
circumstances,  leave  to  discontinue  will  begranted, 
on  payment  of  costs  only.  ib. 

91.  The  plaintiff,  in  a  ^t  tam  action,  where 

1>art  of  the  penalty  goes  to  the  county,  cannot  re- 
ease  the  action  wimout  leave  of  the  court  and 
the  countv  attorney.      Buriey   v.  BurUy^  6  N 
Hamp.  200. 
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^9!^  Vfhme  a  sUlute  impoiing  a  j>eoalty  pro- 
vided that  anv  person  mignt  sue  for  it,  and  that 
one  moiety  snould  belong  to  him  and  the  other 
moiety  should  be  paid  into  the  treasury  of  the 
state,  it  was  held  tnat  payment  to  the  informer 
would  discharge  the  defendant,  though  the  plain- 
tiff had  no  riffbt  to  discharge  the  juogment  with- 
out leaTe  of  the  court.  Caswell  v.  MUn,  10  Johns. 
118. 

93.  A  plaintiff,  in  a  qui  tarn  action,  on  a  statute 
givin|r  a  penalty,  half  to  the  prosecutor,  and  the 
other  naif  to  the  use  of  a  town,  received  a  sum 
of  money  of  the  defendant,  and  caused  ^'  neither 
party  *'  to  be  entered  on  the  docket  Held  that 
the  town  could  not  maintain  assumpsit  against  the 
plaintiff,  to  recover  part  of  the  money  received 
by  him.     Raynham  v.  Rinmseville,  9  Pica.  44. 

94.  The  settlement  of  a  gtu  tarn  action  without 
leave  of  court  is  no  bar  to  another  action  for  the 
same  penalty,  ii. 

95.  A  common  informer  may  sue  for  a  penalty, 
ffiven  by  the  act  to  prevent  horse-racing,  incurred 
before  the  revised  statutes  of  New  lork  took 
effect,  though  the  suit  be  not  commenced  until 
after  they  took  effect.  Myers  v.  Van  Mstyne, 
10  Wend.  97. 

96.  In  an  action  on  the  statute  prohibiting  the 
cutting  and  carrying  away  of  trees  from  the  lands 
of  the  state,  under  a  penalty  of  ^25  for  each 
tree  cut,  the  plaintiff  may  allege,  in  a  single  count, 
that  the  defendant  is  indebted  in  a  sum  equal  to 
twenty  penalties,  and  may  recover  any  amount 
of  penalties  that  he  can  prove  the  defendant  has 
incurred,  though  the  same  be  less  than  twenty. 
Pe^  V.  JfFadden,  13  Wend.  396. 

97.  A  sum,  less  than  the  highest  penalty  imposed 
by  statute,  may  be  recoverea,  even  in  an  action 
of  debt     U.  States  v.  Colt,  Peters  C.  C.  145. 

98.  Where  a  penalty  is  not  less  than  ^,  nor  more 
than  ^30,  and  the  plaintiff  recovers  less  than  ^20, 
he  is  entitled  to  full  costs;  the  action  being 
ori^nally  brought  in  the  common  pleas.  Chesley 
T.  Brmen,  2  Fairf.  143. 

99.  In  penal  actions,  it  is  not  necessarv  to  plead 
a  statute  of  limitations ;  it  may  be  relied  on  upon 
trial  of  the  general  issae.  Watson  v.  Anderson. 
Hardin,  458.    Estill  v.  Fox,  7  Monr.  553. 

100.  On  the  question  whether  the  statute  of 
jeofails  extends  to  qyi  tarn  actions,  the  court  of 
Tennessee  were  equally  divided.  Martin  v. 
MJTtgktr  1  Overt,  330. 

101.  An  amendment  of  the  writ,  in  a  penal 
action,  by  adding  the  words  "  who  sues  for  the 
country  as  well  as  himself,"  was  refused  in  North 
Carolina.     Walton  v.  Kirby,  2  Hayw.  174. 

102.  The  court  of  Maryland  refused  leave  to 
amend,  {in  a  md  tarn,  action  for  purchasing  a  pre- 
tended title,)  by  altering  the  Christian  name  of^the 
vendor,  after  the  jury  were  sworn.  Jhdany  v. 
Jioneood,  4  Har.  &  M*Hen.  496. 

103.  In  New  York,  amendments  may  be  allow- 
ed in  actions  on  penal  statutes  as  well  as  in  ordi- 
nary suits.  Low  V.  JJtile,  17  Johns.  346.  Barber 
V.  AfBenry,  6  Wend.  516.     See.  10  Conn.  461. 

104.  But  where,  in  a  qui  tarn  action,  the  writ, 
which  had  been  sued  out  in  due  time,  and  sent  by 
mail  to  the  sheriff  of  the  county,  had  been  lost  or 
miscarried,  and  the  plaintiff,  supposing  it  to  have 
been  served  and  returned,  proceeded  to  file  his 
declaration,  d&c.,  the  court  refused  to  allow  an 
alias  capias  to  issue,  as  grounded  on  a  return  of 
nan  est  inventus  to  the  former  writ,  or  to  allow  a 
capias  to  be  filed  with  a  return  of  non  est  inventus 
thereon  nimc  pro  tunc,  so  as  to  save  the  limitation. 
17  Johns.  346. 

105.  In  Massachusetts,  in  a  qui  tarn  to  recover  a 
forfeiture  for  usury,  plaintiff  had  leave  to  amend  his 
declaration  on  payment  of  costs;  it  appearing  that 


he  was  barred  by  the  statute  of  limitations  from 
commencing  another  action  for  the  same  cause. 
Davis  V.  Saunders,  7  Mass.  62.  Cortiu,  in  Con- 
necticut   Drake  v.  Watson,  4  Day,  37. 

106.  But  where,  in  such  action,  the  plaintiff  had 
already  amended  his  declaration  in  tne  common 
pleas,  by  leave  of  that  court,  he  was  not  allowed 
to  amend  afain  in  the  supreme  court.  Hamilton 
V.  Boiden,  f  Mass.  50. 

107.  In  Pennsylvania,  amendments  may  be 
made  of  the  declaration  when  the  cause  is  set 
down  for  trial,  even  in  a  qui  tarn  action;  but  the 
defendant  will  be  entitled  to  an  imparlance  and 
costs.    Jones  v.  Boss,  2  Dall.  143. 

108.  After  verdict  for  defendant,  a  new  trial 
will  be  granted,  in  a  penal  action,  only  for  misdi- 
rection of  the  court  in  matter  of  law,  or  for  fraud 
or  practice  of  the  defendant  in  procuring  the  v^- 
dict.  Martin  v.  MJ^ght,  1  Overt.  330.  Clay  v. 
SweU,  4  Bibb,  255.  See  Steel  v.  Roach,  1  Bay,  63. 
Paddock  v.  Salisbury,  2  Cow.  811. 

109.  Q;ui  tarn  and  popular  actions  are  not  en- 
titled to  that  preference  over  other  actions  on  the 
docket,  as  to  the  time  of  trying  them,  which  is 
extended  to  criminal  prosecutions.  Matter  of 
Attorney  General,  Mart.  &  Terg.  265. 

110.  A  qui  tarn  action  is  defeated  by  the  repeal, 
before  judgment,  of  the  statute  on  which  it  is 
founded.  Allen  y.  Farrow,  2  Bailey,  584.  State 
V.  Tombttckbee  Bank,  I  Stew.  347.  S.  P.  Coles  v. 
Madison  County,  1  Breese,  115.  See  also  Rankin 
V.  Beaird,  1  Breese,  123.  Commonwealth  ▼. 
Welch,  2  Dana,  330.  Taylor  v.  Rushing,  2  Stew. 
160. 


ADMIRALTY. 

I.  Criminal  Jurisdiction  of  the  Admiralty. 

II.  CivU  Jurisdiction, 

III.  Revenue  Seizures. 

IV.  Admiralty  Practice,    {n.)  Process,  Pleading, 

and  Evidence,  (b.)  Custody  and  Disposi- 
tion of  Property,  (c.)  Damages,  Costs^ 
Commissions,  Fees,  olc. 

I.    Criminal  Jurisdiction  of  the  Admiralty. 

1.  Congress  has  not  conferred  on  the  courts  of 
the  United  States  jurisdiction  of  murder,  thouffh 
committed  where  tne  tide  ebbs  and  flows,  if  with- 
in the  waters  of  one  of  the  states  of  the  Union. 
United  States  v.  Beoans,  3  Wheat.  336. 

2.  Congress  may,  however,  confer  this  authori- 
ty, under  the  3d  article  of  the  constitution  of  the 
United  States,  which  declares  that  "  the  judicial 
power  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction."  ib. 

3.  Under  the  statute  of  1790,  c.  36,  §  8,  pro- 
viding for  the  punishment  of  murder,  Slc.,  com- 
mitted "  upon  the  high  seas,  or  any  river,  haven, 
basin,  or  bay,  out  of  tlie  jurisdiction  of  any  par- 
ticular state,"  it  is  not  the  offence,  but  the  bay,  &o., 
in  which  it  is  committed,  that  must  be  out  of  the 
jurisdiction  of  a  state,  ib. 

4.  Under  the  same  section  of  that  statute,  a  rob- 
bery on  the  high  seas  is  piracy,  though,  if  it  were 
committed  on  land,  it  would  not  be  punishable 
capitally  by  the  law  of  the  United  Stales ;  and 
the  courts  of  the  United  States  have  jurisdiction 
of  such  offence.  United  States  v.  Palmer,  3 
Wheat.  610. 

5.  Robbery,  by  one  who  is  not  a  citizen  of  the 
United  States,  committed  on  the  high  seas,  on 
board  a  vessel  owned  by  foreigners  exclusively,  is 
not  piracy  under  that  section  of  the  statute,  nor 

Sunishable  under  it  in  the  courts  of  the  United 
'tates.  ih. 


76 


ADMIRALTY. 


6.  Hence  it  followi  tliat  the  10th  and  11th  sec- 
tions of  that  statute,  as  to  accessories,  must  be 
confined  to  those  acts  of  piracr  which  are  punish- 
able under  the  8th  section.  United  States  ▼.  How- 
ard, 3  Wash.  C.  C.  340. 

7.  The  12th  section  of  the  aforesaid  sUtute  be- 
ing confined  to  manslaurhler  on  the  hi^rh  seas, 
the  courts  of  the  United  States  bare  not  jurisdic- 
tion of  that  offence  committed  by  the  master  on 
one  of  the  seamen  on  board  a  merchant  ressel  of 
the  United  9Ute«,  Ijiuff  ia  the  river  Tigris,  in 
China,  thirtj-fiye  miles  aboye  its  mouth,  on  Wom- 
poa,  about  one  hundred  miles  from  shore,  in  four 
and  a  half  fathoms  water,  ^nd  below  low-water 
mark.  United  States  v.  WiUberffer,  5  Wheat.  76. 
S.  C.  3  Wash.  C,  C.  515. 

8.  Under  the  8th  section  of  that  stotute,  if  the 
offence  be  committed  on  board  a  foreign  ressel  by 
a  citizen  of  the  United  States,  or  on  board  a  Yessel 
of  the  United  States  by  a  foreigner  -*- or  by  a  citizen 
or  foreigner  on  board  a  piratical  yessel — the  oflfence 
is  equally  cognisable  by  the  United  States*  courts } 
and  it  makes  no  difierence  whether  the  ofl&nce 
were  committed  on  board  a  vessel,  or  in  the  sea. 
United  SUUes  v,  HoltneSf  5  Wheat.  413. 

9.  A  gun  was  fired  flrom  an  American  ship 
lying  in  ue  harbor  of  Rai^tea.  one  of  the  Society 
Isles,  by  which  a  person  on  board  a  schooner  in 
the  same  harbor,  owned  by  the  natives,  was  killed. 
Held  that  this  act  was  not  within  the  jurisdiction 
of  the  United  States'  courts  ^  having  been,  in 
legal  contemplation,  done  on  board  the  foreign 
schooner.  United  States  ▼.  Davis,  2  Sumner, 
483. 

10.  A  Teasel  lying  in  the  open  roadstead  of  a 
foreign  country  is  upon  the  '^  hifh  seas,**  within 
the  ^h  section  of  said  statute,  united  SUUes  v. 
Pirates,  5  Wheat.  200.  United  States  y.  Ross,  1 
Gallis.  624.    See  2  Sumner,  482. 

11.  But  an  offence  committed  in  a  bsy  that  is 
entirely  land-locked  and  enclosed  by  reefs,  is  not 
committed  on  the  high  seas,  within  the  purview 
of  the  statute  of  March  26, 1804.  United  States  v. 
RoHnson,  4  Mason,  307.    See  Covntt,  43. 

12.  As  murder  committed  on  the  high  seas 
must,  by  the  sUtute  of  1790.  c.  36,  §  8,  be  tried  in 
the  district  where  the  oSeaier  is  apprehended,  or 
into  which  he  is  first  brought,  the  circuit  courts 
of  the  United  States  have  jurisdiction  of  such 
case.  United  States  ▼.  MagiU,  1  Wash.  C.  C. 
463. 

13.  To  constitute  murde^  cognizable  by  the  cir- 
cuit court,  under  this  statute,  not  only  the  stroke, 
but  the  death  also,  must  happen  on  the  hiirh  seas. 
ib.    S.  C.  4  Dall.  426. 

14.  Jurisdiction  of  thf  offence  of  endeavoring 
to  commit  a  revolt  in  a  ship  on  the  high  seas  at- 
taches, under  the  8th  section  of  this  statute,  and 
therefore  the  o^ender  may  be  tried  in  the  district 
where  he  is  apprehended,  or  where  he  is  first 
brought  United  States  y.  TIkoffipson,  i  Sumner, 
J68. 

15.  A  person  charged  with  having  committed 
murder  on  board  of  a  British  ship  of  war,  on  the 
high  seas,  was  delivered  to  the  British  consul, 
agreeably  to  the  27th  article  of  the  treaty  with 
Great  Britain.     United  States  v.  J^ask,  Bee,  266. 

16.  The  grant  of  admiralty  jurisdirtion  to  the 
courts  of  the  United  States  did  not  take  away  the 
authority  of  the  several  states  to  regulate  the 
fisheries  belonging  to  the  states,  and  to  punbh 
fhose  who  violate  such  regulations.  CorpM  v. 
QorgfU,  4  Wash.  C.  C.  383. 

if.    Civil  Jurisdiction  of  the  Jldmiralty, 

17.  The  seventh  amendment  to  the  constitution 
qf  the  United  States  excludes  the  jurisdiction  of 


admiralty  overeontraets  regulated  by  tiie  coaiimhi 
law.    Bains  v.  The  James  ^  Catherine,  1  Bald. 544. 

18.  Admiralty  jurisdiction  is  founded,  for  the 
most  part,  on  the  subject  matter,  and  not  solely 
on  the  place  of  making  the  contract.  Gardner  t. 
The  Kew  Jersey,  1  Pet.  Adm.  231 .  Dams  y.  Brig, 
Gilpin,  477.     The  Mary,  Paine,  671 . 

19.  If  the  subject  matter  of  a  contract  relates  to 
navigation  of  the  sea,  though  it  be  made  on  land, 
the  Mmiralty  has  jurisdiction.  Zone  v.  The  Pres^ 
ident,  4  Wash.  C.  C.  453. 

20.  The  sdmiralty  has  jurisdiction  over  all 
roads,  havens,  and  rivers,  which  are  not  within 
the  body  of  a  county.  Montgomery  v.  Henry,  1 
DaU.  49. 

21.  As  to  contracts,  the  jurisdiction  depends  on* 
the  subject  matter,  viz.,  whether  maritime  or  not ; 
as  to  torts,  on  locality,  viz.,  whether  committed  on 
the  hiffh  seas,  or  in  ports  within  the  flow  and  re- 
flow  of  the  tide,  or  not.  De  Lovio  v.  -Boit,  2  Gal- 
lis. 465.  Thomas  v.  Lane,  2  Sumner,  I.  Thaekm^ 
reyv.  The  Farmer,  Gilpin,  529. 

.  x2.  If  goods  of  the  description  of  jlo<rain,jeCstt«i, 
and  Ugan,  are  taken  up  at  sea,  sjid  brought  on 
shore,  the  court  of  admiralty  has  jurisdiction.  M- 
itoTf  if  they  are  cast  on  the  land  by  the  sea.  La" 
caxe  V.  Pennsylvania,  Addis.  63. 

23.  The  admiralty  has  no  jurisdiction  of  revenue 
seizures  made  on  land.     The  Sarah,  8  Wheat.  3M. 

Hi.  Nor  of  matters  of  account  between  part  own* 
era  of  vessels^  Steamboat  Orleans  v.  P/kmbus^  11 
Pet.  175. 

25.  Questions  of  prize  or  no  prize  are  exclusive- 
ly of  admiralty  jurisdiction ;  and  where  property 
has  been  captured  as  prize,  no  action  lies  at  com- 
n|on  law,  before  adjudication,  to  recover  it  from 
any  one  in  whose  hands  it  may  be.  Bingkant  v. 
Cabot,  3  Dall.  19.  4  Dall.  Appx.  p.  1.  See  also  JIfo- 
boon  V.  T%e  Gloucester,  2  Pet.  Adm.  406.  Bee,  395. 

26.  One  admiralty  court  has  jurisdiction  of  a 
libel  to  carry  into  efl^t  the  decree  of  another 
admiralty  court ;  and  it  seems  that,  on  such  libel, 
the  grounds  of  the  decree  eannot  be  inquired  into ; 
such  decree,  in  rem,  being  conclusive  on  all  the 
world.  PenhaOow  v.  Doane,  3  Dall.  54.  8.  P. 
Ocean  Insurance  Co,  v.  Francis,  2  Wend.  64. 

27.  The  trial  of  vessels  captured  as  prize,  out 
of  the  jurisdiction  of  any  particular  country,  is  to 
be  had  only  in  the  courts  of  the  capturing  power, 
if  the  vessel  be  brought  within  its  charainions.  So 
of  all  questions  incident  thereto.  United  Statat  v. 
Peters,'^  Dall.  121.     Tidbot  v.  Jan«cn,3  Dall.  133. 

28.  No  other  tribunal  has  jurisdiction  of  the 
captors,  in  such  case,  whether  the  ci^tnred  veaael 
be  neutral  or  belligerent,  ib,  VJnvineibiSy  1 
Wheat.  238. 

29.  The  coming  of  tbe  captured  or  the  captor 
ing  vessel  into  the  dominions  of  a  neutral  country 
does  not  entitle  its  courts  to  jurisdiction.  ib» 

30.  The  admiralty  has  exclusive  coffnixance  of 
ransoms.    Maisonnaire  v.  Keating,  2  Gallis.  385. 

31.  But  a  bill  of  exchange,  given  aa  collateral 
security  for  payment  of  a  ransom  biU>  may  be  sued 
in  the  courts  of  common  law.  ib. 

32.  The  district  court  of  the  district  in  which 
the  seizure  ivas  made,  and  not  that  in  which  the 
offbnoe  was  committed,  has  jurisdiction  of  pro- 
ceedings in  rem,  for  an  alleged  ibrfeitore.  Tike 
Merino,  9  Wheat.  402.  The  Oetama,  1  GnlUa. 
448.  T%e  ^tm,  9  Cranch,  289.  Keene  v.  Umtrd 
States,  5  Cranch,  304.  Ujiited  States  v.  The  Baisay, 
4  Cranch,  443. 

33.  If  the  seizure  be  made  on  the  high  seas,  or 
in  a  foreign  territory,  the  jurisdiction  is  given  to 
the  court  of  the  district  into  which  the  property  in 
carried.  9  Wheat  vbi  sup.  The  Bichmona  ▼. 
United  States,  9  Cranch,  ll2. 

34.  When  a  seizure  is  made  for  a  ibrleitiue«  no 
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•mUmiI^  Mn  interfere  to  Ifan  pomcBtion 
of  tlM  property  aeized,  and  pvevent  the  exercise  of 
•seiusiTe  juriediclioii  by  the  United  States' 
oonrte.  And  if  the  property  be  wrongfaUy  with- 
dntwn,  the  federal  court  may  enforce  a  xedieliTery 
of  it    SUhmm  v.  Mmyb^rry,  2  Wheat.  1. 

35.  Whether  a  seiiure  for  a  forieitnre  under  the 
l»we  of  the  United  States,  be  rinrhtftil  or  not,  is  a 
^neation  to  be  decided  ezclusiTely  by  the  admi- 
imlty  courts,  and  their  decrees  tliereon  are  final, 
a.  GeUum  T.  Hayi,  3  Wheat.  946.  Budkanan  v. 
Awf s,  8  Yeates,  232. 

SS.  If  sneh  seizore  be  wrongful,  the  injured 
party,  after  the  admiralty  pipoeeidings  are  ended, 
maj  sue  lor  damages  at  common  law,  or  proceea 
to  claim  them  by  Hoel  in  the  admiralty.  2  Wheat. 


37.  All  seizures,  mder  the  laws  of  impost,  nav- 
igaiion,  or  trade  of  the  United  States,  ir  made  in 
waters  naYigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burden,  ere  civil  causes  of  adnfiralty 
and  maritime  jurisdiction ;  and-,  under  the  judicia- 
ry net  of  1789,  taaj  be  tried  without  a  jury.  Urn- 
lei<  Steles  ▼.  7%e  JfeCMv,  4  Craneh,  443.  Whdanw. 
Umittd  States,  7  Cranch,  112. 

38.  Under  that  act,  the  admiralty  jurisdiction 
of  the  district  courto,  in  caeea  of  seizure  for  for- 
feitores,  does  not  attaoh  until  after  a  seizure 
made;  and  there  must  be  a  snbelsting  seizure 
whe»  the  libel  is  filed.  If  the  eeizun  be  aban- 
Aned  and  the  pruperty  restoied  before  any  pro- 
ceedings are  had,  the  jurisdiction  is  divested,  and 
oannot  be  reineteted  except  by  a  new  seizure. 
na  Jhm^  9  Cranch,  889. 

30;.  A  libel  for  a  forfeiture  under  the  alave- 
tade  act  of  March,  1794,  is  a  cause  of  admiralty 
aad  maritime  jurisdiction,  l^iited  StaUt  ▼.  The 
Arf^,  8  Cranch,  406. 

40.  So  is  a  libel  fbr  a  forfeitifre  for  exportation 
of  arms,  dtc.,  against  the  statute  of  22d  May, 
17M  ',  and  the  process  is  of  the  nature  of  a  libel  m 
rtai.     DmiUd  Statu  ▼.  La  Vem^eanee,  3  Dall.  897. 

41.  To  bring  a  case  within  the  admiralty  juris- 
diction, it  is  sufficient  if  it  appear  by  reasonable 
implication  that  the  case  is  a  water  transaction, 
though  k  be  not  so  stated  in  express  terms.  t&. 

42.  The  lien  for  duties  on  imported  goods  can- 
not be  enfolroed  by  libel  in  the  admiralty ;  as  the 
reveiMie  jurisdiction  of  the  district  courte,  pro- 
ceeding tn  ritm,'is  ccmfined  to  seizures  for  for- 
feitures under  the  laws  of  impost,  &o.  United 
States  T.  Ckt^  of  Tea,  18  Wheat.  487. 

43.  If,  'after  a  seizure  of  property,  the  seizing 
oflioer  refuse  to  institute  proceedings  to  ascertain 
the  fixfeitaro,  the  court  may  compel  him  to  pro- 
ceed to  adjudication,  or  to  abandon  the  seizure. 
Sloeum  V.  Mayberry,  2  Wheat.  1. 

44.  In  revenue  cases,  the  court  has  jurisdiotion, 
though  the  property  seized  may  never  have  come 
into  theposscoion  of  ite  officers.  The  Botinm,  1 
Gallia.  75.    See  Tils  Jhrn^  9  Cranch,  889. 

45.  As  the  municipal  laws  of  one  nation  do  not 
extend  (except  as  to  ite  own  citizens)  beyond  ite 
own  territory,  a  seizure  for  the  breach  of  them 
eannot  be  made  in  the  territory  of  another  nation. 
21k«  JSpoUim,  9  Wheat.  368. 

46.  The  courts  of  the  United  Stetes,  as  courte 
of  admiralty,  &c.,  have  jurisdiction  in  cases  of 
marittroe  tortf  tn  persoiunii,  as  welt  as  in  rem. 
MoMTO  V.  Mmeida,  10  Wheat.  473.  And  for  pilot- 
age  earned  in  piloting  ships  to  and  from  and  on 
the  sea.  Tke  Anne,  1  Mason,  508.  Hobart  v. 
Drmn,  10  Pet.  108. 

47.  The  ri|[ht  of  the  admiralty  to  proceed  m 
rem  is  cumulative,  in  many  cases,  anci  does  not 
excKide  the  remedy  in  feraomam :  a  pi^rtv,  howev- 
er, can  have  only  one  satisfection.  Brevoor  v. 
J%e  Fair  Ammcam,  1  Pet.  Adm.  87. 


48.  The  admiralty  has  jurisdiction  of  personal 
wrongs  committed  on  a  passenger,  on  the  high 
seas,  by  the  master  of  a  vessel,  whether  those 
wrongs  be  by  direct  force,  or  consequential  inju- 
ries.   Chamberlain  v.  ChandlaTf  8  Mason,  242. 

49.  So  of  all  torto  aad'injuries  committed  on 
the  high  seas,  and  in  porte  o^  harb<M«  within  the 
flow  and  ebb  of  the  tide.  De  Lnio  v.  Boil,  2  Gal- 
lia. 396.  Bee,  51. 

60.  A  father  may  sue  in  the  admiralty  for  the 
tortious  abduction  or  seduction  of  his  minor  son 
on  a  voyage  on  the  high  seas,  in  the  nature  of  an 
action  per  quod^  Ac. ;  also  for  wages  earned  by 
such  son  by  maritime  serv^g^.  Ptwnmer  v.  HVM, 
4  Mason, ^0. 

51.  The  admiralty  has  Jurisdiction  of  petitory 
suite  to  reinstate  ownen  of  vessds  who  have  been 
displaced  from  their  possession.  J%e  TUionf  5 
Mason,  465. 

52.  Ownen  of  a  vessel  may  sue  their  captain 
in  the  admiralty  for  damages  caused  to  them  by  a 
wrongful  capture  made  by  him.  Dean  v.  Angus, 
Bee^SeO.  378. 

53.  A  court  of  admiralty  in  the  United  States 
may  decree  damagea  for  an  unlawful  capture  of 
an  American  vessel  by  a  French  privateer,  and 
may  proceed  by  attachment  tn  rem.  Tke  CandaU- 
ro,  Bee,  60.  64. 

54.  Where  the  ownen  of  a  vessel  dismissed  the 
master  before  she  had  sailed  on  her  voyage,  and 
while  she  lay  in  the  river  Delaware,  the  court  re« 
fused  to  sustain  his  libel  complaining  of  the  inju- 
ry as  done  to  him  in  the  port  of  Philadelphia ;  on 
4he  ground  that  the  subject  matter  was  not  cog- 
nizsble  in  the  admiralty.  Montgomery  v.  Henry, 
1  Dall.  50. 

55.  The  admiralty  has  jurisdiction  in  rem,  as 
well  aa  tn  parsonam,  over  the  subject  of  seamen's 
wages;  and  whenever  the  lien  for  wages  eziste 
and  attaches  upon  the  proceeds  of  ship  and  freight, 
the  court  exercises  ite  jurisdiction  over  them  by 
way  of  monition  to  the  parties  holding  those  pro- 
ceeds.   Skeppard  v.  Tatj^,  5  Pet.  675. 

56.  No  onset  is  allowable  on  a  libel  for  seamen's 
wages,  except  a  payment  on  account  thereof. 
BSno  V.  Ths  Janus  tf  Catherine,  1  Bald.  545. 

67.  The  admiralty  has  jurisdiotion  over  con- 
traoU  for  the  hire  of  seamen,  where  the  service  is 
substantially  performed  on  the  sea,  or  on  watera 
within  the  flow  and  reflow  of  the  tide.  The  Jef- 
/ersow,  10  Wheat.  428.  PeyrouzY.HotMrd,7?eU 
324.  Thaekarayr.  Tke  Farmer,  Gilpin,  529.  VAri- 
na  V.  Mamoartng,  Bee,  199. 

58.  The  admiralty  courte  of  the  United  States 
generally  decline  to  interpose  between  foreignera 
concerning  seamen's  wages,  and  refer  them  to  the 
tribunala  of  their  own  country.  Thompson  v.  The 
Jieamy,  Bee,  217.  See  also  WiUendson  v.  The 
Foraoket,  1  Pet.  Adm.  197. 

59.  But  unless  the  service  be  essentially  a*  mar- 
itime service ,  the  jurisdiction  does  not  exist.  Gil- 
pin, &  10  Wheat,  vhi  sup.  The  district  court 
has  not  jurisdiction,  as  a  cause  of  admiralty,  of  a 
suit  for  wages  earned  on  a  voyage,  in  a  steamboat, 
from  a  port  in  Kentucky  up  Ukt  river  Missouri 
and  back.    10  Wheat.  «&i  sup. 

60.  If  a  vessel  be  not  engaged  in  maritime  trade 
and  navigation,  the  admtrdty  has  not  jurisdiction 
over  her,  though  on  her  voyages  she  may  have 
touched,  at  one  terminus  of  them,  in  tide  watera ; 
her  employment  having  been  substantially  on  other 
watera.    ateamJbeat  Orleans  v.  Phabus,  1 1  Pet.  175. 

'  61.  A  seaman  whose  wages  have  been  paid  up 
to  the  end  of  the  voyage,  out  who  remains  on 
board  afterwards  while  Uie  vessel  is  moored  at  the 
wharf,  has  no  claim  for  services  which  a  court  of 
admiralty  will  enforce.    PhUlips  j.  The  Scatter 

I  good,  Oilptn,  3. 
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€3.  Steamboats  and  lightera  en^ged  in  trade  or 
commerce  on  tide  water,  and  the  seamen  employed 
on  board,  are  within  the  admiralty  jurisdiction. 
fitter,  of  ferryboats,  or  those  engaged  in  ordinary 
traffic  along  the  shores.  Tkaekarey  t.  Tlie  Farmer , 
GUpin,  532.    See  also   Smith  v.  Tke  Pekm,  ib. 

ao3. 

63.  The  pilot,  deck-hands,  engineer,  and  fire* 
men,  on  board  of  a  steamboat,  may  sue  in  the  ad- 
miralty for  their  wages.  Wilson  v.  TIU  Ohio, 
Gilpin,  505. 

64.  Musicians  on  board  of  a  Tessel,  who  are 
hired  and  employed  as  such,  cannot  enforce  paj^- 
ment  of  their  wages  by  a  suit  in  rem  in  the  admi- 
ralty. The  services,  for  which  such  s|yit  can  be 
maintained,  must  contribute  to  the  preservation 
of  the  vessel,  or  of  those  employed  in  navigating 
her.     Trainer  v.  The  Superior,  Gilpin,  516. 

^GS.  A  contract  between  a  passenger  and  a  mas- 
ter of  a  vessel,  for  the  passage,  is  not  cognizable 
in  the  admiralty.  Bracket  v.  The  Herades,  Gil- 
pin, 191. 

66.  .  Where  services  are  performed  on  a  ship  in 
port,  the  jurisdictjon  of  the  admiralty  attaches,  if 
the  tide  ebbs  and  flows  within  the  port  Peyroux 
V.  Howard,  7  Pet.  324.  S.  P.  Thuekarey  v.  The 
Farmer,  Gilpin,  526. 

67.  A  master  of  a  vessel  may  sue  in  the  admi- 
ralty, in  personam,  for  his  wages ',  and  so  may  a 
mate,  who  succeeds  to  the  command  on  the  mas- 
ter's death.  The  George,  1  Sumner,  157.  WiOard 
V.  Dorr,  3  Mason,  161.  See  Hammond  v.  Essex 
Fire  and  Marine  Ins.  Co.  A  Mason,  196.  Bnt  a 
master  has  no  lien  on  the  ship  for  his  wages,  dkc. 
11  Pet.  175. 

/  68.  A  suit  for  services  by  a  master  of  a  vessel, 
as  factor,  or  in  any  capacity  except  that  of  master, 
is  not  cognizable  in  the  admiralty.  WHlard  v. 
/>orr,  3  Mason,  161. 

69.  A  contract  of  a  special  nature  is  not  cogrni- 
zable  in  the  admiralty  merely  because  the  consid- 
eration of  the  contract  is  maritime  service ;  the 
whole  contract  must  be,  in  its  essence,  maritime, 
or  for  compensation  for  maritime  services.  Plum- 
mer  v.  H^ebb,  4  Mason,  380. 

70.  A  stipulation,  in  a  contract  by  a  master  of 
a  ship  for  wages,  that,  if  the  voyage  be  changed, 
&c.,  a  certain  sum  shall  be  paid,  cannot  be  en- 
forced in  the  admiralty.  VArina  v.  Manwaring, 
Bee,  199. 

71.  The  admiralty  has  jurisdiction  in  cases  of 
charter-parties  for  foreign  voyages,  and  by  a  pro- 
ceeding in  rem  may  enforce  a  lien  for  freight  un- 
der them.  The  V<dunteer,  1  Sumner,  551 .  Logs 
of  Mahogany ,  2  ib.  589. 

72.  So  of  all  maritime  contracts,  wheresoever 
made  or  executed,  and  in  whatsoever  form.  ib. 
De  Lovio  v.  BoU,  2  Gallis.  398. 

73.  Hence  a  policy  of  insurance  is  of  admiralty 
jurisdiction.    2  Gallis.  ubi  sup. 

74.  The  like  causes  are  within  the  jurisdiction 
of  the  district  courts  of  the  United  States,  by  vir- 
tue of  the  delegation  of  authority  "  in  all  civil 
causes  of  admiralty  and  majitime  jurisdiction." 
ib. 

75.  The  right  of  the  admiralty  to  enforce  the 
lien  of  a  charter-party  is  not  superseded  by  a  re- 
plevin, or  an  attachment  of  the  property  in  ques- 
tion, on  a  suit  in  a  state  court.  Logs  of  Mahogany, 
2  Sumner,  589. 

76.  A  conrtof  admiralty  has  no  jurisdiction  over 
contracts  leading  to  policies  of  insurance,  and, 
therefore,  cannot  reform  a  policy  by  the  antece- 
dent contract ;  this  belong^s  to  a  court  of  equity. 
Andrews  v.  Essez  Ins.  Co.  3  Mason,  6. 

77.  A  bottomry  bond  executed  by  the  master 
does  not  vest  an  absolute  interest  in  the  ship,  but 
gives  a  claim  on  her  which  the  admiralty  may 


enforce.     BUetiu  v.  l%e  Charles  Cafier,  4  Graneh, 
328. 

78.  Admiralty  has  no  jurisdiction  of  a  bond 
made  as  a  hypothecation,  if  it  be  not  on  the  prin- 
ciples which  govern  such  securities.  Hurry  v. 
John  l^  Alice,  1  Wash.  C.  C.  293,  Hurry  r.  Hurry, 
2  ib.  148. 

79.  The  admiralty  courto  of  the  Unit«d  States 
have  jurisdiction  in  rem,  to  enforce  a  bottomry 
bond  made  in  a  foreign  country,  between  foreign- 
ers, when  the  ship  is  within  the  United  States. 
The  Jerusalem,  2  Gallis.  191 . 

80.  The  admiralty  has  jurisdiction  over  a  bot- 
tomry bond,  when  made  by  the  owner,  as  well  ss 
when  made  by  tiie  master.     The  Mary,  Paine,  671. 

See  Bottomry,  &c. 

81.  Courts  of  admiralty,  by  virtue  of  their  gen- 
eral jurisdiction,  may  decree  a  sale  of  a  abip  and 
cargo  in  their  custody.  Jennings  v.  Carson,  4 
Cranch,  2. 

82.  Where,  in  a  case  of  civil  salvage,  the  cw^ 
has  been  sold  by  order  of  court,  after  the  claim  ior 
salvage  has  been  determined,  the  ship  owners,  if 
they  nave  a  claim  against  the  proceeds  for  genenJ 
average  or  freight,  may  apply  to  the  court,  bv  li- 
bel, &c.,  and  have  their  claim  adjudicated,  and  the 
proceeds  held  liable  therefor.    The  Sibyl,  4  Wheat 

83.  Underwriters  cannot  claim  for  salvage  piio^ 
erty  in  the  admiralty,  unless  the  property  ma 
been  abandoned  to  tnem,  and  accepted  by  tbefli. 
The  Henry  Ewbank,  1  Sumner,  400.  The  Boston^ 
ib.  328. 

84.  The  admiralty  has  authority  to  empower 
the  majority  of  the  owners  of  a  ship  to  fit  oot  and 
ejcpedite  her  on  a  voyage,  on  providing  security 
to  tlie  dissenting  minority  that  they  shall  incur  oo 
loss.  WilUngs  r.  Blight,  2  ?ei.Adm,2fiS,  Steam- 
boat Orleans  v.  Phe£us,  11  Pet.  175.  See  Jktms 
V.  The  Seneea,  Gilpin,  24. 

85.  But  the  admiralty  has  no  power  to  direct  a 
sale,  in  such  case,  upon  a  dispute  among  owners 
as  to  the  navigation,  &c.,  of  the  ship  in  maritime 
voyages,  properly  so  called.     1 1  Pet.  ubi  smp. 

86.  The  admiralty  has  cognisance  of  matters  on 
land,  if  they  are  incidents  to  those  at  sea.  Moxon 
V.  The  Fanny,  2  Pet.  Adm.  309. 

87.  The  admiralty  has  jurisdiction  where  tlie 
master  of  a  vessel  borrows  money  to  repair  dam- 
ages done  to  it  on  the  high  seas.  The  Rainhoto, 
Bee,  116. 

88.  Supplies  to  a  foreign  vessel  in  a  neutral 
port  are  recoverable  in  a  court  of  admiral!^,  and 
constitute  a  lien  on  the  vessel.  The  Eagle,  &Be,7d. 

89.  Admiralty  has  authority  to  order  sale  of  a 
wrecked  ship,  on  the  master's  application  ;  but  the 
sale  is  not  conclusive,  though  a  survey  haa  been 
made,  on  the  owner,  nor  on  third  persons.  Tke 
TUton,  5  Mason,  465. 

90.  The  admiralty  has  not  jurisdiction  of  ac- 
counts of  moneys  and  traffic  between  the  master 
and  mate  of  a  ship,  except  as  they  are  connected 
with  a  claim  for  wages.  Atkyns  y.  Burrowes^ 
1  Pet.  Adm.  244. 

91.  Nor  of  a  contract  made  on  land  for  repairs 
of  a  ship,  if  the  owners  are  represented  on  the  spot 
by  a  consignee  who  has  funds.  Pritchard  v.  The 
Horatia,  Bee,  167. 

92.  A  shipwright  cannot  sue  in  the  admiralty 
for  pay  for  building  a  ship  designed  to  navi^te 
the  high  seas.  The  Hannah^  Bee,  419.  Cohtra, 
Stecens  v.  The  Sandwich,  1  Pet.  Adm.  233,  naU. 
Gardner  v.  The  J^ew  Jersey,  ib.  227. 

93.  A  ship-carpenter  has  no  lien  for  repairs, 
after  he  has  permitted  the  ship  to  go  out  of  hia 
possession,  if  the  contract  was  made  on  land*  and 
the  owners  reside  in  the  place.     Shrewsbury  w 
Two  Friends,  Bee,  433. 
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91.  Woikmeny  and  materfal-ineii,  and  persona 
building  a  vessel,  or  fumiahing  with  repairs  or 
neeeaaaries,  in  a  port  or  atate  to  which  she  be- 
longs, have  no  implied  lien  on  the  veaael,  and  can- 
not enforoe  one  by  sait  in  rem  in  the  admiralty , 
unless  socfa  lien  be  given  by  a  state  law.  Davit 
▼.  Brigf  Gilpin,  479.  Peuraux  v.  Hotoardt  7  Pet. 
3^.  Tks  Gemtral  Smiih,  4  Wheat.  438.  PhaUfs 
T.  7Aa  Sautergood,  Gilpin,  1. 

B5.  Material-men,  and  others  who  furnish  sup- 
plies to  a  foreign  ship,  have  a  lien  on  the  ship,  and 
may  enforce  it  by  proceedings  in  rem  in  the  ad- 
miralty. The  Aurora^  1  Wheat.  96.  The  Jenim- 
lem,  2  GnlMs.  349.  Davis  v.  Brig,  Gilpin,  476. 
4  Wheat,  vbi  sup.  The  J^estor^  1  Sumner,  73. 
Tka  Sl  Jago  de  Cuba,  9  Wheat.  409. 

9G.  In  case  of  indiapensable  repairs  on  such 
abip,  this  lien  will  be  preferred  to  a  bottomry  in- 
terest prior  in  time.    2  Gallis.  349. 

97.  So  workmen  and  material- men,  who  have 
a  lien,  are  entitled  to  pay  in  preference  to  the 
United  States.  PkilUpa  v.  The  Sealtergood,  Gil- 
pin,  1. 

d8.  A  wharfinger  has  a  lien  on  a  foreign  ship 
for  wharfage,  that  may  be  enforced  in  tiie  admi- 
ralty.    Ex  jtarte  Lewis,  8  Gallis.  483. 

9^.  This  lien,  however,  will  not  take  priority  of 
a  bottomry  interest,  which  previously  attached,  if 
the  wharfinger  have  made  an  express  personal 
oontr^at  with  the  ship  owner  as  to  wharfage,  ib. 
See  The  Keatovy  I  Sumner,  73. 

too.  Where  the  owner  of  a  ship  has  given  a  ne- 
gotiable note  for  supplies  furnished  in  her  home 
port,  a  antt  m  personam  in  the  admiralty  cannot 
be  maintained  against  him  b^  the  material-man,  if 
the  local  law  gives  no  specific  lien  on  the  ship  — 
csppcially  if  such  note  be  not  given  up  or  offered 
to  be  given  up.  Jtamsa:^  v.  3Uegre,  >12  Wheat. 
i>]l. 

101.  Whether  a  libel  sit  personam  can  be  sus- 
tained in  the  admiralty  by  material-men  is  doubted 
by  Johnaon,  J.  ib.  See  also  Bains  v.  The  James 
^  CatkertAe,  I  Bald.  547. 

102.  An  account  for  provisions  or  other  articles 
furnished  to  the  owner  or  master  of  a  vessel, 
when  not  on  a  voyage  or  in  a  foreign  port,  is  not 
within  the  admiralty  jurisdiction  of  the  district 
court.     I  Bald.  wH  sup.   " 

103.  Where  a  veaael  was  libelled  in  the  diatrict 
court  for  materials  furnished,  and  the  claimants 
stated  in  their  claim  that,  on  the  day  before  the 
libel  was  filed^  they  had  attached  the  vessel  in  a 
state  court,  under  a  statute  of  the  state,  for  mate- 
rials furnished,  and  prayed  the  advice,  &.C.,  of  the 
enuTt  as  to  their  priority,  &c.  Held,  that  the 
marshal  could  not  take  the  vessel  from  the  state 
officer,  and  should  have  so  returned,  to  prevent  a 
conflict  of  jurisdiction.  The  Robert  Fulton,  Paine, 
620. 

104.  It  waa  also  further  held,  that  the  claimants 
had  not,  by  the  statement  of  their  claim,  submit, 
ted  to  the  juriadiction  of  the  United  States'  courL 
ib. 

105.  The  jurisdiction  of  the  district  courts  in 
admiralty  and  maritime  cases  is  not  ousted  by 
the  adoption  of  atate  laws  by  aot  of  congress: 
flttcb  act  only  givea  concurrent  jurisdiction  to  the 
atate  courts,  and  limita  the  recovery  in  the  United 
States  courts  to  the  aum  to  which  the  party  is 
entitled  by  the  state  law  so  adopted.  Hobart  v. 
Drogan,  10  Pet  106. 

iSs.  Though  a  court  of  admiralty  cannot  take  a 
recognizance,  it  can  take  a  stipulation  for  appear- 
ance, or  to  perform  a  decree,  in  the  nature  of  a 
reeogniance.  RespMiea  y.  Lacaze^  2  Dall.  118. 
1  Teates,  55.  See  Lone  ▼.  Totensend,  17  Amer. 
Jurist,  51. 

107.  The  districtcourtaofthe  United  States,  by 


virtue  of  their  general  admiralty  jurisdiction,  may 
deliver  property  on  bail,  either  oy  a  sealed  inatru- 
ment,  or  bv  stipulation  in  the  nature  of  a  recog- 
nisance. The  Migutor,  1  Gallis,  145.  And  a 
summary  judgment  may  be  rendered,  on  ituch 
security,  for  the  appraised  value  and  coats,  ib, 

108.  Whetlier,  under  the  power  to  regulate 
commerce  among  the  aeveral  states,  Congress 
may  extend  the  remedy  by  summary  process  in 
the  admiralty  to  the  case  of  voyagea  on  the  west- 
ern waters  of  the  U.  States.  The  Jefferson,  10 
Wheat.  428. 

109.  How  far  state  le^slaturea  may  authorize 
the  condemnation  of  ships  as  unseaworthy,  byi 
tribunals  constituted  by  state  authority,  in  the 
absence  of  any  general  regulation  made  by  con- 

fresa.    Janney  v.  Columbian  Ins.  Co.  10  Wheat. 
18.    See  Courts,  842,843. 

110.  The  courts  of  the  United  Statea  may  pro- 
ceed, nnder  their  general  admiralty  powers,  in  every 
case  in  which  they  are  not  reaffained  from  the  use 
of  those  powers  by  statute.  United  States  v.  The 
LitUe  Charles,  1  Brock.  383. 

111.  The  state  district  courts,  in  Virginia,  were 
bound  to  execute  the  sentences  of  iSe  court  of 
appeals,  reversing  those  of  the  old  court  of  admi- 
ralty after  the  dissolution  of  that  court  by  the 
organization  of  the  government  of  the  United 
States.    ScoU  v.  Graves,  4  Call,  372. 

111.  Revenue  Seizures. 

112.  At  common  law,  any  one  might  seize  for 
the  king:  of  course,  a  public  or  private  armed 
ship  may  seize  for  a  violation  of  a  atatute.  But  it 
is,  an  such  case,  at  the  peril  of  the  party  making 
the  seizure.  7%e  Rover,  2  Gallis.  241.  Gelston 
V.  Hoyt,  3  Wheat.  246. 

113.  If  an  officer  of  the  revenue  seize  goods 
without  probable  cause,  he  is  responsible  for  all 
losses  and  injuries,  however  canaed ;  if  with  proba- 
ble cause,  he  is  liable  only  for  losses,  &c.,  caused 
by  ordinary  neglect.  Burke  t.  Trevitt,  1  Mason, 
96. 

114.  The  officers  of  the  court  who  have  custody 
of  property  seized,  pending  the  suit,  are  liable  to 
loss  or  injury  from  want  of  due  diligence,  ib. 

115.  Iran  officer  of  the  customs  seize  without 
probable  cause,  he  ia  not  in  the  execution  of  hia 
office,  and  no  indictment  liea  for  resisting  him  in 
the  seiznre.     UniUd  States  v.  Gay,  2  Galfis.  359. 

116.  A  municipal  aeizure  can  neither  be  justified 
nor  excused,  on  the  ground  of  probable  cause,  un- 
less under  the  special  provisions  of  some  statute. 
The  ApolLon,  9  Wheat.  372. 

117.  A  decree  of  acquittal,  on  a  nroceeding  in 
rem,  without  a  certificate  of  probable  cause^  and 
not  appealed  from  with  effect,  ia  conclusive,  in  all 
inquiries  in  other  courts,  that  the  seizure  was 
without  justifiable  cause,  ib. 

118.  Where  a  cause  was  ordered  to  further 
proof,  and  on  further  proof  restitution  was  award- 
ed, a  certificate  of  probable  cause  of  seizure  was 
directed  by  the  court.  The  San  Pedro,  3  Wheat. 
78. 

119.  A  doubt  respecting  the  law  furnishes  a 
proper  ground  for  a  certificate  of  probable  cause 
of  aeizure.  The  Friendship,  1  Gallia.  111.  United 
States  V.  Riddle,  5  Cranch,  311. 

120.  Where  goods  are  libelled  (under  the  67th 
aeotion  of  the  statute  for  the  collection  of  duties) 
for  disagreeing  with  the  entries,  and  the  claimant 
sets  up  mistue  aa  an  excuse,  the  circumstance 
that  probable  cause  of  seizure  is  made  out,  doca 
not  make  it  neceaaary  for  him  to  produce  more 
than  the  ordinary  proof  of  mistake.  United  States 
y.  Mne  Packages  of  Linen,  2  Wash.  C.  C.  129. 

121.  The  report  required  of  the  commander  oi 
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a  Tessel,  bj  the  30th  lection  of  the  same  statute, 
must  be  made  when  the  vessel  arrives  from  ne- 
cessity ,  as  well  as  when  voluntarily  —-  and  whether 
the  port  be  her  intended  port  of  discharge  or  not. 
UnUed  States  v.  IVebber,  1  Gallis.  392. 

122.  To  constitute  a  valid  seizure,  so  as  to  enti- 
tle the  party  to  the  proceeds  of  a  forfeiture,  there 
must  be  open  visible  possession  claimed,  and  au- 
thority exercised  under  the  seizure.  TheJosefa 
Segunda,  10  Wheat.  325. 

123.  A  seizure  not  followed  by  prosecution  ^  or 
by  a  claim  in  the  district  court,  oefore  a  hearing 
on  the  merits,  insisting  on  the  benefit  of  the 
seizure,  becomes  a  nullity,  ib, 

124.  A  seizure,  voluntarily  abandoned,  loses  its 
validity,  and  no  jurisdiction  attaches  to  any  court 
unless  there  be  a  new  seizure,  ib.  The  Abby^ 
I  Masonf  361. 

125.  There  must  be  an  unequivocal  act  of  dere- 
liction to  constitute  an  abandonment  of  a  seizure. 
If,  after  a  ship  is  sAzed,  the  master  ames  to  navi- 
gate her  into  port,  under  the  seizor's  direction,  and 
then  to  give  her  into  his  possession,  this  is  not  an 
abandonment,  though  the  seizor*s  crew  are  with- 
drawn from  the  ship  in  consequence  of  such  agree- 
ment.   1  Mason,  vbi  svp. 

126.  When  property  is  brought  into  a  court  of 
admiralty  for  adjudication  on  a  seizure  for  forfeit- 
ure, or  for  other  cause  there  cognizable,  such 
property  is,  in  legal  contemplation,  m  the  custody 
of  the  court,  and  cannot  be  withdrawn  but  by 
some  one  who  shall  establish  a  title  to  receive  it. 
UnUed  States  v.  Ldt  Jevne  Eugenie,  2  Mason,  409. 

127.  After  a  vessel  has  been  seized  and  libelled, 
and  a  forfeiture  claimed,  the  court  does  not  lose  its 
jurisdiction  to  condemn  the  vessel,  hy  losing  pos- 
session of  it.  United  Stales  v.  The  tittle  Charles^ 
1  Brock.  348. 

128.  Cordage,  ravens  duck,  and  sail-cloth,  found 
on  board  of  a  vessel,  on  her  return  from  a  voyage, 
are  not  stores  within  the  45th  section  of  the  col- 
lection act  of  1790.  They  are  either  part  of  the 
ship's  tackle,  apparel,  or  furniture  —  or  part  of  the 
cargo ;  and  on  an  information  against  such  articles 
as  sea  stores,  the  court  cannot  adjudge  them  to  be 
forfeited  as  part  of  the  tackle,  &c.  United  Stales 
V.  Coils  of  Cordage,  1  Bald.  502.     Gilpin,  299. 

129.  In  cases  of  seizures  made  on  land,  under 
the  revenue  laws,  the  district  court  proceeds  as  a 
court  of  common  law,  according  to  the  course  of 
the  exchequer  on  information  in.  rem,  and  the  trial 
of  facts  is  by  a  jury;  bat  in  cases  of  seizures  on 
waters  navieable  from  the  sea  by  vessels  of  ten  or 
more  tons  Durden,  it  proceeds,  as  an  instance 
court  of  admiralty,  by  libel,  and  the  trial  is  by  the 
court.  The  Sarah,  8  Wheat.  394.  United  States 
V.  Packages,  Gilpin,  235. 

130.  It  is  not  necessary,  in  order  to  entitle  offi- 
cers of  Uie  revenue  cutter  to  a  portion  of  the  pro- 
ceeds of  a  forfeiture,  that  they  should,  at  the  tune 
of  ffiving  information,  make  claim  to  port  of 
the  forfeiture,  or  that  they  should  afterwards  take 
part  in  the  prosecution;  neither  is  it  necessary 
that  their  commissions  be  given  in  evidence :  it  is 
sufficient  for  them  to  show  that  they  acted  on 
board  as  officers.  Sawyer  v.  Steele,  3  Wash.  C.  C. 
465 

131.  No  exertions  of  a  party  to  procure  con- 
demnation of  a  vessel,  under  a  supposition  that  he 
is  entitled  to  part  of  the  penalty  as  informer,  can 
make  him  an  informer,  unless  he  actually  gave 
the  information  which  led  to  the  seizure.  Brews- 
ter V.  Gelston,  Paine,  426. 

132.  The  court  cannot,  in  an  admiralty  seizure, 
award  any  part  of  the  proceeds  of  the  property 
condemned  to  informers,  unless  the  cose  be  within 
some  statute  provision.  But  it  will  allow  compen- 
sation for  expenses  incurred  in  securing  and  pre- 


serving the  property.    Cakoone  ^  SUaak's  tags, 
2  Moson,  85.     Robinson  v.  Hook,  4  ib.  139. 

133.  After  a  final  decree  of  condemnation  not 
appealed  from,  in  a  case  of  seizure  by  a  coUeetor 
for  breach  of  revenue  laws,  the  collectcir's  share 
of  the  forfeiture  is  a  vested  and  absolute  right ; 
and  the  secretary  of  the  treasury  has  no  power  to 
remit  it.     The  HoUen,  1  Mason,  431. 

134.  If  a  foreign  claimant  of  a  ship,  that  is 
seized  for  being  engaged  in  the  slave  trade,  sets  up 
a  title  derived  from  American  owners,  he  must 
show  that  there  is  no  admixture  of  American 
property  in  the  case.  United  States  y.  La  Jeune 
Eugenie,  2  Mason,  409. 

135.  When  the  burden  of  proof  is  thrown  on 
the  claimant,  in  a  revenue  or  mstance  cause,  by  a 
prima  fade  case  on  the  part  of  the  prosecutor,  and 
the  claimant  fails  to  explain  the  difficulties  of  the 
case  by  producing  eviaence  that  must  be  in  his 
possession,  or  under  his  control,  condemnation 
follows  from  defect  of  testimony  on  the  claimant's 
part.     The  Luminary,  8  Wheat.  411. 

136.  Where,  on  a  seizure,  the  evidence  is  so  am- 
biguous or  so  contradictory  that  the  supreme  court 
finds  a  decision  difficult,  it  will  order  tne  caus»  to 
further  proof     The  Samuel^  1  Wheat  9. 

137.  When  a  party  oSen  an  excuse  for  the  vio- 
lation of  a  statute  on  which  a  seizure  has  been 
made  for  forfeiture,  he  must  make  out  the  nt  msh 
jor  under  which  he  would  shelter  himself,  m  w 
to  leave  no  reasonable  doubt  of  his  innocence.  In 
such  case,  circumstances  sometimes  outweigh 
positive  testimony.  The  Struggle  y.  United  Stateg^ 
9Cranch,71. 

138.  In  a  prosecution  against  a  vessel,  for  a 
violation  of  the  laws  of  the  United  States,  it  m 
not  necessary  to  adduce  positive  evidence  of  the 
identity  of  the  vessel.  It  is  sufficient,  if  there  be 
strong  circumstances  justifying  the  presumption. 
The  Jane  v.  United  States,  7  Cranch,  363. 

139.. Where  the  res gestm  cannot  be  explained 
consistently  with  the  party's  innocence,  con- 
demnation follows,  though  tnere  be  not  positive 
evidence  of  the  oflence.  The  Robert  Edwoords^ 
6  Wheat.  187. 

140.  Where  a  special  defence  is  set  up  afaintt 
a  forfeiture,  the  burden  of  proof  is  on  the  claim- 
ant; and  condemnation  whI  go,  unless  that  de- 
fence be  satisfactorily  made  out.  The  Short  SCmZe, 
1  Gallis.  104. 

141.  In  a  revenue  seizure  case,  a  witness,  o0eied 
to  be  examined  viva  voce  in  the  supreme  court,  was 
ordered  to  have  his  deposition  taken,  under  a  com- 
mission out  or  court.     The  Samuel,  3  Wheat.  77. 

142.  Under  the  4th  section  of  the  statute  of 
May  28th,  1830,  a  package  of  goods  is  not  forfeit- 
ed, unless  it  contains  an  article  not  described  in 
the  invoice^  or  unless  the  package  or  invoice  is 
made  up  with  intent  to  evade  or  defraud  the  rev- 
enue. United  States  v.  Package  of  Lace,  Gilpin, 
338.    See  also  Gilpin,  235. 

143.  The  proviso  in  the  67th  section  of  the  statute 
of  March  2a,  1799,  which  declares,  that  **  a  pack- 
age, differing  in  ite  contente  from  the  entry,  shall 
not  be  forfeited,  if  it  be  made  to  appear  that  such 
difference  proceeded  firom  accident,"  &c.,  is  re- 
pealed by  stetute  of  April  20th,  1Q18,  and  the  for- 
feiture can  be  remitted  only  according  to  the  stat- 
ute of  March  3d,  1797.  Hence,  on  an  infor- 
mation for  forfeiture  of  a  package  containing 
articles  not  described  in  the  invoice,  under  the 
statute  of  1830,  neither  accident,  mistake,  nor 
absence  of  fraudulent  intention,  is  a  ground  of  de- 
fence.   Gilpin,  338. 

144.  Eviaence  of  accident  or  mistake  may, 
however,  (for  the  reputetion  of  parties,)  be  given, 
to  rebut  the  inference  of  fraudulent  intention. 
United  States  v.  Package  of  Wool,  Gilpin,  349. 
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145.  When  an  itfticle  Bot  mii^  ui7oioe  is  found 
in  a  package,  the  whole  oackage,  and  not  the 
acticle  alone,  i»  subject  to  iorfeiture.  i&. 

146.  A  faiae  valuation,  in  an  invoice  of  goods 
subject  to  ad  valorem  duty,  ia  a  price,  chared 
in  the  invoice,  less  than  the  fair  and  just  haying 
and  selling  prices  at  the  place  and  time  of  making 
up  the  invoice.  United  States  v.  Packages,  Gil- 
pin, 235.  S.  F.  United  States  v.  Tweboe  Casks, 
Qilpin,  507. 

147.  A  forfeiture  is  not  purged  by  a  purchase 
made  under  a  knowledge  of  the  uicts  that  in- 
duce it,  or  a  knowledge  of  such  facts  as  were 
sufficient  to  put  the  purchaser  on  inquiry.  The 
Plou^kbay,  1  Gallis.  41. 

14o.  A  bona  fide  purchaser  without  notice  is 
protected  against  an  antecedent  forfeiture  to  the 
I7nited  States.     The  Mars,  1  Gallis.  192.  ' 

149.  The  claims  of  seamen  for  wages,  and  of 
material-men  for  supplies,  where  the  parties  had 
no  participation  in,  or  knowledge  of,  the  il- 
legal voyage,  &c.,  are  preferred  to  the  govem- 
ment*s  claim  of  forfeiture.  Tke  St.  3 ago  ae  Cuba, 
9  Wheat.  409. 

150.  Where  an  empty  cask,  which  had  contain- 
ed distilled  spirita^  is  purchased  for,  and  removed 
to,  the  store  of  a  merchant  by  his  clerk,  before  the 
narks  set  on  it  under  the  statnte  of  March  2d, 
1799,  have  been  defaced,  the  merchant  is  not  lia- 
ble t^Jhe  penalties  of  the  statute,  unless  he  had 
aootf  i^ncy  or  knowledge  respecting  the  trans- 
action, or  acquiesced  in  it  alter  it  happened. 
United  States  v.  Halberstadt,  Gilpin,  263. 

151.  That  part  of  the  statnte  or  1799,  which  re- 
qiiires  certain  marks  to  be  set  on  casks  containing 
distilled  spirits,  is  not  repealed  b^  the  statute  of 
Idld,  which  requites  distilled  spirits  to  be  deposit- 
ed in  public  warehouses,  ib. 

iSfii.  The  statnte  of  1799,  as  to  removing,  &c., 
casks  before  the  marks  are  defaced,  refers  to  a  sale 
or  removal  by  the  owner  to  a  purchaser  or  alienee, 
and  not  to  a  removal  by  him  who  receives  it  afler 
a  purchase.     Same  Parties^  Gilpin,  352. 

153.  A  merchant  vessel  from  which  goods  are 
unladen  without  a  permit,  afler  her  arrival  within 
the  limits  of  the  United  States,  but  before  she  has 
reached  her  destined  port,  is  not  liable  to  forfeiture 
under  the  United  SUtes  statute  of  March  2d,  1799. 
United  States  v.  The  Hunter,  Peters  C.  C.  10. 

154.  In  revenue  or  instance  causes,  the  circuit 
court  may,  on  appeal,  allow  new  allegations  to  be 
inaerted  in  an  information,  by  way  of  amendment. 
Tie  Edward,  1  Wheat.  261. 

155.  In  an  information  on  the  non-importation 
acta,  as  qualified  by  the  subsequent  statute,  ex- 
cepting neutral  vessels  from  their  operation,  the 
burden  of  proof  of  the  neutrality  is  upon  the 
claimant.    United  States  v.  Hayward,  2  Gallis.  499. 

156.  A  ship  incurred  a  forfeiture  by  a  violation  of 
I  he  embargo  act,  though  without  the  authority  of 
Ibe  owner.  United  States  v.  Little  Charles,  1  Brock. 
:J4d.  

IV.     Admiralty  Practice,    (a.)  Process,  Pleading, 

and  Evidence.  * 

157.  By  the  United  BtatessUtute  of  1792,  c.  137, 
process  in  suits  of  admiralty  and  maritime  jurisdic- 
tion is  to  be  according  to  the  principles,  rules,  and 
oaaffes  which  belong '  to  courts  of  admiralty. 
Thia  is  construed  to  mean  the  modified  admiralty 
practice  in  thia  country,  engrafted  on  the  British 
practice ;  and  it  is  not  a  sufficient  reason  for  reject- 
ing a  particular  process,  which  has.been  constant- 
ly used  here,  that  it  has  fallen  into  disuse  in 
hneland.  Mattro  v.  Mmtida,  10  Wheat.  473. 

158.  The  courts  of  the  United  States,  as  courta 
of  admiralty,  &c.,  may  issue  the  process  of  attach- 
ment to  compel  appearance,  both  in  cases  of  mari- 
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time  torts  and  contracts,  ih.    Bouysson  ▼.  JHUer^ 
Bee,  186: 

159.  The  process  by  attachment  may  issne 
whenever  the  defendant  conceals  himself  or  ab- 
sconds from  the  country,  and  the  eooda  to  be 
attached  are  within  the  juriadiction  of  the  admi- 
ralty, ift. 

160.  It  may  isaue  against  his  ^ods  and  chattels, 
and  against  hia  effects  and  credits,  in  the  hands  of 
third  persons,  even  where  the  same  goods,  &c., 
are  liable  to  the  foreign  attachment  process  issuing 
from  the  courts  of  common  laws.  10  Wheat., 
473. 

161.  It  applies  to  the  case  of  a  piratical  capture ; 
the  civil  remedy  not  being  merged  in  the  criminal 
offence,  ih, 

162.  it  Is  unnecessary  to  specif,  in  the  libel, 
the  property  to  be  attached ;  and  in  case  of  de- 
fault, the  property  may  be  condemned  to  answer 
the  libellant's  demand,  ib. 

163.  The  court  will  enforce  a  redelivery  of 
property  by  attachment,  if  the  bond,  taken  on  de- 
livery of  it  on  bail,  be  void  for  want  of  conformity 
to  law.     The  Struggle,  1  Gallis.  476. 

164.  The  want  of  a  monition  to  appear  ia  cured 
by  actual  appearance.  PenhaUoto  v.  Doane, 
3  Dall.  87. 

163.  It  is  not  allowable  to  introduce  into  a  libel 
in  rem,  and  (|uasi  for  possession,  other  matters  of 
an  entirely  different  character ;  such  as  an  account 
of  the  ship's  earnings,  or  the  claim  of  a  part 
owner  for  his  advances  and  wagea  aa  master. 
Steamboat  Orleans  v.  Pkcebus,  11  ^t.  175. 

166.  It  is  an  irregularity  if  an  informer  blend, 
in  his  libel,  the  righU  of  the  United  States  with  his 
oVn,  in  the  manner  of  a  qui  tarn  action ;  But  it  will 
hot  affect  the  proceedings.  If  he  caimot  take  any 
interest,  conoemnation  will  pass  to  the  United 
States.     The  Emulous,  1  Gallia.  563. 

167.  A  general  prize  alle^tion  cannot  be  joined 
with  an  information  on  a  seizure  for  the  inmnge- 
ment  of  a  statute.     The  JDimon,  2  Gallis.  306. 

168.  An  indictment  charging,  in  the  same 
count,  a  capital  offence  and  a  misdemeanor,  is  bad. 
United  States  y.  Sharp,  Peters  C.  C.  131. 

169.  An  amendment  of  an  information  in  rem 
will  not  be  disallowed  merely  because  it  may 
affect  the  righta  of  sureties.  The  Harmmty, 
1  Gallis.  125. 

170.  Libels  should  state  the  subject  matter  with 
certainty  and  precision,  and  with  averments  that 
admit  of  distinct  anawers.  7%e  Boston,  1  Sumner, 
328. 

171.  In  a  libel  for  wages,  the  allegations  of  hir- 
ing, voyage,  &c.,  shouQ  be  drawn  with  accuracy 
and  reasonable  certain^,  or  exception  may  te 
taken.  The  facta  shonld  be  stated  in  distinct  ar- 
ticles, according  to  the  usual  course  in  admiralty 
proceedings.     Ume  v.  Townsend,  4  Maaon,  541. 

172.  In  causes  of  damage,  the  libel  should  state 
each  distinct  *act  of  iniury  in  a  distinct  article, 
with  reasonable  certainty  of  time  and  ^  place. 
Treadtodl  v.  Joseph,  1  Sumner,  390. 

173.  Unless  the  particular  facts  intended  to  be 
relied  on  are  stated  in  the  libel,  they' will  not  be 
considered  at  issue.     The  Isabella,  Paine,  2. 

174.  Libels  for  statute  forfeitures  should  agree 
substantially  with  the  terms  of  the  statute,  or  they 
are  bad.     Ttie  Betsey,  1  Mason,  354. 

175.  An  information  for  a  forfeiture  under  the 
statnte  of  neutrality,  of  1794,  need  not  sUte  the 
person  (or  country)  by  name  against  whom  the 
ship  waa' fitted  out  to  cruixe.  Gelston  v,  Hayi^ 
3  Wheat.  246. 

176.  An  information  for  forfeiture  should  state 
the  facta  of  forfeiture,  and  also  that  thereby  the 
ship  became  forfeited  and  was  seised  as  such,  ib, 

ITT.  An    information  for  a  statute    forfeiture 
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should  conclade  "  against  the  form  of  the  statute/* 
or  at  least  refer  to  some  subsisting  statute  author- 
izing the  forfeiture.     T%e  J^ancy^  1  'Gallis.  67. 

176.  Merely  concluding  '*  asainst  the  form  of 
the  statute"  will  not  cure  a  defect  of  averments 
that  are  material  to  show  that  a  forfeiture  has  ac- 
crued, ib. 

179.  When  a  libel  is  filed  claiming  a  forfeiture 
of  a  vessel,  and  the  facts  do  not  authorize  the  for- 
feiture alleged,  but  show  an  offence  a^inst  other 
provisions  of  the  same  law  under  which  the  for- 
feiture is  alleged  to  have  accrued,  the  libel  will  be 
dismissed.  United  States  v.  The  Hunter^  Peters 
C.  C.  10. 

180.  It  is  sufficient  if  an  information  set  forth 
the  offence  so  as  clearly  to  bring  it  wiUiin  the 
statute  on  which  the  information  is  founded,  with- 
out concluding  *'  against  the  form  of  the  statute." 
The  MeHno,  9  Wheat.  391. 

181.  Stating  a  charge  in  the  alternative  is  good, 
if  each  alternative  constitutes  an  offence  for  which 
the  thinff  is  forfeited.  The  Emily  fy  The  Caro- 
lifUf  9  Wheal.  381.  7%e  Caroline  ▼.  United 
States,  7  Cranch,  496,  and  note  in  Errata. 

182.  In  an  information  on  the  3d  section  of 
the  embargo  act  of  1809,  c.  72,  the  time  of  receiv- 
ing that  act  at  the  port  where  the  offence  was  al- 
leged to  have  been  committed,  and  also  of  the  no- 
tice to  unload,  were  material  and  traversable ;  it 
was  also  necessary  to  state  specially  the  notice 
given,  and  to  whom.     The  BoUnay  1  Uallis.  75. 

183.  A  libel  against  a  vessel  for  violating  the 
embargo  laws  must  contain  a  substantial  state- 
ment of  the  offence,  and  it  must  be  made  with 
reasonable  precision ;  but  it  is  not  necessary  to  set 
fortli  the  particular  character  of  the  vessel.  U. 
States  V.  Little  Charles,  1  Brock.  348.  The  excep- 
tion  in  the  act,  exempting  foreign  vessels,  m 
certain  cases,  need  not  be  noticed  in  the  libel.  H. 

184.  A  libel  charging  the  seizure  to  have  been 
made  on  water,  when  it  was  made  on  land,  will 
not  support  a  verdict  and  judgment  thereon,  but 
must  be  amended  or  dismissed.  The  Sarah.  8 
Wheat.  394. 

185.  In  a  libel  for  a  seizure,  it  is  not  necessary 
to  state  any  fact  that  constitutes  the  claimant  s 
defence,  or  a  ground  of  exception  to  the  operation 
of  the  law  on  which  the  libel  is  founded.  The 
Aurora  v.  U,  States ,  7  Cranch,  382. 

166.  A  libel  on  a  seizure  in  the  admiralty  is,  in 
its  terms  and  essence,  an  information.  The  word 
"  information "  is  not  exclusively  applicable  to 
common  law  proceedings.  The  Samuel,  1  Wheat.  9. 

187.  An  information  for  a  forfeiture  must  con- 
tain a  substantial  statement  of  the  offence :  it  is 
not  sufficient  to  refer  generally  to  the  provisions 
of  the  statute.  If  the  information  be  defective  in 
this  respect,  evidence  of  the  facts,  tliat  ought  to 
have  been  alleged,  will  not  cure  the  defect.;  for 
the  decree  must  be  according  to  the  allegations,  as 
well  as  the  proof,  ib.  The  Hoppet  v.  T7.  States, 
7  Craiich,  389.     The  Caroline  v.  U.  States,  ib.  496. 

188.  Technical  niceties  of  the  common  law, 
that  are  not  in  themselves  important,  and  that 
stand  only  on  precedents,  are  not  regarded  in  ad- 
miralty informations;  it  is  sufficient  if  the  of- 
fence be  so  set  forth  that,  if  true,  the  case  is 
witliin  the  statute.  7  Cranch,  389.  1  Wheat.  9. 
S.  P.  The  Merino,  9  Wheat.  391.  The  Emily,  ^ 
The  Caroline,  ib.38l.  The  Palmyra,  12  Wheat.  13. 

189.  Where  a  libel  is  so  defective  that  a  decree 
cannot  be  entered  upon  it,  and  the  evidence  dis- 
closes a  case  of  forfeiture  ;  and  where  the  evi- 
dence shows  merits,  but  does  not  conform  to  the 
allegations  ;  the  supreme  court  will  not  amend  the 
libel,  but  will  remand  the  cause  to  the  court  be- 
low, with  directions  to  permit  an  amendment. 
The  Mazy  Ann,  8  Wheat.  380.     The  Divina  Pas- 


tora,  4  Wheat.  52.  7%e  Edward,  I  Wheat  961. 
The  Adeline,  9  Craneh,  284.  The  CaroUne,  7 
Cranch,  496.  7%«  Anne,  7  Cnitoh,  570.  See 
Crawford  v.  The  ffilUam  Penn,  3  Wash.  C.  C 
484. 

190*  It  is  proper,  in  case  of  mere  civil  salvage, 
though  perhaps  not  indispensable,  to  allege  a  ojs- 
tinct  claim  for  salvage.  The  same  may  ne  dope 
in  cases  of  militarv  salva^,  or  the  property  may 
be  libelled  p;eneraUy  as  prize ;  and  the  court  may, 
on  such  libel,  award  restitution  on  payment  of 
salvage.     The  Adeline,  9  Cranch,  284. 

191.  In  a  suit  against  partners,  if  one  entitle 
his  plea  for  all  the  partners,  and  the  proctor  ap- 
pears for  all,  it  is  a  sufficient  appearance  for  all. 
HiUs  V.Ross,  3  Dull  ^1. 

192.  The  answer  to  a  libel  should  meet  each 
material  aUegation  with  an  admission,  a  denial,  or 
defence  to  the  matter  of  it.  The  Boston,  1  Sum- 
ner, 330. 

193.  A  variance  in  pleading,  under  civil  law 
proceedings,  is  immaterial,  if  the  o|lposite  party  is 
not  surprised.  If  either  mistakes  in  setting  out 
his  case,  and  yet  not  so  as  ta  mislead  the  other 
party,  the  court  will,  notwithstanding,  make  a  de* 
cree.  Crawford  v.  The  fVilUam  Pom,  3  Wash. 
C.  C.  484. 

194.  A  demurrer,  in  a  case  under  the  civil  law, 
does  not  prevent  the  party  demurring  from  con- 
troverting the  &cts  confessed,  and  compeiling 
the  other  party  to  prove  them.   t6. 

195.  Allegations  in  a  libel,  neither  admitted  nor 
denied  by  the  claimant,  are  not  to  be  taken  as 
true,  but  must  be  proved.  Clark  v.  Brig,  4  Wash. 
C.  C.  651. 

196.  Where,  to  a  libel  for  damage,  a -defence  is 
put  in,  by  way  of  justification,  it  must  admit  the 
facts;  and  if  the  act  complained  of  be  rehed  on  as 
a  punishment,  it  must  be  so  pleaded.  IVeadwdL 
V.  Joseph,  1  Sumner,  390. 

197.  The  statute  of  limitations,  if  relied  on  by  a 
respondent,  must  be  pleaded  by  him.  Browcn  v. 
Jones,  2  Gallis.  477. 

198.  On  the  instance  side  of  the  admiralty,  the 
claimant's  answer  should  be  verified  by  oath. 
GamnuU  v.  Skinner,  2  Gallis.  45. 

199.  Where  the  principal  is  out  of  the  coantry, 
or  resides  at  a  great  distance  from  the  court,  the 
admission  of  a  claim  and  test  affidavit  by  bis  a^ent, 
is  the  common  course  of  the  admiralty ;  but  where 
the  principal  is  within  reasonable  distance,  his 
claim  should  be  given  personally,  or  at  least  his 
suppletory  oath  as  to  the  facts  should  be  tendered. 
The  Adeline,  9  Cranch,  244. 

200.  The  supreme  court  will  hear  new  evi- 
dence, and  award  commissions,  if  necessary,  to 
take  such  evidence.  The  James  Wells  ▼.  United 
States,  7  Cranch,  22.  J%e  Clarissa  Claiborne  r. 
United  States,  ib.  107. 

201.  Shipping  articles  are  always  admitted  as 
evidence  or  the  terms  of  hire,  even  of  the  master 
or  his  apprentice ;  but  the  evidence  is  not  conclu 
sive.     WiUard  v.  Dorr,  3  Mason,  161. 

202.  In  a  suit  for  wages,the  libellant  may  com 
pel  the  adverse  party  to  anawer  special  interroga 
tories.     GamwJl  v.  Skinner,  2  Gcallis.  45. 

^03.  No  cause  of  forfeiture  of  wages  is  admiaai- 
ble  in  evidence,  unless  the  answer  propoalids 
them,  and  puts  them  in  isaue.  Ome  v.  Townsend^ 
4  Mason,  ^1. 

204.  As  to  all  facts  denied,  the  burden  of  proof 
is  on  the  plaintiff,  except  in  the  case  of  the  ship- 
ping-paper and  log-book,  as  provided  for  in  the 
United  States  sUtuie  of  July  20th,  1790.   H. 

205.  Where  a  justification  is  set  up,  the  burden 
of  proof  is  on  the  respondent.  Treadwell  t.  Jo- 
seph,  1  Sumner,  380. 

20iS.  In  a  suit  to  enforce  a  bottomry  bond  ex- 
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ecBted  in  a  distant  foieign  eoontrr,  thongh  an  at- 
tested copy  thereof  is  not  admissible  in  evidence, 
yet^  being  produced,  the  court  wiU  grant  a  contin- 
uance, that  the  original  may  be  procured.  Tke 
JvHsalemy  2  Gallis.  191. 

907.  The  circait  court  wiU  issue  letters  rogato- 
ry, to  obtain  testimony,  when  the  government  of 
toe  place  where  the  evidence  is  to  be  obtained 
will  not  permit  a  commission  to  be  executed. 
J^elmm  v.  Vmttd  Siatet,  Peters  C.  C.  235. 

20d.  Evidence  to  acquit  or  condemn,  ii^  a  case 
of  breach  of  neutrality,  must  come,  in  the  first 
instance,  from  the  ship  taken,  the  persons  on 
board,  and  the  examination  on  oath  of  ner  officers. 
M9odit  y.  The  Betty  Catheart,  Bee,  292. 

209.  Whenever  the  court  is  moved  for  a  ctisse' 
fur,  the  fiicts  on  which  the  motion  is  grounded 
must  be  proved  by  affidavit.  United  States  v. 
CooUdge,  2  Gallis.  364. 

210.  In  trial  of  a  libel,  no  evidence  is  admissi- 
Ue  unless  it  be  applicable  to  some  allegation  in 
the  libel  or  answer.     Tke  Bo^t^f  1  Sumner,  328. 

211.  Where  a  supplementary  Ubel  is  filed,  after 
closing  the  testimony  on  the  original  libel,  in 
vrixe  causes,  tiie  new  testimony  must  be  applica- 
ble merely  to  the  new  allegation ;  but  this  rule  is 
not  enforced  in  other  causes,    ib. 

212.  On  an  information  for  forfeiture  of  goods 
subject  to  ad  valorem  duty,  the  appraisement  of  the 
public  appraisers  is  prerequisite  to  the  proceeding, 
and  is  wrima  fajde  evidence.  Unit/ed  States  v. 
FmcUges,  Gilptn,  235. 

213.  Where  a  libel  was  filed,  for  salvage  ser- 
vice, against  goods  saved  from  a  vessel,  and  o^ned 
by  a  larffe  number  of  persons,  in  distinct  rights,  it 
was  held  to  be  irregular  for  the  owners  of  part  of 
tb6  goods  to  interpose  a  general  claim  and  an- 
swer m  behalf  of  all,  without  naming  who,  in  par- 
ticular, the  owners  were,  or  distinguishing  their 
separate  proprietary  interests.  StraUcn  v.  Jarvts, 
8  Pet.  4. 

214.  If  any  owner  do  not  appear  to  claim  any 
particular  parcel  of  property,  the  court  of  admiral- 
ty retains  such  property,  or  its  proceeds,  (after  de- 
ottoting  salvage,)  until  a  claim  is  made,  or  a  year 
and  a  daj  have  elapsed  after  proceedings  insti- 
tuted, ib. 

216.  When  separate  claims  are  interposed, 
though  the  libel  be  joint  against  the  whole  prop- 
erty, each  claim  is  ti«ated  as  a  distinct  proceeding, 
in  nature  of  a  several  suit,  on  which  there  may  m 
an  independent  hearing,  decree,  and  appeal,  it. 

216.  Salvors  are  admitted,  esc  neeessitatef  as  wit^ 
nesaes  to  all  facts  that  are  deemed  exclusively  or 
peculiarly  within  their  knowledge ;  they  are  not 
competent  witnesses  as  to  other  facts.  The  Hen' 
ry  Evsbanhf  1  Sumner,  400. 

217.  The  testimony  of  parties  to  a  suit  should 
be  taken  under  a  special  order  of  the  court,  show- 
ing the  cause,  so  that,  in  the  order,  the  court  may 
restrict  the  inquiries  to  matters  within  the  excep- 
tion to  the  rule  which  renders'parties  incompetent 
witnesses.     The  Boston,  1  Sumner,  328. 

218.  The  rules  of  the  common  law,  as  to  the 
competency  of  witnesses,  are  adopted  in  the  ad- 
miralty in  exercising  its  jurisdiction  as  an  in- 
stance court,  ib. 

219.  A  proceeding  tn  rem  is  not  within  the  stat- 
ute of  1789,  which  authorizes  an  order  to  produce 
books  and  writings  on  the  trial  of  actions  at  law. 
United  States  v.  Packages,  Gilpin,  312. 

220.  Nor  will  the  court  grant  an  order  on  the 
claimant  to  produce  the  invoice,  on  the  trial  of  a 
cause  on  an  information  against  articles  alleged  to 
be  f&lsely  charged  in  that  m voice,  ib.      ' 

^1.  The  making  up  of  a  false  valuation  in  an 
invoice,  at  the  place  of  exportation,  with  intent  to 
defraud  the  revenue,  is  not  an  offence  against  the 


law..  There  must  be  evidence  of  an  attempt  to 
use  such  invoice  for  the  purpose  of  an  entry,  ib. 

222.  Suits  on  stale  demands  will  not  be  sus- 
tained ;  and  twelve  years*  unexplained  delay  ren- 
ders a  demand  stale.  WiUard  v.  Dorr.  3  Mason, 
161. 

223.  Where  the  sentence  of  a  court  of  admiralty, 
condemning  a  vessel,  recited  that,  at  the  date  of^ 
the  decree,  the  port  which  the  vessel  attempted  to 
enter  was  blockaded,  evidence  that,  at  the  time 
of  her  capture,  the  port  was  not  blockaded,  is 
irrelevant  m  an  action  on  a  policy  to  recover  for 
a  total  loss  arising  from  the  condemnation.  Ma- 
ryland, SfC.  Irm.  Co.  v.  Batkurst,  5  Gill  <&  Johns. 
160. 

(  b.)  Custody  and  Disposition  of  Property. 

224.  In  all  proceedings  tn  rem,  the  admiralty 
may  order  the  thin^  to  &  taken  into  the  custody 
of  Uie  law ;  and  it  is  presumed  to  be  in  such  cus- 
tody, unless  the  contrary  is  shown.  Jennings  v. 
Carson,  4  Crancb,  2. 

225.  A  vessel,  when  libelled,  is  placed,  by  the 
practice  of  the  admiralty,  under  the  absolute  con- 
trol of  the  court ;  and,  in  every  proceeding  against 
a  vessel  to  acquire  possession  of^her  on  account  of 
title,  or  to  subject  her  to  payment  of  a  debt,  the 
regular  course  is,  that  the  court  takes  her  into  cus- 
tody, and  holds  her  for  the  party  having  right,  ib. 

SS6.  Aftes  process  se/^ed,  m  proceedings  tn 
rem,  the  thing  is  decreed  in  the  custody  of  the 
court,  though  in  the  actual  possession  of  the  col- 
lector, &c.,  under  the  act  of  1799.  Burke  y. 
Trevitt,  1  Mason,  96. 

227.  Under  the  old  admiralty  system,  property 
taken  into  custody  did  not,  upon  appeal,  follow 
the  cause  into  the  superior  court ;  it  remained  in 
custody  of  the  officers  of  the  court  in  which  it  was 
libellea,  and  that  court  was  bound  to  take  care  of 
it,  notwithstanding  the  appeal.  4  Crancb,  2.  See 
2  Wash.  C.  C.  129. 

228.  Under  the  present  system,  the  property, 
on  an  appeal,  follows  the  cause  into  the  circuit 
court,  and  is  subject  to  the  disposition  of  that 
court ;  but  does  not  follow  the  cause  into  the  su- 
preme court,  on  an  appeal  thereto.  The  Collector, 
6  Wheat.  194.  Datfis  y.  The  Seneca,  Gilpin, 
37. 

229.  After  an  appeal  from  the  district  to  the  cir- 
cuit court,  the  former  cannot  make  any  order  con^ 
cerning  the  property,  ib.^  The  Grotius,  1  Gallis. 
503.  See  Jones  v.  Walker,  2  Hayw.  291. 

230.  It  was  otherwise,  under  the  old  system. 
After  iq>peal  to  the  superior  court,  the  inferior 
court  might  order  a  sale  of  the  property.  Jcn- 
nings  V.  Carson,  4  Cranch,  2. 

x&l.  It  is  grossly  irregular  for  the  marshal  to 
keep  the  property,  or  the  proceeds  of  it,  in  his  own 
hands,  or  to  distribute  it  among  the  parties  enti- 
tled, unless  he  has  a  special  order  from  the  court; 
but  if  there  be  no  mala  fides,  the  assent  and  ratifi- 
cation of  all  the  parties  will  cure  the  irregularity 
The  Collector,  6  Wheat.  194. 

232.  Where  the  proceeds  of  sales  are  brought 
into  court,  in  a  prbceeding  tn  rAn,  fhey  are  not 
liable  to  make  ffood  a  loss  of  the  purchaser,  sus- 
tained by  a  dcKct  found  in  the  article  sold.  77iS 
Monte  Megre,  9  Wheat  648. 

233.  On  a  sale  by  the  marshal,  under  an  order 
of  court,  no  warranty  is  implied;  neither  the  mar- 
shal nor  his  agent  having  any  authority  to  warrant 
the  article  sold.  ib.  . 

234.  Where  factors,  and  the  persons  claiming  a 
derivative  title  under  the  owner,  contest  the  right 
to  the  proceeds,  the  court  will  decide  upon  the 
equities  of  all  concerned,  and  decree  the  amount 
or  the  lien  to  the  factors,  and  the  residue  to  the 
other  claimants.     The  Ship  Packet,  3  Mason,  334 
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235.  An  order  made  al  ehamben.  by  a  district 
judge,  for  the  release  of  a  vessel  libelled  for  a 
breach  of  the  embargo,  was  held  to  be  as  valid  as 
if  made  in  court.  OniUd  SUUes  v.  The  LUOe 
CkarUM,  1  Brock.  381. 

2J6.  When  a  clear  legal  right  to  a  condemnation 
and  sale  is  established  by  a  libellant,  in  a  suit  in 
rem,  the  court  has  no  discretionary  power  to  post- 
pone an  order  of  sale.  Davis  v.  Brig,  Gilpin, 
488. 

23^.  Where  the  marshal  levies  on.  but  does  not 
retain  possession  of,  a  ship  which  had  been  re- 
moved from  a  wharf  without  the  ■  wharfinger's 
knowledge,  and  she  is  afterwards  returned  to  the 
wharf,  the  wharfin^r  is  entitled  to  his  previous 
wharfage,  to  be  paid  from  the  proceeds  of  a  sale 
under  ue  execution,  made  afler  her  return.  John^ 
son  V.  The  M'Dontnu^h,  Gilpin,  101. 

238.  Property  will  not  be  restored  to  the  claim- 
ant unless  ne  shows  a  good  title  to  it,  although  it 
is  not  condemned  as  forfeited ;  but  it  will  be  re- 
tained in  the  registry  until  the  real  owner  proves 
his  tiUe.     The  ELiia,  2  Gallis.  4. 

239.  Money  or  goods  in  the  marshars  hands  by 
order  of  court,  are  subject  to  the  further  order  of 
the  court,  and  claim  may  be  made  to  them  after 
a  decree.  AliUr,  if  the  money  has  been  paid  over. 
CouUer  v.  Cargo  of  the  Esperanza,  Bee,  97. 

240.  Where  one  claims  under  a^  attachment 
made  in  a  suit  at  common  law,  he  must  file  a  cau- 
tion in  court,  to  hold  the  proceeds  that  may  remain 
afler  satisfying  prior  claims.  The  LouiseUa^  2 
Gallis.  307. 

241.  If  the  supreme  court  reverse  a  decree  of 
condemnation,  Am:.,  it  will  order  restitution  gener- 
ally, though  the  property  has  been  sold  by  the 
court  below.  The  Rachel  v.  UnUed  SuUea,  6 
Cranch,  329. 

242.  If  property,  ordered  by  the  decree  to  be 

restored,  has  been  so  sqld,  and  the  money  remains 

in  the  possession  of  the  court,  it  does  not  carry 

interest ;  but  if  it  is  in  the  hands  of  individuals,  it 

nnav  bear  interest  or  not,  as  the  court  shall  (urder. 

Unless  the  court  decree  interest,  none  is  payable. 
Himely  v.  Rose,  5  Cranch,  313. 

243.  Where  the  condition  of  a  bond  is,  that  the 
parties  shall  perform  the  decree  of  **  the  court,"  it 
means  the  court  which  shall  ultimately  decide  the 
cause.  United  SUUes  v.  The  UUle'  Charles,  1 
Brock.  381. 

244.  Judgment  on  a  Bail-bond  or  stipulation  can- 
not, it  seems,  be  rendered  until  afler  20  days  from 
the  decree  of  condemnation,  and  then  m  open 
court.    M'Ldlan  v.  UniUd  States,  1  Gallis.  227. 

245.  The  rights  of  claimants  of  a  cargo  are  not 
prejudiced  by  the  condemnation  of  the  ship  lor  the 
want  of  a  claim ;  nor  can  one  claimant,  by  his  con- 
tumacy, prejudice  another's  claim.  The  Mary, 
9  Cranch,  126. 

(c.)  Damages,  Casts,  Commissions,  Fees,  &c. 

246.  In  Montgomery  v.  Henry,  1  Dall.  50,  it  was 
held  that  a  court  of  admiralty  cannot  give  damages. 
But  the  contrvy  was  said  to  be  law,  in  Talbot  v. 
Three  Brigs,  1  Dall.  96. 

247.  In  case  of  marine  trespass,  the  measure  of 
damages  is  the  prime  cost  or  value  of  the  property 
lost,  at  tike  time  of  loss ;  and  in  case  of  injury  mere- 
ly,  the  diminution  of  value  by  reason  of  the  injuiy, 
with  interest  on  the  valuation.  The  Amiaile 
JTanny,  3  Wheat.  546. 

84o.  The  commissions  of  a  supercargo  are  not  a 
proper  item  of  loss  in  such  case,  if  not  lost  by  any 
act  of  the  captors,  ib. 

249.  Nor  are  the  probable  profits  of  an  unfinished 
voyage,  tft.  La  Jhnistad  de  Rues,  5  Wheat.  885. 
Faine,  111.     The  ApoUvn,  9  Wheat.  376. 

S50.  If|  in  ease  of  a  wrongful  seiture,  a  cargo 


be  deterioratea  3y  a  caose  not  oeeastoned  by  the 
seizors'  fault,  damages  are  not  to  be  allowed  there- 
for.   3  Wheat.  546. 

251.  In  suits  for  wages,  interest  is  allowed  from 
the  time  of  demand,  and  if  no  demand  is  proved, 
from  the  commencement  of  the  suit.  GammA  v. 
Skinnsr,  2  GalUs.  45. 

252.  Where  the  property  is  restored  slier  a 
detention,  demurrage  is  allowed  for  detention  of 
the  ship,  and  interest  on  the  value  of  the  caigo. 
The  ApoUon,  9  Wheat.  377. 

253.  Where  the  ship  and  cargo  have  been  sold, 
the  gross  amount  of  the  sales,  with  interest,  it 
allowed,  on  a  decree  of  restitution ;  and  if  the  safe 
were  under  disadvantageous  circumstances,  an 
addition  of  ten  per  cent,  is  sometimes  made.  «6. 

254.  Courts  of  admiralty  do  not  take  notice  of 
set-ofis,  except  so  far  as  they  grow  out  of  a  mari- 
time contract  submitted  to  its  cognizance,  and 
then  not  as  an  independent  right,  but  principally 
by  way  of  lessening  compensation.  WiUard  v 
Dorr,  3  Mason,  IGxT    The  Mentor,  4  Mason,  84. 

255.  A  prize  agent  who  sells  a  captured  c-argo, 
afler  notice  of  a  libel  pending  for  restitution,  is 
answerable  for  the  proceeds  received  by  him ;  but 
he  is  liable  no  further,  though  he  pays  the  pro- 
ceeds to  the  captors  afler  such  notice.  UiUs  v. 
Ross,  3  Dall.  331. 

256.  jCaptors  proceed  at  their  peril,  and  are  liable 
for  all  loss  and  injury  that  follow  the  seizing  and 
bringing  in  of  a  vessel.  The  right  to  seize,  Ac, 
for  further  examination,  neither  warrants  nor  es» 
cuses  any  spoliation  or  damage  to  the  property. 
Del'Col  V.  Arnold,  3  Dall.  333. 

257.  Where,  in  a  seizure  case,  the  propertv  was 
delivered  on  bail  on  appraisement,  and  the  decree 
of  condemnation  was  affirmed  in  the  supreme 
court,  damages  were  allowed  at  the  rate  of  six 
per  cent,  on  the  appraised  value,  beginning  the 
interest  at  the  date  of  the  decree  of  condemnation 
in  the  district  court.  The  Diana,  3  Wheat  58. 
See  also  J)teUon  v.  United  States,  Peters  C.  C 
235. 

258.  It  is  no  excuse  for  not  restoring  in  value, 
that  afler  an  illegal  seizure  at  sea,  the  vessel  was 
taken  from  the  possession  of  the  seizor  by  a  supe- 
rior force ;  the  owner  is  not  obliged  to  resort  t« 
the  recaptors,  but  may  abandon,  and  hold  the 
original  seizor  for  the  whole  loss.  Maley  v.  Shot- 
fiu:X,  3  Cranch,  458. 

259.  In  such  case,  the  premium  for  insurance, 
if  paid,  is  a  proper  item  of  charge ;  so  of  the  out- 
fits of  the  vessel,  and  the  advance  wages  paid  to 
the  crew.  ib. 

260.  On  a  libel  for  an  illegal  seizure  on  the  seas, 
if  damages  be  awarded  in  Uie  circuit  court,  on  an 
account  there  taken,  which  is  hit  on  its  lace,  and 
to  which  counsel  do  not  there  object,  the  supreme 
court  will  not  receive  objections  to  it  little  w. 
Barreme,  2  Cranch,  179. 

26J .  Exceptions  need  not  be  taken  to  the  report 
of  auditors,  if  the  errors  are  apparent  on  the  face 
of  it.    Himely  v.  Rose,  5  Cranch,  31 3. 

2G2.  Owners  of  privateers  are  answerable  for 
their  agents,  the  officers  and  crew,  to  all  the 
world ;  and  the  measure  of  their  responsibility  is 
the  full  value  of  the  property  injured  or  destroyed. 
Del  Col  V.  Arnold,  3  Dall.  333. 

263.  In  case  of  a  ffross  and  wanton  outrage,  on 
an  illegal  seizure,  Sie  original  .wrong-doers  may 
be  responsible  beyond  the  loss  actually  sustained ; 
but  the  owners  of  the  privateer  committing  the 
outrage  are  not  liable  to  vindictive  damages.  The 
4miahe  Jfaney,  3  Wheat.  546.    Paine,  111. 

264.  Where  a  neutral  ship  was  plundered  of  ber 
papers  by  a  privateer,  in  consequence  of  which  she 
was  seized  and  proceeded  against  as  prize,  by 
another  vessel,  but  made  a  compromise  with  ths 
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wptora^  and  {Mfd  a  r«iijoiii  and  eosU,  the  owners 
of  the  privateer  were  held  not  liable  for  these 
items,  nor  for  any  other  injurious  consequences 
of  the  eompromise.    Paiciey  111. 

9SS.  In  case  o(  a  joint  admiralty  suit  against 
•evenly  the  court  may,  if  equity  require  it,  pass  a 
decree,  ^portioning  the  daimages  among  the  re- 
apondcrnts,  instead  of  passing  a  decree  against 
them  jointly.    Fenhallow  ▼.  l^ane,  3  Dall.  Si. 

266.  The  statute  of  1793,  c.  20,  provides  that 
the  clerk  shall  be  entitled  to  a  per  eentage  on  "  all 
money  deposited  in  coort."  Money  deposited  in 
a  bank,  under  a  decree  of  the  court,  and  subject 
to  its  order,  is  within  the  meaning  of  this  statute. 
Ex  parte  PreseoU,  2  Gallis.  146. 

fiU7.  If  a  factor  claims  as  general  owner,  and 
ttot  Ibr  a  lien  merely,  and  others  claim  a  tiUe 
under  the  owner,  he  will  not  be  allowed  costa. 
Tks  Sk^  Packet^  3  Mason,  334. 

86H.  In  cases  «f  claims  on  proceeds  in  the 
eustody  of  the  court,  where  other  parties  are 
entitled,  no  attomey*s  fee,  or  other  costs  beyond 
actual  charges  of  court,  can  be  allowed.  The 
Jerusalem,  2  Gallis.  350. 

2i\0.  Where  a  vessel,  libelled  on  behalf  of  the 
United  States^  was  aflerwarde  libelled  for  sea- 
men's wages,  sold  on  an  intetlocutory  order,  and 
finally  decreed  to  be  restored,  it  vras  held  that  the 
euftlody  lees  should  not  be  borne  by  the  owners, 
nor  by  the  seamen,  but  by  the  United  States. 
f%e  Umaetta,  2  Gallis.  307. 

270.  Custody  f^es  will,  in  the  first  instance,  be 
paid  out  of  the  proceeds  in  court.  But,  in  cases  of 
condemnation,  they  are  chargeable  on  the  claim- 
ant, as  part  of  the  taxable  costo.  The  Lamgdon 
Cftewf ,  2  Mason,  66. 

271.  Counsel  fees  may  be  allowed,  either  as 
damages  or  costa,  both  on  the  instance  and  prize 
side  of  the  court  The  ApoUon,  9  Wheat.  376.  See 
CODBTS,  XIII. 


ADULTERY.  ^ 

1.  Indietment,     II.  CioUJletwn. 

I.    Ijtdietment, 

1.  In  Indiana,  if  an  unmarried  man  have  crim- 
inal intercourse  with  a  married  woman,  he  may 
be  convicted  of  adultery.  State  v.  Pearee,  2 
Blaekf.  318. 

2.  Under  the  Pennsylvaniai  act  of  1705,  an  in- 
dietment  for  adultery  cannot  be  supported  against 
an  unmarried  man.  Respublica  v.  Roberts,  2  DalL 
124.    lTeates,6. 

3.  Under  an  indictment  for  adultery,  the  de- 
fendant may  be  convicted  of  fornication,  ib. 

4.  In  South  Carolina,  adultery  is  not  indictable ; 
nor  can  an  indictment  be  maintained  for  living  in 
adultery,  by  charging  it  as  an  offence  against  pub- 
lic decency.     Slater,  Brunson,  2  Bailey,  149. 

5.  After  a  divorce  for  the  husband's  adultery,  he 
does  not,  by  marrying  and  cohabiting  with  a  second 
wife,  commit  the  crime  of  adultery.  The  indict- 
ment should  be  on  the  2d  section  of  statute  1784, 
c.  40,  f  Bfass.)  and  the  second  raarriaffe,  with  the 
other  facta  constituting  the  offence,  should  be  set 
forth.     Commonwealth  v.  Putnam,  1  Pick.  136. 

.6.  But  if  the  second  marriage,  in  such  case,  be 
m  another  state,  where  it  is  not  unlawful,  it  will 
not  subject  the  husband  to  indictment  in  Massa- 
chusetto,  though  he  cohabita  there  with  the  second 
wife.    Putnam  v.  Putnam,  8  Pick.  433. 

7.  On  an  indictment  for  adultery,  the  marriage 
of  the  party  charged  may  be  proved  by  the  testi- 
mony or  witnesses  present :  a  copy  of  the  record 
of  such  marriage  is  not  required.  CommonweaUh 
▼.  fCarcraaSf  9  Mem.  492.  See  Biqamt,  3. 


8.  A  copy  of  the  record  is  admissible,  but  is  not 
sufficient  to  prove  the  marriage.  Proof  of  identity 
of  person,  not  of  name  merely,  must  be  produced. 
Wikgwood^s  case,  8  Greenl.  io, 

9.  If  the  marriase  was  in  another  state  or 
country,  the  defen&nt's  confession  that  he  was 
married  is  sufficient  proof  of  t^ie  fact.  Cayford's 
ease,  7  Greenl.  57. 

10.  Where  the  defendant,  twenty  years  befoxe 
the  alleged  adultery,  on  hiring  a  house,  said  lie 
had  a  wife  and  child,  and  moved  into  the*house 
with  a  woman  whom  he  called  "  Miss  Ham,"  with 
whom  he  lived,  as  his  wife,  for  several  years,  and 
then  deserted  her ;  jt  was  held  that  there  was  not 
sufficient  proof  of  the  marriage.  Ham's  ease,  2 
Fairf.301. 

11.  It  is  not  necessary  to  mention  the  township 
in  which  the  defendant  resided  when  tlie  offence 
was  committed,  because  the  court  may  ascertain 
the  place  of  the  defendant's  residence  otherwise 
than  by  the  verdict  of  the  jury.  Duncan  v.  Com- 
monwealth,  4  8.  &  R.  449. 

12.  Where,  after  pardon  of  adultery  pleaded, 
the  court  below  gave  judgment  for  costa,  and 
made  an  order  for  the  maintenance  of  the  bastard 
children,  the  supreme  court  reversed  the  judg- 
ment as  to  the  costa,  but  affirmed  it  as  to  the 
maintenance,   ib. 

13.  Adultery  is  not  a  common  law  offence,  in 
Virginia,  unless  accompanied  with  other  circum- 
stances which,  per  se,  constitute  a  misdemeanor , 
sach  as  conspiracy,  or  the  public  commission  of 
the  act.  So  of  fornication.  Anderson  v.  Cammon- 
wealth,  5  Rand.  627.  Commouweallh  v.  Jsaaksy 
5  Rand.  634. 

14.  The  solicitation  of  another  to  commit  adul- 
tery is  a  high  misdemeanor,  punishable  by  indict- 
ment.    State  V.  Avery,  7  Conn.  267. 

15.  Under  an  information  charging  one  act,  and 
in  a  single  count,  evidence  of  otror  acta,  at  differ- 
ent times  and  places,  is  inadmissible.  State  v. 
Bates,  10  Conn.  372. 

16.  But  where  one  act  of  adultenr  was  proved 
by  a  witness  whose  credibility  the  defendant  at- 
tempted to  impeach,  it  was  held  that  other  in- 
stances of  improper  familiarity  between  the  de- 
fendant and  the  same  woman,  not  tonsr  before  the 
time  of  the  adultery  so  proved,  might  be  given  in 
evidence  to  corroborate  the  witness.  Common- 
wealth  V.  Merriam,  14  Pick.  518. 

17.  Proving  that  a  married  man  and  an  unmar- 
ried woman  were  in  bed  together,  is  net  sufficient 
to  warrant  a  conviction  of'  the  man  under  that 
section  of  the  Vermont  statute  which  piescribes  a 
punishment  for  havingr  such  connection  with  an 
unmarried  woman  as  would  be  adultery  if  she 
were  married.    State  v.  Way,  6  Verm.  311. 


II.  CivU  Jctkm, 

18.  In  crim.  con.  actual  marriue  must  be 
proved ;  general  reputation  is  not  sufficient.  Kib' 
oy  V.  Rudcer,  1  Marsh.  391. 

19.  Declarations  of  the  defendant,  that  he  knew 
A  was  married  to  the  plaintiff,and  that,  with  full 
knowledge  of  that  fact,  he  had  debauched  her,  are 
admissible  ih  evidence,  in  proof  of  the  marriage. 
Forney  v.  HaUaeher,  8  8.  &  R.  159. 

20.  This  action  canned  be  supported  by  the  hus- 
band after  an  agreement  of  separation  made  with 
his  wife ;  provided  such  agreement  were  volunta- 
ry  on  the  part  of  the  husband.  Fry  v.  Derstler, 
2  Testes,  278. 

21.  Proof  of  misconduct  of  the  wife  prior  to  her 
actual  intercourse  with  the  defendant  majr  be  giv- 
en, although  after  the  time  when  fkmiliarities  were 
proved  to  have  taken  place  between  the  wife  and 


86 


ADULTERY  —  ADVANCEMENT. 


the  defendant.     Torre  v.  Summers ,  2  N.  d&M.  267. 
S.  p.  Davenport  V.  RusstU,  5  Day,  149. 

22  Where  the  injury  is  stated  to  hare  been 
committed  within  certain  days,  proofs  of  improper 
freedoms  must  be  first  jriven  within  the*  limited 
period,  before  evidence  of  the  trespass,  at  a  difier- 
ent  time,  can  be  received.  Qardntr  v.  Madeira, 
2Yeate8,466. 

23.  In  an  action  ibr  criminal  conversation  with 
the  plaintiff's  wife,  evidence  that  the  character  of 
the  wife  for  chastity  was  bad  before  she  was  mar- 
ried to  him ;  tliat  the  plaintiff  had  lived  with  her 
after  he  had  notice  or 'her  improper  intercoarse 
with  the  defendant  J  that  he  lyid  cranive4  at  her 
intimacy  with  other  men;  or  that  the  plaintiff  had 
been  improperly  intimate  with  other  women ;  is  no 
answer  to  the  action,  but  goes  only  in  mitintion 
of  the  damages.  SoaiJborM  v.  J)teiUo»,  4  N.  Hamp. 
501. 

24.  But,  if  a  hosband  suflfers-his  wife  to  live 
openly  and  publicly  as  a  prostitute,  and  a  man  is 
therebv  drawn  into  criminal  conversation  with  her, 
no  action  Nes.  ib. 

25.  And,  in  such  a  case,'  the  jury  may  be  pro[)- 
erly  instructed  to  look,  not  only  to.  the  character 
and  conduct  of  the  husband  and  wife,  to  deter- 
mine what  such.a  husband  oufht  to  recover  for 
criminal  conversation  with  such  a  wife,  bat  to  the 
conduct  of  the  defendant,  to  determine  what  he 
oujrht  to  pay.  ib. 

See  BiOAMT. 


APVANCEMENT. 

1.  An  advancement  is  a  giving,  by  anticipation, 
the  whole  or  a  part  of  what  it  is  supposed  a  child 
will  be  entitled  to  on  the  death  of  tne  party  mak- 
ing the  advancement ;  and  it  must  be  proved  (in 
Massachusetts)  to  have  been  intended  as  an  ad- 
vancement, chargeable  on  the  child's  share  of  the 
estate,  bv  the  evidence  prescribed  by  statute,  or  it 
will  be  deemed  an  absolute  gift.  Osgood  v.  Heirs 
of  Breed,  17  Mass.  358. 

2.  Advancements  are  in  the  nature  of  debts 
due  to  the  estate,  and  are  to  be  paid  by  money  al- 
ready in  the  administrator's  hands  belonging  to 
the  heir^  rather  than  to  diminish  the  heir's  inher- 
itance.    Bemis  v.  Steams,  16  Mass.  200. 

3.  They  are  always,  if  made  in  money  or  goods, 
to  be  first  charged  against  the  person&I  estate  to 
which  the  party  advanced  is  entitled  by  the.  rules 
of  descent  and  distribution,   ib. 

4.  A  debt  due  from  an  heir  to  the 'intestate  is 
not  to  be  regarded  as  an  advancement.  Osgood 
V.  Heirs  of  Breed,  17  MOs.  359.  Proctor  v.  Aei0- 
Aflrt,  ib.  93. 

5.  In  an  action  by  hnsband  and  wife  for  her  dis- 
tributive share,  evidence  of  an  advancement  to 
her  by  the  intestate  is  admissible,  and  the  rejec- 
tion thereof  is  ^ror.  Edtoards  v.  Ross,  2  Pen. 
1010. 

6.  Generally,  a  court  of  equity  will  not  aid  a 
volunteer,  in  supplying  legal  delects  in  a  prior 
deed,  against  a  subsequent  volunteer.  But  to  this 
general  rule  there  are  exceptions ;  one  of  which 
IS  the  ca«e  of  advancements  for  younger  children, 
otherwise  unprovided  for,  in  favor  of  whom  the 
court  will  supply  such  legal  defects.  Ward  v. 
Webber,  1  Wash.  274. 

7.  If  a  father  make  payments  in  part  of  a  gam« 
inff  liebt  of  his  son,  ana  never  reclaim  them  in  his 
lifetime,  but  provide  by  his  will  a  fund  for  pay- 
ment of  the  balance,  they  should  not,  after  his 
death,  be  claimed  of  his  son's  estate,  but  consid* 
ered  as  payments  or  advancements  to  the  latter — 
as  payments  to  the  amount  of  any  nrevious  6xist^ 
ing  accounts  of  the  won  against  the  father,  and 


beyond  that  amount,  as  advancemeflte  to  the  sun 
Carter  v.  Cutting,  5  Miinf.  22S. 

8.  It  is  only  m  case  of  intestacy  that  a  child, 
sdvanced  by  a  parent,  is  entitled  to  an  equal  dis 
tribution  with  the  other  children,  on  throwing  his 
shaiv  into  hotchpot.  J^ewmau  v.  WUboume,  1 
Hill  Ch.  10.  JfeweiVs  case,  1  Browne,  311.  See 
Sturdevant  v.  Goodrich,  3  Yerg.  96. 

9.  A  father  settled  lands  upon  several  of  his 
children,  and  by  his  will  bequeathed  lands  and 
chattels  to  them,  with  the  exception  of  one  of  his 
daughters,  to  whom  he  beoueathed  a  share  of  his 
personal  estate  only.  He  died  intestate,  as  to  one 
tract  of  land ;  and,  upon  a  petition  filed  by  the 
daughter,  it  was  held  that  the  children,  to  whom 
the  advancements  had  been  made,  must  brinsr  all 
such  lands  into  hotchpot,  if  they  claimed  to  Miaie 
with  the  daughter  as  to  that  tract.  Jfonoood  v. 
Branch,  2  Car.  Law  Repos.  598. 

10.  In  cases  of  partial   int^tacy,  a  child  ad* 
;iranced  is  not  bound  to  bring  into  hotchpot.    Snel* 
grove  V.  Snelgrave,  4  Desaus.  274.    J^ewmanv. 
WUbourfte,  1  Hill  Ch.  10. 

11.  Where  all  one'«  proper^  is  given  by  will 
to  his  children,  and  he  afterwards  acquires  real 
estate,  and  has  a  posthumous  child,  the  devisees 
must  brin^  the  devised  land  into  hotchpot,  in  or- 
der to  entitle  themselves  to  a  share  of  such  estate. 
Vance  v.  Hiding,  2  Terg.  135. 

12.  Before  the  sUtute  of  1831,  when  disthbu- 
tees,  in  Kentucky,  came  into  hotchpot,  the  per* 
sonal  property  was  made  a  separate  parcel,  to  be 
divided  in  kind.  Personal  property  advanced  warn 
not  blended  with  slaves.  Quinn  v.  Stoeklou,  2  Litt. 
348.  $outh  V.  Hoy,  3  Monr.  93.  See  Stone  v. 
HaUey,  1  Dana,  198. 

13.  A  question  of  advancement  may  be,  but 
must  not  of  necessity  be,  settled  in  the  orphans* 
conrt.    Earnest  v.  Earnest,  5  Rawie,  213. 

14.^  A  note  given  by  a  child  to  the  parent, 
whetlier  regarded  as  an  advancement  or  as  a  debt, 
mM|be  set  off  against  a  claim  made  by  the  child 
foA  distributive  share  of  the  estate,  it. 

15.  Where  a  testator  directed,  in  his  will,  that 
each  child  should  be  charged,  in  the  distribution, 
with  what  he  had  given  them,  or  should  have 
charged  them  on  his  book,  it  was  held  that  the 
charges  on  book  might  be  shown  to  be  false  or  ex* 
cessive.  Hoak  v.  Hoak,  5  Watts,  80.  Or,  that  the 
sum  charged  had  been  paid  by  the  child,  &c,  be- 
fore the  death  of  the  testator.  Mussdman^s  Estate^ 
5  Watts,  9. 

16.  Where  a  child  has  an  advancement  in 
mon^  or  negroes,  the  donee  need  not  brin|r  into 
hotchpot  the  increase  of  the  one,  or  account  fi« 
the  interest  of  the  other ;  for  the  property  mast 
be  accounted  for  at  its  value  when  given.  Beck- 
with  V.  Butler,  1  W^ash.  224.  S.  P.  Osgood  v. 
Heirs  of  Breed,  17  Mass.  358.  Sinkler  v.  Sinkler^ 
2  Desaus.  127.  HaU  v.  Davis,  3  Pick.  450. '  Hud- 
son V.  Hudson,  3  Ranci,  117. 

17.  Against  legatees,  interest  is  sometimes  al- 
lowed.    Fickes  V.  Wiseman,  2  Watts,  314. 

18.  Neither  rents  nor  profits  of  land,  given  as 
an  advancement,  ought  to  be  brought  into  hotch- 
pot ;  but  if  a  father  permits  a  child  to  rent  out  his 
land,  and  receive  the  rents  to  his  use,  such  rents 
shall  be  brought  into  hotchpot  as  an  advance  men! 
of  personalty .  In  Virginia,  since  the  statute  of  1 8019 
though  not  before,  advancements  of  real  estate 
may  be  brought  into  hotchpot  with  advancements 
of  personal  estate,  and  vice  versa.  WiUiaims  ▼. 
Stonestreet,  3  Rand.  559. 

19.  When  distributees  come  into  hotchpot,  the 
personal  estate,  in  Kentucky,  must  make  a  sepa* 
rate  parcel,  to  be  divided  in  kind.  Qamia  ▼. 
Stockton,  2  Litt.  348. 

20.  An  advancement  in  lands  or  peraonaltj. 
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made  by  •  father  to  a  child » is  to  be  estimated  ac- 
cording to  its  yalae  at  the  time  of  the  advance- 
inent,  and  not  at  the  time  of  the  father's  death. 
Oifster  ▼*  Oyster,  1  S.  &  R.  422.  King  v.  Wbrtlw, 
a  Hay  w.  3^.  Toanur  v.  Toomer,  1  Murph.  93. 
WarjuU  T.  Warfidd,  5  Har.  ^iL  J.  459.  Burttm  v. 
iMickinson,  3  Terg.  112. 

21.  Advancements  operate,  on  a  widow's  dis- 
tributive share,  like  a  gift  or  bequest  by  the  has- 
band,  and  she  takes  one  third  of  his  personal 
estate,    deducting    them.       Yearns    v.    SUamSj 

I  Pick.  157.  S.  P.  Porter  v.  ColUns,  7  Conn.  1. 
Latctons  case,  3  Desaus.  19(t 

22.  By  a  statute  of  North  Carolina,  advance- 
.ments  are  to  be  brought  into  a  distribution  for  the 
beiie6t  of  the  widow.    Davis  v.  Duke,  1  Taylor, 
2iaC.  &,N.  361: 

23.  Money  charged  by  a  parent  against  a  child, 
in  the  ordinary  form  of  account-books,  is  not  to 
be  created  as  an  advancement.  JishUy^s  ease, 
4  Pick.  21.  ^ 

24.  No  particular  form  of  words  is  required, 
under  statute  1805,  c.  90,  to  constitute  an  ad- 
vancement ;  but  the  words  must  evince  an  inten- 
tion to  make  one.    Thos,  when  a  child  gave  the 

^^tbep  a  receipt  for  articles  delivered,  promising  to 
return  them,  if  requested,  and  the  rather  wrote 
thereon  that  they  were  not  to  be  exacted,  but  were 
to  answer  as  part  of  the  child's  portion,  it  was  held 
to  b»«n  advancement.    Buikeley  v.  J^oUe,  2  Pick. 

25.  So  of  the  words  "  Articles  that  I  let  my 
4avffhter  N.  have,''  in  a  book  of  memoranda,  made 
by  &e  father,  of  advancements  to  his  other  chil- 
dren, ib. 

26.  Generally,  when  a  father  takes  a  convey- 
ance m  the  name  of  a  child,  unprovided  for,  it  is 
held  to  be  an  advancement.  Sampson  v.  Sampson, 
4  S.  &  R.  333.  JacJcson  v.  Matsdorf,  11  Johns. 
91.     Parish  v.  Rhodes,  Wright,  339. 

27.  But  where  it  expressly  appears  to  have  been 
the  intention  of  the  parent,  that  it  should  not  be 
an  advancement,  a  trust  will  result  to  the  parent. 

II  Johns.  91. 

28.  A  deed  firom  a  parent  to  a  child,  in  consider- 
ation of  love  and  affection,  is  presumed  to  be  an 
advancement ;  and  the  presumption  will  not  be  re- 
butted bv  an  additional  nominal  consideration  of 
five  dollars.  Hatch  v.  Straight,  3  Conn.  31. 
CoicTRA,  Scott  T.  Scott,  I  Mass.  527. 

29.  Parol  evidence  of  declarations  by  a  father, 
made  after  the  delivery  of  a  deed  to  a  child,  ex- 
planntory  of  his  intention  in  executing  it,  are  not 
admissible  to  repel  a  presumption  of  advancement. 
3  Conn.  31.     S.  P.  Buikeley  ▼.  J^obU,  2  Pick.  340. 

30.  A  consideration  expressed  of  five  shillings, 
in  addition  to  that  of  love  and  affection,  was  hela 
to  be  sufficient  to  open  the  inquiry,  what  actual 
valuable  consideration  operated  between  the  par- 
ties to  the  deed.    Scott  v.  Scott,  1  Mass.  527. 

31 .  Where  a  bill  of  sale  from  a  father  to  an  in- 
fant child  purported  to  be  for  a  valuable  consider- 
ation, though  there  was  evidence  from  which  a 
jury  might  have  inferred  that  it  was  intended  as 
an  advancement,  the  court  would  not  control  the 
evidence  arising  from  the  bill,  and  refused  to  con- 
sider the  property  as  an  advancement.  Stewart  v. 
StaU,  2  Har.  db  Gill,  114. 

32.  Since  the  passing  of  sUtute  1805,  c.  90, 
(which  repeals  that  of  1783,  c.  36,  §  7,}  a  deed 
of  land,  made  by  a  parent  to  a  child,  for  love  and 
ai&ction,  is  not  an  adyancement,  unless  it  is  de- 
clared to  be  made  as  such  in  one  of  the  ways 
mentioned  in  the  repealing  statute.  Btdlard  v. 
BuUard,  5  Pick.  527. 

33.  A  deed  made  prior  to  statute  1805,  and 
which,  by  the  statute  thereby  repealed,  was  evi- 
dence of  an  advancement  was  hie  Id  to  be  an  ad- 


vancement, notwithstanding  the  repeal^  and  though 
the  grantor  died  after  such  repeal.  Whitman  v 
Havgood,  10  Mass.  437. 

34.  What  are  advancements  to  a  child,  oflen 
depends  upon  the  circumstances  of  the  giA. 
JifCaw  v.  Biewit,  2  M'Cord  Ch.  103. 

35.  A  donation  of  slaves,  by  a  parent  to  a  child, 
is  a  gift  or  not,  at  the  option  of  the  child  ad- 
vanced. If,  at  the  death  of^  the  parent,  he  elect  to 
bring  it  into  hotchpot,  he  may  do  so,  and  come  in 
for  a  distributive  shaoe ;  but  if  he  be  satisfied  with 
what  he  has  received,  be  may  consider  it  as  a  gift, 
ptotected  by  the  proviso  in  the  act  of  1806,  reiar 
tive  to  gifls  of  slaves.  Dams  v.  Brooks,  3  Murph. 
133. 

36.  Where  a  man  sends  property  with  his 
daughter  upoirher  marriage,  or  to  his  son-in-law 
and  daughter  any  short  time  after  marriage,  it  is 
to  be  presumed  prima  fada,  that  the  property  is 
absolutely  given  to  the  daughter.  Farrel  v.  Per- 
ryj  1  Hayw.  2.  Carter  v.  Rvfland,  ib.  97.  Par- 
leer  V.  PhiUips,  ib.  451. 

37.  A  reference  was  ordered,  to  ascertain  wheth- 
er property  given  to  a  child,  on  marriage,  was 
intended  as  an  advancement  in  marriage,  or  as 
payment  of  a  legacy.  Myers  v.  Myers,  2  M'Cord 
Ch.  268. 

38.  Whefe  a  father  paid  for  land,  and  took  a 
bond  for  title  to  his  son  and  himself  jointly,  it  was 
held  to  be  an  equitable  advancement  to  the  son  of 
a  moiety.     Thompson  v.  Thompson,  1  Tefg.  97., 

39.  And  on  the  father's  procuring  the  deed  to 
be  made  to  himself  alone,  h^  was  held  to  be  a 
trustee  of  the  legal  estate  for  his  son,  for  a  moie- 
ty, ib. 

40.  Under  the  statute  of  South  Carolina,  a  daugh- 
ter, to  whom  a  marria^  portion  had  been  given, 
was  held  not  to  be  obliged  to  bring  it  into  account 
in  order  to  entitle  herself  to  a  duttibutive  share 
of  property  ac<]|nired  by  4he«  testator  after  the 
making  of  the  will;  the  amount  of  property  given 
to  the  other  children  by  the  will  bein^  greater  than 
that  given  as  a  marriage  portion.  Sinkler  v.  Sink- 
ler,  2  Desaus.  127. 

41.  A  testator,  by  deed,  conveyed  land  and  ne- 
groes to  A,  for  a  consideration  paid  by  A.  A, 
shortly  aiier,  reciting  that  this  deed  was  in  tirnst, 
conveyed  the  same  property  to  B.  in  trust  for  the 
testator  for  life ;  then  in  trust  for  the  testator's 
wife  for  life,  if  she  should  survive  him ;  then  in 
trust  to  C,  and  other  children  of  the  testator.  The 
negroes  were  divided  among  the  same  parties 
This  trust  estate  was  not  brought  into  hotchpot. 
It  was  held  that  these  deeds  should  -be  considered 
as  one  instrument,  and  that  they  •proved  an  ad- 
vancement to  C ;  but  that  they  did  not  bar  his 
action  for  a  distributive  share  of  tSie  intestate's 
estate^- as,  by  the  Maryland  statute  of  1798,  an 
advancement  excludes  from  distribution  only 
where  it  is  at  least  e<]ual  to  a  distributive  share ; 
which  is  matter  of  evadence  to  the  jury.  State  v. 
Jameson,  3  Gill  &.  Johns.  442.  « 

42.  A  reasonable  adyancement  to  a  daughter, 
made  on  her  marriage,  the  parent  being  unem- 
barrassed, although  in  debt,  is  not  fraudulent  with- 
in the  statute,  though  he  afterwards  becoof^s 
insolvent.    Hopkirk  v.  Randolph,  2  Brock.  132. 

43.  But  if  tne  parent  be  insolvent  when  he 
makes  the  advancement,  or  he  make  it  in  contem- 
plation of  insolvency,  the  child  will  be  postponed 
to  the  parent's  creditoxB.  GoodeU  v.  Taylor, 
Wright,  82. 

44.  A  father,  in  1803^  opened  an  accoudt  with 
his  son  A,  headed  thus:  ''A,  my  son,  Dr.  Th^ 
following  articles  that  may  be  charged  are  to  go 
towards  his  portion."  The  account  continued  an- 
til  the  3d  of  February,  1820,  when  the  charges 
against  A  amounted  to  1046  dollars.    On  the  4th 
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of  January,  1823,  and  ander  that  date,  the  &ther 
wrote  on  the  credit  side  of  the  book  thus :  '*  To 
the  contrary,  by  a  gift,  I  balance  my  son  A's  ac- 
count." He  also  wrote  at  the  same  time,  and 
under  the  same  date,  under  the  charges  and  on 
the  same  page,  thus:  "The  above  account  I  dis- 
charge, bv  gift."  In  the  same  account-book  he 
made  similar  entries  against  his  •  son  B,  in  which 
he  stood  charged  with  782  dollars,  and  credited  in 
the  same  manner.  The  sums  so  charged  to  A 
and  B  were  held  to  be  advanced  portions.  Clark 
V.  tVameff  6  Conn.  356. 

45.  Where  a  testator  devised  to  his  wife  the  use 
of  one  third  of  his  estate  during  life ;  one  half, 
not  otherwise  disposed  of,  to  trustees  for  his 
daughter  A,  during  life,  deducting  the  amount  of 
an  advanced  pbrtion ;  and  the  reoiainder  of  his 
estate  to  his  daughter  B;  it  was  held  that  the 
wife  was  entitled  to  only  one  third  of  the  estate 
left  at  the  testator's  death ;  that  the  amount  of  A's 
advanced  portion  was  to  be  added  to  the  residue, 
and  then  A  to  receive  half  of  this  sum,  minus  the 
amount  of  her  advanced  portion ;  and  B  to  re- 
ceive the  other  half  Porter  v.  CeilinSj  7  Conn.  1. 

46.  A  testator,  after  devising  one  fifth  part  of 
his  estate  to  each  of  bis  children,  directed  that  all 
he  had  advanced  to  them  respectively,  and  for 
which  he  had  claims  and  demands,  should  be  con- 
feidered  as  a  part  of  his  estate,  and  as  a  part  of  the 
devises.  These  claims  against  the  different  chil- 
dren were  unequal  in  amount,  and  consisted  of 
promissory  notes  on  interest,  and  book  charges.  It 
was  held,  that  the  sum,  for  which  any  note  was 
given,  should  be  considered  as  an  advancement, 
not  bearing  interest,  and  that  the  promisor  should 
not  be  allowed  to  pay  it  as  a  debt  in  order  to  en- 
title himself  to  a  fifth  part  of  the  testator's  real 
estate.     HaU  v.  DaviSy  3  Pick.  450. 

47.  Every  one,  who  is  heir  by  the  general  law 
of  the  country,  is  exempt  from  accounting  for  the 
lands  given  to  him  by  his  ancestor  the  intestate. 
Dauis  V.  Duke,  U  Hayw.  224. 

48.  Where  one,  by  deed,  purporting  to  be  made 
for  a  valuable  consideration,  conveyed  to  his  son 
certain  lands  in  fee,  and  the  son,  by  his  deed  of 
the  same  date,  acknowledging  himself  satisfied  as 
to  his  share  of  the  father  s  estate,  acquitted  and 
discharged  the  estate  from  any  demand  thereon  as 
heir;  the  son  died,  and  afterwards,  the  father 
dying  intestate,  the  heirs  of  tlie  son  brought  an 
action  for  their  distributive  share  of  their  grand- 
father's estate ;  it  was  held  to  be  an  advancement  to 
the  son  in  full,  and  that  the  grandchildren  were 
barred.     Quarles  v.  Quarles,  4  Mass.  680. 

49.  So,  where  a  child,  in  consideration  of  a  sum 
paid  him  by  his  father,  bv  way  of  advancement, 
releases  his  claim  to  his  share  of  the  inheritance, 
though  it  may  appear  that  the  sum  so  paid  was 
much  less  than  his  share  of  his  father's  esUte  at 
his  death  would  have  been  worth, it  shall,  notwith- 
standing, bar  him  of  his  share.  Kenny  v.  Tucker j 
8  Mass.  143.  See  Courts,  301. 
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I.    AfidopU  to  hold  to  BaUf  Ae. 
See  Bail,  I. 

1.  The  statute  of  12  Geo.  1.  c.  39,  which  le 
quires  an  affidavit  to  hold  to  bail,  wa«  not  in  force 
in  Pennsylvania,  nor  practised  ^nder,  before  tbe 
revolution.     Taylor  v.  KiwXf  1  Dall.  159. 

2.  It  was  formerly  held,  where  the  affidavit  was 
made  in  a  foreign  country  by  the  plaintiff,  that 
some  other  evidence  of  the  debt  must  be  pro- 
duced, ib. 

3.  But  now,  an  affidavit  of  debt,  made  before  a 
magistrate  in  a  foreign  country,  is  sufficient  alone. 
wSksr  V.  Bamber,  8  S.  <&  R.  61.  So  in  Mis- 
souri.    Hays   V.  Bouthelier,  1  Mis.  346. 

4.  The  affidavit,  it  seems,  must  be  in  writing. 
Hawkins  v.  Gibson,  1  Leigh,  476. 

5.  If  the  plaintiff  swear  to  facts  sufficient  to 
hold  to  bail,  the  court  will  not  inmiire  how  be 
learned  those  facts.  Samson  v.  Kilse,  1  Browne,  341. 

6.  Affidavit  to  hold  to  bail  must  be  filed  before  the 
defendant  is  arrested.  Parker  ▼.  Ogden,  1  Pen.  46. 

7.  On  a  rule  to  show  cause  of  action,  the  court 
will  not  question  the  deponent,  unless,  on  the  &ce 
of  the  affidavit  itself,  further  satisfaction  is  deemed 
necessary.  Olitfer  v.  Parish,  2  Wash.  C.  C.  462f 
Comly  V.  Knight,  1  Browne,  286.  S.  P.  CAoii- 
pion  V.  Ross,  4  Wash.  C.  C.  325. 

8.  The  only  legal  mode  of  showing  cause  is  bv 
the  plaintiff's  affidavit;  and  if  that  be  drawn  witk 
requisite  precision,  it  is  conclusive.  It  must  be 
positive:  swearing  to  plaintiff's  best  knowledge 
and  belief  is  insufficient  Totoer  v.  Kingston, 
1  Browne,  33. 

9.  Supplemental  affidavits  will  not  be  beard. 
Eldridge  v.  Robinson,  4  S.  dt  R.  548.  Campbell 
V.  Grooe,  2  Johns.  Cas.  105.    1  Blackf.  112. 

10.  In  trespass,  &c.,  the  plaintiff  need  not 
swear  to  any  precise  amount  or  damage  sustained 
by  him;  but  on  his  affidavit  of  the  facts,  the 
court  fix  the  amount  of  bail.  PorUingen  v.  WU- 
liams,  1  Browne,  206.     Tower  v.  Kingston,  ib.  33. 

11.  In  special  actions  for  non-performance  of 
contracts,  and  in  covenant,  the  plaintiff  must  state 
the  amount  of  his  dama^  in  positive  terms,  as 
well  as  set  forth  the  material  circumstances  of  the 
case,  in  his  affidavit,  ib. 

12.  On  motion  to  set  aside  a  judge's  order  to 
hold  to  bail,  a  supplemental  affidavit  of  the  plain- 
tiff, to  cure  the  defect  of  the  original  one,  is  inad- 
missible.   Jforton  V.  Bamum,  20  Johns.  337. 

13.  Where,  on  a  rule  to  show  cause  of  action,  a 
judge  at  chambers  allowed  the  olaintiff  to  make 
supplemental  affidavits,  on  which  the  defendant 
was  held  to  bail ;  on  motion  for  an  ezoneretur  on 
account  of  the  irregularity  of  the  proceeding,  it 
was  held  that  this  was  an  original  application,  and 
that  the  plaintiff  might  file  counter  affidavits, 
such  affidaviU  being  admissible,  in  New  York,  on 
original  applications  to  the  supreme  court.  Hart 
V.  Faulkener,  5  Johns.  362. 

14.  But  counter  affidavits  are  inadmissible  where 
merits  are  sworn  to,  or  where  the  plaintiff  swears 
positively  to  a  debt.  Wdsh  v.  Hill,  2  Johns.  100. 
Jinon.  1  Johns.  313.  Though,  on  an  application 
to  be  discharged  on  filing  common  bail,  they  are 
admissible.  Welsh  v.  Sill,  ubi  sup.  And  they 
may  be  read  to  oppose  a  motion,  though  copies 
have  not  been  served.  Campbell  v.  Grove,  2  Johns. 

Cas.  105. 

15.  A  positive  affidavit  of  debt,  made  on  show- 
ing cause  of  action,  cannot  be  contradicted,  but  it 
may  be  confessed  and  avoided;  e.  g.,  the  defend- 
ant may  show  an  insolvent  discharge.  Jordan  t. 
Jordan,  6  Wend.  524.  ^       ^ 

16.  An  affidavit  to  hold  to  bail  must  show  how 
the  debt  arose.  Vance  v.  Findley,  1  N.  A  M 
378.    Peck  V.  Evour,  ib.  580,  noU. 
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17.  Amd  niwat  state  the  cause  of  action  with  so 
much  certainty  that  it  may  appear  there  is  a  debt 
doe.  Parker  v.  Ogden^  1  Pen.  46.  fVoodfolk  t. 
LedU,  2  N.  <&  M.  585. 

Id.  It  is  not  required  that  the  affidavit  should 
state  the  precise  sum  that  may  be  found  due  by 
the  jury.  ^  N.  &  M.  585. 

19.  The  plaintiff  may  make  affidavit  of  one 
cause  of  action,  for  the  purpose  of  holding  the  de- 
fendant to  bally  and  declare  on  that,  and  also  on 
another,  ib. 

20.  An  affidavit  stating  the  defendant  to  be  in- 
debted to  the  afl^ent  as  attorney  for  the  plaintiff,  is 
sufficient  to  hold  the  defendant  to  bail  in  an  action 
by  the  plaintiff.  Jackson  v.  Watts,  1  M'Cord, 
283. 

21.  An  affidavit  made  before  a  notary  public  in 
another  state,  and  certified  under  his  notarial  seal, 
is  not  sufficient  to  hold  to  bail  in  South  Carolina. 
SprageliA  v.  Bruno,  1  Rep.  Con.  Ct.  280. 

22.  In  actions  for  slander,  the  affidavit  to  hold 
to  bail  must  allege  the  words  spoken  to  be  fklse. 
Pearson  v.  Picket,  I  M'Cord,  472. 

23.  In  actions  for  libel,  such  affidavit  is  insuffi- 
cient, if  it  merely  state  the  charge  against  the 
plaintiff,  and  allege  that  it  is  false  and  malicious. 
CiMson  Y.  Gould,  Ti  Caines,  47.  And  some  special 
reason*  must  be  assigned  in  the  indge's  order  to 
hold  to  bail.     Norton  v.  Bamum,  20  Johns.  337. 

%i.  In  actions  on  tort,  the  affidavit  must  be 
positive  as  to  the  facts  on  which  the  quantum  of 
bail  is  fixed.  Lewis  v.  Btackenridge,  1  Blackf. 
112.^ 

25.  In  Maryland,  a  defendant  may  be  held  to 
special  .bail,  in  an  action  on  a  bond,  bill  of  ex- 
change, or  note,  without  an  affidavit  of  debt. 
Awm.  4  Har.  &.  M'Hen.  16?. 

26.  The  practice  of  the  court  is  not  to  require 
bait  in  a  suit  on  a  bond  with  a  collateral  condition ; 
yet,  if  there  be  no  rule  of  court  to  that  effect,  the 
defendant  majr  be  held  to  bail  on  the  plaintiff's 
making  affidavit.  Coward  v.  Bohun,  1  Har.  &J. 
538.    See  Bail,  I. 

27.  In  an  action  for  money  due  on  articles  of 
agreement,  the  affidavit  must  state  the  breach  of 
the  articles,  or  the  defendant  will  be  discharged  on 
common  bail.     Sneed  v.  Meguire,  1  Halst.  152. 

28.  An  administrator's  affidavit,  stating  that 
notes  were  found  among  the  intestate's  papers, 
**  by  which  it  appears  that  the  defendant  is  maebtr 
ed  $1700,"  is  sufficient,  without  giving  the  num- 
ber, dates,  or  any  further  description,  of  the  notes. 
Low  V.  Mayson,  3  M'Cord,  313.  See  also 
1  Blackf.  112. 

29.  To  justify  holding  to  bail  under  the  act  of 
congress  of  17%,  in  an  action  on  a  penal  statute, 
probable  cause  must  be  set  forth  on  oath.  Leon^ 
ard  V.  Caskin,  Bee,  146.  See  Brookfield  v.  Jones, 
3  Halst.  311. 

30.  Exceptions  to  the  affidavit  cannot  be  made 
afler  special  bail  is  given,  nor  aAer  the  first  term 
succeeding  the  giving  of  appearance  bail.  Motion 
V.  Herault,  Hardhi,  »)3.    See  also  1  Blackf.  112. 

31.  If  a  defendant  is  held  to  bail  in  an  action 
not  bailable,  an  affidavit  of  cause  of  action,  after- 
wards made,  will  not  support  the  arrest.  Bunting 
V.  Brown,  13  Johns.  42d. 

32.  If  an  affidavit  to  hold  to  bail  contain  all  the 
requisites  of  the  40th  section  of  the  New  Jersey 
justice's  act,  it  will  serve  for  an  affidavit  in  com- 
pliance with  that  section,  and  another  need  not  he 
made.     White  v.  Lar^,  2  Pen.  898. 

33.  Affidavits  made  oy  the  plaintiff,  residing  in 
New  York,  and  his  clerk,  in  Philadelphia,  that 
the  defendant  was  indebted  to  the  plamtiff  in  a 
certain  sum,  "  part  of  which "  was  for  money 
lent,  and  "  the  rest  of  the  principal  sum "  was 
dne  "  for  the  balance  which  the  defendant  owes 
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on  settlement,  &c.,"  the  precise  amount  of  which 
cannot  be  stated,  because  the  defendant  suddenly 
left  New  York,  without  coming  to  any  settlement, 
and  that  the  defendant,  on  bemg  required  to  pay, 
did  not  deny  the  debt  or  the  amount.  Were  held  to 
be  sufficient.     Camman  v.  Hind.  1  Whart.  320. 

34.  To  entitle  the  plaintiff  to  hold  to  bail  under 
the  statute  of  1836,  the  cause  of  action  must  be 
positively  sworn  to ;  though  the  amount  in  which 
the  defendant  is  indebted,  or  the  value  of  the 
property  taken  or  detained,  or  t]|^ damages  sus- 
Uined,  rnay  be  set  forth  to  the  bHt  of  the  plain- 
tiff's knowledge  and  belief.  Jfecins  v.  Merrie, 
2  Whart.  499.  * 

35.  Where  an  affidavit  to  hold  to  bail  is  made 
out  of  the  state,  an  affidavit  should  be  n)ade  be- 
fore a  judge  or  a  justice  of  the  peace  in  Che  state, 
that  the  affidavit,  so  ma,de  out  of  the  state,  was 
made  before  a  person  who,  the  deponent  believes, 
had  authority  to  administer  an  oath;  that  the 
plaintiff,  or  other  person,  who  subscribed  the  affi- 
davit, did  take  the  oath ;  and  that  the  hand-writing, 
so  subscribed,  is  the  hand- writing  of  the  said  plain- 
tiff or  other  person ;  and  that  the  attestation  thereto 
is  the  hand-writing  of  the  iudge  or  justice  before 
whom  it  purports  to  have  been  taken.  SprageUa 
v.  Bruno,  1  Rep.  Con.  Ct.  281.  See  12  Wend.  223. 

II.    J^gidamt  of  Jurors,  and  etmeerning  them.- 

36.  In  Illinois,  the  affidarit  of  jurors  is  receiv- 
ed to  prove  improper  conduct  on  the  part  of  the 
jury  who  tried  the  cause.  &xtoyer  v.  Stephenson, 
1  Breese,  6.  See  also  GrinneU  v.  PhUUps,  1  Mass. 
542.  Secus, in  New  Jersey;  Randall  y.  Grover, 
Coxe,  151.  Brewster  v.  Thompson,  ib.  32.  —  In 
Pennsylvania ;  Willing  v.  Swasey,  1  Browne, 
123.  Cluggage  v.  Swan,  4  Binn.  150.  White  v. 
Wh'Ue,  5  Kawle,  61.  Sed  vide  RUehie  v.  Hoi- 
brook,  7  S.  &,  R.  468.  •—  In  New  York ;  Dana  v. 
Tucker,  4  Johns.  487,  overruling  Smiih  v.  Cheet- 
ham,  3  Caines,  57.  —  In  Connecticut;  Statg  v. 
Freeman,  5  Conn*.  348.  —  In  Virginia  ;  Cochran 
V.  Street,  1  Wash.  81.  —  And  in  Kentucky ;  Tay^ 
v.  Giger,  Hardin,  586. 

37.  Affidavits  in  exculpation  of  themselves,  and 
in  support  of  their  verdict,  are  admissible.  Dana 
V.  Tucker,  4  Johns.  487.  S.  P.  Haskell  v.  Becket, 
3  Greenl.  93.     Twflor  y,  Greely,  ib.  204. 

38.  So  their  affidavits  are  admissible  to  show 
that  a  mistake  was  made  in  taking  their  verdict, 
and  that  it  was  entered  differently  from  their  in- 
tention.   Jackson  v.  Dickenson,  lo  Johns.  309. 

39.  But  nut  to  show  a  mistake  in  making  up 
their  verdict,  unless  the  mistake  is  produced  by 
circumstances  occurring  at  the  trial  which  are 
equivalent  to  a  misdirection  of  the  judge.  Cay- 
kendolVs  ease,  6  Cow.  53. 

40.  Jurors  are  not  permitted  to  make  affidavit 
of  the  motives,  inducements,  or  principles,  upon 
which  they  founded  or  joined  in  a  verdict. 
Schenck  v.  Stevenson,  1  Pen.  387.  Bridge  v.  Eg- 
gleston,  14  Mass.  248. 

41.  Nor  to  show  their  impressions  as  to  the 
effect  of  their  finding,  or  that  they  intended  some- 
thing different  from  what  they  found  by  their  ver- 
dict.   People  V.  Columbia  C.  P,  1  Wend.  297. 

42.  Nor  that  they  were  influenced  by,  or  heard 
facts  related  to  them  by  their  feUow  jurors,  afler 
they  retired  from  the  bar.  Den  v.  M*Misier, 
2  Halst.  46.  Frice  v.  Warren,  1  H.  dc.  M.  385. 
Steele  v.  Logan,  3  Marsh.  396.  See  Price  ti 
M'llvain,  2  Const  Rep.  503.  Jessup  v.  Cook, 
1  Halst.  484. 

43.  Nor  that  they  did  not  assent  to  a  verdict 
which  has  been  returned  and  received.  Clark  v. 
Read,  2  South.  486.  SuUrel  v.  Dry,  1  Murph. 
94.    Harrison  v.  Rmoan,  4  Wash.  C.  C.  33. 
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44.  Bat  a  juror's  affidayit  w  admiasible  to  prove 
misbehavior  of  one  of  the  parties  to  the  suit  —  as 
that  the  foreman  declared  that  the  plaintiff  had 
conversed  with  him  out  of  court,  after  the  jury 
were  sworn,  and  had  satisBedhim  as  to  a  difficnltr 
in  the  plaintifi^s  ease.  Ritehie  ▼.  HoUnvokf  7  S. 
A  R.  458. 

45.  And  the  joint  affidavit  of  the  whole  panel 
was  received,  that  their  verdict  "was  intended  to 
be  for  the  tenant,  instead  of  the  demandant,  thej 
having  mistakwthe  legal  import  of  the  terms  of 
their  verdict  as  returned;  and  the  verdict  was 
thereupon  set  aside.  Little  v.  LarraheB,  2  Greenl.  37. 

46.  Affidavits  of  jurors  may  be  received  to  show 
that  certain  papers  calculated  to  have  an  influence 
on  the  <5ase,  and  which  were  alleged  to  have  been 
exhibited  to  some  of  them  out  of  court,  before  the 
trial,  were  not  shown  to  them  nor  read  in  their 
hearing.     Slate  v.  HaseaUy  6  N.  Hamp.  352. 

47.  But  where  there  is  evidence  of  impro^r 
conduct  of  a  party,  or  prosecutor,  adapted  to  in- 
fluence the  trial,  jurors  affidavits  cannot  be  re- 
ceived to  show,  in  general  terms,  that  thev  gave 
their  verdict  on  the  law  and  evidence  laid  ^wn 
and  given  on  the  trial,  and  on  that  alone,  ib. 

48.  Affidavits  impeaching  the  conduct  of  jurors 
are  not  to  be  read,  unless  copies  have  been  served 
on  those  whose  conduct  is  implicated  therein,  and 
time  given  to  answer  them.  State  v.  Ihtesloe, 
1  Bay,  380.  State  v.  Harding,  U  Bay,  367.  Key 
V.  Uoleman,  ib.  315.    See  3  Greenl.  93.  204. 


111.    Affidavit  of  Defeaee  and  Merita. 

49.  The  Pennsylvania  rule  of  practice,  which 
requires  an  affidavit  of  defence,  does  not  extend  to 
torts,  nor  to  those  actions  in  which  the  plaintiff, 
having  no  certain  demand,  it  is  evident,  from  the 
nature  of  the  case,  that  there  is  cause  of  dispute. 
Read  v.  BtLsh,  5  Binn.  457. 

50.  Thus  the  rule  does  not  extend  to  the  case 
of  a  bail  bond,  or  other  bonds .  with  a  collateral 
condition.    Boas  v.  Jfagle,  3  S.  &  R.  250. 

51.  And  an  action  of  debt  against  a  clergvman, 
for  the  penalty  imposed  by  the  act  of  1729-30,  for 
marrying  a  minor  without  consent  of  parents,  is 
not  withm  the  rule.  Boyd  v.  Turner,  1  Browne, 
133. 

52.  But  the  rule  applies  to  actions  brought  by 
the  commonwealth  on  forfeited  recognizances. 
Commontoealth  v.  Boult,  1  Browne,  237. 

53.  And  to  a  scire  facias  on  a  recognizance  of 
bail.    Davis  v.  Dotan,  1  Browne,  318. 

54.  An  affidavit  of  defence  to  a  sdre  f ados  post 
annum  et  diem,  is  necessary,  though  no  declara- 
tion be  filed.  Umberger  v.  Zeanng.  8  S.  &  R. 
163. 

55.  The  rule  does  not  apply  to  cases  where  ex- 
ecutors or  administrators  are  defendants.  Ed- 
wards V.  Efoing,  4  Yeates,  1^.  Parker  v.  Farry 
2  Browne,  89.  Umberger  v.  Zearing,  8  S.  &  R. 
163. 

56.  Nor  to  the  case  of  infant  defendants.  Read 
V.  Bushy  5  Binn.  455. 

57.  Judgment  for  want  of  an  affidavit  of  de- 
fence will  be  opened  on  satisfactory  evidence  of 
defence  seasonably  offered.  Barbe  v.  Davis, 
1  Miles,  118. 

58.  And  the  affidavit  is  not  necessary  where 
there  has  been  an  award  of  arbitrators,  that  the 
plaintiff  has  no  cause  of  action.  Oregg  v.  Meeker, 
4  Binn.  428. 

59.  The  rule  means  an  affidavit  of  defence  upon 
the  merits.  M  Carney  v.  M'Camp,  1  Ashm.  4. 
An  affidavit  supporting  a  plea  in  abatement,  is  not 
sufficient.     Cuates  v.  MCamm,  2  Browne,  175. 

60.  But  if  a  plea  in  abatement  is  entered  in 
time,  the  plea  must  be  replied  to  and  disported  of, 


before  any  judgment  can  be  ttgned  fbr  want  of  an 
affidavit  of  defence.    2  Browne,  175. 

61.  A  third  person,  fully  acquainted  with  tba 
circumstances,  may  make  the  affidavit  of  defence, 
when  the  party  himself,  from  extreme  sickness,  is 
incapable  of  making  it.  Where  the  defendant  was 
bedridden,  and  judgment  was  entered  by  default 
at  the  first  term,  on  affidavit  of  defence  by  a  third 
person,  the  defendant  was  let  in  to  a  trial,  but  the 
judgq^ent  was  ordered  to  stand  as  a  security. 
James  v.  Young,  1  Dall.  248. 

62.  Where  a  judgment  was  signed  for  want  of 
an  affidavit  of  defence,  the  execution  was  set 
aside,  because  no  inquisition  had  been  held  to 
ascertain  the  damages.  M  Carney  v.  M'Camp, 
1  Ashm.  4. 

63.  Where  a  scire  facias  was  issued  to  revive 
a  judgment,  and  no  affidavit  of  defence  was  filed 
before  the  third  term,  and  the  plaintiff  did  not  sign 
judgment  on  that  account,  but  put  the  cause  down 
for  trial  at  several  terms,  and  afterwards  signed 
judgment  for  want  of  the  affidavit  j  held  that  he 
had  waved  his  right  to  such  judgment.  Chew  v. 
Gr(^M,  1  Ashm.  18. 

64.  Under  its  general  power  to  make  rules  for 
the  regulation  of  its  practice,  the  court  of  common 
pleas  has  authority  to  adopt  the  rule  requiring  an 
affidavit  of  defence.    Vanatta  y.  Jinderson,  3-Binn. 

65.  A  scire  facias  to  revive  judgment,  alter  a 
year  and  a  day,  is  within  the  statute  of  1835,  enti- 
tling the  plaintiff  to  judgment  for  want  of  an  affida- 
vit of  defence.  Moody  v.  MDemoU,  1  Miles,  18. 
But  debt  on  recognizance  of  special  bail  to  the 
action  is  not  within  that  statute.  Stokes  v.  Sayre^ 
1  Miles,  25.  .  • 

66.  Nor  an  acUon  against  the  executor  of  an 
indorsee  of  a  promissory  note.  Leibert  v.  Mocker ^ 
1  Miles,  263. 

67.  But  in  debt  a^inst  an  executor  on  an 
award  under  a  submission  voluntarily  entered 
into  by  him,  he  must  make  affidavit  of  defence, 
or  judgment  will  go  against  him.  Bayard  ▼. 
GiUasspy,  1  Miles,  &6.  ,..«.. 

68.  Where  the  suit  is  by  capias,  the  plaintiff  is 
entitled  to  judgment,  under  that  statute,  for  want 
of  an  affidavit  of  defence,  though  special  bail  has 
not  been  put  in.     Barbe  v.  Davis,  1  Miles,  118. 

69.  After  motion  for  judgment,  under  that  stmt* 
ute,  for  want  of  sufficient  affidavit  of  defence,  the 
defendant  may  file  a  supplemental  affidavit,  with- 
out leave  of  court.  West  v.  Simmons,  2  Whart. 
261,  overruling  1  Miles,  165. 

70.  Where  ground  rent-  was  devised  to  the 
plaintiff,  and  the  land  subject  to  the  rent  had  been 
assigned  to  the  defendant,  and  neither  a  copy  of 
the  will,  nor  of  the  assignment,  with  a  written 
acceptance  by  the  defendant,  was  filed  with  a 
copy  of  the  ground  rent  deed,  the  court  refused 
to  enter  judgment  for  want  of  affidavit  of  defence. 
HanseU  v.  Mson,  1  Miles,  340.  See  also  WatktMS 
V.  PhiUips,  2  Whart.  209. 

71.  In  scire  facias  on  a  mechanic's  claim,  an 
affidavit  of  defence,  which  merely  alleged  that 
*^  the  defendant  never  contracted  with  the  plain- 
tiff in  any  way  whatever,"  was  held  not  to  dis- 
close a  defence.    Hill  v.  Bramall,  1  Miles,  352. 

72.  Judgment  for  want  of  affidavit  of  defence 
will  be  rendered,  under  the  statute  aforemen- 
tioned, though  the  defendant  file,  in  due  time,  aa 
affidavit  containing  allegation  of  facta  on  which 
the  plaintiff  would  be  entitled  to  recover,  although 
the  affidavit  aver  that,  on  such  facta,  the  law  is 
with  the  defendant,  and  he  believes  they  consti- 
tute a  legal  defence.  Knox  v.  Reesids,  1  Milea» 
294.     West  V.  Simmons,  2  Whart.  261. 

73.  An  instrument  stipulating  for  payment  of 
money  in  future,  where  tae  consideration  isexee»- 
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loiy  aboidoe*  not  entiUe  the  plaintiff  to  jadfment 
for  want  of  an  affidavit  of  d^nce.  Montgomery 
▼.  JoknsUm,  1  Miles,  324. 

74.  An  affidavit  of  defence,  made  by  a  third 
person  interested  in  the  event  of  the  suit,  is 
sufficient  to  prevent  a  judgment  by  default. 
Sitteper  v.  Doughcrtif,  2  W^rt.  J77. 

75.  In  a  suit  against  the  indorser  of  a  note,  the 
plaintiff  need  not  aver  demand  and  notice,  in  order 
to  entitle  himself  to  judgment  for  want  of  such 
affidavit,  it. 

76.  The  affidavit  of  merits  to  prevent  an  inquest 
should  state  that  the  defendant  is  advised  by  coun- 
sel. Cannon  v.  TUus,  5  Johns.  355.  And  a  copy 
must  be  served  on  the  opposite  party,  ib.  Baker 
V.  .Ashley,  15  Johns.  536. 

77.  In  the  ordinary  affidavit  of  merits,  to  set 
■side  a  default,  it  is  requisite  that  the  party  should 
state  as  to  his  being  advised  by  counsel.  Wilkts 
V.  HotckJuss,  5  Johns.  360. 

78.  But  where  he  sets  forth  the  facts  which 
constitute  the  merits  of  his  defence,  so  that  the 
court  can  jud^  of  the  merits,  it  is  sufficient  with- 
out saying  he  is  advised  by  counsel,  ib. 

79.  An  affidavit  of  the  defendant's  attorney, 
stating,  that  he  was  informed,  and  verilv  believed, 
that  me  defendant  had  a  substantial  defence,  on 
the  merits,  is  not  sufficient.  Briggs  v.  Briggs. 
3  Johns.  258. 

dO«  An  inquest  was  set  aside  on  an  affidavit  of 
tlie  attorney  of  the  defendant,  that,  from  the  repre- 
sentations made  to  him  by  the  defendant,  and  the 
papers  .he  had  examined,  he  verily  believed  that 
the  defendant  had  a  legal  defence.    Philips  v. 
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3  Johns.  141.     Counter   affidavits  are 


inadmissible   to  oppose  the  motion,    ib.      S.   P. 
UMndford  v,  JtTJVair,  2  Wend.  286. 

81.  The  affidavit  must  state,  that  an  inquest 
was  taken  by  default,    fink  v.  Bryden,  3  Johns. 

82.  And  the  certificate  of  the  clerk  of  the  sit- 
tings cannot  be  produced  to  the  court,  unless  a 
copy  of  it  has  been  served  upon  the  opposite 
attorney,  ib.       ' 

83.  Where  the  defendant's  affidavit  of  merits 
stated  also,  that  the  verdict. was  taken  for  more 
than  was  aue,  and  the  opposite  party  offered  to 
relinquish  the  surplus,  the  court  refused  the  mo- 
tion, but  gave  the  defendant  until  a  subsequent 
day,  to  produce  a  further  affidavit  to. explain 
whether  the  excess  of  the  verdict  was  the  sole 

f  round  of  his  affidavit  of  merits.    Fink  v.  Bryden, 
Johns.  245. 

84.  On  a  motion  to  set  aside  an  inquest,  an  affi- 
davit, that  the  defendant  has  a  good  and  substan- 
tial defence  in  the  cause,  is  a  sufficient  affidavit 
of  merits.    Briggs  v.  BriggSf  3  Johns.  449. 

85.  An  inquest  will  be  set  a^ide,  with  costs,  on 
air  affidavit  of  merits.  Roosevelt  v.  Kemper,  2 
Caines,  30.     BatUy  v.  CaUwell,  3  Johns.  451. 

86.  It  will  not  be  set  aside  on  an  affidavit  of 
merits,  the  cause  being  on  the  day  docket,  and 
the  defeudant's  counsel  in  court  when  called  on, 
bat  the  defendant  himself,  and  his  witnesses,  ab- 
sent, and  no  excuse  shown  for  their,  absence. 
Post  V.  f^rigkt,  1  Caines,  111. 

87.  An  affidavit  of  merits  on  the  part  of  the 
defendant,  taken  before  the  writ  is  returned,  or 
the  declaration  is  filed,  will  not  prevent  an  inquest 
after  default     Geib  v.  Icard,  11  Johns.  82. 

88.  A  regular  default  will  be  set  aside,  on  an 
affidavit  of  merits,  and  payment  of  costs,  if  an 
opportunity  for  a  trial  has  not  been  lost.  Daven- 
pifrt  V.  Ferris,  6  Johns.  131.  This  is  contrary  to 
the  previous  practice,  which  required  an  excuse 
to  be  shown  for  not  having  pleaded.  JfKinstry 
T.  Edwards,  2  Johns.  Cas.  113.  Coleman,  124. 
Spemeer  v.  Webb,  I  Caines,  118.    CogsweU  v.  Van- 


denbergh,  ib.  156.    Beekman  v.  Franker^  3  Caines, 

89.  Where  merits  were  sworn  to,  a  default  waa 
set  aside  on  affidavit  that  the  defendant  did  not 
suppose  himself  arrested.  4  Johns.  486:  Ana 
where  the  defendant's  attorney  acted  under  a  mis- 
take as  to  the  practice.  Russell  v.  Ball,  3  Johns. 
Cas.  91. 

90.  A  judgment  by  default  taken  before  the  suit 
is  called  by  the  clerk  in  the  order  in  which  it 
stands  on  the  docket,  may  be  set  aside  for  irregu- 
larity at  any  time  during  the  holding  of  the  rufes, 
without  an  affidavit  of  merits.  FindUy  v.  John- 
son, 1  Overt.  344. 

91.  One  who  marries  a  feme  defendant,  pending 
an  action,  is  substantially  a  party,  and  may  make 
affidavit  of  merits  to  prevent  an  inquest.  Roose^ 
veil  V.  DaU,  2  Cow.  S&l. 

92.  An  affidavit  of  merits  to  prevent  an  inquest, 
if  made  by  the  attcimey,  must  show  good  cause 
why  it  is  not  made  by  the  defendant,  io. 

93.  One  affidavit  is  sufficient,  thou|rh  the-  cause 
be  several  times  noticed  for  trial  and  inquest ;  and 
if  filed  and  served  on  plaintiff's  attorney,  for  a  cir- 
cuit in  one  county,  is  sufficient,  though  the  venue 
be  afterwards  changed  and  a  tnal  had  in  another 
county.    Preseott  v.  Roberts,  6  Cow.  45. 

94.  Counsel  being  absent,  and  suffering  an 
inquest  against  them,  because  they  deemed  the 
circuit  irregular,  is  sufficient  groond  for  setting 
the  inquest  aside,  on  affidavit  of  merits  and  pay- 
ment of  costs.  EagU  Bank  v.  HoUey,  7  Cow. 
514. 

95.  In  case  of  several  suits  against  the  maker 
and  indorsers  of  a  note,  an  affioavit  of  merits  to 
set  aside  an  inquest  may  be  made  in  all  the  causes 
by  the  maker ;  he  being  acquainted  with  the  facts, 
and  the  defence  being  the  same  in  all  the  ckuses. 
Ontario  Bank  v.  Baxter,  6  Cow.  395. 

96.  A  general  affidavit  of  merits  is  sufficient  to 
resist  a  motion  t^  strike  out  a  plea  as  false,  where 
there  is  no  intricacy  in  the  defence  interposed* 
Bowen  v.  Bissell,.6  wend.  511. 


IV.  Affidavit  to  change  the  Venue. 

97.  A  motion  to  change  the  venue  q^i  the  com- 
mon affidavit,  must  be.  before  plea  filed;  if  a 
special  ground  is  laid,  the  venue  may  be  changed 
aher  plea.     WUdes  v.  Mairs,  1  Halst.  320. 

98.  An  affidavit,  taken  without  notice  to  the 
adverse  party,  cannot  be  read  in  support  of  a 
motion  to  change  the  venue.  Parker  v.  Sussex 
Bank,  3  Halst.  160. 

99.  It  is  sufficient  ground  to  remove  a  cause  if 
it  appear  by  affidavit  that  the  adverse  party  has 
considerable  influence,  which  he  will  probably 
exert;  and  that  many  persons  hold  freeholds 
under  him,  and  may  be  turned  off  at  pleasure. 
Smith  V.  Harder,  1  Car.  Law  Repos.  518. 

100.  Although  a  suit  has  been  depending  for 
several  terms,  yet  if  a  party  applies  for  the  remo- 
val, the  first  term  he  becomes  interested,  and 
makes  out  a  sufficient  cause  in  other  respects,  he 
is  entitled  to  a  removal.  Knowis  v.  Baker,  2  Car. 
Law  Repos.  98. 

101.  In  an  action  for  breach  of  a  covenant  of 
seizin,  the  court  will  not  change  the  venue  to  the 
county  where  the  lands  lie,  without  an  affidavit 
stating  special  circumstances.  JVn^  v.  Holmes^ 
2  Halst.  171.  » 

102.  Where  a  deputy  sheriff  of  the  county  of  A 
is  sued  in  the  county  of  B,*for  an  act  done  in  the 
course  of  his  official  duty  in  the  county  of  A,  the 
court  will,  on  affidavit  of  the  fact,  change  the 
venue  from  B  to  A.  Dennis  v.  Ford,  2  Halst 
200 


02 


AFFIDAVIT. 


103.  The  venae  in  the  supreme  court  will  not 
be  changed  on  the  common  affidayit ;  but  on  all 
motiona  for  the  purpose,  special  circumstances 

^ust  be  made  out  by  affidavit.    Kar  v.  WhiHeher^ 

2  Pen.  514. 

104.  In  a  transitory  action,  where  the  plaintiff 
is  a  oon-resident|  the  venue  will  be  changed  to 
the  county  in  which  the  defendant  resides,  upon 
an  affidavit  made  by  him  that  process  was  served 
upon  him  in  that  countv,  and  that  witnesses  mate- 
rial to  the  defence,  also  reside  there.  Dauchy 
V.  Ta^,  4  Halst.  96. 

105.  In  an  action  for  a  libel,  the  common  affi- 
davit is  not  sufficient  to  change  the  venue  from  a 
county  where  the  libel  was  circulated  to  that  in 
which  it  was  printed.  CUiUon  v.  CrosweU,  2 
Caines,  ^5. 

.  106.  But  if  the  defendant  swear  that  he  has  a 
number  of  material  witnesses  resident  in  a  county 
diffisrent  from  that  in  which  the  venue  is  laid,  and 
in  that  where  the  libel  was  published,  the  venue 
will  be  changed.  JfiehoUan  v.  Lathrop,  3  iohns. 
139. 

_  107.  To  change  the  venue  in  an  action  of  tort, 
and  especially  for  a  newspaper  libel,  because  the 
cause  of  action  arose  in  another  county,  the  affida- 
vit must  atate,  not  only  that  tiie  cause  of  action  arose 
there,  but  that  it  did  not  arise  elsewhere.  JiUing- 
hast  V.  King,  6  Cow.  591. 

106.  In  an  action  for  use  and  occupation,  the 
venue  will  be  changed  to  the  county  in  which  the 
premises  are  situated,  and  in  which  all  the  defend- 
ant's witnesses  reside ^  if  the  plaintiff  do  not  show 
that  he  has  any  in  the  county  in  which  it  is  laid. 
Lno  V.  HaUttt  2  Caines,  374. 

100.  The  venue  will  be  changed  in  a  transitory 
action,  on  an  affidavit  that  the  cause  of  action,  if 
any,  arose  in  the  county  into  which  it  is  moved 
to  change  it,  and  also  stating  that  material  wit- 
nesses reside  there ;  unless  the  j»laintiff  stipulate 
to  ^ive  material  evidence  in  the  county  in  which 
it  IS  laid.  Bentley  v.  Weaver,  1  Johns.  Cas.  240. 
Woods  V.  Van  Rankin,  1  Caines,  122.  Sptncer 
V.   Hulhert,  2  Caines,  374.      Duboyt  v.   trank, 

3  Caines,  95.  FrmUdin  v.  UnderhUL  2  Johns. 
374. 

110.  It  is  not  saffioient  to  change  the  venue,  for 
the  defendant  to  state  that  material  witnesses 
reside  in  the  county  to  which  he  wishes  to  remove 
it;  it  ought  to  be  added,  that  evidence  will  be 
given  01  some  material  fact  happening  there. 
GourUuY.  Skotmaker,  1  Johns.  Cas.  392.  Cole- 
man, 103. 

111.  The  affidavit  must  state  the  advice  of  coun- 
sel as  to  the  materiality  of  the  witnesses.  Joht" 
tan  V.  RogiTS,  3  Cow.  14 :  Unless  the  affiant  be  a 
counsellor  of  the  court,  in  which  case  this  state- 
ment is  not  required;  and  the  court  will  take 
notice  that  he  is  a  counsellor.  Cromwell  v.  Van 
Rauuiaer,  3  Cow.  346. 

112.  The  affidavit  must  state  the  names  of  the 
witnesses.    Anon,  6  Cow.  389. 

113.  And  that  the  witnesses,  on  account  of 
whose  residence  the  venue  is  sought  to  be  changed, 
are  such  that,  as  advised  by  counsel,  the  part^ 
cannot  safely  proceed  \o  trial  without  the  testi- 
mony of  each  of  them.  t^.  SatUrUe  v.  Groot, 
6  Cow.  33.    Jhum.  7  Cow.  102. 

114.  To  change  the  venue  on  account  of  mate- 
xiii  witnessA  m  another  countv,  the  defendant 
must  9ttte  their  number,  or  the  court  cannot 
intend  that  Uiere  is  more  than  one ;  so  that  if  the 
plaintiff  swear  to  oni,  the  preponderance  ^iU  be 

»  IB  bis  favor.    Minor  v.  Qarrison,  4  Johns.  481. 

115.  An  affidavit  of  the  defendant's  attorney, 
that  the  plaintiff  confessed  that  the  cause  of  action 
arose  in  another  eonnty,  is  sufficient.  SeoU  v. 
qibbf,  8  Johns.  Cas.  116.    Coleman.  127. 


116.  In  assumpsit,  on  a  promissory  note,  the 
venue  was  changed  on  an  affidavit  stating  fiaud 
in  obtaining  the  note,  and  that  the  defendant'! 
witnesses  resided  in  the  county  to  which  it  wss 
moved  to  change  the  venue.  Men  v.  Brace,  1 
Caines,  107. 

117.  The  defendants  affidavit  need  not  state 
the  cause  of  action;  the  plaintiff  must  show  that 
it  is  not  transitory.  Baker  v.  height,  2  Caines, 
46. 

118.  The  defendant's  affidavit  must  be  positive 
that  the  cause  of  action  arose  in  another  county ; 
if  he  swears  to  his  belief,  it  is  not  sufficieDt. 
FrankUn  v.  UnderkiU,  2  Johns.  374. 

119.  It  must  be  stated  positively,  and  not  argu- 
mentatively.    Manning  v.  Downing,  2  Johns.  453. 

120.  The  defendant^  affidavit,  when  he  swears 
that  he  has  a  good  defence  on  the  merits,  must 
add  "  as  he  is  advised  by  counsel,"  as  well  in  a 
motion  to  change  the  venue,  as  in  other  cases. 
Swartwout  v.  JHoage,  16  Johns.  3.  Co5Tra,  Met- 
caifr.  Clark,  5  Johns.  361. 

121.  In  assumpsit,  where  the  count  is  general, 
the  venue  will  not  be  changed  on  the  general  affi- 
davit. Wkeaton  v.  Slosson,  2  Johns.  Cas.  111. 
Coleman,  121. 

122.  But  the  affidavit  must  sUte  that  the  defend- 
ant has  reason  to  believe,  that  special  matter  is 
intended  to  be  given  in  evidence,  enumerate  the 
particulars,  and  declare  that  it  arose  in  the  county 
to  which  he  would  remove  the  cause,  and  not  else- 
where, ib, 

123.  Proof  of  service  of  notice  of  taking  affi- 
davits mav  be  made  viva  voce,  when  they  are 
offered  to  oe  read  on  motion  to  change  the  venue. 
Anon,  7  Halst.  94. 

124.  An  affidavit  for  the  removal  of  a  cause,  on 
the  eround  that  the  deponent  believes  justice  can- 
not be  done  in  the  county  where  It  is  pending, 
must  state  the  reasons  of  such  belief,  or  it  will  be 
insufficient.     State  v.  TwiUy,  2  Hawks,  248. 

v.  How  an  Afidamt  should  be  entiiUd. 

125.  An  affidavit  for  a  certiorari  to  a  justice's 
court  may  be  entitled  in  the  cause  in  the  court 
below,  but  not  in  the  cause  in  the  supreme  court. 
Whitney  v.  Warner,  2  Cow.  499. 

126.  Though  the  cause  be  rightly  described  in 
the  body  of  the  affidavit,  yet,  if  wrongly  entitled, 
it  cannot  be  read.  Humphrey  v.  Cande,  2  Cow. 
509. 

127.  Nor,  as  it  seems,  unless  it  be  entitled  in 
the  cause  in  which  the  motion  is  made.  Dickin- 
son V.  GUUland,  1  Cow.  481. 

128.  Where  an  affidavit  is  entitled  in  two 
causes,  one  of  which  is  rightly,  and  the  other 
wrongly,  stated,  if  it  proceed  to  speak  of  fAe  cause, 
it  is  sufficient.    Roosevelt  v.  Dale,  2  Cow.  581. 

129.  Where  a  female  defendant  marries,  pend- 
ing a  suit,  an  affidavit  entitled  ^*  D.  and  Wife  v.  R." 
is  defective  ;  the  form  of  proceeding  is  not  affect- 
ed by  the  marriage,   ib. 

12k).  An  affidavit  for  a  mandamus  must  not  be 
entitled.  Haighty.  Tamer,  2  Johns.  371.  Peo- 
ple V.  Tioga  Gnnmon  Pleas,  1  Wend.  291. 

131.  On  a  motion  to  set  aside  proceedings  in  a 
bail  bond  suit  for  irregularity,  the  affidavit  is  riffht^ 
ly  entitled  in  that  suit.  Pw  v.  Jadwin,  3  Johns. 
448.    Phelps  v.  Hall,  5  Johns.  367. 

See  Attachmxitt,  V.  (a.) 

VI.  AffidflvUfor  Jfew  Trial. 

132.  On  application  for  a  new  trial,  the  affida- 
vits of  the  parties  are  admissible  to  show    the 

founds  on  which  it  is  made.    Sherrard  v.  (Hden* 
Hakt.  344. 
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13S.  A  aew  trial  will  be  granted  on  affidavit  of 
newW-diacoTered  evidenee.  Dee  ▼.  Roe.  1  Johns. 
Cas.  402. 

134.  But  the  affidavit  muat  set  forth  the  names 
of  the  witneasesj  and  the  facts  to  which  they  will 
testify,  or  g;ive  a  sufficient  reason  for  the  omission. 
FfttUr  T.  Guards  1  Breese,  44.  Jtmu  v.  Gaithcr, 
3  Marsh.  l66.  Hollingsworth  v.  Jfapier,  3  Caines, 
188. 

135.  And  the  affidavit  of  the  witnesses  must  be 
produced,  where  the  evidence  rests  in  their  knowl- 
edge, or  it  must  be  shown  that  such  affidavit  could 
not  be  obtained.  Denn  v.  Morrellf  1  Hall,  382. 
S.  P.  Chambers  v.  Brawn,  Cooke,  292. 

136.  An  affidavit  for  a  new  trial,  because  the 
first  was  had  in  the  absence  of  material  witnesses, 
must  explain  whv  a  continuance  was  not  asked 
for.    J4mes  v.  Gaither,  3  Marsh.  166. 

137.  On  a  motion  for  a  new  trial,  in  ejectment, 
oif  the  ground  of  the  discovery  of  new  and  mate- 
rial evidence  since  the  trial,  the  affidavits  stated, 
that  C,  who  claimed  title  to  the  land  in  the  pos- 
session of  B.,  his  tenant,  had  the  care  and  manage* 
ment  of  the  defence  of  the  suit,  and  was  present 
at  the  trial ;  that  F.  was  a  witness  at  the  trial ;  but 
that  C.  did  not  know,  until  alter  the  trial,  that  F 
kaew  or  could  testily  the  facts  stated  as  materia] ; 
though  it  appeared  that  B.,  the  tenant,  who  was 
not  present  at  the  trial,  did  know  before  the  trial 
what  F.  could  testify.  A  new  trial  was  grant- 
ed, as  the  evidence  stated  was  material,  and  the 
suit  beinf  to  change  the  possession  of  several 
years,    ^mckton  v.  LtUrd,  8  Johns.  489. 

138.  An  affidavit,  stating  that  a  newly-discov- 
ered witness  had  told  the  party  what  he  would  te»- 
tify,  is  not  sufficient  to  warrant  the  granting  of  a 
new  trial     Skumway  v.  Fowler ^  4  Johns.  4&. 

139.  Mor  an  affidavit,  by  a  witness  in  the  former 
trial,  that  he  was  surprised  on  his  examination, 
and  explaining  and  correcting  a  mistake  in  his  tes- 
timonv.  Steinbach  v.  Columbian  Ins,  Co,  2  Caines, 
129.   ' 

140.  An  affidavit  of  a  part^,  laying,  as  a  ground 
for  a  new  trial*  th^t  new  evidence  nas  been  dis- 
covered, should  be  accompanied  by  some  indiffer- 
ent testimony,  showing  tnat  the  proof  relied  on 
can  be  had.    Read  v.  Saton,  3  Hayw.  164. 

141.  Where  an  affidavit  of  newlv-discovered 
evidence  from  A,  "  a  man  of  good  character  and 
reputation,**  is  relied  on  for  a  new  trial,  the  oppo- 
site party  may  read  affidavits  to  impeacn  his  cred- 
ibility. Fomroy  v.  Columbian  Ins.  Co,  2  Caines, 
260. 

142.  And,  in  general,  on  a  motion  for  a  new 
trial,  on  account  of  newly-discovered  evidence 
founded  on  affidavits,  counter  affidavits  may  be 
read  without  being  first  served  on  the  party  mov- 
ing. Strong  V.  Fiatner,  5  Cow.  21.  S.  P.  Brat- 
ton  V.  Biryany  I  Marsh.  212. 

143.  Counter  affidavits  will  not  be  received,  as 
to  the  character  of  the  witnesses,  on  a  motion  for 
a  new  trial.     Callen  v.  Kearney,  2  Cow.  5^. 

144.  It  must  distinctly  appear  from  the  affida- 
vit that  the  evidence  was  aiscovered  since  the 
trial ;  that  it  is  material ;  and  that  no  laches  is  im- 
putable to  the  party.  Myers  v.  BrowneU,  2  Aik. 
407. 

145.  The  party  moving  for  a  new  trial  ought  to 
file,  in  writing,  the  reasons  for  his  application; 
and,  if  made  on  the  ground  of  the  sudden  depart- 
ure of  a  witness,  he  ought  to  state  in  his  affidavit 
what  the  witness  wa^  expected  to  prove.  Reed  v. 
MiUer,  1  Bibb,  142.  S.  P.  RkkeU  v.  RickeU,  2 
Bibb.  179.  ^ 

146.  A  mere  statement  i^m  affidavit  that  the 
party  has  a  good  defence,  and  can  make  it  at  an- 
other time.  IS  not  a  sufficient  ground  for  granting 
a  new  trial.    Hammond  v.  Kimer,  3  Hayw.  145. 


147.  The  affidavit  of  a  witness,  that  h^  bad 
been  bribed  by  the  plaintiff  to  swear  fklsely,  will 
not  be  received,  on  a  motion  for  a  new  trial,  unless 
a  copy  of  it  has  been  submitted  to  the  plaintiff. 
Lloyd  V.  Monpoey.  2  N.  &  M.  446. 

148.  On  an  application  by  a  defendant  for  a  nev^ 
trial,  on  the  ground  of  surprise,  if  the  defence  in- 
tended to  be  set  up  do  not  otherwise  appear,  it 
most  be  shown  by  affidavit  that  the  counsel  be- 
lieves, or  that  the  party  believes,  on  the  advice  of 
counsel,  that  it  is  a  good  and  valid  one.  •Dow  v. 
Hinesburgh,  1  Aik.  3o. 

149.  A  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  is  contrary  to  evidence,  ought  to 
rest  on  the  evidence  actuuty  given  in  at  the  trial, 
exclusive  of  all  other  ;  especially,  affidavits  taken 
ex  parte  ought  not  be  heard  on  such  motion. 
Street  v.  St.  Clair,  6  Munf.  457. 

150.  A  motion  to  set  aside  a  verdict,  for  alleged 
misconduct  of  the  jnr^,  will  not  be  considerea  bv 
the  court,  unless  the  jurors  have  been  served  witn 
copies  of  affidavits,  stating  the  facts  on  which  the 
motion  is  grounded.  JUrCluney  v.  Lockhart,  1 
Bailey,  117. 

VII.    Who  may  take  Affidavits. 

151.  When  a  statute  requires  that  a  certain  affi- 
davit shall  be  made,  without  saying  before  whom, 
it  may  be  taken  before  any  magistrate  or  officer 
having  power  to  administer  an  oath.     Wood  v 
Jiff.  Co.  Bank,  9  Cow.  194. 

152.  The  act  of  March,  1818,  authorizing  the 
appointment  of  commissioners  to  do  certain  du- 
ties of  a  judge  of  the  supreme  court,  did  not  su- 
persede the  commissioners  appointed  by  that  court 
for  taking  affidavits  to  be  read  in  court.  Jones  v. 
Smith,  16  Johns.  232. 

153.  But  the  office  of  commissioner  to  take  affi 
davits,  &c.,  under  that  act,  in  the  cities,  became 
vacant  by  uie  appointment  of  new  commissioners 
for  the  cities,  under  the  act  of  1823.     Brotone  v 
Osbom,  2  Cow.  457. 

154.  Judges  of  the  courts  of  common  pleas  are, 
ez  offiAo,  commissioners  of  the  supreme  court  to 
take  affidavits,  and  may  take  them  in  any  county, 
Hopkins  v.  Menderbaek,  5  Johns.  234. 

155.  An  affidavit  taken  before  a  notary  public  in 
New  Hampshire,  was  allowed  to  be  read  in  New 
York.     Tucker  v.  Ladd,  4  Cow.  47. 

See  Walker  v.  Bamber,  and  Spragella  v.  Bruno, 
ante,  3.  36. 

156.  An  affidavit  made  before  a  judicial  officer 
of  another  state,  verifying  a  plea  in  abatement, 
cannot  be  read  in  the  court  in  New  Jersey.  Tren" 
ton  Bank  v.  Wallace,  4  Halst.  83. 

157.  On  a  motion  for  a  commission  to  examine 
witnesses  abroad,  affidavits  may  be  taken  before  a 
magistrate  or  public  officer  out  of  the  state.  Mot' 
sh3i  V.  Mott,  13  Johns.  423. 

^.  An  affidavit  of  a  plaintiff  residing  at  Ha^ 
va^Pmay  be  taken,  in  such  case,  before  the  com 
mercial  and  naval  agent  of  the  United  States  resi- 
dent there.     Welsh  v.  HiU,  2  Johns.  373. 

159.  An  affidavit  taken  before  an  officer  who  is 
an  attorney  in  the  case,  cannot  be  read.  Taylor 
V.  Hatch,  12  Johns.  340. 

160.  But,  though  taken  before  an  officer  who  is 
counsel  (if  he  be  not  attorney)  in  the  case,  it  may 
be  read.  WWard  r.  Judd,  15  Johns.  531.  Con- 
tra, Den  V.  Geiger,  4  Halst.  235. 

161.  So  of  an  affidavit  taken  before  an  officer, 
an  attorney  of  the  supreme  court,  and  partner  in 
business  with  the  attornev  of  the  defendant,  him- 
self not  being  named  in  the  record  as  attorney  in 
the  cause.     HalUnback  v.  Whitaker,  17  Johns.  2. 

l&i.  An  affidavit,  to  ground  a  motion  for  a  non- 
suit, cannot  be  taken  before  a  deputy  clprk,  th^ 
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clerk,  being  alive  Abrton  v.  CoU^  2  Wend.  250. 
But  see  New  York  Law*  of  1831,  p.  279. 

163.  An  affidavit  made  before  a  justice  of  the 
peace  cannot  be  read  in  the  supreme  court  in  sup- 
port  of  a  motion  to  make  a  flubmiasion  to  arbttra- 
tion  a  rule  of  court,  .^lum.  3  Ualat.  176.  Nor  to 
prove  the  service  of  a  notice  in  a  cause  pendiaff 
before  another  justice.  ^  HtaU  v.  Lan^Mtroth,  4 
Halst.  223. 

](>4.  One  magistrate  may  commit  a  person  for 
an  offence,  on  the  evidence  furnished  by  an  affida- 
vit taken  before  another  magistrate.  BoUman  and 
Swartioout's  ease,  4  Cranch,  75. 

165.  Affidavits  sworn  to  before  a  state  magis- 
trate are  lawfully  taken  in  cases  in  which,  by  the 
regulations  of  the  treasury 'department,  they  were 
received  as  evidence  of  claims  on  the  United 
States.     United  SuUesY,  BaUey,  9  Pet.  238. 

1()6.  Where,  by  the  statutes  of  the  United 
States,  a  collector  of  the  customs  is  authorized  to 
administer  an  oath,  the  deputy  collector  is  also  au- 
thorized of  course.  United  Statu  v.  Barton^  Gil- 
pin, 446. 

Vni.    Ei  parts  and  volujilary  Affidavits. 

167.  Generally,  an  affidavit  taken  ex  parte,  and 
without  notice,  is  not  evidence.     Layton  v.  Caoptr, 

1  Pen.  65.  Lummis  v.  Strattany  ib.  245.  And  the 
omission  to  object  to  its  admission  does  not  cure 
the  error  —  net  being  sufficient  to  legalize  testi- 
mony otherwise  illegal,  ib.  Goldsmith  v.  Bane,  3 
Halst.  87.  Armstrong  v.  Boidan,  1  South.  76. 
SkiUman  v.  Qwdk,  ib.  102. 

168.  An  answer  in  a  deposition,  that  an  ex 
parte  certificate,  which  the  witness  had  given,  is 
true,  is  not  evidence.  Richardson  v.  Uolder,  3 
Wash.  C.  C.  109. 

169.  An  ex  parte  affidavit  of  an  insolvent  debt- 
or is  Inadmissible  on  a  question  of  setting  aside  an 
execution  on  his  goods.'  Plankenkom  v.  Cave,  2 
Yeates,  370. 

170.  £x  parte  depositions  are  not  admissible  to 
establish  an  independent  title,  but  may  be  read  in 
evidence  of  boundary,  or  by  way  of  corroboration 
of  other  testimony.  Sturgeon  v.  Waugk,  2  Yeates, 
476.     LiUy  v.  KintzmiUer,  1  Yeales,  &. 

171.  An  ex  parte  affidavit,  made  abroad,  may  be 
admitted  to  prove  pedigree,  and  the  identity  of  a 
person  so  far  as  respects  marriage,  but  not  to 
establish  an  independent  fact.     Fogler  v.  Simpson, 

2  Dall.  117.  1  Yeates,  17.  152.  Windtr  v.  LiUle, 
1  Yeatps,  152.     LWy  v.  KintzmiUer,  1  Yeates,  28. 

172.  But,  it  seems,  an  ex  parte  affidavit,  made  in 
another  state,  would  not  be  admitted  to  prove 
pedigree.     Douglass  v.  Sanderson,  2  Dall.  116. 

173.  Whether  ex  parte  affidavits  taken  beyond 
sea,  or  in  any  other  of  the  United  States,  can  be 
received  as  evidence  of  pedigree,  the  witnesses 
living,  duhitatur  in  KelUr  v.  J^utz,  5  S.  &  R.  251. 

174.  Where  the  witnesses  resided  in  th^MUite 
when  the  affidavits  were  taken,  and  continue  to 
reside  there,  they  are  not  admissible,  ib. 

175.  But  depositions  made  by  deceased  wit- 
nesses, whether  in  or  out  of  the  state,  in  a*  case 
between  other  parties,  may  be  admitted  to  prove 
pedigree,  and  tnat  whether  made  afler  or  before 
the  question  of  pedigree  had  become  a  subject  of 
controversy.  Boudsreau  v.  Montgomery,  4  Wash. 
C.  C.  186. 

176.  Affidavit  of  a  party  interested,  taken  with- 
out cross-examination,  is  competent  evidence  on 
a  motion  for  an  order  on  the  opposite  party  to  pro- 
duce books,  Ac.,  under  the  United  States'  statute 
of  24ih  September,  1789.  UnUed  States  v.  Paek- 
HgeSj  Gilpin,  311. 

177.  An  ex  parte  affidavit,  taken  in  London, 
prior  to  the  -American  revolution,  pursuant  to  Uie 


act  of  parliament  (5  Geo.  2,  c.  7,  1 1)  ^*  for  the 
more  easy  recovery  of  debts  in  his  majesty's  planta- 
tions in  America,  cannot  be  admitted  as  evidence 
to  charge  the  defendant  in  this  country.  Lettis 
V.  Baeon,  3  H.  db  M.  69. 

178.  A  voluntary  affidavit  —  as  the  protest  of  m 
master  of  a  vessel  — ranks  ^ith  hearsay  evidence, 
and  is  not  receivable  where  better  evidence  can 
be  had.  Patterson  v.  Maryland  Ins.  Co.  3  Mar. 
&  J.  71. 

179.  An  extrajudicial  affidavit  is  sufficieni  to 
authenticato  a  copy  of  a  vote  of  a  corporstion,  so 
as  to  render  it  competent  evidence.  HalloieeUand 
Augusta  Bank  v.  Hamlin,  14  Mass.  181. 

IX.  AJidavit  to  put  off  Trial,  for  Continuance,  &c. 

180.  The  ordinary  affidavit  is  sufficient  to  pot 
off  a  cause  at  the  circuit,  unless  circumstances  of 
suspicion  appear  from  counter  affidavits,  or  other- 
wise.    Ogaen  v.  Payne,  5  Cow.  15. 

181.  It  is  not  a  circumstance  of  suspicion,  re- 
quiring more  than  the  ordinary  affidavit,  that  the 
witness,  on  account  of  whose  absence  the  defendant 
applies  to  put  off  the  cause,  is  the  attorney  of  the 
plaintiff,  to, 

182..  An  affidavit  by  a  defendant,  that  his  brother 
was  a  material  witness,  that  he  had  sailed  for  a 
foreign  poi^,  ''upon  a  sudden  determination, 
known  to  the  affirmant  only  three  or  four  days 
before  his  departure,  and  that  the  affirmant  did  not 
advert  at  the  time  to  the  circumstance  of  hn  tes- 
timony being  material,"  is  not  a  sufficient  groand 
for  postponing  the  trial.  Davidson  v.  Broam,  4 
Binn.  243. 

183.  When  affidavit  is  made  of  the  absence  of 
a  material  witness,  in  order  to  the  postponement 
of  a  trial,  the  court  will  not  inc^uire  mto  the  testi- 
mony of  the  witness,  to  determine  whether  be  be 
really  material.    Jackson  v.  Mason,  1  Dall.  135. 

184.  Where  the  defendant,  when  the  trial  was 
called  on,  swore  thst  he  had  been  informed  that  a 
certain  person,  living  in  New  York,  was  a  material 
witness  for  him,  and,  on  the  affidavit  being  reject- 
ed, immediately  afterwards  made  another  affidavit, 
in  which  he  swore  expressly  that  the  witness  was 
material,  the  court  refused  to  postpone  the  trial, 
considering  both  affidavits  as  but  one,  and  amount- 
ing only  to  evidence  of  hearsay.  HoUingswortk 
V.  Duane,  Wallace,  46. 

185.  The  common  affidavit  of  the  absence  of  a 
material  witness  is  not  a  sufficient  teason  to  put 
off  the  trial  of  an  indictment  for  murder.  State  ▼. 
ZeUers,  2  Halst.  220. 

186.  Affidavits  for  a  continuance  are  construed 
strictly,  and  most  strongly  against  tlie  applicant — 
as  the  facts  are  within  Ins  knowledge,  and  he  is 
presumed  to  make  a  statement  as  favorable  to  his 
views  as  the  truth  will  warrant.  Mason  v.  Amr 
derson,  3  Monr.  293.  S.  P.  Owens  v.  State,  2  Litt. 
233. 

187.  Supplemental  affidavits  for  a  continuance 
are  never  to  be  received ;  but  explanatory  affida- 
vits may  be  received  in  special  cases.  SlaU  v. 
Evans,  I  Overt.  211. 

188.  A  continuance  may  be  granted  on  the  affi- 
davit of  the  attorney,  or  any  other  person,  for  the 
party,  if  the  court  are  satisfied.  Guyer  v.  CoXy 
1  Overt.  184.  Wheaton  v.  Cross,  2  Hayw.  154. 
CoHTRA,  Sheppard  v.  Cook,  2  Havw.  242. 

189.  In  A  capital  case,  the  derendant  shall  not 
be  obliged,  upon  his  first  application  for  a  contin- 
uance, to  disclose  what  his  witnesses  would  -swear. 
State  V.  Morris,  Iffreri.  220. 

190.  If  a  compliunant  moves  for  a  contimmnce 
because  the  magistrate  has  not  returned  deposi- 
tions taken  on  his  part,  and  those  witnesses  had 
been  formerly  examined  *  by  him,  his    affidavit 
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•hoold  dtsclofle  what  faets  (if  any^  were  deposed 
to,  Dol  contained  in  former  depoBition«.  Bueker 
▼.  Ifoioarrf,  2  Bibb,  1G(>. 

19i.  That  there  is  a  witness  in  court  who  will 
prore  the  same  facts  which  the  party  applying  for 
a  continnance,  swears  he  can  proTe  by  witnesses 
who  are  absent,  is  not  a  sufficient  reason  for  over- 
raiinr  a  motion  for  a  continoance.  Owens  y.  Starr. 
2  Litt.  230. 

JH2.  Where  the  witness  resides  out  of  the  state, 
it  18  necessary  to  disclose  in  the  affidavit  what 
the  party  expects  to  prove  by  him.  SimTus  t.  ^^ 
com,  I  Bibb,  348.    See  2  Blackf.  286. 

11X3.  The  conrt  will  not  hear  oral  explanations 
of  an  affidavit  for  a  continoance.  Smith  v.  Bar^ 
il«r,  3  Day,  280.    See  4  Monr.  369. 

191.  The  name  of  the  witness  must  be  stated  in 
the  affidavit,  unless  there  be  circumstances  to 
■bow  that  the  party,  without  any  fault  of  his,  was 
unable  to  learn  his  name,  ib, 

1U5.  After  an  affidavit  in  support  of  a  motion 
lor  .the  continuance  of  a  cause,  on  the  gfound  of 
the  absence  of  a  material  witness,  has  been  made, 
the  opposite  parly  may  make  a  counter  affidavit, 
stating  any  circumstances  that  render  it  impossi- 
ble or  improbable  that  the  evidence  or  the 
witness  can  be  obtained  within  a  reasonable 
time;  bat  such  counter  affidavit  should  not  de- 
ny the  materiality  of  the  evidence.    Anon.  3  Day, 

196.  The  affidavit  made  by  a  defendant  in  order 
to  obtaiB  a  postponement  of  his  trial,  is  not  neoes- 
sar'Jy  to  be  taken  as  true ;  but  it  is  necessary  that 
the  court  should  be  satisfied.  CffmmonweaUh  v. 
Gross f  I  Ashm.  281. 

197.  An  affidavit  filed  in  support  of  a  motion 
for  a  continuance,  which  was  overruled,  is  not  a 
part  of  the  record,  unless  it  be -made  so  by  a  bill 

•  of  exceptions.      Garland  v.  Bugg,  1   H.  d^  M. 
3^4.     See  Cohtinuakce,  dtc. 

X.   AfidacU  to  enter  up  Judgment. 

196.  The  New  Jersey  act  requiring  affidavits,  in 
cases  of  judgment  by  confession,  (Mfore  justices 
of  the  peace,)  does  not  extend  to  actions  com- 
menced by  summons  served  and  returned.  Budd 
V.  Metrvin,  1  South.  248. 

199.  The  affidavits  required  under  the  fifth  sec- 
tion of  the  act  of  February,  1820,  directing  the 
mode  of  entering  judgments  on  bonds  with  war- 
rants of  attorney,  must  state  the  consideration  of 
the  bond ;  and  it  is  not  sufficient  to  state  the  con- 
sideration of  the  assignment  of  the  bond  only. 
Wooduyard  v.  Cook,  1  Halst.  160. 

200.  A  judgment  entered  by  confession,  upon  a 
bond  and  warrant  of  attorney,  under  the  act  of 
February,  1820,  will  not  be  set  aside,  because  the 
affidavit  of  the  plaintiff  (required  by  Uie  act)  states 
that  a  payment  was  made  by  him  of  a  less  sum  to 
take  up  a  note  of  the  defendant  for  a  larger  sum, 
without  stating  in  what  manner  the  residue  Was 
paid.     Scudder  v.  Seudd^,  5  Halst.  340. 

201.  Nor  will  the  judgment  be  set  aside,  because 
the  affidavit  of  the  plaintiff  states  that  the  debt  for 
which  the  judgment  was  confessed,  was  justly 
doe  and  owing  to  the  plaintiff,  without  setting 
forth  from  whom  or  by  whom.  A. 

202.  Nor  because  the  affidavit  states  that  the 
money  for  which  the  bond  was  given,  was  lent  to 
the  defendant  seven  years  before  the  date  of  the 
boad.  ts 

203.  Nor  because  t&e  affidavit  is  in  general 
terms,  and  does  not  n&x  any  sums  or  dates  to  the 
varioofl  items  stated  in  it,  as  composing  the  con- 
sideration of  the  bond,  ib, 

204.  Nor  because  the  day  of  the  month  is  omit- 
ted in  the  jurat.    Nor  because  the  officer,  before 


whom  the  affidavit  was  taken,  annexed  to  his 
name  the  letters  J.  P.  only,  and  not  the  style  of 
his  office,  in  words  at  length,  ib, 

205.  Nor  because  the  affidavit  was  entitled 
against  two  persons  as  partners,  and  the  judgment 
entered  against  them  generally,  ib. 

206.  Nor  because  iSe  affidavit  did  not  state  in 
terms,  that  the  notes,  which  formed  a  part  of  the 
consideration  for  which  the  bond  was  given,  were 
paidj'buLpnly  that  they  were  satisfied  to  the  hold- 
er, and  Aen  up  by  the  plaintiff,  ib. 

207.  Nor  because  the  affidavit  was  made  on  the 
6th  of  November,  and  the  bond  did  not  become 
doe  until  the  7th  of  the  same  month,  ib. 

208.  Though  the  affidavit  was  not  filed  with  the 
papers  in  the  cause,  when  judgment  was  entered, 
yet  the  judgment  on  bond  wiUi  warrant  of  attor- 
ney, under  the  act  of  1821,  is  not  void.  Den  v. 
ZeUers,  2  Halst.  153. 

209.  Nor  is  it  necessary  that  it  should  appear 
from  the  justice's  docket  that  the  affidavit  was 
made  and  filed  at  the  time  of  filing  the  appeal 
bond.    Anon.  1  Halst.  230. 

210.  Before  the  passing  of  the  act  of  February, 
1829,  an  affidavit  was  required  only  in  cases  of 
judgments  on  bonds  and  obligations;  not'on  war- 
rants of  attorney  without  bond.     Sharp  v.  TuUle, 

2  South.  845. 

211.  Under  the  act  of  Januaiy,  1817,  to  prevent 
the  fraudulent  confession  of  jucfffments,'the  affida- 
vit to  be  produced  to  the  judge  iiefbre  whom  the 
judgment  is  confessed,  need  not  state  the  true 
consideration  of  the  bond.  It  is  sufficient  if  it 
state  that  the  true  cause  of  the  action  is  the  bond, 
&c.    Burroughs  v.  Condit,  1  Halst.  300. 

212.  An  affidavit  which  does  not  oonibrm  snb- 
stantially  to  the  words  of  the  act,  is  the  same  as  no 
affidavit;  and  the  judgment  thereon  cannot  be  re- 
ceived in  evidence  against  third  persons.  <S!A«p* 
pard  V.  Sheppardf  6  Halst.  250. 

213.  In  case  of  a  bond,  with  warrant  of  attorney 
to  confess  judgment,  the  affidavit  must  state  the 
true  consideration  of  the  bond.  Latham  v.  Loso- 
reneey  6  Halst.  322. 

XI.    Formal  Parts,  Jurat,  &e. 

214.  If  the  affidavit  be^n.  with  the  deponent's 
name,  it  is  a  sufficient  signing.    Uaff  v.  Spieer, 

3  Caines,  190.    S.  P.  Jackson  v.  VirgU,  3  Johns. 
540. 

215.  The  copy  of  tn  affidavit,  served  on  the  op- 
posite party,  need  not  be  si^ed  with  the  depo- 
nent's name,  or  have  the  jurat.  Lrdngston  v. 
Cheetham,  2  Johns.  479. 

216.  It  is  not  neoessary  that  an  officer  taking  an 
affidavit,  or  allowing  an  appeal  from  a  justice's 
judgment,  should  add  to  his  signature  the  title  of 
his  office.  People  v.  Renssdaer  C.  P.  6  Wend. 
543.    ^ 

217.  An  affidavit  of  sale,  under  the  8th  section 
of  the  New  York  statute  concerning  mortgages,  is 
sufficient,  if  certified  "thus  —  <*  Sworn  before  me 
this  1st  day  of  June,  1829.  G.  Dexter,  Com"*, 
&c.,"  without  expressly  certifying  that  the  depo- 
nent appeared  before  him.  Jacluon  v.  QumaeTf 
2  Cow.  552.  • 

218.  As  to  the  form  of  a  certificate  authenti- 
cating an  affidavit  taken  abroad,. see  12  Wend, 
223. 

219;  The  jurats  of  affidavits  taken  before 
judges  of  the  common  pleas,  or  cemmiuionersj 
must  be  signed  by  them,  with  the  addition  of 
their  officid  descriptions.  Jackson  v.  Stiles,  3 
Caines,  128. 

220.  When  a  jurat  is  an  essential  part  of  an 
affidavit,  it  should  be  stated  in  the  copy  that  is 
served.    Chase  v,  Edwards,^  Vfwd.  W 
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XII.     Oeneral  RequitiUt  of  an  ^fidavH, 

2Sil  It  shoald  be  so  clear  and  positive,  that  an 
indictment  for  perjury  may  be  maintained  on  it. 
Peers  y.  Carter,  4  Litt.  2^.  Gaddis  t.  Durashy, 
I  Green,  324. 

222.  Ab  to  the  nedessity.that  an  affidavit  should 
be  Binned  by  the  party  making  it,  see  1  Gfeen, 
ubi  sup. 

223.  The  affidavit  to  the  plea  of  nan  estfaetum, 
is  not  rendered  defective  by  inserting  the  words 
"  to  the  best  of  the  defendant's  knowledge  and 
belief."  No  man  can  be  remiired  to  swear  posi- 
tively (if  at  all)  to  legal  inferences.  Jackson  v. 
Webster,  6  Munf.  462. 

224.  An  affidavit  of  the  service  of  a  declaration 
in  ejectment,  which  states  that  the  copy  was 
served  upon  A  B,  said  to  be  one  of  the  directors 
of  the  within-named  company,  is  insufficient. 
Den  V.  Fen,  5  Halst.  237. 

225.  If  the  judge,  who  tried  the  issue  out  of 
chancery,  be  dissatisfied  with  the  verdict,  it  ought 
to  be  certified,  or  a  bill  of  exceptions  should  be 
taken,  if  the  certificate  be  refused ;  but  it  cannot 
be  supplied  by  affidavits,  especially  of  the  coun- 
sel, for  that  wo'uld  be  a  most  dangerous  precedent. 
Sianard  V.  Graves,  2  Call,  369. 

226.  Affidavits  of  witnesses  drawn  up  by  coun- 
sel, and  sworn  to  in  the  same  words  by  dififerent 
persons,  are  suspicious  and  objectionable.  Moore 
v.  Ewing, '  Coxe,  144. 


XIII.    Miscellaneaus  Apdamts,  and  Rtdes  eaneem- 

ing  them, 

927.  Affidavits  in  supportof  abill,  (there  being  no 
proof  of  notice,)  ought  not  to  be  considered  as  tes- 
timonv  in  the  cause,  unless  it  appear  in  the  record 
that  tney  were  read,  either  by  consent  of  parties, 
or  without  opposition,  when  such  opposition  might 
have  been  made.  Braxton  v.  LWs  Heirs,  AH.  & 
M.  376. 

228.  It  seems  that,  if  affidavits  be  excepted  to  at 
the  rules,  and  not  objected  to  at  the  hearing,  in 

■  the  court  of  chancery,  but  allowed  to  be  read,  the 
former  exception  is  waved,  and  cannot  be  repeated 
in  the  court  of  appeals.  Rototon  v.  Rototon,  1  H. 
&M.  92. 

229.  In  chancery,  the  defendant  cannot  put  in 
new  rebutting  evidence  to  affidavits  of  the  plain- 
tiff which  are  offered  in  reply  to  those  first  offered 
by  defendant,     ^mes  v.  Hoiard,  I  Sumner,  491. 

'230.  ^  sheriiT's  return  of  the  service  of  a  de- 
cree nut,  or  of  any  paper,  not  directed  to  him  in 
his  official  capacity,  ought  to  be  authenticated  by 
affidavit,    .^non.  1  H.  &  M.  206. 

231.  An  affidavit,  showing  why  an  affidavit  on 
which  a  certiorari  was  granted  was  not  made  by 
the  party,  may  be  made  more  than  thirty  days  ailer 
judgment  given,  and  may, be  received  on  a  mo- 
iion  to  quash  the  certiorari,     ftam/gan  v.  Murphy, 

2  Wend.  291. 

232.  It  is  not  necessary, -in  Connecticut,  to  an- 
nex to  a  bill  of  interpleader  an  affidavit  of  the 
absence  of  collusion.  Jfitsk  v.  Smith,  6  Conn. 
421. 

.  233.  An  affidavit  that  the  plaintiff  owes  the  de- 
f^ndant  a  sum  beyond  jurisdiction  of  the  justice, 
is  not  a  frround  to  stay  proceedings.  Montgomery 
v.  SnowhiJl,  1  Pen.  361. 

234.  The  evidence  which  a  particular  witness 
gave  before  a  justice,  may,  when  such  evidence 
may  be  correctly  had,  be  brought  before  the  su- 
preme court  by  affidavit,  for  the  purpose  of  show- 
ing such  evidence  was  incompetent,  or  that  the 
justice  erred  in  admitting  it.     Goldsmith  v.  Bane, 

3  Halst.  87.     SorkufeM  v.  BrUeman,  1  South.  364. 
23.*).  A  party  in  a  cause  may  make  affidavit  of 


non-reridence,  to  obtua  Mearity  for  eosts.    Mof 
v.  Morion^  3  Halst.  177. 

236.  Affidavit  of  service  of  a  declaration  in 
ejectment  must  state  that  it  was  served  on  the 
premises.    Den  v.  Fen,  7  Halst  321. 

237.  Ill  the  ^davit  of  attendance  of  witnesses, 
their  names  must  be  stated.  La  Forge  v.' Luce, 
1  Wend.  73. 

238.  Affidavits  may  be  read  to  prove  the  person 
on  whom  the  summons  is  served  is  not  the  wife 
of  the  defendant,  and  that  she  did  not  live  in  the 
family.     Vigars  v.  Mooney,  2  Pen.  909. 

239.  An  affidavit  of  a  person  (not  one  of  the 
surveyors)  will  not  be  sufficient  evidence  to 
contradict  the  return  of  a  road.  State  v.  ScoU, 
4  Habt.  17. 

240.  When  a  general  rule  is  obtained  by  one 

Krty,  to  take  affidavits  for  a  specific  purpose,  then 
th  parties  have  leave  to  take  them,  by  virtue 
of  the  rule.    Anon,  4  Halst.  224. 

241.  A  rule  to  take  affidavits  does  not  expire  at 
the  next  term  after  it  is  taken,  but  stands  until  the 
cause  is  argued.    Rogers  v.  Ckadwiek,  5  Halst.  59. 

242.  An  affidavit  to  show  that  a  witness  lives 
out  of  the  state,  and  to  obtain  thereby  a  commis- 
sion for  the  examination  of  such  witness,  need 
not  be  taken  on  notice.    Den  v.  Wood,  5  Halst.  62. 

243.  Affidavits  of  b^-standers  cannot  be  receiv- 
ed to  contradict  a  justice's  return.  PraU  v. 
Waldron,  1  Pen.  145. 

244.  An  affidavit^  on  which  a  motion  in  court  is 
founded,  should  not  be  made  by  the  clerk  of  the 
attorney,. but  by  the  attorney  himself.  Chase  y. 
Edteards,  2  Wend.  283. 

245.  The  loss  of  an  original  paper  must  be 
shown  by  the  affidavit  of  the  plaintin,  and  not  of  a 
third  person,  in  order  to  admit  a  copy  in  evidence, 
under  the  South  -Carolina  statute  of  1803.  Ma* 
rane  y.  Carroll,  2  Bay,  525. 

246.  And  if  there  be  more  than  one  plaintiff, 
they  must  all  make  the  affidavit.  lAwning  y. 
Crawford,  2  Bailey,  296. 

247.  Where  the  action  is  by  trustees,  they,  and 
not  the  cestuy  que  trust,  must  make  the  affida- 
vit, ib.  Such  affidavit  need  not  be  made  at  the 
time  of  trial,  provided  it  is  made  after  the  com- 
mencement of  the  suit.  Sams  parties,  2  Bailey, 
591. 

248.  The  affidavit  of  a  plaintiff  is  sufficient  to 

Sut  the  defendant  to  determine  whether  he  will 
eny  upon  oath,  that  books  and  papers  referred  to 
are  in  his  custody  and  power.  If  he  does,  the 
plaintiff  must  produce  evidence,  before  he  can  have 
the  rule  that  is  prayed  for ;  if  he  does  not,  the 
plaintiff's  own  oath,  when  sufficientiy  full  and 
explicit,  is  conclusive.  Commonwealth  v.  Gross, 
1  Ashm.  281. 

249.  Where,  by  the  regulations  of  the  treasury 
department  of  the  United  States,  affidavits  are  re- 
ceived as  evidence  of  claims,  they  may  lawfully 
be  sworn  to  before  a  state  magistrate.  United 
States  V.  Bailey,  9  Pet.  238. 

250.  A  petition  for  the  removal  of  a  cause  from 

>a  state  court,  into  the  circuit  court  of  the  United 

States,  must  be  accompanied  with  an  affidavit  or 

otiier  verification  of  the  fact*  therein  set  forth. 

Ogden  v.  Baker,  1  Green,  75. 

251.  On  motion  to  set  aside  a  judgment,  an  affi- 
davit of  the  defendant's  attome}^  that  the  plaintiff 
consented  to  take  judgment  subject  to  the  plea  of 
jdene  administravit,  ox  plene  administravit  prteter , 
such  agreement  not  appearing  in  writing,  nor  on 
the  record,  and  a  counter  affidavit  of  the  plaintiff 
being  offered;  both  affidavits  were  rejected,  and 
the  motion  denied.  Malcomson  r.  James,  Har- 
per, 7. 

Affidavits  for  reference.  See  AnBiTRAiiEin 
and  Award.  II. 
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AFFRAT. 

1.  Where  two  or  more  are  indicted  for  an  affray, 
one  may  be  acquitted,  and  the  other  or  others  con- 
victed.    Cask  V.  State,  2  Orert.  198. 

2.  It  is  not  necessary,  to  constitute  an  affray, 
that  the  parties  fiffht  by  consent,  ib.  Contra,  it 
seems,  Kium  v.  TAs  State,  1  Blackf.  377. 

3.  It  is  not  sufficient  evidence  to  support  an  in- 
dictment against  two  defendants,  for  an  affray, 
that  they  were  seen  in  close  combat,  lying  on  the 
ground.    Klum  v.  7%s  State,  1  Blackf.  377. 

4.  A  and  B  were  indicted  for  an  affray  in  as- 
saulting and  fighting  each  other;  the  jury  found 
them  both  not  guilty  of  an  afiray,  but  that  A  was 
guilty  of  an  assault  and  battery  on  B :  judgment 
was  rendered  against  A,  on  this  finding.  State  v. 
Men,  4  Hawks,  356.  Contra,  CommonweaUk 
V.  Perdue,  2  Virg.  Cas.  227. 

5.  *'  We  find  that  an  affray  was  committed  by 
C.  and  S.,  in  the  fighting  of  B.  in  W.  county,  as 
charged  in  the  indictment;  and  the  defendant 
aided  and  assisted  in  the  commission  of  the  affray," 
was  held  to  be  a  verdict  convicting  the  defendant 
of  an  affray.     Curlin  v.  SUUe,  4  Terg.  143. 

6.  To  constitute  an  affray,  there  must  be  a  fight- 
ing between  two  or  more  in  some  public  place. 
Sampson  v.  State,  5  Ter^.  356. 

7.  AfErays  are  not  indictable  in  Missouri :  they 
are,  by  statute,  punishable  only  by  a  summary 
process  before  a  justice  of  the  peace.  Stele  v. 
L^fflfrd,  3  Mia.  1(12.    See  Arrest,  III. 
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AGREEMENT. 

Making  the   AgreemaU ;    ( a.) 
(  b.)  by  Letter  ;  (c.)  Assent  of  Parties  mid 
Acceptance  of  Offer;  (d.)  Price. 

Consideration;  (a.)  generally;  (b.)  ^ood 
and  st^ient ;  ( c.)  moral  and  equitable 
Obligation  ;  (  d.)  insufficient  Consideration 
and  gratuitous  Promises;  {e.)  executed 
Consideration. 

Parties  to  an  Agreement;  (a.)  who  bound 
by,  and  toko  entitled  under  ;  (b.)  JYame  and 
Description. 

Validity  of  Agreement  generally. 

VaUdlty  as  regards  jmoUc  Policy  ;  (  a.)  ^en- 
erally  ;  (  b.)  Restraint  of  TVade  ;  ( c.)  Cham^ 
perty  and  Maintenance  ;  (d.)  Fraud  ;  (e.)In' 
toxieation  and  Duress  ;  (  f.)  weak  Minds  ; 
(a.) unconscionable;  (h.)  trading  by  and 
wtik  alien  Enemy. 

Validity  as  regards  Salutes  ;  ( a.)  general' 
ly;  (b.)  Offices;  (c.)  Stock;  (d.)loUery; 
(e.)  Gaming. 

Validity  as  regards  Morality. 

Construction;  (a..) generally ;  (h.) optional; 
(  c.)  dependent  and  indepenaent  Stipula- 
tions and  Conditions;  (a.)  Agreements  to 
convey  Real  Estate  ;  (  e.)  particular  Agree- 
ments. 

Altering. 

Rescinding,  Merger,  and  Discharge  ;  ^a.)  by 
Act  of  Parties  ;  (  b.)  by  Overatton  of  Law. 

Performance  ;  (  a.)  generally  ;  (  b.)  Agree- 
ments for  Deeds;  (c.)  Time  and  Place; 
(d.)  Excuse;  (e.)  Part  Performance. 


I.  Making  the  Agreement. 
(a.)  Generally. ' 

1.  Though  a  oontmct  be  formal  and  complete, 
yet,  if  undetstood  by  the  parties  as  a  jest,  it  is  not 
binding.   Armstrong  t.  M*  Ghee,  Addis,  ^l. 

2.  A  state  may  contract  with  an  individual,  by 
an  act  of  the  legislature ;  and  two  or  more  states 
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may  contmct  in  that  form.     Canal  Co,  ▼.  Rail- 
road Co.  4  Gill  &  Johns.  5. 

3.  A  grant  of  a  franchise  or  any  beneficial  inter- 
est to  a  person  or  corporation,  by  tlie  legislature, 
constitutes  a  contract  betvVeen  the  government 
and  \ha  grantee,  which  cannot  be  repealed,  nor 
the  force  of  it  impaired,  by  the  legislature. 
Charles  River  Bridge  v.  Warren  Bridge,  7  Pick. 
344.  See  Fletcher  v.  Peck,  6  Cranch,  87.  Canal 
Co.  v.  Railroad  Co.  4  Gill  &.  Johns.  1. 

4.  Under  the  Massachusetts  statute  of  1827,  d. 
118,  providing  that  **  all  contracts  on  account  of 
the  state  prison  shall  be  made  with  the  warden, 
and,  when  approved  by  the  inspectors,  shall  be 
binding  in  law,"  the  contracts  need  not  be  in 
writing.    Austin  v.  Foster,  3  Pick.  341. 

5.  Such  approval  may  be  implied  from  acts,  and 
need  not  be  ^iven  by  express  vote,  nor  appear  oti 
the  records.  Uf. 

(b.)  By  Letter. 

6.  On  the  15th  of  January,  an  application  was 
made,  on  behalf  of  the  plaintiff,  who  lived  at  Hop- 
kinton,to^e  defendants,  an  insurance  company 
at  Concord,  for  insurance  upon  the  plaintiff's 
buildings.  The  defendants  stated  the  terms  on 
which  they  would  insure  them,  and  prepared  a 
written  application,  and  a  premium  note,  both 
bearing  date  of  the  16th,  to  be  signed  by  the 
plaintiff;  and,  upon  their  beinff  returned  to  the 
defendants,  by  mail,  a  policy,  bearing  the  same 
date,  was  to  bie  sent  to  the  plaintiff.  The  plain- 
tiff*s  agent,  who  was  a  postmaster  at  Hopkinton, 
presented  tke  written  application,  and  the  note,  to 
the  plaintiff,  on  the  28th  ;  and  the  plaintiff  signed 
them  forthwith,  and  left  them  in  the  hands  of  the 
postmaster,  to  be  forwarded  to  the  defendants. 
There  was  a  mail  every  Saturday  from  Hopkinton 
to  Concord,  and  these  papers  Were  mailed  and  for- 
warded on  Saturday,  the  3d  of  February ;  but  the 
defendants  refused  to  give  the  plaintiir  a  policy, 
the  buildings  having  been  destroyed  by  fire  on  the 
31st  of  January.  In  an  adtion  for  the  loss,  it  was 
held  that  no  contract  of  insurance  had  been  com- 
pleted between  the  parties,  the  papers  signed  by 
the  plaintiff  being  in  the  hands  of^his  aeent,  and 
there  receivable  until  after  the  buildings  nad  been 
destroyed.  Thayer  v.  Middlesex  MuttuU  Fire  ins. 
Co.  10  Pick.  326. 

7.  A  offered  to  purchase  of  B  two  or  three  hun- 
dred barrels  of  flour,  to  be  delivered  at  George- 
town by  the  first  water,  and  to  pay  for  the  same  a 
stated  price ;  and,  to  the  letter  containing  the 
offer,  required  an  answer  by  the  return  of  the 
wagon  by  which  the  letter  was  sent.  This  wagon 
was,  at  the  time,  in  the  service  of  B,  cndemployed 
by  him  in  conveying  flour  from  his  mill  to  Har- 
per*s  Ferry,  near  to  which  place  A  then  was. 
His  offer  was  accepted  by  B,  in  a  letter  sent  by 
the  first  regular  mail  to  Georgetown,  and  re- 
ceived by  A  at  that  place  ;  but  no  answer  was  ever 
sent  to  Harper's  Ferry.  Held  that  (his  accept- 
ance, communicated  at  a  place  different  from  that 
indicated  by  A,  imposed  no  obligation  binding  on 
him.     Eliason  v.  Henshaw,  4  Wheat.  225. 

8.  The  plaintiff  wrote  by  mail  to  the  defend- 
ants, inquiring  on  what  terms  they  would  insure 
his  vessel.  Cfn  the  1st  of  January,  the  defendants 
wrote  that  they  would  insure  it  at  a  certain  rate ; 
on  the  2d,  they  wrote  another  letter,  retracting. 
The  plaintiff,  before  he  received  the  last  letter,  put 
into  the  post-ofiice  an  answer  to  the  defendants* 
first  letter,  acceding  to  tiie  terms  proposed.  It 
was  held  that  the  defendants  had  not  made  an 
agreement.  MCuUoch  v.  Flagle  Ins.  Co.\  Pick. 278. 

9.  Where  a  joint  owner  of  a  cargo  of  brandy, 
ordered  from  France,  and  supposed  to  be  at  sea, 
wrote  from  St.  Domingo  to  his  co-owner  in  New 
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York,  on  the  d4th  of  December,  proposing  that 
the  latter  should  take  the  adventure  solely  to  his 
own  account;  who,  on  the  17th  of  January,  in  an- 
swer to  the  proposititui,  said  he  would  delay  com- 
ing to  a  determmatton  until  he  again  heard  from 
the  party  making  the  offer ;  and  the  owner  in  St. 
Domingo,  on  the  7th  of  March,  acknowled^d  the 
receipt  of  the  answer,  saying  he  had  noted  its  con- 
tents, and  on  the  28th  of  March,  by  another  letter, 
confirmed  the  offer  made  in  December ;  and  the 
owner  in  New  York,  on  the  25th  of  March,  after 
the  arrival  of  the  brandy  in  port,  wrote  to  the  own- 
er in  St.  Domingo  that  he  had  decided  to  take  the 
adventure  to  his  own  account,  and  had  credited 
him  with  the  invoice  ;  it  was  held  that  the  ofier  to 
sell  remained  open,  and  that  its  acceptance  on  the 
25th  of  March  closed  the  bargain,  notwithstanding 
that  the  letters  of  the  25th  and  28th  of  March  did 
not  reach  the  place  of  their  direction  until  after 
the  death  of  the  party  accepting,  which  happened 
on  the  10th  of  April.  MaeHer  v.  Fritk,  6  Wend. 
103.     See  MerUL  v.  Hedge,  12  Conn.  424. 

(c.)  Assent  of  Parties,  and  Acceptance  of  Offer. 

10.  The  assent  of  both  the  parties  is  necessary 
to  constitute  an  agreement.  Bruce  v.  Pearson, 
3  Johns.  534.     See  Innis  v.  Roane,  4  Call.  379. 

•11.  They  must  have  assented  to  the  same  sub- 
ject matter  in  the  same  sense.  Hazard  v.  JVcio 
ingland  Mar.  Insurance  Co.  1  Sumner,  218. 

12.  If  one  party  does  not  accede  to  a  promise  as 
made,  the  other  party  is  not  bound  by  it.  Tuttle 
y.  Love,  7  Johns.  470.  Eliason  v.  Hcnskaw,  4 
Wheat.  225.     Bruce  v.  Pearson^  3  Johns.  534. 

13.  If  A  sign  a  writing  that  he  will  sell  B  a 
house  on  certain  terms,  it  is  a  mere  proposition, 
and  not  an  agreement,  unless  B  assents  to  it. 
Tucker  v.  Wood,  12  Johns.  190. 

14.  Where  an  agreement,  intended  as  a  substi- 
tute for  an  existing  agreement  between  the  same 
parties,  was  drawn  up  and  sent  to  the  defendant, 
who  approved  of  it,  and  promised  to  execute  it,  but 
it  was  not  executed  by  the  plaintiff,  it  was  held 
inoperative  for  want  of  consideration  and  mutu- 
ality.    Wood  V.  Edteards,  19  Johns.  205. 

15.  The  acceptance  of  a  written  offer  of  a  con- 
tract of  sale  consummates  the  bargain,  provided 
the  ofier  is  standing  at  the  time  of  acceptance. 
Maetier  v.  Frith,  6  Wend.  103. 

16.  A  willingness  to  enter  into  the  agreement 
by  the  party  onerin^  is  presumed  to  continue  for 
the  time  limited,  and  if  that  time  be  not  fixed  by 
the  offer,  then  until  it  is  expressly  revoked,  or 
countervuled,  by  a  contrary  presumption.  Mac- 
tier  V.  FriUi,  6  Wend.  103. 

17.  When  an  engagement  is  made  by  a  party  to 
decide,  on  the  happening  of  a  particular  event, 
whether  to  accept  an  omr  of  a  contract  of  sale, 
the  contract  is  not  completed  on  the  happening  of 
the  event  until  the  decision  is  made.  Maetier 
y.  Frith,  6  Wend.  103. 

18.  From  the  moment  when  the  minds  of  the 
contracting  parties  meet,  signified  by  overt  acts, 
the  agreement  is  obligatory,  although  a  knowledge 
of  such  concurrence  is  not  known  at  the  time  to 
both  parties.    Maetier  y.  Frith,  6  Wend.  103. 

19.  A  bargain  may  be  considered  as  closed 
where  nothing  mutual  between  the  parties  re- 
mains to  be  done,  to  give  either  a  ri^ht  to  have  it 
carried  into  effect.  Maetier  v.  Fr%th,  6  Wend. 
103. 

20.  A  paper,  filed  in  the  cause  by  one  party, 
offering  to  be  bonnd  by  certain  terms  if  the  ver- 
dict should  be  in  his  favors  but  not  accepted  by 
the  other  party,  is  not  binding  on  the  party  who 
filed  it.     Bmner  v.  Blessing,  8^.  d^  R.  243. 

21.  Where  manufacturers  in  the  country  sent 
an  order  to  merchants  in  the  city  for  a  quantity  •f 


plough-castings,  to  he  forwarded  on.  the  canal,  only 
a  part  of  which  were  forwarded,  and  those  by  lan'd 
carriage,  by  means  whereof  the  expense  of  trans- 
portation was  increased ;  it  was  held,  in  an  action 
for  the  price  of  the  property  forwarded,  that  the 
plaintifiii  were  not  entitled  to  recover  without 
showing  an  acceptance  of  the  goods  by  the  defend- 
ants.    Coming  v.  Coltj  5  Wend.  253. 

22.  Where  there  is  no  evidence  of  acceptance, 
notice  of  refusal  to  accept  is  not  necessary  ;  and 
whether  there  has  been  an  acceptance  or  not,  is  a 
question  for  the  jury.  Coming  v.  CoU,  5  Wend 
253. 

23.  TTie  town  of  P.  by  vote  agreed  to  accept  of 
a  pauper  as  an  inhabitant,  on  condition  that  the 
town  of  T.  would  relinquish  all  demands  against 
the  former  town.  Nearly  six  years  afterwards, 
the  latter  town  accepted  the  proposition,  and  ten- 
dered to  the  town  or  P.  a  note,  that  being  tlie  only 
demand  it  held  against  that  town.  This  was  held 
to  be  an  unreasonable  delay,  and  that  the  tender 
was  wholly  inoperative  to  revive  the  proposal  and 
render  it  binding  on  the  town  of  r.  Peru  v. 
Turner,  1  Fairf.  185. 

24.  A  and  B  having  an  open  account,  an  adjust- 
ment takes  place  between  A  and  an  agent  of  B,  duly 
authorized,  and  the  balance  found  due  is  paid  over 
to  the  agent.  B  expresses  dissatisfaction ',  where- 
upon A  writes  to  B,  <<  Re-peruse  the  accounts, 
make  out  a  statement  according  to  your  wishes, 
and  draw  on  me  for  the  balance,  which  shall  be 
punctually  honored."  Two  years  afterwards,  B, 
being  pressed  by  a  creditor,  draws  a  bill  on  A  in 
favor  of  the  creditor.  It  was  held  that  A  was  not 
bound  to  accept  or  pay  a  bill  so  drawn.  Wilson 
V.  Clements,  3  Mass.  1. 

25.  R  agreed  to  pay  for  a  quantity  of  hay,  pro- 
vided L  should  pronounce  it  merchantable ;  and  L 
pronounced  it  "  a  fair  lot,  say  merchantable ;  not 
quite  so  good  as  I  expected ;  the  outside  of  the 
bundles  some  damaged  by  the  weather."  Held 
that  R  was  not  bound.  Crane  v.  Roberts,  5 
Greenl.  419. 

(d.)  PrUe. 

26.  A  memorandum  was  ^iven  as  fi>llow8 :  "  It 
is  agreed  that  B  is  to  have  the  refusal  of  a  certain 
farm,  situate,  &c.,  which  was  bought  by  me  for 
^1940,  upon  his  complying  with  certain  conditions, 
from  the  1st  day  of  April  next,  which  conditions 
the  aforesaid  B  has  complied  with.*'  Held  that  this 
was  a  valid  contract,  and  that  it  expressed  the  price 
for  which  the  land  was  to  be  conveyed.  Bird 
y.  Richardson,  8  Pick.  252.  See  Attwood  ▼.  Cobh, 
16  Pick.  227. 

27.  If  a  person  agree  to  buy  certain  property, 
and  to  pay  therefor  a  price  according  to  the  yalu- 
ation  of  a  third  person,  such  contract  is  bindinCf 
and  the  price  at  which  the  property  is  valued, 
pursuant  to  the  agreement,  may  be  recoTered 
Broum  v.  Bellows,  4  Pick.  179. 


II.  Consideration. 
(a.)  Generally. 

28.  In  all  unsealed  contracts,  a  consideration 
must  be  averred  and  proved.  Roper  y.  StanSf 
Cooke,  499. 

29.  An  agreement  without  consideration  ■  no 
bar  to  legu  rights.  Mosby  v.  Leeds,  3  Call, 
439. 

30.  A  mere  written  agreement  is  on  a  footing 
with  an  oral  contract,  and  requires  a  consideration 
to  support  it.  Cook  v.  Bradley,  7  Conn.  57.  Pso- 
v^  y.  ShaU,  9  Cow.  778.  Burnet  y.  Bisco,  4  Johns. 
235.  See  also  Thatcher  y.  Dinsmore,  5  Mbm.  301 
Brown  v.  Adams,  1  Stew.  61.  Benerleys  y.  flWmgs. 
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4  Manf.  95.  CSxrk  v.  StmU,  6  Yerg.  418.  Roper 
r.  Stone,  Cooke,  497.  Ferrine  v.  Ckeesemanf  6 
Hakt.  174. 

31.  It  ifl  not  necessary  that  the  conBideration 
flhould  be  expressed  in  the  writing.  JlngUy 
V.  Cuiter,  7  Conn.  291. 

32.  If  not  expressed  in  the  writing,  a  considera* 
tion  may  be  proved  aliunde,  Amu  t.  Ashley ^ 
4  Pick.  71. 

33.  But  if  expressed  in  the  writing,  no  other 
can  be  proved.  Schermerkom  v.  Varuierkeydenf 
1  Johns.  139.  Veacoek  v.  M'CaU,  Gilpin,  329. 
Emery  y.  Chaee,  5  Greenl.  232.  Unless  Uie  words 
**for  other  considerations"  are  used.  MaigUy 
"7,  Hauer,  7  Johns.  341. 

34.  An  undertaking  to  answer  for  the  debt  of 
another,  though  in  writing,  and  signed  by  the 
defendant,  is  void,  if  no  consideration  move  be- 
tween the  plaintiff  and  defendant,  either  of  for- 
bearance or  otherwise.  Elliot  v.  Giesef  7  Har.  & 
J.  457.  Leonard  y.  Vredenburgh,  8  Johns.  29. 
See  also  Bailey  v.  Freeman,  4  Johns.  280.  Unless 
the  undertaking  is  contemporaneous  with  the 
original  debt.  Leonard  v.  Vredenburghf^  JoYmt. 
29.    See  also  Tennev  v.  Prince,  4  Pick.  387. 

35.  A  guaranty  of  a  note,  Uke  any  other  promise, 
if  without  consideration,  is  void.  Aldridge  v.  Tlur- 
iwr,  1  Gill  &,  Johns.  427.  Tenney  v.  Prince,  4  Pick. 
385.    S.  C.  7  Pick.  243.  • 

36.  It  is  not  necessary  that  the  consideration 
should  pass  from  the  bargainee  to  the  bargainor  in 
order  to  vest  the  property  in  the  bargainee ;  it  will 
be  sufficient  if  advanced  by  a  third  person. 
IfCarty  v.  Blevins,  5  Yerg.  195. 

37.  A  promise  without  consideration  originally 
will  not  he  supported  by  the  fact  that  the  party  to 
whom  it  was  made  has  sustained  special  damages. 
Thome  y.  Deas,  4  Johns.  84. 

38.  Thua,  where  A  and  B  were  joint  owners  of  a 
vessel,  and  A  voluntarily  undertook  to  get  her 
msured,  but  neglected  so  to  do,  and  the  vessel 
was  lost,  it  was  held  that  B  could  not  sustain  an 
action  against  A  for  his  neglect.  Thorne  y.  Deas, 
4  Johns.  84.  In  promises,  the  extent  of  benefit  is 
not  to  be  considered  in  determining  whether  they 
are  binding  or  not.  Randle  v.  JaarriSy  6  Yerg. 
506. 

39.  Mere  inadequacy  of  consideration,  untijio- 
tnred  by  fraud  or  circumvention,  is  not  a  sufficient 
ground  for  vacating  an  agreement  otherwise  regu- 
Ur.  Steteart  v.  The  State,  2  Har.  &.  Gill,  114« 
WhiUfieid  y.  M'Leod,  2  Bay,  360.  Knobb  v.  Und- 
Mr,  5  Ham.  471.  See  Brachan  v.  Griffin,  3  Call, 
4^.  George  v.  Richardson,  Gilmer,  230.  M'Kin- 
ney  y.  Finckard,  2  Leigh,  149.     Goree  v.  Wilson, 

1  BaUey,  597.    Meaeham  v.  AfKie,  1  Hill,  374. 

(b.)  Good  and  sufficient. 

40.  An  injury  to  the  party  to  whom  the  promise 
is  made,  or  a  lienefit  to  the  party  promising,  is  a 
sufficient  considerat^n.  Miller  v.  Drake,  1  Caines, 
45.     Powell  v.  Brovm,  3  Johns.  100.    Forster  v. 

'Fuller,  6  Mass.  58.  Overstreet  y.  Philips,  1  Litt. 
123.  ToumUy  v.  SumraU,  2  Pet.  182.  Lemester 
V.  Burckhart,  2  Bibb,  30.     WoMridge  v.  Gates, 

2  J.  J.  Marsh.  222.  See  also  Lent  v.  Padelford, 
10  Mass.  230.  Train  v.  Gold,  5  Pick.  380.  Sea^ 
nuut  y.  Seaman,  12  Wend.  381.  RuTidle  y.  Har- 
ris, 6  Yerg.  508. 

41.  To  constitute  a  consideration  for  an  agree- 
ment, it  is  not  absolutely  necessary  that  a  benefit 
should  accrue  to  the  person  making  the  promise ; 
it  is  sufficient  that  something  yalus3)le  flows  from 
the  person  to  whom  it  is  made,  and  that  the  prom- 
ise is  the  inducement  to  the  transaction.  Violeit 
y.  Paiton,  5  Cranch,  142.  150. 

42.  In  the  common  case  of  a  letter  of  credit^ 
lelyen  by  A  to  B,  the  person  who,  on  the  faith  of^ 


that  letter,  trusts  B,  has  a  remedy  against  A,  al- 
though no  benefit  accrue  to  A  as  the  consideration 
of  his  promise.  Violett  y.  Patton,  5  Cranch, 
142. 

43.  A  promise  to  three,  upon  a  consideration 
proceeding  from  them  and  a  fourth  person,  will 
support  an  action  brought  by  the  three.  Cabot  v. 
Haskins,  3  Pick.  83.  See  also  Farron  y.  Turner, 
2  Marsh.  496.  Crocker  y.  Higgins,  7  Conn. 
347. 

44.  But  being  indebted  to  three  jointly  is  not  a 
sufficient  consideration  to  support  a  promise  to 
one  separately  for  hb  portion  or  the  debt.  Vada- 
kin  V.  Soper,  1  Aik.  287. 

45.  Where  one  pays  money  for  another,  at  the 
request  of  the  latter,  he  cannot  resist  the  repay- 
roent  of  it  on  the  ground  that  the  original  debt 
was  not  legally  due.  Moseley  v.  Boush,  4  Rand. 
392. 

46.  Waver  of  a  legal  rights  at  the  request  of  an- 
other person,  is  a  good  Qonsideration  tot  a  prom 
ise  by  him.    Farmer  v.  Stetoart,  2  N.  Hamp.  97. 

47.  A  forbearance  to  assert  a  lien  on  a  personal 
chattel  is  a  good  consideraUon  for  a  promise  by 
one  interested,  to  avoid  paying  off  the  lien.  J^ich- 
Olson  Y.May,  Wright,  660. 

48.  If  a  creditor  of  a  testator  give  up  his  secu- 
rity to  the  executor,  upon  his  promise  to  pay  the 
debt,  he  having  sufficient  assets  for  the  purpose, 
this  will  be  a  sufficient  consideration  for  the  prom- 
ise.    Stebbins  v.  Smith,  4  Pick.  97. 

49.  A  dischargf  of  a  defendant  on  an  execution, 
by  which  the  debt  is  released,  is  sufficient  to  sus- 
tain a  promise  to  pay  the  debt  and  costs.  Hinman 
y.  MouUon,  14  Johns.  466. 

50.  The  incurring  of  a  liability,  in  consequence 
of  the  promise  of  another,  is  a  good  consideration 
UnderfdU  v.  Gibson,  2  N.  Hamp.  352. 

51.  Sundry  persons  agreed  to  lend  to  the  editors 
of  a  newspaper  the  sums  set  against  their  names 
respectiyely,  the  same  to  be  paid  to  one  of  their 
number,  as  agent,  &c.  He  advanced  money  to 
the  editors,  on  the  ground  of  the  subscription ; 
and  it  was  held  that  he  had  a  right  of  action 
against  a  subscriber  who  refused  to  pay  the  sum 
he  had  subscribed.  Homes  y.  Dana,  12  Mass 
190. 

52.  Where  seyeral  persons  subscribed  money  for 
the  purpose  of  establishing  and  running  a  stage- 
coach, and  some  of  the  suoscribers  held  a  meet- 
ing, at  which  an  agent  was  chosen  for  the  pur- 
pose of  putting  the  scheme  into  operation,  who 
advanceu  his  own  money  for  that  purpose,  and 
afterwards  brought  an  action  a^nst  a  subscriber, 
who  had  no  notice  of  the  meeting,  to  recover  the 
amount  of  his  subscription ;  and  it  being  proved 
that  the  defendant,  afler  tlie  plaintiff  was  chosen 
agent,  offered  to  pay  him  the  amount  of  his  sub- 
scription.in  specific  articles,  and  also  declared,  on 
another  occasion,  that  he  should  have  paid  his 
subscription  if  the  plaintiff  had  not  ill-treated  him  ; 
it  was  held  that  the  defendant  had  thereby  waved 
any  objection,  on  account  of  the  want  of  notice  to 
attend  the  meeting,  and  had  recognized  his  origi- 
nal engagement  as  still  subsisting ;  and  the  action 
was  maintained.  Bryant  v.  Goodnow,  5  Pick. 
228. 

53.  Where  divers  persons  subscribed  to  a  fund 
for  the  support  of  public  worship,  promising  to 
pay  the  trustees  of  tne  parish  funds  the  sums  sub- 
scribed, on  condition  that  the  trustees  should  man- 
age the  funds  in  a  particular  manner,  and  apply 
the  income. thereof  to  the  support  of  a  Congrega- 
tional  minister,  and  to  the  payment  of  the  parish 
taxes  which  might  be  assessed  on  the  subscribers, 
it  was  held  that  the  promise  was  binding  on  the 
subscribers,  the  acceptance  of  it,  on  the  condi* 
tions  prescribed,  being  an  engagement  on  the  part 
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of  the  trustees  to  perform  those  conditions.    Far- 
sonagt  Fund  v.  Ripley ,  6  Greenl.  442. 

54.  The  subsequent  change  in  the  articles  of 
(kith  adopted  by  the  church,  does  not  absolve  the 
parties  rrom  the  obligation  of  such  agreement, 
though  made  in  some  essential  particulars,   ib. 

55.  The  defendant  subscribed  a  paper,  whereby 
he  agreed  to  pay  the  plaintiffs,  an  incorporated 
college,  a  certain  sum,  provided  the  college  re- 
mained in  the  place  where  it  then  was ;  otherwise, 
the  subscription  to  be  void,  and  the  money,  if  paid, 
to  be  refunded ;  and  also  provided  the  corporation 
should,  within  one  year,  accept  the  subscription, 
and,  by  vote,  order  an  entry  of  the  paper  upon 
their  records.  These  conditions  having  been  com- 
plied with,  it  was  held  that  the  promise  was  made 
for  a  sufficient  consideration,  and  was  binding  on 
the  defendant.  WiUiams  CoUege  r.  Danfarthf  13 
Pick.  541. 

66.  One  person  subscribed  a  paper  with  others, 
each  engajgring  to  pay  a  certain  sum  of  money  for 
raisinga  lond  for  the  establishment  of  an  acade- 
my. The  said  subscriber,  on  application  by  the 
trustees  for  payment  of  a  portion  of  his  subscrip- 
tion, furnished  some  materials  towards  the  fur- 
nishing the  building  which  the  trustees  had  erect- 
ed ;  and  he  was  held  liable  to  the  trustees  for 
the  remainder  of  his  subscripUon,  on  the  ground 
of  money  paid  and  laid  out  by  them  for  bis  use. 
Farmington  ^cad^my  v.  Mien,  14  Mass.  172. 

57.  Where  one  contn^cting  pirty  reAisei  to  ful- 
fil his  agreeqient,  ai^d  the  otner  m^es  a  new 
promise,  on  condition  that  he  will  go  on  with  it, 
the  latter  promise  is  not  void  for  want  of  a  con- 
sideration.   Munroe  v.  Perkins,  9  Pick.  305. 

58.  The  purchase  of  real  estate  is  a  good  consid- 
eration for  a  promise  made  by  the  grantor  to  the 
grantee,  in  order  to  induce  him  to  make  the  pur- 
chase.   Pierce  Y.  Woodward,  6  Pick.  206. 

59.  A  promise  to  pay  a  sum,  claimed  by  one 
party,  and  denied  to  be  due  by  the  other,  if  the 
party  claiming  will  swear  to  the  correctness  of  the 
claim,  and  he  does  so  swear,  is  a  valid  promise; 
and,  in  an  action  on  the  promise,  the  defendant 
will  not  be  oermitted  to  prove  that  the  plaintiff 
had  sworn  falsely,  or  was  mistaken.  Brooks  v. 
Ball,  18  Johns.  3^. 

60.  An  adjournment  of  a  suit  in  a  justice*B 
court  is  a  sufficient  consideration  for  an  agree- 
ment Stewart  Y,  M*Guin,  I  Cow.  99.  Richard- 
son V.  Brown,  1  Cow.  255. 

61.  A  promise,  made  while  sober,  by  a  habitual 
drunkard,  to  his  physician,  that  he  would  pay  him 
a  hundred  dollars,  in  consideration  of  whicn  the 
physician  undertook  and  promised  to  cure  him  of 
his  appetite  for  ardent  spirits,  is  binding,  tisk  ▼. 
Townsend,  7  Terg.  146. 

62.  A  promise  in  writing  to  pay  a  physician  a 
certain  sum,  in  consideration  that  he  would  at- 
tend a  sick  person,  is  obligatory.  Aver  v.  Hay, 
2  Rep.  Con.  Ct  365.  See  Boyd  v.  Sappingtan, 
4  Watts,  247. 

63.  A  delivery  of  goods,  levied  on  by  a  sheriff, 
is  Insufficient  consideration  for  a  promise  to  re- 
deliver them.    Loekwood  v.  Btdl,  1  Cow.  SQ2. 

64.  The  sale  of  an  equitable  titie  is  at  law  a 
sufficient  consideration.  WkUheck  v.  fFkUbeek, 
9  Cow.  266. 

65.  A  promise  in  writing  to  pay  the  amount  of 
an  execution  to  the  attorney  of  the  creditor,  on 
condition  of  the  assignment  of  the  execution  to  the 
promisor,  is  valid,  the  debtor  being  discharged 
forthwith  from  custody,  and  the  assignment  made 
when  payment  was  demanded.  Page  v.  ThrcJl,  2 
Verm.  448. 

66.  A  written  instrument,  in  the  form  of  a  bond, 
but  not  under  seah  taken  by  a  sheriff  as  security  I 
for  the  liberties  of  the  prison,  wiU  be  valid ;  and  I 


the  indulgence  of  the  prisoner  within  such  liber- 
ties is  a  sufficient  consideration  to  support  such  in- 
strument.  Seymour  v.  Harvey,  8  Conn.  63.  See 
Cantey  v.  Duren,  Harper,  434. 

67.  A  promise  by  a  legatee  to  the  testator,  that 
he  will  pay  a  certain  sum  of  money  to  another  per- 
son, in  consequence  of  which  the  testator  omitted 
to  bequeath  the  same  sum  to  that  person,  is  found- 
ed on  a  sufficient  consideration,  and  will  support 
notes  afterwards  executed  by  the  legatee  to  that 
person.     OavUaher  v.  Gaullaker,  5  Watts,  2U0. 

68.  The  mother  of  O.  promised  her  hnsbaad,  a 
short  time  before  his  death,  that  she  would  give 
all  her  property  to  their  daughter  O.,  in  conie- 
quence  of  which  he  made  his  will,  lesTing  C.  D.O. 
a  fkmily  Bible  and  a  spinning-wheel,  as  a  token 
of  his  aflbction,  it  being  nis  desire  and  expectation 
that  her  mother  would  provide  for  her,  she  having 
it  fully  in  her  power  to  do  so.  Held  that  the 
mother  was  bound  to  give  O.  an  estate  of  inherit- 
ance in  her  property,  to  take  eflfeet  on  her  death. 
Owing's  case,  1  Bland,  397.  402. 

69.  Where  it  appeared  that  A  ^  B,  being  in 
failing  circumstances,  and  about  to  make  an  as- 
signment to  the  defendant  for  the  benefit  of  cred- 
itors, expressed  a  wish  to  prefer  their  workmen, 
but  did  not  carrr  it  into  efifect,  in  consequenee  of 
a  promise  by  the  defendant  that  they  should  be 
paid,  at  any  ralb ;  it  was  held  that  thie  defendant 
was  liable  'on  thi«  promise.  Hind  v.  Holdskn, 
2  Watts,  104. 

70.  The  obligation,  imposed  upon  towns  by  stat- 
ute, to  support  paupers  having  a  legal  settlement 
therein,  is  a  good  consideration  for  an  expicss 
promise  to  reimburse  expenses  incurred  by  another 
town  for  the  support  of  such  paupers,  altaou^  the 
liability  to  pay  for  the  support  of  such  paupers 
would  be,  without  such  promise,  barred  bj  the 
limitation  in  the  statute  creating  it.  Belfiu€  v. 
Leominster,  1  Pick.  123. 

71.  A  subsisting  legal  obligation  to  do  a  thing  is 
a  sufficient  consideration  for  a  promise  to  do  it. 
Cook  V.  Bradley,  7  Conn.  57. 

72.  The  liability  to  pay  a  taxed  bill  of  coats  is  a 
sufficient  consideration  for  a  promise  to  pay  them. 
Warner  y.  Booge,  15  Johns.  233. 

73.  A  liability  for  another  on  a  contract  in 
force  is  a  sufficient  consideration  for  a  mortgage  or 
pledge  ;  and  the  ratio  of  the  consideration  to  the 
value  of  the  pledge  is  of  no  importance.  Jewett 
V.  Warren,  12  Mass.  300. 

74.  Marriage  is  a  valuable  consideration  for  an 
agreement.     Whdan  v.  Wkdan,  3  Cow.  •537. 

75.  A  promise  to  convey  land,  in  considention 
of  the  plaintiff  *s  marrying  the  defendant's  niece, 
is  binding.    Barr  v.  HiU,  AddU.  276. 

76.  Seduction  of  a  female,  and  begetting  upon 
her  a  bastard  child,  is  a  sufficient  consideration  for 
a  promise  by  the  party  to  give  his  bond  to  the 
woman  for  a  sum  of  money,  if  there  be  nothing 
unfair  or  oppressive  in  the  transaction ;  but  if  the 
promise  were  solely  in  consideration  of  stopping  a 
criminal  prosecution  for  fornication  and  bastardy, 
commenced  or  threatened,  it  would  be  void.  Skemk 
V.  Mingle,  13  S.  &  R.  29. 

77.  In  an  agreement  made  with  the  trustees  of 
a  religious  society  to  pay,  every  year,  to  the  tras- 
tees  certain  sums,  by  the  subscribers  respectively , 
for  the  support  of  A,  a  minister  of  the  gospel,  so 
long  as  he  shall  administer  the  'gospel  in  said  soci- 
ety, and  so  long  as  the  subscribers  shall  reside 
within,  &c.,  the  preaching  of  the  g[ospel  by  A,  is 
a  sufficient  consideration.  Soeiely  in  Wkituiawn 
J.  Stone,  7  Johns.  112. 

78.  The  defendant  agreed,  by  parol,  to  take  all 
the  notes  of  a  certain  banking  company  which  the 
plaintiff  could  purchase  and  deliver  to  him,  and 
to  pay  the  plaintiff  the  amount  thereof,  dedact- 
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ing  difcoant,  and  the  plaintiff  forniaked  auch 
notea,  and  they  were  taken  by  the  defendant  on 
the  aUpulated  terma,  from  time  to  time,  until,  the 
plaintin  having  oflbred  an  amount  to  Uie  detend- 
ant,  the  defen&nt  ne^^lected  to  pay  for  the  same, 
and  on  that  da^  the  bank  failed.  In  an  action  for 
a  breach  of  this  contract,  it  was  held,  that  there 
was  a  sufficient  conaideration  for  the  ag^reernent, 
and  that  the  plaintiff  had  a  right  to  recover  under 
it  the  amount  of  jdl  such  notes  as  he  had  received 
in  the  regular  course  of  his  business,  and  in  which 
he  had  a  complete  right  of  property  at  the  time 
the  bank  stopped  payment.  Smith  v.  SpUs,  2  Hall, 
477. 

79.  A  agreed,  in  consideration  of  £25000  of 
paper  money  to  be  paid  by  B,  in  the  years  1780  and 
1781,  to  pay  fi  £2500  in  specie,  in  1790 ;  the  con- 
tract was  held  obligatory,  Brackan  v.  QriMn, 
3  Call,  433.  vr  r 

80.  The  loan  of  credit  is  a  matter  of  business, 
and  as  legitimate  a  subject  of  contract  and  com- 

S"nsation  as  any  other  consideration.      Gray  v. 
rm€ktmrid£9f  2  Pennsyl.  75. 

81.  K.,  id^eing  that  he  was  in  possession  of  the 
aocepUnceofL.,  upon  an  account  of!.,  for  $118,22, 
for  work  done  by  him,  requeated  L.  to  pay  it,  who 
refused,  alleging  that  he  was  then  under  an  ac- 
ceptance, on  account  of  the  aame  work,  of  an 
order  drawn  on  him  by  B.,  in  the  name  of  I.  &,  B., 
which  he  should  have  to  pay  if  Uie  partnership 
was  proved.  K.  then  told  L.,  if  he  would  promise 
to  pay  him  the  amount,  he  would  indenmify  him 
vainst  the  claim  of  B.,  and  if  he  ever  had  any 
tmng  to  pay,  he  would  pay  him  ^00.    L.  then 

rved  the  recovery  of  a  judgment  against  him  by 
ibr  $118,22,  and  the  payment  of  it,  and  that 
judgment  had  been  also  recovered  against  him 
upon  the  order  of  B.,  of  which  he  had  paid  $102,12 
for  the  debt  and  costs,  and  that  he  had  offered  to 
L.  to  pay  him  the  difierence  between  the  order 
of  B.  ancf  the  plaintiff's  note  to  K.,  and  had  ten- 
dered the  aarae  before  K.  brought  his  suit  against 
L.  In  an  action  by  L.  upon  the  agreement  to  in- 
demnify him,  it  was  kM  that  the  ipvinff  a  note  by 
L.  to  A.  waaaanfficient  consideration  for  the  con- 
tract to  indemnify.  Kmt  v.  LyUt,  7  GiU  A 
lohns.  73. 

Forbearance  to  sue. 

82.  Forbearance  to  use  legal  means,  hv  one  par- 
ty, to  secure  himself,  at  the  request  oi  the  other 
paity,  and  consequent  loss,  is  a  good  consideration 
to  support  a  contract.  Lemaster  y.  BurekAart, 
2  Bibb,  30. 

83.  An  engagement  by  the  payee  of  a  promis- 
sory note  to  forbear  to  sue  the  maker  for  one  year, 
is  a  sufficient  conaideration  for  a  guaranty,  by 
a  third  person,  of  the  payment  of  such  note. 
Sage  y.  WiUoZy  6  Conn.  81. 

84.  If  one  promise  to  pay  the  debt  of  another, 
in  conaideration  that  the  creditor  "will  forbear 
and  give  further  time  for  the  payment "  of  the 
debt,  thia  ia  a  sufficient  consideration,  though  no 
particular  time  of  forbearance  be  atipulated,  the 
creditor  averring  that  he  did  forbear  from  auch  a 
day  till  such  a  day.  King  v.  Upton,  4  Greenl. 
387.  EiUng  v.  Vanderlyny  4  Johns.  237.  See 
Mlm  T.  Prfor,  3  Marsh.  305. 

85.  A  promise  to  pay,  in  consideration  of  for- 
bearance/or a  thort  time,  is  not  sufficient.  AUtety 
if  the  promise  be  to  forbear  for  a  reaaonable  or 
convenient  time,  either  in  general  or  apecific 
terms,  or  indefinitely.  Lonsdale  y.  Brown, 
A  Wash.  C.  C.  148.    Sidwtll  v.  Evans,  1  Pennsyl. 


66.  A  pronifse  to  pay  the  debt  of  another,  in 
consideration  that  the  creditor  would  wait,  forbear, 
tft  give  tidw  indafinitely,  or  for  a  reaaonaole  time, 


at  the  instance  and  request  of  the  defendant,  is 
binding.     Downinj^  v.  Funk,  5  Rawle,  69. 

87.  A  general  forbearance  to  sue  is  to  be  in- 
tended a  perpetual  forbearance.     Clark  v.  RusatL 

3  WatU,  213.    SidweU    v.  Enans,    1   Pennsyl. 

88.  And  he  who  promises  to  pay  the  debt  of 
another,  in  consideration  of  such  K)rbearance,  is 
not  liable  to  pay  it  if  the  original  debtor  has  been 
sued.     Clark  v.  Russel,  3  mtts,  213. 

89.  Forbearance  to  sue  a  note  not  ne^tiable, 
by  the  assignee  of  it,  is  a  good  consideration  for  a 
oromise  to  pay  him  the  debt.  Ford  y.  Rehman, 
Wright,  434.  Bank  of  Muskingham  v.  Carpenter, 
Wright,  729. 

90.  An  agreement  by  a  surety  to  forbear  a  suit 
against  his  principal,  when  his  cause  of  action 
snould  arise,  is  a  good  consideration  for  a  promise 
of  indemnity,  although,  at  the  time  of  the  agree- 
ment, he  haa  no  cause  of  action  against  his  prin- 
cipal.    Hamaker  v.  Eberley^  2  Binn.  506. 

91.  Although  a  promise  to  pay  a  sum  of  money, 
founded  on  forbearance  to  prosecute  a  suit,  which 
could  not  be  maintained,  is  void  for  want  of  con- 
sideration; yet  the  defendant,  in  order  to  avail 
himself  of  such  a  defence,  must  show  conclusive- 
ly, that  the  suit  which  was  the  foundation  of  the 
promise,  could  not  have  been  prosecuted  with 
effect     Qould  v  ^Armstrong,  2  liall,  266. 

One  Promise  the  Consideration  of  another. 

92.  Mutual  promises,  to  be  obligatory,  must  be 
simultaneous :  it  will  not  be  sufficient  if  alleged 
to  be  made  at  different  times  on  the  same  day. 
Livingston  v.  Rogers,  1  Caines,  583. 

93.  They  must  be  concurrent  and  obligatory  on 
both  parties,  at  the  same  time.  Tucker  v.  Woods, 
12  Johns.  190.    Keep  v.  Goodrich,  12  Johns.  397. 

94.  Mutual  promises  of  marriage  are  binding, 
and  on  the  breach  of  the  agreement  by  either  par- 
ty, an  action  lies  for  damages.  Wightman  y.  CoateSf 
15  Mass.  1.  See  Boynton  y.  Kellogg,  3  Mass. 
189. 

95.  It  is  not  necessary  in  such  a  case  that  an 
express  agreement  should  be  proved ;  but  an  agree- 
ment may  be  inferred  from  those  circumstances 
which  usually  accompany  such  an  engagement. 
Wightman  v.  Coates,  15  Mass.  1.  See  Sout/tard 
V.  Reaford,  6  Cow.  254. 

96.  The  promise  of  an  infant  to  marry  is  a  good 
consideration  for  a  corresponding  promise.  WU' 
lard  y.  Stone,  7  Cow.  22. 

97.  Where  several  promise  to  contribute  to  a 
common  object  which  they  wish  to  accomplish,  the 
promise  of  each  is  a  good  consideration  for  tlie 
promise  of  the  others.  Society  in  Troy  y.  Perry, 
6  N.  Hamp.   164.     See  also  George  v.  Hams, 

4  N.    Hamp.    533.      Commissioners    v.    Perry, 

5  Ham.  58. 

98.  In  an  action  for  the  breach  of  the  defend- 
ant's agreement  to  sell  and  deliver  certain  goods 
to  the  plaintiff,  the  promise  of  the  latter  to  accept 
the  goods  and  pay  for  them  is  a  sufficient  con« 
sideration  for  the  defendant's  promise  to  deliver 
them.     WhiU  v.  Demilt,  2  Hall,  405. 

99.  A  promise  by  one  person  to  do  an  act  for 
the  benefit  of  a  third,  is  a  sufficient  consideration 
to  support  an  action  against  the  person  promising. 
Miller  y.  Drake,  1  Caines,  45. 

100.  Promises  by  two  persons  who  present  cloth 
to  the  judges  of  the  county,  to  obtain  the  bounty 
given  by  a  statute  of  New  York,  that  the  one  who 
shall  obtain  the  bounty  shall  pay  half  of  it  to  the 
otilier,  are  mutual,  and  (not  being  against  the  poli- 
cy of  the  statute^  are  obligatory ;  although  a  con- 
dition is  annexeo  to  one  of  the  promises,  and  the 
otiier    is    unconditional.       Br^^5   y.    TUlotson^ 
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8  Johns.  304.    See  Myers  v.  Morst^  15  Johns. 
425. 

101.  The  plaintiff  conveyed  to  the  defendant  a 
tract  of  land  containing  i£21  acres,  more  or  less : 
some  years  afterwards,  it  was  mutaally  agreed  to 
have  the  land  surveyed,  and  if  it  should  be  found 
to  contain  more  than  221  acres,  the  defendant 
should  pay  the  plaintiff  ten  dollars  per  acre  for 
the  excess;  and  if  it  fell  short,  the  plaintiff 
should  refund  to  the  defendant  at  the  same  rate ; 
it  was  held  that  this  was  a  sufficient  consideration 
to  support  a  promise.  Howe  v.  O^MaliVf  1  Murph. 
237. 

Compromise, 

102.  The  compromise  of  doubtful  and  conflict- 
ing rights  and  claims,  and  the  settlement  of  boun- 
daries, is  a  good  and  sufficient  consideration  to 
uphold  an  agreement,  and  highly  favored  in  law. 
^iu  V.  Zans.6  Munf.  406.  Taylor  v.  Patrick,  I 
Bibb,  168.  Fuher  v.  May,  2  Bibb,  448.  MM  v. 
Lee,  6  Monr.  97.  Moore  v.  FitzioaUr,  2  Rand. 
442.     Kennedy  v.  DavU,  2  Bibb,  343. 

103.  The  compromise  of  a  doubtful  title,  when 
procured  without  such  deceit  as  would  vitiate  any 
other  contract,  concludes  the  parties,  though  igno- 
rant of  the  extent  of  their  rights.  Hoge  v.  More, 
1  Watte,  216.  217.    Per  Gibson,  C.  J. 

104.  If  two  claim  lands  by  different  titles,  and 
one  purchase  of  the  other  his  riffht,  and  there  is 
no  fraud,  the  settlement  of  the  oispute  is  a  suffi- 
cient consideration  to  support  the  contract,  though 
the  title  purchased  be  bad.  Cavode  v.  M*Kelvey, 
Addis.  56. 

105.  The  defendant  in  an  action  of  slander,  in 
which  the  words  laid  in  the  declaration  were  not 
actionable,  compromised  with  the  plaintiff  by 
agreeing  to  giv^  him  a  certain  sum  of  money. 
The  court  below  instructed  the  jury  that  there 
was  not  sufficient  consideration  ior  the  promise ; 
but  the  supreme  court  reversed  the  judgment. 
O'Keson  v.  Barclay,  2  Penns^l.  531. 

106.  An  agreement  to  divide  the  land  covered 
by  two  conflicting  ptftente,  is  on  a  good  considera- 
tion.   M'Jniire  v.  Johnson,  4  Bibb,  48. 

(c.)  Moral  and  Equitable  Obligation. 

107.  A  moral  obligation  is  not  a  sufficient  con- 
sideration to  support  an  express  promise,  except 
in  those  cases  where  there  has  been  an  antecedent 
good  or  valuable  consideration.  Mills  v.  Wyman, 
3  Pick.  207.  Cook  Y, Bradley,!  Coim.bl,  Loomis 
V.  J^ewkall,  15  Pick.  159.  Hawleu  v.  Farrar,  1 
Verm.  420.  But  see  Glass  v.  Beach,  5  Verm.  173. 
Commissioners  v.  Perry,  5  Ham.  58.  Turner  v. 
Patridge,  3  Pennsyt.  172.  Barlow  v.  Smith,  4 
Verm.  144.     Clark  v.  Herring,  5  Binn.  33. 

108.  Thus,  where  a  son,  who  was  of  full  age,  and 
had  ceased  to  be  a  member  of  his  father's  family, 
was  suddenly  taken  sick  among  strangers,  and, 
being  poor  and  in  distress,  was  relieved  by  the 
plaintiff,  and  afterwards  the  father  wrote  to  the 
plaintiff,  promising  to  pay  the  expenses  incurred, 
it  was  held  that  such  promise  would  not  sustain 
an  action.    Mills  v.  H^yman,  3  Pick.  207. 

109.  So,  where  the  plaintiff  had  furnished  neces- 
saries to  a  person,  indigent  and  in  need  of  relief, 
and  his  son,  who  was  of  sufficient  ability,  signed 
and  delivered  this  writing  to  the  plaintiff,  vix. 
**  This  may  certify  that  the  debt  now  due  from  my 
father  to  A,  (the  plaintiff,)  I  acknowledge  to  be 
for  necessaries  of  life,  and  of  such  a  nature,  that  I 
consider  mjself  hereby  obligated  to  pay  A  ^60 
towards  said  debt,  now  due,  provided  my  fatner 
does  not  settle  with  A  in  his  lifetime  ;*'  it  was 
held  that  this  contract  was  void,  for  want  of  con- 
sideration.    Cook  Y.Bradley,  7  Conn.  57. 

1 10.  A  written  but  unsealed  promise  by  a  son  to 


pay  the  debte  of  his  father  is  nudum  pactum,  un- 
less some  direct  consideration  moved  to  him  from 
the  creditor,  or  the  latter  had  bound  himself  to 
forbearance,  or  the  like,  on  the  faith  of  the  assump- 
tion.    Parker  v.  Carter,  4  Munf.  273. 

111.  Where  there  were  two  executors,  A  and  B, 
and  A  released  a  debt  doe  to  the  estate,  in  con- 
sequence of  a  promise  by  B,  that  he  would  account 
for  it ;  and  afterwards  A  and  B  settled  separate  ad- 
ministration accounte,  B  charging  himself  with 
the  amount  of  the  debt,  which  accounte  were  con- 
firmed by  the  court ;  it  was  held  that  the  confir- 
mation of  the  accounte  was  a  conclusive  discharge 
of  A  from  all  liability  to  pay  the  debt  released  by 
him,  and  that  there  did  not  remain  such  a  moral 
obligation  on  his  part,  as  would  be  a  sufficient 
consideration  to  support  a  subsequent  promise  to 
pay.    M'Pherson  v.  Rees,  2  Pennsyl.  521. 

112.  Where  a  tract  of  land  was  sold  and 
described  as  supposed  to  contain  a  certain  number 
of  acres,  and  a  deficiency  was  afterwards  dis- 
covered, and  the  vendor  promised  to  pay  for  the 
same,  it  was  held  that  there  was  no  sufficient 
consideration  for  the  promise.  Smith  v.  fVare, 
13  Johns.  257. 

113.  But  where  money  was  paid,  jsnd  a  receipt 
taken,  and  the  creditor  sued  for  the  same  debu  and 
recovered,  the  debtor  not  being  able  to  prodace 
the  receipt ',  and  subsequently  the  original  creditor 
promised  to  refund  upon  his  debtors  producing 
the  receipt  *,  it  was  held  that  the  moral  and  equi- 
table obli^tion  to  refund  was  sufficient  to  support 
the  promise.     Bentley  v.  Morse,  14  Johns.  468. 

114.  So  where  A  owed  B  (being  unmarried) 
$10  for  her  services,  and  she  owecTD  ^^1,  A 
promised,  in  consideration  she  deducted  that  snm 
from  her  account,  and  discharged  the  balance,  to 
pay  the  $6^51  to  D,  in  discharge  of  her  debt,  but 
failed  to  do  so ;  in  consequence  of  which  D  after- 
wards sued  fi  (being  married)  and  her  husband 
for  the  said  sum,  and  A  then  promised  to  pay  the 
said  $6,51 ,  and  save  the  husband  harmless  from 
all  costeand  damages  arising  from  tlie  suit;  it 
was  held  that  the  moral  obligation  to  pay  was  a 
sufficient  consideration  to  support  the  promise. 
Glass  V.  Beach,  5  Verm.  175. 

115.  A  debt  discharged  under  an  insolvent  act 
is  a  good  consideration  for  a  new  promise.  Scow 
ton  V.  Eislord,  7  Johns.  36.  Erymt  t.  Saunders, 
1  Cow.  249.  Shippey  v.  Henderson,  14  Johns.  178. 
Maxim  v.  Morse,  8  Mass.  127. 

116.  But  if  the  new  promise  to  pay  be  con- 
ditional, e.  g.,  **  provided  he  can  do  it  without  dis- 
tressing his  family,'*  the  plaintiff  must  show  that 
the  defendant  could  pay  without  distressing  his 
fainity.     Scouton  v.  Eislord,  7  Johns.  36. 

11/.  A  debt  barred  by  the  statute  of  limitotions, 
or  by  operation  of  law  not  a^ecting  the  right,  is  a 
sufficient  consideration  for  a  new  promise  to  pay 
it  Lonsdale  r.  Brown,  4  Wash.  C.  C.  86.  Sec 
4  Wash.  C.  C.  148.  S.  C. 

118.  A  promise  by  a  debtor,  after  a  volunUry 
release  by  the  creditor  at  the  debtor's  request,  to 
pay  the  balance  of  the  debt,  when  he  should  be 
able,  is  founded  on  a  sufficient  consideration. 
fViUing  V.  Peters,  12  S.  &  R.  177. 

119.  An  agreement  to  make  an  offset,  which  is 
compellable  only  in  chancery,  is  a  good  consider* 
ation  for  an  agreement  to  pay  the  interest  of  the 
debt.     Punderson  v.  Fanjiing,  1  Root,  193. 

120.  Where  a  judgment  entered  on  a  bond  and 
warrant  of  attorney,  to  secure  a  usurious  lofua, 
was  set  aside,  and  the  debtor  subsequently  prom- 
ised to  pay  the  original  debt,  it  was  held  tnat  the 
equitoble  obligation  to  pay  the  original  debt  was  a 
sufficient  consideration  to  support  the  promise. 
Early  v.  Mahon,  19  Johns.  147. 

121.  If  a  person  for  whose  benefit  a  note  baa 
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been  given,  bat  who  is  not  a  partj  to  it,  promise 
to  paj  the  holder,  the  prior  equitable  obligation  is 
a  aamcient  consideration  to  support  it.  Stetoart 
Y,  EtUnt  2  Caines,  150. 

1^.  The  assignment  of  a  chose  in  action,  for  a 
valuable  consideration,  imposes  an  equitable  obli- 
gation on  the  debtor  to  pay  to  the  assignee,  which 
IS  a  sufficient  consideration  for  a  promise  so  to  pay. 
Moor  y.  Wrigkty  1  Verm.  57.  Crocker  v.  fVhitneyt 
10  Mass.  316.  Maufjry  v.  Todd^  12  Mass.  281.  Bar- 
ney V.  Cofin,  3  Pick.  115.  Morse  v.  BdUnos^  7 
N.  Hamp.  549.  biggin  v.  DamrtU^  1  N.  Hamp. 
69.  Currier  v.  HodgdoUj  3  N.  Uamp.  32.  AUatan 
V.  ConUe^  4  Har.  &  J.  351. 

123.  A,  being  indebted  to  B,  transfers,  without 
written  assignment,  two  bonds  due  *  by  G  to  A. 
Previously  to  the  transfer,  C  promises  B  that  they 
shall  be  paid  when  tbey  become  due.  B  brings  a 
suit,  in  the  name  of  A,  on  the  bonds;  C  pleads 
non  est  faetum,  and  a  verdict  and  judgment  are 
rendered  in  his  favor;  B  may  support  an  action 
against  C,  on  his  promise.  Cleaton  v.  ChamJUiss^ 
6  Kand.  8G. 

(d.)   Insi^dent   Consideration^  and   GratuUous 

Promises. 

124.  The  assumption  of  a  supposed  danger  of 
liability,  which  has  no  foundation  in  law  or  in 
fact,  is  not  sufficient  consideration  for  a  promise 
upon  which  an  action  can  be  maintained.  Cabot 
v.  Haskins,  3  Pick.  83. 

l'25i.  Where  one,  through  a  mistake  of  the  law, 
acknowledges  himself  under  an  obligation,  which 
the  law  will  n(^  impose  on  him,  he  shall  not  be 
bound  thereby.  fVarder  v.  Tucker,  7  Mass.  449. 
Freeman  v.  Boynton,  7  Mass.  483.  May  y.  Cafin, 
4  Mass.  347. 

126.  The  equalizing  of  the  distribution  of  one's 
estate,  afler  his  death,  is  no  sufficient  consideration 
for  an  agreement  by  him  to  pay  money.  Parish 
V.  SUme,  14  Pick.  196. 

127.  A  written  agreement  to  give  A  the  refusal 
of  a  farm,  with  no  agreement  on  the  part  of  A  to 
take  it,  and  no  other  consideration,  is  void.  Bur- 
net  V.  Biseoy  4  Johns.  235. 

128.  A  voluntary  restoration  of  what  the  law 
would  compel  the  restoration,  is  not  a  sufficient 
consideration.    M' Donald  v.  Jfeilsony  2  Cow.  139. 

129.  A  voluntary  promise  not  to  call  on  one  of 
two  obligors  for  any  more  than  half  the  sum, 
would  not  be  binding.  Lemaster  v.  Burekhart* 
2  Bibb,  27. 

130.  Payment  of  part  of  a  debt  is  not  a  sufficient 
consideration  for  a  promise  to  forbear  to  sue  for  the 
residue.  Pahodie  v.  King,  12  Johns.  426.  HaU 
V.  Constant,  2  Hall,  185. 

131 .  A,  being  indebted  to  B,  promised  to  receive, 
and  did  receive,  the  note  of  a  third  person,  who 
was  an  inftint,  in  satisfaction  of  the  debt;  it  was 
held  that  as  the  bote  received  proved  to  be  of  no 
value,  the  agreement  to  receive  it  in  satisfaction 
was  without  consideration  and  void.  Wenttoorth 
V.  fVemttoorth,  5  N.  Hamp.  410. 

132.  Where  a  collateral  undertaking  was  sub- 
seonent  to  the  creation  of  the  debt,  and  not  the 
indocement  to  it,  though  the  subsisting  liability 
was  the  ground  of  the  promise,  without  any  dis- 
tinct and  unconnected  inducement,  it  was  held 
that  the  consideration  for  the  original  debt  did  not 
attach  to  this  subsequent  promise,  but  that  some 
other  consideration  must  be  shown,  having  an 
immediate  reference  to  such  undertaking,  or  the 
party  will  not  be  bound  by  the  promise,  though  it 
be  in  -writing,     dark  v.  Small,  o  Yerg.  418. 

133.  An  agreement  for  the  exchange  of  land 
bein^r  within  the  statute  of  frauds,  and  requiring  a 
writing  to  sustain  it,  it  was  held  that  on  a  parol 
agreeooent,  for  such  exchange,  the  plaintiff  having 


delivered  to  the  defendant  the  promissory  note  of 
a  third  person,  as  a  pledge  for  the  fulfilment  of  the 
agreement,  and  the  defendant  having  collected 
the  amount  due  on  the  note,  the  plaintiff  might 
recover  the  amount  from  the  defendant,  the  de- 
livery of  the  note  being  without  consideration. 
Riee  v.  Peet,  15  Johns.  503. 

134.  The  defendant  indorsed  on  a  bond  con- 
ditioned for  the  pavment  of  $100  on  the  1st  of 
April,  1810,  the  following  agreement:  "10th  of 
April,  1817.  1  do  hereby  agree  that  the  within 
bond  shall  be  paid  in  one  year  after  tlie  above  date ; 
witness  my  hand  the  day  and  year  above  written." 
Held  that  without  proof  of  a  promise  bv  the  plain-) 
tiff  to  forbear  to  su^  the  obligor,  or  of  some  con- 
sideration, the  agreement  was  not  binding  on  the 
defendant.     BixUr  v.  Remn,  3  Pennsyl,  2&i. 

135.  The  parties  to  a  controversy  having  agreed 
in  writing  to  submit  it  to  the  determination  of 
arbitrators,  two  other  persons,  not  interested, 
promised  in  writing,  that  in  consideration  of  said 
submission,  they  would  pay  whatever  sum  should 
be  awarded  against  one  of  said  parties;  it  was 
held  that  the  promise  was  without  consideration, 
and  not  binding  on  the  promisors.  Barloie  v. 
Smith,  4  Verm.  139.         ♦ 

136.  An  agreement  between  two  persons  not  to 
bid  against  each  other  at  a  sale  by  auction,  but 
that  one  should  make  the  purchase  for  the  benefit 
of  both,  is  void,  for  the  want  of  sufficient  con- 
sideration.   Doolin  V.  Ward,  6  Johns.  194. 

137.  So  of  an  agreement  for  the  division  of  a 
contract  for  making  a  road,  put  up  for  sale  at  auc- 
tion.    Wilbur  V.  tSne,  8  Johns.  444. 

138.  So  of  an  agreement  to  pay  damages  for  the 
detention  of  money  beyond  the  amount  detained. 
Phetteplaee  v.  Steer e,  2  Johns.  442. 

139.  So  of  an  agreement,  afler  the  execution  of 
a  lease,  that  the  lessee  shall  not  use  a  pasture 
named  in  the  lease  without  paying  for  it.  J^yon 
V.  Mooney,  9  Johns.  358. 

140.  An  agreement  bv  a  son  that  a  father  shall 
deduct  a  certain  part  nrom  his  portion  is  not  a 
sufficient  consideration.  M Donald  v.  J^eilson,  2 
Cow.  139. 

141.  The  liability  of  a  father,  under  a  statute  of 
Massachusetts,  to  support  his  son,  who  is  unable 
to  support  himself,  does  not  accrue  until  proceed- 
ings nave  been  had  pursuant  to  the  statute ;  con- 
seouently  the  furnisning  of  supplies  to  the  son 
before  such  proceedings  have  been  had,  is  not  a 
benefit  to  the  father,  so  as  to  constitute  a  legal 
consideration  for  his  promise,  made  afWr  the  sup- 
plies were  furnished,  to  pay  for  them.  Loomis  v. 
J^etohaU,  15  Pick.  159.  S.  P.  Cook  v.  Bradley, 
7  Conn.  57.    MiUs  v.  Wyman,  3  Pick.  207. 

142.  After  sale  by  a  sheriff,  and  before  deed 

S'ven  by  him,  (the  sale  being  absolute,  and  no  right 
redeem  remaining  in  the  debtor,)  thoufirh  the 
naked  fee  remun  in  the  debtor,  it  is  not  a  sufficient 
interest  to  constitute  a  consideration.  Van  Alstme 
V.  Wimple,  5  Cow.  162. 

143.  expectation  on  the  part  of  the  promisee, 
that  the  promisor  would  marry  her,  is  not  a  suffi- 
cient consideration  for  a  promise.  Raymond  v. 
SeUick,  10  Conn.  480. 

144.  If  a  workman  be  employed  to  do  a  particu- 
lar job,  and  he  choose  to  perform  some  additional 
work,  without  consulting  nis  employer,  he  cannot 
recover  for  such  additional  work.  Aort  v.  Jforton, 
1  M'Cord,  22. 

145.  A  promise  by  A  to  pay  B  the  debt  of  C, 
without  any  benefit  to  A  or  loss  to  B,  and  where 
the  request  is  procured  without  A*s  knowledge,  is 
void  for  want  of  a  consideration.  Chauin  v.  La- 
barge,  1  Mis.  556. 

146.  L.  purchased  a  horse  of  O.,  and  delivered 
him  a  note  against  a  third  person,  in  part  payment 
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therefor.  At  the  Mme  time^  it  was  ag^reed  by  the 
parties,  that  if  L.  did  not,  within  a  certain  time, 
procure  good  security  for  the  balance,  he  should 
return  the  horse,  and  the  note  should  become  the 
property  of  O.  L.  having  failed  to  procure  the 
required  security,  he  returned  the  horse,  and  de- 
manded the  note,  which  O.  refiised  to  deliver  up 
at  the  time,  but  afterwards  told  L.  he  might  have 
the  note  if  he  would  come  after  it,  but  said  he 
should  sue  L.  for  damages.  L.  afterwards  a^in 
demanded  the  note,  and  O.  refusing  to  deliver  it  to 
him,  L.  brought  an  action  of  assumpsit  against  O. 
to  recover  the  amount  of  the  note ',  and  it  was 
held  that  by  the  contract  the  note  had  legally  be- 
come the  property  of  O.,  and  that  the  promise  to 
redeliver  it  was  made  without  consideration,  and 
did  not  amount  to  a  rescinding  of  the  contract. 
LarraUe  v.  Ovit,  4  Verm.  45. 

147.  A  promise  by  a  constable  to  a  defendant 
against  whom  he  has  an  execution  issued  from  a 
justice's  court,  that,  if  the  defendant  will  deliver 
property  as  security,  he  will  not  sell  it  under  thirtv 
days,  is  without  consideration  and  void.  Goodaie 
V.  Holri^e,  2  Johns.  193. 

148.  A  promise  by  B  to  a  constable  who  had  A 
in  custody,  that  ir  hettwould  release  A,  he  (B) 
would  pay  the  debt  if  he  failed  to  redeliver  A  on 
a  certain  day,  upon  which  the  officer  released  A, 
was  held  to  be  without  consideration,  the  officer 
having  no  authority  to  take  security  for  redelivery 
of  A.     fVheeUr  v.  Bai^y,  13  Johns.  366. 

149.  An  attorney,  pending  a  suit,  promised  his 
client  to  pay  the  costs  if  he  were  nonsuited; 
held  that  the  promise  being  altogether  without 
any  prejudice  to  his  client,  or  additional  benefit 
to  himself,  was  void,  being  without  considera- 
tion. MUckdl  y.  BeU,  C.  &  N.  17.  1  Taylor,  61. 
S.  C. 

150.  Where  an  attorney  receives  a  claim  for 
collection,  and  is  directed  to  detain  out  of  the 
moneys  collected  a  sum  due  him ;  and  the  owner 
aflerwards  assigns  the  whole  claim  to  another,  and 
the  attorney  promises  to  pay  it  to  the  latter ;  held 
that  the  attorney  might,  notwithstanding,  retain 
the  amount  due  to  him,  his  promise  being  nudum 
pactum.     Taylor  v.  Bates^  5  Cow.  376. 

151.  A  promise  by  a  party  to  save  a  witness 
harmless  as  to  a  forfeiture  for  failing,  at  a  former 
torm,  to  attend,  on  condition  of  his  attending  at 
the  next  term,  was  held  to  be  without  considera- 
tion and  void.  Sioeany  y.  Hunter.  1  Murph. 
181. 

152.  Voluntary  service  or  labor  done  without 
the  privity  or  consent  of  the  defendant,  however 
beneficial  to  him,  e.  g.,  in  saving  his  property 
from  destruction  by  fire,  will  not  support  a  prom- 
ise.    BaTtkolomew  v.  Jackson^  20  Johns.  28. 

153.  A  parol  agreement  between  creditor  and 
debtor,  not  founded  upon  any  new  consideration, 
that  the  former  shall  suspend  a  debt  already  due  in 
money,  and  receive  payment  for  the  same  in  future 
professional  or  official  services  of  the  latter,  is  not 
binding  on  the  creditor,  although  the  debtor  may 
have  extinguished  part  of  the  debt  by  services  un- 
der the  agreement,  and  is  willing  to  extinguish  the 
whole  in  the  same  manner ;  but  an  action  will  lie 
at  any  time  to  recover  the  balance  remaining  un- 
paid.   Bates  v.  Starr,  2  Verm.  536. 

154.  H.  purchased  a  quantity  of  tin  in  boxes  for 
one  F.,  at  nis  rec^uest,  and  delivered  it  to  him  in 
the  same  condition,  unopened ;  afterwards,  on 
opening  the  boxes,  it  was  found  that  the  tin  was 
materially  damaged,  of  which  H.  had  reasonable 
notice,  and  thereupon  promised  F.  to  make  him  an 
equitable  allowance  tnerefor.  Held  that  such 
promise  was  void  for  want  of  a  consideration. 
Hawley  v.  Farrar^  1  Verm.  420. 

155.  A  sold  land  to  B  for  $800;  and  B  paid  A, 


on  account  of  it,  $400,  and  gave  his  notes  for  the 
balance.  Afterwards  B^  finding  that  he  could  not 
pay  the  other  $400,  oflfered  to  give  in  the  $400 
already  paid,  if  A  would  rescind  me  contract;  tbii 
A  agreed  to  and  did  :  subsequently,  but  before  the 
company  separated,  A  offisred  the  land  again  for 
sale,  and  gave  notice  to  the  bystanders  that  he  in- 
tended to  give  B  all  he  should  get  for  the  land 
over  and  above  the  $400.  A  afterwards  sold  the 
land  for  $453,  and  B  claimed  the  $53.  Held  that 
the  promise  of  A  was  nudum  pactum,  and  did 
not  bind  him.    Johnson  v.  AckUsa^  1  Breeae,  59. 

156.  A  promise  by  A  to  B  that  B  might  pass 
and  repass  over  the  land  of  A,  is  a  mere  gratui- 
tous license.    Dexter -y,  Hazen,  10  Johns.  £l6. 

157.  A  having  indorsed  a  note  to  B,  B  prom- 
ised not  to  enforce  payment  of  it ;  in  consideration 
whereof  A  promised  B  to  indemnify  him  from  one 
third  of  all  loss  which  he  might  sustain  in  conse- 
quence of  his  (B*s>  indorsement  of  certain  notes  of 
a  third  person ;  held  that,  unless  the  insolvency  of 
such  tnird  person  was  shown,  the  promise  of  A 
was  insufficient  to  support  the  promise  of  B. 
Myers  v.  Morse,  15  Johns.  425. 

158.  A,  B,  and  C,  being  joint  owners  of  a 
vessel  and  cargo,  A,  who  was  the  master,  died 
during  the  voyage ;  whereupon  B  agreed  with  D 
to  account  with  him  for  the  vessel,  &c.,  in  like 
manner  as  he  was  bound  to  do  it ;  in  consideration 
of  which,  D  promised  to  pa^  B  any  demands  of 
his  against  A,  on  his  share  of^the  vessel.  Held  that 
there  was  no  sufficient  consideration  for  the  prom- 
ise ;  for,  unless,  on  a  settlement  of  acooonta,  there 
was  a  balance  due  to  A,  the  consideration  was  not 
beneficial  to  D,  and  there  was  nothing  to  show 
loss  or  trouble  to  B.  Powell  y.  Brovm^  3  Johns. 
100. 

159.  Sundry  persons  haying  subscribed  an  agree- 
ment to  pay  certain  sums  respectively  for  erecting 
an  academy,  and  the  legislature  having  afterwards 
incorporated  certain  trustees  of  such  academy,  and, 
in  the  act  of  incorporation,  having  provided  that 
all  moneys  subscribed  should  be  received  and  held 
by  said  trustees  in  trust  for  the  academy ;  it  was 
held  that  the  corporation  could  not  maintain  an 
action  on  this  agreement  against  a  subscriber  there- 
to, for  the  money  by  him  subscribed.  Idmeriek 
Academy  v.  Davis,  11  Mass.  113. 

160.  The  defendant  and  others  subscribed  cer- 
tain sums  for  rebuilding  an  academy,  and  the 
trustees,  without  any  act  on  his  part,  purchased 
materials  for  building ;  and  then  he  refused  to  pay 
the  sum  subscribed  by  him.  Held  that  an  action 
would  not  lie  against  him  on  the  paper  itself^  nor 
on  the  ground  of  money  paid  at  his  request. 
Bridgtoatsr  Academy  v.  Gilbert,  2  Pick.  79. 

161.  A  persou  making  a  gratuitous  promise, 
and  entering  on  the  performance  of  it,  is  bound 
by  his  promise,  and  must  act  with  diligence  and 
good  faith.    Rutgers  v.  Lucet,  2  Johns.  Cas.  92. 

162.  Although  an  agreement  be  made  without 
consideration,  yet  if  it  be  executed,  no  objection 
can  be  made  on  that  ground.  Robertson  v.  Gardner, 
11  Pick.  150.    Bever  v.  Butler,  Wright,  367. 

(e.)  Executed  Consideration. 
See  ante,  (  c.) 

163.  Where  A  and  B  gave  a  writing  to  the 
plaintiff,  as  follows,  "In  consideration  of  your 
Aavii?^ in(2orMi{  the  under- mentioned  notes,  drawn 
by  S.  and  T.  in  your  favor,  we  hereby  hold  our- 
selves accountable  to  you  for  them  in  the  same 
manner  as  though  said  notes  were  drawn  by  us,*' 
it  was  held  that  the  consideration  was  paat,  and 
therefore  insufficient.  Bulkley  y.  Landony  2  Conn. 
404. 

164.  A  promise  by  the  defendant,  in  conaidera 
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tion  that  tlie  plaintiff  had  before  that  time  sold 
and  conTeved  to  him  a  certain  farm,  to  pay  for  it, 
without  alleginff  that  it  was  conveyed  at  the  re- 
quest of  the  derendant,  is  founded  on  a  past  con- 
sideration, and  is  void.  Comstoek  v.  Smitky 
7  Johns.  t57. 

165.  A  promise  in  writing  to  pay  the  debt  of 
another,  acknowledging  a  past  consideration,  viz. 
land  conveyed  to  such  other  person,  but  not  at  the 
promisor^s  request,  is  nudum  jfoctum,  and  void. 
Ckafee  y.  Tho7ttas,7Cow.  35d. 

lt)6.  A  promise  to  pay  a  sum  of  money  on  a 
consideration  executed,  if  it  was  induced  by  the 
request  of  the  defendant,  or  by  some  previous  du- 
ty, or  if  the  debt  be  continuing  at  the  time,  or  is 
mrred  by  some  rule  of  law,  or  some  provision  of 
a  statute,  (as  the  statute  of  limitations,  bankruptcy, 
or  the  like,)  is  good  to  maintain  an  action,  tons' 
dale  ▼.  Broum,4  Wash.  C.  C.  148.  See  also  Mills 
T.  Wifman,  3  Pick.  207.  Cook  v.  BradUy,  7  Conn. 
57.  £xeUr  Bank  v.  SuUivan,  6  N.  Uamp.  136. 
BsU  Y.  Morrison,  1  Pet.  373.  Levy  v.  CadUy  17 
S.  &  R.  126.     Sebright  v.   Craighead,  1  Penusyl. 

167.  A  past  or  executed  consideration  on  request^ 
bat  not  otnerwise.  will  support  a  promise.  Com- 
stock  T.  Smith,  7  Johns.  87.  Livingston  v.  Sogers, 
I  Gaines,  584.  See  BnUd^  v.  Landon,  3  Conn.  76. 

168.  A  past  consideration,  beneficial  to  the  de- 
fendant, and  to  which  he  afterwards  assents,  will 
be  deemed  to  have  been  on  request,  and  will  sus- 
tain a  promise.    Doty  v.  Wilson,  14  Johns.  378. 

169.  As  when  the  defendant,  taken  on  a  ca.  sa., 
was  allowed  by  the  sheriff  to  go  at  large,  and  the 
sheriff,  being  sued  for  an  escape,  was  compelled  to 
pay ;  it  was  held  that  the  consideration  was  suffi- 
cient to  support  a  promise  by  the  defendant  to 
pay  the  sheriff.     Doty  v.  Wilson,  14  Johns.  378. 

170.  This  request  may  be  inferred  by  the  jury 
from  the  circumstances  of  the  case.  Oa{field  v. 
Waring^  14  Johns.  186.  Hicks  v.  Burhans, 
10  Johns.  243. 

171.  Public  service  in  the  army,  during  the  war, 
is  a  good  consideration  for  a  grant,  made  by  a  town, 
of  a  sum,  in  addition  to  the  public  pay,  to  soldiers 
who  had  enlisted,  as  well  as  to  those  who  should 
enlist.    Hitchcock  v.  Litchfield,  1  Root,  206. 

172.  An  entire  promise,  founded  partly  on  a  past 
and  executed  consideration,  and  partly  on  an  ex- 
ectttory  consideration,  is  supported  by  the  latter. 
Laamis  v.  J^ewhaU,  15  Pica.  159.  Andrews  v. 
Jves,  3  Conn.  368.  See  further,  on  this  head, 
^asoHPSiT,  VIII. 

III.  Parties  to  an  AgresimttU, 
(  a.)    Who  hound  hy,  and  who  entitled  under. 

173.  An  heir,  or  issue  in  tail,  claiming  per  for* 
mom  dMmiy  is  not  compellable  to  fulfil  an  agreement 
eotefed  into  bv  the  tenant  in  tail,  for  the  sale  of 
the  land  entailed.  Partridge  v.  Vorsey,  3  Uar.  & 
J.  302. 

174.  The  managers  of  a  lottery  are  jointly  lia- 
ble to  the  hohlers  of  prize  tickets,  although  but 
one  of  them  signed  the  tickets.  Gilbert  v.  Wil- 
Jiaiii#,8Mass.  476. 

175.  But  where  such  holders  had  given  up  the 
tickets  to  the  managers,  who  had  signed  them, 
taking  their  personal  promise  for  the  amount  due 
upon  them,  toeT  were  held  thereby  to  have  relin- 
qmsfaed  their  c&im  on  the  other  managers,  and  to 
MTe  a  right  of  action  against  him  onl^  whose  re- 
ceipt thev  had  taken  for  the  tickets,   tb. 

176.  Whers,  by  a  contract  under  seal,  two  per- 
sona agreed  with  the  plaintiff  to  pay  bim  a  fixed 
■am  for  building  a  house,  and  both  superintended 
the  work,  and  in  the  absence  of  one  the  other 
acted,  but  always  with  a  joint  view  to  the  same 
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object;  it  was  held  that  a  parol  agreement  by  each, 
at  dlfierent  times,  to  wave  the  sealed  contract,  and 
to  pay  the  plaintiff  a  reasonable  compensation, 
was  a  joint  promise.  Munroe  v.  Perkins,  9  Pick. 
296. 

177.  Where  a  number  of  persons  associated  for 
the  purpose  of  instituting  a  bank,  and  at  a  meeting 
of  the  associates,  at  which  all  were  not  present,  an 
agent  was  appointed  to  attend  the  legislature,  and 
procure  a  charter,  who  accordingly  undertook  the 
service,  and  endeavored  to  procure  the  charter,  but 
did  not  succeed ;  the  associates  were  held  jointly 
liable  to  the  agent  for  his  services  and  expenses, 
as  well  those  who  were  not  present  at  the  meet- 
in?  as  those  who  were.    Sproat  v.  Porter,  9  Mass. 

178.  By  a  sealed  instrument  between  the  plain- 
tiff and  B.  &  F.,  it  was  agreed  that  B.  &,  F.  should 
build  nine  houses  for  the  plaintiff ;  that,  afler  they 
were  finished,  the  plaintiff  should  sell  four  of  them 
to  B.  d&F.,  or  their  representatives,  or  such  per- 
sons as  thev  should  direct ;  that  the  value  of  each 
of  the  nine  nouses  should  be  estimated,  by  an  archi- 
tect, from  the  bills  of  work  and  the  worth  of  the 
land )  that  the  narties,  or  their  representatives, 
should  then  bid  for  the  choice  \  and  that  the  sums 
bid  should  be  credited  to  the  whole  cost  of  the 
nine  houses,  and  the  four  houses  selected  by  the 
purchasers  paid  for  at  their  value  as  that  deter- 
mined. Berore  completion  of  the  houses,  by  an- 
other sealed  contract  between  B.  Sl  F.  and  the  de- 
fendants, it  was  agreed  that  the  defendants  should 
"  buy  one  of  the  above-named  houses,  which  are 
to  be  built,  &c.,  as  per  contract  between  B.  &,  F., 
and  the  defendants  shall  have  as  good  and  equal 
rights  to  bid  for  choice  of  said  houses  as  any  of 
the  proprietors,  the  price  not  to  overrun  $2400 ; 
and  if  said  house  does  everrun  $2400,  bv  the  bills, 
it  shall  be  the  loss  of  B.  &  F.,  and  the  aefendants 
shall  pay  no  more."  The  plaintiff  broneht  assump- 
sit against  the  defendants,  to  recover  Sie  sum  bid 
by  them  for  a  choice  of  the  houses.  Held  that  such 
bidding  did  not  create  any  contract  between  the 

glaintiff  and  the  defendants;  that  the  promise 
y  B.  &.  F.,  in  their  contract  with  the  plamtiff,  to 
pay  the  consideration  for  the  four  houses  in  the 
mode  therein  provided,  bound  them  to  pay  the 
amount  of  the  bid  for  a  choice,  as  well  as  the 
cost  of  the  four  houses,  if  B.  &  F.,  or  any  per- 
son authorized  by  them,  should  make  such  bid  ; 
and  therefore  that  the  plaintiff's  claim  was  upon 
B.  &..  F.,  and  not  upon  the  defendants,  with  whom 
he  had  no  privity  of  contract.  Carter  v.  GeAtlt, 
13  Pick.  531. 

179.  Where  a  written  promise  was  made  to  pay 
a  certkin  sum  to  such  persons  as  should  build  a 
court-house,  of  a  particular  description,  it  was 
held  that  the  plaintifiii,  having  erected  the  court- 
house according  to  the  proposals,  were  entitled 
to  recover  the  sum  proposed.  BuU  v.  Talcot,  2 
Root,  119. 

180.  A  parol  promise  made  to  one  for  the  benefit 
of  another  may  be  enforced  by  him  for  whose  ben- 
efit it  is  made.  FeUon  v.  Dickinson,  10  Mass.  287. 
Watson  V.  CambridgCy  15  Mass.  286.  Lent  y.  Pad- 
elford,  10  Mass.  230. 

181.  Thus,  where  the  father  of  a  minor  placed 
him  in  the  service  of  a  master,  upon  an  agree- 
ment, among  other  things,  that,  at  the  end  of  the 
term  of  service,  he  would  pay  him  a  sum  of 
money,  it  was  held  that  an  action  lay  for  the  mi- 
nor to  recover  the  money,  after  the  service  per- 
formed.   FeUon  v.  Dickinson,  10  Mass.  287. 

182.  A,  a  debtor  of  B,  conveys  property  to  C, 
who,  in  consideration  thereof,  engages,  in  writing, 
to  pay  certain  debts  of  A,  and  particularly  that 
which  he  owes  to  B.  C  is  liable  to  B  for  the 
amount  of  A's  debt  to  him,  in  an  action  of  assump- 
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sit.    jSmold  y.  Lyman,  17  Mass.  400.    See  LaU  y. 
PadeUord,  10  Mass.  230. 

183.  The  srrantee  of  land,  subject  to  a  right  of 
way,  is  entitled  to  the  benefit  ot  an  agreement,  in 
relation  to  that  right,  entered  into  between  those 
from  whom  he  has  deriyed  his  title  and  those  who 
claim  the  right  of  way ;  and,  in  an  action  on  the 
case  for  disturbinff  the  right  of  way,  he  may  ffiye 
such  s^reement  in  eyidence.  GreenwaU  y.  Hor- 
ner, 6  9.  &  R.  71. 

184.  A  made  a  sealed  contract  with  B  to  build 
him  a  house,  on  specified  terms,  which  contract 
A  aflerwards  abancloned  ;  C  then  examined  it,  and 
agreed  by  parol  withB,  in  presence  of  A,  to  do  the 
same  work,  and  be  substituted  in  A's  place  as  to 
the  terms  and  stipulations  of  that  contract.  Held, 
in  an  action  by  B  against  C  for  a  breach  of  this 
contract,  that  this  was  not  a  contract  in  writing 
between  B  and  C.  M'Carty  v.  Osborne,  1  Blackf. 
325. 

185.  Where  a  person,  in  a  contract  for  the  ex- 
chan^  of  lands,  styled  himself  agent  of  others, 
but  without  stipulating  in  their  name,  or  under- 
taking to  bind  them  as  their  agent ;  it  was  held 
that  he  was  named  as  agent  by  way  of  recital  on- 
ly, and  that  he  was  personally  liable  on  the  con- 
tract, and  entitled  to  the  benefit  of  it.  Couch  y. 
JngersoU,  2  Pick.  292. 

186.  Where  a  contract  is  made  to  deliver  a  chat- 
tel to  "  A,  astigent  of  B,*'  and,  in  default,  to  pay 
a  sum  certain  "  to  the  said  A,"  without  saying  as 
agent,  B,  upon  default,  may  maintain  debt  for  the 
nenalty  in  his  own  name.    JlUen  y.  Brazier,  2  Bai- 

(  b.)  JYofite  and  Description, 

187.  A  yariance  or  mistake  in  the  names  of  par- 
ties to  a  contract,  whether  individuals  or  corpora- 
tions, is  not  fatal  to  their  contracts,  if  there  be  a  suf- 
ficient  description  of  the  parties,  whereby  they  are 
known.  Medtoay  Cotton  Manuf.  y.  Adams.  10 
Mass.  360. 

188.  Thus  a  declaration  upon  a  note  to  the  Med- 
way  Cotton  Manufactory,  by  the  name  of  Richard- 
son, Metcalf,  &.  Co.,  was  holden  good  upon  demur- 
rer, ih, 

189.  No  action  can  be  maintained  upon  an  in- 
strument in  writing  for  the  payment  of  money, 
unless  the  instrument  show,  on  its  ftce,  to  whom 
it  is  payable.  Mayo  y.  Chenowetk,  1  Breese,  155. 
5m  15  Mass.  433.    13  Mass.  158. 

190.  But  it  is  not  necessary  that  the  parties  to  a 
written  agreement  should  be  expressly  named. 
Yet  if  there  is  nothing  in  the  instrument  itself,  nor 
in  the  nature  of  the  transaction,  which  diowswho 
are  the  parties,  the  contract  is  void  for  uncertain- 
ty.    Webster  y.  Ela,  5  N.  Hamp.  640. 

IV.   VaUdity  of  Jlgr cements  generally. 

191.  Parties  to  an  agreement  must  be  acquaint- 
ed with  the  extent  of -their  rights,  and  the  nature 
of  the  information  they  can  call  for  respecting 
them,  else  they  will  not  be  bound.  But  when  the 
parties  treat  upon  the  basis  that  the  fact  which  is 
the  subject  of  the  agreement  is  doubtful,  and  the 
consequent  risk  each  one  is  to  encounter  is  taken 
into  consideration  in  the  stipulations  assented  to, 
the  contract  will  be  valid,  notwithstanding  any 
mistake  of  one  of  the  parties ;  provided  there  be 
no  concealment  or  unfiiir  deahng  by  the  oppo- 
site party,  that  would  affect  any  other  contract. 
Perkins  v.  Gay,  3  S.  &  R.  327. 

192.  Where  an  act,  incorporating  a  turnpike 
company,  appointed  commissioners  to  take  sub- 
scriptions, who  were  directed  to  receive  from  sub- 
scribers five  dollars  for  each  share  subscribed  pre- 
vious to  subscription,  and  required  the  governor  to 
grant  a  patent  of  incorporation,  on  receiving  the 


certificate  of  the  commissioners  that  a  certain 
number  of  the  shares  had  been  subscribed ;  it  was 
held  that  the  commissioners  could  not  dispense 
with  the  previous  payment  of  five  dollars,  and,  if 
they  permitted  a  subscription  to  be  made  without 
such  payment,  the  contract  was  void,  and  the 
company  could  not,  after  their  incorporation,  re- 
cover the  amount  which  ought  to  have  been  paid. 
Hibemia  Turnpike  Co.  y.  Bendcrson,  8  S.  os  R. 
219. 

193.  It  is  competent  for  a  sheriff  and  his  depu- 
ties to  agree  upon  a  particular  mode  of  making  re- 
turns to  writs,  which  would  bind  the  parties  to  the 
contracts,  but  not  third  persona.  J^aylor  v.  Semmes, 
4  Gill  &  Johns.  273. 

194.  An  agreement,  made  pending  a  suit,  that 
it  shall  abide  the  event  of  another  action,  cannot 
be  set  up  as  a  bar  to  such  suit,  if  the  party  after- 
wards choose  to  proceed.  Jewett  v.  Cort^forthp 
3  Greenl.  107. 

195.  When  the  sheriff  levied  an  execution  upon 
the  property  of  the  defendant,  in  the  possession  of 
a  third  person,  and  such  third  person  agreed  ver- 
bally, if  the  sheriff  would  release  the  property,  he 
would  pay  the  execution ;  held  that  this  agree- 
ment was  binding  in  law,  and  not  within  the  stat 
ute  of  frauds.     Randle  v.  Harris,  6  Yerg.  509. 

See  AppRXNTicB,  20 — 22. 

196.  Where  an  action  of  trover  was  brought 
against  an  officer  for  goods  attached  by  him  on 
mesne  process,  and,  pending  the  action,  an  afree- 
ment  was  made  by  the  plaintiff  and  the  defendant, 
that  the  goods  should  be  sold  b^  the  plaintiff,  and 
if  he  did  not  prevail  in  the  action,  that  he  should 
pay  the  proceeds  over  to  the  defendant,  and  the 
goods  were  taken  and  sold  accordingly  by  the 
plaintiff;  it  was  held  that  the  plaintiff  having  fail* 
ed  in  his  suit,  and  a  demand  having  been  made  on 
him  for  the  proceeds  of  the  goods,  he  was  liable 
for  the  same  on  his  contract,  although  executions 
did  not  issue  within  thirty  days  on  the  judgments 
recovered  in  the  suits,  upon  which  the  goods  were 
attached,  and  although  tne  officer  was  not  account- 
able for  the  goods  to  the  debtor.  fVkite  v.  Bagley, 
7  Pick.  288. 

197.  R.  agreed  to  cut  all  the  timber  from  certain 
lands  of  W.  and  transport  to  W.*s  mill,  to  be  sawed 
into  boards,  of  which  R.  was  to  receive  a  certain 
proportion ;  and  further  agreed  that  the  ownership 
of  the  timber  remain  with  W.  till  certain  debts  of 
R.  were  paid,  and  all  parts  of  the  agreement  were 
fulfilled.  It  was  held  that  this  was  a  valid  agree- 
ment, and  that  a  sale  of  the  logs,  after  they  were 
taken  from  the  land,  to  a  purchaser  having  notice 
of  the  terms  of  the  contract,  conveyed  no  title 
against  the  owner  of  the  land.  fVaterston  v. 
GetcheU,  5  Greenl.  435. 

198.  One  haying  fraudulently  obtained  goods 
under  pretence  or  a  purchase,  the  creditor  pur- 
sued him  for  satisfiiction,  and  a  compromise  was 
so  far  effected,  as  that,  for  a  valuable  consideration, 
the  creditor  affirmed  the  sale  himself,  and  agreed 
that  the  debtor  might  sell  the  goods  to  A.  After- 
wards the  original  terms  of  credit  having  expired, 
the  creditor  sued  the  debtor,  and  attached  the  same 
goods  as  his  property ;  and  in  an  action  of  tres- 
pass brought  Dy  A  against  the  sheriff  for  taking 
these  goods,  it  was  held  that  the  terms  of  the 
agreement  aid  not  estop  the  creditor  from  im- 
peaching the  sale  to  A  as  fraudulent.  Dingley  v. 
Robinson^  5  Greenl.  127< 

199.  Where  a  man  agrees  to  submit  a  matter  in 
dispute  to  tlie  oath  of  a  third  person,  and  the  oath 
is  made  accordingly,  he  shall  be  held  to  his  agree- 
ment.    Delesline  v.  Sreenland,  1  Bay,  458. 

200.  The  plaintiff  cut  logs  upon  the  land  of 
another  without  license,  anasola  them  upon  credit 
to  the  defendants,  informing  them  fully,  at  the 
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time,  of  the  aboTe  fkot ;  and  they  ezpressly  agree- 
ing  to  take  them  subject  to  the  claim  of  the  true 
owner.  In  an  action  brought  for  the  price,  it  was 
held  that  tiie  defence,  founded  on  the  alleged  want 
or  unlawfulness  of  consideration  for  this  promise, 
could  not  prevail.  Baker  y.  Page,  2  Fairf.  381 . 

201.  Where  one  requested  permission  to  bring 
an  action  for  his  own  benefit,  in  the  name  of  anoth- 
er, against  a  third  person,  to  recover  a  debt  sup- 
posed to  be  due,  promising  to  indemnify  the  nom- 
inal plaintiff  affamst  all  damages ',  such  promise 
was  held  lawfiu  and  binding,  being  neither  aj^inst 
good  morals  nor  public  policy,  nor  withm  the 
statute  of  frauds.    Krdgkt  v.  Sawin,  6  Greenl.  361 . 

202.  Where  the  plaintiff,  being  exempt  from 
military  duty,  at  the  request  of  the  defendant,  who 
was  captain  of  a  company  of  cavalry  in  the  mili- 
tia, enlisted  into  such  company,  in  consideration 
whereof  the  defendant  agreed,  that  the  plaintiff 's 
name  should  be  erased  from  the  rolls  of^the  com- 
pany whenever  the  defendant  should  cease  to  be 
Its  captain ;  it  was  held,  that  this  agreement  was 
without  consideration,  illegal,  and  void ;  and  that 
the  plaintiff  could  not  recover  for  a  fine,  to  which 
he  had  been  subjected  by  a  breach  of  it  by  the 
defendant.    PraU  v.  Fool,  6  Conn.  332. 

203.  An  agreement  to  emancipate  a  slave,  made 
in  Kentucky  upon  a  good  consideration,  is  valid, 
and  may  be  specifically  enforced  in  equity.  Tom 
V.  Daily,  4  Ham.  370. 

204.  ^Qt  where  an  individual,  negotiating  for 
the  purchase  of  a  slave  in  Massachusetts,  agreed 
with  the  slave  that  if  he  would  serve  him  faith- 
lolly  ten  years,  he  would  then  give  him  his  time, 
&c.,  and  the  slave  consented  to  go,  and  the  pur- 
chase was  made ;  it  was  held  that  the  purchaser 
was  not  bound  by  his  agreement  with  the  slave. 
Stoekkridge  v.  West  StockSridge,  14  Mass.  257. 

205.  A  person  to  whom  a  pauper  had  been  as- 
signed by  a  vote  of  a  town  liable  for  his  support, 
made  a  special  agreement  with  the  pauper  to  pay 
him  wages  for  peculiar  services,  and  the  agrree- 
ment  was  held  valid  and  binding.  WUaon  v. 
CAmtcA,  1  Pick.  23. 

206.  An  action  will  not  lie  on  an  amement  to 
pay  one  half  of  the  proceeds  of  an  ilkgal  agree- 
ment, though  the  money  arising  from  it  has  been 
received  by  the  defendant.  Beldmg  v.  Pilkm, 
2  Caines,  147. 

207.  Although  the  court  will  not  aid  parties  to 
recover  on  transactions  arising  from  illegal  agree- 
meats,  yet,  where  on  illegal  transaction  nas  taken 
place,  an  agent  who  has  received  money  on  the 
part  of  his  principal,  will  not  be  allowed  to  shelter 
nimself  from  the  payment  of  it,  to  his  principal, 
on  the  ground  or  the  illegality  of  the  original 
trauflaetion.  Anderson  v.  Monerieff  3  Desaus. 
132.  See  also  Vtseher  v.  Yates,  11  Johns.  23. 
JirASister  v.  Hoffman,  16  S.  Sc  R.  147. 

See  Sunday. 

V.    VaUdily  as  regards  Public  Policy. 
( a.)     Generally. 

208.  Where  a  contract  grows  immediately  out 
of,  and  is  connected  with,  an  illegal  or  immoral 
act,  a  court  of  Justice  will  not  lend  its  aid  to  en- 
force it ;  and  if  the  contract  be  connected  in  part 
only  with  the  illegiil  transaction,  and  growing  im- 
mediately out  of  it,  though  it  be  in  fact  a  new 
contract,  it  is  equally  tainted  by  it.  ToUr  v.  w^rm- 
strang,  4  Wash.  C.  C.  297.  11  Wheat.  258. 

206.  An  agreement  tending;  to  prevent  compe- 
tition at  a  sale  on  execution  is  against  public  poli- 
sy ,  and  void.  Jones  v.  CasweU,  3  Johns.  Cas.  29. 
Tkompson  v.  Davies,  13  Johns.  112. 

210.  So  an  agreement  between  two  persons  not 
to  bid  against  each  other  at  an  auction,  but  that 


one  was  to  bid  and  divide  with  the  other,  is  against 
public  policy,  and  void.  Doolin  v.  Ward,  6  Johns. 
194.     Wilbur  V.  Hovo,  8  Johns.  444. 

211.  If  A  agree  to  ^ve  $1,000^  on  condition  that 
B  will  forbear  to  propose,  or  ofiner  himself  to  the 
postmaster-general,  to  carry  the  mail  on  a  mail 
route,  such  agreement  is  against  public  policy, 
and  no  action  can  be  maintained  on  it.  Gtdick 
v.  Ward.  5  Halst.  87. 

212.  An  agreement  by  which  one  bound  him- 
self to  settle  on  vacant  lands,  and  procure  a  title, 
and  then  convey  it  to  another,  is  contrary  to  the 
policy  of  the  law,  and  therefore  void.  M  Dermed 
V.  M^Castland,  Hardin,  18. 

213.  A  contract  to  reprint  any  literary  work,  in 
violation  of  a  copyright  secured  to  a  third  person, 
is  void.    Jfichols  v.  KvggleSf  3  Day,  145. 

214.  An  agreement  by  subscription  to  pay  to 
the  county  commissioners,  who  were  bouno  by 
law  to  build  a  court-house,  a  certain  sum  of  money, 
provided  they  would  build  it  on  a  particular  lot,  is 
not  binding,  although  they  build  the  house  on  the 
lot  mentioned.  A  promise  to  pay  them  for  doing 
an  act  which  they  were  by  law  bound  to  do,  was 
held  contrary  to  public  policy,  and  void.  County 
Commissioners  v.  Jones,  1  Breese,  103.  But  see 
State  V.  Collins,  6  Ham.  142. 

215.  A  contract  with  a  branch  pilot  of  New 
York  to  assist  a  vessel  in  distress  for  a  certain 
extraordinary  compensation  is  void,  as  assistance 
in  such  cases  is,  by  statute,  imposed  on  the  pilot 
as  a  duty ;  and  such  contract  might  also  lead  to 
oppression.     CaUagan  v.  HaUet,  1  Caines,  104. 

216.  An  agreement  on  the  part  of  a  turnpike 
corporation  to  grant  to  individuals  the  privilege  of 
passing  the  gate  free  of  toll,  in  consideration  that 
they  would  withdraw  their  opposition  to  a  legisla^ 
tive  act  touching  the  alteration  of  the  road,  wa« 
held  to  be  against  sound  policy,  and  prejudicial  to 
correct  and  just  legislation,  and  void.  Pingry 
V.  Washburn,  1  Aik.  264. 

217.  An  aifreement  by  an  administrator  to  con- 
vey  lands  of  the  intestate,  when  an  order  of  the 
surrogate  shall  be  obtained,  is  void  as  being  against 
the  policy  of  the  law  authorizing  sales  by  adminis- 
trators.   Bridgewater  v.  Brookjuld,  3  Cow.  299. 

218.  Contracts  between  the  occupants  of  vacant 
lands,  which  belong  to  the  United  States,  as  to 
conditional  lines  between  their  claims,  and  as 
to  the  oossession  of  their  lands,  are  illegal  and 
yoid.  kdwards  v.  Batts,  5  Yerg.  441.  See  Smith 
V.  Rankin,  4  Terg.  1. 

219.  An  agreement  by  a  third  i>erson  to  indem- 
nify an  officer  for  neglecting  his  duty,  in  the 
service  of  a  precept,  bemg  founded  on  an  illegd 
consideration,  is  void.  Hodson  v.  Wilkins,  7 
Greenl.  113.  Ayer  v.  HutcJiins,  4  Mass.  370. 
ChurchiU  v.  Perkins,  5  Mass.  541. 

220.  So  a  promise  to  deliver  the  debtor  at  the 
time,  if  the  sneriff  will  neglect  to  arrest  his  body, 
is  void.    Denny  v.  Lincoln,  5  Mass.  385. 

221.  An  agreement  made  as  an  indemnity 
against  the  consequences  of  an  illegal  or  immoral 
act  to  be  done  at  a  future  period  is  void;  but  a 
person  may  indemnify  himself  against  the  con- 
sequences of  an  unlawiul  act  already  done.  Knee- 
land  V.  Ragers,  2  Hall,  579.  Given  v.  Driggs, 
1  Caines,  450.-  Doty  v.  Wilson,  14  Johns.  381. 

222.  A  promise  to  indemnify  against  a  trespass 
is  valid,  unless  the  promisor  show  that  the 
promisee  knew  the  act  to  be  a  trespass,  and 
illegal.     Stone  v.  Hooker,  9  Cow.  154. 

S23.  Where  two  persons  claiming  title  to  per- 
sonal property  adversely  to  each  other,  and  one  of 
them  calls  upon  a  third  to  assist  in  removing  it, 
and  the  assistant  has  reasonable  grounds  to  be- 
lieve that  his  employer  is  the  owner  of  the  prop- 
erty, a  promise  of  mdemnity  to  the  assistant  is 
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valid  in  law,  altboofh  tlie  tide  of  the  employer 
was  not  good,  and  tbe  act  of  removal  was  a  ties* 
pass,    jtery  t.  Haisey,  14  Pick.  174. 

SUA.  Notice  of  the  trae  owner's  claim  to  the 
property,  given  by  him  to  each  asristant  while 
the  title  was  in  dispute,  was  held  not  to  be  con- 
clusive evidence  that  the  assistant  knew  that  the 
property  was  not  in  his  employer.  Jivery  v.  £Ud- 
$ey,  14  Pick.  174. 

SS&.  An  express  prom&e  of  indemnity  being 
made  to  such  assistant,  by  one  who  claimed  no 
interest  in  the  property,  and  such  assistant  having 
acted  on  the  &ith  of  it,  it  was  held  that  tbe  dan- 
ger incurred  was  a  valid  consideration,  and  that  an 
action  on  the  promise  might  be  maintained.  Avery 
V.  HmU^,  14  Pick.  174. 

236.  The  plaintiff,  at  the  reoneBt  of  the  defend- 
ant, entered  upon  the  land  of  A,  which  the  de- 
fendant claimed  as  his ;  this  was  held  a  sufficient 
consideration  to  support  a  promise  from  tbe  de- 
fendant to  indemnify  the  plaintiff.  Allaire  v. 
Ov^flfl^,  2  Johns.  Cas.  52. 

227.  So  where  the  plaintiff,  being  cmlered  by 
an  overseer  c^  highways  to  work  on  a  road,  was 
directed  by  him  and  the  commissioner  of  high- 
ways to  poll  down  and  remove  a  turnpike  gate, 
Ac,  across  the  road,  suvpoeing  itUiifea  nuisancef 
and  was  promised  that  he  should  be  indemnified ; 
he  was  held  to  be  entitled  to  an  action  on  this 
promise  to  recover  what  he  had  been  compelled  to 
pay  on  a  judgment  recovered  against  him  by  the 
turnpike  company  for  remo? ing  the  gate,  drvenr 
try  v.  Barton,  17  Johns.  142. 

228.  If  the  suppression  of  evidence  in  a  criminal 
prosecution  constitutes  any  part  of  the  considera- 
tion of  a  contract,  such  contract  is  void.  Badger 
V.  WiUiams,  1  Chip.  137. 

229.  One  who  receives  money  to  the  use  of 
another  on  an  illegal  contract  cannot  retain  it  to 
his  own  use,  on  the  ground  of  such  illegality. 
Otoen  V.  Davig,  1  Bailey,  315. 

(b.)  Restraint  ef  Trade. 

230.  An  agreement  in  restraint  of  trade  gener- 
ally throughout  the  state  is  void.  JfoUes  v.  Bates, 
7  Cow.  307. 

231.  It  is  otherwise  in  respect  to  an  agreement, 
founded  on  a  reasonable  consideration,  not  to  trade 
in  a  particular  place,  and  for  a  particular  time. 
JfobUs  V.  Bates,  7  Cow.  307.  See  also  Pierce  v. 
Fuller,  8  Mass.  223.  Perkins  v.  Lyman,  9  Mass. 
522.  Steams  v.  Barrett,  1  Pick.  450.  Palmer  v. 
StebHus,  3  Pick.  188.  Py&e  v.  Thomas,  4  Bibb, 
486. 

*  232.  Where  a  tradesman  in  a  city  sold  a  shop,, 
and,  in  order  to  induce  the  purchaser  to  make  the 
purchase,  promised  that  he  would  not  carry  on 
the  same  Lind  of  business  within  certain  limits, 
it  was  held  that  the  contract  was  founded  on  a 
good  and  sufficient  connderation,  and  that  the 
restriction  as  to  trade,  being  confined  to  small 
limits,  was  not  against  the  policy  of  the  law. 
Pierce  v.  Woodwati,  6  Pick.  206. 

(c.)  Champerty  and  Maintenanee, 

233.  The  plaintiff,  an  attorney  at  law,  after  ren- 
dering some  service  in  a  suit  brought  by  the 
defendant  in  another  state,  wher^  champerty  is 
prohibited,  entered  into  a  written  agreement,  in 
Massachusetts,  by  which  he  was  to  receive  for  all 
his  services  ten  per  cent,  upon  the  sum  recovered ; 
held  that  this  agreement  was  void,  but  that  the 

Eiaintiff  might  recover  upon  a  quantum  meruit  for 
is  serfices  rendered  before  the  time  of  making 
the  agreement  Thurston  v.  Percival,  1  Pick.  415. 
See  Redman  v.  Sanders,  2  Dana.  70. 

234.  A  pontraot  made  in  Ohio,  between  a» 
attorney  and  his  client,  in  which  the  latter  agrees 


to  pay  a  stipulated  sum  lor  the  services  of  the 

former,  dependent  upon  the  contin^ncy  of  tbe 
success  of  the  attorney,  is  valid,  and  m  case  of  the 
attorney's  success,  the  amount  stipulated  is  re 
coverable  at  law.    Speneer  v.  £»#,  5  Ham.  183. 

235.  An  agreement  of  which  Sie  consideration 
is  the  sale  of  lands  held  adversely  by  a  third  per 
son,  is  void.  Whitaker  v.  Cone,  2  Johns.  Cas.  5& 
BJding  V.  Pitkin,  2  Caines,  147.  SweU  v.  Poor, 
11  Mass,  549.  8.  P.  Everenden  v.  Beaumont,  7 
Mass.  78.    Brinlmf  v.  IVhiting,  5  Pick.  354. 

236.  So  a  promise  by  a  person  out  of  possession 
to  pay  an  agent  a  certain  portion  <^  the  proceeds 
of  the  land,  is  void.  Beldmg  v.  Pitkin,  2  Caines, 
147. 

(d.)  Fraud. 

237.  Fraud  invalidates  every  transaction,  as 
well  at  law  as  in  equity  ;  nor  can  a  man  render  a 
fraudulent  act  valid  by  bringing  it  within  the  let- 
ter of  the  statute,  any  more  than  within  the  letter 
of  the  common  law.    Morris  v.  Gill,  1  Chip.  49. 

238.  Nor  can  a  fraudulent  agreement  oe  con- 
firmed by  any  subsequent  declarations  or  acts,  by 
which  its  fairness  is  acknowledged.  Duncan  v. 
M'Culloufk,4  3,&,R.4SQ,  See  JHngiey  v.  Bob- 
inson,  5  (xreenl.  127. 

239.  A  party  to  a  fraudulent  transaction  never 
can  take  advantage  of  the  femud.  Taylor  v.  Weld, 
5  Mass.  116. 

240.  Whenever  there  is  a  gross  misrepresentsi- 
tion  of  the  facts  relating  to  the  subject  of  an 
agreement,  the  agreement  is  fraudulent  and  void. 
Cochran  v.  Cummings,  4  Dall.  250. 

241.  But  an  a^rieement  for  the  sale  of  lands 
will  not  be  set  aside  because  the  vendee  did  not 
inform  the  vendor  of  circumstances  which  the 
vendor  was  bound  to  know.  Eiehelherger  v.  Bar* 
nitz,  1  Yeates,  307. 

242.  The  mere  feet  of  the  existence  of  a  mort- 
gage, at  the  time  of  an  agreement  for  the  sale  of 
land,  is  not  evidence  of  fraud.  Qreenky  v.  CJUe- 
vers,  9  Johns.  126. 

Fraud  upon  Third  Persons. 

243.  On  a  sale  of  chattels,  if  the  vendor  and 
vendee  agree  that  the  possession  shall  pass  to  the 
vendee,  but  the  property  remain  in  the  vendor, 
until  tne  whole  purchase  money  is  paid,  such 
agreement,  as  it  respects  creditors  and  sheriffs,  is 
held  fraudulent,  in  Pennsylvania ;  and  it  is  imma- 
terial whether  the  creditor  trusted  the  debtor  on 
the  credit  of  the  goods  which  were  in  his  posses- 
sion or  not  Martin  v.  MatUot,  14  S.  &  It.  214. 
But  see  Sawyer  v.  Shaw,  9  Greenl.  47.  Corse  v. 
Patterson,  6  Har.  &  J.  153. 

244.  Where  a  fund  was  bequeathed  to  an  eccle- 
siastical society,  the  interest  of  which  was  to  be 
applied  for  the  purpose  of  maintaining  a  free 
school  in  one  of  the  districts,  it  was  held  that  an 
agreement  by  the  society  to  apply  the  fund  to  the 
support  of  tlie  ministry  was  void,  being  a  firaud  on 
third  persons.    Bailey  v.  Lewis,  3  Day,  450. 

245.  A  note,  and  a  subsequent  promise  to  pay  a 
note,  gifen  by  an  insolvent  to  one  of  his  petition- 
ing creditors,  as  an  inducement  to  his  signing  the 
petition,  with  a  blank  for  the  date,  to  be  filled  up 
afterwards,  are  both  void.  Payne  v.  Eden,  3  Caines, 
213. 

246.  And  this,  though  the  maker  of  the  note 
had  a  sufficiency  of  petitioning  creditors  to  entitle 
him  to  his  discharge,  without  the  payee,  ih.  See 
also  Case  v.  Gerrish,  15  Pick.  49. 

247.  A  promise  by  an  insolvent  to  pay  the  costs 
of  a  previous  suit,  which  had  been  settled,  in  con- 
sideration of  the  creditor's  not  opposing  his  dis- 
charge, is  void.  Waite  v.  Harper,  2  Jonns.  386. 
S.  P.  Wiggin  V.  Bush,  12  Johns.  306. 
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(e.)  ItOoxieatum  ttmd  Duress. 

2M8.  A  contract  entered  into  with  a  man  so  in- 
toxicated aa  to  be  deprived  of  the  exercise  of  hta 
undentanding,  is  voidable,  and  Uiis  though  the 
intoxication  were  voluntary,  and  not  procured 
through  the  intervention  of  the  other  party.  J?ar- 
rett  V.  Buxton,  2  Aik.  167.  See  also  Burroughs  y. 
Biekman,  1  Green,  233.  Foot  v.  Tewkslmry,  2 
Verm.  iff.  Wade  v.  Colvert,  2  Rep.  Con.  Ct.  27. 
Tau/or  v.  Patrick,  1  Bibb.  108.  White  v.  Cox, 
3  Hay  w.  82.  Lee  v.  Ware,  \  Hill,  313.  See  Cur- 
tis V.  Hall,  I  South.  361. 

24D.  An  agreement  to  submit  a  matter  to  refer- 
ence, by  the  defendant,  under  a  legal  arrest,  or  a 
settlement  made  by  him,  is  not  void  on  the  ground 
of  duress.     Skephard  v.  Watrous,  3  Gaines,  166. 

2£)0.  To  constitute  duress  at  law,  the  arrest 
must  have,  been  originally  illegal,  or  have  become 
so  by  subsequent  abuse  of  it.  Stouffer  v.  Latshaw, 
2  Watts,  167.  See  Walkms  v.  Baird,  6  Mass.  51 1 . 
Richardson  v.  Duncan,  3  N.  Hamp.  506.  Meek  v. 
Jkkinson,  1  Bailey,  84. 

251.  In  South  Carolina,  duress  of  goods  will, 
under  certain  circumstances  of  great  difficulty  and 


{{.)  Weak  Minds, 

5**2.  No  degree  of  physical  or  mental  imbecility, 
which  does  not  deprive  one  of  legal  competency  to 
act,  is  of  itself  sufficient  to  avoid  a  contract  or  set- 
tlement with  him.  Famam  v.  Brooks,  9  Pick.  212. 

253.  A  contract  with  a  man  of  weak  mind  is 
binding,  if  no  fraud  or  undue  advantage  is  taken 
of  his  situation.  Dodds  v.  Wilson,  1  Const.  Rep. 
448     See  Somes  v.  Skinner,  16  Mass.  358. 

254.  But  a  person  may  prove,  in  avoidance  of  his 
contract,  that  he  was  non  cotnpos  mentis  when  he 
entered  into  it.  Mitchell  v.  Kinpnan,  5  Pick.  431. 
WeCster  v.  Woodford,  3  Dav,  96.  Grant  v.  Thompson, 
A  Conn.  203.    Lang  v.  Whidden,  2  N.  Hamp.  435. 

255.  An  insane  person  is  not  competent  to 
pledge  a  promissory  note  held  by  him,  although 
the  party  taking  it  neither  knows,  nor  has  any 
reason  to  suspect,  the  Insanity,  and  uses  no  unfair- 
ness in  obtaining  the  note.  And  he  may  main- 
tain trover  to  recover  it  Seaver  v.  Phelps.  11 
Pick.  304. 

256.  On  an  a^rreement  for  the  exchange  of  land, 
the  plaintiff,  bemg  a  person  of  non-sane  mind,  de- 
livered the  note  of  a  third  person  to  the  defendant, 
which  was  afterwards  paid  to  the  defendant ;  and 
it  was  held  that  the  plaintiff  might  show  his  inca- 
pacity at  the  time  of  making  the  agreement,  and 
recover  the  amount  of  the  note.  JUee  v.  Peet,  15 
Johns.  503. 

(g.)  Uneonsdonable. 

237.  If  an  agreement  be  unconscionable,  the 
court  will  render  such  damages  as  may  appear 
reasonable,  without  bein^  bound  by  the  terms  of 
the  con  tract  Cutler  v.  Hoio,  8  Mass.  257.  Bax- 
ter V.  Wales,  12  Mass.  365. 

258.  Thus,  where  an  execution  creditor  pro- 
posed to  discharge  the  execution,  without  putting 
It  into  an  officer^  hands,  if  the  debtor  would  give 
bis  note  for  the  debt  ana  costs,  and  also  the  sum 
which  an  officer  might  charge  for  collecting  the 
execution,  and  such  note  was  given,  payable  in 
oats,  at  a  very  low  price  per  bushel;  the  court 
held  that  though  the  note  was  not  usurious,  yet  it 
was  unconscionable,  and  they  deducted  the  sum  in- 
cluded in  the  note  as  officer's  fees,  from  the  amount 
of  the  verdict  on  the  note.  Cuder  v.  How,  8 
Mass.  257.    See  Cuder  y.  Johnson,  8  Mass.  266. 

259.  So,  where  the  defendant  hired  a  cow  and 
calf  of  the  plaintiff,  and  agreed  to  return  them  in 


one  year,  with  six  dollars  for  the  use  of  them,  and 
if  not  then  delivered,  six  dollars  annually  until  de- 
livered,  it  was  held  that  the  plaintiff  was  entitled 
to  recover  the  value  of  the  cattle,  with  six  dollars 
for  the  use  of  them  for  one  ^ear  only,  and  interest 
on  those  sums  from  the  expuration  of  the  year  un- 
til the  cattle  were  delivered.  Baxter  v.  Wales, 
12  Mass.  365. 

(  h.)     Trading  by  and  with  alien  Enemy, 

260.  A  state  of  war  pots  an  end  to  all  executory 
contracts  between  the  citizens  of  the  countries  at 
variance.  The  Francis,  1  Gallis.  448.  See  also 
Brown  v.  United  States,  8  Cranch,  110.  The 
Rapid,  1  Gallis.  295.  8  Cranch,  155.  The  Emu- 
lous, 1  Gallis.  571.    4  Wheat  105.    16  Johns.  510. 

261.  No  valid  contract,  expressed  or  implied, 
except  for  the  payment  of  ransom  money,  can 
arise  or  subsist  between  a  citizen  of  this  country 
and  the  enemy,  without  the  permission  of  govern* 
ment.     Griswold  v.  Waddington,  16  Johns.  436. 

262.  But  the  ransom  of  a  vessel  and  cargo,  cap- 
tured by  an  enemy,  is  lawful,  and  an  agreement  to 
pay  the  ransom  money  may  be  enforced.  Gris» 
wold  v.  Waddington,  16  Johns.  438.  Goodrich  v. 
Gordon,  15  Johns.  6. 

263.  A  bill  of  exchange,  expressed  to  be  for  the 
ransom  of  a  vessel,  and  given  as  collateral  securi- 
ty for  the  payment  of  a  ransom  bill,  will  sup- 
port an  action  in  a  court  of  common  law,  the 
plaintiff  and  payee  being  an  alien  friend.  Mai* 
sennaire  v.  Keating,  2  (Ailis.  325. 

264.  A  license  for  the  protection  of  a  vessel 
from  capture  and  condemnation  by  an  enemy,  is 
not  a  legal  consideration  for  an  agreement  to  pay 
money.  Patton  v.  Jfieholson,  3  Wheat.  204, 
Contra,  Coofidge  v.  Inglee,  13  Mass.  26. 

265.  A  subject  cannot  divest  himself  of  the 
obligdtion  of  a  citizen,  and  voluntarily  make  a 
compact  with  the  enemy  of  his  country,  stipulat- 
ing a  ne^itrality  of  conduct ;  but  he  may  enter  into 
such  an  agreement  by  capitulation,  when  his  gov- 
ernment is  no  longer  able  to  support  him.  Miller 
V.  Ship  Resolution,  2  Dall.  10. 

266.  Where  an  agreement  was  made  between 
two  persons,  enemies  of  the  United  States,  and  in 
fraua  of  the  United  States,  such  agreement  can- 
not be  enforced,  even  in  time  of  peace,  in  the 
courts  of  the  United  States,  although  it  wns  merely 
a  stratagem  of  war.  Hannav  v.  Eve,  3  Cranch.  242. 

267.  A  citizen  of  New  York  may  pay  a  debt,  or 
perform  a  contract,  to  an  alien  enemy  during  war, 
if  the  debt  be  paid  or  tiie  performance  made  to  the 
agent  of  such  enemy  within  that  state ;  the  con- 
tract luLvtng  been  made  befoire  the  war.  Buchan- 
an V.  Curry,  19  Johns.  137. 

268.  Where  A,  during  the  war,  contrived  apian 
for  importing  goods  on  his  own  account  from  the 
enemy's  country,  and  goods  were  sent  to  B  by 
the  same  vessel ;  A,  at  Uie  request  of  B,  became 
surety  for  the  payment  of  duties  of  B's  goods,  and 
became  responsible  for  the  expenses  of  a  prosecu- 
tion for  the  illegal  importation  of  the  goods,  and 
was  compelled  to  pay  them.  It  was  held  that  A 
mi^ht  maintain  an  action  on  the  promise  of  B  to 
refund  the  money.  Armstrong  v.  To/er,  11  Wheat. 
258.     Toler  v.  Armstrong,  4  Wash.  C.  C.  299. 

269.  An  agreement  by  a  citizen  in  a  neutral 
state  to  deliver  goods  in  a  neutral  country  to  a 
subject  of  that  country,. at  a  stipulated  price,  and 
on  certain  conditions,  the  consignees  taking  all 
risks  attending  the  transportation,  is  a  legaland 
valid  agreement  in  reference  to  the  belligerent, 
and  does  not  destroy  the  neutral  character  of  the 
property.  Ludlow  v.  Boione,  1  Johns.  1.  De  Wolf 
V.  insurance  Company^  20  Johns.  214. 

270.  Where  a  vessel  entered  into  an  enemy *s 
country  in  character  of  a  vessel  belonging  to  a 
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neutral  nation,  and  a  aubject  of  the  enenij,  upon 
the  application  of  the  captain,  without  being  inform- 
ed of  the  true  character  of  the  vessel,  advanced 
money  tor  the  repairs,  and  also  for  the  expenses 
of  defending  a  suit  in  the  maritime  court  afler 
the  vessel  had  been  seiaed  and  libelled  as  enemy's 
property ;  it  was  held  that  the  money  so  advanced 
might  be  recovered  afler  peace  was  restored ;  as 
the  party  advancing  it,  being  ignorant  of  the  facts 
which  would  render  the  agreement  unlawful, 
could  not  be  in  fault.  Musson  ▼.  FaleSf  16  Mass. 
332. 

See  Admiraltt.    Prize.    Alieit. 


Vl.     Validity  as  regards  Statutes. 

(a.)    QeneroUy, 

271.  Persons  may  avoid  their  contracts  by 
aUeging  their  own  crimiaality,  provided  it  con- 
sists in  some  positive  statute  of  the  government. 
Baytey  v.  Toicr,  5  Mass.  286.  Wheeler  v.  Rus- 
selff  17  Mass.  2^.  Farrar  v.  Barton^  5  Mass. 
395. 

272.  As.  where  a  statute  provided  that  notes  of 
a  certain  description,  made  or  issued  afler  a  par- 
ticular day,  should  be  void,  and  also  attached  a 

Eenalty  to  the  issuing  or  passing  of  them,  it  was 
eld  that  the  maker  of  such  notes,  purporting  to 
be  dated  before  that  day,  might  avoid  the  payment 
of  them  even  in  the  hands  of  innocent  holders, 
by  proving  that  they  were  false  dates,  and  that 
they  were  in  fact  made  or  issued  after  the  day. 
Bayley  v.  Taber,  5  Mass.  286. 

x72.  No  right  can  be  derived  from  any  agree- 
ment made  in  express  opposition  to  the  laws  of 
the  place  where  it  is  made.  Hall  v.  MtdUn^ 
h  Har.  <&  J.  193. 

274.  Where  the,  consideration  of  an  agreement 
18  in  violation  of  a  statute,  no  action  can  oe  main- 
tained upon  it  by  either  party.  Wheeler  v.  Rus- 
sellf  17  Mass.  258.  See  Farrar  v.  Barton,  5  Mass. 
395.    Robu  V.  West,  4  N.  Hamp.  285. 

275.  Where  a  contract  is  entire,  if  part  of  the 
consideration  is  against  law,  the  whole  contract  is 
void.  Carlton  v.  WhitchiT,  5  N.  Hamp.  196.  See 
alao  Hind  v.  Ckamberlin,  6  N.  Hamp.  225. 
Loomis  V.  JfewhaUf  15  Pick.  159. 

276.  Where  A.  and  W.  employed  R.  to  sell  for 
them,  on  commission,  tickets  m  a  lottery  not 
authorized  by  law,  under  an  agreement  that  R. 
should  be  considered  the  purchaser  of  all  the 
tickets  which  he  did  not  sell  or  return  on  a  par- 
ticular day ;  it  was  held,  that  although  the  pur- 
chase of  tnc  tickets  by  R.  was  not  illegal,  yet,  as 
the  agreement  with  respect  to  the  purchase  was 
only  part  of  an  entire  contract  which  was  illegal, 
the  whole  was  void.  Roby  v.  West,  4  N.  Hamp. 
2d5. 

277.  An  action  cannot  be  sustained  in  the  courts 
of  a  state  on  an  agreement  entered  into  in  viola- 
tion of  the  laws  of  the  United  States,  or  of  the 
laws  of  the  particular  state.  Mabin  v.  Covlon, 
4  Dall.  298.  Biddis  v.  James,  6  Binn.  321. 
Seidenbender  v.  CharleSy  4  S.  &  R.  159. 

278.  And  the  law  is  the  same  if  the  transaction 
be  prohibited  by  statute,  although  it  be  not  ex- 

Jressly  declared  that  the  contract  is  void.  Seiden- 
endcr  v.  Charles,  4  S.  &  R.  159.  Mitchell  v. 
Smithj  1  Binn.  118.  See  Sharpe  v.  Teese,  4  Halst. 
352. 

279.  Under  the  Pennsylvania  statute  of  Uth 
April,  1795,  a  contract  for  the  purchase  and  sale  of 
lands  in  that  state,  under  the  Connecticut  title, 
is  unlawful  and  void,  and  no  action  can  be  main- 
tained on  such  contract,  though  the  act  merely  in- 
flicts a  penalty  on  the  offender.  Mitchell  v.  Smith, 
4  DaU.  269. 


280.  Where  a  vessel  which  bad  been  purchased 
by  A,  an  Englishman,  of  B,  an  American  citizen, 
but  which,  nevertheless,  continued  to  be  register 
ed  as. an  American  vessel,  was  captured  t^  a 
French  privateer,  condemned  and  sold  tq  C,  it 
was  held  that  an  action  of  trover,  for  the  ship, 
could  no|.  be  maintained  by  A  against  C,  as  the 
plaintiff's  claim  was  founded  upon  a  transaction 
in  fraud  of  the  laws  and  policy  of  the  United 
States.     DuncunsoH  v.  MLurCy  A  Dall.  308. 

281.  But  where  a  contract  for  a  voyage  became 
illegal  after  its  commencement,  in  consequence  of 
which  ffoods  imported  into  tlie  United  States  weie 
seized,  but  the  forfeiture  was  afterwards  remitted 
on  certain  conditions,  and  the  cargo  restored  to 
the  supercargo,  who  was  also  a  part  owner,  it 
was  held  that  an  action  of  account  render  might 
be  maintained  against  him  by  the  other  part  own- 
ers, for  the  money  received  from  the  safes  of  the 
cargo.    JH'ewbold  v.  Sims,  2  S.  &,  R.  317. 

282.  Where  a  contract  was  made  between  a 
citizen  of  the  United  States  and  a  foreigner, 
whereby  a  vessel  was  bought,  registered,  and 
navigated  in  the  name  of  the  former  for  tiie  use 
of  the  latter,  in  violation  of  the  laws  of  the  United 
States,  a  report  of  referees,  flnding  a  sum  of 
money  due  trom  one  of  the  parties  to  the  other, 
was  set  aside.    Maybin  v.  Coulan,  4  Dall.  298. 

1^83.  A  charter  or  hiring,  by  a  merchant  of 
Great  Britain,  through  his  agent,  of  a  vessel 
belonging  to  a  merchant  in  New  York,  during  the 
existence  of  the  non-intercourse  laws  of  the 
United  States,  for  the  purpose  of  transporting 
goods  from  New  York  to  Fayal,  thence  to  be 
transported  in  anotlier  vessel  to  England,  is  void. 
Graves  v.  Delaplaine,  14  Johns.  146. 

284.  Where  A,  as  the  agent  of  B,  in  pursuance 
of  an  agreement  between  them,  during  the  exist- 
ence oAhe  embargo  laws,  and  in  violation  thereof, 
exported  from  the  United  States  to  the  province 
of  New  Brunswick,  in  the  British  dominions,  cer- 
tain goods,  wares,  and  merchandise,  the  property 
of  B,  and  from  thence  shipped  them  in  an  English 
bottom  to  the  British  West  India  islands,  and 
there  sold  them,  and  remitted  the  avails,  in  money 
and  the  produce  of  the  islands,  to  B,  in  the  United 
States;  in  an  action  of  account  in  favor  of  A, 
against  B,  founded  on  the  above  slate  of  facts, 
it  was  held  that  these  transactions  constituted  but 
one  entire  voyage,  which  was  illegal,  and  that  the 
plaintiff  haci  no  cause  of  action.  Slurgts  v.  Busk^ 
5  Day,  452. 

235.  The  buyer  of  smuggled  goods  is  not  liable 
in  an  action  for  the  price,  except,  perhaps,  when 
he  knows  all  the  circumstances  and  agrees  to  run 
all  tlie  risk.  Condon  v.  Walker,  1  leates,  483. 
See  ante,  100. 

286.  Assumpsit  on  an  agreement  not  sealed, 
otherwise  in  form  of  a  bond  for  observing  the 
rules  under  the  prison  bounds*  act ;  demurrer  sus- 
tained ;  the  security  required  by  the  act  of  South 
Carolina  being  a  bond.  Cantey  v.  Duren,  Har* 
per,  434. 

(b.)  Offices, 

287.  No  action  will  lie  on  any  contract,  bond, 
or  agreement  for  the  sale  of  the  deputation  of  the 
office  of  clerk  of  a  court :     Haralson  v.  Dickens, 

2  Car.  Law  Repos.  66.     Or  of  any  office  relating 
to  the  administration  of  justice.     Outon  v.  Redes , 

3  Marsh.  433. 

288.  The  office  of  a  deputy  sheriff  or  constable 
cannot  be  the  subject  of  a  sale,  and  a  contract  for 
such  a  sale  is  illegal  and  void.  Cnrlton  v.  Whitcker, 
5  N.  Hamp.  1!;6.  Meredith  v.  Ladd,  2  N.  Hamp. 
517.     Cardigan  v.  Page,  6  N.  Hamp.  183. 

.  289.  Where  a  person  receives  a  deputation  to  a 
public  office,  which  entitles  him   by  statute    to 


AGREEMENT. 


Ill 


a  certain  per  centage  upon  the  fees  and  emolu- 
ments of  Uie  office  of  his  principal,  and,  on  receiv- 
ing his  appointment,  enters  into  an  agreement  to 
perfonn  the  duties  of  his  office  at  a  fixed  salary ; 
such  aflrreement,  being  in  violation  of  the  act 
against  Dujring  and  selhng  offices,  is  void,  although 
it  be  not  certain  that  the  stioulated  sum  would  be 
less  than  the  per  centage  allowed  hy  law.  Tap- 
pan  V.  BrotoH,  9  Wend.  175. 

2!i0.  No  action  lies  by  the  deputy  for  his  por- 
tion of  the  feea  and  emoluments  received  by  his 
Erincipal,  after  such  corrupt  agreement,  although 
e  has  performed  the  duties  of  the  office,  ib. 
2U1 .  A  contract  between  a  sheriff  and  his  deputy 
that  the  latter  shall  pay  the  former  a  certain  sum 
DOT  annum^  In  consideration  of  his  appointment,  is 
not  illegal  in  Connecticut.  De  Forest  v.  Brainerd, 
2  Day,  528. 

*  (c)  Stock. 

202.  An  agreement  to  deliver  a  certain  amount 
of  simper  cent,  stock  at  a  future  period  for  a  cer- 
tain price  is  lawful,  and  the  vendor  ia  not  bound  to 
make  the  transfer  withoin  receiving  the  money. 
Gi/chreest  v.  Pollock,  2  Yeates,  18. 

2D3.  An  agreement  to  transfer  stock  at  a  future 
day,  the  venaee  advancing  money  on  it  with  no 
intent  to  transfer,  but  merely  to  speculate  in  the 
stock,  is  not  void  in  New  York.  Frost  v.  dark- 
son,  7  Cow.  24. 

!!£>4.  And  though  the  vendor  own  the  stock  at 
the  time,  and  aflerwards,  and  before  the  day  of 
delivery,  sell  a  portion  of  it,  it  is  npt  affected  by 
the  statute  of  New  York,  which  avoids  the  contract 
only  when  the  vendor  has  not  the  stock  at  the  time 
of  the  sale.    Frost  v.  Clarksottj  7  Cow.  24. 

(d.)  Lottery. 

295.  An  agreement  for  the  sale  of  tickets  in  a 
lottery  of  another  state,  not  authorized  by  the 
laws  of  New  York,  is  contrary  to  the  policy  of  the 
New  York  act,  and  void.  Hunt  v.  Knicktrhacker, 
5  Johns.  327. 

296.  The  statute  ofConnecticut,  prohibiting  the 
sale  of  lottery  tickets  in  tliat  state  issued  under 
the  authority  of  any  other  state,  extends  to  the 
sale  of  tickets  in  a  lottery  authorized  by  the  nation- 
al goyernment.     Terry  y.  Olcott,  4  Conn.  442. 

£)7.  An  action  cannot  be  supported  for  the 
price  of  a  ticket  in  a  lottery  not  authorized  by  law. 
Primer  v.  M'CotineU,  cited  6  Binn.  329.  Barton 
y,  Hughes,  2  Browne,  48.  ^eidcnbender  v.  Charles, 
4S.&,R.151.  See  Fo&e  v.  i2o&erf«<m,  2  Whart.  155. 

298.  Nor  for  the  amount  of  prizes  drawn  to  a 
ticket  purchased  afler  the  time  limited  by  law  for 
completing  the  sales.  Biddis  v.  James,  6  Binn. 
321.    Barton  v.  Hughes,  2  Browne,  48. 

(e.)  Gaming. 

299.  Money  lost  at  gaming,  and  paid,  cannot  be 
recovered  back.  StoweU  y.  Guthrie,  2  Hay  w.  297. 
Hodges  v.  Pitman,  2  Car.  Law  Repos.  394. 

3lX).  The  act  against  gaming  in  North  Carolina 
does  npt  prevent  the  recovery  of  a  debt  paid  by 
the  plaintiff  to  the  winner,  at  the  request  of  the 
defendant,  who  was  the  loser.  Mooring  y.  Stan- 
ton, Martin,  52.  So  in  Kentucky.  Jones  v.  Sevier, 
1  Litt.  50. 

301.  In  Tennessee,  assumpsit  will  lie  to  recover 
the  value  of  a  note  agreed  to  be  given  for  a  note 
sold,  which  last  note  was  given  for  a  gaming  debt. 
Herd  y.  Vincent,  1  Overt.  369. 

302.  Where  A  was  indebted  to  B  in  fifty  dol- 
lars, for  so  much  money  won  at  cards,  and  o  was 
indebted  to  C  twenty-five  dollars,  for  j^oods  sold 
and  defivered  to  him  previous  to  that  time,  and  B 
offered  to  eive  A  a  discharge  from  the  debt,  on 
condition  uiat  he  would  pay  C  the  amount  due 


him,  upon  which  C  accepted  A*s  note,  and  dis- 
charged B  ;  it  was  held,  in  an  action  by  C  against 
A  upon  this  note,  that  the  defendant  could  not  set 
up  the  original  illegality  of  the  consideration  be- 
tween him  and  B,  as  a  defence  against  C.  Bowen 
v.  DoggcU,  2  N.  &  M.  127. 

303.  The  value  of  a  horse  lent  to  the  defendant 
at  a  gaming  table,  and  delivered  over  by  him  to 
the  winner,  was  held  to  be  recoverable  by  the 
lender,  although  lent  for  the  purpose  of  enabling 
the  defendant  to  stake  on  the  game.  Carsan  v. 
Ramhert,  2  Bay,  560. 

304.  A  marker  at  an  illicit  billiard  table,  who 
keeps  the  games,  and  receives  the  money  betted 
by  the  players,  is  not  entitled  to  recover  wages 
from  the  owner  of  the  table,  the  contract  being 
unlawful.     Badgley  v.  Beale,  3  Watts,  263. 

Horse-racing. 

305.  A  racing  contract,  under  the  act  of  North 
Carolina,  ought  not  to  be  written  one  day,  and 
signed  on  a  subsequent  day ;  but  it  may  be  made 
by  parol  one  day,  and  the  writings  signed  and  ex- 
ecuted on  another.  Brown  v.  Brady,  1  Car.  Law 
Repos.  90. 

306.  Where  two  persons  on  one  side  make  a 
race,  and  agree  to  deposit  bond  and  security,  a 
bond  signed  by  one  alone,  though  tHere  is  security, 
is  not  incompliance  with  the  contract;  and,  if 
signed  by  both,  notice  ought  to  be  given  to  the  op- 
posite party  that  the  deposit  is  made.  ib. 

Wager. 

307.  A  wager  of  sixty  dollars  on  a  horse-race 
is  illegal  in  South  Carohna ;  and  no  action  can  be 
sustained  on  such  wager.  Haskety.  Wootan,  1  N. 
<&  M.  180. 

308.  So  of  a  wager  on  a  horse-race  in  New 
York.    M'Keon  v.  Caherty,  1  Hall.  300. 

309.  A  wager  on  a  subject  in  which  the  parties 
have  no  interest  but  that  created  by  the  wager  is 
not  a  valid  contract  in  New  Hampshire.  Perkins 
v.  Eaton,  3  N.  Hamp.  152.  HoU  v.  Hodge,  6  N. 
Hamp.  104.  Aliter,  in  New  York.  Bunn  v.  Biker, 
4  Johns.  426.     See  2  Mass.  1. 

310.  In  Pennsylvania,  it  has  been  decided  that 
no  wager  concerning  any  human  being  is  recover- 
able in  a  court  of  justice  ;  and  that,  therefore,  a 
wager  whether  or  not  Napoleon  Bonaparte  would, 
witnin  a  specified  time,  be  removed  from  the*  island 
of  St.  Helena,  was  illegal  and  void.  Phillips  y. 
Ives,  1  Rawle,  37.  So  of  a  bet  on  an  election. 
McAllister  v.  Hoffman,  16  S.  &R.  147. 

311.  So  as  to  an  election  in  New  York,  if  made 
before  the  canvass  is  complete.  Rust  y.  Gott,  9 
Cow.  169.  Brush  v.  Keeler,  5  Wend.  250.  Lan- 
sing v.  Lansing,  8  Johns.  454. 

312.  A  set  up  a  mark  to  shoot  at.  and  it  was 
agreed  between  him  and  B  that  B  should  pay  A 
twenty-five  cents  for  every  shot  fired ;  but  if  B 
hit  the  mark,  then  A  should  pay  him  twenty-five 
dollars.  This  was  held  a  legal  wager  in  New 
York ;  and  B,  having  hit  the  mark,  was  allowed 
to  brT^g  an  action  for  the  twenty-five  dollars. 
Camphdl  v.  Richardson,  10  Johns.  406. 

313.  Where  money  betted  on  a  horse-race  is  de- 
posited with  a  stakeholder,  to  be  delivered  by  him 
to  the  winner,  and  the  stakeholder  pays  over  the 
money,  after  notice  from  the  loser  not  to  do  so,  the 
latter  may  recover  it  from  the  stakeholder,  under 
the  North  Carolina  act  of  1810,  which  declares 
void  all  agreements  to  pay  money,  &c.,  won  by 
betting  in  a  horse-race,  nood  v.  Wood,  3  Murph. 
172.     See  Forrest  v.  Hart,  3  Murph.  458. 

314.  Money  deposited  in  an  illegal  wager  may 
be  recovered  from  a  stakeholder,  who  has  paid  it 
over  afler  notice.  Aliter,  if  fairly  paid  over.  Liv- 
ingston V.  Wootan,  1  N.  &,  M.  178.    Perkins  v 
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Eaton,  3  N  Hamp.  152.    Jlpp  ▼.  CorgeU,  3  Penn- 

315.  An  action  was  held  to  lie  e^nst  a  stake- 
holder to  recover  money  deposited  in  his  hands  on 
a  race ;  but  not  against  the  loser,  who  had  paid 
over  the  mone;|^  to  the  stakeholder.  WilUama  y. 
Caharrua,  Martin,  29. 

3ee  Assumpsit,  VI.    (d.) 


VII.  Validity  as  regards  Morality, 

316.  A  contract  to  do  an  illegal  or  an  immoral 
act  is  invalid,  and  will  not  be  enforced  in  courts 
of  justice.     Forsytht  v.  Stats,  6  Ham.  21. 

317.  Future  cohabitation  is  a  vicious  considera- 
tion, and  contracts  upon  it  may  be  rescinded  by 
the  party  or  those  claiming  in  privity  under  him. 
Winjubmner  v.  Wdsi^tr,  3  Monr.  35. 

316.  Past  cohabitation  is  notaffood  considera- 
tion to  support  a  promise.  SingUton  v.  Bremarj 
Harper,  201. 

319.  The  South  Carolina  statute  which  prohibits 
a  married  man  from  giving  or  conveying  to  a 
woman,  with  whom  he  lives  in  adultery,  more 
than  one  fourth  of  his  estate,  does  not  give 
validity  to  contracts  founded  on  an  immoral  con- 
sideration, which  were  void  at  common  law,  but 
only  recognizes  the  principle  that  a  bond  or  deed, 
ffiven  by  a  married  man  to  a  woman  living  with 
him  in  adultery,  is  not  on  that  account  void. 
Cusack  V.  fVhite,  2  Rep.  Con.  Ct.  279. 

320.  A  promise  by  the  putative  father  to  pay  for 
the  board  of  a  woman  and  her  bastard  child,  the 
purpose  of  both  parties,  express  or  tacit,  being  to 
iiusilitate  a  continued  state  of  cohabitation  between 
the  promisor  and  woman,  is  void.  Trovingsr  v. 
MBumey,  5  Cow.  253. 

321.  But  the  purpose  must  be  clearly  proved; 
and  is  not  to  be  inferred  merely  from  the  previous 
cohabitation,  though  that  was  known  to  the  prom- 
isee, and  she  is  the  mother  of  the  woman. 
Trovingsr  y.  M'Bumeyj  5  Cow.  253. 

322.  An  executed  xon  tract,  founded  on  an  im- 
moral consideration,  is  binding  on  the  parties,  at 
common  law.  Denton  v.  En^iskf  2  N.  &  M.  581. 
Woreestsr  v.  Eatmit  11  Mass.  3G8. 


■   VIII.  Construction  of  Agreements. 
(a.)  Generally. 

323.  Several  instruments  in  writing  made  at 
the  same  time,  between  the  same  parties,  and 
relating  to  the  same  subjects,  constitute  but  one 
agreement.  Stephens  v.  Jaaird,  9  Cow.  274.  Make- 
peace v.  Harvard  College,  10  Pick.  302.  Sibleu  v. 
HoUen,  10  Pick.  250.  Hunt  y.  Idvermore,  5  Pick. 
395. 

324.  And  the  court  will  presume  such  a  priority 
io  the  execution  of  them  as  will  best  effect  the 
intent  of  the  parties.  J>CewaU  v.  Wright,  3  Mass. 
138. 

325.  As  if  one,  by  indenture,  demise  ai^  estate 
for  a  term  of  years,  reserving  rent,  and  at  the 
same  time  mortgage  the  same  estate  to  the  lessee 
in  fee,  to  secure  the  payment  of  a  sum  of  money, 
to'be  paid  at  the  expiration  of  a  lease ;  the  roort- 
gaee  will  bo  supposed  to  have  been  first  executed, 
and  will  be  no  bar  to  the  recovery  of  the  rent 
due  on  the  lease.  Kewall  v.  Wright,  3  Mass. 
136. 

326.  One  writing  cannot  be  connected  with 
another,  unless  it  reier  to  it.  But  where  there  are 
words  of  reference  to  the  subject  matter,  as  *^  the 
said  neffroes,"  though  there  be  no  description  of 
the  writing  referred  to-,  it  is  sufficient,  and  proof 
aJliunds  (it  not  inconsistent  with  the  writing)  may 


be  used  to  show  that  the  two  instruments  were 
simultaneously  executed,  and  were  part  of  the 
same  contract.  Dillingham  y.  Estiu,  3  Dana, 
23. 

327.  Where  a  bond  was  given  to  convey  real 
estate,  and  the  obligee  at  the  same  time  gave  his 
note  to  the  obligor,  payable  on  demand,  for  the 
agreed  price,  and  the  obligor  also  gave  the  obligee 
a  receipt  for  the  note,  enga^ng  to  deliver  up  the 
note,  if  tlie  bargain  should  oe  rescinded ;  it  was 
held  that  the  bond,  note,  and  receipt  were  to  be 
construed  together  as  parts  of  the  same  contract ; 
that  the  contract  was  binding  on  the  parties, 
neither  party  having  liberty  to  rescind  it  at  his 
option ;  and  that  the  stipulations  were  mutual  and 
dependent,  each  party  being  obliged  to  perform 
the  contract,  on  his  part,  before  he  could  compel  a 

rirformance   by  the  other.     Hunt  v.  Ltvermore^ 
Pick.  395,  ^ 

328.  Where  there  are  two  instruEffnts,  one  fbll 
and  explicit  as  to  the  intent  and  meaning  of  the 
parties,  and  the  other  general,  but  referringJUo  and 
adopting  the  stipulations  contained  in  the  lormer ; 
in  giving  a  constructi^  to  the  agreement  of  the 
parties,  both  instruments  will  be  considered  as 
forming  one  agreement.  Rogers  v.  Knedand,  13 
Wend.  114. 

329.  The  whole  of  a  contract  should  be  taken 
together  in  order  to  get  at  the  true  intention  of  the 
parties;  and  if  one  part  is  irreconcilable  with 
another  upon  any  reasonable  construction,  it  ought 
to  aid  in  the  construction  of  the  whole,  though 
apparently  inconsistent.  Kmnoer  v.  Emerson,  9 
Pick.  422.  Whedock  v.  Freeman,  13  Pick.  167. 
Hemoood  v.  Perrin,  10  Pick.  230. 

^30.  It  is  a  general  principle  applicable  to  all 
written  contracts  or  agreements,  that  whatever 
may  be  fairly  implied  from  Uie  terms  or  language 
of  the  agreement,  is  in  judgment  of  law  contained 
in  it     Rogers  v.  Kneeland,  13  Wend.  114. 

331.  T&  situation  ahd  true  intent  of  all  parties, 
and  the  subject  matter,  are  to  be  considered  in 
determining  the  meaning  of  a  contract.  Wilson 
V.  Trouv,  2  Cow.  195.  Sumner  v.  Williams,  8 
Mass.  214.  Fords  v.  Bigelow,  10  Mass.  379. 
Hopkins  v.  Young,  11  Mass.  302.  Howland  y. 
Leach,  11  Pick.  154.  HoUingsworth  y.  Fry,  4 
Dall.  345.       * 

332.  Where  a  contract  admits  of  two  construc- 
tions, one  of  which  would  make  it  operative,  and 
the  other  void,  the  former  is  to  be  adopted  ;  c.  g., 
in  a  case  of  alleged  usury.  Arcliibald  v.  TTiomas, 
3  Cow.  284. 

333.  If  part  of  a  contract  is  printed  and  |iart 
written,  the  written  are  to  control  the  printed 
words,  if  there  is  any  inconsistency.  HotoUstd  y. 
Commercial  Insurance  Co.  A  nth.  N.  P.  31. 

334.  Whether  a  written  contract  is  a  specialty 
or  a  parol  eonttact  of  the  party  to  it,  depends 
upon  the  fact  whether  it  is  sealed  or  not  by  such 
party,  or  some  person  for  htm  and  with  his  au- 
thority. The  same  contract  may  be  the  specialty 
of  one  and  the  parol  agreement  of  anotlier  party 
to  it.     Stabler  v.  Cowman,  7  Gill  &  Johns.  284. 

Technical  Terms. 

See    Actions,   133. 

335.  No  technical  words  are  necessary  to  con* 
stitute  a  compact  or  contract,  (which  are  con- 
vertible terms,)  and  neither  need  be  used  in  the 
instrument  creating  it.  Canal  Co.  v.  Railroad  Co. 
4Gi]l<&  Johns.  1. 

336.  An  agreement  is  a  mutual  consent  of  the 
minds  of  the  parties  concerned,  respecting  some 

f»roperty  or  right  that  is  the  object  of  the  stipo- 
ation;   or  something  that  is  to  be  done  or  tor- 
borne;  a  transaction  between  two  or  more  per- 
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■onB,  in  which  each  party  comes  ander  an  obliga- 
tion to  the  other,  ana  each  reciprocally  acquires  a 
X*  *  t  to  whatever  is  promiaed  or  stipulated  by  the 
r,  and  any  words  manifesting  that  eongregatio 
wientium  are  sufficient  to  constitute  a  contract 
Catud  Co.  ▼.  Railroad  Co.  4  Gill  &  Johns.  1. 

337.  In  the  construction  of  agreements,  the 
plain,  ordinary,  and  popular  sense  of  the  terms 
uaed,  should  prerail.    Hawu  v.  Smithy  3  Fairf.  429. 

338.  Technical  words,  in  a  writ^n  contract, 
mast  have  a  technical  interpretation ;  hence,  a  re- 
lioquiahment  of  all  right  of  dower  to,  in,  or  out  of, 
an  estate,  which  the  releasor  had  in  law  or  equity, 
or  in  any  way  might  or  could  possibly  have,  will 
not  exclude  a  widow  from  a  share  of  tne  personal 
estate  under  the  statute  of  distributions.  EUma- 
ker  V.  Etlmaker,  4  Watts,  Sd.    See7  Greenl.  383. 

339.  The  terms  **  accept,*'  and  *<  assent  to,"  are 
words  of  a  contract.  Canal  Co.  y.  Railroad  Co. 
4  Gill  db  Johns.  129. 

340.  A  contract  to  construct  a  steam-boiler,  and 
pu^  it  up,  so  as  to  be  equal  to  the  first  class  of  en- 
gines, does  not  oblige  the  party  to  construct  the 
other  part  of  the  engine.  Janus  v.  Boatwick, 
Wright,  143. 

341.  But  if  the  term  hoUer  have  a  technical 
meaning,  known  to  the  parties,  by  which  it  is 
used  to  describe  an  entire  engine,  proof  may  be 
given  of  that  meaning,  ib. 

342.  Good  work  means  that  kind  of  work  which, 
under  the  circumstances  of  the  contract,  would  be 
commonlv  held  good  at  the  time  and  place  of  the 
work  and  price.     CarUr  v.  Adams^  Wright,  471. 

"  343.  A  sale  for  approved  indorsed  paper  means, 
in  Uw,  a  sale  for  paper  which  ougnt  to  be  ap- 
proved, and  not  for  paper  such  as  the  seller  may 
approve.     Gvier  v.  Page,  4  S.  &  R.  1. 

344.  On  an  agreement  to  indemnify  against  law- 
suits, an  arbitration  will  be  embraced,  when  the 
indemni^  is  against  all  suits,  commenced  or  to  be 
commenced,  and  the  arbitration  is  pending  at  the 
time.  Packard  v.  HiU,  7  Cow.  434.  See  HiU  v. 
PadUrii,  5  Wend.  375. 

345.  An  agreement  to  pay  the  costs  of  a  suit,  in 
a  compromise,  means  onnr  the  legal  costs.  fVal- 
laee  v.  CoaUSf  I  Ashm.  110. 

346.  Where  a  contract  is  made  to  pay  in  **  hemp 
and  tobacco,"  an  eqnal  quantitv  of  each  ought  to 
be  paid:    Bovui  v.  Jackson^  Cooie,  500. 

Q^MMiity  and  Kind. 

347.  Where  mill-logs  were  sold  for  a  price  per 
thousand,  according  to  the  quantity  of  lumber 
they  should  be  afterwards  estimated  to  make ',  and 
there  was  a  table,  or  scale  of  estimation,  then  in 
sash  general  use,  that  the  parties  were  found  by 
the  jury  to  have  referred  to  it  as  a  rule  for  com- 
pvtinff  the  quantity ;  it  was  held  that  they  were 
Dound  by  this  scale,  though  proved  to  have  been, 
in  some  respects,  erroneous.  Heald  v.  Cooper^ 
8  Greenl.  32. 

348.  And  where  the  deduction  actually  made, 
in  such  case,  to  render  all  the  lumber  equal  to 
merchantable,  was  found  to  be  too  small ;  yet,  it 
having  been  made  by  mutual  assent  of  the  parties, 
with  equal  means  of  information,  and  without 
fiaud,  it  was  held  conclusive  upon  both.  ib. 

349.  In  an  agreement  to  deliver  Salina  salt  in 
barrels,  such  barrels  as  are  prescribed  by  statute 
are  understood.     CUtrk  v.  Pinney,  7  Cow.  681 . 

350.  When  a  contract  is  made  for  the  sale  and 
purchase  of  real  estate,  with  reference  to  an  offi- 
cial survey  or  draft,  and  does  not  provide  for  a  re- 
measurement,  or  in  some  other  way  indicate  a 
contrary  intention,  the  contract  shall  be  taken  as 
an  agreement  that  the  survey  or  draft  contains 
the  true  quantity  ;  and  this  whether  the  contract 

*  be  executed  or  executory,  unless  there  be  fraud, 
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or  such  a  plain,  palpable  mistake,  as  to  be  evi- 
dence of  fKud.    Philipe  v.  SeoU,  2  Watts,  318. 

351.  Wliere,  in  an  agreement  to  sell  land,  the 
land  wai  described  as  **  all  that  cei tain  piece,  &c., 
in  H.,  being  all  that  part  of  lot  44  owned  try  them** 
(the  vendors,)  bounded,  dbc.  v  held  that  the  words 
*'  owned  by  them"  were  words  of  description,  and 
not  of  restriction,  and  that  the  vendee  was  entitled 
to  all  within  the  boundaries.     Chamfwn  v.  widte^ 

5  Cow.  509. 

352.  An  agreement  to  convey  <<the  Hawkins  lot, 
containing  one  hundred  acres,*'  wtU  convey  the 
whole  lot  set  off  to  Hawkins,  though  it  contain 
one  hundred  and  sii  acres.     Butterfietd  v.  Cooper^ 

6  Cow.  481.    See  Stebbine  v.  Eddy^  4  Mason,  414. 

353.  Where  one,  being  about  to  purchase  a  lot 
of  land,  a^eed  with  B,  the  owner  or  the  adjoining 
lot,  that,  if  he  completed  the  purchase,  he  would 
let  B  have  thirty  feet,  always  to  be  kept  open  ad- 
ioining  his  house,  and  the  house  stood  ten  feet 
from  the  line  of  the  lot  about  to  be  purchased  ;  it 
was  held  that  B  was  entitled  to  the  conveyance  of 
a  strip  of  land  thirty  feet  wide,  measuring  from 
the  line  of  the  lot,  and  not  from  the  house,  and  ex- 
tending back  to  the  rear  of  the  lot ;  and  to  as  large 
an  estate  in  the  easement  as  the  other  had  it  in  his 
power  to  grant.  Bradbury  v.  IVhiie,  4  Greenl.  391. 

354.  A  contract  to  pay  eight  hundred  dollars 
"  in  such  bank  notes  as  are  received  on  deposit  in 
the  H.  Bank,**  is  a  contract  to  pay  eight  hundred 
paper  dollars,  an^  not  to  pay  as  many  such  dollars 
as  will  purchase  eight  hundred  dollars  in  specie ; 
and  the  obligor  has  a  right  to  pay  in  notes  of  the 
least  value  of  any  which  are,  at  the  time  of  pay- 
ment, received  at  the  bank.  Anderson  v.  Ewing, 
3  Litt.  245. 

355.  A  contract  to  pay  two  hundred  dollars.  **  in 
current  bank  notes,  such  as  are  passing  in  the 
common  course  of  business,**  is  a  contract  to  pay 
in  money,  if  the  bank  notes  be  not  tendered  at  the 
day  it  is  specified  they  shall  be  paid.  Sndth  v 
Goddardj  1  Ham.  178. 

356.  A.  contract  to  pay  in  notes  of  a  specific 
bank  binds  the  party  to  pay  in  the  notes  of  that 
bank,  or  their  numerical  value  in  money  :  their 
market  value  cannot  be  substituted.    Edwards  v 
Morris f  1  Ham.  531. 

357.  A  made  a  contract  with  the  state  of  Illinois 
to  print  the  laws  of  the  state  for  a  certain  sum 
which  the  state  agreed  to  pay  him  in  state  paper, 
**  at  its  specific  vuue,  when  the  same  shall  become 
due  ano 'payable.*'  The  work  was  well  per- 
formed, according  to  the  contract.  The  legisla- 
ture, subsequently  to  the  making  of  the  contract, 
passed  a  law  filing  an  arbitrary  valuation  upon 
<<  state  paper,**  to  wit,  83^  cents  on  the  dollar. 
The  auditor  of  the  state  refused  to  pay  the  plain- 
tiff for  his  work  more  than  that  sum  on  the  dollar. 
Held  that  the  plaixi6ff  was  not  bound  to  take  the 
paper  only  at  its  market,  current  value,  at  the 
time  the  money  was  payable  under  the  contract, 
the  act  of  the  legislature  not  affecting  the  con- 
tract which  had  been  previously  made.  Blacks 
well  V.  The  Auditor ,  1  Breese,  152. 

356.  A  promise  to  pay  a  certain  sum  in  the 
wares  of  a  particular  trade,  must  be  understood  to 
mean  such  articles  as  are  entire,  and  of  the  kind 
and  fashion  in  ordinary  use ;  and  not  such  as  are 
antiquated    and    unsalable.       Dennett    v.    Shorty 

7  Greenl.  150. 

Sufficient  Deed. 

359.  An  agreement  "  to  sell  **   land  binds  the 
party  to  execute  a  proper  deed  of  conveyance 
Smith  V.  HayneSf  9  Greenl.  128. 

360.  A  contract  for  <*  a  good  and  sufficient  deed 
is  for  one  in  fee  simple  with  covenants  of  war- 
ranty.    Freemain  v.  Lining y  Wright  644 
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361.  An  agreement  to  execute  and  deliver  '^a 
good  and  sulficient  warranty  deed "  of  land,  is 
not  a  contract  to  convey  a  good  title.  Tinney  v. 
j^skUv,  15  Pick.  546. 

362.  Where  one  agrees  to  convey  by  qnitclaim 
deed,  it  has  reference  to  the  title  as  it  was  at  the 
time  of  the  aj^reement ',  not  to  one  sabseouently 
acquired.     H^odcock  v.  B^net,  1  Cow.  711. 

Time. 

363.  A  contract  to  complete  a  work  by  a  par- 
ticalar  time,  e.  e.,  the  month  of  Novemberj  means 
that  it  shall  be  done  before  that  time.  Rankin  v. 
Wootboorthy  3  Pennsyl.  48. 

364.  When  a  day  or  month  is  mentioned,  as  an- 
tecedent or  subsequent  to  a  contract,  and  the  pre- 
cise day  or  month  is  not  specified,  it  means  the 
time  nearest  to  the  date  of  the  contract.  Whitney 
V.  Croebu,  3  Caines,  89. 

365.  Time  may  be  an  essential  part  of  a  con- 
tract, either  from  the  nature  of  the  transaction,  or 
the  subject  matter  of  the  agreement,  or  by  the  ez-* 
press  undertaking  of  the  parties.  Skato  v.  Turn- 
pike Company f  2  Pennsyl.  454. 

366.  Where  time  admits  of  compensation,  as  it 
perhaps  always  does,  where  lapse  of  it  arises  from 
the  non-payment  of  money  at  a  particular  day,  it 
is  never  an  essential  part  of  an  agreement.  De- 
campy,  Feay,  5  S.  &  R.  328. 

3d7.  Time  becomes  material  in  an  agreement 
where  delav  diminishes  the  value  of  uie  thing 
contracted  for.     Bellas  v.  HaySf  5  S.  ^  R.  427. 

366.  A  contract  to  have  a  boat  ready  for  the 
.spring  trade  on  the  1st  of  March  ensuing,  and,  on 
failure,  to  pay  ten  dollars  damages  for  every  day 
aAer  that  time,  until  the  boat  is  ready,  is  a  cove- 
nant that  it  shall  be  ready  on  the  1st  of  Mareh 
ensuing,  for  the  spring  trade;  and  although  it 
could  not  have  been  then  used  for  that  purpose, 
the  stipulated  damages  are  recoverable,  xoung  v. 
White,  5  WatU,  460. 

369.  M.,  having  agreed  to  perform  a  job  of  work 
by  a  specified  time,  Tor  which  he  was  to  receive 
payment  when  the  job  was  done,  applied  to  D., 
and  stated  to  him  the  terms  of  the  contract,  and 
requested  D.  to  furnish  him,  from  time  to  time, 
with  goods  out  of  D.'s  store,  saying  he  wished  D. 
to  wait  for  his  pay  until  he  had  miished  the  job, 
and  had  received  payment  therefor :  D.  assented, 
and  let  M.  have  goods,  from  time  to  timet  It  was 
held  that  D.  was  entitled  to  his  pay  for  the  goods 
so  delivered,  as  soon  as  the  time  had  expired, 
within  which  the  job  was  to  have  been  performed, 
though  M.  had  not  completed  it,  nor  received  pay- 
ment therefor.    Dana  v.  Mason^  4  Verm.  368. 

370.  Lapse  of  time  never  extinguishes  the  right 
of  parties,  under  a  contract,  merely  as  lapse  of 
time.  It  does  so,  however,  Wnhen  a  time  for  doing 
an  act  is  fixed,  and  the  party,  to  whom  it  is  to  be 
performed,  forthwith  evinces  an  intention  to  pat 
an  end  to  the  a^p^ement,  as  soon  as  the  failure  to 
perform  at  the  time  fixed  has  occurred.  WUliama 
V.  Champion,  6  Ham.  171. 

Certainty. 

371.  Where  real  estate,  in  a  contract  of  sale, 
was  described  as  being  about  two  acres  of  land 
adjoining  and  connected  with  a  saw-mill,  it  was 
held  that  such  general  description  was  sufficienUy 
certain.     Brown  v.  BeUows,  4  Pick.  179. 

372.  The  defendants,  by  writing, "  let  out  to  the 
plaintiffs  the  great  river-feeder,  &c.,  at  the  price 
of,  &c.  What  is  meant  by  the  feeder  is,  the  dam, 
the  gaard-0|ate,  culverts,  excavation,  and  embank- 
ments ;  in  fact,  every  kind  of  work  connected  with 
fetching  the  water  into  the  canal  on  said  summit 
level ;"  but  no  time  was  fixed  for  performing  the 
work,  or  for  making  payments.   Held  that  this  was 


an  entire  contract ;  that  it  covered  the  whole  wixik, 
and  was  not  void  for  uncertainty*.  Fheins  v. 
Sheldon,  13  Pick.  50. 

^  373.  A  promise  bv  A.  that  if  the  plaintiff,  a 
single  woman,  would  live  with  him  until  her  mar- 
riage, he  would  give  her  one  hundred  acres  of 
land,  without  any  reference  to  locality  or  value,  is 
void  for  uncertainir.  Sherman  v.  KitemiUer, 
17  S.  &  R.  45. 

DimsihiUty, 

374.  A  contract  to  do  several  tbingi  at  aevenj 
times,  is  divisible  in  its  natnie,  and  an  action  of 
assumpsit  lies  upon  every  default.  Badger  r. 
Taeomby  15  Pick.  409. 

375.  The  defendant,  being  the  keeper  of  an 
office  for  procuring  crews  of  vessels,  in  consider- 
ation of  the  plaintiff's  engagement  to  furnish  such 
supplies  and  advances  as  might  be  necessaiy  in 
the  business,  promised  to  pay  the  plaintiff  a  cer- 
tain sum  for  each  man  shipped,  and  to  repay  the 
advances.  It  was  held  that,  though  the  agreement 
was  entire,  ih&  performance  was  several,  and  that 
each  breach  or  the  defendant's  promise  would 
support  an  action  of  assumpsit.  Badger  v.  Tit- 
comb,  15  Pick.  409.     See  Actioks,  Vlll. 

376.  Where  one  by  public  advertisement  offered 
a  reward  for  a  parcel  of  bank  bills  which  be  had 
lost,  it  was  held  that  a  finder  of  a  part  was  enti- 
Ued  to  a  pro  rata  proportion  of  the  reward  offered. 
Symmes  v.  Fraxier,  6  Mass.  344. 

377.  A  promise  to  pay  a  certain  sum  '*  when- 
ever I  shall  receive  or  realixe  the  above  sum" 
from  a  specified  fund,  is  a  promise  to  pay  so  mudh 
of  that  sum  as  may  be  realized  from  that  fund, 
though  it  fall  short  of  the  whole  amount  of  that 
sum.    ^Idrieh  v.  Fox,  1  Greenl.  316. 

• 

( b.)    Optional, 

378.  When  an  agreement  is  alternative,  the 
debtor  has  the  right  of  election.  Smith  v.  San- 
bom,  11  Johns.  59. 

379.  As  where  A  agreed  to  pay  B  eight  dollars 
an  acre  for  land,  in  two  several  payments,  and  in 
case  of  default  in  either  payment,  then  nine  dol- 
lars per  acre,  at  a  further  specified  time,  it  was 
held  optional  with  A  to  pay  eight  dollars  per  acre 
at  the  first  time,  or  nine  dollars  at  the  subsequent 
time  specified,  ib. 

380.  So,  where  A  agreed  to  deliver  to  B  firom 
700  to  1000  barrels  of  meal,  at  a  certain  price  per 
barrel,  and  delivered  700  iMirrels,  and  afterwards 
tendered  300  barrels  more,  it  was  held  that  it  wn 
optional  with  A  to  deliver  any  number  of  favreb, 
from  700  to  1000,  and  that  B  was  bound  to  pay  ftr 
what  might  be  tendered.  Disborough  v.  JfeUmm, 
3  Johns.  Cas.  81. 

381.  If  one  contract  in  the  alternative  to  do  oaie 
of  two  things  by  a  certain  day,  he  has,  until  tte 
dav  is  past,  the  right  to  elect  which  of  them  he 
will  perform ;  but  if  he  suffer  the  day  to  elapse 
without  performing  either,  his  contract  is  broken, 
and  his  right  of  election  lost.  Choice  v.  MosUu, 
1  Bailey,  136. 

382.  Two  citizens  of  Maine  agreed,  by  a  writ- 
ten memorandum,  the  one  to  deliver,  and  the' 
other  to  receive,  at  Philadelphia,  **  firom  1000  io 
3000  bushels  of  potatoes ; "  it  was  held  that  the 
seller  had  the  right  to  deliver  any  quantity  he 
chose,  within  the  terms  of  the  contract,  and  that 
he  was  not  bound  to  make  his  election  till  they 
arrived  at  the  place  of  deliverv,  though  requested 
by  the  other  party  afler  the  snipment  was  made. 
SmaU  V.  Quincy,  4  Greenl.  497. 

383.  Upon  an  agreement,  that  the  vendee  might 
return  the  thing  sold  within  a  specified  time,  and 
that  the  vendor  should  refund  the  purchase  mon- 
ey ;  held,  that  upon  the  vendee's  electing  to  return* 
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the  thing  sold  within  the  specified  time,  the  vendor 
wax  bound  to  refund,  and  this  though  the  vendee 
had  given  his  absolute  obligation  for  the  purchase 
money.     Giles  v.  Bradley^  S  Johns.  Cas.  253. 

384.  By  a  written  agreement,  the  defendant 
was  to  carry  on  the  plaintiff's  iarm,  and  receive 
in  payment  one  half  of  the  produce ;  the  plaintiff 
was  to  furnish  him  with  ail  seeds  necessary  to 
sow,  and  the  defendant  to  pay  the  plaintiff  for 
half  of  the  seeds  sown,  or  return  one  half  after 
harvest,  at  the  defendant's  option ;  and  the  plain- 
tiff was  to  Mipply  the  defendant  with  grain  until 
he  could  harvest  the  crops,  and  was  to  receive  the 
same  quantity  at  harvest,  or  the  value  in  money. 
The  plaintiff  furnished  a  parcel  of  rye  and  a  parcel 
of  oats,  a  part  of  which  was  sown,  and  the  rest 
used  by  the  defendant ;  also,  a  quantity  of  hay ; 
and  the  defendant  raised  a  quantity  of  oats  on  the 

Plaintiff's  farm,  and  sold  them.  The  plaintiff 
rought  indebitatus  asswnpsU,  while  the  speciaJ 
contract  was  in  force.  Held  that  the  plaintiff  could 
not  recover  for  the  rye,  and  the  first  parcel  of  oats, 
because  they  were  included  in  the  contract,  and 
the  defendant  had  the  right  to  pay  for  them  in 
kind ;  but  that  he  mi^ht  recover  for  the  hay,  be- 
cause it  was  not  thus  mcluded,  and  for  half  of  the 
last  parcel  of  oats,  because,  by  the  sale,  the  defend- 
ant had  disabled  himself  from  delivering  them  in 
kind.     Skmrar  v.  JnoeU,  14  Pick.  232. 

3d5.  On  an  agreement,  made  on  the  22d  August, 
to  deliver  a  certain  quantity  of  property  between 
the  Isi  October  and  1st  December,  to  be  paid  for 
on  delivery  at  a  certain  place,  with  liberty  to  the 
vendee  to  have  the  quantity  increased,  on  mving 
reasonable  notice,  held  that  the  vendee  was  hound 
to  give  the  notice  before  the  1st  of  October,  and 
prove  that  he  was  ready  to  pay  for  the  increased 
quantity.     Topping  v.  Koot,  5  Uow.  404. 

(c)     Dependent  and  Independent  Siiptdatians  and 

Conditions* 

386.  Covenants  are  dependent  or  independent, 
according  to  the  intention  and  meaning  of  the 
parties,  and  the  good  sense  of  the  case.  Bracken' 
hraneh  v.  Wardj  4  Rand.  352.  Johnson  v.  Reed, 
9  Mm.  78.  Ctardiner  v.  Corson.  15  Mass.  500. 
HovAand  v.  Leaeh,  11  Pick.  154. 

387.  As  when  a  day  is  appointed  for  the  pay- 
ment of  mone^,  and  the  day  is  to  hapoen  afler  the 
thing,  which  is  the  consideration  of^the  money, 
is  to  he  performed ;  no  action  can  be  maintained 
fiir  the  money  before  performance.  Brocken- 
krougk  V.  Ward,  4  Rand.  352.  See  Bean  v.  At- 
ivater,  4  Conn.  3. 

388.  Where  a  contract  b  entire,  before  any  re- 
covery can  be  had  of  the  consideration  money,  the 
plaintiff  must  show  that  he  has  performed,  or  is 
ready  to  perform,  his  part  of  the  contract,  or  that 
the  performance  was  prevented  by  the  defendant. 
Shaw  V.  Turnpike  Co.  2  Pennsyl.  454. 

389.  Agreements  are  independent  where,  on  the 
one  hand,  an  article  of  merchandise  is  sold,  and 
agrreed  to  he  delivered  on  demand,  and,  on  the 
other,  payment  is  deferred  until  five  months  afler 
the  date  of  the  contract.  Dox  v.  Dey,  3  Wend. 
356. 

390*  Where  the  contract  was  on  the  part  of  one 
to  donvey,  and  on  the  other  to  pay,  at  a  future 
time,  it  was  held  that  the  former  was  bound  to 
convey  on  demand,  ib.  Eveletk  v.  Scrihner,  3 
Fairf.  24. 

391.  Where  an  agreement  is  made  to  deliver  a 
crop  of  wheat  at  the  barn  of  the  seller,  before  a 
certain  dav,  and  the  purchaser  is  to  pay  for  it  some 
months  alter  delivery,  the  covenants  are  inde- 
pendent. Lewis  V.  Wtldon,  3  Rand.  71.  See 
Goodwin  v.  Holbrooke  4  Wend.  377. 

392.  It  was  agreed  between  the  plaintiff  and 


defendant,  that  the  latter  should  have  certain 
lands,  in  consideration  of  which  he  was  to  pay  the 
plaintiff  a  certain  sum  of  money,  in  three  instal- 
ments, the  deed  to  be  executed  at  the  completing 
of  the  last  instalment.  Held  that  the  defendant's 
agreement  to  pay  the  two  first  instalments  was 
independent,  but  his  agreement  to  pay  the  last 
instalment,  and  the  plaintiff's  to  execute  and  de- 
liver the  deed,  were  mutually  dependent  and  con- 
ditional.   Kane  v.  Hood,  13  Pick.  281. 

393.  A  covenanted  to  convey  to  B  a  certain  lot 
of  land,  if  certain  notes  of  hand,  ffiven  at  the  same 
time,  payable  at  a  future  dav.  uiould  be  paid  at 
maturity,  by  B ;  and  it  was  further  agreed  that, 
in  failure  of  payment  of  said  notes  oy  B.  the 
agreement  was  to  be  void, —  B  to  be  liable  to 
pay  all  damages  that  should  thereby  have  occurred 
to  A,  and  to  Forfeit  all  that  should  have  previously 
been  paid.  In  a  suit  on  one  of  the  notes,  it  was 
held  that  the  promise  on  the  notes,  and  the  cove- 
nant* to  convey,  were  independent,  and  that  a  suit 
on  the  former  might  well  be  maintained,  without 
showing  a  conveyance,  or  offer  to  convey.  Man- 
ning  V.  Brown,  1  Fairf.  ^9. 

S^.  By  an  agreement  for  the  sale  and  convey- 
ance of  land,  the  defendant  was  to  pay  one  fourth 
of  the  purchase  money  on  the  25th  of  March,  1819, 
and  the  residue. in  three  equal  yearly  instalments; 
on  payment  of  the  first  instalment,  the  plaintiff  was 
to  mute  title  and  give  a  deed  in  fee  simple  to  the 
defendant,  and  the  defendant,  at  the  same  time, 
was  to  |rive  a  bond  and  mortgage  on  the  land  to 
the  plamtiff,  or  such  other  security  as  the  plaintiff 
mignt  require ;  the  defendant  was  to  have  posses- 
sion of  the  land  on  said  25th  of  March,  on  making 
the  first  paymeift ;  but  no  transfer  of  title  or  pos- 
session was  to  take  place,  unless  the  first  instal- 
ment should  be  paid  in  hand.  Held  that  this  was 
a  case  of  dependent  stipulations ;  and  that  neither 
party  could  maintain  an  action  without  showing 
performance,  Or  what  was  equivalent,  or  a  valid 
excuse.    Egbert  v.  Chew,  2  Green,  446. 

395.  The  stipulation  to  deliver  possession  to  the 
defendant  on  tne  25th  of  March  would  have  been 
legally  satisfied  by  a  delivery  of  the  deed  on  that 
day,  by  the  statute  of  uses  :  actual  livery  of  seizin 
or  possession  was  not  required  by  the  terms  of  the 
agreement,  ib. 

396.  D  agreed,  in  writing,  to  sell  F  his  farm 
for  $250,  to  oe  paid  one  third  yearly  from  the  date 
of  the  writings,  with  interest  annually.  It  was  held 
that  no  action  could  be  maintained  against  D  for 
not  conveying  the  lai^d  without  showing  that 
security  for  the  payment  of  the  purchase  money 
had  been  tendered  to  D,  and  a  deed  demanded. 
Fairbanks  v.  Dow,  6  N.  Hamp.  266. 

397.  Where  money  is  to  be  paid  on  a  day  certain, 
and  the  act  to  be  done  by  the  other  party  is  to  be 
done  on  the  happetting  of  a  certain  event,  contem- 
plated to  take  place  before  the  day  fixed  for  the 
payment  of  the  money,  and  the  event  happens 
accordingly,  if  the  party  fails  to  perform  the  act, 
he  can  maintain  no  action  for  the  money.  John- 
son  V.  Reed,  9  Mass.  78. 

398.  Where  a  special  agreement  was  made  by 
A  and  B  with  C,  to  keep  for  him,  in  a  prescribed 
manner,  a  number  of  sheep,  and  C  had  prosecated 
and  recovered  against  them  for  not  fulfilling  their 
contract,  in  all  respects,  it  was  held,  in  an  action 
brought  by  A  and  B  against  C,  for  the  keeping, 
that  the  covenants  were  independent,  but^  that 
A  and  B  could  not  recover  without  showing  a 
substantial  compliance  with  the  contract  on  their 
part.  Robinson  v.  Crowninskieldf  1  N.  Hamp. 
76, 

399.  The  defendanto  hired  of  the  plaintiff  two 
slaves  at  certain  monthly  wages,  and  the  plaintiff 
agreed  to  permit  the  defendants  to  transport  his 
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eottOD  to  market,  at  a  certain  stipulated  rate  of 
freight  per  bale,  in  payment  of  the  wages  of  the 
slaves.  Held  that  toe  stipolations  of  each  party 
were  independent,  and  tnat  the  plaintiff  mi^ht 
recover  the  wages  of  the  slares,  without  averring 
that  be  had  tendered  his  cotton  to  be  transported 
to  market  by  the  defendants.  Bict  y.  Sims,  2 
Bailey,  82. 

400.  Mutual  oontraotB  are  not  mutual  condi- 
tions, when  each  goes  only  to  part  of  the  con- 
sideration of  the  outer,  and  a  breach  of  either  may 
be  compensated  by  damages,  ib. 

401.  When  two  parties  agree  to  do  each  a  cer- 
tain thing  (or  the  other,  at  tne  same  time,  and  the 
thing  to  be  done  by  the  one  is  the  consideration 
for  that  which  is  to  be  done  by  the  other,  the  one 
who  would  compel  a  performance  roust  show  a 
readiness  to  do  what  is  to  be  done  on  his  part. 
Dana  v.  Kvng^  2  Pick.  155.  HtaU  r,  Idvermore, 
5  Pick.  395. 

402.  Where  it  was  agreed  between  two  persons 
that  one  should  sell  to  the  other  a  certain  number 
of  bank  shares,  within  a  certain  time,  the  party 
buying  to  give  the  other  party  a  woek*s  notice  to 
transfer  the  shares,  and  the  price  to  be  paid  when 
the  shares  should  be  transferred ;  it  was  held  that 
no  action  could  be  maintained  for  tlie  price  of  the 
shares,  without  averring  and  proving  an  ofier  to 
transfer  the  same  within  the  time  limited.  Dana 
V.  King,  2  Pick.  155.  Where  two  parties  contract, 
the  one  to  assign  bonds  and  the  other  to  convey 
lands,  at  the  same  time,  the  covenants  are  depend- 
ent on  each  other.  Robertson  ▼.  RobtrtMon.  3  Rand. 
68. 

403.  In  an  ezecutorv  contract,  if  the  agreement 
be  that  one  party  shall  do  an  act,  and  for  the  doing 
thereof  the  other  shall  pa^  a  sum  of  money,  the 
doing  of  the  act  is  a  condition  precedent  to  the 
payment  WiUington  v.  Inhabitants  of  West  Boy^ 
sten,  4  Pick.  101.  Hunt  v.  Livermore,  5  Pick. 
395. 

404.  In  a  contract  for  the  purchase  of  land, 
where  no  time  is  limited  for  the  conveyance  of 
the  property,  and  a  time  is  limited  for  the  pay- 
ment or  the  purchase  money,  the  conveyance  is 
not  a  condition  precedent  to  the  right  to  demand 
the  money.    BaUey  v.  C/ay,  4  Rancf.  346. 

405.  S.  wrote  to  C,  at  Salem,  stoting  that  he 
had  told  his  brother  R.  that,  if  he  could  make  an 
arrangement  with  his  creditors  at  Salem,  be  would 
be  responsible  for  the  payment  of  their  demands 
in  one  year ;  the  letter  was  shown  to  M.,  one  of 
the  creditors,  who  waited  a  year ;  and  it  was  held 
that  the  arrangement  with  all  the  creditors  was  a 
condition  precedent,  and  some  not  having  come 
into  the  arrangement,  S.  was  not  responsible. 
M'Farland  v.  Smith,  6  Cow.  669. 

406.  An  agreement  by  a  master  with  his  slave 
that  he  may  work  out,  and  from  his  earnings  pay 
a  certain  sum  for  his  freedom,  is  conditionsLl;  and 
though  the  slave  work  out,  and  pay  part,  he  does 
not  become  free  until  the  whole  consideration  be 
paid.  Smith  v.  Hajf,  1  Cow.  127.  But  when  the 
whole  is  paid,  it  operates  a  manumission,  ib. 

407.  A  having  let  to  B  a  house  for  $160,  fVom 
the  first  day  of  November  to  the  first  day  of  May, 
$50  to  be  paid  in  advance,  the  payment  of  the  $50 
was  held  to  be  a  condition  precedent.  M*Gaunten 
V.  WtUmr,  1  Cow.  257. 

406.  In  an  agreement  between  A  and  B,  that  B 
should  ^ive  his  note  to  A,  for  an  alleged  balance 
due,  which  B  denied,  and  that  the  note  should  be 
placed  in  the  hands  of  C,  and  if  B  should,  within 
sixty  days,  exhibit  proof  to  C  from  which  C  should 
think  the  note  ought  not  to  be  paid,  then  he  was 
to  return  it  to  B,  otherwise  to  deliver  it  over  to  A ; 
held  that  B's  default  to  produce  proof,  or  the 
decision  of  0  against  him,  was  a  condition  pre- 


cedent to  the  validity  of  the  note;  afid  in  such 
case,  B  having  offered  parol  proof,  which  C  de- 
clined receiving,  B  was  held  not  to  be  in  deiaall. 
Stow  V.  WadUy,  8  Johns.  124. 

409.  In  a  promise  to  warrant  the  collection  <^a 
note,  and  pay  all  costs  on  all  suits  legally  com- 
menced for  its  collection  I  the  commencement  of  a 
suit  on  such  note,  or  a  legal  excuse  for  not  dotof 
so,  is  a  condition  precedent.  Ta^or  v.  Btdltm^  b 
Cow.  624.     Thomas  v.  Woods,  4  Cow.  173. 

410.  In  such  case  the  death  of  the  maker  of  llie 
note,  intestate,  and  no  administration  taken  out  on 
his  estate,  is  no  excuse.  Taylor  v.  BuUon,  6  Cow* 
624. 

411.  Where  one  agrees  to  perform  labor,  fat 
which  he  is  to  have  a  stated  compensation,  per- 
formance, or  ability  and  readiness  to  perform,. is  a 
condition  precedent  to  the  compensation  being 
due.  Albany  Dutch  Church  ▼.  Bradford,  8  Cow. 
467. 

412.  Where  the  superoargo  of  a  ship  agreed  to 
pa^  a  sum  of  money  to  the  creditor  of  a  seaman, 
shipped  for  a  voysge,  if  there  should  be  so  much 
due  to  him  from  the  ship,  it  was  held  that  these 
words  were  to  be  taken,  after  verdict  for  the 
promisee,  merely  as  a  limitation  of  the  extent  of 
the  undertaking,  and  not  a  condition  precedent  to 
the  performance  of  it.  Croektr  v.  Whitney,  10 
Mass.  316. 

413.  Where  A  stipulates  in  writing  to  convey 
lands  to  B,  on  condition  that  B  pays  half  the 
expenses  incurred  by  A  in  procuring  title  to  the 
lands,  the  expenses  must  be  paid  by  B  a«  they 
occur,  or  the  contract  is  forfeited,  and  cannot  be 
enforced.     Huteheson  v.  MJfutt,  1  Ham.  16. 

414.  Such  a  forfeiture  is  not  waved  by  a  subse- 
quent proposition  to  accept  of  payment  of  the 
expenses,  if  it  shall  be  made  immediately,  unless 
the  condition  is  complied  with.  EhUchoson  v. 
JlfJ^uU,  1  Ham.  16. 

415.  Defendant,  by  a  written  agreement,  en- 
gaged to  meet  the  plaintiff,  and  make  him  title  to  a 
tract  of  land ;  a  time  and  place  of  meeting  were 
appointed,  and  the  defendant  attended  accordingly. 
Held  that  the  plaintiff,  having  failed  to  attend  at 
the  time  and  place,  and  not  having  demanded  title 
at  any  other  time,  could  not  sustain  an  action  for 
breach  of  contract.  Farrow  v.  Martin,  Harper,  409. 

416.  Where  the  defendant  agreed,  on  a  sale  of 
land,  to  refund  the  money,  if  the  plaintiff  coidd 
not  hold  the  land  by  law,  but  should,  after  ka 
action  and  trial  at  court,  lose  the  same ;  held,  thrt 
where  an  ejectment  was  afterwards  brought  for 
the  land  by  one  of  several  heira,  and  after  a  turf 
sworn,  the  attorney  of  the  plaintiff,  (who  had  givea 
notice  to  the  defendant,)  being  convinced  that  Ifae 
title  of  the  plaintiff  was  not  good,  fairly  and  kona 
fide  made  a  compromise,  and  a  verdict  was  taken 
for  the  plaintiff  in  the  ejectment,  by  ajgreement,  the 
plaintin  is  not  bound  to  stand  other  ejectments,  but  - 
may  demand  repayment  of  his  money.  Dickey  v. 
Schrcider,  3  S.  &  R.  413. 

417.  A,  with  others,  signed  an  instrument,  by 
which  he  engaged  to  pay  a  sum,  subscribed  by 
hini,  to  B  and  others,  a  committee  to  obtain  sub- 
scriptions and  contract  for  the  repaire  of  a  church ; 
and  the  instrument  contained  a  proviso  "  that  no 
person  should  be  obliged  to  pay  the  sum  which  he 
subscribed,  unless  a  sufficient  sum  was  raised  to 
repair  the  church.*'  The  committee  entered  into 
a  contract  with  O.  to  repair  the  chureh,  and  O. 
weed  to  take  the  subscription,  being  about  half 
the  amount  to  be  paid,  and  raise  the  residue  by  a 
sale  of  the  pews,  which  he  was  authorised  to 
make.  Held  that  this  was  a  compliance  with  the 
condition  of  the  sabscription,  and  that  A  was 
liable  to  pay.  M'MLey  v.  BiUenger,  20  Johna 
o9. 
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418.  If  one  has  a^eed  to,  pay  money  when  he 
should  receiTe  certain  funds,  he  is  liable  in  dam- 
ages for  non-payment,  although  the  particular 
funds  have  not  come  to  his  lianas,  if  the  failure  to 
receive  them  arose  from  his  own  fault  Blight  v. 
jaskUif,  Peters  C.  C  f&. 

419.  A  promise  by  the  defendant,  for  value  re- 
ceired,  to  pay  the  plaintiff  a  sum  of  money,  if  and 
when  the  defendant  shall  collect  his  demands 
aeainst  a  third  person,  implies  that  he  will  use  due 
wigence  to  collect  them;  and,  in  an  action  upon 
the  prooiite,  it  need  not  be  proved  that  the  plaintiff 
vsquested  him  to  collect  them.  WhiU  v.  SneU^ 
9  Pick.  16. 

420.  Such  a  promise  may  be  enforced,  as  abso- 
lute, if  it  be  made  to  appear  that  the  defendant 
had  no  such  demands,  or  if  he  had  the  demandSi 
but  had  not  used  due  diligence  to  collect  them. 
WkUe  V.  SneU,  5  Pick.  4S25. 

421.  A,  for  a  valuable  consideration,  promised 
to  convey^  land  to  B,  as  soon  as  he  should  pay  to 
A  a  oertaiu  sum  of  money.  A  conveyed  the  land 
to  a  stranger ;  and  it  was  held  that  B  might  im- 
mediately sustain  an  action  on  the  agreement, 
without  payment  or  tender  of  the  money.  JVeio- 
eomth  ▼.  Braekett,  16  Mass.  161. 

422.  If  one  covenant  to  pay  a  debt,  if  it  cannot 
be  collected  of  another  by  due  process  of  law,  it  is 
a  compliance  with  the  condition  if  the  covenantee 
exert  reasonable  diligence  to  collect.  Tkomas  v. 
WoodSy  4  Cow.  173. 

423.  A  delav  of  a  terra,  or  of  issuing  a  ca.  sa. 
when  it  would  be  of  no  avail,  will  not  prejudice 
the  covenantee,  ib.  And,  in  such  case,  no  de- 
mand or  request  of  the  covenantee  need  be  shown. 
ib. 

424.  A  promise  was  made  to  pay  a  certain  sum 
of  money,  on  condition  that  if  a  certain  quantity 
of  oil  should  arrive  at  certain  ports  within  a  cer- 
tain time,  the  promise  should  be  void  ;  and  it  was 
held  that,  to  constitute  such  arrivaf,  the  Tessel 
most  be  moored  within  the  time  stipulated.  Gray 
V.  GardiHory  17  Mass.  168. 

425.  A  promise  was  made  to  pay  moneys  pro- 
vided a  certain  seaman  did  not  render  himselr  on 
board  a  certain  privateer,  and  proceed  to  sea,  and 
perform  his  duty  on  board  the  vessel.  The  sea- 
man rendered  himself  on  board,  and  proceeded  to 
sea,  but  left  the  vessel  in  a  foreign  port.  It  was 
held  that  the  money  was  due.  Bagley  v.  FranciSf 
14  Mass.  453. 

426.  No  notice  is  necessary  to  be  giyen  to  a  de- 
fendant of  the  happening  of  a  contingency,  if,  by 
the  contract,  he  has  provided  himself  with  the 
means  of  ascertaining  the  fact.  Kees  y.  PoweU,  2 
Marsh.  254. 

427.  But  where  the  occurrence  of  a  contingen- 
ay  must  be  known  to  one  of  the  parties,  but  not 
necessarily  known  to  the  other,  it  is  the  dut^  of 
him  to  whom  it  is  known  to  give  notice  of  it  to 
the  other.    Birdseye  v.  J)ams,li  M'Cord,  296. 

(  d.)  jSgreemetUs  to  e&nvey  Real  Estate. 

428.  An  instrument  for  the  sale  of  lands,  thou^ 
expressing  a  conveyance  in  vnesentif  by  the  words 
**  do  grant,  bargain,  and  sell,"  shall  be  construed 
as  a  mere  agreement  to  convey,  if  such  appears  to 
be  the  intent  of  the  parties.  Staufer  v.  CWsman, 
1  Teates,  393.  JVeoee  y.  Jenkins,  2  Teates,  107. 
akerman  v.  IHU,  4  Teates,  295. 

429.  Although  there  be  words  of  conveyance  in 

CrasaUif  in  a  contract  of  purchase  and  sale  of 
nds,  still,  if,  from  the  wnole  instrument,  it  is 
naanifest  that  further  conveyances  were  contem- 
plated by  the  parties,  it  will  be  considered  an 
agreement  to  convey,  and    not    a  conveyance. 
Suskson  V.  Momerieff  5  Wend.  26. 

430.  A  writing,  in  the  form  of  articles  of  agree 


ment,  containing  a  covenant -to  convey  land,  and 
concluding  with  a  penalty  for  the  non-perform* 
ance  of  the  covenant,  though  it  contained  words 
of  bargain  and  sale,  inprasentiy  to  one  of  the  par- 
ties and  his  heirs,  was  adjudged  to  be  only  an 
agreement  to  convey.    Jackson  y.  Myersy  3  Johns. 

431 .  So  a  writing  in  these  words,  "  This  is  to 
certify  that  1  bargained  and  sold  one  equal  half  of 
lot  No.  20,  A43.,  for  fourteen  shillings  per  acre,  to  A, 
the  interest  to  commence  from  the  1st  of  July, 
1792,"  is  only  an  agreement  for  a  conveyance. 
Jackson  V.  Clirkey  3  Jdhns.  424. 

432.  An  agreement  to  convey,  containing  words 
of  bargain  and  sale  in  prasentif  does  not  transfer 
the  title.    I'ves  v.  Ives,  13  Johns.  235. 

433.  An  action  was  brought  upon  the  following 
writing,  which  was  signed  by  both  parties :  — 
"  This  certi6es  that  /  have  sold  to"  the  plaintiff 
<<  about  five  acres  of  land,  more  or  less,  being  the 
wime  which  I  bought  of  him,  in  consideration  of 
the  same  sum  which  I  paid  him  for  the  same,  with 
interest  from  the  time  1  purchased  the  same  till 
1  paid  for  it,  (supposed  about  six  months,)  with  the 
expense  of  tlie  deed ;  also  the  taxes  for  one  year." 
It  was  held  that  this  was  an  executory  contract 
for  the  sale  of  land.   Mwdod  v.  Coltby  16  Pick.  227. 

434.  A  memorandum  for  a  lease  between  A  and 
B,  by  which  A  agrees  to  let  or  lease  to  B,  for  the 
term  of,  &%,  from  the  Ist  day  of  May  the  next 
ensuing,  at  a  certain  rent  per  annum,  followed  by 
certain  conditions  to  be  performed  by  B,  and  then 
B  agrees  to  take  the  premises  on  those  terms  and 
conditions,  is  a  lease,  and  not  an  agreement  for  a 
lease.    Hailett  v.  Wytisy  3  Johns.  44. 

435.  So  articles  of  an  agreement,  by  which  A 
agrees  to  let  to  B  a  certain  farm,  for  the  term  of 
six  years,  from  the  1st  of  April,  1807,  to  the  Ist  of 
April,  1813,  on  condition  and  in  consideration  that 
B  should  pay  A  $250,  on  the  1st  of  April,  in  each 
and  every  year  during  the  term,  amount  to  a 
lease  in  vrtessatt,  to  commence  on  the  2d  of  April, 
1807.     Tkomlon  v.  Payncy  5  Johns.  74. 

436.  A  memorandum  of  an  agreement  between 
A  d&  B,  that "  A  hath  let  and  to  farm  let  unto  B  all 
that  farm,  &o.,  for  the  rent,  of,  &c.,  to  the  use  of 
B  and  his  wife ;  the  place  to  be  surveyed  on  or  be- 
fore the  Ist  of  June  next,  and  then  the  said  B  is  to 
take  lease  for  the  same :  "  Afler  a  possession  of  B, 
and  a  payment  of  rent  for  fourteen  years,  this  was 
held  to  be  a  lease  m  prasenti,  Livingston  v. 
Kiesselbraeky  10  Johns.  S36. 

437.  A  contract  between  A  and  B  that  the  lat- 
ter shall  raise  a  single  crop,  on  shares,  upon  tlie 
land  of  the  former,  does  not  amount  to  a  lease  of 
the  land.    Biskop  v.  Dotyf  1  Verm.  38. 

(e.)  Partictdar  Agreements. 

438.  B,  as  the  agent  of  others,  agrees,  m  wri- 
ting, to  oonyey  to  G  and  D,  or  to  whomsoever 
they  should  appoint,  certain  lands,  on  payment  of 
a  stipulated  sum.  Afterwards,  D  mortgages  to 
B  all  his  *^  right,  title,  and  interest  in  tke  Tandy"  to 
secure  a  debt  due  from  him  alone  to  B.  Afler 
this,  the  mortgage  being  upon  record,  G,  know- 
ing of  its  existence,  takes  an  assignment  from  D 
of^all  his  interest  in  the  eontracty  pays  the  stipu- 
lated sum  Ui  Bf  and  demands  a  deed  to  himself 
alone.  This  B  declines  giving,  but  oSen  him 
one  running  to  G  and  D  t>oth  >  and  it  was  held 
that  the  terms  used  in  the  mortgage  were  suiii- 
ciently  descriptive  of  D*s  interest  in  the  contract, 
and  were  effectual  to  pass  that  interest ;  that  the 
contract  did  not  create,  technically,  a  partnership 
between  G  and  B,  so  as  thereby  to  preclude  one 
from  bringing  a  stranger  into  the  concern  without 
the  consent  of  the  other ;  and  that  B,  by  receiving 
the  whole  purchase  money  of  G,  did  not  thereby 
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wave  bis  claim  under  the  mortgage.     Cfiimore  ▼. 
Blacky  2  Fairf.  485. 

439.  Wliere  the  terms  of  sale  of  land  a^ auction 
were,  that,  if  a  certain  fmrt  of  the  purchase  money 
should  be  paid  in  seventy-five  hours,  a  deed  should 
be  given  by  the  vendor,  with  warranty  of  title, 
except  as  to  quitrents;  that  the  vendee  should 
execute  a  bond  and  mortgage  for  the  residue  of  the 
purchase  money ;  and  Uiat  the  deed,  bond  and 
mortgage  should  bear  date  on  the  day  of  the  sale ; 
held  that  the  giving  of  the  deed,  bond,  and  mort- 
ffa^,  were  to  be  simultaneous  acts;  and,  there 
Being  a  previous  mortgage  on  the  premises  at  the 
time,  the  vendor  was  not  in  a  situation  to  execute 
his  part  of  the  contract,  by  giving  a  good  title, 
and  the  vendee  was  not,  therefore,  bound  to  per- 
form his  part  of  the  agreement  *,  nor  did  the  cir- 
cumstance of  the  vendee  having  implied  notice  of 
the  mortgage  from  the  fact  of  its  being  recorded, 
make  any  difference.  Judscn  v.  Waas,  11  Johns. 
525. 

440.  In  October y  1815,  N.  contracted  with  P.  and 
£.  to  convey  to  them  three  tracts  of  land,  in  Jul^, 
1818,  and  give  them  immediate  possession ;  in 
consideration  whereof,  P.  and  £.  agreed  to  pay 
$4000,  in  three  annual  instalments  of  ft333,33 
each.  It  was  further  amed,  that,  if  P.  and  £.  did 
not  pay  the  money  at  tne  time  amed  upon,  the 
agreement  should  be  void,  and  F.  and  £.  should 
deliver  up  the  possession  to  N.,  andl  pay  rent 
for  the  time  they  occupied.  P.  and  £.  paid  the 
first  instalment,  out  no  more ;  they  afterwards 
abandoned  the  land,  and  N.  took  possession.  Held, 
that  N.  was  not  bound  to  refund  the  instalment  he 
had  received,  reserving  a  reasonable  rent.  Power 
V.  JVbrfA,  15  S.  6l  R.  12. 

441.  Preston  and  another    gave  Holbrook    a 

Eromise,  in  writing,  to  indemnifv  and  save  him 
armless  from  all  claim,  right,  ana  title  one  8.  H. 
had  in  certain  lands,  on  Holbrook's  conveying  the 
same  to  Preston.  Held  that  a  bond  then  subsist- 
ing, given  by  Holbrook  to  S.  H.,  conditioned  for 
the  conveyance  of  the  same  land  to  him,  was  a 
claim,  riffiit,  and  title,  contemplated  by  the  con- 
tract, and  that  Preston  and  another  were  liable  to 
Holbrook  for  the  amount  he  had  been  compelled 
to  pay  S.  H.,  in  a  suit  on  the  bond.  Hcibrook  v. 
JEIa//rraoA,2  Fairf.  361. 

442.  But  Holbrook,  prior  to  said  conveyance  to 
Preston,  and  promise  of  indemnity,  having  given 
a  bill  of  sale  to  S.  H.  of  a  barn  standing  on  the 
premises,  it  was  held  that  it  did  not  pass,  by  the 
conveyance,  to  the  latter,  though  not  excepted, 
and  that  conseouently  the  latter  was  not  liable  to 
Holbrook  for  tne  value  of  said  bam,  which  Hol- 
brook had  paid  to  S.  H.  under  his  supposed  liabil- 
ity to  him.  i6. 

443.  If  a  person  make  an  acreement  with  a 
turnpike  corporation  to  let  them  nave  his  land  for 
the  turnpike  at  a  certain  price,  and  the  corpora- 
tion proceed  to  make  the  turnpike  over  his  land 
without  having  any  conveyance  of  it,  and  no 
damages  be  estimated  for  tne  owner  of  the  land 
pursuant  to  the  statute,  such  agreement  will  be 
construed  as  a  contract  to  sell  to  the  corporation  a 
perpetual  easement  over  the  land.  Tncker  v.  Bassj 
5  Alass.  104. 

444.  Where  N.  contracted  for  the  purchase  of  an 
estate  from  A.,  and  paid  him  ^1200,  m  part,  and  D. 
advanced  the  residue  for  him,  being  ^500,  and 
took  the  conveyance  directly  to  himself,  upon  a 
verbal  agreement  that  he  should  release  the  land 
to  N.,  in  payment  of  the  $500,  and  then  D.  died, 
and  his  heirs  refused  to  convey ;  it  was  held  that 
to  carry  into  effect  the  original  intent  of  the  par- 
ties, N\  might  be  considered  as  having  advanced 
the  $1200,  to  enable  D.  to  purchase  the  estate,  for 
which  the  estate  of  the  latter  was  Kable,  as  for 


money  lent  to  the  testator.     Perknu  V.  DmiUtp 
5  Greenl.  2()8. 

445.  Where,  upon  the  sale  of  two  contiga 
ons  parcels  of  land,  at  different  rates  per  acre, 
the  agent  of  the  grantor  stipulated,  in  writing, 
that  if  either  of  the  parcels,  on  being  surveyed, 
should  be  found  deficient  in  quantity,  the  pur- 
chaser should  have  compensation  for  the  deficien- 
cy, at  the  rate  at  which  it  was  purchased ;  and  one 
parcel  was  found  to  contain  less,  and  the  other 
more  than  tlie  estimated  quantity,  but  the  aggre- 
gate value  remained  about  the  same ;  it  was  field 
that  the  purchaser  was  still  entitled  to  compensa- 
tion for  the  part  deficient,  and  that  the  seller  could 
not  claim  any  allowance  for  the  excess  in  tlie 
other  tract,  by  way  of  set-off,  not  having  provided 
for  this  contingency  in  his  contract.  Coal  v  Gar* 
diner^  6  Oreenl.  124. 

44b.  In  contemplation  of  an  award  about  to  be 
had  between  the  parties,  the  '  defendant  agreed  to 
accept  the  assignment  of  certain  lands  towards  the 
discharge  of  the  award.  Held  that  the  assignment 
was  to  be  considered  as  received  in  payment,  and 
not  as  security  for  the  defendant.  Heptmm  v 
Auld,  5  Cranch.  262. 

447.  A  motner,  tenant  for  life,  with  the  re- 
mainder in  fee  to  her  four  children,  joined  with 
three  of  her  children  in  a  conveyance  of  the  land 
to  A.  The  other  child,  B,  being  a  minor,  it  was 
recited  in  the  deed,  that  his  proportion,  bein^ 
$100,  was  to  be  retained  by  A  in  his  hands  ;  and 
the  conveyance  was  made,  subject  to  the  claims 
of  the  said'  minor.  It  was  understood  between 
the  parties  to  the  deed,  that  B  might  or  might 
not  take  the  $100,  when  he  should  come  of  age 
A  entered  into  possession  of  the  land,  and  sold 
part,  and  clearea  other  parts.'  Four  years  afler 
coming  of  age,  B  tendered  a  deed,  and  demanded 
the  money.  Held,  1st,  that  he  might  maintain 
assumpsit  against  A  for  the  money,  and  that 
there  was  a  sufficient  consideration  to  support  the 
promise;  2d,  that  it  was  not  necessary  for  B  to 
tender  a  deed  with  a  general  warranty.  Uktand 
V.  Uhfand,  17  S.  &.  R.  265. 

448.  Where  the  owner  of  land  sold,  by  deed,  all 
the  timber-trees  standing  thereon,  and  in  the  same 
deed  gave  the  vendee  two  years,  within  which  to 
'take  off  the  timber,  it  was  held  that  this  was  a 
sale  of  only  so  much  of  the  timber  as  the  vendee 
might  take  off  in  two  years ;  and  that  an  entry 
by  him,  afler  that  period,  was  a  trespass.  Pease 
V.  Giheon^Q  Greenl.  81. 

449.  And  although,  afler  the  expiration  of  the 
two  years,  the  land  was  sold  to  a  stranger,  with  a 
reservation  in  the  deed  of  whatever  rights  the 
vendee  of  the  timber  might  have,  yet  this  reserva- 
tion, it  was  held,  neither  gave  any  new  effect  X% 
the  contract,  nor  any  new  license  to  the  vendee. 
ib. 

450.  The  defendant  gave  D.  a  permit  to  cut  logs 
upon  his  land  for  an  agreed  price  per  thousand, 
the  lumber  to  be  held  to  pay  stumpage,  and  all 
supplies  furnished  by  the  defendant.  D.  employed 
the  plaintiff  to  cut  under  the  permit;  and,  afler  the 
plaintiff  had  labored  two  monthn,  the  defendant 
gave  him  a  memorandum,  in  writing,  agreeing  to 
pay  him  his  wages  out  of  the  net  proceeds  of^the 
timber,  when  sold.  The  logs  were  sold  for  more 
than  enough  to  pay  the  stumpage,  but  not  for 
enough  to  pav  for  stumpage  and  supplies.  It  was 
held  that  the  defendant  was  liable  on  this 
promise,  and  that  he  could  make  no  deduction  for 
the  supplies  from  the  proceeds  of  sale,  and  so  de- 
feat the  plaintiff's  claim  for  wages.  Warren  y. 
T^orAer,  3  Fairf.  351. 

451.  D.  L.,  bein^  indebted  on  a  bond  to  the 
estate  of  his  deceased  father,  A.  L.,  in  order  to  pay 
that  and  other  debts,  entered  into  an  agreement 
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with  the  administntors  of  A.  !■.,  in  which  it  wu 
stipulated  that  he  should  sell  to  them  the  planta- 
tion on  which  he  lived,  together  with  the  stocky 
and  that  tliey  should  sell  the  same  to  the  best  ad- 
vantage, and  appl?  the  proceeds,  in  the  first  place, 
to  the  payment  of  the  other  debts  of  D.  L.,  and 
the  residue,  if  any,  to  the  extinguishment  of  his 
bond,  snd,  if  the  plantation  and  stock  brought 
more  than  would  settle  the  debts,  including  the 
bond,  return  the  overplus  to  him  ;  but  if  not 
enough,  the  administrators  were  to  be  satisfied 
with  what  the  property  brought,  and  not  call  on 
D.  L.  for  any  mote.  Held  that  the  sale  of  the 
plantation  and  stock,  and  the  proceeds  arising 
from  them,  were  an  extinguishment  of  the  bond. 
lii^  V.  Lucas,  14  S.  &  R.  209. 

452.  Where  an  agreement  relative  to  land  has 
existed  for  more  than  one  hundred  years,  and  un- 
interrupted possession  under  it  by  one  of  the  par- 
ties, his  heirs  or  assigns,  the  opposite  party  is 
concluded  from  disputing  the  title,  and  the  court 
will  not  listen  to  a  technical  objection  for  want  of 
definite  words,  proper  parties,  or  form.  Emans 
V.  TunJbuUy  2  Johns.  313. 

4o3.  An  agreement  to  cancel  a  deed  of  land, 
without  actually  cancelling  it,  cannot  have  the 
effect  of  a  reconveyance.  Morse  v.  Child,  6  N. 
Hamp.  521. 

454.  An  agreement  to  sell  land  does  not  implv  a 
pennisflion  to  enter  on  the  land,  but  at  most,  im- 

J'lies  a  permission  to  occupy  as  tenant  at  will. 
ves  V.  lees,  13  Johns.  235. 

455.  Where  A  sold  and  delivered  to  B  a  quan- 
tity of  wheat,  for  which  B  promised  to  pay  A  as 
much  of  flour  as  the  wheat  was  worth,  when  re- 

a nested  ;  held,  in  a  suit  against  B  on  this  contract, 
tiat  the  plaintiff  must  prove  a  special  demand 
made  for  the  flour  before  the  commencement  of 
the  suit.  Ewing  v.  French,  1  Blackf.  170.  S.  P. 
Smith  V.  Lettcenstoorlh.  1  Root,  209. 

456.  A  contract  to  aeliver  iron,  made  in  a  cer- 
tain place,  in  consideration  of  a  sound  price  paid, 
is  complied  with  by  a  delivery  of  iron,  obtained  at 
that  place,  which  the  contracting  party  believed 
to  be  good,  although  upon  trial  it  was  found  to  be 
positivelv  bad.     Kirk  v.  J^ice,  2  WatU,  367. 

457.  Agreement  between  M.  and  N.,  that  if  N. 
can  eet  possession  of  a  runawav  slave,  belonging 
to  M.,  before  a  certain  day,  N.  shall  have  the  slave 
at  a  stipulated  price,  and  that  the  agreement 
shall  continue  in  force  onlv  till  that  day.  N.  sets 
posaession  of  the  slave,  after  the  appointed  day, 
and  continues  to  hold  him.  Held,  that  M.  may 
maintain  an  action  for  the  slave,  but  not  for  the 
stipulated  price.    J^eweO.  v.  Mayberry,  3  Leigh, 

458.  A  agreed  to  deliver  goods  to  B,  or  his 
agent,  at  C,  and  B  was  to  pay  the  price  stipulated, 
on  A's  presenting  receipts  for  the  goods.  Held  that 
if  the  plaintiff  himself  was  at  C,  at  the  time  of 
the  delivery,  the  payment  was  to  be  made  at  the 
delivery.    Porter  v.  Rose,  12  Johns.  209. 

459.  The  plaintiff  and  defendant  agreed  to  share 
equally  in  the  profit  or  loss  of  certain  goods  to  be 
purchased.  The  ffoods  were  bought  and  paid  for 
Dy  the  plaintiff.  In  an  action  to  recover  of  the  de- 
fendant his  share  of  the  purchase  money,  it  was 
held  that  the  agreement  aid  not  create  an  obliga- 
tion on  the  part  of  the  defendant  to  pay  the  plam- 
tiff  till  after  settlement  of  the  transaction.  WU' 
liams  V.  Henshaw,  11  Pick.  79. 

460.  The  plaintiff  and  defendant  agreed,  that 
the  defendant  should  manufacture  shingles  for 
the  plaintiff,  and  that  the  plaintiff  should  furnish 
suitable  materials.  In  an  action  for  fraud  in  mak- 
ing the  shingles,  the  defendant  justified  himself  on 
the  ground  that  the  shingles  were  as  eood  as 
coula  be  made  from  the  materials  furnished.  Held 


that  he  had  a  riffhttomake  this  defence,  inasmuch 
as  he  was  not  hound  to  decline  using  defective 
materials,  although  at  liberty  to  decline,  if  he 
pleased.    Morton  v.  Fairbanks,  11  Pick.  368. 

461.  Where  a  landlord  distrained  the  goods  of 
his  tenant,  and  then  agreed  to  accept  certain  arti- 
cles of  property  in  pavment  of  the  rent,  and 
agreed  to  leave  the  articles  in  possession  of  the 
tenant,  on  his  procuring  a  person  to  become  bound 
to  deliver  the  property  hy  a  certain  day,  or  pay  a 
specified  sum,  and  a  surety  was  accordingly  pro- 
cured ;  such  surety  was  held  to  be  absolutely 
bound  for  the  performance  of  the  contract,  and 
not  entitled  to  be  considered  a  naked  bailee.  La 
Farffe  v.  Rickert,  5  Wend.  187. 

462.  An  insolvent  debtor  havingr  conveyed  to 
certain  of  his  creditors,  amongst  other  tilings,  the 
tools  of  his  trade,  an  agreement  was  ader wards 
executed  by  a  portion  of  those  creditors,  that  they 
would  deliver  to  him  one  third  part  of  the  same, 
so  selected  as  to  enable  him  to  renew  his  busi- 
ness; it  was  held  that  those  who  executed  the 
agreement  were  not  bound,  since  all  had  not  exe- 
cuted it ;  and  that  the  creditors  taking  into  their 
possession  the  two  thirds  was  not  evi(&nce  of  the 
selection  contemplated  in  the  agreement,  and  that 
therefore  the  property  of  the  one  third  still  remain- 
ed in  the  creditors,  to  whom  it  was  granted,  and 
they  might  maintain  replevin  therefor.  Andrews 
V.  Ethendge,  9  Mass.  383. 

4(^.  W.  gave  his  promissory  note  to  a  manu- 
facturing corporation,  in  consideration  of  the  writ- 
ten agreement  of  R.,  who  signed  as  agent  of  the 
corporation,  but  without  authority,  to  procure  the 
obligation  of  the  treasurer,  for  certificates  of  two 
shares  of  their  capital  stock.  R.  obtained  the 
obligation  of  the  treasurer  to  deliver  certificates 
of  two  shares  on  payment  of  the  note^  and  re- 

S tested  W.  to  call  at  his  house  and  receive  them, 
eld  that  R.  was  personally  bound  by  his  en- 
gagement ;  that  this  was  a  sufiicient  consideration 
for  the  note,  the  promises  being  mutual  and  inde- 
pendent ;  that  no  tender  of  the  treasurer's  obliga- 
tion was  necessary,  the  possession  of  R.  being 
the  possession  of  W. ;  and  that  the  condition  of 
payment  of  the  note,  therein  inserted,  was  proper,* 
and  not  inconsistent  with  R.'s  engagement.  Saco 
Marwf.  Co.  v.  Whitney,  7  GreenL  ^6. 

464.  A,  bein^  indebted  to  B,  on  a  promissory 
note,  paid  him  eight  doubloons  in  gold,  at  the  value 
of  $122,  which  he  had  received  of  C,  and  which 
were  indorsed  as  part  payment  of  the  note.  B,  a 
few  days  aflerwards,  returned  the  doubloons  to  A, 
as  being  light,  and  not  worth  $122;  whereupon  A 
returnea  them  to  C,  who  received  them,  and  prom- 
ised to  have  them  exchanged,  and  to  pay  A  the 
$122  in  other  money.  B  became  insolvent,  and, 
in  settlement  of  accounts  with  C,  was  credited 
with  the  $122.  Held  that,  by  the  redelivery  to  A, 
the  property  in  the  doubloons  had  become  trans 
ferred  to  him,  and  the  payment  on  the  note  was 
virtually  rescinded,  and  therefore  that  B  could  not 
maintain  an  action  for  money  had  and  received 
against  C,  to  recover  the  value  of  the  doubloons. 
Hawkins  v.  Stark,  19  Johns,  305. 

465.  Plaintiff  agreed  to  sell  and  deliver  a  horse, 
with  a  stipulation,  that  the  right  of  property 
should  not  pass  to  the  vendee,  until  half  the  con- 
sideration should  be  paid.  Held  that,  until  supli 
payment  made,  the  horse  remained  the  plaintiff's. 
Vunree  v.  Harrington,  Harper,  391. 

466.  A.  being  eng^ed  in  transporting  timber 
in  hia  schooner  from  G.  to  N.,  in  which  business 
it  was  contemplated  by  both  A.  and  B.  that  said 
vessel  should  continue,  A.  contracted  with  B.  to 
carry  freight  for  him  in  the  cabin,  from  G.  to  N> 
during  the  season  ensuing^  in  payment  for  a  quan- 
tity of  rice  sold  him :  within  the  time,  A.  ofiered. 
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upon  two  or  three  occasions,  to  take  freight,  bat 
B.  did  not  furnish  it.  Afterward,  but  wiuin  the 
time,  B.  requented  A.  to  go  with  his  vesaei  about 
two  and  a  half  miles  up  G.  river  to  Kinlock's 
mills,  the  place  where  rice  was  usually  received, 
there  to  take  a  cabin  freight ;  but  Uie  vessel  being 
then  deeply  laden  with  timber,  and  it  not  being 
safe  and  proper  (as  the  jury  found)  to  attempt 
going  to  the  place  designated  with  so  large  a  ves- 
sel laden,  A.  declined  going.  Held  that  these  facts 
did  not  show  a  breach  of  the  contract,  by  A.  con- 
struing the  contract  by  the  circumstances  under 
which  it  was  made ;  also,  that  it  was  incumbent 
on  A.  to  do  the  first  act;  that  is,  to  have  the  ves- 
sel at  G.  ready  to  receive  the  stipulated  freight, 
occasionally,  as  the  well-known  course  of  his  busi- 
ness woula  allow,  and  that  the  deposit  of  rice  by 
B.  at  Kin  lock's  mills  was  not  a  condition  pre- 
cedent.    TkursUm  v.  Foster,  2  Fairf.  74. 

467.  Where  one  sold  a  slave  at  a  low  price,  in 
consideration  that  he  should  be  taken  out  of  the 
state,  the  meaning  was  held  to  be,  that  he  should 
be  domiciliated  out  of  the  state,  jfotoell  v.  O'Har- 
ra,  1  Hill,  150. 

468.  In  an  agreement  contsining  this  stipula^ 
tion,  viz.  "  If ^he  child  and  its  mother  both 
should  live,  ^X)  shall  go  to  the  bringing  up, 
education^  and  maintenance  of  the  child ;  but 
if  the  child  should  die,  R.  (the  mother)  is  to 
have  f200  of  the  ft800,  and  the  residue  to  go 
back  to  T. ;  but  if  both  die,  the  whole  comes 
back  to  T.,  except  expenses  for  lying  in,  and  fune- 
ral expenses  and  charges ', "  it  was  held  that,  if 
both  mother  and  child  survived  parturition,  the 
mother  would  be  entitled  to  all  the  money  ;  if  the 
child  then  died,  the  mother  would  be  entitled  to 
$200  onl^ ;  and  if  they  both  then  died,  the  ex- 
penses of'^her  lying  in  and  of  their  funerals  should 
be  paid.    LdpptncoU  v.  Tilton,  2  Green,  361. 

469.  A  agreed  to  pay  B,  at  a  specified  time,  a 
sum  of  mone^  to  inoemni^  him  against  the  pay- 
ment of  certam  debts,  and  to  give  him  security 
for  performance  of  Uie  agreement.  Held  that 
a  promissory  note,  executed  by  A  alone,  was  not 
the    security    contemplated    by    the    agreement. 

.Broien  v.  IVhiiey  3  Blackf.  431. 

470.  A  and  B,  by  contract  in  writing,  agreed  to 
sell  a  vessel  to  C  fx>r  $1030,  the  latter  to  receive 
her  at  that  time,  and  to  pay  for  her  by  furnishing 
his  notes,  one  for  $530,  payable  in  six  months,  and 
one  for  $500,  payable  in  twelve  months,  indorsed 
by  J.  B.,  or  such  other  security  as  should  be  satis- 
factory to  A  and  B,  and  upon  which  the  latter 
were  to  give  C  a  bill  of  sale.  And  C  therein 
promised,  on  his  part,  to  furnish  the  said  notes  on 
security,  within  sixty  days,  or  to  return  the 
vessel,  and  pay  for  her  use.  C  took  the  vessel,  and 
sailed  her  nearly  two  years,  when  she  was  lost,  he 
not  having  furnished  the  notes  or  security  agree- 
ably to  the  stipulation  in  the  contract,  and  having 
received  no  bill  of  sale.  Held  the  toss  was  the  loss 
of  C ;  and  that  A  and  B  might  recover  of  him, 
in  a  suit  brought  on  the  contract,  the  agreed  price 
of  the  vessel.    Pearce  v.  Jfortorif  1  Fairf.  252. 

471.  Where  a  vessel  was  built  under  a  contract 
between  A,  B,  and  C,  that  they  should  respectively 
bear  certain  proportions  of  the  expense,  and  own 
in  like  proportions ,  and  white  she  was  unfinished, 
and  in  the  hands  of  the  builders,  who  had  a  lien 
upon  her  for  labor  and  materials,  B  fraudulently 
gave  a  bill  of  sale  of  one  half  of  her  to  A, 
and  the  proceeds  of  the  sale  were  no  more  than 
sufficient  to  discharge  the  lien  of  the  builders  ;  in 
an  action  for  money  advanced,  brought  by  B 
against  A,  it  was  held  that  B,  at  the  time  of  the 
sale,  had  no  interest  in  the  vessel  beyond  the  ad- 

-  yancements  made  by  him,  and,  consequently,  he 
became  indebted  to  A  to  the  amount  of  the  dif- 


ference between  the  considentioii  pM  by  A  fiv 
one  half  of  the  vessel  and  the  advances  made  to 
B ;  and  there  being  an  agreement  between  A  and 
B,  that  this  amount  should  be  applied  in  satisfac- 
tion of  the  demands  of  B  against  A,  which  wen 
the  Bul^ect  of  the  suit,  A  was  entitled  to  a  yex- 
diet.    /richoU  v.  Jilsop,  10  Conn.  263. 

472.  Where  the  owner  of  a  vessel  bound  on  a 
voyage  had  drawn  an  order  in  the  plaintifi^s  favor, 
payable  on  the  vessel's  return,  in  part  payment  for 
the  cargo,  and  the  plaintiff  had  ^iven  nim  a  re- 
ceipt in  full  for  the  goods  sold ;  it  was  held  that 
he  might  still  recover  for  the  goods,  notwithstand- 
ing his  receipt:  the  vessel  not  having  returned, 
and  being  much  out  of  time,  unless  the  defendant 
could  prove  that  the  plaintiff  was  to  take  the  risk 
of  the  voyage.     Tucker  v.  Maxwell,  11  Mass.  143. 

473.  An  agreement  between  the  shippers  of 
goods  and  the  supercargo,  on  a  voyage  from  PhiL- 
adelpfUa  to  Battivia,  expressed  that  '*  the  commis- 
sion, which  is  to  be  four  per  cent  on  the  investment, 
is  to  be  paid  in  Batayia,and  invested  by  the  super- 
cargo.*' The  supercargo  died  in  thirty-six  hours 
afler  landing  in  Batama,  and  before  making  any 
investment.  Held  that  he  was  entitled  to  a  pro- 
portionate compensation,  deducting  from  the  tour 
per  cent,  what  it  would  cost^e  shippers  to  com- 
plete the  business.     IVelsh  v.  Dusar,  3  Binn.  329. 

474.  Where  an  agreement  between  the  shippers, 
owner,  and  supercargo  of  a  vessel,  proyidea  that 
"  the  freight  is  to  be  paid  in  Baiavia,  and  inyested 
in  said  ship  on  account  of  the  owner ;  the  commis- 
sion is  also  to  be  paid  in  Batavia,  and  inyested  on 
account  of  the  supercargo,  but  afler  the  property 
of  the  shippers  is  all  on  board ;"  it  was  held  that 
the  last  expression  applied  equally  to  the  freight 
and  commissions,  and  consequently  that  the  super- 
cargo was  not  entitled  to  any  preference  over  the 
owner  in  the  investment.  IVdsh  y.  ZHtfar,  3  Binn. 
329. 

475.  Where  A  was  to  furnish  cargoes  for  an 
adventure,  with  liberty  to  insure  the  same,  and  to 
be  reimbursed  by  B  the  amount  of  the  adventures 
and  of  the  premiums  of  insurance ;  held  that  be 
could  only  cnarge  premiums  actually  paid  by  him, 
or  insurances  in  fact  made.  Kane  y.  Smiih,  12 
Johns.  156. 

476.  By  a  contract  between  H  and  L,  the 
lessees  or  a  brick-yard,  and  £,  the  latter  affrees 
to  make  bricks  in  tne  yard,  to  hire  and  board  the 
workmen,  to  give  in  his  time  and  services  in 
making  the  bricks,  and  to  pay  a  certain  sum 
per  thousand  for  Uie  bricks  made,  as  rent ;  and  H 
and  L  agree  to  attend  to  the  selling  of  the  bricks, 
purchasing  all  necessary  materials  for  making 
them,  collecting  the  bills,  &c.,  and,  after  paymenft 
of  all  expenses,  the  parties  agree  to  divide  the 
profit  and  loss  equally,  and  H  and  L  ^re  to  have 
the  power  to  retain  the  bricks  or  money  collected, 
in  tneir  possession,  to  the  amount  of  all  sums  of 
money,  goods,  &c.,  which  they  may  from  time  to 
time  advance  to  E.  Held  that  the  bricks  made 
under  this  contract  were  the  joint  properly  of  the 
parties.    Macomber  v.  Parker,  13  Pick.  175. 

477.  Where  one  conveyed  "four  clapboard  ma- 
chines and  two  shingle  machines,"  then  being  in 
a  certain  place  in  the  toWn  of  L.,  "  and  likewise 
the  patent  light  for  L.  and  J.  during  the  term  of 
the  patent,  which  is  fourteen  years  from  Sept.  3, 
1813 ;  this  was  held  to  be  a  conveyance  of  a  patent 
right  to  use  both  the  clapboard  and  the  shingle 
machines.    Judkins  v.  Earl,  7  Greenl.  9. 

478.  And  the  vendor,  having  no  such  patent 
right  to  the  clapboard  machine,  was  held  liable  to 
refund  to  the  vendee  so  much  of  the  consideration 
money  as  he  had  paid  him  therefor,  tft. 

479.  The  plaintiff  and  defendant,  being  joint 
owners  of  a  line  of  stages,  agreed  as  follows  •  —  "1 
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(the  defendoii}  hereby  acknowledge  to  have  re- 
eeifed  of  D.,  (tbe  plainkiff,)  stage  proprietor  on  the 
W.  and  B.  road,  $9000,  as  a  full  compensation  for 
the  within-named  foor  teams  and  two  coaches; 
and  I  bind  myself  to  withdraw  ail  pretensions  to 
aay  part  of  said  road ;  and  I  herewith  deliver  to 
the  aaid  D.  the  teams^  as  they  are  at  this  instant, 
on  the  road  between  this  place  (B.)  and  W. ;  and 
farther  pledge  myself  not  to  be  concerned  direct 
#r  uutirtetf  in  any  line  of  stages  in  opposition  to 
him."  Held  that,  in  construing  this  contract,  the 
coort  most  endeavor  to  arrive  at  the  meaninff  of 
the  parties,  by  looking  to  the  motives  that  led  to 
it^  and  the  objeet  intended  to  be  effected  by  it. 
Tbe  motive  was  to  become  sole  proprietor  of 
all  the  stages  on  that  road,  and  to  shut  out  all 
opposition.  To  efiect  that  object,  the  purchase 
of  tbe  defendant's  interest  in  the  stages  was  made. 
Dams  V.  Barney^  2  Gill  &  Johns.  382. 

480.  The  intention  of  the  contract  was,  that  the 
defendant  should,  in  good  faith,  not  only  not  become 
inUrated  in  any  opposition,  but  that  he  would  not, 
in  any  manner,  aid  or  become  instrumental  in 
setting  or  carrying  an  opposition  line.  ih. 

481.  The  word  « indirect"  was  used  for  tbe 
special  purpose  of  guarding  affainst  any  kind  of 
interference  by  the  defendant,  in  aiding  or  in  any 
manner  promoting  the  establishment  of,  or  carry- 
ing on,  any  opposition,  ih, 

462.  A  fine  of  stages  being  established  in  oppo- 
Ktion  to  the  plaintiff's  line,  the  court  held  that,  if 
tbe  defendant  furnished  its  owners  with  money, 
credit,  or  other  means,  for  the  purpose  of  enabling 
tiiem  to  carry  it  on,  and  that  the  means  so  fur- 
nished did  enable  them  to  establish  and  carry  it 
on,  and  that  they  could  not  have  established  or 
carried  it  on  without  such  means;  or  that  the 
defendant  did  furnish  them  with  money,  credit, 
horsesy  or  any  other  means,  for  the  purpdse  of 
enabling  them  the  better  to  establish  or  carry  it  on, 
and  that  such  means  did  so  enable  them,  then  the 
plaintiff  was  entitled  to  recover  damages  for  the 
breach  of  such  contract,  ib, 

4ti3.  A  contracted  by  parol  with  B  to  perform  a 
certain  quantity  of  work  and  labor,  for  which  B 
was  to  pay  by  making  a  conveyance  to  A  of  cer- 
tain real  estate,  when  he,  B,  sliouid  obtain  the  title : 
on  this  contract,  A  brought  an  action  of  assumpsit 
against  B,  on  a  quantum  mertdtf  for  the  work  and 
labor  done  as  specified.  Held  that,  although  the 
contract  was  by  parol,  yet  the  defendant  had  an 
nnqoestionable  rieht  to  discharge  his  contract  by 
a  conveyance,  and  that  he  could  not  be  sued  for 
tbe  work  before  notice  of  its  completion  and  a 
subeequent  &ilnre  to  convey.  Held,  also,  that  if, 
when  the  work  was  done,  the  defendant  had  not 
been  able  to  procure  a  title,  he  was  entitled  to  a 
reasonable  time  to  obtain  it,  giving  the  plaintiff,  if 
he  reouirpd  it,  a  written  assurance  that  the  deed 
ahonld  be  executed  according  to  contract.  But  on 
refiisal  of  this  requisition,  the  plaintiff  had  an  im- 
nM-diate  right  of  action  for  the  work  Johnson  v. 
Moore,  1  Blackf.  215^. 

4SA.  A  contract  stipulated  that  an  engineer,  to 
be  selected  by  a  canal  company,  should  estimate 
the  value  of  any  extra  work,  caused  by  an  altera- 
tion of  the  line  of  the  canal,  and  determine  every 
other  question  necessary  to  the  adjustment  and 
fioal  settlement  of  the  contract;  his  decision  to  be 
final  and  conclusive  between  the  parties.  Held 
that  the  estimate  of  the  engineer  of  the  value  of 
soch  work  was  not  conclusive  on  the  contract. 
Dubois  V  Delaumre  and  Hudson  Canal  Co.  12 
Wend.  334. 

485.  An  agreement  by  a  debtor  am^  a  third  person 
to  execute  their  joint  and -several  notes  to  a  cred- 
itor, for  the  amount  of  the  debt,  at  the  expiration 
of  foce  toeekSf  in  consideration   that  the  creditor 
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will  forbear  to  sue  the  debtor  for  that  period,  is 
not  the  contract  of  guaranty,  but  is  a  direct 
undertdctng  to  satisfy  Uie  debt,  by  giving  the  new 
notes,  at  the  time  and  in  the  manner  agreed  upon. 
Ferris  v.  Barlow,  2  Aik.  106. 

486.  And  the  creditor  need  not  pursue  the 
original  debtor,  though  he  has  sufficient  property ; 
but  he  mar  rely  on  the  new  agreement  for  the 
recovery  oi  the  whole  of  his  debt.  ib. 

487.  A,  and  other  creditors  of  B,  an  insolvent 
debtor,  executed  a  letter  of  license  to  B,  covenant* 
ing  not  to  sue  him  within  two  years ;  and  on  the 
same  day  B  conveyed  to  A  the  moiety  of  a  ma- 
chine, tbe  profits  ox  which  were  to  be  aistributed 
amonf  B's  creditors  pro  rata,  B  continuing  in  the 
use  of  the  machine.  Before  the  expiration  of  the 
two  years,  A  brought  an  action  of  assumpsit  against 
B  for  the  moiety  of  the  profits  received  by  him. 
The  action  was  sustained.  Brigham  v.  EveUth^ 
9  Mass.  538. 

488.  Where  a  creditor  covenanted  with  his 
debtor  to  receive  payment  of  his  debt  by  certain 
instalments,  and  that  if  the  creditor  should  sue 
the  debtor,  contrary  to  the  tenor  of  such  stipu- 
lation, the  debtor  should  be  discharged  of  the 
debt,  it  was  held  that  if  the  debtor  should  fail  to 
pay  any  one  instalment  at  the  time  the  creditor 
stipulated  to  receive  it,  the  creditor  might  main- 
tain an  action  to  recover  the  whole  debt,  although 
some  of  the  instalments  should  not  have  become 
due.     Upkam  v.  Smitkj  7  Mass.  265. 

489.  Where  one  was  arrested  at  the  suit  of  his 
creditor,  and  A  agreed,  in  writing,  in  consideration 
that  the  creditor  would  discharge  the  debtor  from 
arrest,  to  pay  him,  within  sixty  days,  '^  all  such 
sums  of  money  as  may  now  be  due  and  owing  to 
him  '*  firom  his  debtor,  "  whether  on  note  or  ac- 
oount,"  the  agreement  was  construed  to  embrace 
those  debts  only  which  were  then  actually  pay- 
able.   HmBss  V.  Smith,  3  Fairf.  429. 

490.  The  plaintiff,  being  largely  indebted  to  the 
defendant,  gave  him  orders  on  several  merchants 
to  receive  from  them  the  balances  which  they 
owed  the  plaintiff  for  goods  consumed  to  them ; 
and  the  defendant  gave  the  plaintiff  a  Tj^ritin^,  in 
which,  after  acknowledffing  the  receipt  of^the 
orders,  and  saying  that  ^^will  pay  over  to  the 
plaintiff  all  that  he  re<9Pra  over  his  debt,  he 
ajgrees  as  follows :  **  If  there  should  not  be  more 
than  $1000  due  .the  plaintiff,  after  paying  my 
demands,  1  will  divide  equally  the  proceeds, 
which  I  shall  receive  on  account  of  the  plaintiff, 
with  the  plaintiff,  and  no  other ;  but  if  there  shall 
be  over  and  above  $1000,  the  plaintiff  can  expect 
no  division,  as  I  shall  pay  over  my  demands  to 
him  and  no  other."  A  few  months  afterwards,  the 
defendant  received  the  balances  from  tbe  drawees, 
but  they  did  not  equal  the  amount  of  his  debt. 
An  assignee  of  the  plaintiff  brought  a  suit,  in  llie 
plaintiff^  name,  against  the  defendant,  on  this 
contract.  Held  that  the  plaintiff  should  recover 
one  half  the  sum  collected  by  the  defendant, 
deducting  tbe  costs  of  collection.  Knoioer  y.  Bm- 
erson,  9  Pick.  422. 

491.  A  promise  to  a  judgment  creditor  "  if  the 
execution  can  be' delayed,'*  is  equivalent  to  saying, 
"  if  yon  will  delay  it,"  or  "  in  consideration  that 
you  will  delay  it."   Uut  v.  Padeiford,  10  Mass.  230. 

492.  A  guaranty  in  these  terms,  "I  warrant 
this  note  good,"  indorsed  hj  a  payee  upon  a  note, 
is  a  guaranty  that  the  note  is  collectable,  and  not 
that  It  will  be  paid  on  demand ;  and  to  charge  the 
guarantor,  it  is  necessary  to  show  that  payment 
cannot  be  enforced  a^inst  the  maker.  Curtis  v. 
Smallnum,  14  Wend.  2:)1. 

493  Where  a  creditor  received  of  bis  debtor 
the  note  of  a  third  person,  as  collateral  security, 
which  he  promised  to  use  all  reasonable  means  to 
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collect*  and  to  aceotmt  for,  and  afterwards  the 
principal  debt  was  otherwise  paid,  it  was  held^ 
that  he  was  thereby  absolved  from  all  further  ob- 
ligation to  collect  the  note  thus  deposited  with 
him,  and  was  bound  to  return  it  to  the  owner. 
OverUfck  v.  HiUs,  8  Greenl.  363. 

494.  The  principal  debtor,  in  a  promiBsoij  notej 
conveyed  to  his  surety  a  certain  quantity  of  tim- 
ber, by  a  writing,  in  these  terms  :  **  In  considera- 
tion that  B.  D.  has  become  my  surety  to  J.  W.  in 
the  sum  of  ^3000, 1  hereby  assign  to  him  all  the 
timber  cut  or  to  be  cut  the  present  season  at  my 
mills,'*  &«.  The  surety  himself  also  borrowed 
money  of  the  same  lender,  and  afterwards,  by  in- 
dorsement, assigned  all  his  interest  in  that  instru- 
ment to  J.  O.,  whom  he  subsequently  directed  to 
apply  the  proceeds  of  the  timber,  first  to  the  last 
debt  of  his  own,  and  the  balance  to  the  debt  of 
ffMXK)  due  from  his  own  assignor.  Held  that  the 
instrument  conveyed  to  B.  D.  all  tiie  timber  de- 
scribed in  it,  not  absolutely,  but  in  pledge  and  trust, 
to  pay  the  debt  for  which  he  had  become  surety, 
ana  that  he  had  no  right  to  change  the  appropria- 
tion by  applying  the  proceeds  to  his  own  debt. 
Ware  v.  OtiSy  8  Greenl.  387. 

495.  Where  one  of  two  sureties  had  taken  a 
mortgage  of  the  debtor,  as  secnritv  for  his  liability, 
and  afterwards,  upon  receiving  of  his  co-surety  one 
half  of  the  amount  of  the  debt,  engaged  to  s&ve 
him  harmless  therefrom,  and  to  pay  him  one  half 
of  all  he  should  receive  of  the  debtor,  it  was  held 
that  the  agreement  extended  to  what  might  be  re- 
ceived on  account  of  the  mortgage,  as  well  ab 
what  miffht  be  received  from  other  sources,  after 
making  the  agrreement,  and  that  the  co-surety  was 
entitled  to  one  half  of  the  nnortgage,  or  of  the  pro- 
ceeds of  it.    Skeldan  v.  Welles,  I  Pick.  60. 

496.  In  such  case,  a  conveyance  to  the  co- 
surety of  one  half  of  the  mortgage,  or  of  the  land, 
after  foreclosure,  would  be  a  performance  of  the 
contract.  Hf. 

497.  The  payee  of  a  note  for  $4310  agreed  with 
the  maker  that,  if  the  latter  would  convey  to  him 
certain  land,  the  sum  of  $3200  should  be  allowed 
him  on  the  note ;  that,  if  any  sum  should  be  paid 
him  in  cash  or  otherwise,  double  the  sum  paid 
should  be  indorsed  oM^e  note ;  and  that,  upon 
receiving  a  deed  of  tl4||td,  and  the  maker's  note 
for  $500,  payable  in  one  year,  with  interest,  the 
first  note  should  be  given  up.  .  It  was  also  pro- 
vided that  "  the  above  arrangement  is  to  be  carried 
into  effect  in  three  months."  Within  three  months, 
the  land  was  conveyed,  and  $3200  indorsed,  as 

Etd ;  but  no  other  pavment,  and  no  note  for 
,  was  made  or  tend[ered  within  that  time. 
,  the  note  was  not  a  penalty,  but  evidence  of 
u  subsisting  debt  to  the  amount  of  it;  that  the 
agreement  was  in  the  nature  of  a  composition, 
whose  terms  must  be  stsictly  fulfilled  ;  and  the 
maker,  not  halving  fulfilled  them,  was  liable  for 
the  balance,  after  deducting  the  indorsement. 
Mak^eace  v.  Harvard  College,  10  Pick.  298. 

498.  A,  B,  C,  and  D,  having  levied  executions 
on  the  same  tract,  the  two  first  on  the  property  as 
belonging  to  J.  L.,  the  third  as  the  property  of 
J.  L.,  jr.,  and  the  last  as  the  property  of  both*  the 
L.s,  agreed  that  D  should  bring  a  suit,  in  his  own 
name,  for  the  joint  benefit  of  all,  to  obtain  posses- 
sion ;  which  was  done.  Afterwards,  D  gave  to 
the  others  a  writing,  under  his  hand,  reciting 
these  facts,  and  adding  the  order  in  which  the 
claims  were  *^  to  he  paid  and  satisfied  from  the 
funds  arising  from  the  sale  of  said  farm,  (said  sale 
to  take  place  as  soon  as  possible,)  "  the  claim  of 
D  being  placed  in  the  first  class.  It  was  held 
that,  by  this  a^eement,  the  duty  of  making  the 
sales,  and  distributing  the  proceeds,  was  assumed 
by  D.    Frost  v.  Paine,  3  Fairf.  lU. 


499.  It  was  also  held  that  there  w«sm 
legal  consideration  for  this  promise ;  that  no 
veyance  was  necessary  from  A  and  others,  to  ena^ 
ble  D  to  perform  his  contract ;  that  two  and  a  half 
years  was  such  an  unreasonable  delay,  on  the  part 
of  D,  to  make  sale  of  the  property,  as  to  render 
him  liable  to  the  action  of  A  and  others ;  that  the 
interest  of  A,  B,  and  C,  was  several,  and  thai  they 
need  not  join  in  an  action  against  D ;  and  that  this 
agreement  between  the  parues  did  not  constitute 
champerty,  ib. 

500.  Where  several  judgment  creditors,  having 
levies  on  land,  agree  that  it  shall  be  sold  on  one 
of  the  judgmento ;  that  a  good  title  shall  pass  to 
the  purchaser ;  and  that  the  priority  of  lien  shall 
be  settled  in  a  legal  contest  for  the  proceeds ;  no 
party  to  such  agreement  will  be  permitted  to  pro- 
ceed on  his  iudpnent  against  the  land,  after  a  fair 
sale  under  tne  agreement.  Reily  v.  Miami  Export- 
ing Co.  5  Ham.  334. 

oOl.  An  agreement  was  entered  into  between 
several  persons,  on  the  13th  of  April,  1820,  for  the 
purchase  of  a  number  of  lottery  tiokeU  from  a  lot- 
tery broker,  to  be  paid  for  in  the  following  man- 
ner :  — ''  One  dollar  to  be  paid  by  each  member, 
at  the  time  of  subscribing,  and  one  dollar  on  each 
and  every  ticket,  weekly,  till  paid  for,  at  twelve 
dollars  each  ticket;  the  small  prises  to  be  held 
by  J.  S.,  (the  lottery  broker,)  until  the  ticketo  are 
paid  for,  either  in  cash  or  prises :  any  one  sub- 
scriber neglecting  to  pay  his  weekly  dues,  for 
three  successive  toeeks,  will  forfeit  to  the  club  nia 
title  to  Uie  ticketo,  and  his  instalmente  before 
paid."  Held  that,  if  any  one  weekly  payment 
was  made  in  the  course  of  three  weeks,  there  was 
no  forfeiture,  although  the  amount  of  three  weeks* 
weekly  paymenta  might  be  in  arrear ;  and  that, 
if  a  forfeiture  had  accrued,  the  eubseouent  receipt 
of  a  Weekly  payment  by  the  broker  did  not  operate 
as  a  release  of  it.  Stafford  v.  Waiker,  12  S.  4&  R. 
190. 

502.  On  a  contract,  by  which  the  owner  of  a 
right  of  running  a  line  of  stage-coaches  agreed  to 
sell  such  right,  it  was  stipulated,  that  if  the  vendee 
failed,  in  any  instance,  of  running  the  stege-coach 
according  to  the  contract,  he  should  forfeit  such 
right  to  Uie  vendor,  who  was  to  resume  the  run- 
ning of  the  stage-coach ;  and  that,  if  the  vendor 
failed  to  perform  his  part  of  the  contract,  he 
should  forfeit  a  mortgage  given  to  him  by  the 
vendee,  and  the  promissory  notes  secured  by  such 
mortgage.  It  was  held  that,  although  the  forfeit- 
ure on  the  part  of  the  vendee  would  take  effect 
immediately  on  the  violation  of  the  contract  by 
him,  while  that  on  the  part  of  the  vendor,  being  a 
penalty  subject  to  be  reduced,  upon  principles  of 
equity,  to  such  lien  in  damages  as  the  vendee  shiJl 
actually  sustoin  by  the  vendor's  failure  to  perform 
his  contract,  could  take  effect  only  through  the 
means  of  a  judicial  process ;  yet,  in  legal  contem* 
plation,  the  forfeitures  were  to  be  considered  as 
equal  in  effect  between  the  parties.  Van  Deusen 
V.  Frink,  15  Pick.  449. 

503.  An  obligation,  signed  by  a  physician,  that 
he  would  not  locate  himself  and  practise  in  his 
profession  within  certain  limite,  and,  if  he  shonld 
so  locate  himself  or  practise,  that  he  would  pay  a 
stipulated  sum  for  everv  month  that  he  should  so 
practise,  is  forfeited  if  he  practise  within  those 
limite,  though  he  resides  witnout  them.  Smith  t> 
Smith,  4  Wend.  468. 

504.  A  contract  for  two  dollars  and  forty  pounds 
of  beef,  is  not  entire  in  ite  nature.  Johnson  v. 
WhUe,  2  Mis.  223. 

505.  Where  the  overseers  of  the  poor  agree 
with  an  indiviaual  to  support  a  pauper  for  a  vear, 
he  is  under  no  obligation  to  support  him  2br  a 
longer  period.  Aldriui  v.  Londonderry,  5  Verm.  441 
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600.  Attd  if  the  indhridaal  rapporU  the  pauper 
■Iter  the  ymx  has  expired,  no  action  can  be  main- 
tained against  the  town  therefor,  on  the  groand 
that  they  neglected  to4ake  the  pauper  away.  ib. 

507.  An  agreement  to  indemnify  against  an  act, 
whieh  amoants  to  a  treepasa,  operates  as  an  in- 
demnity to  the  promisee  against  the  aqts  of  all 
penons  whom  he  may  necessarily  employ  in  per- 
SbrmiBg  the  act,  and  will  coyer  damages  obtained 
^g«iDst  them,  which  the  promisee  is  obliged  to 
pny.     SUme  y.  Hooker,  9  Cow.  154. 

808.  Where  a  husband  makes  a  deyise  to  his 
widow,  without  stating  whether  or  not  it  is  in  bar 
ef  dower,  and  the  wiaow,  aAer  the  death  of  her 
hn^MUid,  makes  an  agreement  with  the  heir  to  ac- 
cept certain  things  in  satisfaction  of  the  deyise, 
ank  in  lien  of  dower;  held  that  she  is  barred  of 
dower  by  her  agreement.  ShottoeU  y.  Sedam,  3 
IiaBi.  5. 

509.  Where  B.  and  W.  lent  their  names  each  to' 
the  other,  as  indoraers  of  accommodation  notes, 
negotiated  at  a  bank,  and  also  had  mutual  deal- 
jiigH ;  and  a  third  person  contracted  to  settle  the 
account  of  B.  with  W.  "  if  there  should  be  any 
thing  due  W.  from  him,  as  well  for  any  notes  W. 
held  of  his  own,  as  also  for  certain  notes,  which 
are  in  the  bank,  which  W.  is  responsible  for,  by 
reason  of  lending  or  exchanging  each  other  s 
names  as  security  for  the  other ; "  it  was  held  that 
W.,  by  the  terms  of  this  contract,  could  not  claim 
the  amount  of  his  liabilities  for  B.,  but  only  the 
balance  of  them,  after  deducting  the  amount  of 
B.'s  liaihities  ror  him.     Qidnwy  y.  Whiiney,  6 

^  Greenl.  53. 

510.  Where  three  brothers  entered  into  written 
articles  of  agreement,  not  under  seaL  with  a 
fourth,  for  the  support  of  their  parents,  nxing  the 
ratio  ojf  contribution  by  each,  and  therein  provi- 
ding ibr  a  new  ratio,  in  case  a  fifth  brother  siiould 
be  Me  and  liable  to  pay,  which  was  signed  by  all 
the  fiye ;  it  was  held  that  the  fifth,  Uiough  not 
named  as  one  of  the  contracting  parties,  assented, 
by  his  si^ature,  to  the  terms  of  tne  contract,  and 
became  liable,  if  able,  to  pay  his  proportion.  Ken- 
daU  y.  KmdaU,  7  Greenl.  171.  Held,  also,  that 
such  contract  was  upon  sufficient  consideration, 
and  that  the  abiUty  and  liability  of  the  fifth  broth- 
er  mi^ht  as  well  be  tried  in  an  action  of  assumpsit, 
on  this  agreement,  as  by  a  complaint,  under  the 
Maine  statute  of  1821.  w. 

511.  A  told  B  that,  if  he  would  take  one  of  his 
iDsres  to  horse,  and  pay  for  the  same,  the  foal 
shoald  be  his  property,  which  B  did,  and  after- 
wards bad  the  complete  and  uncontrolled  posses- 
sion olt  the  foal.  Although  this  was  not  a  gift, 
jet  the  property  thereby  b«came  B*s.  lAnnendoU 
T.  Do€j  14  Johns.  22S. 

512.  Where  the  recital  of  a  contract  charging 
an  estate  was,  that  it  was  intended  to  secure  one 
debt,  and  the  body  of  the  contract  proyided  for 
the  payment  of  another  debt,  as  well  as  the  one 
recitea,  and  there  was  no  proof  of  mistake  or 
firaud ;  held  that  the  contract  was  to  be  considered 
as  including  both.    Price  y.  Bingham^  7  Har.  &. 

613.  Where  a  manufacturer  of  iron  ware  de- 
liyered  to  another  manufiicturer  of  the  same  arti- 
cle a  quantity  of  ware,  upon  an  order  in  these 
words,  **  Will  you  lend  me,  until  my  furnace  gets 
in  blast,  and  lei  me  pa^  you  in  the  same  ware,  the 
following  articles,  viz.,"  ^kc.,  and  afterwards 
brought  his  action  to  recoyer  the  yalue  of  the 
ware ;  it  was  held  that,  to  entitle  him  to  sustain 
his  auction,  he  must  prove  a  demand  of  the  articles 
to  be  returned.  Gilbert  y.  Manchester  Iron  Manuf. 
Co.    W  Wend.  625. 

514.  The  defendant  wrote  to  A,  a  merchant  in 
Py  introducing  him  to  his  brother  B,  and  stating 


that  if  B  '<  should  be  disposed  to  purchase 
goods  in  P,  and  you  can  recommend  him  to  any 
of  your  friends,  or  procure  goods  for  him,  1  will 
hold  myself  responsible  for  them  a^eably  to 
contract."  A  introduced  him  to  the  plaintiff,  who, 
in  consequence  of  the  defendant's  letter,  sold  B 
goods  on  credit,  taking  his  promissory  note  for  the 
amount.  It  was  held  that  the  defendant's  prom 
ise  was  an  original  undertaking,  collateral  to  the 
promise  of  the  vendee  as  security,  but  not  liable  to 
sany  contingencies,  except  that  of  gross  negligence 
in  securing  the  debt,  by  means  of  which  the  loss 
might  be  urown  on  the  vendor.  Duval  y.  Traek, 
12lAas8. 154. 

515.  Where  a  party  received  from  another  a 
number  of  hogs  to  fatten,  on  shares,  and  when 
they  were  fattened,  gave  notice  to  the  owner,  and 
required  him  to  attend  to  the  division  of  the  hogs, 
within  three  or  four  days,  and  take  away  his 
share;  and  on  the  owner's  refusing  to  attend  for 
that  purpose,  made  a  division  for  himself,  and 
turned  the  owner's  share  'loose  into  the  street ;  it 
was  held  that  the  party  was  thereby  guilty  of  a 
violation  of  duty,  and  liable  to  damages.  Sheldon 
v.  Skinner,  4  Wend.  525. 

516.  But  if  the  party,  under  the  circumstances, 
was  discharged  from  nis  liability  under  his  con- 
tract, he  was,  notwithstanding,  bound  to  take  care 
of  the  property  assigned  to  the  owner,  at  the  risk 
and  expense  of  the  owner,  ib.  « 

517.  The  defendant  contracted  with  the  warden 
of  the  state  prison  for  the  labor  of  some  of  the 
convicts  i  ana  his  shop  within  the  prison  yard  was 
wilfully  set  on  fire  by  convicts,  whereby  materials 
of  the  defendant  were  injured  more  than  the  labor 
of  the  prisoners  was  worth ;  held  that  the  plaintiff 
(the  warden)  was  not  accountable  for  this  loss, 
and  should  recover  of  the  defendant  the  price 
agreed  for  the  labor.    Aiutin  y.  Foster ,  9  Pick.  341. 

518.  Where  the  commonwealth  had  subscribed 
a  certain  number  of  shares  in  a  turnpike  company, 
and  afterwards  it  appeared  that,  in  consequence 
of  mistake  or  fraud,  a  larger  amount  had  been  paid 
by  the  commonwealth  than  the  actual  length  of 
the  road  required ;  it  was  held  that  the  common- 
wealth could  not  recover  back  the  overplus  with* 
out  offering  to  transfer  to  the  company  the  excess 
of  shares.  Pittsburg  Turnpike  Co.  v.  Common' 
teealthj  2  Watts,  433. 

519.  Several  inhabitants  of  a  parish  subscribed 
to  a  parish  fund,  each  giving  to  the  treasurer  a 
note  for  the  amount  oT  his  subscription.  The 
agreement  was,  that  the  interest  on  the  amount 
of  each  one's  subscription  should  be  paid  yearly, 
as  long  as  he  should  reside  in  the  town ;  and  that 
if,  within  seven  years,  any  subscriber  should  re- 
move from  the  town,  and  reside  in  another  town 
three  years  together,  his  note  should  be  given  up. 
The  plaintiff  voluntarily  paid  part  of  the  note 
given  by  him,  and  aflerwards  removed  from  the 
town,  and  never  returned.  Held  that  he  was 
entitled  not  only  to  receive  his  note,  but  also  to 
recover  back  the  money  (except  the  interest) 
that  he  had  paid  thereon.  HoCden  y.  Odsfield,  2 
Greenl.  394. 

520.  In  an  action  of  assumpsit,  brought  by  W. 
&.  Co.,  to  recoyer  a  proportion  of  the  instalments 
mentioned  in  the  following  agreement,  dated  let 
December,  1818,  viz.  "  We  the  subscribers  prom- 
ise to  pay  unto  W.  &  Co.  the  sum  we  may  sub- 
scribe as  a  payment  for  the  steamboat  S.,  in  three 
equal  instalments  vie  &c.  It  is  hereby  under- 
stood, that  we,  W.  &  Co.,  bind  ourselves  to 
appropriate  the  money  subscribed  in  no  other 
manner,  but  for  the  payment  and  use  of  said  boat, 
and  that  each  subscriwr  will  hold  an  interest  in 
proportion  to  the  shares  he  may  take.  We,  W.  d& 
Co.,  bind  ourselves  to  run  said  boat  from  B.  to. 
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^bc.y  and  use  eveij  possible  exertion  in  our  power 
to  the  interest  of  the  said  boat.  The  shares  will 
be  divided  into  280,  of  $100  each/*  It  appeared 
that  51  shares  of  the  stock  had  been  soMcribed 
for,  of  which  the  defendants  had  ta^en  JSve.  Held, 
1st,  that  it  was  not  to  be  implied,  from  the  terms 
of  wis  agreement,  that  W.  i  Co.  were  the  owners 
of  the  steamboat ;  2d,  that  the  aigtung  of  this  con- 
tract was  an  imperfect  act,  of  no  lec^  oblin^ion 
until  the  whole  number  of  shares  should  be  sub- 
scribed ;  and  until  that  was  done  W.  dt  Co.  were* 
under  no  obhffation  to  perform  their  j>art  of  the 
agreement;  3d,  that  W.  Sl  Co.,  having  assifn- 
ed,  by  way  of  mortgage,  three  fifths  oi  the  said 
steamboat,  after  the  signing  of  the  said  agree- 
ment, and  before  the  bringing  of  the  action,  the 
consideration  for  the  promise  of  paying  the  instal- 
ments, contained  in  the  agreement,  had  failed,  and 
the  action  could  not  be  sustained ;  4tb,  that  upon 
the  issue  joined  in  this  case,  the  defendant  could 
not  show  that,  at  a  meeting  called  by  W.  4b  Co. 
of  the  subscribers  thereto,  it  was  determined  by 
them  not  to  pay  the  subscriptions,  on  the  mand 
that  W.  dc  Co.  had  failed  in  their  part  of  tne  en- 
gagement.   Sothoron  y.  Wumt^  3  Gill  &>  Johns. 


fX.  Muring. 

521.  The  terms  of  a  written  contract,  under  seal, 
cannot  be  changed  by  a  parol  agreement.  Bond  v. 
Jacksonj  Cooke,  5(K).  Sinurd  v.  Patterson,  3 
Blackf.  353. 

522.  A  written  contract,  not  under  seal,  may  be 
varied  by  a  subsequent  parol  agreement,  and  if, 
by  such  agreement,  the  time  of  payment  be  pro- 
longed, no  action  lies  upon  the  original  contract, 
until  the  expiration  of  tne  prolonged  time  of  pay- 
ment, (trafton  Bank  v.  Woodward,  5  N.  Uamp. 
99. 

523.  A  written  agreement,  not  under  seal,  may 
be  varied  by  parol,  for  a  valuable  consideration^ 
and  the  whole  may  be  enforced  as  one  agreement 
Bailey  v.  Johneon,  9  Cow.  115. 

524.  A  parol  agreement  to  enlarge  the  time  of 
delivering  articles,  which  are,  according  to  a  writ- 
ten agreement  of  sale,  to  be  delivered  on  demand, 
made  at  the  time  of  or  before  the  written  contract, 
though  repeated  immediately  ailerwards,  is  void, 
though  for  a  valuable  consideration.  Trott  v. 
EwreU,  5  Cow.  497. 

525.  But  if  such  agreement  to  enlarge  is  made 
afler  the  original  written  contract,  it  is  valid,  ib. 
Keating  v.  Pricey  1  Johns.  Cas.  22. 

526.  One  to  whom  a  covenant,  or  condition,  is 
to  be  performed,  may  enlarge  the  terms  of  per- 
formance by  acts  as  well  as  Dy  words ;  and  such 
agreement  to  enlarge  the  term  is  not  void,  because 
no  consideration  is  therein  expressed,  nor  proved 
aliunde.     Coz  v.  Bennet,  1  Green,  167. 

527.  Where  R.  sold  his  land  (which  was  en- 
cumbered by  mortgage  and  judgment)  to  S.,  and 
entered  into  a  written  contract,  hindinig  nnder  the 
statute  of  frauds,  by  which  S.  agreed  to  pay  one 
of  R.'s  creditors,  by  a  certain  day,  a  subsequent 
parol 'agreement  pointing  out  the  mode  in  which 
the  title  to  the  land  should  be  secured  to  S.,  and 
in  effect  carrying  the  contract  into  execution,  but 
which  postponedthe  day  of  payment  to  the  creditor, 
is  no  variance  of  the  original  agreement  Reed  v. 
C^amhers,  6  Gill  &  Johns.  491. 

528.  An  action  of  covenant  lies  on  a  specialty 
exclusively,  and  not  on  a  specialty  modified  and 
enlarged  by  simple  contract.  The  altering  of  a 
written  contract,  by  parol,  makes  it  all  parol. 
Vicary  v.  Moore,  2  Watte,  451. 

529.  Where  an  agreement  is  made  by  two  or 
n)ore  persons,  under  seal,  and  there  is  an  indorse- 


ment or  memorandum  iltiiflw4  to  «teb  agiseo' 
ment,  enlarging  or  altering  its  teroM,  hat  the 
memorandum  having  no  date,  nor  seal,  though 
signed  and  made  bv  the  parties  to  the  principal 
agreement,  such  indorsement  or  memorandum  m 
a  part  of  the  agreement.  M'JBtrtkmr  v.  Ladd,  6 
Ham.  518. 

530.  A  and  B  entered  into  an  affreement  in 
writing  relative  to  the  exchange  and  sale  of  two 
farms,  in  which  it  was,  among  other  things,  agreed 
tliat  A  was  to  be  allowed  ten  dollars  per  acre  of 
the  price  of  the  farm  occupied  by  B  as  an  equiv- 
alent for  the  release  of  all  claims  to  it  by  A.  Ai^ 
terwards  the  parties  indorsed  on  the  paper  an 
agreement  that  the  price  to  be  paid  by  A,  and  to 
be  received  by  B,  as  the  price  of  his  farm,  shoul4 
be  ^0  per  acre }  held  that  the  sUpulattoo  indorsed 
was  not  an  independent  contract,  but  a  modifi- 
cation of  the  original  one,  and  both  were  to  be 
taken  together.  The  agreement  therefore  was 
held  to  be  tl^t  A  was  to  pay  ^0  per  acre,  subject 
to  the  deductions  mentioned  in  the  original  agree* 
ment.  Van  Uagen  v.  Van  Rens^Uaer,  18  Johns. 
420. 

531.  A  subsequent  parol  agreement  to  postpone 
the  delivery  of  articles  under  an  agreement  with- 
out a  seal,  is  not  a  waver  of  the  agreement,  but 
only  an  enlargement  of  the  time  for  ite  per- 
formance.    Wotking  Y.  HifiigtM,  6  Har.  &  J.  38. 

532.  Where  a  written  contract  would  be  valid 
if  made  by  parol,  the  time  of  performance  may  be 
enlarged  by  parol ;  but  this  cannot  be  done  where 
the  contract  is  for  the  conveyance  of  land,  or  is 
of  such  a  nature  that  it  would  not  be  valid  if 
made  by  parol.  Blood  v.  Goodrich ,  9  Wend.  68. 
See  also  Keating  v.  Price,  1  Johns.  Cas.  22. 

533.  Where,  on  the  sale,  no  place  for  the  delivery 
of  the  deed  is  mentioned  in  the  agreement,  tfaia 
parties  may  by  parol  fix  upon  a  place  after  the 
agreement    Pranchot  y.  Leach,  5  Cow.  606» 

534.  The  time  of  performing  the  condition  of  a 
bond  may  be  enlarged,  or  the  further  performaaoe 
waved,  Dy  parol.  FUming  v.  Gilbert,  3  Johns. 
520. 

535.  In  Handleij  v.  Moorman,  4  Bibb,  1,  it  was 
held  that  an  oral  agreement  to  change  the  place 
designated  in  a  bond  for  the  delivery  of  goods  was 
not  valid. 

536.  A  mere  extension  of  performance  of  a  con- 
tract is  not  a  waver  of  any  otner  of  ite  stipulations. 
Ha^ouek  v.  Tappen,  15  Johns.  200.  See  Wat- 
kins  v.  Hodges,  6  Har.  &  J.  38. 

537.  Where  there  was  an  agreement  to  deliver 
a  certain  quantity  of  goods  S[  a  certain  quality 
and  price,  a  subsequent  agreement  to  diminisn 
the  quantity  and  price,  does  not  of  itself  alter  the 
contract  as  to  the  quality,  Youqua  y.  JiCiaoonf 
Peters  C.  C.  221. 

538.  The  plaintiff,  by  a  sealed  instrument,  agreed 
to  erect  a  building  for  the  defendant,  at  a  fixed 
price.  Having  partly  done  the  work,  and  finding 
the  price  inadequate,  he  refused  to  go  on ;  but  up- 
on a  verbal  promise  by  the  defendant,  that  he 
should  be  paid  for  his  laoor  and  stock,  and  should 
not  suffer,  he  proceeded  and  completed  the  build- 
ing. JBeld  that  the  plaintiff  might  maintain  an 
action  upon  the  parol  agreement.  Munroe  y. 
Perkins,  9  Pick.  298. 

539.  After  breach  of  a  sealed  contract,  a  right 
of  action  may  be  waved,  or  released  by  a  new 
parol  contract  relative  to  the  same  subject  matter 
or  by  any  valid  parol  executed  contract  Dela- 
croix y.  Bulkley,  13  Wend.  71. 

540.  Either  ]Mrty  may  wave  any  right  intro- 
duced into,  or  provided  by  the  contract^  either  ex 
pressly  or  tacitly,  bjr  acte  or  declarations,  fairly 
indicating  a  relinquishment  of  any  provision,  oi 
part  of  a  provision,  and  without  the  performance 
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of  which,  HiAeti  velhiqaiBhed  or  waved,  a  recovery 
eould  not  be  had.  Shaw  y.  LewisUnon  Tump.  Co. 
S  Pennavl.  454. 

641.  Where  one,  by  contract,  was  to  have  deliv- 
ered to  another  an  article  of  machinery  at  an  agreed 
time  and  place,  but  delivered  it  at  another  time 
and  place,  when  and  where  it  was  received  with- 
out objection,  the  right  to  exact  strict  performance 
flMist  be  considered  aa  waved.  Baldicin  r.  Farns- 
warik,  1  Fairf.  414. 

IMS.  C.  and  D.  entered  into  a  written  contract, 
by  which  C.  agreed  to  pay  D.  f  3500^  within  six 
monthS)  for  one  fourth  part  of  a  certam  ship ;  and 
D.  agreed  that  *^  when  C.  should  pay  the  full 
amount  of  the  consideration  aforesaid  "  he  should 
receive  a  bill  of  sale  of  that  part  of  the  ship.  C. 
ptid  part  of  the  money ;  the  six  months  elapsed ; 
and  then  D.  was  summoned  as  the  trustee  of  C. 
in  his  disclosure  he  disclaimed  anj^  intention  to 
avail  himself  of  the  lapse  of  the  six  montns  to 
avoid  the  contract  on  his  part ;  and  stated  that  he 
had  lecehred  C.*s  part  of  the  ship's  earnings  on  ac- 
count of  the  balance  due  on  the  purchase  money ; 
but  insisted  that  he  had  never  waved  his  right  to 
payment  of  the  whole  in  six  months ;  that  he  was 
under  no  legal  obligation  to  convey  the  fourth  part 
to  C. ;  and  mat  as  Mtween  C.  and  his  creditors,  he 
should  insist  on  his  legal  rights ;  — yet  it  was  held 
that  the  facts  disclosed  by  D.  amounted  to  a  wa- 
ver of  his  right  to  punctual  payment  at  the  time 
stipulated;  and  that  he  was  chare«able,  as  the 
trustee  of  C,  for  the  value  of  one  fourth  part  of 
the  ship.     Gagre  v.  CoombSf  7  Greenl.  394. 

543.  S.  and  C.  M.  agreed  to  build  certain  locks 
and  portions  of  canal  for  a  canal  corporation,  by 
August  1, 1829,  at  a  stipulated  rate  of  payment; 
the  work  to  be  estimated  monthly  by  the  engineer, 
and  three  fourths  of  the  estimated  sum  to  be  paid 
montUy  by  the  corporation ;  the  residue  to  be  re- 
tainAl  till  the  whole  should  be  completed.  On 
the  ist  day  of  August,  1829,  the  engineer  made  his 
monthly  report  of  estimates  of  work  performed, 

'  contain mg  the  sum  of  ^700,  as  due  to  S.  and 
C.  M.  for  work  done ;  which  sum  the  directors  on 
the  same  day  voted  and  ordered  to  be  paid.  After- 
wards, on  the  same  day,  before  payment,  and  be- 
fore an  order  was  drawn  by  the  president,  in  the 
ua«al  course  of  business,  for  the  sum  thus  voted, 
the  corporation  was  summoned  as  trustee  of  S.  and 
C.  M.,  who  failed  to  fulfil  their  contract,  which, 
in  three  days  afterwards,  was  duly  declared  broken 
and  abandoned  by  their  non-per&rmance.  Here- 
upon it  was  helff  that  the  vote  to  pay  ^00  was  a 
wvver  of  any  advantaffe  resulting  to  the  corpora- 
tion fhmi  the  failure  of  S.  and  CT  M.  to  complete 
the  contract,  and  bound  the  corporation  to  pay 
that  sum ;  and  that  therefore  it  was  chargeable  as 
their  trustee.     fVyer  v.  MerriU,  7  Greenl.  342. 

544.  One  contracted  to  build  a  road  for  the  inhab- 
itants of  a  town,  for  a  certain  su^ ;  one  half  of 
which  was  to  be  paid  when  the  work  should  be 
completed,  and  the  other  half  in  a  year  afVer.  He 
made  the  largest  portion  of  the  road,  having  un- 
derlet a  portion  of  it,  which  was  not  completed, 
and  the  town  made  the  first  payment  wiUi  knowl- 
edge of  the  facts,  and  without  objection.  Afler- 
Wittds,  an4  before  the  whole  was  finished,  he  sued 
for  the  stipulated  price,  counting  upon  the  special 
contract,  and  on  a  quantum  meruit;  it  was  held  that 
the  payment  of  the  first  instalment  by  the  town 
was  a  waver  of  the  terms  of  the  special  contract, 
and  entitled  the  plaintiff  to  recover  on  the  guan- 
turn  meruit  for  as  much  as  was  completed.  Hay- 
den  V.  Madison,  7  Greenl.  76.  See  also  Abbott  v. 
Htrmony  7  Greenl.  121. 

As  to  altering   instruments,  see  Altkratioh 

OF  IlfSTftUHKllTS. 


X.  Rescinding f  Merger,  and  Discharge. 

(a.)  By  Jld  of  Parties. 

545.  All  executory  contracts  may  be  rescinded 
by  the  parties  to  them,  if  they  contmue  interested 
until  the  agreement  to  rescind  is  made.  Johnson 
V.  Reed,  9  Mass.  78. 

546.  A  sealed  executory  contract  cannot  be 
released  or  rescinded  by  a  parol  agreement.  Dela- 
croix V.  Bulkley,  13  Wend.  71.  Sinard  v.  Patter- 
son, 3  filackf.  353.  It  was  agreed  by  parol,  be- 
tween the  lessor  and  lessee  of  certain  premises, 
previously  to  a  demise  which  was  by  deed  indent- 
ed, that  the  rent  should  Le  paio  in  a  certain 
manner;  the  lessee  fulfilled  hie a^nreement,  and  it 
was  held  a  ^ood  bar  to  an  action  Tor  rent  on  the 
deed,  the  pnnciple  that  security  by  deed  can  only 
be  rescinded  eo  ligamine  quo  hgatur  not  applying 
in  such  case.    Farley  v.  Thompson,  15  Mass.  Id. 

547.  An  agreement  made,  at  the  time  of  the  sale 
of  a  farm,  that  the  notes  given  for  the  purchase 
may  be  satisfied  by  paying  off  an  incumbrance  on 
the  farm,  is  binding  on  the  party,  and  not  revoca- 
ble at  pleasure.  Joy  v.  Hall,  4  Verm.  455.  Cove- 
nants for  the  sale  of  land  may  be  discharged  by  a 
parol  contract,  upon  good  consideration.  Reed  v. 
M'Grew,  5  Ham.  380. 

548.  An  executory  agreement  in  writing,  not 
under  seal,  may,  before  breach,  be  discharged  and 
abandoned,  by  a  subsequent  unwritten  agreement, 
even  in  cases  where  the  original  agreement,  to  be 
binding,  is  required  by  the  statute  of  frauds  to  be 
in  writing.    Atel  v.  Miller,  4  N.  Hainp.  196. 

549.  If  a  party  may  abandon  a  contract  while 
in  fieri,  he  ougfht  at  least  to  act  promptly  and 
decidedly,  on  the  firstdiscovery  of  abreacn  by  the 
other  party.  If  he  negotiates  with  the  party  after- 
wards, and  permits  the  work  to  proceea,  he  waves 
his  right  to  rescind  the  contract.  Latorence  v. 
Z>aZ«,  3  Johns.  Oh.  28. 

550.  Whether  an  agreement  of  sale  is  released 
of  rescinded  by  the  acts  of  the  parties,  is  a  ques- 
tion of  law,  when  those  acts  are  clearly  established. 
Healy  v.  Utly,  1  Cow.  345. 

551.  Where  one  contract  has  been  made  between 
two  persons,  and  at  a  subsequent  period,  another 
contract  (having  reference  to  the  same  subject 
matter,  but  changing  the  relations  of  the  first 
contract)  is  entered  into,  the  last  contract  con- 
trols or  rescinds  the  first,  ras  tlie  case  may  be,) 
though  there  be  no  such  enect  expressed  in  the 
last  contract.    Reed  v.  M*Orete,  5  Ham.  380. 

552.  Where  the  subject  matter  of  an  agreement 
was  the  sale  of  land,  a  parol  promise,  majde  by  the 
vendee,  that  he  would  tkke  no  advantage  of  a  delay 
of  performance  beyond  the  time  fixed,  w^  not 
deemed  a  waver  of'^the  party's  right  to  recover  a 
stipulated  sum  as  liquidated  damages  for  not  per- 
forming on  the  day ;  such  promise  being  void  by 
the  statute  of  frauds,  and  therefore  incapable  of 
affecting  the  previous  contract.  Hasbrouck  y. 
Tavpen,  15  Johns.  200. 

653.  Where  W.  had  contracted  with  Y.  for  the 
purchase  of  a  quantity  of  brandy,  which  was 
afterwards  sent  to  the  warehouse  of  W.  by  T., 
and  W.  refusing  to  keep  the  brandy  according  to 
the  agreement,  it  was,  with  his  knowled^  and 
acquiescence,  taken  from  his  warehouse  by  T., 
for  the  purpose  of  sale  at  auction,  &c.,  such 
removal  and  sale  did  not  operate  at  law  to  rescind 
the  contract.     Walsh  v.  Gilmor,  3  Har.  &.  J.  407. 

554.  By  a  contract  under  seal,  the  plaintiffs 
agreed  that  his  son,  a  minor,  should  work  for  the 
defendant  nine  months,  and  the  defendant  agreed 
to  give  him  therefor  certain  chattels,  which  were 
denvered  forthwith,  but  were  to  remain  the  prop- 
erty of  the  defendant  until  the  service  should  be 
performed;  the  plaintiff  sold  the  chattels  to  a 
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BimngeTf  and  the  boy  waa  afterwarda  wrongrully 
turned  away  by  the  defendant,  before  the  expira- 
tion of  the  term ;  the  defendant  reclaimed  the  chat- 
tels, and  the  vendee,  knowing  all  the  facts,  settled 
the  demand  by  paying  him  a  sum  of  money.  Held 
that  the  contract  waa  rescinded,  and  that  the 
plaintiff  was  entitled  to  recover  a  quantum  mtruit 
for  the  aervicea  performed.  Hill  v.  Green f  4  Pick. 
114. 

555.  The  defendant  gave  notice  to  the  plaintiff 
that  he  should  abandon  certain  premises  held  by 
him  of  the  plaintiff,  under  a  special  contract ;  the 
defendant  leil  the  premises,  and  the  plaintiff  put 
another  person  into  possession;  the  special  con- 
tract is  thus  given  up,  and  the  plaintiff  may 
recover  of  the  defendant  a  reasonable  rent  for  the 
time  he  held  the  premises,  in  the  same  manner  in 
which  he  could  if  there  had  been  no  special  con- 
tract.   Fitch  V.  Sargeantf  1  Ham.  352. 

556.  Where  a  sale  is  made  of  goods,  and  they 
are  delivered,  and  an  agreement  is  aflerwarcfs 
made  to  rescind  the  contract,  the  contract  is  not 
completely  rescinded  until  a  redelivery  of  the 
goods.  Muler  v.  Smith,  1  Mason.  437.  See  Q^iney 
V.  lUtan.  5  Greenl.  277. 

557.  Where  one  of  the  parties  has  departed  from 
a  special  contract,  for  the  delivery  of  specific  arti- 
cles by  each  to  the  other,  the  other  party  may  treat 
it  as  rescinded.     Goodrich  v.  LMJjlin,  1  Pick.  57. 

558.  If  the  party,  who  is  to  pay  for  work  and 
labor  in  pursuance  of  a  special  contract,  be  delin- 
quent in  the  advancement  of  funds,  the  other  party 
may  take  advantage  of  the  omission  by  declaring 
the  contract  at  an  end;  but  if. he  treats  the  con- 
tract as  still  subsisting,  he  thereby  waves  the 
consequences  of  such  default,  and  cannot  afler- 
wards  allege  the  rescision  of  the  contract,  by  the 
defendant,  and  recover  on  eiemantum  meruit.  Shaw 
v.  Letoistown  Turnpike  Co.  3  Pennsyl.  445. 

559.  An  agreement,  afler  non-payment  on  the 
day  stipulated,  that  if  the  whole  sum  should  not 
be  paid  at  a  certain  day,  the  prior  payment  should 
be  forfeited,  and  the  original  bargam  be  at  an  end, 
does  not  ffive  uny  original  right  to  rescind.  De- 
eamv  v.  Preay,  5  8,  AlR,  323. 

5o0.  But  where  there  is  an  agreement  respect- 
ing the  sale  of  lands,  and  possession  delivered,  and 
money  paid,  but  not  to  the  amount  and  at  the  time 
a^rreed  upon,  and  the  owner  resumes  the  posses- 
sion, and  declares  that  he  does  so  because  the  con- 
tract is  at  an  end,  and  he  is  determined  it  shall  be 
so,  this  is  a  disaffirmance  of  the  contract,  and  the 
other  pAly  may  recover  back  what  he  has  paid. 
Freay  v.  Decamp,  15  8.  &  R.  227. 

561.  Where,  on  a  contract  to  pay  for  and  receive 
a  conveyance  of  land,  the  money  is  paid,  but  no 
deed  executed,  the  vendee  cannot  rescind  the 
contract  and  recover  back  the  money ;  but  should 
sue  on  the  agreement.  FvJUer  v.  Hukbard,  6  Cow. 
lo. 

562.  A  purchased  of  B  two  ploughs,  and  in  an 
adjustment  of  accounts  between  them,  the  value 
of  the  ploughs  was  allowed  to  B,  who  afterwards 
refused  to  deliver  them,  and  converted  them  to 
his  own  use ;  it  was  held  that  A  might  consider 
the  contract  as  rescinded,  and  recover  the  price 
of  the  ploughs  in  an  action  for  money  bad  and 
received.     Danforth  v.  Dewey,  3  N.  Hamp.  79. 

563.  On  a  contract  to  pay  money  for  land,  and 
on  payment  the  vendor  to  convev,  but  if  the 
money  is  not  paid,  the  agreement  to  be  void ;  held 
that  a  suit  would  lie  bv  the  vendor  for  the  money, 
he  only  having  the  right  to  rescind  the  agreement. 
Canfidd  v.  WettCQU,  5  Cow.  270. 

5o4  So  if  the  contract  contain  a  general  pro- 
viso, that  unless  the  vendee  perform,  the  agree- 
ment shall  be  void.  ih.  Mancius  v.  Sergeant,  5 
Cow.  271.    ChureJk  v.  Jjyres,  5  Cow.  278. 


565.  But  where  the  agiceintBt-  Is  to  convey 

lands  in  fee  simple,  which  in  law  would  be  satia- 
fied  by  a  conveyance  without  covenants,  a  judg- 
ment, which  is  a  lien  on  the  land,  will  not  author- 
ize the  vendee  to  rescind  the  contract  Fuller  v. 
Hubbard,  6  Cow.  13. 

566.  Whexe  tlie  vendor  was  to  give  a  deed  on 
the  payment  of  one  half  of  the  purchase  money, 
which  was  to  be  paid  two  years  afler  the  agree- 
ment, and  at  the  date  of  the  agreement  there  was 
a  mortgage  which  was  pavable  before  the  expi- 
ration of^the  two  years;  held  that  this  did  not 
entitle  the  vendee,  before  the  expiratioik  of  the 
two  years,  to  rescind  the  agreement.  Greenby  t. 
Chtevers,  9  Johns.  126. 

567.  Where  A  sells  and  delivers  goods  to  B,  for 
which  B  is  to  pay  in  work  and  labor,  and  A  brrn^ 
an  action  against  B  on  the  agreement,  which  is 
defeated  by  proof  tliat  B  had  ofivred  to  perform 
his  jmrt  of  the  agreement,  but  %va8  pftvented  by 
the  act  of  A,  A  will  not  be  permitted  to  avoid  the 
agreement  and  recover  back  the  oiiginal  oonaid- 
eration.     Wilt  v.  Ogden,  13  Johns.  5£ 

568.  The  defendant  having  let  to  the  plaintiff  a 
house,  for  $150,  from  the  Ist  of  November  to  the 
Ist  of  May,  $50  to  be  pail!'  in  advance,  the  pay- 
ment of  the  $50  was  held  to  be  a  condition  prece- 
dent; and,  not  being  paid  before  the  Ist  of  No- 
vember, the  defendant  was  at  liberty  to  eonnder 
the  agreement  at  an  end.  M^Gaunien  v.  Wilbur^ 
1  Cow.  257. 

569.  Where  A  claimed  a  balance  to  be  due  him 
from  B,  and  they  referred  their  disputes  to  referees, 
with  an  agreement  to  abide  by  the  result,  and 
that,  if  either  party  refused  to  fulfil  the  amement. 
he  should  pay  to  the  other  $500,  as  <<  liquidated 
damages,'*  and  the  referees  reported  that  A 
should  pay  B  $310,  it  was  held  that  B  could  not, 
on  offering  to  pay  $500,  consider  the  agreemeBt 
as  rescinded,  and  rely  on  his  original  debt,  btH that 
B  might  recover  the  $310,  but  not  the  liqoidated 
damages,  for  not  performing  the  agreement.  Gray 
V.  Crosby,  18  Johns.  219. 

570.  A  vendee  of  stock,  to  be  delivered  on  a 
future  day,  who  advances  money  on  the  contract, 
cannot,  before  the  day  of  transfer,  consider  the 
contract  rescinded,  and  bring  suit  for  the  money 
advanced,  on  the  ground  that  the  vendor  had,  be- 
tween the  sale  and  time  of  transfer,  sold  the  stoeft 
to  another.  The  vendor  is  not  bound  to  deliver 
the  identical  parcel,  but  may  deliver  any  other 
similar  portion.     Frost  v.  darkson,  7  Cow.  24. 

571.  But  the  contract  will  be  considered  as  re- 
scinded, when  the  party  who  is  to  perform  an  act 
has  put  it  out  of  his  power  to  do  the  act.  ib,  Se^ 
16  Mass.  161.     1  Johns.  Cas.  116. 

572.  So,  where  he  is  prevented  from  doing  the 
act  by  the  other  party.  A. 

573.  If  a  vendor  of  land  be  unable  to  make  m 
good  title,  the  vendee  may  rescind  the  contract  for 
conveyance,  end  recover  back  money  paid  on  it 
Judson  V.  Wass,  11  Johns.  525. 

574.  So,  if  a  lease  be  outstanding  unknown  to 
the  vendee  when  he  made  the  contract.  Tucker 
V.  Woods,  12  Johns.  190. 

575.  But  it  is  held  that  an  incumbrance  by  an 
attachment,  in  Massachusetts,  must  be  under* 
stood  to  be  contemplated  by  the  parties,  and  will 
not  avoid  the  contract,  as  it  is  an  event  legrally 
possible,  and  beyond  the  control  of  the  vendor, 
if  the  vendor  will  permit  the  vendee  to  retain 
enough  of  the  purchase  money  to  indemni^  him 
against  such  attachments.  Borden  v.  Boraen^  5 
Mass.  €7.  See  Revised  SUtutes  of  Maaa.  e 
90. 

576.  If,  however,  the  attachment  is  procured  by 
the  collosion  of  the  party  to  whom  the  estate  is  to 
be  conveyed,  the  other  party  will  not  be  boand  to 
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ittimnre  the  jnawkbimnee.    Brown  v.  BdUnoa.  4 
Pick.  A79. 

577.  Where  a  deed  wms  to  be  given  on  the  pay- 
ment of  the  pwchaae  money  by  inatalments,  and 
the  vendee  pud  one  instalment,  and  took  powefl- 
■ion  of  the  land,  and  declined  paying  the  second 
Instalment,  unless  the  vendor  would  give  security 
against  an  existing  mortgage,  which  the  vendor 
declined,  bat  offered  to  complete  his  contract,  and 
the  vendee  persisting,  the  vendor  ejected  him; 
held  that  the  vendee  could  not  rescmd  the  con- 
tract, the  vendor  having  been  guiltv  of  no  fraud, 
and  the  vendee  not  having  entitlea  himself  to  a 
deed.     EUis  v.  Hoskiiu,  14  Johns.  363. 

578.  Where  land  is  sold  on  which  there  is,  at  the 
tinae,  an  existing  mortgage,  known  to  the  vendee, 
the  deed  to  be  given,  and  the  consideration  to  be 
paid,  at  a  day  subsequent  to  the  agreement ;  and 
the  vendee  enters  Into  possession,  pays  part  of  the 
consideratioQ,  and  removes  certain  improvementi 
on  the  premises ;  held  that  the  vendee  could  not 
rescind  the  agreement.  CanoeU  v.  Black  River 
Mamif,  Co,  14  Johns.  453. 

679.  A  makes  an  oral  contract  with  B  to  convey 
land  to  him.  B  can  maintain  np  action  upon  the 
contract,  even  when  he  has  performed  it  on  his 
part  But  such  costaact  is  not  to  be  considered 
wholly  void.  And  B  can  have  no  remedy  to  re- 
cover back  what  he  has  paid  under  it,  until  he  has 
disabled  himself,  or  refused  to  §xecute  the  con- 
tract on  his  ]>art.  And  if  A  convey  the  land  to  a 
third  person  in  mortgage,  with  power  to  sell,  he  is 
not  to  be  considered  as  having  disabled  himself  to 
perform  the  contract  until  his  tight  to  redeem  is 
gone.     Lduu  v.  Shaekfbrdj  5  N.  Hamp.  130. 

580.  U.  sold  goods  to  H.,  who  purchased 
throofffa  his  agent,  S.,  and  they  were  delivered  to 
8.,  wno,  shortly  after,  declared  to  U.  that  he 
could  not  pay  for  them ;  that  U.  must  take  them, 
and  40  the  best  he  could  with  them.  U.  took 
them,  accordingly,  and  delivered  them  to  B.,  and 
gave  a  reoeipt  and  order  to  B.,  in  ^vhich  he  called 
the  articles  bis,  (U.'s,)  and  thereby  appropriated  a 
part  of  the  proceeds  thereof  when  sold ;  and  B. 
sold  them.  It  was  thereupon  held  that  the  con- 
tract nf  sale  was  rescinded,  and  that  U.  could  not 
maintain  a  suit  against  H.  for  the  difference  be- 
tween the  contract  price  and  the  sale  price.  Healy 
V.  UUy,  1  Cow.  345. 

581.  Where,  under  an  agreement  for  the  sale  of 
land,  the  purchaser  had  made  partial  payments, 
but  the  other  party  had  no  title  to  the  land,  but 
held  only  a  contract  for  the  tide,  to  be  afterwards 
oompleted  by  the  owner ;  it  was  held  that  Uiis 
&eif  being  well  known  to  the  purchaser,  at  the 
time  of  making  the  contract,  furnished  no  ground 
to  recover  -back  the  money  paid,  the  contract  not 
being    rescinded.     Smith  v.   Haytus,  9  Greenl. 

582.  The  creditors  of  one  in  failing  circum- 
stances, in  pursuance  of  an  agreement  at  a  general 
meeting,  appointed  an  agent  to  receive  all  his 
property,  and  distribute  the  proceeds  amongst 
tbeia  prorata;  in  consideration  of  which,  the v 
agreed  to  acquit  the  debtor ;  he  delivered  up  his 
property  to  the  agent,  and  the  agent  tendered  to 
one  of  the  creditors  his  proportion  of  the  proceeds, 
who  refused  to  accept  it.  It  was  held  that  the 
debtor  was  discharged  as  to  such  refusing  creditor, 
altliough  th^  debtor  was  no  party  to  the  original 
agreement,  and  although  one  of  the  creditors,  who 
wa«  a  party  thereto,  hi^  refused  to  join  in  the  ap- 
pointment, and  had  recovered  the  foil  amount  of 
iiis  demand.    Eaton  ▼.  Uneohif  13  Mass.  424. 

583.  G.  agreed  to  accept  tanners'  bark  in  pay- 
ment of  a  judgment  against  H.,  and  H.  delivered 
six  loada,  when,  not  agreeing  as  to  the  price,  G. 
issued  exeeatien  os  his  judgment.    Hela  that  the 


agreement  was  rescinded,  and  H.  might  sue  for 
the  bark  as  for  goods  sold  and  delivereo.     Gary  v 
HuU,  11  Johns.  441. 

584.  Where  a  vendee,  who  had  advanced  money 
in  part  performance  of  an  agreement  for  the  pur- 
chase of  land,  refused  to  pay  the  residue,  the 
vendor  may  rescind  the  contract,  and  convey  the 
land  to  another.  Ketehum  v.  EverUon^  13  Johns. 
359. 

585.  But,  in  such  case,  the  vendee  can  neither 
recover  back  the  money  paid )  Rounds  v.  Baxttr^ 
4  Greenl.  454  :  nor  can  he  obtain  compensation  for 
any  thing  done  in  part  performance.  Ketchum  v. 
Evertson,  13  Johns.  359.  Green  v.  Green,  9  Cow. 
46. 

586.  Where  money  has  been  paid  on  a  parol 
contract  for  the  sale  of  lands,  and  the  vendor  neg- 
lects or»refu8es  to  execute  the  contract,  the  ven- 
dee may  treat  the  contract  as  rescinded,  and  re- 
cover back  the  money  he  has  paid,  in  an  action  of 
assumpsit  on  the  money  counts.  Buck  v.  Waddle ^ 
1  Ham.  363.  GiUet  v.  Maynard^b  Johns.  85.  Mi- 
ter,  where  there  has  been  no  default  on  the  part  of 
the  vendor.    Dotodle  v.  Camp,  12  Johns.  451. 

587.  Where  the  vendee,  under  such  contract, 
entered  and  made  improvements,  and  was  then  ' 
dispossessed  by  the  vendor,  it  was  held  that  he 
could  not  maintain  assumpsit  affainst  the  vendor 
for  his  labor  and  expenditures.  WeUk  v.  Welsh,  5 
Ham.  427.  (riUei.  v.  Jt/aynari,  5  Johns.  85.  Sey* 
mour  V.  Bennett f  14  Mass.  266. 

588.  An  agreement  rescinded  in  part  is  rescind- 
ed in  toto.    Raymond  v.  Beamard,  12  Johns.  274. 

589.  A  vendfee  cannot  take  a  conveyance  of 
part,  and  enter  into  possession,  and  then  consider 
the  contract  rescinded  as  to  the  residue,  because, 
as  to  that  part,  the  deed  was  not  delivered  or  ten- 
dered in  time.     Gale  v.  Mxon,  6  Cow.  446. 

590.  When  contracts  are  rescinded,  the  parties 
must  be  restored  to  their  former  rights,  and  placed 
in  the  same  situation  in  which  tfaev  stood  anterior 
to  the  aorreement.  Griffith  v.  Fred.  County  Bank, 
6  Gill  &  Johns.  424.  Conner  v.  Henderson,  15 
Mass.  319. 

591.  If  the  party,  entitled  to  repudiate  a  con- 
tract because  it  has  not  been  performed  in  reason- 
able time,  does  any  act  amounting  to  an  admission 
of  the  existence  of  the  contract,  he  cannot  after- 
wards elect  to  consider  it  as  void.  Brinley  v.  Tib- 
bets,  7  Greenl.  70.  See  also  Flagg  v.  Ifryden,  7 
Pick.  52. 

592.  If  a  bond,  or  other  deed,  be  executed  in 
consideration  of  an  existing  parol  contract,  whether 
by  one  or  all  of  the  parties  to  the  agreement,  such 
agreement  is  thereby  merged  and  jpne.  Banorgee 
V.  Hoveu,  5  Mass.  11.  See  Ward  v.  Johnson,  13 
Mass.  148. 

593.  An  agreement,  under  seal,  accepted  as  a 
collateral  security,  is  not  a  merger  of  a  simple  con- 
tract debt,  and  may  be  read  in  evidence  to  show 
the  amount  originally  due.  Charles  v.  Scott,  1  S. 
&  R.  294.    See  Banorgee  v.  Hovey,  5  Mass.  11. 

594.  If  service  he  performed  bjr  one  person  for 
another,  and  afterwards  the  parties  enter  into  a 
contract  as  to  the  compensation  to  be  made  for  the 
services,  which  contract  is  void  for  iu  illegality, 
such  contract  does  not  operate  as  a  merger  of  the 
original  demand.  Thurston  v.  Perdval,  1  Pick. 
415. 

595.  A  note  not  negotiable  does  not  merge  a 
preexisting  demand,  in  consideration  of  which  it 
was  given.  Greemoood  v.  Curtis,  4  Mass.  93. 
S.  C.  6  Mass.  371. 

596.  As  where  the  purchaserof  a  cargo  of  goods 
agreed  to  pay  for  it  in  slaves,  and  failed  to  furnish 
them  as  agreed,  and  afterwards  stated  an  aoeount 
with  the  seller,  in  which  the  purchaser  acknowl- 
edged a  certain  balance  due  in  cash,  and  then  gave 
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st^  A«  UMM^Tent  law  of  another  state,  which 
KVkKM«  tM  the  diseharge  of  the  debtor  from  his 
vvs*¥4«>^^  MMde  fureFiouslT  to  the  passing  of  the 
Ik%  w  «h«4)y  void  in  relation  to  such  contiaets, 
«k  t%  Mi^paue  their  obligation,  and  is,  therefore,  in 
H^i;«ii«Mi  i4'  the  oonstitation  of  the  United  States. 
K  '•^K^^'v  V*  i^Jfj  6  Pi<^k*  ^0.  See  also  BUmduttd 
V   Kw««;</.  13  Mass.  1. 


sVH  And  this  although  the  creditor  may  have 
yit^kvyd  his  debt  under  the  commission,  and  re- 
^4wd  a  dividend,  and  even  though  he  may  have 
acHnl  as  one  of  the  sssignees.  Bimberiy  v.  £^y, 
^  l^ok.  440. 

itiN).  A  discharge  of  any  contract  after  it  is  bro- 
ken* or  of  a  debt  that  is  doe,  which  is  to  have 
iip(»ration  b^  its  own  validity,  without  any  regard 
to  the  consideration  upon  which  it  was  rosde,  must 
be  by  writing,  under  seal.  BentUr  v.  Ssstpson,  11 
Mass.  48. 

UUl.  Where  there  is  an  agreement,  upon  an 
adequate  consideration,  to  pay  a  sum  certain,  it 
cannot  be  avoided  by  an  agreement  to  receive  a 
less  sum.  Seynuntr  ▼.  Mintum,  17  Johns.  169. 
Oeiser  v.  Kershner,  4  Gill  6l  Johns.  305.  See 
JniiUM  v.  Griswold,  1  Cow.  199.  Makepeace  v. 
Harvard  College,  10  Pick.  298. 

602,  Yet,  if  a  creditor  agree  with  an  insolvent 
and  embarrassed  debtor,  that  if  he  will  procure 
security  for  a  part  of  the  debt,  he  will  release  the 
residue,  and  the  debtor  performs  the  agreement,  it 
constitutes  a  valid  contract;  and  if  the  creditor 
afterwards  enforces  payment  of  the  whole,  the 
debtor  may  recover  damages  for  a  violation  of  the 
contract.     CoUntm  v.  Gouldf  I  N.  Hamp.  279. 

(  b.)     By  Operatum  of  Law, 

503.  If  one  agrees  not  to  do  a  thing  which  it  is 
lawful  for  him  to  do,  and  a  subsequent  act  of  the 
legislature  compels  him  to  do  it.  the  act  repeals  the 
Bgreement,  and  vice  versa.  Brick  Pres.  Church  v. 
7%«  Mayor y  fyc.  ofJ^eto  Yorky  5  Cow.  538. 

604.  out  where  one  agrees  to  do  a  thing  which 
is  at  the  time  unlawful,  a  subsequent  act  of  the 
loKiBlature,  making  it  lawful,  does  not  repeal  the 
agreement,  ib, 

605.  Where  three  towns  entered  into  an  agree- 
ment for  the  maintenance  of  a  bridge  over  a  nver, 
which  separated  them,  and  afterwards  two  new 
towns  were  formed  by  a  severance  of  the  old  ones, 
and  comprising  respectively  the  parts  connected 
by  the  bridge,  and,  in  the  act  of  incorporation,  no 
notice  was  taken  of  the  bridpre,  it  was  held  (hat  the 

rreement  was  thereby  dissolved.     Pembroke  v. 

try,  1  Pick.  199. 

Where  an  individual  had  contracted  to  take 

1  a  corporation,  and  afterwards  Uie  iesis- 
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subsequent  assessments.     Vmmm  Lodu  mtd  Cmmms 

T.  TowtUy  1  N.  Hamp.  44. 

607.  The  laws  of  the  Unitad  States  laying  an 
embargo  for  an  unlimited  time,  and  afterwards 
repealed,  did  not  extinguish  a  promise  to  deliver 
debentures,  but  operated  a  suspeqsioo  only  daring 
the  continuance  of  thooe  laws.  BmytUa  v.  FeUy- 
piaee,  7  Mass.  385. 

608.  Where  a  person  entered  into  a  contract 
with  a  town  to  support  a  pauper  for  one  year,  at 
the  rate  of  one  dollar  a  week,  and  the  pauper  died 
within  the  year,  h  was  held  that  the  express  con- 
tract was  dissolved  by  the  death  of  the  pauper,  and 
that  the  person  contracted  with  was  entitled  to 
reeover  a  compensation  for  sapportin|f  the  pauper 
until  his  death,  upon  an  implied  promise.  nUkmg" 
ton  ▼.  WeMt  Boyislon,  4  Pick.  101. 

600.  Where  the  vendor  was  to  eoovey  when  the 
vendee  should  deliver  a  bond  aad  mortgage  ftr 
the  purchase  money,  and  four  years  afterwaraa  the 
vendee  insisted  on  the  agreement,  and  a  jrear 
afterwards  offered  to  perform  it  on  his  part,  it 
was  held  that  the  contract  shonld  be  presamed  to 
be  rescinded,  although  the  vendor  had  been  pre- 
viously, incapacitated  from  performing  his  agrae- 
ment.    BitUard  ^  WaUur^  3  Johns.  Css.  60. 


XI.  Performance* 
(a.)  GetwraUy. 

610.  Where  a  drunkard,  who  had  contracted 
with  a  physician  to  cure  him  of  his  appetite  for 
ardent  spirits,  after  taking  the  medicine,  quitted 
his  habits  of  intoxication  nine  months,  and  told  his 
friends  that  he  had  lost  his  appetite  for  such^  spirits, 
but  that  he  thought  he  could  again  acquire  the 
habit  by  beginning  with  cider  and  wine;  held 
that  this  was  a  cure  within  the  roeaniug  of  the 
contract,  if  the  party  returned  to  his  habits  of 
drunkenness  for  the  purpose  of  evading  the  con- 
tract   FUk  V.  Tomsendj  7  Terg.  146. 

611.  If,  on  a  contract  for  a  note,  the  note  deliv- 
ered does  not  answer  the  descripUon,  it  will  not 
satisfy  the  contract,  unless  the  parties  knew  they 
were  contractinff  for  the  note  delivered.  FeiUon  V. 
Perkins.  3  Mis.  23.     See  JnU^  469. 

612.  Under  an  agreement  to  deliver  a  certain 
quantity  of  boards  at  a  certain  time  and  place, 
proof  that  there  was  a  sufficient  quantity  of  boards 
at  the  time  and  place,  without  any-proof  as  to  the 
ownership,  is  not  evidence  of  performance.  Cobb 
V.  Williams,  7  Johns.  24. 

613.  When  a  certain -quantitv  of  lumber  has 
been  agreed  on,  and  the  party  wno  was  to  receive 
it  refuses  to  accept  the  whole,  he  must  give  par- 
ticular notice  what  quantity  he  will  receive,  or  he 
will  be  holden  to  pay  for  ihe  amount  agreed  for, 
if  the  same  is  delivered  at  the  place  appointed 
therefor.     Blish  v.  Grander,  6  Verm.  'MO. 

614.  If,  afWr  such  notice,  a  further  quantity  is 
drawn,  as  originally  agreed  on,  and  the  party  for 
whom  it  was  drawn,  uses  or  sells  any  drawn  after 
the  notice,  it  will  be  evidence  of  his  accepting  the 
whole  quantity,  ih. 

615.  Where  a  person  agrees  to  pay  a  balance  of 
account,  in  good  West  India  rum,  to  be  delivered 
in  New  Haven,  as  soon  as  any  should  come  to  his 
hands,  or,  if  none  should  come,  that  he  would 
then  procure  some,  and  deliver  it  at  the  current 
market  price,  he  is  bound  to  give  notice  to^  his 
creditor  when  the  rum  comes  to  hand,  and  it  is 
not  the  duty  of  a  creditor  to  make  a  demand  :  he 
has  a  right  of  action  without  making  any  demand, 
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after  waiting  a  reaaonaUe  time  for  the  ram  to  ar- 
riye,  or  for  other  rum  to  be  procured.  Suffirein  ▼. 
FfindU,  Klrliy,  112. 

616.  if  a  part^  to  a  contract,  who  is  entitled  to 
the  benefit  of  a  condition  upon  the  performance 
of  which  bia  responaibilit^  ib  to  arise,  dispense 
with  it,  or  by  any  act  of  hts  own  prevent  the  per- 
formance, as  if  by  his  absence  at  the  time  from 
the  place  of  performance,  where  the  precedent 
act  is  to  be  performed  at  a  certain  time  and  place, 
he  prevents  a  strict  performance  of  it,  the  law  will 
not  allow  him  to  set  up  the  non-performance  of 
it,  as  a  bar  to  the  responslbUiW  which  the  contract 
has  imposed  upon  nim.  H^lUams  t.  Bank  of 
United  StateSf  2  Pet  102. 

617.  A  contract  for  the  delivery  of  specific  arti- 
cles of  property  to  another;  at  a  certain  time  and 
place,  in  discharge  of  a  preyious  debt,  is  perform- 
ed, and  the  debt  satisfiea,  by  a  tender  and  delivery 
of  the  property  at  the  time  and  place,  although 
the  payee  did  not  attend  to  receive  the  property. 
And  no  action  on  the  contract  can  allerwaras  be 
maintained  afainat  the  debtor.  Case  v.  Gretn, 
6  Watts,  262/ 

618.  Where  a  person,  having  aereed  to  deliver 
articles  at  a  certain  time,  deiiverea  a  part  of  them 
after  the  time,  and  the  other  party,  after  such  par- 
tial delivery,  mortgaged  the  articles,  it  was  held 
that  a  mortgage  bemg  made  before  a  delivery  of 
all  the  articlM,  was  no  evidence  of  acceptance. 
FU^ft  V.  Drydm,  7  Pick.  52. 

619.  Where  one  promises  to  deliver  specific  ar- 
ticles when  called  for,  a  demand  at  the  party's 
dwelling  house  in  his  absence,  is  sufficient  to 
charge  him  with  the  value  of  the  articles.    Ma$on 


V.  Briggs,  16  Mass.  453. 
620.  In 


an  action  for  breach  of  a  contract  to 
pay  in  tobacco,  the  jury  may  give  damages  in 
money.  LaidUr  v.  Hawkins,  2  Har.  A.  OiB,  277. 
Bee  Baker  v.  Jlfair,  12  Maas.  121. 

621.  Where  one  is  bound  to  perform  a  contract 
on  demand,  and  has  put  it  out  of  his  power  to  per- 
form, no  demand  of  performance  is  necessary. 
DelavMter  v.  Milier,  I  Cow.  75.  J^ewe&mb  v. 
BraekeU,  16  Mass.  161. 

622.  As  where  a  bailee,  who  was  bound  to  de- 
liver up  a  watoh  on  demand,  has  given  it  to  a 
third  person.  1  Cow.  75. 

(  b.)  Jigreements  for  Deeds. 

623.  An  agreement  to  convey  a  specific  lot  of 
land,  containing  a  certain  namtter  of  acres,  is  per- 
formed by.  delirering  a  deed  of  the  lot,  by  its  usual 
bounds,  though  it  contain  a  less  number  of  acres. 
Mann  v.  Pearson,  2  Johns.  37. 

624.  if  a  person  engage  to  convey  all  his  ri^ht, 
tiile,and  interest  in  certain  real  estate,  the  givmg 
of  a  deed,  in  which  the  estate  is  described  by 
niPtos  and  bounds,  without  using  the  words  right, 
tUie^  and  interest,  will  be  a  good  performance  of 
the  contract;  for  such  deed  will  pass  all  the 
ffrnntor's  right,  title,  and  interest  in  the  estate  as 
itiliy  as  if  the  words  were  used.  Brown  t.  Beliows, 
4  Pick.  179. 

625.  So,  if  the  party,  contracting  to  convey  real 
estate,  tender  to  the  otner  jwrty  a  deed  in  proper 
form,  and  duly  eiecuted,  it  will  be  a  sufficient  ei- 
reution  of  his  contract,  without  producing  evi- 
dence of  his  title ;  and  if  the  party,  to  whom  the 
deed  is  tendered,  would  justify  himself  in  refusing 
to  accept  it,  he  is  bound  to  show  a  defect  in  the 
title.     Brown  v.  Bellows,  4  Pick.  179. 

•  626.  Under  an  agreement  to  give  a  "  deed  for 
the  premises,*'  the  tender  of  a  deed  without  cove- 
nanto  or  warranty  is  a  sufficient  performance ; 
nor  is  it  necessary  that  the  wife  of  the  vendor 
should  join  in  the  deedi  Ketchum  v.  Btertson, 
13  Johns.  359. 
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627.  An  a^veement  to  convey  in  fee  simnle  is 
satisfied  by  a  deed  without  covenanto.  FmLer  v. 
Hubbard,  6  Cow.  13. 

628.  An  agreement  to  sell  land,  and  to  "  make 
a  warrantee  deed,  fiee  and  clear  of  all  incum- 
brances," is  not  satisfied  by  the  making  of  a  deed 
with  covenants  of  general  warranty,  and  freedom 
from  incumbrances,  unless  the  grantor  had  the 
absolute,  entire,  and  unincumbered  estate  in  the 
land  at  the  time  of  the  conveyance.  Porter  v. 
Abyss,  2  Gteenl.  22. 

&&.  And  if  the  bargainee  consent  to  accept  a 
deed,  not  knowing  tluit  the  land  is  incumbered, 
he  is  not  bound  by  such  consent.  t&. 

630.  An  inchoate  right  of  dower  is  an  incum- 
brance within  the  terms  of  such  contract,  ih. 

631.  On  an  agreement  to  convey  land  on  the 
payment  of  money,  the  vendee  must  not  only  ten- 
der tlie  money,  but  demand  a  deed,  and  after  wait- 
ing a  reasonable  time  must  present  himself  to 
receive  it.  FvlUr  v.  Hvbbard,  6  Cow.  13.  FuUer 
V.  Wmams,  7  Cow.  53.  See  also  ^eweomb  v. 
BraekeU,  16  Mass.  161.  Eames  v.  Savage,  14 
Maas.  425. 

632.  And  when  the  vendor  dies,  the  same  de- 
mand must  be  made,  and  time  allowed  to  his  rep- 
leaentetives.    FuUer  v.  Williams,  7  Cow.  53. 

633.  A  agreed  by  parol  to  purchase  of  B  a  lot  of 
land,  and  a  store  thereon  stonding,  for  a  stipulated 
price,  and,  in  part  p«rformance  of  the  agreement, 
entered  into  possession,  and  removed  the  store  to 
another  lot.  He  afterwards  demanded  a  deed,  but 
B  declined  giving  one,  because  his  own  title  then 
had  not  been  perfected.  Subsequently,  however, 
he  made  a  deed,  and  tendered  it  to  A,  who  then 
refused  to  receive  it.  It  was  held  that  B  could 
maintain  no  action  for  a  breach  of  the  agreement. 
Eveletk  v.  Seribner,  3  Fairf.  24. 

634.  The  acceptance  of  a  deed,  pursuant  to  ar- 
ticles of  agroement  for  the  sale  or  land,  is  prima 
facte  evidence  of  tiie  eiecution  of  the  whole  con- 
tract, which  is  merged  in  the  new  deed,  unless 
the  intention  of  the  parties  was  manifestly  differ- 
ent.   Hougktaling  v.  Lewis,  10  Johns.  297. 

636.  And  no  action  lies  on  the  original  covenant 
for  a  deficiency  in  the  quantity  of  the  land.  ib. 

636.  *Nor  assumpsit  for  money  had  and  receired 
to  recover  back  a  ratable  part  of  the  consideration. 
Howes  V.  Barker,  3  Johns.  506. 

637.  If,  in  articles  of  agreement  for  the  sale 
of  land,  no  place  is  fixed  for  the  delivery  of  the 
deed,  the  vendor  is  bound  to  seek  the  vendee  and 
tender  the  deed.  Franehot  v.  Isach,  5  Cow. 
506. 

638.  Or,  if  the  vendee  appoint  a  place,  the  vend- 
or may  tender  there,  ib. 

(c.)  Time  and  Place. 

639.  The  time  of  payment  is  part  of  a  contract; 
and  if  no  time  is  expressed  in  tne  a^preement,  the 
money  is  payable  immedistely.  Thompson  v. 
Keteham,  8  Johns.  189.  Bank  of  Colnmbia  v. 
Hagner,  I  Pet.  455.    Bailey  v.   Clay,  4  Rand. 

346. 

640.  But,  on  a  contract  for  sale,  the  time  for 
payment  may  be  rendered  immaterial,  by  the  con- 
sent or  acquiescence  of  the  parties.  Campbell  v. 
Worthington,  6  Verm.  448. 

641.  A  and  B  signed  a  subscription  paper, 
agreeing  to  pay  the  iJefendant  the  sums  written 
against  their  names,  provided  he  should  caune 
an  institution,  for  the  education  of  teachers  for 
schools,  to  be  established  in  the  town  where  the 
subscribers  lived.  A  few  days  afterwards,  A  and 
B  paid  their  whole  aubscripUons  to  the  defendant, 
Who  gave  a  receipt,  steting  that  the  money  was 
received  of  A  and  B  in  payment  of  a  subscription 
by  them  made  to  encourage  the  establishment  of 
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bis  note  for  tlie  balanoei  payable  in  alavee,  it  was 
held  that,  although  the  payment  of  the  note  might 
not  be  enforced,  in  Maasacbuseits,  on  account  of 
its  illegality,  yet  a  reooTery  miffht  be  had  on  an 
insimtUeomjnUoMtaU  for  the  balance,  in  cash,  as 
above  ascertained.  Gremtwood  v,  Curtis,  6  Mass. 
358. 

597.  The  pkintiff  and  defendant,  being  mvtnally 
indebted,  drew  np  a  schedule  of  their  respective 
demands,  and  on  the  same  paper  executed  a  sealed 
instrument,  with  a  penalty,  setting  forth  that  the 
schedule  was  a  statement  of  all  claims,  and  when 
the  account  should  be  balanced,  the  securities 
which  each  held  should  be  given  up  and  balanced. 
In  an  insinud  eonmUassmUf  brought  for  a  balance 
due  to  the  plaintin,  it  was  held  3iat  the  specialty 
was  no  contract  for  the  payment  of  money,  and 
did  not  merge  the  simple  promise,  but  might  be 
construed  as  an  admission  of  subsisting  demands. 
Uaift  V.  tyWdnton,  10  Pick.  31. 

^96.  An  insolvent  law  of  another  state,  which 
provides  for  the  discharge  of  the  debtor  from  his 
contracts  made  i»reviouflIv  to  the  passing  of  the 
law,  is  wholly  void  in  relation  to  such  contracts, 
as  it  impairs  their  obligation,  and  is,  therefore,  in 
violation  *of  the  constitution  of  the  United  States. 
Kimbmiy  v.  Elvj  6  Pick.  440.  See  also  Biamchard 
V.  Russell,  13  Mass.  1. 

599.  And  this  although  the  creditor  may  have 
proved  his  debt  under  the  commission,  and  re- 
ceived a  dividend,  and  even  though  he  may  have 
acted  as  one  of  the  assignees.  Simberly  v.  Eht, 
6  Pick.  440. 

600.  A  discharge  of  any  contract  after  it  is  bro- 
ken, or  of  a  debt  that  is  due,  which  is  to  have 
operation  b^  its  own  validity,  without  any  regard, 
to  the  consideration  upon  which  it  was  made,  must 
be  by  writing,  under  seal.  Bender  v.  Sampson,  11 
Mass.  42. 

601.  Where  there  is  an  agreement,  upon  an 
adequate  consideration,  to  pay  a  sum  certain,  it 
cannot  be  avoided  by  an  agreement  to  receive  a 
less  sum.  Seymour  v.  Mintum,  17  Johns.  169. 
Geiser  v.  Kerskner,  4  Gill  dc  Johns.  305.  See 
Inman  v.  Griswold,  1  Cow.  199.  MakMsaee  v. 
Harvard  College,  10  Pick.  298. 

602.  Yet,  if  a  creditor  agree  with  an  insolvent 
and  embarrassed  debtor,  that  if  be  will  procure 
security  for  a  part  of  the  debt,  he  will  release  the 
residue,  and  the  debtor  performs  the  agreement,  it 
constitutes  a  valid  contract;  and  if  the  creditor 
afterwards  enforces  payment  of  the  whole,  the 
debtor  may  recover  damages  for  a  violation  of  the 
contract.     CoUmm  v.  Gould,  1  N.  Hamp.  279. 

(  b.)     By  Operation  of  Law. 

603.  If  one  agrees  not  to  do  a  thing  which  it  is 
lawful  for  him  to  do,  and  a  subsequent  act  of  the 
legislature  compels  him  to  do  it,  the  act  repeals  the 
agreement,  and  vice  versa.  Brick  Pres.  Church  v. 
Ine  Mayor,  ^.  ofJfete  York,  5  Cow.  538. 

604.  fiut  where  one  agrees  to  do  a  thing  which 
is  at  the  time  unlawful,  a  subsequent  act  of  the 
legislature,  making  it  lawful,  does  not  repeal  the 
agreement.  t6. 

605.  Where  three  towns  entered  into  an  agree- 
ment for  the  maintenance  of  a  bridge  over  a  nver, 
which  separated  them,  and  afterwards  two  new 
towns  were  formed  by  a  severance  of  the  old  ones, 
and  comprising  respectively  the  parts  connected 
by  the  bridge,  and,  in  the  act  of  incorporation,  no 
notice  was  taken  of  the  bridpre,  it  was  held  that  the 
agreement  was  thereby  dissolved.  Pembroke  v. 
Duxhury,  1  Pick.  199. 

606.  Where  an  individual  had  contracted  to  take 
a  shaip  in  a  corporation,  and  afterwards  the  lesis- 
latnre,  upon  the  petition  of  the  corporation,  but 
without  the  assent  of  the  individual|  authorized 


them  to  hold  ml.  wtaAt  to  •  gMMN 
than  they  were  allowed  to  hold,  whan  he 
proprietor,  it  was  held  that  the  kiiividttal  was 
discharged  from  his  contract,  Mut  nit  liaUe  to  anv 
subsequent  assessoMiits.  C/mos  Ijocks  tmd  Cnnms 
V.  Towns,  1  N.  Hamp.  44. 

607.  The  laws  of  the  United  States  laying  an 
embargo  for  an  unlimited  time,  and  afterwards 
lepeded,  did  not  extinguish  a  promise  to  deliver 
debentures,  but  operated  a  saspeqsioo  only  during 
the  continuance  of  those  laws.  Bmylies  r.  Fetty- 
place,  7  Mass.  325.  • 

608.  Where  a  penwn  entered  into  a  contract 
with  a  town  to  support  a  pauper  for  one  year,  at 
the  rate  of  one  doUaf  a  week,  and  the  pauper  died 
within  the  year,  it  was  held  that  the  express  eon- 
tract  was  dissolved  by  the  death  of  the  pauper,  and 
that  the  person  contracted  with  was  entitled  to 
reeover  a  compensation  for  snpportin^  the  pauper 
until  his  death,  upon  an  implied  promise.  WUUmg'' 
ion  V.  WeH  Boylsttm,  4  Pick.  14)1. 

609.  Where  the  vendor  was  to  convey  when  the 
vendee  should  deliver  a  bond  and  nmtgage  Ifar 
the  purchase  money,  and  four  years  alVfcrwudathe 
vendee  insisted  on  the  afreeaaent,  and  a  year 
afterwards  offered  to  perform  it  on  his  part,  it 
was  held  that  the  oontraot  ahonld  be  presomed  to 
be  rescinded,  although  the  vendor  haid  been  pre- 
viously, incapacitated  from  performing  his  agree- 
ment.   Bollard  ^  Walker,  3  Johns.  Can.  60. 

XI.  Performance, 
(a.)  Gensraily. 

610.  Where  a  drunkard^  who  had  contracted 
with  a  physician  to  cure  him  of  his  appetite  for 
ardent  spirits,  after  taking  the  medicine,  quitted 
his  habits  of  intoxication  nine  months,  and  tqjd  bis 
friends  that  he  had  lost  his  appetite  for  such^  spirits, 
but  that  he  thought  he  could  again  acquire  the 
habit  by  beginning  with  cider  and  wine;  held 
that  this  was  a  cure  within  the  meaning  of  the 
contract,  if  the  party  returned  to  bis  habits  of 
drunkenness  for  ttie  purpose  of  evading  the  con- 
tract.   Fisk  V.  Toionsend,  7  Terg.  146. 

611.  If,  on  a  contract  for  a  note,  the  note  deliv- 
ered does  not  answer  the  description,  it  will  not 
satisfy  the  contract,  unless  the  parties  knew  they 
were  contracting  for  the  note  delivered.  FenUm  ▼. 
Perkins,  3  Mis.  23.    See  JnU,  469. 

612.  Under  an  agreement  to  deliver  a  certain 
quantity  of  boards  at  a  certain  time  and  place, 
proof  that  there  was  a  sufficient  quantity  of  boards 
at  the  time  and  place,  without  any  proof  aa  to  the 
ownership,  is  not  evidence  of  performance.  Cobk 
V.  WiUiams,  7  Johns.  24. 

613.  When  a  certain  •  quantity  of  lumber  haa 
been  agreed  on,  and  the  party  wno  was  to  receive 
it  refuses  to  accept  the  whole,  he  must  give  par- 
ticular notice  what  quantity  he  will  receive,  or  he 
will  be  holden  to  pay  for  uie  amount  agreed  for, 
if  the  same  is  delivered  at  the  place  appointed 
therefor.     Blish  v.  Grander,  6  Verm.  :M0. 

614.  If,  after  such  notice,  a  further  quantity  is 
drawn,  as  originally  agreed  on,  and  the  party  for 
whom  it  was  drawn,  uses  or  sells  any  drawn  after 
the  notice,  it  will  be  evidence  of  his  accepting  the 
whole  quantity.  Hb, 

615.  Where  a  person  agrees  to  pay  a  balance  of 
account,  in  good  West  India  rum,  to  be  delivered 
in  New  Haven,  as  soon  as  any  should  come  to  his 
hands,  or,  if  none  should  come,  that  he  would 
then  procure  some,  and  deliver  it  at  the  current 
market  price,  he  is  bound  to  give  notice  to^  bis 
creditor  when  the  rum  comes  to  hand,  and  it  is 
not  the  duty  of  a  creditor  to  make  a  demand :  he 
has  a  right  of  action  without  making  any  demand. 
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after  waiting  a  reaaanaUa  time  for  the  ram  to  ar- 
iiTe,  or  Ibr  other  mm  to  be  proeared.  Suffirein  t. 
FrimOt,  Kiiiy,  US. 

616.  if  a  pinrt^  to  a  ccmtract,  who  Ui  entitled  to 
the  benefit  of  a  eeodition  upon  the  performance 
of  which  hia  reeponatbilitj  la  to  arise,  diipense 
with  it,  or  by  any  act  of  his  own  preyent  the  per- 
formanee,  as  if  bj  his  absence  at  the  time  from 
the  place  of  performance,  where  the  precedent 
act  is  to  be  performed  at  a  certain  time  and  place, 
he  prevents  a  atrict  performance  of  it,  the  law  will 
not  allow  him  to  set  up  the  non-peiformanee  of 
it,  as  a  bar  to  the  responsibility  which  the  contract 
has  impoeed  upon  nim.  mUiama  t.  Bmnk  of 
Umud  SuaeSf  2  Pet.  108. 

617.  A  contract  for  the  delivery  of  specific  arti- 
cles of  property  to  another;  at  a  certain  time  and 
place,  in  discharge  of  a  previous  debt,  is  perform- 
ed, and  the  debt  satisfien,  by  a  tender  and  deJiTery 
of  the  property  at  the  time  and  place,  although 
the  jpayee  did  not  attend  to  receive  the  property. 
And  no  action  on  the  contract  can  afterwards  be 
maintained  aflainst  the  debtor.  Cass  v.  GrteBt 
6  Watts,  862. 

618.  Where  a  person,  having  amed  to  deliver 
artidea  at  a  certain  time,  deliverea  a  part  of  them 
after  the  time,  and  the  other  party,  after  such  par- 
tial delivery,  mortgaged  the  ariicies,  it  was  held 
that  a  mortgage  being  made  before  a  delivery  of 
all  the  articles,  waa  no  evidence  of  acceptance. 
iWf  V.  DrytUn,  7  Pick.  52. 

619.  Where  one  promises  to  deliver  specific  ar- 
ticles when  called  for,  a  demand  at  the  party's 
dwelling  house  in  his  absence,  is  sufficient  to 
charge  nim  with  the  value  of  the  articles.  Maton 
V.  BHggrs,  16  Mass.  453. 

680.  In  an  action  for  breach  of  a  contract  to 
pay  in  tobacco,  the  jury  may  give  damages  in 
money.    LaidUr  v.  Hawlans,  2  Har.  A-  OiB,  277. 


V.  Mair,  12  Mass.  121. 

621.  Where  one  is  bound  to  perform  a  contract 
on  deflMud,  and  has  put  it  out  of  Jus  power  to  pe>^ 
form,  no  demand  of  performance  is  necessary. 
DelmmaUr  v.  MUUry  1  Cow.  75.  Jieweomb  v. 
BmektU,  16  Mass.  161. 

6S2,  Am  where  a  bailee,  who  was  bonnd  to  de- 
liver up  a  watch  on  demand,  has  given  it  to  a 
third  peraon.  1  Cow.  75. 

(  b.)  JtgreetMtUsfor  Duds. 

623.  An  agreement  to  convey  a  specific  lot  of 
land,  containing  a  certain  numt>er  of  acres,  is  per- 
formed by,  delivering  a  deed  of  the  lot,  by  its  usual 
bounds,  though  it  contain  a  less  number  of  acres. 
Mann  v.  Pearson,  2  Johns.  37. 

624.  If  a  person  engage  to  convey  all  his  right, 
title,  and  interest  in  certain  real  estate,  the  giving 
of  a  deed,  in  which  the  estate  is  described  by 
roetPs  and  bounds,  without  using  the  words  rigkij 
tide,  and  interest^  will  be  a  good  performance  of 
the  contract;  for  such  deed  will  pass  all  the 
fffsntor's  rifht,  title,  and  interest  in  the  estate  as 
t'lilly  as  if  the  words  were  used.  Brown  v.  BetUnos, 
4  Pick.  179. 

e&.  So,  if  the  party,  contracting  to  convey  real 
estate,  tender  to  the  other  {Murty  a  deed  in  proper 
f.»rm,  and  duly  eiecuted,  it  will  be  a  sufiicient  ex- 
reotton  of  his  contract,  without  producing  evi- 
dence of  bis  title ;  and  if  the  party,  to  whom  the 
deed  is  tendered,  would  justify  himself  in  refusing 
to  accept  it,  he  is  bound  to  show  a  defect  in  the 
title.  Brown  v.  Bellows,  4  Pick.  179. 
•  626.  Under  an  agreement  to  give  a  "  deed  for 
the  premises,"  the  tender  of  a  deed  without  cove- 
nants or  warranty  is  a  sufficient  performance ; 
nor  is  it  necessary  that  the  wife  of  the  vendor 
shoald  join  in  the  deedi  Ketehmn  v.  Etertson, 
13  Johns.  359. 
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627.  An  agreement  to  convey  in  fee  simple  ia 
satisfied  by  a  deed  without  covenants.  Fuller  v. 
Hubbard,  6  Cow.  13. 

6S8.  An  agreement  to  aell  land,  and  to  «  make 
a  warrantee  deed,  f^  and  clear  of  all  incom* 
brances,"  is  not  satisfied  by  the  making  of  a  deed 
with  covenants  of  general  warranty,  and  freedom 
fh>m  incumbranoea,  unless  the  grantor  had  the 
absolute,  entire,  and  unincnmbeiid  estate  in  the 
land  at  the  time  of  the  conveyance.  Porter  v. 
JVbyss,  2  Greenl.  S2. 

&9.  And  if  the  bargainee  consent  to  accept  a 
deed,  not  knowing  that  the  land  is  incumbered, 
he  is  not  bound  by  such  consent.  i6. 

630.  An  inchoate  right  of  dower  is  an  incum- 
brance within  the  terms  of  such  contract  ib. 

631.  On  an  agreement  to  convey  land  on  the 
payment  of  money,  the  vendee  must  not  only  ten- 
der the  money,  but  demand  a  deed,  and  afler  wait- 
ing a  reasonable  time  must  present  himself  to 
receive  it.  FuiUr  v.  Hubbard,  6  Cow.  13.  Fuller 
V.  Williams,  7  Cow.  53.  See  alao  Jieweomb  v. 
BraekeU,  16  Mass.  161.  Eanus  v.  Savage,  14 
Maaa.  425. 

632.  And  when  the  vendor  dies,  the  same  de- 
mand must  be  made,  and  time  allowed  to  his  rep- 
leaentatives.    Fuller  v.  Wiiliams,  7  Cow.  53. 

633.  A  agreed  by  parol  to  purchase  of  B  a  lot  of 
land,  and  a  store  thereon  standing,  for  a  stipulated 
price,  and,  in  part  performance  oi  the  agreement, 
entered  into  possession,  and  removed  the  store  to 
another  lot.  He  afterwards  demanded  a  jeed,  but 
B  declined  giving  one,  because  his  own  title  then 
had  not  been  perfected.  Subsequently,  however, 
he  made  a  deed,  and  tendered  it  to  A,  who  then 
refuaed  to  receive  it.  It  was  held  that  B  could 
maintain  no  action  for  a  breach  of  the  agreement. 
Evdetk  V.  Scribnar,  3  Fairf.  24. 

634.  The  acceptance  of  a  deed,  pursuant  to  ar- 
ticlea  of  agreement  for  the  sale  or  land,  is  prima 
fade  evidence  of  the  eiecution  of  the  whole  con- 
tract, which  ia  merged  in  the  new  deed,  unless 
the  intention  of  the  parties  was  manifestly  diffier- 
ent.    Houghtaling  v.  Lewis,  10  Johns.  297. 

636.  And  no  action  lies  on  the  original  covenant 
for  a  deficiency  in  the  quantity  of  the  land,  ib, 

636.  'Nor  assumpsit  for  money  had  and  received 
to  recover  back  a  ratable  part  of  the  consideration. 
Howes  V.  Barker,  3  Johns.  506. 

637.  If,  in  articles  of  agreement  for  the  sale 
of  land,  no  place  is  fixed  for  the  delivery  of  the 
deed,  the  vendor  is  bound  to  seek  the  vendee  and 
tender  the  deed.  Franchot  v.  LmcH,  6  Cow. 
506. 

638.  Or,  if  the  vendee  appoint  a  place,  the  vend- 
or may  tender  there,  ib. 

(c.)  Time  and  Place. 

639.  The  time  of  payment  is  part  of  a  contract; 
and  if  no  time  is  expressed  in  the  agreement,  the 
money  is  payable  immediately.  T%ompson  v. 
Keteham,  8  Johns,  189.  Bank  of  Columbia  v. 
Hagner,  1  Pet.  455.    BaUey  v.   Clay,  4   Rand. 

346. 

640.  But,  on  a  contract  for  sale,  the  time  for 
payment  may  be  rendered  immaterial,  by  the  con- 
sent or  acquiescence  of  the  parties.  Campbell  v. 
Worthington,  6  Verm.  448. 

641.  A  and  B  signed  a  subscription  paper, 
agreeing  to  pay  the  defendant  the  sums  written 
against  their  names,  provided  he  should  cause 
an  institution,  for  the  education  of  teachers  for 
schools,  to  be  established  in  the  town  where  the 
aubscribers  lived.  A  few  days  aflerwarda,  A  and 
B  paid  their  whole  aubscriptions  to  the  defendant, 
who  gave  a  receipt,  stating  that  the  money  was 
received  of  A  and  B  in  payment  of  a  subscription 
by  them  made  to  encourage  the  establishment  of 
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a  leminaiy ,  &c.  It  was  held  that,  as  no  time  was 
fixed  for  establishing  the  seminary,  a  reasonable 
time  only  would  be  allowed ;  after  which  A  and 
B  dould  severally  recover  the  sum  paid  by  them, 
as  money  bad  and  received.  Carter  v.  Carter, 
14  Pick.  424. 

642.  Wh^ re,  on  an  executory  contract,  a  party 
stipulates  to  do  some  act,  and  no  time  is  fixed,  it 
is  to  be  done  within  a  reasonable  time.  Roberts 
V.  Beatty,  2  Pennsyl.  63. 

643.  What  is  a  reasonable  time  within  which 
an  act  is  to  be  performed,  when  a  contract  is 
silent  on  the  subject,  is  a  question  of  law.  Jitwood 
V.  Clark,  2  Greenl.  249. 

644.  If  a  person,  having  agreed  to  manufacture 
and  deliver  articles  at  a  specified  time  and  place, 
delivers  them  after  the  expiration  of  the  time,  it 
will  be  a  sufficient  performance  of  the  contract, 
if  the  other  party  agreed  to  a  postponement,  or 
accept  the  articles,  or,  knowing  of  the  delivery, 
do  not  dissent.    Fla^rg  v.  Dryden,  7  Pick.  52. 

645.  Where  no  time  is  fixed  for  the  performance, 
if  the  thing  to  be  done  is  local,  the  covenantor  will 
have  during  bis  lifetime  to  perform  it,  unless  has- 
tened by  request.  PhiUips  v.  Morrison,  3  Bibb,  105. 

646.  But  if  it  is  transitory,  he  will  be  bound  to 
perform  it  in  a  reasonable  time.  ib.  See  5  Pick. 
535. 

647.  A  stipulation  to  pay  on  some  particular 
day,  unless  some  event  shall  happen,  which,  in  its 
nature,  may  happen,  either  before  or  after  that  day, 
implies  that  the  money  is  to  be  paid  if  the  event 
does  not  happen  before  that  day.  Cobbs  v.  Foun- 
taiTie,  3  Rand.  484. 

648.  On  contracts  for  the  delivery  of  property, 
the  creditor  must,  under  the  statutes  of  Ten- 
nessee, give  the  debtor  ten  days'  notice  of  the  time 
when  he  will  attend,  at  the  place  specified  in  the 
contract,  to  receive  the  goods;  and  he  cannot 
commence  suit  until  after  the  expiration  of  the 
ten  days.     Powell  v.  Coward,  2  Overt.  326- 

649.  When  goods  are  to  be  delivered  within  a 
certafn  -time,  and  at  a  certain  place,  they  must  all 
be  delivered  within  the  time  and  at  the  place :  a 
delivery  of  part  within  the  time,  and  part  after- 
wards, will  not  be  sufficient.  Davenport  v.  Wheder. 
7  Cow.  231. 

650.  On  contracts  for  the  delivery  of  prop- 
erty, when  no  place  is  expressed,  the  usual  resi- 
dence of  the  obligor  is  the  place  of  performance. 
WUmouth  V.  PaUon,  2  Bibb,  280.  Qoodwin  v. 
Holbrook,  4  Wend.  377. 

651.  The  shop  of  an  artificer  is  the  proper  place 
to  tender  him  materials  on  which  he  has  pontracted 
to  do  labor  in  the  trade.  Jacoby  v.  Schwartswelder, 
1  Bibb,  430. 

652.  A  covenant  to  make  bricks  and  build  a 
house,  no  place  being  appointed  in  the  covenant, 
is  to  be  performed  wherever  the  obligee  shall 
appoint,  in  the  state.  Trabue  v.  Kay,  4  Bibb, 
226^ 

653.  Parol  evidence  of  an  agreement,  at  or  about 
the  time  of  making  the  contract,  designating  a  place 
of  delivery,  is  not  admissible  La  Forge  v.  Kick- 
ert,  5  Wend.  187. 

654.  In  an  agreement  to  deliver  a  crop  of  wheat 
between  certain  days,  at  the  barn  of  a  farmer, 
the  farmer  is  not  bound  to  have  the  whole  ready 
at  one  time ;  but  the  other  party  is  bound  to  use 
reasonable  diligence  in  taking  it  away  in  reason- 
able parcels.     Lewis  v.  Wddon,  3  Rand.  71. 

655.  Upon  a  contract  to  deliver  merchandise  at 
a  future  day,  if  the  day  mentioned  be  Sunday,  in 
analogy  to  the  usage  in  other  commercial  cases, 
the  day  of  delivery,  according  to  the  legal  effect 
of  the  contract,  is  Saturday.  Kilgour  v.  Miles, 
6  Gill  &  Johns.  268. 

See  Sunday. 


(J) 

656.  It  must  be  impossibilityy  not  diffieolty,  that 
will  excuse  a  party  from  the  performance  of  aa 
agreement    Hiding  v.  Craig^  Addis.  342. 

657.  It  is  not  a  valid  excuse  for  not  performing 
an  agreement  to  deliver  goods  of  a  certain  quality, 
that  goods  of  that  quality  were  not  to  be  had  at  the 
particular  season  when  the  contract  was  to  be  exe- 
cuted. CHlpins  V.  Consequa,  Peters  C.  C.  85. 
3  Wash.  C.  C.  184.  Youqaa  v.  Auok,  Peters 
C.  C.  221. 

658.  The  non-payment  of  the  whole  considera- 
tion is  no  excuse  for  the  non-performance  of  a 
contract,  where  a  part  is  received,  unless  it  clearly 
appears  that  the  payment  of  the  whole  was  a  con- 
dition precedent.    Dox  v.  Dey,  3  Wend.  356. 

(e.)  Pari  Performance, 

659.  Where  one  faa9  made  a  special  agreement 
to  perform  work  for  another,  and  fiimish  ma- 
terials, and  the  work  is  done  and  the  materials 
furnished,  but  not  in  the  manner  stipulated  in  the 
contract,  yet  if  the  materials  are  of  any  value  or 
benefit  to  the  other  party,  he  is  answerable  to  the 
amount  which  he  is  benefited.  Jforris  y.  School 
District,  3  Fairf.  293.  HoUingskead  ▼.  MactieTj  13 
Wend.  276. 

660.  Where  the  inhabitants  of  a  school  district, 
in  a  suit  against  them  for  the  building  of  a  school 
house,  repudiated  the  special  agreement  on  which 
the  action  was  founded,  denying  that  it  had  ever 
been  accepted  by  them,  though  executed  by  the 
plaintiff,  and  it  was  proved  that  the  district  agreed 
to  build  the  house,  raised  money  for  the  purpose, 
chose  a  committee  to  superintend  the  building, 
and  said  committee  and  tne  inhabitants  had  seen 
the  work  advance,  without  any  objection ;  it  was 
held  that  the  inhabitants  of  the  district  were  liable 
to  pay  what  the  house  was  reasonably  worth, 
though  not  built  agreeably  to  the  special  agree- 
ment.   Jforris  v.  School  Distriet,  3  Fairf.  293. 

661.  The  circumstance  that  the  district  did  not 
own  the  land  upon  which  the  house  was  erected, 
was  held  not  to  affect  the  plaintiff's  claim ;  it  ap- 
pearing that  the  house  had  been  erected  on  too 
site  designated  by  Uie  district  for  that  purpose. 
ib. 

^  662.  Where  an  artisan  agress  to  perform  a  ane> 
cific  work  for  a  certain  sum  of  money,  but  add^ 
tions  and  alterations  are  afterwards  made  by  con- 
sent, the  workman  is  bound  by  the  contract,  as  far 
as  it  can  be  traced,  and  is  entitled  to  recover,  on 
a  quantum  meruit,  for  the  excess  only.  Wright  ▼. 
Wright,  1  Litt.  181. 

663.  Where  a  contract  is  made  for  any  boild- 
ing,  of  whatever  size  or  dimensions,  it  becomes  a 
law  to  the  parties,  and  they  are  both  bound  by  it ; 
and,  whatever  additions  or  alterations  are  made  in 
such  building,  they  form  a  new  contract,  either 
express  or  implied,  without  affecting  the  original 
contract,  and  must  be  paid  for  agreeably  to  such 
new  contract.  M*Cormick  v.  Connoly,  2  Bay, 
401. 

664.  W.  agreed  with  the  town  of  S.  to  make  a 
highway  in  a  particular  mannev,  for  which  he 


to  receive  a  certain  price.  He  made  the  highway, 
but  not  according  to  contract.  It  was  held  that 
he  could  maintain  no  action  on  the  contract,  al- 
though the  higrfaway  might  have  been  accepted  by 
the  agents  of  the  town,  unless  accepted  with  a  fntl 
knowledge  of  the  defects.  But  it  was  held  that 
he  might  recover,  on  a  quantum  meruit  count,  a» 
much  as  his  labor  had  been  worth  to  the  town. 
Wadleiffh  v.  SuUon^  6  N.  Hamp.  15. 

665.  In  covenant  upon  articles  of  agreeroenty 
by  which  the  plaintiff  contracted  to  build  tlie  brick 
work  of  a  warehouse  for  the  defendant,  and  failed 
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te  peiiniD  a  put  cf  the  ccmtraet,  in  eonseqaence 
of  which  the  building  wu  not  so  strong  u  stipu- 
lated,  altbttof  h  it  v«8  not  unfit  for  use,  and  was 
actually  used,  after  it  was  erected,  for  its  intended 
purpose ;  it  was  held  that  the  defect  did  not  reach 
the  entire  consideration  of  the  contract,  and  that 
the  plaintiff  was  entitled  to  recover  the  amount  of 
his  demand,  deducting  a  sum  sufficient  to  compen* 
sate  his  defective  execution  of  the  contract  Ltg" 
get  V.  SmOht  3  Watto,  331. 

6G6.  If  a  person  contracts  with  a  town  to  erect 
a  meeting-hoase  on  a  place  to  be  designated  by  a 
committee,  and  a  place  is  so  designated,  and  the 
town  afterwards  disagrees  to  the  designation,  and 
gives  notice  to  the  contractor,  but  not  until  he  hss 
made  some  of  the  window-frames,  and  has  carried 
materials  to  the  ground  pointed  out;  although 
this  is  a  beginning  to  execute  the  contract,  it  is 
not  a  beginning  to  erect  the 'meeting-house,  and 
the  town  ma^  disagree  to  the  designation  first 
made  at  any  time  before  the  ground  shall  be  pre- 
pared for  erecting  the  frame  of  the  house,  they 
indemnifying  the  contractor  for  any  extra  labor 
and  expense  caused  by  their  fluctuating  proceed- 
ings.   Damon  y.  Granbyy2  Pick.  345. 

667.  In  an  action  of  inddntatus  assumpsit^  for 
labor  performed  in  building  a  house,  the  plaintiff 
was  permitted  to  introdace  a  special  contract,  the 
existence  of  it  having  been  proved  in  defence,  to 
riiow  that  ^ts  terms  not  having  been  complied 
with)  no  action  could  be  maintained  thereon,  and 
also  to  serve  as  a  guide  to  the  jury  in  assessing 
damages,  —  the  defendant  having  accepted  and 
used  &e  house.    Jtwett  v.  Weaton,  2  Fairf.  346. 

668.  Though  such  special  contract  was  made 
with  two,  and  the  labor  wholly  performed  by  one 
of  them,  it  would  not  necessarily  result  from  this 
and  the  abandonment  of  the^  special  contract,  that 
the  action  should  have  been*  brought  in  the  name 
of  him  alone  who  did  the  labor,   w, 

669.  In  Vermont,  if  A  agree  to  serve  B  for 
three  years  for  a  stated  compensation,  (the  con- 
tract being  entire,)  and  serve  for  six  months,  and 
then  voluntarily  leave  the  service,  he  cannot  re- 
cover pro  rata  for  his  service  ;  and,  supposing  the 
contract  to  be  within  the  statute  of  Vermont,  still, 
if  A  sue  for  his  services,  B  may  protect  himself 
under  the  terms  of  his  contract.  FhUbrook  v. 
Bdknapy  6  Verm.  383. 

670.  Under  such  contract,  if  the  plaintiff  leave 
the  service  of  the  defendant  before  the  expiration 
of  the  time,  without  sufficient  cause,  he  cannot 
sustain  an  action  thereon.  Hair  v.  BeU,  6  Verm. 
35  Stark  v.  Parker,  2  Pick.  267.  See  also 
Chandler  v.  Tkurstony  10  Pick.  209.  WUUngUm 
V.  West  BoyUton,  4  Pick.  103.  Byrd  v.  Bo^,  4 
M*Cord,  246.  Skaio  y.  turnpike  Co.  2  Pennsyl. 
454.  M'Clure  v.  Pyatt,  4  M'Cord,  26.  Rounds 
V.  Baxter t  4  Greenl.  454. 

671 .  Nor,  in  such  case,  is  it  sufficient  excuse  for 
leaving,  that  (he  defendant  put  the  plaintiff  to  dif- 
ferent work  from  that  specified  in  tlie  contract,  if 
the  plaintiff  made  no  objection  thereto.  Hair  v. 
Bell,  6  Verm.  35. 

672.  Nor  can  an  infant  avoid  such  an  agree- 
ment, when  partially  executed,  and  recover  com- 
pensation for  the  services  actually  performed  by 
nim,  as  if  no  such  agreement  had  existed.  M'Coy 
r.  Huffman,  8  C3ow.  84.  Roof  v.  Stafford,  7  Cow. 
184.  Weeks  v.  JjeigkUm,  5  N.  Hamp.  343.  (See 
Peake's  New  Cases,  190.  2  Eden,  72.  Wilmot, 
226,  note.  8  Taunt  35.  508.  acc.)  Contra,  Mo- 
ses w.  Stevens,  2  Pick..332.    See  10  Bing.  252. 

673.  When  a  special  contract  for  labor  has  been 
rescinded  by  agreement  of  the  parties,  or  has  been 
perfosmed  somewhat  differently  from  its  terms,  or 
the  performance  has  been  prevented  by  the  oppo- 
site perty,  a  recoveiy  may  be  had  on  a  guai^tim 


meruit  count.  Cranmer  v.  Gri^m,  1  Blackf.  406. 
So  where  the  employer  has  dismissed  the  person 
employed,  without  good  cause.  Hill  v.  Green,  4 
Pick.  114.  See  Byrd  v.  Boyd,  4  M'Cord,  246. 
Hoar  V.  Chtte,  15  Johns.  224.  Munroe  v.  Perkins, 
9  Pick.  298.    • 

674.  Where  the  plaintiff  agreed  to  work  for  the 
defendant  ten  and  a  half  months,  and  spin  yarn 
**  at  three  cents  per  run,"  i|  was  held  that  the 
contract  was  entire,  and  must  be  performed  before, 
the  plaintiff  could  recover  for  the  price  of  labor ; 
and,  if  he  leaves  the  service  of  the  defendant  be- 
fore the  expiration  of  the  time,  he  cannot  recover 
for  spinning  a  certain  number  of  runs  of  yarn. 
M'MiUan  v.  VanderUp,  12  Johns.  165. 

675.  Where  an  agreement  was  made  that  the 
plaintiff  was  to  work  for  the  defendant  "  for  eight 
months,  for  which  the  defendant  was  to  pay  him 
$104,  or  $13  per  month,"  it  was  held  that  the 
contract  was  entire,  and  that  the  plaintiff  could 
not  sue  for  his  pay  until  he  had  served  out  the 
whole  time.    Reab  v.  Moor,  19  Johns.  337. 

676.  In  New  Hampshire,  on  a  contract  for  the 
performance  of  labor,  if  a  party  actually  receives 
needful  services,  and  thereby  derives  a  benefit 
and  advantage  over  and  above  the  damage  sus- 
tained by  breach  of  the  contract  bv  the  other 
party,  the  labor  actually  done,  and  tne  value  re- 
ceived,  furnish  a  new  consideration,  and  the  law 
thereupon  raises  a  promise  to  pay  to  the  extent  of 
the  reasonable  wortn  of  the  excess.  And  the  rule 
is  the  same,  whether  the  labor  was  received  and 
accepted,  bv  the  assent  of  the  party  prior  to  the 
breach,  and  under  a  contract,  by  which,  from  its 
nature,  the  party  was  to  receive  the  labor  from 
time  to  time,  until  the  completion  of  the  whole 
contract,  or  whether  it  was  received  and  accepted 
by  an  assent  subsequent  to  the  performance  of  all 
which  was  in  fact  done.  Britton  v.  Turner,  6  N* 
Hanip.  481. 

677.  Where  a  planter,  without  cause,  turns 
away  his  overseer,  at  a  season  of  the  year  when  it 
is  impracticable  to  obtain  employment,  and  his 
time  IS  wholly  lost,  the  overseer  is  entitled  to  the 
stipulated  wages  for  the  whole  time.  Byrd  v. 
Bintd,  4  M'Cord,  246. 

678.  But  if  the  overseer  abandons  his  employer 
without  cause,  or  by  his  neglect  causes  a  loss 
equivalent  to  his  services,  he  is  entitled  to  no  com- 
pensation, ih, 

679.  Where  the  services  of  the  overseer  had 
been  beneficial  to  the  planter,  but  he  was  jus- 
tifiably discharged  for  using  abusive  language,  it 
was  held  that  he  was  entitled  to  compensation  so 
far  as  his  services  were  beneficial  to  the  planter. 
Eakin  v.  Harrison,  4  M'Cord,  249. 

680.  Though  a  contract  for  an  overseer^s  wages 
be  to  pay  a  gross  sum  b^  the  year,  the  jury  may, 
when  the  parties  have  differed  and  separated  before 
the  end  of^the  vear,  apportion  the  damages  to  the 
services  actually  renaered,  in  order  to  effect  sub- 
sUntial  justice.    M  Clnre  v.  Pyatt,  4  M'Cord,  26. 

681.  If  a  contract  be  rescinded  by  the  parties, 
afler  its  non-performance  by  one  of  them,  he  may 
recover  for  the  part-performance,  on  a  general 
count.     Watkins  v.  Hodges,  6  Har.  &  J.  38. 

682.  Where  a  contract  is  entire  for  the  delivery 
of  a  number  of  specific  articles,  at  a  certain  time 
and  place,  the  vendee  is  not  bound  to  receive  a 
part ;  and  though  part  be  delivered,  he  is  not  liable 
to  pay  for  the  same,  if  willing  to  accept  and  pay 
for  the  whole.    Roberts  v.  Beatty,  2  Pennsyl.  63. 

683.  If  the  vendee  accepts  a  part,  he  thereby 
disaffirms  Uie  entirety  of  the  contract,  and  will  be 
obliged  to  accept  and  pay  for  so  many  articles  as 
are  individually  furnished  according  to  the  con- 
tract, ib. 

68^.  iy  coatract  to  act  as  minister  of  a  cl^urcb 
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(which  ii  to  pay  him  a  stated  salary,)  founded  on 
established  rules  of  church  ffOTemment,  is  not  an 
exception  to  the  rule,  which  makes  performance, 
or  readiness  and  ability  to  perform  the  contract,  a 
condition  precedent  to  the  salary  becoming  due. 
Jtlbany  Dutch  Church  v.  Bradford,  8  Cow.  457. 

685.  And  where  the  proper  judicatory,  on  fair 
preliminary  notice,  &c.,  to  the  minister,  five  sen- 
tence of  suspensiony^d  finally  of  dissolution  of 
the  pastoral  connection,  for  default  in  him,  which 
sentence  is  affirmed  on  appeal,  the  minister  is  not 
entitled  to  his  salary  for  the  time  between  the 
sentence  of  suspension  and  dissolution,  it. 

686.  But  where  a  professor  in  a  theological  in- 
stitution was  removed  by  a  vote  of  the  trustees,  for 
neglect  of  duty,  and  tlieir  decision  was  affirmed, 
on  successiye  appeals  (according  to  the  provisions 
of  the  statute  respecting  the  institution)  to  the 
visitors,  and  to  the  supreme  court,  it  was  held, 
that  on  his  proying  that  he  had  tendered  his  ser- 
yices  to  the  trustees,  af^r  their  sentence  of  remo- 
val, be  might  show  the  irregularity  and  illegality 
of  their  proceedings,  and  recover  for  his  salary  to 
the  time  of  the  decree  passed  by  the  visitors.  Mur- 
doch y.  PhiUipt  Academy,  12  Pick.  244. 

667.  The  decree  of  the  visitors  having  been  af- 
firmed on  appeal  to  the  supreme  court,  the  plaintiff 
was  held  not  to  be  entitled  to  recover  for  his 
salary  after  the  passing  of  that  decree.  i6 


ALBANT. 
I     City.        II.    Basm. 

I.    wflftmiy  City;  Power  of  iu  QficorSf  &c. 

1.  A  resolution  of  the  common  council  of  the 
city,  that  certain  sums  should  be  raised  for  Uie 
support  of  the  poor,  and  for  the  city  night  watch 
and  lamps,  aqa  to  pay  the  interest  of  the  dty 
funded  debt,  Ac,,  is  imperative  on  the  board  of 
supervisors  of  the  city  and  oounty  of  Albany, 
who  are  bound  to  raise  such  sums  upon  the  city ; 
and  they  have  no  right  to  refuse  on  the  ground 
that  money,  before  raised  for  these  purposes,  has 
been  misapplied.    Ex  parts  Albany,  3  Cow.  368. 

2.  It  seems,  therefore,  that  in  such  oases,  the 
supervisors'  dnties,  in  raising  money,  are  merely 
ministerial,  ib. 

3.  Where  the  corporation  of  the  city  of  Albany 
erdered  a  road  within  the  bounds  of  the  city  to 
be  shut  op,  and  A,  pursuant  to  such  order,  as 
their  servant,  or  agent,  shut  up  the  road  ;  it  was 
held,  that  the  city  was  not  within  the  act  to  regru- 
late  highways ;  and  the  corporation,  by  the  charter, 
being  invested  with  the  powers  of  commissioners 
of  highways,  to  regulate  streets  and  highways, 
and  A  having  acted  as  their  servant,  he  was  not 
liable  to  the  penalty  given  by  the  act  relative  to 
highways,  for  obstructing  the  road.  Bisbee  y. 
MnsMd,  6  Johns.  84. 

4.  In  an  action  of  assumpsit  against  the  corpo- 
ration of  Albany,  to  recover  the  amount  assessed 
by  a  jury,  for  ground  taken  to  widen  a  street,  pur- 
suant to  the  act  of  the  4th  of  April,  1801,  the  dec- 
laration set  forth  the  proceedings  of  the  mayor's 
court,  and  the  judgment  of  the  court  confirming 
the  assessment;  the  defendants  pleaded  nul  tid 
record,  on  which  issue  was  joined  ;  and  after  trial, 
by  the  record,  it  was  held  that  the  issue  was  im- 
material, and  a  repleader  was  awarded.  Stajford 
▼.  Corporation  of  Albany,  6  Johns.  1. 

5.  After  the  assessment  of  damages  by  the  jury 
m  such  case,  and  a  judgment  of  confirmation 
thereon,  the  mayor's  court  cannot  set  aside  the 
assessment  and  judgment,  on  the  ground  of  a  de- 
fjsct  in  the  precept  for  summoning  the  jury.  t^. 


6.  The  mayor's  court  of  Albany,  in  executing 
the  power  granted  to  them  under  the  said  act^  as 
to  taking  the  ground  of  any  person  to  widen  the 
streets,  act  qua  commissioners,  and  not  judicially, 
as  a  court.  Their  power  must  be  strictly  pursued, 
and  after  the  court  have  affirmed  an  assessment 
made  under  the  act,  they  cannot  set  it  aside  for 
any  cause,  but  are  bound  to  pay  the  money  ac- 
cording to  the  assessment.  No  formal  record  is 
necessary  in  regard  to  the  proceedings  under  the 
act ;  but,  it  seems,  they  may  be  removed  by  certio- 
rari, in  order  to  be  examined  and  corrected  by  the 
supreme  court.  Stafford  y.  Mayor^  ^.  of  Jilba- 
ny,  7  Johns.  541.    5m  20  Johns.  269. 

7.  It  seems  that  said  court  has  no  jurisdiction, 
under  the  act  for  the  relief  of  debtors,  with  respect 
to  the  imprisonment  of  their  persons,  in  case  of  a 
debtor  imprisoned  in  the  county  of  Albany,  under 
an  execution  out  of  the  supreme  court,  but  that 
the  common  pleas  of  Albany  county  have  juris- 
diction in  such  case.  ATElroy  v.  Mandua,  13 
Johns.  121. 

8.  The  corporation  of  Albany^  may  pass  ordi- 
nanees  to  prevent  obstructions  in  the  docks  and 
slips  within  its  bounds,  and  in  the  river  opposite  to 
such  docks,  Ac.,  and  to  enforce  the  same  oy  a  peiif 
altynot  exceeding  $25  for  each  offi^nce.  Hart 
y.  Mayor,  &c.  9  Wend.  571. 

9.  The  board  of  health  of  the  city  adjudged  cer- 
tain premises  to  be  a  nuisance,  and  the  corporation 
ordered  that  it  should  be  abated.  In  an  action 
against  the  corporation  for  the  acts  of  its  agent  in 
carrying  the  onier  into  efiect,  it  was  held  Uiat  the 
plaintiff  could  not  be  permitted  to  show  that  the 
nuisance  did  not  exist,  nor  that  the  board  of  health 
acted  irregularly  in  not  complying  with  the  requi- 
sitions of  the  statutes  in  sucn  cases.  Van  nor' 
mer  v.  Mayor,  ^,  1&  Wend.  262. 


II.  Albany  Basin. 

10.  The  act  authorising  the  oonstmction  of  a 
basin  in  Hudson  River,  in  Albany,  and  ereotions, 
by  which  the  docks,  Ac,  owned  by  individttals 
above,  were  rendered  inaccessible,  or  less  acoesai- 
ble,  by  ships,  Ac,  and  therefore  depreciated  in 
value,  though  it  provided  no  eompensatioD  for 
such  an  effect,  is  not  unconstitutional,  either  as 
taking  private  property  for  public  use,  without 
just  eompensatiottf  or  impairinj|r  the  obligatioii  of 
contracts ;  as  it  is  not  a  direct  invasion  m*  priyaie 
property,  but  remote  and  consequential  onljr,  and 
arising  fh>m  a  public  improvement.  Lankng  v. 
Smiih,  8  Cow.  146. 

11.  The  erection  of  temporary  bridges  from  the 
main  land,  for  the  conwying  of  dirt  and  other 
materials  to  form  a  pier  for  the  basin  and  aloop- 
look,  were  authoriseu  by  the  statute,  ib. 

12.  But  if  erections,  causing  a  conunon  injury 
to  dock-owners,  dsc.,  aboye,  were  not  authorixed 
by  the  statute,  yet  no  action  woold  lie  at  the  suit 
of  an  individual,  though  his  injury  might  be 
greater  than  that  of  others ;  for  the  river  at  the 
place  being  a  highway,  some  injury,  peculiar  and 
personal,  is  necessary  to  support  an  action.  The 
injury,  being  common  to  a  la^ge  class,  is  the  sub- 
ject of  indictment  only,  as  a  common  nuisance,  ib. 

13.  The  corporation  of  Albany  cannot  pass  a 
by-law  subjecting  a  vessel  lying  in  any  basin, 
dock,  Ajc,  to  seiiure  and  sale,  in  case  or  refusal 
by  the  owner,  after  notice,  to  remove  her;  the 
remedy  for  enforcing  their  by-laws  having  been 
specified,  and  the  right  to  make  by-laws  creating 
a  forfeiture  not  being  giyen.  Hart  r.  Mayor,  fyc 
9  Wend.  571. 

14.  The  statute  of  1623,  which  aoUiorixes  the 
construction  of  a  basin  in  Hadion  River,  doea  not 
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a^tetfte  jvnidioti*^  of  Ifce  corporation  oyer  the 
.waters,  ib. 

15.  By  tbe  sUtote  of  1808,  the  jurisdiction  of 
this  city  was  extended  to  tbe  middle  of  the  main 
ohaanel  of  the  river.  Hart  v.  Mayor f  fyc,  3  Paige, 
213.  And  the  corporation  has  the  same  general 
jurisdiction  over  the  pier  and  basin,  as  over  any 
other  property  within  its  chartered  limits,  subject, 
however,  to  the  provisions  of  the  statute  for  the 
construction  of  the  basin,  ik 


ALEXANDRIA. 

I.   Power,  &c.f  as  to  Taxes. 
II.   Effect  of  its  Separation  fiom  Virgvida — 7n- 
surance  against  Fire. 

III.  Authority  as  to  Auctioneers,  and  JAabUity  for 

Jlcts  of  Common  CouncU, 

IV.  Bnnks  of  Alexandria, 
y.   Episcopal  Church. 

I.   Taxes. 

1.  The  corporate  town  of  Alexandria  has  power 
to  tax  the  lots  and  lands  of  non-residents.  AleoLan- 
der  V.  Mayor,  ^,  5  Cranch,  1.  And  it  is  not 
necessary  that  the  lots  should  be  half-acre  lots.  ib. 
Those  taxes  cannot  be  recovered  by  motion,  ex- 
cept in  case  of  a  person  holding  land,  who  has  no 
otnor  property  in  the  town.  ib. 

2.  A  purchaser  of  real  estate  in  Alexandria  is 
not  personally  liable,  under  the  act  of  cengress  of 
Febrnaiy  25, 1804,  "  to  amend  the  charter  of  Al- 
exandria," for  arrears  of  taxes  assessed  before  his 
purchase.  Common  CouncU,  4^.  v.  Preston,  8 
Cranch,  53.     . 

U.  Effect  of  its  Separation  from  Virginia  —  Insur- 

ance  against  Fire, 

3.  The  separation  of  Alexandria  from  Virerinia 
did  not  afl^t  existing  contracts  between  individ- 
uals. Tbe  insurance  on  buildings  in  A.  did  not 
cease  on  the  separation,  though  the  insurance 
company  could  insure  only  on  houses  in  Virginia. 
Kom  V.  Mvtual  Assurance  Society,  6  Cranch,  192. 

4.  The  obligation  of  the  assured  to  contribute 
•ceording  to  me  articles  of  association  does  not 
eease  in  consequence  of  his  forfeiting  his  insur- 
ance by  his  own  neglect,   ib, 

6.  A  member  cannot  divest  himself  of  his  obli- 
gation, as  soeh,  but  according  to  the  rules  of  the 
soeietv.  ib. 

6.  Under  the  Virginia  statute  of  1794,  property 
pledged  to  the  insurance  company  continues  lia- 
ole,  since  Alexandria  was  separated  from  that 
state,  for  aisessments,  on  account  of  losses  insured 
against,  in  the  hands  of  6mm  ji<^  purchasera,  with- 
out notice.  Mutual  Assurance  Society  v.  Waits, 
1  Wheat.  279. 

*  7.  The  proprietora  of  buildings  in  Alexandria, 
insured  by  the  Mutual  Assurance  Society  against 
lire  in  Virginia,  are  bound  by  the  Virginia  statute 
of  1805,  and  the  subsequent  regulations  of  the  so- 
ciety, to  pay  an  additional  premium  on  tiie  in- 
creased rate  of  hazard,  according  to  the  new  regu- 
lations of  1805.  MuttuU  Assurance  Society  v.  Kom, 
7  Cranch,  396. 

III.  Authority  as  to  Auctioneers,  and  UabiUiyfor 
Acts  of  Common  Council. 
8.  The  nower  to  licenie  auctioneers,  and  to  take 
bond  for  tneir  good  behavior,  is  not  an  incident  of 
a.  corporation,  but  was  conferred  on  the  mayor, 
&c.,  of  Alexandria  by  a  Virginia  statute,  with 
this  tioutation  of  the  power, "  Uiatno  such  license 
should  be  gt|mied  until  bond,  with  surety  or  sure- 


ties, should  be  given,"  &c,    Fowle  y.  Common 
CouncU,  ^.  3  Pet.  398. 

9.  The  act  of  congress  of  1804,  "  to  amend  the 
charter  of  Alexandria,'*  does  not  make  a  general 
transfer  to  the  common  council  of  the  powers  of 
the  mayor,  &€.,  but  only  specially  enumerated 
powera,  of  which  the  granting  of  licenses  to  auc- 
tioneers is  not  one.   ih. 

^  10.  This  act  changed  the  corporate  body  so  en- 
tirely as  to  require  a  new  provision  to  enable  it  to 
execute  the  powen  conferred  by  the  law  of  Vir- 
ginia, ib. 

11.  After  the  passing  of  this  act,  the  common 
council  licensed  an  auctioneer,  without  taking 
bond  for  his  good  conduct,  and,  by  his  fraudulent 
acts,  one  of  nis  employers  was  defrauded ;  held 
that  the  corporation  was  not  liaSle  to  the  person 
thus  injured,  ib, 

IV.  Banks  of  Alexandria, 

12.  Suits  by  the  Bank  of  Alexandria,  on  notes 
made  negotiable  in  that  bank,  are  entitled  to  trial 
at  the  return  term.  Young  v.  Bank  of  Alexandria, 
5  Cranch,  45. 

13.  The  bank,  by  virtue  of  the  20th  section  of 
its  act  of  incorporation,  may  maintain  an  action 
against  the  indorser  of  a  note  made  negotiable 
therein,  without  first  suing  the  maker,  or  pfoving 
him  insolvent;  though  the  indorsement  was  for 
the  accommodation  of  the  maker,  and  though  in 
Virginia  the  implied  contract  of  an  indorser  is,  by 
general  underatanding,  that  he  will  pay,  if  pay- 
ment cannot,  by  due  diligence,  be  obtained  Irom 
the  maker.  Yeaton  v.  Bank  of  Alexandria,  5 
Cranch,  49*    See  Corporation,  59. 

14.  The  true  construction  of  the  20th  section  of 
tbe  act  **  for  establishing  a  bank  in  the  town  of  Al- 
exandria," is,  that  the  power  of  granting  appeals, 
writs  of  error,  or  supersedeas,  is  taken  away  from 
the  appellate  court,  in  relation  only  to  judgments 
rendered  purauant  to  the  act,  and  upon  writs  of 
capias  ad  respondendum  executed  according  to  the 
directions  thereof.  Winchester  v.  Bank  of  Alexan- 
dria, 2  Munf.  339. 

15.  It  is  not  a  correct  construction  of  the  3d  and 
21st  sections  of  the  act  of  congress,  incorporating 
the  Mechanics'  Bank  of  Alexandria,  that  the  stock 
shall  be  deemed  to  belong  to  the  jpersons  in  whose 
names  it  stands  on  the  books  of  the  bank,  and  that 
the  bank  is  not  bound  to  recognize  the  interests  of 
any  cestui  que  trust,  and  may  refuse  to  permit  the 
stock  to  be  transferred  while  the  nominal  holder  is 
indebted  to  the  bank.  Meckanies^  Bank  ofAlexan- 
dria  v.  Seton,  1  Pet.  299. 

16.  The  17th  section  of  that  act,  which  provides 
that  *'  all  bills,  ^.c,  and  every  other  contract  or 
engagement  on  behalf  of  the  corporation,  shall  be 
signed  by  the  president,  and  counteraigned  by  the 
cashier ;  and  the  funds  of  the  corporation  shall  in 
no  case  be  liable  for  any  contract,  dtc.,  unless  the 
same  shall  be  signed  and  countersigned  as  afore- 
said," does  not  extend  to  contracts  and  underta- 
kings implied  by  law.  Mechanics*  Bank  ofAlexam' 
dria  v.  Bank  of  Columbia,  5  Wheat.  326. 

V.  Episcopal  Church. 

17.  The  vestry  of  the  Episcopal  church  of  Al- 
exandria, now  known  as  "  Christ's  Church,"  is 
the  regular  vestry  in  succession  of  the  parish  of 
Fairfax,  and,  in  connection  with  the  minister,  has 
the  care  and  management  of  all  the  temporalities 
of  the  parish  within  the  scope  of  their  authority. 
A  sale  by  them  of  the  church  lands,  with  the  min- 
ister's assent,  under  tbe  former  decree  of  the 
court,  in  9  Cranch,  52,  conveys  a  good  title  to  tha 
purchaser.    Mason  v.  Muncaster,  9  Wheat.  445 
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ALIEN. 

I.  Who  are  Miens  ;  their  Capaeities  and  DisabUi- 
ties  ;  and  herein  of  the  Effect  of  Treaties,  Sui. 
II.  Jllien  Enemies. 
III.  JfatnraUsMtiam,  of  Aliens, 

I.  Who  are  Miens;  their  Capaeities  and  Disabili- 
ties ;  and  herein  of  the  Effect  of  Treaties,  &c, 

1.  An  alien  is  one  born  without  the  allegiance 
of  the  commonwealth.  Ainslie  t.  Martin,  9  Mass. 
456. 

2.  The  declaration  of  independence  did  not  op- 
erate BO  completely  to  disunite  the  United  States 
from  England  as  to  subject  all  British  anUnad 
to  the  disabilitiesjof  alienage ;  their  rights  contin- 
ued until  the  ackndwledf  ment  by  Great  Britain 
of  our  independence.  Den  v.  6rown,  2  Halst. 
305.     See  CommontoeaUh  v.  BrisUno,  6  Call,  60. 

3.  An  alien,  whose  rights  are  guarantied  to  him 
by  treaty,  and  who  is  thereby  made  competent  to 
hold  real  estate,  is  competent  to  maintain  an  ac- 
tion to  recover  it.    3  Halst.  305. 

4.  One  who  was  born  within  the  colony  of  New 
York,  in  the  year  1760,  and  removed  to  Ireland  in 
1771,  and  at  the  declaration  of  independence  was 
settled  as  an  inhabitant  within  the  British  domin- 
ions, where  he  remained  until  1795,  when  he  re- 
turned to  America,  is  an  alien.  HoUingsioorth  v. 
Duane,  Wallace,  51. 

5.  One  born  within  the  British  dominions  be- 
fore the  American  revolution,  and  who  was  never 
in  the  United  States,  is  an  alien,  and  incapable  of 
taking  land  by  descent  in  Pennsylyanla.  Jaehson 
v.  Bums,  3  Binn.  75. 

6.  One  born  in  England  before  the  year  1775, 
and  who  always  resided  there,  and  never  was  in 
the  United  States,  is  an  alien,  and  could  not,  in 
1795,  take  lands  in  Marylai^  by  descent  from  a 
cituen  of  the  United  States.  Davfson  y.  Qodfreu. 
4Cranch,321. 

7.  British  subjects  bom  before  the  revolution 
are  equally  inca|»ble  with  those  born  since  to  in- 
herit, or  transmit  the  inheritance  of,  lands  in  this 
country.  Blight  v.  Rochester.,  7  Wheat.  535.  See 
JAfobert  V.  Paine,  3  Cranch,  97. 

8.  Where  the  husband  had  resided  in  the  Uni- 
ted SUtes  both  before  and  afler  the  4th  of  July, 
1776,  but  the  wife  had  always  continued  in  the 
dominions  of  the  king  of  Great  Britain,  she  was 
held  an  alien.    Kelly  y.  Harrison,  2  Johns.  Gas. 

9.  A  subject  of  Great  Britain,  who  emigrated  to 
this  country  afler  the  declaration  of  independence, 
is  an  alien.    Jaehson  v.  Wright,  4  Johns.  75. 

10.  Where  one  came  from  England  to  New 
York,  in  1774,  at  which  time  he  was  a  major  in 
the  British  army,  and,  having  been  arrested,  in 
1776,  as  &  person  disaffected  to  the  American 
cause,  he  was,  in  Auffust  or  September,  1776,  a 
prisoner  on  parole,  and  remained  as  such  at  Alba- 
ny until  December  or  January  following,  waiting 
for  a  passport  to  join  his  regiment,  when  he  either 
joined  the  British  army  or  went  to  England, 
where  he  died,  about  1800,  being  then  a  general 
in  the  British  army  ;  it  was  held  that  he  continued 
a  British  subject,  so  that  he  could  not,  by  reason 
of  his  alienage,  take  lands  in  that  state  bv  descent 
from  his  brother,  who  died  in  1792.  Jackson  y. 
White,  20  Johns.  313. 

1 1.  Where  a  native  of  Great  Britain,  a  soldier 
in  the  British  army,  deserted  from  that  army  dur- 
ing the  war  of  the  revolution,,  and  was  domiciled 
in  Connecticut  at  the  period  of  the  treaty  with 
Britain  by  which  the  independence  of  the  United 
States  was  acknowledged ;  it  was  held  that,  by  this 
treaty,  he  was  released  from  his  allegiance  to  Brit- 
ain, and  became  a  citizen  of  the  united  States. 


HAron  V.  Colehester,  5  Day,  ld9.    S.  P.  Pkifpa's 
ease,2?ick.  394,  note. 

12.  So  where  such  native  was  taken  prisoner 
of  war,  in  1777,  and  was  never  exchaafed,  but, 
not  being  confined,  he  voluntarily  fixed  his  domi* 
cil  in  Massachusetts,  where  be  remained  till  IdSM. 
CummingUm  v.  Springfield,  2  Pick.  394. 

13.  Persons  born  in  a  foreign  country,  of  par- 
ents also  born  in  foreign  countries,  are  notcitiaens 
of  Virginia,  and  consequently  cannot  inherit  lands 
there,  allliough  their  grandmother  was  a  native 
of  Virginia,  who  removed  to  England  before  the 
revolution,  married  there,  and  resided  in  tfiat 
country  until  aAer  the  peace,  when  she  returned, 
and  resided  in  Virginia  until  her  death.  Barxizas 
V.  Hopkins,  2  Rand.  276. 

14.  A  British  subject,  born  before  the  declara- 
tion of  independence,  cannot  inherit  to  an  Amen 
can  citizen.     Trezevant  v.  Osborne,  I  Const.  Rep. 
61.     Nor  hold  lands,  however  acquired.     Citftom 
V.  Haig,  4  Desaus.  330. 

15.  Under  the  Virginia  statute  of  descents,  the 
citizen  descendants  of  an  alien  sister  of  an  intes- 
tate take,  per  stirpes*  a  moiety  of  his  estate,  in 
common  with  the  other  heirs  who  are  citizens, 
though  the  sister  be  alive.  Jacksons  v.  Sandertf 
2  Leigh,  109. 

16.  The  treaty  of  1782,  between  the  United 
States  and  the  states  general  of  the  United  Neth- 
erlands, enabled  the  subjects  of  the  latter  to  in- 
herit real  estste  in  this  countnr,  without  natural- 
ization.   JUniversity  v.  Milier,  3  Dev.  188. 

17.  Persons  born  here  before  the  declaration  of 
our  independenoe,  who  left,  tlie  country  brfore  that 
event,  and  never  returned,  are  aliens.  Inglis  ▼. 
Trustees  of  Sailors*  Snvg  Harbor,  3  Pet  126. 

18.  The  courts  of  justice  in  England  and  in  this 
country  have  established  different  rules,  as  to  the 
time  at  which  the  American  antenati  ceased  to  be 
British  subjects.  In  England,  they  have  adopted 
the  date  of  tiie  treaty  of  peace  in  1783;  here,  the 
date  of  the  declaration  of  our  independence,  ib, 

19.  Although,  as  a  general  rule,  the  character  in 
which  American  antenati  are  to  be  considered  is 
to  be  determined  here  by  the  election  made  at  the 
date  of  the  declaration  of  our  independence,  yet  it 
will  often  happen  that  it  can  only,  be  determined 
by  what  took  place  in  the  intervals  between  that 
time  and  the  treaty  of  peace,  ib. 

See  Allkoiakck. 

20.  Thomas  Scott,  a  native  of  South  Carolina, 
died,  in  1782,  intestate,  seised  of  ]amd  on  James 
Island,  having  two  daughters,  Ann  and  Sarah, 
both  born  in  South  Cardina  before  the  declara- 
tion of  independence.  Sarah  married  D.  P.,  a  cit- 
izen of  South  CaroUna,  and  died  in  1802,  entitled 
to  one  half  of  the  esUie.  The  British  took  poe- 
session  of  James  Island  and  Charleston,  in  Febru- 
ary and  May,  1780 ;  and,  in  1781,  Ann  Scott  mar- 
ried Joseph  Shanks,  a  British  officer ;  and,  at  the 
evacuation  of  CharlesUm,  in  1782,  she  went  to 
England  with  her  husband,  where  she  remained 
until  her  death,  in  1801.  She  left  five  children, 
born  in  England.  They  claimed  the  other  moiety 
of  the  real  estate  of  Thomas  Scott,  in  right  of  their 
mother,  under  the  9th  article  of  the  treaty  of 
peace  between  this  country  and  Great  Britain  of 
the  19th  of  November,  1794.  Held  that  they 
were  entitled  to  recover  and  hold  the  same. 
Shanks  v.  Dupont,  3  Pet.  242. 

21.  A  chila  bom  in  a  country,  continuing  while 
under  age  in  the  family  of  the  father,  is  supposed 
to  adopt  his  national  character  as  a  citizen  or  that 
country,  ib,  A  woman  does  not  lose  her  national 
character  by  marrying  an  alien,  whether  friend 
or  enemy,  ib.  Reversing  the  judgment  of  the 
cdUrt  of  South  Carolina.     Harp.  £q.  Rep.  5. 

22.  No  British  subject  could  hold  land  in  Mary* 
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bBd  oh  the  IMi  tff  Hovember,  1794,  the  time 
when  the  troaty  was  made  with  Great  Britain. 
Owingsr.  Jf&rwtodi  3  Har.  A  J.  104. 

2S.  A  iMii^e,  who  left  the  province  afler  the 
oommencement  of  the  revolutiony  and  continued 
with  the  British  until  the  close  of  the  war,  and 
then  went  with  them  to  Nova  Scotia,  where  he 
died  in  1790,  became  thereby  an  alien.  Palmer 
T   Chwner,  2  Mass.  179,  noU. 

24.  A  native,  who  left  the  country  after  the 
commencement  of  the  revolutionary  war,  and  re- 
sided in  the  British  territories  during  part  of  the 
war,  but  returned  to  the  United  States  previous  to 
the  treaty  of  peace,  is  not  an  alien.  KUham  y. 
Ward,  2  Mass.  296. 

25.  Bv  the  treatjr  of  peace  of  1783,  all  natives 
of  the  British  dominions  settled  with  and  under 
tlie  protection  of  the  Unitecf  States,  became  citi- 
zens of  the  United  States,  and  aliens  to  their  for- 
mer sovereign ;  and  those  who  continued  within 
the  territories  of  their  former  sovereign  became 
aliens  to  the  United  States,  ib.  Gardner  v.  Ward, 
2  Mass.  226,  note. 

26w  A  British  subject,  who  acquired  lands  in 
Connecticut,  before  the  late,  revolution,  is  not  an 
alien,  and  may  maintain  an  action  to  recover  the 
possession.    Aptkorp  v.  Backus,  Kirby,  407. 

27.  One  who  was  disaffected  to  the  government 
daring  the  revolutionary  war,  and  who  removed 
and  joined  the  enemy,  may  nevertheless  sue  in 
North  Carolina.    Cntden  v.  ^etUe,  1  Hay  w.  338. 

28.  Where  a  father  has  been  a  citizen  of  the 
United  States,  his  children  are  entitled  to  inherit 
lands  in  South  Carolina,  though  born  without  the 
limits  of  the  United  Sutes.  Davis  v.  Hall,  1  N. 
&  M.  292.  Aliter,  Where  the  mother  is  a  citizen, 
and  the  father  an  alien,  ib. 

29.  Aliens  holding  land  in  South  Carolina  un- 
der the  statute  of  1807,  may  convey  or  devise  it  to 
their  children  or  grandchildren ;  and  if  they  do 
not,  it  shall  be  distributed  among  their  relations 
aceordioflr  to  the  statute  of  1791  — provided  that 
such  chiMren  or  grandchildren,  or  relations,  shall 
become  residents  of  the  state  within  twelve  months 
afler  the  date  of  such  conveyance,  or  afler  the 
death  of  tfueh  devisor  or  intestate,  and  become 
citizens  thereof  as  soon  as  the  existing  laws  will 
permit.  Riehardt  v.  JitDanid,  2  Rep.  Coft. 
Ct  18. 

30.  A  citizen  of  Connecticut  removed  to  Nova 
Scotia  in  1759,  carrying  his  son  with  him.  In 
1797,  the  son  removed  from  Nova  Scotia  to  Mas- 
sachusetts, and  resided  there.  Held  that  he  was 
an  alien.    Manekester  v.  Boston,  16  Mass.  230. 

31.  The  statute  of  the  United  States,  directing 
that  children  of  snch  as  are  or  have  been  citizens  of 
the  United  States,  shall  be  citizens,  &c.,  does  not 
extend  to  children  of  those  who  left  the  country 
before  the  declaration  of  independence,  ib. 

32.  The  children  of  persons  duly  naturalized 
before  the  14th  of  April,  1802,  bein^  under  age  at 
the  time  of  the  naturalization  of  their  parent,  were, 
if  dwelling  in  the  United  States  on  the  14th  of 
April,  18(ni,  to  be  considered  as  citizens  of  the 
United  States.  Campbell  v.  Gordon,  6  Cranch, 
177. 

33.  The  native  born  child  of  an  alien  succeeds 
as  heir,  if  the  ancestor's  estate  has  not  been  divests 
ed,  in  his  lifetime,  by  office  found ;  and  if  the 
heir  cannot  take,  by  reason  of  any  disqualification, 
which  is  not  personal,. the  next  in  de^ee  suc- 
ceeds, to  prevent  an  escheat.  Per  Henderson,  J. 
3  Dev.  192.  196. 

34.  An  inquest  of  office,  by  the  attorney  gen- 
eral, for  lands  escheating  by  reason  of  alienage,  is 
evidence  in  all  cases ;  but  it  is  not  conclusive  evi- 
dence against  any  one  except  the  tenant  at  the 
time   of  inquest,  or  those  who  were  parties  cr 


privies   thereto.     Stokes     v.  Dawes,   4    Masod^ 
268. 

35.  The  Virginia  statute  of  1813,  reSnacted  in 
1819,  protecting  those  who  purchased  lands  before 
escheat  to  the  state  by  office  found,  extends  as 
well  to  equitable  as  to  legal  estates.  Robertson  v. 
MUler,  1  Brock.  466. 

36.  The  Maryland  ^Utute  of  1813  does  not  au- 
thorize a  female  alien  to  be  endowed,  nor  to  in- 
herit, if  she  never  resided  in  the  United  States 
during  her  coverture.  Buckmum  v.  Deskon,  1 
Har.  &  aiU,  280. 

37.  An  alien  female  had  given  notice  of  her  in- 
tention to  become  a  citizen,  and  had  taken  the 
oath,  but  died  before  she  was  duly  naturalized ;  it 
was  held  that  her  husband  could  not  inherit 
through  her.  ATDaniel  v.  Rickardi,  1  M'Cord, 
187. 

38.  One  bom  in  New  York  went  to  England 
and  died  there,  having,  in  1776,  devised  his  real 
estate  in  New  York  to  two  persons  born  in  Eng- 
land, who  entered,  and  one  conveyed  his  moiety 
to  the  other  in  December,  1791,  the  legislature 
havinff  enabled  the  grantee  to  purchase  lands,  and 
to  hold  all  other  lands  to  which  he  might  before 
have  been  entitled,  and  to  sell  them  as  a  natural 
born  citizen ;  such  grantee,  though  he  continued 
a  British  subject,  is  entitled  to  hold  the  land  so  de- 
vised and  conveyed.  Jackson  v.  Clarke,  3  Wheat.  1. 
'  39.  One  born  in  Massachusetts  before  the  dec- 
laration of  independence  is  not  an  alien,  unless  he 
has  been  expatriated  by  virtue  of  some  statute,  or 
judgment  at  law.  Martin  Y.  Woods,  9  Mass.  377. 
Ainslie  v.  MarHn,  ib.  454.   See  3  Pet.  122. 160. 164. 

40.  The  statute  of  April  30,  1779,  for  confis- 
cating the  estates  of  absentees,  does  not  takeaway 
the  rights  of  citizenship  from  those  who  were  not 
convicted  under  it.  Kilkam  v.  Ward,2  Mass.  236. 
Gardner  v.  Ward,  ib.  226,  note. 

41.  Nor  deprive  their  widows  of  dower  in  the 
estate  confiscated.  SewUl  v.  Lee,  9  Mass.  363. 
S.  P.  Wells  Y.  Martin,  2  Bay,  fiO. 

42.  Under  the  statute  of  Kentucky,  1798,  an 
alien  may  sell  land  in  the  adverse  possession  of 
others.    Dudley  v.  Grayson,  6  Monr.  260. 

43#The  separation  of  two  states  by  a  revolu- 
tion does  not  a i vest  a  previously  vested  right.  So, 
where  a  subject  of  Great  Britain  died  seized  of 
lands  in  New  York,  previous  to  the  revolution, 
leaving  daughters,  who  married  British  subjects, 
and  who,  or  their  husbands,  had  never  become 
American  subjects,  their  right  to  the  lands  was 
not  affiscted  by  the  revolution,  and  their  husbands 
may  join  with  them  in  a  demise  to  the  lessee  in 
ejectment.    Jackson  v.  Lunn,  3  Johnrf.  Cas.  109. 

44.  So,  where  the  wife  was  a  subject  of  Great 
Britain  prior  to  the  revolution,  and  always  con- 
tinued such,  but  the  husband  resided  in  this  coun- 
try both  before  and  afler  that  period,  she  was  held 
entitfed  to  dower  out  of  those  lands  of  which  he 
was  seized  before  the  revolution,  but  not  of  those 
of  which  he  was  afterwards  seized.  Kelly  v.  Har^ 
rison,  2  Johns.  Cas.  29. 

45.  By  the  treaty  with  Great  Britain,  in  1794, 
the  right  to  transmit  by  descent  was  to  remain  un- 
afl^cted  by  the  revolution;  and  it  seems  that, 
independently  of  that  treaty,  the  law  would  be  the 
same.    Jackson  v.  Lunn,  3  Johns.  Cas.  109. 

46.  A,  a  native  of  Ireland,  emigrated  to  this 
country  after  the  declaration  of  Independence.  In 
1784,  he  purchased  a  lot  of  land  in  New  York,  and 
died  in  1798,  without  issue,  leaving  a  brother  and 
three  sisters  living  in  Ireland.  In  1804,  an  act  of 
the  legislature  was  passed,  vesting  the  real  estate 
of  which  N  died  seized,  in  L,  one  of  his  sisters, 
who  had  married  an  alien,  in  like  manner  as  if  she 
had  been  a  citizen  of  this  state,  at  the  death  of  A 
It  was  held,  that  notwithstanding  the  alienage  of 
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A  and  hii  hein,  yet  that  the  land  held  by  him 
was,  by  the  9th  article  of  the  treaty  of  1794,  be- 
tween Great  Britain  and  the  United  States,  vested 
in  him  and  his  heirs ;  and  that  the  act  of  the  legis- 
lature of  1804,  giTing  the  whole  of  his  real  estate 
to  L,  one  of  his  four  neirs,  in  exclusion  to  the  rest, 
being  contrary  to  the  treaty,  was  inoperatiye. 
Jackson  y.  WrighK^  4  Johns.  75. 

47.  The  treaty  of  1794  does  not  take  away  the 
plea  of  alienage  in  actions  relating  to  lands  ac- 
quired af\er  Uiat  treaty,  but  merely  extends  to 
lands  then  held  by  British  subjects.  Jackson  y. 
Duker,  11  Johns.  418.    4  Wheat.  453.    7  ib.  535. 

48.  A  defeasible  title,  yested  by  purchase,  during 
the  war  of  the  reyolution,  in  a  British  born  sul^ 
ject,  who  has  neyer  become  a  citizen,  is  complete- 
ly protected  and  confirmed  by  the  9th  article  of 
the  treaty  of  1794,  between  the  United  Sutes  and 
Great  Britain.     Craig  v.  Ra4ford,  3  Wheat  594. 

49.  Under  the  9th  article  of  the  treaty  between 
the  United  States  and  Great  Britain  of  1794,  it  is 
not  necessary  for  the  alien  to  show  that  he  was  in 
the  actual  possession  or  seizin  of  the  land,  at  the 
date  of  the  treaty,  because  tbe  treaty  applies  to 
the  title,  whatever  that  might  be,  and  gives  it  the 
same  legal  validity  as  if  the  parties  were  citizens. 
The  title  of  an  alien  mortgagee  is  protected  by  the 
treaty.  Hughes  v.  Edwar£,  9  Wheat.  489.  In- 
dependently, however,  of  the  treaty,  an  alien 
mortgagee  may  come  into  equity,  and  have  the 
property  pledged  for  the  security  of  hie  debt,  sold 
for  the  purpose  of  raising  the  money.  His  de- 
mand is  merely  a  personal  one,  the  debt  being 
considered  as  the  prmcipal,  and  the  land  merely  as 
an  incident,  ib. 

50.  The  6th  article  of  the  treaty  of  1783,  pro- 
tected  the  titles  of  British  subjects  to  lands  which 
would  otherwise  have  been  liable  to  forfeiture  for 
alienage.    Orr  y.  Hodgson,  4  Wheat.  453. 

51.  By  the  treaty  on  794,  an  alien  mother  of  an 
American  daughter  may  inherit  her  lands,  under 
the  laws  of  South  Cardina.  Megrath  v.  Robert' 
soHj  1  Desaus.  449. 

52.  Where  a  British  subject  came  into  the  United 
Sutes  after  the  treaty  of  1783,  and  died  seized  of 
lands  here  before  the  treaty  of  1794,  his  heirs  oannot 
bold  the  lands.    BUgkt  v.  Roekestsr,  7  Wheat  545. 

53.  Where  a  man  devised  lands  to  his  daugh- 
ters, who  were  aliens,  in  1782,  they  are  entitled  to 
take  by  descent,  being  protected  in  their  rights  by 
the  treaty  of  1794,  arUcle  9th,  which  declares  that 
British  subjects  shall  hold  as  before  the  war.  Dun- 
can V.  Beardy  2  N.  &  M.  400.. 

54.  The  treaty  of  1778,  between  the  United 
States  and  France,  allowed  the  citizens  of  either 
country  to  hold  lands  in  the  other ;  and  the  title 
once  vested  in  a  French  subiect  to  hold  lands  in 
the  United  States,  was  not  divested  by  the  abro- 
gation of  that  treaty,  and  the  expiration  of  the 
subsequent  convention  of  1800.  Corneal  v.  Banks, 
10  Wheat  181. 

55.  Under  the  convention  with  France,  enabling 
citizens  of  the  one  country,  holding  lands  in  the 
other,  to  dispose  of  the  same,  and  to  inherit  with- 
out being  naturalized,  a  French  subject  was  enti- 
tled to  recover  and  hold  lands  in  Maryland,  which 
he  claimed  as  heir  of  a  native  of  France,  who  had 
been  naturalized  in  the  United  Slates,  and  died 
intestate,  without  himself  becoming  naturalized. 
Chirac  v.  Chirac,  2  Wheat.  259. 

56.  Although  the  convention  of  1800  has  expired 
by  its  own  limitation  of  eight  years,  yet  the  in- 
stant the  descent  was  oast  on  a  French  subject, 
during  its  continuance,  his  rights  became  com- 
plete under  it,  and  could  not  be  affected  by  its 
subsequent  expiration,  ib. 

57.  The  treaty  with  Great  Britain  had  no  operas 
tion  on  the  estate  of  one  whose  property  had  been 


confiaeated,  and  the  c«iifiaealloB  peilsUed  by  fa- 
quest  and  lapse  of  time.  CommmuomUk  y.  Bri^ 
tow,  6  Call,  60. 

58.  Under  the  law  of  X^ew  York,  one  citizen  of 
the  state  cannot  inherit  in  the  ecdiateral  line  to*' 
the  other,  when  he  must  make  pedigree  or  tide 
through  a  deceased  alien  ancestor.  Lmy.  JITCar- 
IM,  6  Pet  108.  Jackson  y  Green,  7  Wend.  398. 
Jackson  y.  Fiixsimons,  10  Wend.  9.  Cohtka,  in 
Massachusetts,  Palmer  y.  Downer,  2  Maes.  f79, 
note. 

59.  But  under  the  statntes  of  New  York,  of 
1802  and  1808,  enabling  aliens  to  purehase  and 
hold  real  estate,  under  certain  restrictions,  the 
alien  hein  of  such  purchasers  may  inherit,  like 
natural  bom  citizens.  Jacksonr.  Jidams,  7  Wend. 
367. 

60.  The  5th  ctnoir  of  the  statute  of  1786,  rege- 
lating descents,  does  not  authorize  alien  nephews 
and  nieces  to  inherit  lands.    10  Wend.  9. 

61.  An  alien  cannot  take  land  by  descent.  Hunt 
y.  fVamiekef  Hardin,  61.  Stevenson  r.  Dmdof,  7 
Monr.  143.  Pond  y.  Ward,  4  Dey.  949.  Mooers 
y.  White,  6  Johns.  Ch.  360.  JaOtson  y.  Lmm,  3 
Johns.  Cas.  121.  WilUams  v.  Wilson,  Mart  db 
Yenp.  248.     Vaux  y.  Jfesbit,  I  M'Gord  Ch.  370. 

62.  But  he  can  take  lands  by  grant.  Orrw. 
Hodgson,  4  Wheat.  453.  Jackson  r.  Beach,  1 
Johns.  Cas.  399.  Jackson  v.  Lunn,  3  ib.  109. 
Dndlrnf  y.  Orayson,  6  Monr.  260.  Marshmil  t. 
Conrad,  5  Call,  364.  Trustees  y.  Qnw,  1  litt. 
149. 

63.  And  he  can  take  by  devise,  as  well  as  by 

grant,  ib.  Fox  v.  Southack,  12  Mass.  143.  6  Johns, 
h.   360.     Faiffaz   v.  Httnter,   7  Cranch,    603. 
Koicx  v.  JfesbU,  1  M'Cord  CIl.  352. '  MarskaU  t. 

Conrad,  5  Call,  364.  Covtra.   University  y. , 

2  Hayw.  104.  OUmour  v.  Kay,  ib.  108.  Revised 
Sututes  of.  New  York,  Mick  v.  Mick,  10  Wend. 
379. 

64.  In  Kentucky )  an  alien,  who  has  resided  hi 
the  state  two  years,  may  take  land  by  purchase  or 
descent.     Trustees  v.  uraif,  I  Litt.  149. 

65.  The  title  of  an  alien  friend  to  land  pur- 
chased is  ffood  against  every  body  but  the  state, 
and  his  rjgnts  vest  in  his  representatives,  and  can 
only  be  divested  by  office  found  or  by  some  aet 
dbne  by  tbe  state  to  acquire  possession.  M^Creery 
V.  ^ttender,  4  Har.  &  M*Hen.  409.  Qrores  y. 
Gordon,  1  Const.  Rep.  111.  Marshall  y.  Conrmd, 
5  Call,  364.  University  v.  MiOer,  3  Dey.  191. 
Doe  v.  Homiblea,  2  Hayw.  37.  Buchanan  r.  Do- 
shon,  1  Har.  &  Gill,  260.  Sheaffe  y.  O^Jfeif,  1 
Mass.  256.  Jinkins  v.  Jfoel,  3  Stew.  60.  Craig 
v.  Leslie,  3  Wheat.  589.  Craig  v.  Radford,  ib. 
594.  Doe  v.  Robertson,  11  Wheat  332.  DiuUey  y. 
Grayson,  6  Monr.  260.  Jackson  v.  JJdams.  7 
Wend.  367. 

66.  And  until  the  land  is  seized  by  the  state,  tbe 
alieA  has  complete  dominion  over  it,  and  may  con- 
vey it  to  a  purehaser,  or  maintain  an  action  to  re- 
coyer  it.  to.  Brddstreet  v.  Supervisors,  £^.  13 
Wend.  546.     Seantan  v.  Wright.  13  Pick.  623. 

67.  In  Massachusetts,  if  an  alien  dies  intestate, 
and  seized  of  real  estate,  it  immediately  vests  in 
the  commonwealth,  without  office  found.  SUUer 
v.  J^ason,  15  Pick.  345. 

68.  A  grant  of  land  by^the  state  to  an  alien,  his 
heirs  and  assigns,  with  warranty,  enables  the 
grantee's  heirs,  though  aliens,  snd  in  a  foreign 
country,  to  inherit  it.  Comwonwudtk  v.  Hnrs  of 
Andre,  3  Pick.  224.  S.  P.  Jackson  v.  Goodell,  20 
Johns.  707.    See  Military  Bountt  Lai«D8. 

69.  An  alien  cannot  maintain  ejectment ;  but  if 
he  is  in  possession  of  real  property,  he  may  main- 
tain trespass  ^icare  dausum  fregil.  Bayes  y.  Hogg, 
1  Hayw.  485. 

70  And  he  is  entitled  to  a  bequest  of  money  to 
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l»fitedhytlwMtoofMi»«irtate.  CWT.L«f- 
lU,  3  Wlieat  663.  C^mmMweaUk  r.  Martin,  b 
Munt  117.    C^mmomoutiUk  y.  Sddmi,  ib.  160. 

71.  Where  luid-eBekeate  bj  reaflon  of  tlie  aJien- 
•ge  of  tbe  heir^  the  lien  of  a  oredhor  of  the  deyiflor 
m  not  delSMOed ;  but  be  laay  IbUbw  the  moceeda 
of  the  land  into  chaDcerr.  Mootra  r.  WkUt.  6 
lohna.  Gh.  367. 

7^  Aliens  authorized  by  atatate  to  hold  lands, 
bat  pcobtbiled  from  leainng.or  demiaing  them,  nay, 
ncTertheleas,  make  a  demise  for  the  purpose  of 
brifwinff  «n  ejectment.  Jwhstm  ▼.  BrUton.  4 
Wend7507. 

73.  Bat  if,  b7  «  aobeeqaent  atatnte,  be  is  em- 
powered to  hold  lands  already  acoolred,  in  the 
same  manner  as  if  he  had  been  daly  natnralked 
before  he  acquired  them,  he  may  demise  them  for 
the  purpose  of  leoervtng  rent,  and  may  reeorer 
the  rent  resecTed  in  his  demise.  JEiUca  t.  IVwn, 
12  Wend.  342. 

74.  By  sUtntea  of  1796  and  1819,  an  alien,  who 
baa  received  a  conveyance  of  land  from  an  alien, 
may  transfer  the  title  by  eonveyance  to  an  alien. 
JldruJk  ▼.  .Mmton,  13  Wend.  4^. 

75.  Where  land  is  cmifejed  to  the  wife  of  an 
alien,  be  becomes  jointly  sened  with  her  in  her 
nght,  his  estate  being  subject  to  escheat  at  the 
•oit  of  the  state.  SamtaM  ▼.  HTrurkt,  13  Pick. 
6S3. 

76.  When  an  vndiyided  Pactional  part  of  land 
is  conveyed  to  the  minor  wife  of  an  dien,  and 
they  join  in  a  petition  for  partition,  it  is  too  lato, 
after  issue  is  jomed  on  the  merits,  to  object  that . 
the  husband  is  an  alien,  or  that  she  should  have 
sued  alone  by  ber  guardian  or  next  friend,  ib. 

77.  The  estate  of  which  an  intestate  alien  dies 
seized  vesto  in  the  state  without  office  found. 
Trmsimt  v.  Grmw,  1  Utt  149.  SUUer  v.  Muon,  15 
Pick.  345.  Jiekstm  v.  Adams,  7  Wend.  367. 
Fairfax  v.  HtmUr,  7  Cranch,  603.  Fas  v.  Savtkaek, 
12  Mass.  143. 

78.  An  alien,  who  holds  lands  under  a  special 
law  of  a  stete,  may  maintain  a  suit,  in  the  circuit 
ecmrt  of  the  United  Btetes,  relating  to  such  hod. 
BomaparU  v.  Caradan,  ^.  RaUnM  Co.  1  Bald. 
216. 

79.  Where  an  alien  sues  a  corporation,  it  is  no 
elsection  that  one  of  the  stockholders  is  also  an 
alifn^  if  the  agente  of  the  corporation  are  also  de- 
fen4ante.  ib. 

80.  When,  by  deed,  a  use  was  limited  to  an  alien 
let  lilby  with  a  power  of  appointment,  and,  in  de- 
AboHI  of  aach  appointment^  to  the  right  heirs  of  the 
afien^  it  was  held  that,  the  alien  havimr  made  an 
appoiiiliaeiit  and  died  before  office  found,  the 
estate  ia  the  hands  of  the  appointees,  who  were 
citizens,  was  not  subject  to  esotieat,  office  not  hav- 
ing been  found  daring  the  life  of  the  alien.  Es* 
ehtaim-  v.  Smttk,  4  MXkird,  452. 

81.  The  representative  of  a  BritiiA  subject, 
^hose  estete  was  sequestered  under  the  law  of 
1777,  and  who  does  not  apply  to  the  auditor  until 
1822  for  a  certificate,  is  not  entitled  to  interest  on 
his  claim  alter  the  1st  of  Januaiy,  1811.  Martin 
V.  Tke  Jhtditor,  4  Rand.  264. 

82.  A  person  deriving  title  in  virtue  of  the  act 
of  Kentucky  of  1800,  under  an  alien  claiming  by 
descent,  mostshow,  on  the  trial,  that  suck  alien  was 
two  years  in  the  country  previous  to  the  death  of 
tbe  ancestor.     Tnisteu  v.  OrttVi  1  Litt.  149. 

83.  Under  the  act  of  1779  of  Virginia,  a  patent 
might  lawfully  issue  to  an  alien  daring  the  eigh- 
teen months  allowed  him  to  become  a  citizen,  and 
If  he  became  a  citizen  within  the  time  allowed, 
altliough  after  the  issuing  of  the  patent,  he  became 
tlneieby  invested  with  the  legal  title.  ElmnuUnf 
w.  ^omtdbae/,  3  Litt.  475. 

34.  And  after  the  ralificatioa  of  the  articlee  of 
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eonfbderatiott,  an  alien,  who  became  a  citizen  of 
any  one  of  the  United  States,  became  thereby  a 
citizen  of  Virginia,  so  as  to  bie  able  to  hold  land. 
ib. 

85.  It  seems  that  the  9th  article  of  the  treaty  of 
1794,  between  the  United  Stetes  and  Great  Brit- 
ain, which  provides  that  the  subjecte  of  either 
power  may  hold  land  within  tbe  territories  of  the 
other,  was  not  annulled  by  the  war  of  1812;  and 
that  the  provisions  of  that  article  apply  to  vested 
remainders,  as  well  as  to  estetes  in  possession.  Fox 
V.  Soutkackf  12  Mass.  143. 

86.  Where  'lands  were  conveyed  to  an  alien, 
under  the  act  6f  New  York  of  the  2d  April,  1798, 
and  his  agent  leased  the  land,  by  a  parol  demise, 
from  year  to  year,  reserving  rent,  and  afterwards 
took  a  promissory  note  ftom  the  tenant,  for  the 
arrears  of  rent,  payable  to  his  principal ;  it  was 
held  that  the  note  was  void  under  the  act.  Troup 
V.  MvUend«r,  9  Johns.  303. 

87.  By  an  act  of  Sou  A  Carolina  of  1807,  a  grant 
of  land  to  an  alien  is  valid,  provided  he  has  de- 
clared his  intention  to  become  a  citizen  of  the 
United  Stetes,  agreeably  to  the  act  of  congress. 
MMks  V.  Ritkbaurg,  t  Rep.  Con.  Ct  411. 

88.  Though  the  stetute  of  Virginia,  of  1779,  c. 
13,  secured  from  escheat  the  equiteble  interest 
acquired  by  aliens  under  stetutes  preceding  tbe 
patent,  yet  it  made  no  change  as  to  righte  ac- 
quued  under  the  patent,  but  left  them  under  the 
ordinary  alien  disabilities.  Doe  r.  Robertson.  11 
Whe«t.332. 

89.  The  title  of  an  alien,  thus  acquired  by  pat- 
ent in  1784,  under  the  laws  of  Virginia,  and  sub- 
sequently confirmed  to  him  by  a  legislative  act  of 
Kentucky  in  1796,  and  to  Ms  Iteirs  and  their 
mntees  by  a  subsequent  law  of  the  same  stete  in 
1799,  will  overreach  a  ffrant  made  by  Virginia  to 
a  citizen  in  1785,  and  £feat  the  claim  of  all  per- 
sons holding  under  such  grant,  ib, 

90.  The  stetute  11  dt  12  William  3,  c.  6,  which 
is  in  foroe  in  Maryland,  removes  the  disability  of 
claiming  title  by  descent  through  an  alien  ances- 
tor, but  does  not  apply  to  the  case  of  a  living  alien 
ancestor,  so  as  to  create  a  title  by  heirship,  where 
none  would  exist  by  the  common  law,  if  the  ances- 
tor were  a  natural  bom  subject.  M'Creery  ▼. 
SomerviUe,  9  Wheat.  354. 

91.  Thus,  where  M  died  seized  of  lands  in  Ma- 
ryland, intestote^  and  without  issue,  leaving  a 
brother,  R,  an  alien,  and  three  nieces,  daujzhters 
of  R,  who  were  natural  bom  citizens  of  the  United 
States,  it  was  held  that  they  could  not  claim  as 
heirs  to  M  through  R,  their  father,  he  being  an 
alien,  and  still  living,  ib. 

92.  The  stetute  of  Maryland  of  December,  1791, 
which  provides  for  the  hclding  of  lands  by  foreign- 
ers, is  an  enabling  act,  and  applies  only  to  those 
who  could  not  take  lands  without  the  provisions 
of  that  law.  Lands  purchased  by  a  foreigner  before 
naturalization,  are  neld  under  that  law,  and  may 
be  transmitted  to  his  alien  heirs  or  relations,  even 
after  he  becomes  a  citizen ;  but  lands  purchased 
after  naturalization,  are  held  by  him  as  a  citizen, 
and  cannot  be  so  transmitted.  Spratt  v.  Spratt, 
1  Pet.  343. 

93.  But  that  stetute  does  not  authorise  the  de- 
scent to  such  heirs  of  land  (in  that  part  of  the  Dis- 
trict of  Columbia  which  was  cedeu  to  the  United 
Stetes  by  Maryland)  which  was  purchased  by  an 
alien  at  a  sale  made  under  an  order  of  the  court 
of  chancery,  and  of  which  no  deed  was  exec u ted 
before  the  purchaser  became  a  citizen  of  the  Uni- 
ted Stetes,  or  before  his  death.  Spratt  v.  Spratt, 
4  Pet.  393. 

94.  A,  a  naturalized  citizen,  owning  real  estete 
in  this  country,  devised  an  estate  abroad  to  his 
brokers  and  sisters,  and  by  a  residuary  clause 
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gaTe  all  hra  other  estate  to  hia  brothers  and  aiatera 
and  their  childreiii  shaie  and  share  alike,  and  ap- 
pointed trustees  (aliens)  to  sell,  &c.  B,  one  of  the 
legatees,  and  a  naturalized  citizen  of  the  United 
States,  claimed  all  the  lands  in  the  United  States 
as  the  only  one  who,  not  being  an  alien,  coold  take 
by  descent.  Held,  on  A*s  death,  all  his  lands  in 
the  United  States  vested  in  B,  and  after  3'b  death 
his  widow  had  a  right  to  dower  in  them,  though 
B  had  agreed  that  the  other  legatees  miglit  come  m 
and  take  their  shares  according  to  A*«  will.  Scott 
V.  Cohen,  2  N.  ds  M.  293. 

95.  Where  the  next  heir  of  an  intestate  is  an 
alien,  the  next  of  kin,  who  are  citizens,  inherit : 
it  does  not  escheat,  if  there  be  any  such  kin.  Haley- 
hurUm  V.  Kershaw,  3Desatis.  106.  Jackson  y.  Jack- 
son, 7  Johns.  214.  Orr  ▼.  Hodgson,  4  Wheat. 
453. 

96.  A  deed  of  land,  owned  in  fee  b^  a  married 
woman,  a  native  citizen,  executed  jointly  by  her 
and  her  alien  husband,  transfisrs  a  vahd  title. 
Whiting  v.  Stevens,  4  Conn.  44. 

97.  Thouffh  alienage  is  good  cause  of  challenge 
to  a  juror,  Barst  y.  Beeekef,  6  Johns.  332 ;  yet  ad- 
vantage cannot  be  taken  of  the  circumstance  sAer 
verdict  HolUngswortk  v.  Duane,  4  Dall.  353. 
State  V.  Q:uarrel,2  Bay,  150.  SUler  v.  Cooper,  4 
Bibb,  90. 

96.  An  alien  is  a  ratable  poll,  within  the  mean- 
ing of  the  constitution  of  Massachusetts,  and  is  to 
be  included  in  the  enumeration  which  determines 
the  number  of  representatives  a  town  can  eonsti- 
tutionally  return.    7  Mass.  523. 

99.  He  may  also  be  taxed  for  his  property,  but 
by  paying  a  tax  he  acquires  no  political  rights.  ib» 

100.  An  alien,  otherwise  qualified,  may  vote  at 
elections  of  borough  offioen  in  Pittsburgh.  Stewart 
V.  Foster,  2  Binn.  120. 

101.  So,  under  the  charter  of  the  German  Lu- 
theran congregation  of  Philadelphia,  aliens  may 
vote  for  corporate  officers.  Commonwealth  v. 
Wodver.  3  6.  dc  R.  29. 

102.  An  alien  cannot  gain  a  settlement  under  the 
pauper  laws.  Knoz  v.  Waldoborough,  3  Greenl. 
455.    J^erson  v.  Utehjield,  1  Greenl.  196. 

103.  Nor  by  intermarriage  with  a  female  citizen 
can  he  obtain  the  right  to  hold  her  lands.  Fitz- 
gerald  v.  Garvin,  Cnarlt.  285. 

104.  The  alienage  of  the  vendee  is  not  a  suffi- 
cient ground  to  entitle  the  vendor  to  a  decree 
rescinding  a  contract  for  the  sale  of  lands.  Hep- 
bum  V.  Dunlop,  1  Wheat.  197. 

105.  But  the  court  will  not  decree  specific  per- 
formance of  such  an  agreement  Orr  v.  Hodgson, 
4  Wheat  465. 

106.  A  foreigner,  who,  during  the  paper  money 
times,  came  to  this  country,  and  sold  to  tne  govern- 
ment a  cargo  of  imported  goods,  for  a  price  agreed 
upon  in  Virginia  currency,  is  bound  by  the  act 
establishing  the  scale  of  depreciation ;  the  contract 
not  appearmg  to  have  been  for  specie,  and  there 
beine  no  proof  that  a  scale,  different  from  that  pro- 
vided by  the  act,  was  contemplated  by  the  parties. 
Comntomoealth  v.  Beaumare/uUs,  3  Call,  122. 

107.  An  alien,  found  within  the  state,  is  liable 
to  be  sued  in  its  courts,  on  his  contracts,  wherever 
made.  Barrdl  v.  Benjamin,  15  Mass.  354.  Sed 
vide  Abatxmknt,  3.  4p. 

106.  A  discharge  under  the  Maryland  insolvent 
law  does  not  bar  a  recovery  on  a  cause  of  action, 
existing  before  the  dischar^,  where,  at  the  time 
of  the  contract,  the  plaintifiT  was  an  alien  and 
foreign  subject  Hobbletkwaite  v.  Batiurs,  1  Miles, 
82. 

109.  An  alien  does  not  lose  his  right  to  sue  in 
the  courts  of  the  United  States  by  residing  in  one 
of  the  states  of  the  Union.  Breedlove  v.  McoUt, 
7  Pet  413. 


II.  ^lien  Enemies, 


110.  The  general  rule  of  the  eommon  law  of 
England  is^  uat  an  alien  enemy  cannot  muntan 
an  action  in  the  courts  of  tlml  eoantir  in  his 
own  name,  during  the  war.  CrauBfsrd  v.  Tks 
WiUiam  Petm,  Peters  C.  C.  106.  WiUox  ▼. 
Henry,  I  Dall.  69.  Mumford  v.  Mttmfrrd,  1 
Gallis.  366. 

111.  A  person  beneficially  interested  in  a  anil, 
if  an  alien  enemy,  cannot  support  the  suit  in  Ihtt 
name  of  his  trustee,  who  is  not  an  alien.  Peters 
G.  C.  vbi sup. 

112.  Enemy  interest  will  not  defeat  a  suit 
brought  on  a  contract  arising  out  of  a  licensed 
trade,  ifr.  > 

113.  Contracts  made  with  an  alien  enemy  are 
lawfbl,  if  made  in  a  trade  carried  on  under  license 
of  the  government,  whether  they  arise  directly  or 
collaterally  out  of  such  licensed  trade ;  or  if  tlie 
enemy,  with  whom  the  contract  is  made,  be  in  the 
hostile  country  by  license  of  the  covemment ;  or 
if  the  contract  he  a  ransom  bona.  Crateford  v. 
The  WiUiam  Penn,  3  Wash.  C.  C,  464. 

114.  An  alien  enemy  may  take  personal  pto^ 
erty  b^  succession,  as  next  of  kin,  and  is  entitled 
to  a  distributive  share,  though  be  cannot  recover 
it  during  war ;  it  remains  in  the  hands  of  the  ad- 
ministrator in  trust  for  him,  until  the  retam  of 
peace.  Bradwdl  v.  Weeks,  1  Johns.  Cb.  206 — le- 
versed,  on  error,  by  the  turning  vote  of  the  presMeat 
of  the  senate,  all  the  laso  members  of  the  court  vo- 
ting for  an  affirmance.    13  Johns.  1. 

115.  Aliens,  resident  in  the  United  States  at  the 
time  of  vrar  breaking  out  between  their  own  coun- 
try and  the  United  States,  or  who  come  to  reside 
in  the  United  States  after  the  breaking  out  of  such 
war,  under  an  express  or  implied  permission,  may 
sue  and  be  sued,  as  in  time  of  peace;  and  it  is  not 
necessary,  for  that  purpose,  that  sttch  aliens  shcrald 
have  letters  of  safe  conduct,  or  actual  license  to 
remain  in  the  United  States,  but  a  license  aad 
protection  will  be  implied,  from  their  being  em^ 
fered  to  remain,  without  biein^  ordered  oot  of  tbs 
United  States  by  the  ezeootive.  ik,  Garka  v 
Morev,  10  Johns.  69. 

116.  But  an  alien  enemj,  residing  in  his  owm 
country  at  the  time  war  is  declared,  and  at  Ihe 
time  of  commencing  an  action  here,  cannot  vomm- 
tain  such  action.  Bdl  t.  Chapmemy  10  Johns. 
183.  1  Johns.  Ch.  206. 

117.  If  he  became  an  alien  enemy  after  the 
commencement  of  the  suit,  the  defendant  may 
plead  it.  ib, 

118.  But  where  the  plaintiff  becomes  an  alien 
enemy  after  judgpient,  the  court  will  not,  on 
motion,  stay,  or  set  aside  the  execution.  BmekUy 
V.  Lyttle,  10  Johns.  117. 

1 19.  Where  an  alien  obtains  judgment,  on  which 
a  writ  of  error  is  brought,  and  war  oecnrs  pending 
such  writ,  judgment  will  nevertheless  be  affinned 
Owens  Y.  Harmey,  9  Cranch,  180. 

120.  It  is  no  objection,  after  the  war,  that  the 
suit  was  brought  by  the  plaintiff  as  trustee  for  an 
alien  enemy.    Hamersly  v.  Lambert^  2  Johns.  Ch. 

121.  An  alien  enemy  resident  in  the  enemy's 
country  cannot,  during  the  war,  make  a  Tuid 
demise,  so  as  to  maintain  an  ejectment  fot  lanida, 
the  title  to  which  had  been  acquired  under  the  act 
of  2d  Aprilf  1796.  Jackson  v.  Decker,  11  Johns. 
418. 

122.  And  the  objection  may  be  taken  under  the 
general  issue  in  ejectment  ib. 

123.  If  a  foreign  corporation,  established  in  a 
foreign  country,  sue  in  our  courts,  and  war  inter- 
vene lietween  the  countries  pending  the  suit,  tbim 
is  not  sufficient  to  defeat  the  action,  onleae  ft 
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appear  vpcm  the  xeeord,  that  the  plaintiffs  are  not 
within  any  of  the  exceptions  which  enable  an 
alien  enemj  to  sue.  Soeuty  w.  Wheeler,  2  Gallis. 
105. 

124.  A  nentraly  or  a  citizen  of  the  United  States, 
domiciled  in  the  enemy's  country,  not  only  in  re- 
apect  to  his  property,  but  also  as  to  his  capacity  to 
sue,  is  deemed  as  much  an  alien  enemy,  as  a  per- 
son actually  born  under  the  allegiance,  and  resi- 
ding within  the  dominions  of  the  hostUe  nation. 

VIS.  A  plea  of  alien  enemy  should  be  rejected 
on  motion,  if  the  nation  in  which  the  plaintiff  is 
alleged  to  he  resident  be  at  peace  with  ours ;  trea- 
ties with  foreign  nations  bemg  part  of  the  law  of 
the  land,  of  which  the  courts  are  bound  to  take 
notiee.    Baby  v.  Dubois,  1  BUckf.  255. 

136.  And  the  eflfect  of  such  plea  in  chancery  is 
avoided  by  a  treaty  of  peace  made  after  it  is  filed. 
The  eourt  will  notice  the  fact,  though  the  plain- 
tiff do  not  reply  it    Jeknsoti  v.  Harrieon,  6  Litt. 


137.  The  aot  of  congress  of  July  6,  1798,  au- 
thomed  the  president  to  direct  the  confinement  or 
lestnint  of  alien  enemies,  although  such  confine- 
ment or  restraint  was  not  for  the  purpose  of  re- 
moving them  from  the  United  States.  Loeldngtan 
V.  SmiiJh  Peters  C.  G.  466. 

12B.  It  is  not  necessary  that  the  judicial  au- 
tbovity  should  he  called  in  to  enforce  the  regu- 
latieas  of  the  president^  in  respect  to  alien  ene- 
mies; and  the  marshal  may  act  without  such 
authority,  ib. 

129.  Congress  intended  by  this  act  to  make  the 
judieiary  auiiliary  to  the  executive,  in  effecting 
its  objects;  and  each  department  was  intended  to 
act  independently  of  toe  other,  except  that  the 
fi>nner  was  to  make  the  ordinances  of  the  latter 
the  rules  of  its  decisions,  ib. 

130.  Alien  enemies,  who  had  enrolled  them- 
selves as  volnnleers,  and  been  accepted  by  the 
piesidenty  under  the  act  of  February  6, 1812,  are 
not  entitled  to  a  discharge  on  the  ^ound  of  such 
alienage,  there  being  no  law  enjoining  the  presi- 
dent from  accepting  their  services.  WUeon  v. 
hard,  Paine,  68. 

•131.  The  &ot  that  the  commander  of  a  private- 
afmed  vessel  was  an  alien  enemy  at  the  time  of 
the  captme,  does  not  invalidate  such  capture. 
Tke  Mary  amd  Ami*,  1  Wheat.  46. 

132.  Admitting  it  to  have  any  operation,  all  that 
eonld  resolt  from  it  would  be,  the  condemnation 
of  his  interest  to  the  ^vernment  as  a  droit  of 
admiralty;  but  his  national  character  can  in  no 
wise  affeet  the  rights  of  the  owners  and  crew  of 
the  privateer,  ib. 

•1&.  Property  of  an  alien  enemy  found  within 
the  territory,  at  the  declaration  of  wfir,  is  not  con- 
fiscable as  prize ;  but  he  may  claim  it  at  the  end  of 
the  war,  unless  it  has  been  before  confiscated  by 
the  sovereign.  2%a  ddveaiure,  1  Wheat  128, 
neU. 

134.  An  alien  enemy  cannot  sustain  a  suit  in 
the  courts  of  the  United  States.  Mun^ord  v. 
Mun^ord,  1  Gallis.  366. 

135.  Nor  can  he  sustain  a  claim  in  a  prize  court; 
nor  can  a  eitiien  claim  an  enemy's  property,  in 
such  court,  on  an  alleged  sale  cnuing  the  war. 
The  EmuUme,  1  GalUe.  m. 


III.  JfaturalizaUon  of  Aliens. 

136.  An  alien  enemy  cannot  be  permitted  to 
make  the  declaration  required  by  law,  preparatory 
to  the  naturalization  of  aliens.  Ex  parte  JVetofium, 
2  Gnllis.  11.  CoHTBA,  LiuU*s  ease,  2  Browne, 
21& 


137.  An  alien  feme  oovert  may  be  naturalized 
without  the  concurrence  of  her  nusband.  Priest 
y.  Cummings,  16  Wend.  617. 

138/  Under  the  act  of  April  14, 1802,  the  regis- 
try of  aliens,  required  by  the  second  section,  must 
have  been  made  five  years  before  the  application 
for  naturalization.  Anon.  Peters  C.  C.  457.  See 
Spratt  v.  SpraU,  4  Pet.  406. 

139.  The  applicant  must  also  exhibit  common  law 

§  roof  of  the  length  of  his  residence  in  the  United 
tates,  and  also  of  the  other  matters  required  by 
the  Ist  section ;  and  parol  evidence  of  the  arrival 
of  the  ap]>licant  five  years  prior  to  the  application, 
is  insumcient.  ib, 

140.  The  proviso  in  this  act  which  excludes 
from  citizenship  aliens  whose  country  shall  be,  at 
the  time  of  the  application,  at  war  with  the  United  « 
States,  extends  to  the  supplementary  act  of  March, 
1804,  authorizing  the  naturalization  of  the  widow 
and  children  of  persons,  who,  having  pursued  the 
directions  of  the  original  act,  may  me  before  they 
have  become  naturalized.    Ex  parte  Overington, 

5  Binn.  371. 

141.  Therefore  the  minor  son  of  an  alien,  who 
had  made  report  of  himself,  conformably  to  the 
act,  but  who  bad  died  two  years  theieafter,  was 
held  not  to  be  admissible  to  the  rights  of  citizen- 
ship, the  country  from  which  he  emigrated  being, 
at  the  time  of  the  application  of  the  son,  at  war 
with  the  United.  Stales,  ib. 

142.  Under  this  act,  an  alien  must  take  the 
requiied  oaths  at  the  time  of  his  admission  to 
citiieasbip.  And  it  is  not  sufficient  that  be  took 
the  oaths  at  the  time  of  his  inving  notice  to 
become  a  citizen.  Richards  v.  JtDaSiel,  2  N.  dD 
M.  351.  And  a  certificate  of  naturalization  irregu- 
larly obtained  may  be  set  aside,  ib. 

143.  A  certificate  by  a  competent  court  that  an 
alien  has  taken  the  oath  prescribed  by  the  act 
respecting  naturalization,  raises  a  presumption  that 
the  court  was  satisfied  as  to  the  moral  character 
of  the  alien,  and  of  his  attachment  to  the  princi- 
ples of  the  constitution.     Campbell  v.   Gordon, 

6  Cianch,  176. 

144.  The  oath  of  naturalization,  when  taken, 
confers  the  rights  of  a  citizen,  and  it  is  not 
necessary  that  there  should  be  an  order  of  court 
admitting  him  to  become  a  citizen,  ib. 

145.  It  is  no  objection  that  the  records  of  natu- 
ralization do  not  mention  that  the  person  had, 
three  years  previously,  declared  his  intention  to 
become  a  citizen;  because  it  will  be  presumed 
that  the  court,  which  admitted  the  alien,  must 
have  received  evidence  of  that  fact  at  t)ie  time, 
and  admitted  the  party  as  the  law  directs.  JlfDai^ 
iel  V.  Richards,  1  M'dord,  187. 

146.  On  a  question  of  title,  the  court  may 
inquire  into  tha  regularity  of  an  alien's  pro- 
ceedings in  obtaining  a  certificate  of  citizenship. 
Vanx  V.  J^esbU,  1  M'Cord  Cb.  370. 

147.  It  is  not  necessary  that  the  record  of  natural- 
ization>  should  show  that  all  the  legal  prerequisites 
were  complied  with ;  the  judgment  beinff  conclu- 
sive of  such  compliance.  Sarke  v.  Chesapeake 
Insurance  Co.  7  Cranch,  420.  S.  P.  Riiehie  v. 
Putnam,  13  Wend.  524.  SpraU  y.  Spratt,  4  Pet 
406. 

148.  The  proceedings  respecting  the  naturaliza- 
tion of  aliens  are  to  oe  construed  liberally,  and 
every  intendment  is  in  their  favor.  Per  Nelson,  J. 
16  Wend.  625. 

149.  Naturalization  relates  back,  and  confirms 
the  title  to  land  vwrchased  during  alienage.  Jack- 
son V.  Beach,  1  Johns.  Ch.  399. 

150.  But  it  does  not  retrospectively  confirm  a 
title  claimed  by  descent.  Vaux  v.  J^Ttsbit,  1  M'Cord 
Ch.  370. 

151.  The  only  oath  required,  by  any  lav,  to  be 
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Ulwn  by  an  alien,  on  hit  beooming  a  eitiaen,  is 
that  pretoribed  bj  the  act  of  oongreM.  Qrau' 
MUin'seoM,!  Hill,  141. 

152.  The  individual  eUtea,  it  aeemsy  ainoe  the 
adoption  of  the  eoostitution  of  the  United  Statea, 
hare  not  authority  to  paaa  natundixation  lawa. 
Chirac  v.  ChirAC^  2  Wheat.  259.  CoNTnA,  ColU 
T.  CoUtt,  2  Dall.  294. 

153.  The  naturalixation  act  of  Pennsylvania,  of 
1769,  IB  rendered  void  knr  the  state  constitution 
subsequently  adopted.  CmiUd  Su^m»  y.  VUloU^ 
2  DaU.  370. 

164.  Where  a  British  subjeet  was  duly  natural- 
ized  in  a  state,  before  the  adoption  of  the  United 
States  constitution,  and  continued  to  reside  there 
until  that  event,  he  became,  by  virtue  thereof,  a 
citiaen  of  the  United  SUtea.  Tsars  ▼.  WkiU^  8 
Gar.  Law  Repoe.  112. 

156.  Naturalization  merely  removes  the  disa- 
bility of  the  alien  to  hold  lands,  leaving  the  state 
a  right  to  enter,  if  he  die  without  heirs,  or  leaving 
alien  heirs  only.    StOUffj,  Forgetfy  1  Cow.  89. 

156.  Afler  a  great  lapse  of  time,  the  question 
whether  a  foreigner  had  actually  become  a  citiien, 
by  taking  the  oSlh  formerly  required  by  state  laws, 
(or  otherwise,)  may  be  decided  by  ftcts  and  cir- 
cumstances leading  to  a  presumption  that  he  had. 
JdttUe  V.  Feiwfiekf  4  Rano.  685. 

157.  An  alien  widow  of  a  citisen^  who  devised 
land  to  her,  cannot  hold  it,  (such  devise  being  void 
hv  statute  of  New  York,)  though  ailer  bis  death 
she  seasonably  took  the  incipient  steps  required  by 
law  to  become  natnraiiied.  Jlfiie^  v  MiekSf  10 
Wend.  379.  AUUr,  it  seems,  if  such  steps  had 
been  taken  before  her  husband's  death,  ih. 

Pleading  alienage.    See  Abatxmut,  28  — ^  46. 


ALIMONY.    See  Husband  Sl  Wife,  IX.  (d.) 


ALLEGIANCE. 

1.  The  principle  of  the  English  law,  that  no  man 
can,  even  for  the  most  pressing  reasons,  divest 
himself  of  the  allegiance  under  which  he  was 
bom,  is  not  corapalible  with  the  constitution  of 
Peansylrania.    JiuJuon  v.  Bums,  3  Binn.  85. 

2.  fiut  it  seems  that  a  citizen  of  the  United 
States  cannot  throw  off  his  allegiance  to  his 
country,  without  a  law  authorizing  him  to  do  so. 
UmiUd  Suuet  v.  GtUies,  Peters  C.  C.  161. 

3.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  British  courts  to  the  American  otifs- 
noH  ;  and  the  court,  in  the  case  of  Blight's  Lessee 
▼.  RachesteTt  7  Wheat.  544,  adopted  the  same  rule 
with  respect  to  the  rights  of  British  subjects  here 
-^that,  although  bom  before  the  revolution,  they 
are  equally  incapable  with  those  born  subsequent 
to  that  event,  of  inheriting  or  transmitting  the 
inheritance  of  lands  in  this  country.  IngUs  ▼. 
TrusUes,  ^.  3  Pet.  121 . 

4.  The  British  doctrine,  therefore,  is,  that  the 
American  MmtmuOif  by  remaining  in  America 
after  the  peace,  lost  their  character  of  British 
subjects ;  and  our  doctrine  is,  that  by  withdrawing 
from  this  country,  and  adhering  to  the  British 
government,  they  lost,  or  perhaps,  more  properly 
speaking,  never  acquired  the  character  of  Ameri- 
can citiiens.  ib. 

6.  The  right  of  election  must  necessarily  exist 
in  all  revolutions  like  ours ;  and  is  well  established 
by  adjudged  cases,  ib, 

6.  A  person,  who  is  a  naturalized  citizen  of  this 
country,  cannot  render  himself  an  alien,  by  merely 
taking  an  oath  of  allegiance  to  a  foreign  nation : 
he  must,  at  least,  likewise  change  his  domicH. 
^A  V.  SUmghian,  2  Johns.  Gas.  407. 

7'  Aa  ahtsiioo  firom  one's  ooontiy,  with  inten- 


tion to  retnmf  cannot  be  oomtraed  to  be  szpa> 
triatioa ;  nor  even  an  avowed  intent  of  expatria- 
tion, and  renunciation  of  allegianee,  imleas  oa« 
becomes  a  subject  of  a  foreign  state.  Tsikoi  v. 
Jmssn,  3  Dall.  133. 

8.  Nor  where  one  aails  from  his  country  with  «■ 
iniquitous  purpose,  as  a  cruiser  against  friendly 
powers,  ib, 

9.  It  .seems,  renunciation  of  alleipanee  to  aatito 
does  not  imply  or  draw  after  it  renunciation  et 
allegiance  to  the  United  States,  ih. 

10.  Conquest  of  a  oountry  changes  the  alle 
giaaee  of  its  inhabitants.  Umted  Suues  v.  Fwdm 
flMm,  7  Pet.  61.    &«  4i2s9  3  Pet  166. 

11.  A  citizen  of  the  United  Stales  cannotexpatri^ 
ate  himself  (if  he  can  in  any  wa^)  without  a  bona 
fde  change  of  domicil :  expatriation  can  never  be 
asserted  as  a  cover  for  fraud,  or  to  justify  a  crime 
against  the  country,  or  violation  of  its  laws.  &m»- 
Mma  Trimdsd,  7  Wheat.  348. 

12.  Qwers,  whether  an  American  citizen  can  in 
any  way  divest  himself  absolutely  of  that  charaa- 
ter,  except  in  some  manner  prescribed  by  law.  t&. 
Murrmiff  v.  Charming  Betsey^  2  Cnnoh,  120.  Mm* 
my  V.  M'Carhf,  2  Munf.  3&.  He  cannot  divolvm 
the  compact  between  him  and  his  oountry,  with- 
out the  consent  or  default  of  the  community. 
Untied  ataUs  v.  mUiams,  4  Hall*s  Am.  Law  Joufw 
nal,  361.  AintiU  v.  MartiM,  9  Mass.  461,  per  Fsr- 
sons,  C.  J.    See2  Pet.  122.  160. 

13.  He  can,  by  residing  in  a  foreign  eountry, 
aoquire  the  commercial  privileges  altMhed  to  Ua 
domicil,  and,  by  making  himself  a  subject  of  a 
foreign  power,  plaoe  himself  out  of  the  protection  of 
the  United  States,  while  he  is  within  the  territory 
of  the  new  sovereign,  to  whom  he  haa  sworn  alle* 
giance.    2  Cranch,  120. 

14.  By  the  common  law,  allegiance  to  the  gov« 
emment  of  the  country  of  one?  birth  cannot  be 
discharged  by  naturalisation  in  a  foreign  country ; 
but  his  duties  to  his  native  country  remain  un» 
changed  and  unimpaired  by  such  naturalization. 
9  Mass.  461. 

16.  The  Sovereign  cannot  discharge  a  aukjeet 
from  his  allegiance  against  his  consent,  except  by 
disfranchisement  as  a  punishment  for  crime,  f^ 

16.  The  allegiance  formerly  dun  by  the  peopia 
of  this  country  to  the  English  sovseeign,  wan 
transferred,  on  the  happening  of  the  revolution,  to 
the  government  of  tbieir  own  country,  ib.  JifB^ 
vaine  v.  Coxe,  4  Cranch,  209. 

17.  Therefore,  one  bom  in  New  Jeraey  before 
1776,  and  residing  there  till  1777,  and  then  joining 
the  British  army,  and  ever  after  adhering  to  the 
British,  claiming  to  be  a  British  subjeet,  and  re- 
ceiving compensation  from  that  government  for 
his  loysltv  and  suffiBrings  as  a  refugee,  may  never- 
theless  take  lands  by  descent  in  New  Jersey,  that 
state  havinff  a  right  to  his  allegiance,  and  power 
to  compel  nis  eervioes  as  a  citizen.  4  Cranch, 
209. 

18.  Although  a  citizen  of  the  United  States  may 
have  a  right  to  expatriate  himself  and  become  n 
citizen  oranother  country,  it  seems  he  haa  no  right 
in  his  new  character  to  injure  the  country  of  nis 
first  allegiance,  by  open  violation  of  her' treaties 
with  foreign  powers.  Jansen  v.  The  Vr&w*  CArts- 
tui«,Bee,%. 

19.  Allegiance  may  be  dissolved  by  the  mnlual 
consent  or  the  government  and  ite  snbjeote  or 
citizena.  Inglis  v.  Sailors'  Smug  Harbor,  3  Pet. 
126. 


ALLIANCE  AND  ALLIES. 

1.  The  United  States  were  bound,  as  an  ally  of 
France,  by  the  capitulation  between  Great  Britain 
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and  Fraaee  Ibr  the  ■onmnder  of  Dominioa. 
▼.  Tke  Re^lutwi^  2  Dall.  15. 


Miller 


3.  The  eompactf  and  agreements  of  allied  na- 
tions with  the  ooBunoB  enemy  bind  each  other, 
when  thev  tend  to  the  accomplishment  of  the  ob- 
jects of  the  allies,  ib. 


ALLUVION  AND  DERELICTION. 

1.  The  owner  of  lands  on  the  margin  of  a  river, 
or  other  waters,  is  entitled  to  the  addition  thereto, 
that  may  be  made  by  gradual  accretion  from  natu- 
ral causes.  G«>«tca  v.  Hug/ua,  1  Gill  &  Johns. 
249.  HanMn  v.  w^n/ Amy,  5  Wheat.  380.  Ingra- 
ham  V.  fViUunsonf  4  Pick.  273.  5  Amer.  Law 
Journal,  167.    2  ib.  307. 

2.  Also,  accretions  from  natural  and  artificial 
causes  combined.  Aduins  ▼.  Frotktngham,  3  Mass. 
3ti3.  As  by  the  erection  of  wharves,  which  afiect 
the  natural  action  of  the  water,  ib. 

3.  Sea-weed  thrown  up  by  the  sea  is  one  of  the 
marine  increases  ansin^^  by  slow  degrees,  and  be- 
longs to  the  owner  of  the  soil.  EmanM  v.  TumbyU^ 
2  Johns.  322.  Proprietors  of  Flal  Grounds  in  Cohms- 
sei  JMtte  Harbor  v.  Tower y  in  supreme  court  of  Mas- 
■acbusetts,  October  Term,  Norfolk  county,  1821. 

4.  AUter,  of  sea- weed  that  ffrows  and  accumu- 
lates on  the  bed  of  a  navigable  river,  below  low- 
water  mark.     Chapnum  v.  JCimballf  9  Conn.  38. 

*  5.  If  a  navigable  lake  recede  gradually  and  in- 
sensibly, the  derelict  land  belongs  to  the  adjacent 
riparian  proprietors ;  but  if  the  recession  be  sudden 
sAd  sensible,  such  land  belongs  to  the  state,  and  is 
the  subject  of  entry,  it  seems,  under  the  North 
Carolina  act  of  1777,  c.  1.  Murry  v.  Senium,  1 
Hawks,  56.  Gtraud  v.  Hugha^  1  Gill  db  Johns. 
949. 

6.  The  land  that  is  separated  from  one's  farm 
by  a  sudden  change  of  the  bed  of  a  river  not  navi- 
gable, may  be  reclaimed  by  him  who  lost  it.  /»- 
graham  v.  WiiMnMomf  4  Pick.  273. 

7.  Where,  by  the  erection  of  a  dam  in  Schuyl- 
kiil  River,  a  rook  below  the  dam,  that  had  been  pri- 
vate property,  and  above  low- water  mark,  became 
surrounaed  at  all  times  b^  water,  and  was  dry  only 
at  ksw  tide,  and  a  short  time  before  and  after ;  it 
was  held  (one  jndge  dissenting)  that  the  rock  re- 
Mained  the  property  of  the  former  owner.  Cmi- 
immtSMM  ▼.  Skawy  14  S.  &  R.  9. 


ALTERATION  OF  INSTRUMENTS. 

1.  If  an  instrument,  whether  sealed  or  unsealed, 
be  altered  in  a  material  part  by  the  party  claiming 
under  it,  he  cannot  recover  on  it.  JVsioe/2  v.  May* 
btrryy  3  Leigh,  250.  MiUs  v.  Starr,  3  Bailey,  359. 

2.  In  a  note  payable  in  **  merchantable  neat 
stock,'*  an  insertion  of  the  word  <*^oung"  after 
the  word  **  merchantable,"  is  a  material  alteration ; 
and  if  made  hj  the  promisee  designedly,  it  de- 
stroys the  validity  of  the  ^ote.  MartoadaU  v. 
FoUtt,  1  N.  Hamp.  96. 

3.  When  a  note  is  thus  made  void  by  alteration, 
the  promisee  is  not  at  liberty  to  prove  the  contract 
l^  other  evidence,  ib, 

4.  Where  a  person,  not  present  at  the  execution 
of  a  promissory  note,  afterwards  put  his  name 
thereto  as  a  witness,  by  the  proenrement  of  the 
payee,  it  was  held  to  m  a  materisl  alteration  of 
the  note,  which  avoided  it.  Homer  t.  WaUie^ 
11  Mass.  309.  See  also  BrackeU  v.  Motmtfort, 
SFairf.  115. 

D.  Alitor,  perhaps,  where  a  person  present  at  the 
execution  pwces  his  name  as  a  witness,  two  or 
three  hours  afterwards,  at  the  payee's  request, 
without  the  consent  or  knowledge  of  the  maker, 


but  with  no  fraudulent  intent.    Smith  v.  Dunham, 
6  Pick.  249. 

6.  An  alteration,  which  does  not  vary  the  mean- 
ing of  an  instrument,  does  not  avoid  it,  though 
made  by  the  party  claiming  under  it.  /tichoU  v. 
Johneon,  10  Conn.  192. 

7.  Inserting  the  words  *< or  order"  in  a  note, 
by  the  holder,  avoids  it.  Stagg  v.  Pepoon,  1  N. 
&  M.  103. 

8.  Wbere  a  note  was  made  and  indorsed  for  the 
accommodation  of  the  maker,  at  A,  where  the 
parties  resided,  and  the  maker,  without  the  indor- 
ser's  consent  or  knowledge,  wrote,  in  the  margin 
thereof,  "  payable  at  the  Bank  of  America,"  which 
is  in  another  place,  it  was  held  to  be  a  material 
alteration  which  discharged  the  indorser.  Woodf 
worth  V.  Bank  of  Amertea,  19  Johns.  391  —  re- 
versing the  judfpnent  in  18  Johns.  315. 

9.  An  alteration  in  the  date  or  amount  of  a  note 
by  the  payee,  in  any  material  respect,  avoids  it, 
as  to  the  maker,  even  in  the  hands  of  an  innocent 
indorsee  for  valuable  consideration.  Stephens  v. 
Graham,  7 S.  &;  R.  508.  Ooud  v.  Stout,b  LiU.  205. 
United  States  Bank  v.  Russel,  3  Yeates,  391.  Pan- 
key  V.  MitehsU,  1  Breese,  301.  MiteheU  v.  Ring- 
gold,  3  Har.  dt,  J.  159.  5  Monr.  31.  Though  bv 
the  alteration  the  day  of  payment  is  protracted. 
3  Yeates,  391. 

10.  And  though  the  note  was  originally  dated 
wrong  by  mere  mistake,  yet  an  alteration,  without 
the  maker's  consent,  express  or  implied,  renders  it 
void.    Bowers  v.  Jewell,  2  N.  Hamp.  543. 

11.  An  alteration  in  the  date  of  an  assignment 
of  a  note  does  not  afiect  the  assignee's  claim  on 
the  maker.     GrijRtk  v.  Cox,  1  Overt.  210. 

12.  Nor  the  addition  of  a  date  to  an  indorse* 
ment  of  a  partial  payment.  Hotot  v.  Thompson, 
2  Fairf.  152. 

13.  An  alteration  on  the  face  of  a  note,  unsup^ 
ported  by  other  proof,  is  not  competent  evidence 
to  set  it  aside ;  but  where  such  an  alteration  or 
erasure  appears,  as  renders  the  note  suspicious,  the 
party  may  show  corroborating  circumstances  to 
strengthen  the  suspicion.  Munkin  v.  BlaekweU, 
2  Johns.  Cas.  198. 

14.  Where  two  sign  a  note,  and  one  of  tbem 
af^rwards  alters  it,  by  increasing  the  sum  pey&- 
ble,  without  the  other  s  ccmsent,  the  latter  is  dis- 
charged.    OoodiMan  yf  Eastman,  4  N.  Hamp.  455. 

15.  Where,  in  such  case,  the  sum  is  altered  to  a 
less  amount,  in  a  sealed  instrument,  advantage 
oannot  be  taken  thereof  on  the  plea  of  non  est  fac- 
tum.    Ogle  V.  Graham,  2  Pennsylv.  132. 

16.  In  a  simple  contract,  the  addition  of  a  word 
which  the  law  would  snpply  if  it  were  not  added 
to  the  writing,  is  not  such  an  alteration,  either  in 
matter  or  form,  as  avoids  the  contract.  Hunt  v. 
Adams,  6  Mass.  519.  StaU  v.  CUley,  1  N.  Hamp. 
97. 

17.  Thus  the  insertion  of  the  word  "jew," 
which  had  been  omitted,  in  the  date  of  a  note, 
though  interlined  by  the  payee  without  consent, 
will  not  annul  the  contract.    6  Mass.  519. 

18.  So  of  the  insertion  of  «^ood"  before  the 
words  **  merchantable  wool,"  m  a  note.  1  N. 
Hamp.  97. 

19.  Where  the  principal  in  a  bail  bond,  after  the 
snrety«had  signed  it,  but  before  delivery,  erased 
the  name  of  the  sheriff  as  obligee,  and  inserted 
that  of  the  constable,  who  servM  the  writ,  at  his 
suggestion  and  in  his  presence,  the  alteration  was 
held  not  to  avoid  the  cmligstion  of  the  surety,  his 
consent  being  presnmed.  Haley,  Russ,l  Qreenh 
334. 

90.  Where  a  bill  of  exchange,  indorsed  in  blank, 
and  left  in  the  drawer's  hands,  was  transferred  to 
A,  without  the  knowledge  of  the  indorser,  with 
these  words  written  by  the  drawer  under  his  name, 
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<«  Left  with  A  as  coHaterel ;"  it  was  held  that  the 
bill  was  not  altered,  and  that  the  indoraers  were 
not  thereby  discharged.     Bttehdlor  t.  Priest^  12 
Pick.  399. 
21.  A  note  in  these  words,  *'  For  value  received, 

1  promise  to  paj  to  Q.  Railway  Company,  or  or- 
der," dtc.,  was  interlined,  after  it  was  signed,  and 
a  third  person  (E.  P.)  had  indorsed  his  name  on 
it,  by  adding  above  the  words  "  Q.  Railway  Com- 
pany, or  order,"  the  words  *'the  order  of  E. 
Prescott."  Thera  being  no  fraud,  this  alteration 
was  held  not  to  vitiate  the  note,  and  the  railwav 
company  recovered  of  the  maker.  GraniU  Bad' 
toriv  Company  v.  Bacon,  15  Pick.  239. 

iu.  Where  an  agreement  is  reduced  to  writing, 
whether  under  seal  or  not,  so  as  to  merge  the 
original  promise,  and  the  written  agreement  is  so 
altered  as  to  avoid  it,  the  partv  cannot  resort 
to  the  original  contract.  JVstMU  v.  Mu^erry,  3 
Leigh,  250.  Wktdoek  v.  Preevum^  13  Pick.  166. 
MiUs  V.  Starr,  2  Bailcj,  359. 

23.  Where  a  note  is  intended  to  be  made  for 
eight  hundred  dollars,  and  is  indorsed  by  the  pavee 
for  the  maker's  accommodation,  and  delivered  to 
him,  and  bv  mistake  the  words  ^<  hundred  dollars  '* 
are  omitted,  so  it  purports  to  be  a  note  for  eight 

.,  the  maker,  without  the  indorser's  assent, 
may  itisert  the  words  <*  hundred  dollars,"  and  the 
indorser  will  be  held.  Boyd  v.  Brotkerson,  10 
Wend.  93. 

24.  In  such  case,  the  (question,  as  to  the  sum  in- 
tended to  be  inserted,  is  for  the  jury ;  and  the 
maker  is  a  competent  witness  to  prove  such  inten- 
tion, ib. 

25.  Where  an  agreement  signed  by  three  was  al- 
tsfed,  by  consent  of  two  of  them,  by  adding  seals  to 
Uw  three  names,  and  interlining  tlie  words  **  jointly 
and  severally,"  and  then  was  delivered  by  those 
twc^  it  was  held  that  they  were  bound  bv  the  in- 
struinent  in  its  altered  form.  IVarring  v.  IVUUams^ 
8  FiiA.  322. 

26.  A  gave  an  officer  a  receipt  for  goods  at- 
tached; afterwards  B  signed  the  same  receipt, 
the  goods,  in  the  mean  time,  having  been  attached 
and  taken  off  bv  C.  A  sued  C  for  taking  off  the 
goods,  and,  with  the  consent  of  the  officer  and  B, 
cut  B's  name  from  the  receipt,  to  render  B  a  com- 
petent witness  in  the  suit.  The  receipt  was  held 
not  to  be  thereby  destroyed.  Bwrrow9  v.  Stbd^ 
dard,  3  Conn.  160. 

27.  Where  a  bargain  was  made  as  to  the  terms 
of  payment  for  land,  and  a  note  was  thereupon 
written,  payable  on  demand,  and  the  promisor  ob- 
jected that  it  was  not  according^  to  the  bargain, 
and  a  memorandum  was  then  written  on  the  same 
paper,  according  to  the  bargain ;  cutting  off  this 
memorandum  was  held  to  be  an  alteration  that 
avoided  the  note.  fVheeloek  v.  Freeman,  13  Pick. 
165. 

28.  If  a  petition  for  a  road  is  altered,  after  sig- 
nature, in  a  part  not  material  nor  affecting  the 
general  object  sought  by  the-  petitioners,  though 
without  the  knowledge  of  one  of  them,  he  is  not 
thereby  discharged  from  his  liability  to  contribute 
to  the  expenses  for  which  he  would  otherwise  be 
liable.  Patridge  v.  BaUard,  2  Greenl.  50.  S.  P. 
J9weU  V.  Cornforth,  3  Oreenl.  107. 

29.  Secus,  where  the  alteration  is  material,  so 
that  the  party  is  thereby  injuriously  affected,  or 
his  expectations  defeated.  Jemeti  v.  Hodgdon, 
3  Greenl.  103.    See  Irvin  v.  Turnpike  Company, 

2  Pennsvl.  466. 

30.  The  holder  of  a  note  may  erase  credits  en- 
terea  on  it  by  mistake ;  and  whether  they  have 
been  so  entered  must  be  determined  bv  the  jury, 
and  not  by  court.     Tubb  v.  Madding,  Minor,  lSl9. 

31 .  Erasures  and  alterations  in  an  original  book 
account  do.  not  destroy  ite  character  as  an  original : 


it  is  still  competent  evidence  before  auditors,  but 
subject  to  diminished  credit.  Sarg^ant  v.  PtHU" 
bone,  1  Aik.  355. 

32.  A  material  alteration  or  interlineation  of  a 
bond,  after  execution,  avoids  it.  Miller  v.  Suttart, 
4  Wash.  C.  C.  S6.  Commissioners  v.  Hannion, 
1  N.  &  M.  564.  Hefeifinger  v.  Shute,  16  8.  4k 
R.  44.  Lewis  v.  Payn,  8  Cow.  71.  Penny  v.  Car- 
withe,  18  Johns  499. 

33.  But  there  are  exceptions  to  this  rale — as 
when  the  alteration  is  made  bv  consent  of  parties, 
whether  given  before  or  after  execution;  and 
such  consent  may  be  proved  by  parol.  Sptake  r. 
United  States,  9  Crunch,  28.     Boardman  v.  Gore, 

1  Stew.  517.  IVooley  v.  Constant,  4  Johns.  54. 
S.  P.  Kerwin's  ease,  8  Cow.  118. 

34.  If  blank  spaces  be  left,  to  be  filled  after  exe- 
cution, the  consent  of  the  party  executing,  that 
they  shall  be  afterwards  filled,  is  to  be  implied. 
Wiley  v.  Moon,  17  S.  ^  R.  438.  Smith  v.  Crook- 
er,  5  Mass.  538.  S.  P.  Duncan  v.  Hodges,  4 
M'Cord,  239.  Jordan  v.  Jfeilson,  2  Wash.  164. 
Boardmtin  v.  Gore,  1  Stew  517.     Bunk  v.  Curry, 

2  Dana,  142.     See  Bond,  10. 

35.  The  insertion  of  the  name  of  an  obligor  in 
the  body  of  a  bond,  after  he  has  executed  it,  is  not 
a  material  alteration ;  as  he  would  be  held  if  it  had 
not  been  inserted.  5  Mass.  ii^t  sup.  S.  P.  Stone  v. 
Wilson,  4  M'Cord,  203.  Fulton  s  ease,  7  Cow.  484. 

36.  A  deed  of  conveyance  of  slaves  havinff  , 
been  signed,  sealed,  and  delivered,  with  a  blank 
left  for  the  date,  the  donee  afterwcnb  inserted  the 
date:  no  fraud  or  imposition  appearing  to  have 
been  practised  in  obtaining  It,  and  no  evil  de«ign 
in  filling  up  the  blank,  the  deed  was  adjudged  to 
be  good,  the  date  not  being  a  material  part  thereof. 
Whiting  V.  Danid,  I  H.  &.  M.  391.  Sed  vide 
Bea  V.  Quick,  1  Green,  312. 

37.  Declaration  upon  a  bond  executed  to  A,  and 
assigned  to  the  plaintiff;  the  bond  produced  in 
evicfence  had  an  assignment  indorsed  to  B,  which 
had  been  stricken  out,  except  the  sighature  of  the 
obligee,  above  which  was  indorsed  an  assignment 
to  uie  plaintiff.  The  erasure  of  the  former  as- 
signment did  not  produce  a  variance  between  the 
obligation  and  the  proof,  in  the  absence  of  evi- 
dence of  misconduct  in  the  transaction.  Jhrwm- 
mond  V.  Cruteher,  2  Wash.  218. 

38.  The  consent  of  an  obligor  to  an  alteration  cpf 
the  bond,  given  after  the  alteration  is  made,  will 
not  repel  the  plea  of  non  est  factum;  but  a  con- 
sent given  before,  or  at  tlie  time  of  the  alteration, 
will  fie  considered  as  a  re-execotion.  OFsston  v. 
ChambUss,  6  Rand.  86.  See  Decker's  case,  6 
Cow.  59  — Appeal,  IV.   (e.J 

39.  A  bond  is  not  avoided  bv  the  tearingr  off  of 
the  seal  by  the  obligor  ftaudulently,  or  innocent- 
ly, without  the  assent  of  the  obligee.  Cutto  v. 
United  States,  1  Gallis.  69.  United  States  v. 
Spalding,  2  Mason,  478. 

40.  ^  of  a  stranger's  tearing  off  the  seal  of  a 
deed  of  land.     Rees  v.  Overbaugh,  6  Cow.  746. 

4i.  It  seems,  from  some  of  toe  authorities,  that 
any  alteration  of  an  instrument,  though  immate- 
rial, if  made  by  the  party  claiming  a  benefit  nnder 
it,  avoids  it  so  fiir  as  respects  remedy  by  aetion  on 
it.  Jfunnery  v.  CoUon,  1  Hawk»,  2&.  Wright 
V.  Wright,  2  Halst.  175.  Uwis  v.  P«an,  8  Cow. 
71.  Preoost  v.  Gratz,  Peters  O.  C.  S&.  JIfMvif 
v.  Vanderen,  1  Dall.  67.  Jackson  v.  Matin,  15 
Johns.  293. 

42.  Otherwise,  if  the  alteration  be  made  by  a 
stranger  without  the  consent  of  the  party.  8  Cow. 
71.  2  Halst.  175.  Wilkes  v.  CanUt,  5  Har.  dk  J. 
36.    5  Conn.  540. 

43.  An  alteration  in  a  bond  by  a  clerk  in  the  cus- 
tom house,  after  its  execation,  for  the  purpose  of 
correcting  it,  but  not  aifeetlng  its  coastnMlioB 
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wms  held  to  be  the  act  of  a  stranger,  and  immate 
rial,  and  not  to  avoid  it.     United  Slates  ▼.  Hatch, 
Paine,  33(3. 

44.  An  alteration  bj  a  straoger,  though  material, 
will  not  render  the  inBtrument  inoperative.  Jiiekolt 
T.  Johnson^  10  Conn.  102. 

45.  if  a  bond  be  executed  by  B,a»aQx«t}r  for  A, 
to  obtain  an  appeal  from  a  justice's  judgment,  and 
ike  justice  refuse  to  accept  it,  and  ailerwards, 
without  B'a  knowledge,  the  name  of  C  is  inter* 
lined  u  an  obligor,  who  executes  the  bond,  and 
the  justice  then  accepts  it,  it  is  void  as  to  B. 
Omeait  v.  Longf  4  Cranch,  60. 

40.  Where  the  obligee  in  a  single  bill,  who 
was  about  to  assign  it,  requested  two  persons,  who 
were  not  present  at  the  original  execution,  to  wit^ 
iiees  it,  which  was  done,  it  was  held  that,  if  it  was 
done  by  mistake,  and  with  the  intention  of  wit^ 
nessing  the  assignment,  and  not  the  bill,  it  did  not 
avoid  the  instrument;  but  if  done  to  authenti- 
cate the  billy  it  rendered  the  bill  void.  Marshail 
V.  QfiugUr^  10  S.  &  R.  164. 

47.  Sut  if  a  blank  be  left  in  a  bill  for  the  name 
of  t|^  payee,  which  is  afterwards  filled  up  with 
his  consent,  this  is  not  such  an  alteration  as  avoids 
the  bill.  StaU  v.  Berger,  10  S.  &,  R.  170. 
*  4S.  And  it  is  error  for  the  court  to  take  from 
tbe  jury  the  question  of  the  due  execution  of  the 
instrument.  A. 

49.  A  bond,  to  which  a  writing  had  been  at- 
tached, which  has  been  torn  off,  cannot  be  re- 
ceived in  evidence  after  such  mutilation.  Price 
V.  TaUman,  Coxe,  447. 

50.  Alterations  in  an  instrument,  though  nnate- 
rial,  do  not  invalidate  it,  if  made  with  consent  of 
the  parties.     Cttmden  Bank  v.  HaU,  2  Green,  583. 

&1.  If  there  is  an  interlineation  in  a  material 
part  of  an  appeal  bond,  which  is  not  noted  at  the 
foot  thereof,  the  bond  will  be  defective,  and  the 
appeal  may  be  dismissed.  Sutvhm  v.  Harden/' 
herek,  5  Halst.  288.   Skimn  v.  WhiU,  6  Halst.  187. 

&  Bat  after  a  motion  to  dismiss  an  sppeal  for 
this  reason,  the  appellant  may  provfe  by  the  at- 
testing witness,  or  the  i»erson  who  drew  the  bond, 
(if  in  court,)  that  the  interlineations  were  made 
befi>re  the  bond  was  executed.  Roekafellan  v. 
Sm^  7  Halst  180.     Slunn  v.  Whke,  ubi  sup. 

53.  Erasure  by  a  stranger  of  the  names  of  the 
•nesting  witnesses  to  a  deed,  after  its  eiecution 
whI  delivery,  will  not  avoid  it  \  «uch  witnesses  not 
being  required.     Wilkes  v.  Caulk,  5  Har.  &,  J.  36. 

54.  An  slteiation  in  a  deed  bv  the  scrivener,  at 
the  grantee's  suggestion,  after  the  grantor's  death, 
by  changing,  according  to  the  truth  of  the  case,  the 
c5hristian  name  of  one  of  the  ownexB,  on  whom  the 
land  was  described  as  adjoining,  was  held  not  to 
impair  the  credit  of  the  deed.  Hatch  v.  Hatch,  9 
Mass.  307. 

55.  If  a  grantee  voluntarily  destrov  his  deed, 
or  fraudulently  make  an  immaterisJ  alteration 
therein,  his  tide  to  the  land  is  not  thereby  impaired. 
Borret  V.  Tharndike,  1  Gieenl.  73. 

56.  So,  though  a  deed  of  land  be  altered,  even 
feloniously,  after  its  execution,  this  does  not  avoid 
the  title.  Jaekstm  v.  Jacoby,  9  Cow.  125.  S.  P. 
htwis  V.  Payn,  8  Cow.  71. 

57.  But  the  alteration  avoids  the  covenants  in 
the  deed ;  a  valid  deed  being  essential  to  these. 
8  Cow.  71.    1  Watts,  236. 

58.  When  a  deed  has  been  acknowledged  be- 
Ibre  a  magistrate,  appointed  by  law  to  tuce  and 
crertiftr  the  acknowledgment,  in  order  that  the  deed 
may  be  recorded,  the  parties  have  no  right  to  make 
tfie  most  trifling  alteration.  Moore  v.  Bickham,  4 
Binn.  1.     Coit  v.  Starkweather,  8  Conn.  289. 

59.  A  purchaser-of  land  is  not  bound  to  accept  a 
deed  of  bargain  and  sale,  in  which  there  is  a  blank 
leA  6*r  the  consideration  money,  although  the 


grantors,  after  acknowledgment  of  the  deed,  have 
authorized  an  sgent  to  fill  the  blank.    4  Binn.  1. 

GO.  Where  tlie  subject  matter  of  a  deed  lies  in 
grantf  (as  rent,  or  other  incorporeal  hereditament,) 
so  that  the  estate  cannot  exist  without  deed,'  be- 
cause it  is  of  the  essence  of  the  estate ;  any  altera- 
tion of  the  deed,  material  or  immaterial,  if  made 
by  the  party  claiming  the  estate,  avoids  the  deed 
as  to  him,  to  all  intents  and  purposes ;  so  that  not 
only  all  remedy  by  action,  but  the  estate  itself,  is 
gone.     LttM  V.  Payn,  8  Cow.  71. 

6K  But  where  a  rent  was  created  by  duplicate 
deeds,  one  l>einflr  in  the  hands  of  each  party,  and 
the  grantee  of  Uie  rent  altered  his  deed  in  a  mate- 
rial part,  neither  the  remedv  nor  the  estate  was 
destroyed;  for,  though  his  oeed  was  avoided,  yet 
both  were  originals,  and  the  grantor's  deed  support- 
ed the  estate,  w. 

62.  Whether  an  alteration  is  material  is  a  ques- 
tion of  law,  and  it  is  error  for  the  court  to  leave 
tliat  question  to  the  jury.  Stephens  v.  Graham,  7 
S.  &,  R.  508.  S.  P.  Bouters  v.  Jewell,  2  N.  Hamp. 
543.     Steele  v.  Spencer,  1  Pet.  552. 

63.  This  rule,  however,  does  not  hold,  except  in 
eases  of  written  contracts  ;  thus,  where  an  altera- . 
tion  is  made  in  a  petition  for  a  road,  as  to  the 
course  thereof,  &c.,  while  it  is  pending,  it  is  for  the 
jury  to  determine  whether  tlie  alteration  is  mate- 
rial, so  as  to  exonerate  a  petitioner  from  his  liabili- 
ty for  expenses  incurred  in  the  locating,  &c.,  of  the 
road.  Patridge  v.  Ballard,  2  Greenl.  50.  Jewett 
V.  Cornforth,  3  Greenl.  107. 

64.  The  materiality  of  the  alteration,  in  such  a 
case,  is  not  a  matter  of  construction ;  it  depends 
on  facts  not  open  to  the  inspection  of  the  court, 
but  which  are  to  be  proved  by  witnesses,  of  whose 
testimony  the  jury  is  to  judge.  i6. 

65.  A  testator,  having  drawn  his  pen  through 
certain  words  in  a  memorandum  for  a  codicil  to  his 
win,  leaving  them  still  legible,  and  the  scrivener 
having  inserted  therein,  in  the  testator's  presence, 
and  with  his  consent,  certain  other  words,  mere 
expletives,  which  he  erased  after  the  testator's 
death,  these  erasures  and  interlineations  were 
held  not  to  vitiate  the  invtrument.  Cogbills  v. 
CogbiUs,  2  H.  &^  M.  467. 

66.  A  testator  thus  devised  :  "  To  my  daughter 
E  all  my  property  in  W.,  in  Connecticut,  all  the 
land  deeded  to  me  by  B,  excepting  1000  acres  of 
land,  I  deed  to  M."  It  was  alleged  that  the  word 
**  also"  had  been  erased  between  "  Connecticut'*' 
and  **  all,"  after  the  will  was  executed,  so  as  to 
give  M  not  only  the  1000  acres,  but  the  land  out 
of  which  it  was  excepted.  The  courts  held  that 
the  alteration,  if  made,  was  immaterial,  and  (not 
being  proved  to  have  been  made  by  the  party 
claiming  in  the  suit)  did  not  vitiate  the  will ;  for, 
whether  the  word  **  also  "  was  inserted  or  not,  the 
legal  efiect  and  construction  of  the  will  were  the 
same.  Jackson  v.  Malin,  15  Johns.  293.  S.  P 
Malin  V.  Malin,  1  Wend.  659. 

67.  An  addition  of  words  to  a  will  bv  interlinea- 
tion, in  the  testator's  hand- writing,  after  the  exe- 
cution, but  at  a  time  not  ascertained,  by  which  a 
bequest  of  personal  property  was  enlarged,  was 
held  valid.    Printde  v.  JifPherson,  2  Desaus.  521. 

68.  After  a  will  of  real  and  personal  estate  is 
duly  executed,  the  interlineation  of  a  new  pecu- 
niary legacy  by  the  scrivener,  at  the  testator's 
request,  and  in  the  presence  of  one  onlv  of  the 
subscribing  witnesses,  does  not  avoid  the  will. 
Wheeler  v.  Bent,  7  Pick.  61. 

69.  An  alteration  of  a  peciiniaiy  legacy  in  a  will, 
by  the  legatee  or  a  stranger,  will  not  avoid  the 
will  as  to  other  bequests.  Smith  v.  Fenner,  1  Gal- 
lis.  170. 

70.  'An  erasure  or  interlineation  in  a  material 
part  of  an  iastrament,  of  which  no  notice  is  taken  at 
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Um  time  of  ezecntionyWaBospioioascircamBtaBce, 
which  reqaires  explaaation  by  the  party  prodaeing 
U;  and  the  jory  aie  to  determine  whether  the 
explanation  given  U  aatisfactory.  Jackson  v.  O9- 
bam,  2  Wend.  565. 

71.  The  law  will  not  pretume  that  an  alteration 
apparent  on  the  face  of  a  note  wu  made  after  iti 
execntton.  CumhtrUmd  Bank  y.  HaU^  1  Ualst.  215. 
5m  ^  Greenl.  147. 

72.  Bat  whether  the  alteration  was  before  or 
an«r  the  execution  of  an  instrument,  and  whether 
made  with  or  without  the  assent  of  the  adverse 
party,  are  questions  to  the  jury.  iJb,  Bailey  t. 
Taylor,  U  Conn.  531.  Heffelfatger  v.  SkuU,  16  S. 
&  R.  44.  CommiMsioners  v.  Hamuon.  1  N.  dk  M. 
554. 

73.  In  Prmost  v.  Gratz,  Peters  C.  G.  369,  and 
in  Morris  v.  Vanderen,  1  Dall.  67,  if  was  held  that 
the  legal  presnmption  is,  that  an  alteration  or 
erasure  in  an  instrument  was  made  after  its  eze- 
cuUon.  See  1  Keble,  22.  5  Bing.  183.  2  Stark. 
Kep.  313  [278.] 

74.  In  an  action  on  a  bond  against  several 
obligors,  where  it  appears  that  the  name  of  one  of 
the  obligors  was  erased  from  the  bond,  and  the 
suit  is  brought  affainst  all  ezeept  him,  it  lies  upon 
the  obligee  to  show  that  the  erasure  was  made 
with  the  consent  of  the  other  parties.  Banington 
V.  Bonk  of  Washington,  14  8.  &  R.  405. 

75.  A  material  alteration  of  a  deed  of  land  while 
m  the  possession  of  the  mntee,  is,  prima  facie, 
fraudulent,  and  is  presumed  to  have  been  made  by 
the  grantee  himself.  Neither  he  nor  <me  claiming 
under  him,  with  notioe  of  the  alteration,  and  with- 
out having  paid  an  adequate  consideration  for  the 
land,  can  avail  himself  of  such  deed  in  evi- 
dence, nor  can  he  supply  the  want  of  it  by  parol 
evidence.     Chedoy  v.  Frost,  1  N.  Hamp.  1^. 

76.  An  interlineation,  not  noted,  and  of  differ- 
ent ink  from  the  rest  of  the  instrnment,  must  be 
explained,  it  seems,  by  him  who  would  support  it 
as  genuine.    Jackson  v.  Jaeoby,  9  Cow.  12d. 

77.  The  fact  of  an  erasure  in  a  deed,  though 
there  be  a  subscribing  witness  to  it,  may  be  proved 
by  any  other  person.  Ponny  v.  Corwiths,  18  Johns. 
499. 

78.  Attesting  witnesses  to  a  deed  are  not  neces- 
sary ;  and  when  their  names  are  erased,  the  party 
who  wishes  to  avoid  the  deed  must  prove  that  the 
rasure  was  made  afler  ite  execution  and  delivery. 
Wilkes  V.  Catdk,  5  Har.  &  J.  36. 

79.  In  the  trial  of  the  Question  whether  an  alter* 
ation  in  a  will  was  made  by  the  original  draftsman, 
or  by  a. stranger,  evidence  of  other  writings, 
proved  by  witnesses,  and  also  of  witnesses,  is  ad- 
missible to  show  that  the  peculiarities  of  the  altera- 
tion are  such  as  the  party  frequently  used  in  his  or- 
dinary hand-writing.  Smiik  v.  Fenner,  1  GalUs. 
170. 

80.  Where  the  vendee,  in  a  bill  of  sale,  wilfully 
alters  it  for  the  piHpose  of  covering  property  from 
execution,  such  altered  instrument  is  not  evidence 
to  ^  to  the  jury  in  an  action  by  such  vendee 
agamst  the  sheriff  for  taking  the  goods.  B4M 
V.  CUwuon,  10  S.  &  a.  419. 

Alteration  of  writ  —  See  Abatsmknt,  VII.  At- 

teaCHMKNT,  IV. 


AMBASSADOR  AND  FOREIGN  MINISTER. 

See  Dupont  y.  Piekon,  Arrxst,  85. 

1.  The  courte  of  the  United  States  cannot  in- 
quire whether  a  person  recognized  by  the  govern- 
ment as  a  foreign  minister  was  dulv  appointed  as 
such ;  the  recognition  by  the  president  is  conclu- 
sive upon  the  judiciary.     United  States  v.  Ortega, 


4  Wash.  C.  C.  531.    Torlade  ▼.  Barrozo.  1 
366. 

2.  The  official  aete  of  the  government  are 
elusive  evidence  irhether  he  is- or  is  not  a  tettOh- 
inff  minister.    l^AfUes,  366. 

3.  An  ambassador  or  foreign  minister  is  biA 
amenable  to  the  laws  of  the  nation  to  which  h»  is 
sent.    State  v.  De  La  Forei^  1  N.  dk  M.  217. 

4.  The  reasons  that  esteblish  the  independence 
and  inviolability  of  the  person  of  a  minister  aMlv 
also  to  secure  the  immunities  <if  his  house.  Hb 
eonUteo,  or  those  of  his  train,  partake  of  his  invi(»- 
lability.  RespubUca  v.  De  Longchamps,  1  Dafl.  IIT. 

5.  An  assault  on  a  secretory  of  legation  is, 
therefore,  punishable  as  a  vidatioR  of  the  law  er 
nations.  00  of  threate  of  harm  to  his  person  in 
the  domicil  of  the  minister,  ifr. 

6.  A  secretary  of  le|^tion  is  entitled  to  all  the 
immunities  of  a  mmister,  and  is  privileged 
against  any  prosecution,  criminal  or  civil.  Ex 
parU  Cahrora,  1  Wash.  C.  C.  230. 

7.  But  if  he  is  committed  under  a  warrant  iasoed 
by  state  authority,  he  ^cannot  he  discharged  hf  a 
court  of  the  United  Stetes  on  a  hokmt  cmmm. 
ih, 

8.  An  indictment,  under  the  statute  of  April  30, 
1790^  §  37,  far  infracting  the  Inw  of  nations  hy  * 
offering  violence  to  the  person  of  a  foreign  minis- 
ter, is  not  a  case  "affecting  ambassadon, other 
public  ministers,*'  &c.,  within  the  first  clause  of 
the  2d  section  of  the  thinl  actide  of  the  eon- 
sUtution  of  the  United  States. .  VmUd  States  v. 
OrUga,  11  Wheat.  467. 

9.  The  circuit  eonrte  haiw  jurisdiction  of  such 
an  offence,  under  the  11th  section  of  the  judiciary 
act  of  September  84, 1789.  ik, 

10.  Indictment  for  an  assault  upon  a  foreien 
minister,  1st,  against  the  act  of  congress ;  2d,  S»r 
infracting  the  law  of  nations  by  ofiering  ▼iolence 
to  the  person  of  the  minister.  The  vio&noe  was 
firing  a  pistol  at  the  minister's  house.  This  will 
not  support  the  first  count,  but  it  will  the  second. 
But  it  should  appear  that  the  defendant  knew  it 
was  the  minister's  house.  United  States  ▼.  Hamd, 
2  Wash.  C.  G.  435. 

11.  An  assault  committed  on  a  public  mintster 
by  one  who  was  ignorant,  at  the  time,  of  the  char- 
acter of  the  person  assaulted,  is  punishable  under 
the  act  of  congress,  and  the  case  is  within  the  jn* 
risdiction  of  the  federal  courte.  United  States  ▼. 
Utile,  2  Wash.  C.  O.  205.  United  States  v.  Orte- 
ga, 4  ib.  531.    United  States  v.  Bemmer,  1  Bald.940. 

12.  A  prior  assault  by  a  forei^  minister  iIb* 
prives  him. of  his  privilege,  and  will  excuse  a  bat- 
tery committed  on  him  in  self-defence,  but  will 
not  justify  an  arrest  on  process.  2  &.  4  Wash.  C. 
G.  ubi  sup. 

13.  Any  person  who  executes  process  on  a  for- 
eign minister  is  deemed  an  (^cer  under  stetute  of 
1790,  §  26.     United  States  v.  Benner,  1  Bald.  240. 

14.  An  attech6  to  a  foreign  legation  is  a  public 
minister,  within  that  statute,    ib. 

15.  A  foreign  minister  cannot  wave  his  privi- 
lege or  immunities;  and  his  submission  or  con- 
sent to  an  arrest  is  no  justification,  ib. 
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I.  Of  Process,  induding  Writs  of  Error  ^  &e. 

II.  Of  Oficers*  Returns, 

III.  Of  Dedarations. 

IV.  Of  Pleadings. 

V.  Of  Records  and  Judgments  ;  (  a.)  cm  general , 
(b.)  after  Error  or  Certiorari  bnmgkt^ 
VI.  Of  Verdicts. 

VII.  Other  Cases  of  Jimendments. 
VIII.  General  Rules 
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t.  Ammdment  of  Process ,  induiing  Writs  tf  Er» 

rar,  &c. 

I.  Mesne  ptoec—  returnable  iNiiof  term  is  void, 
and  not  amendable.  Wood  t.  HiU,  5  N.  Hamp. 
mk  Bettv.wtfiutm,  l3Pick.9a  '  Cramer  r!  Van 
Shtn^y  9  Johns.  386.  KyUs  t.  Ford,  2  Rand.  1. 
B.  P.  8  Pen.  633.    1  Monr.  146. 

8.  PkintiiT  may  amend  his  writ,  of  course,  on 

Cfmeni  of  oosts,  after  plea  in  abatement  ruled  in 
e  defendant's  Atvor.    JhUs  v.  Bishop,  Kirbj,  4. 

3.  Where  the  seal  attached  to  a  eortiorari  is  not 
the  seal  of  the  court  out  of  which  the  writ  issues, 
nn  nmendment,  by  affixing  the  right  seal,  may  be 
allowed.    PoopU  t.  SLmJben  C.  P.     5  Wend.  103. 

4.  But  on  a  plea  in  abatement  to  an  original 
writ,  made  returnaUe  to  the  supreme  court,  that 
it  was  not  under  the  seal  of  that  court,  the^  re- 
flisrd  to  allow  the  writ  to  be  amended  by  amiing 
the  seal.  HaU  t.  Jentf,  9  Pick.  446.  Bailsp  v. 
Smith,  3  Fairf.  196. 

5.  Omission  of  the  c]erk*s  name  to  a  writ  may 
be  amended,  on  payment  of  eosts.  Jenkins  y.  Ps- 
jMMi^Cnleman,  55. 

6.  If  the  clerk  omit  to  affix  the  seal  of  the  court 
to  an  ezecntion,  it  may  be  amended,  even  after 
tile  exsculion  has  been  extended  on  lands,  and  the 
extent  recorded.  Sawysr  ▼.  Baker,  3  Greenl.  89. 
Ste  4  Cow.  550. 

^  7.  A  en.  M.  tested  out  of  term,  being  voidable 
•aly,  may  be  amended.  Jones  t.  Co^,  1  Cow.  ' 
309.  Miter,  of  a  eo.  orf  resp,,  which  is  void,  if  so 
tested.  CkaiUterw.BfeckneU,4  Cow.  49.  Or  if  more 
than  a  term  intenrene  between  the  teste  and  the 
letam.  Burk  t.  Barnard,  4  Johns.  309.  Ex  parte 
Boot,  4  Cow.  548.  Vanness  v.  Harrison,  2  Pen.  632. 

8.  The  direction  of  a  en.  ad  resp.  is  amendable, 
nnd  therefore  cannot  be  excepted  to  after  appear- 
ance and  plea.    Bronson  t.  Ani,  17  Johns.  63. 

9.  Where  a  motion  was  made  to  set  aside  a  ea, 
sm.  for  irregularity,  on  the  ground  that  it  was  re- 
toraable  at  a  wrong  place,  the  court  allowed  it  to 
be  amemlBd  without  giving  notice  of  a  motion  for 
this  porpoae.    /mnnn  v.  Griswold,  1  Cow.  199. 

10.  K  ea.ad  resp.  may  be  amended,  by  correct- 
ing the  teste  as  to  the  name  of  the  chief  justice. 
iSown  V.  ApUn,  1  Cow.  203.  S.  P.  9  Wend.  486. 
C^  the  place  of  the  teste.  RaYSumd  v.  Hinman, 
4  Cow.  41. 

II.  The  teste  and  return  of  a  writ  delivered  to 
Ae  sheriff  oannot  be  altered  so  as  to  make  it  rp- 
Inmable  at  a  sttbeequent  term.  PtopU  v.  Singer, 
1  Cow.  41. 

18.  An  execution  returnable  out  of  term  is  not 
void,  but  may  be  amended.  Cramer  v.  VamAlstyne, 
9  Johns.  386.  S.  P.  Voandeasen  v.  Brower,  6  dow. 
50.    1  Monr.  146. 

13.  A  writ  issued  in  term,  and  tested  of  a  pre- 
ceding term,  is  erroneous,  but  may  be  amended 
on  payment  of  costs.  Gordon  v.  Valentine,  16 
Johns  145.     Gibbons  v.  Lareom  ^  Wend.  303. 

14.  A  writ  tested  12th  May,  1806,  returnable 
17th  May  next,  is  void,  and  not  amendable.  Bvnn 
V.  Tkomas,  2  Johns.  190. 

15.  Where  the  judgment  and  ji./n.  differ,  the 
latter  may  be  amended  by  the  former.  Black  v. 
Wisiar,  4  Dall.  267. 

16.  The  teste  and  return  days  of  e^fi.fa.  execu- 
ted were  amended  by  the  precipe,  ierthon  v. 
Keelw,  4  Teates,  205. 

17.  So  the  teste  and  return  of  an  alias  vend, 
eaut.  were  amended  by  the  attorney's  prtuipe. 
Sioemaker  v.  Knorr,  1  Dall.  197. 

18.  An  original  si  te  feeerit  seeurum  cannot  be 
•mended  by  altering  it  to  a  summons ;  the  writ 
being  conformable  to  the  procipe,  there  is  nothing 
to  amend  by.  Lynch  v.  Mechanics*  Bank,  13 
J«hna.  127. 
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19.  An  inqnintion  on  a  writ  of  inquiry  of  dam- 
ages, in  which  the  names  of  the  jurors  are  omit» 
ted,  may  be  amended.  Moore  v.  Hiess,  4  Yeates, 
378. 

20.  An  execution  tested  after  the  plaintiff's  death 
is  irregular,  but  msy  be  amended.  Center  v.  Bit' 
linghurst,  1  Cow.  33. 

21.  Where  a  writ  abates  because  one  of  the 
plaintifis  is  an  alien  enemy,  the  other  plaintiff 
may  amend  bv  striking  out  his  name,  on  paying 
costs.    Amola  v.  Sergeants,  1  Root,  86. 

22.  The  statute  of  Connecticut  concerning 
amendments  does  not  extend  to  an  alteration  which 
would  vary  the  ground  of  action,  and  introduce  a 
new  party  on  the  record.  Peek  v.  Sill,  3  Conn.  157. 

23.  Therefore  a  writ  against  A  &  B,  partners, 
cannot  be  amended  by  erasing  the  name  of  E,  and 
making  it  a  writ  against  A,  m  his  individual  ca* 
pacity.  ib.    S.  P.  Minson  v.  C/mp,  1  Wend.  71. 

24.  So  the  statutes  of  'PennsyUrania  do  not  an* 
thorise  the  introduction  of  new  parties,  whether 
plaintifSi  or  defendants ;  and  an  amendment  is 
not  allowable,  in  an  action  by  one  partner,  by  add- 
ing  other  partners*  names.  Wilson  v.  WaUaee^ 
8  8.  A.  R.  53. 

25.  A  nlaintiff  may  be  allowed  to  amend  his 
writ  and  declaration  bv  adding  jinuor  to  his  name, 
so  as  to  conform  his  oeelaration  to  the  evidence. 
Kintatd  v.  JEToioe,  10  Mass.  203. 

26.  And  by  eorrecting  his  name,  where  it  is 
wronglv  spelted.    Pwmiss  v.  ElUs,  2  Brock.  14. 

27.  In  an  action  on  contract  against  husband 
and  wife,  where  she  was  not  liable  to  be  sued,  the 
plaintiff  was  allowed,  on  paying  costs,  to  amend, 
ny  striking  out  her  name.  CoUord  v.  Sioan,  7 
Mass.  291.  Parsons  v.  Piaisted,  13  Mass.  189. 
Whiibeek  v.  Cook,  15  Johns.  487,  semb.  ace.  Con* 
TKA,  Redmgton  v.  Farrar,  5  Greenl.  379. 

28.  A  writ  of  entry  cannot  be  amended  by 
striking  out  the  name  of  one  of  the  demandants. 
Pickett  V.  King,  4  N.  Hamp.  212.  Treat  v.  M'Ma- 
hon,  2  Greenl.  120.    See  1  Pick.  228. 

29.  If  several  persons  are  sued  in  covenant,  and, 
on  ojer  had.  it  appears  that  two  of  them  were  not 
parties  to  the  deed  declared  on,  the  writ  may  be 
amended  by  striking  out  their  names,  on  payment 
of  costs  up  to  the  time  of  the  amendment  M  Chare 
V.  Burton,  1  Car.  Law  Repos.  472. 

30.  A  writ  of  dower  cannot  be  amended  by 
striking  out  the  name  of  a  wrong  township.  Tiee 
V.  Morjord,  2  Pen.  633. 

31.  The  omission  in  a  writ  of  the  name  of  a 
party  plaintiff  may  be  amended,  on  seasonable  ap- 
plication to  the  court  below ;  but  the  supreme 
court  cannot  amend  in  snoh  case.  Wiicoz  v.  //nie- 
kins,  3  Hawks,  84. 

32.  After  the  evidence  is  closed,  one  plaintiff 
may  be  allowed  to  amend  by  striking  out  a  co- 
plaintiff,  who  has  no  interest  in  the  suit.  Wilson 
V.  King,  6  Yerg.  493. 

33.  Where  a  corporation  has  been  sued  by  a 
wrong  name,  the  mistake  may  be  corrected  by  an 
amendment  of  the  writ,  ovrnkam  v.  Savings 
Bank,  5  N.  Hamp.  573.  Skerwum  v.  Connecticut 
River  Bridge  Co.  11  Mass.  338.  Bollard  v.  JVoii- 
tueket  Bank,  5  Mass.  99 

34.  In  actions  on  contract,  new  parties  canaot 
be  added  by  way  of  amendment.  Window  v.  Mer^ 
ria,  2  Fairf.  127. 

35.  The  omission  of  the  Christian  name  of  a 
defendant  in  a  warrant  cannot  be  amended. 
Johnston  v.  M*Ginn,  4  Dev.  279. 

36.  An  error  in  the  name  of  a  plaintiff  in  an  ex- 
ecution may  be  amended,  after  a  delivery  bond 
taken  in  the  proper  name,  and  execution  issued 
on  it,  when  it  is  a  clerical  mistake,  and  there  is 
enough  in  the  record  to  point  out  the  correction 
Bank  of  Kentucky  y.  Lacy,  1  Monr.  7. 
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37.  A  jad^ment  wat  recorered  ■gainiit  A,  B,  and 
C,  and  an  execution,  issued  upon  the  judgment, 
was  extended  upon  the  land  or  B.  In  the  execu- 
tion, the  judgment  was  well  described ;  but  the 
shenfT  was  commanded  that  of  the  goods,  &c.,  of 
A,  (omitting  the  names  of  B  and  Cf,)  he  cause  to 
be  paid,  &jc.  ;  held  that  the  execution  was  amend- 
able, and  that  the  land  passed  by  the  extent.  Morse 
?.  Dewey,  3  N.  Hamp.  535. 

3d.  A  fieri  facias  was  allowed  to  be  amended 
after  it  had  been  returned  satisfied.  Phelps  v. 
Ballf  1  Johns.  Cas.  31.  Coleman,  66. 

39.  An  execution  can  be  amended  after  a  sale 
has  been  made  under  it  of  lands,  the  usual  words 
of  authority  to  the  sheriff  having  been  omitted. 
Treasurers  t.  Bourdeauz.  3  M'Cord,  142.  S.  P. 
HuMeU  V.  Fogariie,  1  HiU,  167.  GUes  v.  PraU, 
ib.  239. 

40.  An  erroneous  teste  of  a  fi.fa,  by  a  clerk, 
though  executed,  is  amendable.  Baker  ▼.  Smith, 
4  Teates,  165. 

41.  If,  in  making  title  under  a  sheriff's  deed,  the 
execution,  under  which  the  sale  was  made,  omit 
the  usual  words,  "  lands  and  tenemenU,"  the 
court  will  amend  it,  being  a  clerical  mistake. 
Semb.  Toomer  v.  Purkey,  1  Rep.  Con.  Ct.  323. 
S.  P.  Jackson  y,  Anderson,  4  Wend.  474. 

42.  A  ca.  sa.  wrongly  attested  as  to  the  name 
of  the  chief  justice,  is  amendable ;  and  where  this 
mistake  occurs,  the  sheriff  cannot  obrect  it  in  an 
action  for  an  escape.  Ross  ▼.  Luther,  4  Cow. 
158. 

43.  K  fi.fa.  tested'ont  of  term,  is  not  absolutely 
Toid,  but  may  be  amended.  Den  ▼.  Lecony,  Coxe, 
111. 

44.  When  process  is  amendable,  it  will  be  con- 
sidered as  done  whenever  the  objection  is  taken. 
ib.  Stephens  v.  White,  2  Wash.  203. 

45.  lYhere  one  fi.  fa.  is  collected  in  part,  the 
second  may  be  amended  by  reciting  the  proceed- 
iugs  (if  omitted)  on  the  first.  JitTMiaiael  t.  Knapp, 
Q  Cow.  413.       '  ^^ 

46.  A  fi'f^'  was  amended,  by  adding  the  name 
of  a  plaintin,  and  correcting  the  name  of  the  place 
at  which  it  was  tested;  even  after  an  action  of 
trespass  brought  for  a  levy  under  it.  Porter  v. 
Qoodmnn,  1  Cow.  413.     See  also  1  Monr.  7. 

47.  But  payment  of  costs  both  of  the  motion  and 
of  the  action  of  trespass  was  required.  1  Cow.  413. 

48.  If  an  action  of  false  imprisonment  be  brought 
for  taking  the  plaintiff  in  execution  on  a  ca.  sa.,  in 
which  the  costs  are,  by  mistake,  larger  than  those 
actually  awarded,  the  court  will  give  leave  to 
amend  the  execution,  and  the  papers  on  which 
the  application  is  made  may  be  entitled  as  in  the 
suit  for  false  imprisonment.  Holmes  v.  WiiUams, 
3  Caines,  "96. 

49.  Variances  between  a  writ  of  venditioni  ex- 
ponas and  the  record,  were  allowed  to  be  amended 
twice,  each  time  after  the  plaintiff  had  been  non- 
snitea  by  reason  of  such  variance.  Suydam  v. 
JfCoon,  Coleman,  59. 

50.  A  ca.  sa.  on  which  the  defendant  had  been 
taken,  was  allowed  to  be  amended,  by  adding  the 
testatum  clause.    M'Intire  v.  Rowan,  3  Johns.  144. 

51.  Teste  and  return  of  an  aUas  venditioni 
amended  by  the  attorney's  preceut  on  which  it 
issued.     Shoemaker  v.  Knorr,  1  Dall.  197. 

52.  An  execution,  erroneous  by  the  insertion  of 
too  large  a  sum,  is  amendable  by  the  judgment. 
Bissd  V.  Kip,  5  Johns.  89.  Broion  v.  Betts,  13 
Wend.  29.    Jackson  v.  Walker,  4  Wend.  462. 

53.  Where  9^fi.fa.  after  it  had  been  levied,  was 
burnt,  by  accident,  in  the  house  of  the  deputy 
sheriff,  the  court  ordered  a  new  fi.  fa.  to  be  made 
out  and  delivered  to  the  sheriff.  White  v.  Loveioy, 
3  Johns.  448.    See  Feyfer  v.  Feyler,  2  Chreenl.  310. 

64.  A  JL  fa*  may  be  amended,  after  sale  on 


a  vend,  erpo.,  (the  other  proceedings  being  all  eor- 
rect,)  and  the  purchaser  will  have  a  gWNi  title 
Owen  V.  Simpson,  3  Watts,  87. 

55.  If  the  infancy  of  the  plaintiff  is  pleaded  in 
abatement,  the, court  may  allow  him  to  amend  by 
inserting  in  the  writ,  thiat  he  sues  by  A,  his  next 
friend.  Blood  v.  Harrington,  8  Pick.  552.  Yomng 
V.  Young,  3  N.  Hamp.  345.  S.  P.  Smith  v.  Minor^ 
Coxe,  416. 

56.  A  writ  against  an  executor,  naming  him 
administrator,  is  not  amendable  after  a  rnea  in 
abatement,  under  the  act  of  North  Carolina  of 
1790.     Cowper  v.  Edwards,  1  Hay  w.  19. 

57.  Where  the  plaintiff  sued  as  assignee  of  A, 
the  court  refused  him  leave  to  amend  bis  declara- 
tion by  stating  A  as  plaintiff,  and  striking  out  his 
own  name.    Johnson  v.  Mayrant,  1  M'Cord,  484. 

58.  In  trespass  qu.  d.,  toe  plaintiffs  were  per- 
mitted to  amend  their  writ,  which  charged  the 
defendant  for  an  injury  to  their  own  property,  by 
setting  forth  that  tnev  sued  as  deacons  and  over- 
seers of  a  society  of  Shakers.  Anderson  v.  Brock, 
3  Greenl.  243. 

59.  The  common  pleas  may  allow  Iftf  md 
damnum  in  a  writ  to  be  increased  in  or^er  to 
give  a  right  of  appeal.    Damelson  v.  Andrews, 

1  Pick.  iS6. 

60.  The  total  omission  or  the  smallness  of  the 
ad  damnum  in  a  writ,  cannot  properly  be  con- 
sidered as  merely  a  circumstantial  error,  within  # 
the  statute  1821,  ch.  59,  after  the  rendition  of 
judgment;  but  until  judgment,  it  may  be  so 
considered ;  therefore  where  no  damages  had  been 
laid  in  the  writ,  the  plaintiff,  after  verdict,  and 
before  judgment,  may  have  leave  to  amend  by 
inserting  a  sufficient  sum.     JIfLellan  v.  Crofton, 

6  Greenl.  307.     Oarife  v. //erring',  5  Binn.  33. 

61.  But  where  no  ad  damnum  is  inserted  in  < 
writ,  and  the  iurisdiction  of  the  court  depends  on 
the  amount  or  the  damage  demanded,  the  defect 
cannot  be  amended.  Hoit  v.  Molony,  2  N.  Hamp. 
322. 

62.  Where  there  is  no  declaration  in  the  writ, 
the  court  will  not  grant  leave  to  amend  by  filing 
a  declaration.  Brown  v.  Seymour,  1  Pick.  3£ 
Brigham  v.  Este,  2  Pick.  425. 

63.  And  where  both  writ  and  declaration  are 
defective,  neither  can  be  amended.  Johnson  v. 
Bank,  5  Monr.  121. 

64.  A  scire  facias  may  be  amended  by  the  record 
in  the  original  action.  Patrick  v.  Wood,  3  Bibb, 
232.    Maus  v.  Maus,  5  Watts,  315. 

65.  A  scire  facias  against  heirs  may  be  amended 
after  nul  tiel  record  pleaded.      WHUams  t.  Lee, 

2  Taylor,  146.    S.  P.  If'Saard  v.  JVbrris,  2  Rawle, 
56. 

66.  A  scire  facias  against  bail  may  be  amended 
by  the  record,  substituting  Sep  1782  for  I>ec.  1781. 
Burrows  v.  Heysham,  1  Dall.  133. 

67.  A  scire  facias  may  be  amended  where  a 
clerical  error  haft  been  made  in  stating  the  judg- 
ment to  have  been  obtained  in  1797,  instead  of 
1787.    Hazeldine  v.  Walker,  1  Har.  A  J.  487. 

68.  A  scire  facias  against  special  bail  cannot  be 
amended  by  inserting  material  averments.  Baker 
v.  Harrison,  5  Litt.  59. 

69.  The  Kentucky  statute  of  1811,  regolatii^ 
amendments,  does  not  extend  to  process,  ft. 

70.  A  scire  facias,  that  does  not  correctly  recHe 
the  original  judgment,  wifl  not  conUnue  a  Hen 
after  the  time  during  which  a  judgment  is  a  lien, 
though  the  court  afterwards  permit  the  scire  facias 
to  be  amended.  Jhrrison  v.  Commomoesith,  1 
WatU,  374. 

71.  A  writ,  issued  hy  mistake  of  the  derk  in 
covenant  instead  of  debt  is  not  amendable.  Anion 
1  Hayw.  401.     Troxler  v.  CHhson,  ib.  466. 

72.  Cap.  ad  resp,  not  bailable,  retomable  oat  of 


AMENDMENT. 


147 


term,  is  void,  and  not  amendable.    MilUr  v.  Greg' 


ory,  4  Cow.  604. 


But  if  returnable  at  a  wrong  place,  or  "  be- 
fore  i0y'  ^.,  it  is  amendable.    jfConkty  ▼.  OUn^ 

1  Cow.  141.    MorrdL  v.  WaggOTUTj  5  Johns.  233. 
'74.  A  writ  is  not  amenoable,  which  summons 

the  defendant "  to  appear  before  the  justices  of  the 
supreme  court,*'  without  designating  the  place  of 
appearance.    Anon.  1  Ualst.  166. 

75.  If  a  writ  be  served  by  an  officer,  which  he 
would  have  authority  to  serve,  if  it  were  directed 
to  him,  it  may  be  amended,  afler  service,  by  in- 
serting such  direction.  Hearsey  v.  Bradbury,  9 
Mass.  95.     Campbell  v.  StiUs,  ib.  207. 

76.  The  jurata  and  distringas,  after  verdict,  may 
be  amended  without  costs,  lleermance  v.  Delama- 
ter.  1  Johns.  Cas.  220. 

77.  Irregularities  in  the  contents,  or  in  the  exe- 
cution of  jury  process,  are  amendable.  Hvine^on 
Y.  Rogers,  1  Uoines,  587.  Beach  v.  Fulton  Banky 
7  Cow.  509. 

16,  A  venire  may  be  amended  by  adding  a  seal 
and  filing  a  sheriflf  s  return  thereto,  nunc  pro  tunc, 
Jitrkmm^.  Brown,  4  Cow.  550. 

79.  Where  the  sheriff  annexes  the  panel  to  the 
nenire,  and  not  to  the  distringas,  the  latter  may  be 
amended.    UiU  v.  HiU,  Coxe,  261. 

80.  Misprisions  in  judicial  writs  arp  amend- 
able ;  beinff  more  absolutely  under  the  control  of 
the  court  tnan  original  writs.  Campbell  v.  Stiles, 
9  Mass.  218.  Young  v.  Hosmer,  11  Mass.  90. 
BurreU  v.  Burrdl^  10  Mass.  222.     Fwmiss  v.  EUis, 

2  Brock.  14. 

81.  A  writ  of  error  may  be  amended  by  the  /yr<s- 
dpe.     8  S.  &  R.  157. 

82.  A  writ  of  error  was  amended,  where  a  blank 
was  left  for  the  return  day,  by  filling  up  that  blank. 
Mossman  v.  Higginson,  4  Dall.  13. 

83.  A  writ  of  error,  tested  in  vacation,  may  be 
amended  so  as  to  make  it  bear  teste  of  the  last  term. 
Course  V.  Stead,  4  Dall.  25. 

84.  Writ  of  error  from  the  supreme  court  of  the 
Uikited  States  was  addressed  "  to  the  iud^[e8  of  the 
oiicuit  court,  holder  in  and  for  the  district  afore- 
said,** no  district  having  been  previously  named ; 
bat  as  the  district  was  mdorsed  on  the  writ,  the 
defect  was  allowed  to  be  amended,  ib. 

85.  A  writ  of  error  may  be  amended  after  a 
special  demurrer  bv  inserting  the  final  judg- 
ment, on  payment  of  costs.  Dunham  v.  Braiman, 
1  Koot,  551. 

86.  A  writ  of  error  was  amended,  in  the  court 
of  errors,  as  to  the  parties  and  the  return,  in  Clapp 
T.  Bromagham,  9  Cow.  304. 

87.  In  Pennsylvania,  the  court  to  which  a  writ  of 
error  is  returnable  may  allow  it  to  be  amended  by  the 
record,  by  force  of  the  statute  of  5  (xeo.  I.,  c.  13 ; 
which  is  in  force  In  that  stale.  Finney  v.  Crauh 
/or  J,  2  Watts,  294.    5m  3  Binn.  626. 

86.  A  writ  of  error  must  bear  teste  of  the  term 
immediatelv  preceding  that  to  which  it  is  returna- 
ble ;  and  il  a  term  intervenes,  it  is  a  defect  which 
cannot  be  amended.  HamiUon  v.  Moore,  3  Dall. 
371. 

6Q.  A  certiorari  was  amended  according  to  the 
affidavit  on  which  it  was  obtained,  by  erasing  the 
words  **  trespass  on  the  case,"  and  inserting 
••  debt.'*     Knapp  v.  Palmer,  1  Caines,  486. 

90.  And  it  may  be  amended  where  a  tenn  has 
ioiprvened  between  its  teste  and  return.  Kissam 
▼.  Jd&rris,  2  Wend.  259.  S.  P.  Jackson  ▼.  Crane, 
1  Cow.  38. 

91.  And,  by  inserting  the  teste  day.  Brink  v. 
Fulton,  1  Cow.  41. 

92.  A  judgment,  overruling  an  amendment  made 
in  a  writ,  ipso  facto,  restores  the  process  to  its 
original  state.  Barber  v.  DoolitUe,  1  Aik.  80. 
S.  P.  FrtseoU  t.  Tufts,  4  Mass.  147. 


II.    Afnendmmt  of  Officers'  Returns, 

93.  The  return  of  a  writ  of  test.fi,  fa.  was  al- 
lowed to  be  amended  on  payment  of  costs.  Inac- 
curacy in  stating  the  return  of  a  writ  does  not 
make  it  void,  but  voidable  only.  Williams  v.  Rog' 
ers,  5  Johns.  163. 

94.  The  appellate  court  should  permit  the  con- 
stable to  amend  his  return.  Jfeedham  v.  J^ewson, 
Minor,  407. 

95.  It  is  correct  to  allow  a  sheriff  to  amend  his 
return  even  at  a  subsequent  term ;  and  the  amend- 
ment will  Te]/Lte  to  the  proper  return  day.  Malone 
V.  Samuel,  3  Marsh.  350. 

96.  An  officer  may  be  allowed  to  amend  his  re- 
turn of  an  original  writ,  although  several  years 
have  elapsed.     Thatcher  v.  Miller,  11  Mass.  413. 

97.  Where  the  common  pleas  refused  permis- 
sion to  an  officer  to  amend  his  return  to  an  origi- 
nal writ  issued  from  that  court  six  years  before, 
the  supreme  court  denied  a  like  motion.  Thatcher 
V.  Miller,  13  Mass.  270. 

98.  A  sheriff's  return  may  be  amended  after 
demurrer.    Moreland  v.  Rt^n,  Minor,  18. 

99.  A  sheriff  was  permitted  to  amend  his  return 
to  a  writ  of  ad  quod  damnum,  several  years  after 
he  went  out  of  office,  there  being  the  inquest  to 
amend  bv.     Gayy.  Caldwell,  Hardin,  63. 

100.  So  of  a  return  of  an  attachment  several 
years  after  the  term  to  which  the  return  was  made. 
Hutchins  v.  Brown,  4  Har.  Sl  M'Uen.  498. 

101.  A  sheriff  should  not  be  permitted  to  amend 
his  return  to  the  injury  of  strangers  to  the  record, 
and  this  especially  after  the  lapse  of  sixteen  years. 
Davidson  v.  Cowan,  1  Dev.  304. 

102.  After  sixteen  years  ftom  the  time,  when  an 
extent  was  made,  the  sheriff  cannot  be  permitted  to 
amend  his  return.  Libbey  v.  Copp,  3  N.  Hamp.  45. 

103.  Where  three  parcels  of  land  were  sold  on  a 

fi.  fa.,  and  the  sheriff,  in  his  certificate  of  sale, 

omitted  to  mention  one  of  them,  he  was  directed  to 

amend  according  to  the  fact     Smith  v.  Hudson, 

1  Cow.  430. 

104.  So  where  a  sheriff  sold  land  under  two 
executions,  the  plaintiff  in  one  of  which  died 
several  years  before  it  issued,  and  certificate  of  sale 
was  given,  and  the  money  applied  on  that  execu- 
tion ;  on  notioe  to  the  sheriff  and  the  judgment 
debtor,  the  court  ordered  the  certificate  amended, 
and  the  money  applied  on  the  valid  execution,  and 
the  other  to  be  set  aside.  Gansevoort  v.  GilUland, 
I  Cow.  218. 

105.  An  officer  was  permitted  to  amend  his  re- 
turn of  an  extent,  by  inserting  notice  to  the  debtor, 
and  his  absence  from  the  countv,  after  the  execu- 
tion was  recorded  and  retumecl,  and  pending  an 
action  for  the  land  between  the  creditor  and  a 
fraudulent  grantee  of  the  debtor.  Buck  v.  Hardy, 
6  Greenl.  162. 

106.  But  if  a  third  person  has,  in  the  mean  time, 
acquired  a  vested  right  in  the  land,  the  officer  will 
not  be  allowed  to  amend  a  defect  in  his  return  of 
an  extent.  Means  v.  Osgood,  7  Greenl.  146.  S.  P. 
Boioman  v.  Stdrk,  6  N.  Hamp.  459.  See  Brainard 
V.  Burtin,  5  Verm.  97. 

107.  Nor  to  amend  his  return  of  an  attachment 
of  land,  so  as  to  make  the  description  npply  to  lands 
not  included  in  the  original  return.  WtHiasns  y. 
BraekeU,  8  Mass.  240. 

108.  Or,  if  he  be  allowed  to  amend  such  return, 
the  amendment  shall  not  affect  thp  rights  of  third 
persons  previously  acquired  without  notice.  £yi»- 
erson  v.  Upton,  9  rick.  167. 

109.  It  seems  that  an  amendment  of  a  return 
of  an  extent,  after  it  has  been  recorded,  does  not 
relate  to  the  time  of  the  registry,  but  takes  effect 
only  from  the  time  when  it  is  made.    Means  r 
Osgcfidi  7  preenl.  146. 
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110.  Where  an  oflleer,  on  reeevfing  a  writ, 
forthwith  made  a  memoraiidam  thereon  that  he 
attached  real  estate,  stating  the  day  and  month, 
bvt  aflerwarda,  by  miatake,  returnea  that  he  at- 
tached on  the  aanie  day  of  the  following  month,  he 
was  allowed  to  amend  his  return  by  the  memoran- 
dam,  at  the  return  term ;  and  the  amended  return 
was  held  operatiTe  againat  an  attachment  made 
between  the  two  da^a  of  the  different  months.  Ho- 
ven  ▼.  SmnOf  14  Pick.  88. 

111.  After  a  bill  in  equity  u  brought  to  redeem 
mortgaged  premises,  the  eourt  will  not  permit  the 
officer,  who  executed  the  writ  of  ^labere  Acias 
under  which  the  mortgagee  entered,  to  amend  his 
return,  by  stating  an  earlier  day  of  aenrice,  for  the 
purpose  of  forectosure.  Frwman  v.  Pmd,  3  Qreenl. 
2G0. 

112.  An  officer,  haying  an  execution  in  a  case 
where  bail  had  been  given,  returned  that  he  had 
given  notice  to  the  Mil,  but  omitted  to  make  a 
return  of  fum  est  wveiUus  as  to  the  prinoipal.  It 
was  held  that  the  officer  might  amend  hia  return, 
and  insert  a  return  of  turn  estf  in  order  to  charge 
the  bail.    Makurin  v.  BruckM,  5  N.  Hamp.  9. 

113.  Bot  leave  to  amend  was  refused  in  a  case 
where  the  principal  was  too  sick  to  be  surrendered, 
even  after  judgment  against  him.  GooiUm  v. 
Smiih,  4  N.  Hamp.  29. 

114.  The  sheriff's  return  on  a  petition  and 
summons  may  be  amended  after  a  writ  of  error  is 
sued  out  to  reverse  the  judgment  /rrins  t.  Seth 
betf  5  Litt.  70. 

115.  The  flheriff  may  be  permitted  to  make  or 
to  amend,  according  to  the  truth  of  the  ease,  a  re- 
turn upon  an  execution,  at  any  time  after  the  re- 
turn day,  even  when  important  Donsequenoes  to  the 
righU  of  the  parties  may  be  produced  by  such 
return  or  amendment.  »mUk  v.  Damd,  3  Murph. 
1W8. 

1 16.  After  a  verdict  of  guilty ,  in  a  capital  ease,  the 
officer  who  served  the  venire  for  one  of  the  grand 
jury,  being  still  in  office,  was  allowed  to  amend  his 
return,  by  signing  it.  ComrnoHWMUh  v.  Parker , 
2  Pick.  KM). 

117.  Wliere  a  constable,  in  his  return  upon  a 
venire,  had  omitted  to  mention  the  day  on  which 
be  Bummoued  the  jurors,  he  was  allowed,  though 
after  the  juror  was  sworn  and  put  on  the  panel,  to 
supply  this  defect  in  his  return.  Anan.  1  Pick. 
196.    See  Jackson  v.  BrowUf  4  Cow.  550. 

118.  An  officer  who  had  made  a  return  of  a  writ 
with  a  memorandum  only  (without  any  signa- 
ture) of  the  time  and  mode  of  service,  was  after- 
wards flowed,  though  out  of  office,  to  amend  and 
complete  his  return.  Adams  v.  Robmsan,  1  Pick. 
461.  S.  P.  Wilson  v.  Am,  Gharlt.  109.  See  Ds- 
y>ar  v.  8jpene€,  2  Whart.  211. 

119.  The  return,  or  ^rtifioato,  of  a  constable, 
of  his  having  warned  a  town-meeting,  roajr  be 
amended  by  mm,  at  any  time  during  his  continu- 
ance in  office.  Per  Parkkb,  C.  J.  Ikayer  y. 
Steams,  1  Pick.  112. 

120.  Where  a  return  was  made  on  a  vsmd,  sasp. 
by  a  sheriff  to  December,  1810,  that  he  had  sold 
certain  lands  previously  levied  on,  and  this  return 
at  December  term,  1612,  the  sheriff  being  dead, 
was  ordered  to  be  so  amended,  on  motion  of  his 
representatives,  as  to  state  that  the  property  was 
unsold  for  want  of  bidden,  and  at  Febraaiy  term, 
1888,  this  order  of  amendment  was  rescinded,  on 
motion  of  the  purchaser  at  the  first  sale,  and  an 
order  made  on  the  sheriff,  then  in  office,  to  execute 
the  deed ;  these  proceedings  were  held  not  to  vio- 
late any  principle  of  law.  FawUe  v.  Raybsrg,  4 
Ham.  45. 

121.  An  amended  return  by  a  sheriff  upon  an 
execution,  stating  that  a  writ  of  supersedes  was 
insqed  oi^  a  cjay  apecified,  being  a  day  prenooa  to 


that  appointed  for  the  sale  of  the  property  taken  i«< 
execution,  that  he  thinks  the  said  writ  was  deliv- 
ered to  him  on  the  day  of  sale,  and  that  the  prop 
erty  for  which  a  forthcoming  bond  was  given  was 
not  delivered  at  the  day  and  place  of  sale,  is  suffi- 
ciently precise  and  certain.  In  this  case,  the 
sherifr  was  permitted  to  amend  hia  return,  after  a 
lapse  of  seven  years  from  ita  date.  RMcker  v.  £Rir- 
ruim.  6  Munf.  181. 

122.  The  court  ought  to  permit  the  sheriff  to 
amend  his  return  upon  a  writ  of  ad  quod  damnum^ 
at  any  time  before  tne  judgment  upon  it.  Daaes&n 
v.  Moons,  4  Munf.  535. 

123.  A  sheriff  may  amend  his  return  on  an 
attachment,  bo  as  to  snow  that  the  effecta  attached 
were  the  property  of  the  defendant,  as  well  before 
as  after  judgment,  and  at  a  sulMequent  term  —  and 
so  in  other  cases.  Mason  v.  Anderson,Z  Monr.  295. 

124.  If  two  write  of  scire  fadas  be  successively 
issued,  the  returns  on  both  m  which  are  defective, 
and  the  defendant,  afler  pleading  specially,  obtain 
leave  to  withdraw  his  plea,  as  having  been  im 
providently  pleaded,  the  court  oaght  not  there- 
upon to  permit  the  aheriff  to  amend  bodi^  his 
returns,  but  only  that  on  the  first  writ ;  quashing 
the  second  writ,  and  remanding  the  cause  to  the 
rules  for  further  proceedings.  Lee  v.  CkUgon, 
5  Munf.  407. 

125.  Where  a  suit  was  abated  as  to  one  defend- 
ant, (and  judgment  rendered  against  the  others,) 
when  the  sbenff*s  return  did  not  authorise  it.  he 
was  permitted  to  amend  afterwards,  b;^  statinff  that 
such  defendant  was  not  an  inhabitant  (h  his 
county.    Boyee  v.  Watson,  3  J.  J.  Manh.  500. 

126.  It  is  a  general  rule  that  an  officer  may 
amend  his  return,  when  there  is  any  thing  to  amend 
by.    Fitzgerald  v.  Garvin,  Charlt.  284. 


III.  Of  amending  Declarations, 

127.  Where  it  is  manifest  that  no  good  declara- 
tion can  be  made,  a  plaintiff  ahall  not  haye  leave 
to  amend.     Broum  v.  Beauckantp,  5  Monr.  417. 

12^.  On  payment  of  coste  fh»m  the  commence- 
ment of  the  action,  the  plaintiff  was  allowed,  in 
Maryland,  to  amend  his  declaration  from  assump- 
sit to  trover.  IRrtDan  v.  Raborg,  1  Har.  &  J.  296. 
(By  a  recent  statute  of  Massachusetto,  the  court 
may  allow  the  form  of  action  to  be  changed,  by 
way  of  amendment.) 

129.  Where  a  party  was  described  as  a  foreign 
subject,  but  was  not  said  expressly  to  be  an  alien, 
which  was  necessary  to  jgive  the  circuit  court  of 
the  United  States  jurisdiction  in  the  cause,  the 
plaintiff  was  allowed  to  amend.  Miekaelson  y. 
Denison,  3  Day,  294. 

130.  Under  the  statute  of  Pennsylvania,  of 
1806,  and  the  rules  established  by  the  supreme 
courto  of  Massacbnsetta  and  Maine,  the  true 
criterion  for  determining  whether  an  amendment  is 
admissible  is  this  —  wtether  the  amendment  is  of 
another  cause  of  controversy ;  or  whether  It  is  the 
same  contract  or  injury,  and  a  men  |»ermissioB  to 
lay  it  in  a  manner  which  the  plaintiff  conaid^rs 
will  best  correspond  with  the  naUue  of  his  oam- 
plaint,  and  with  his  proof  and  the  merittf  of  his 
case.  Cassellr.  Cooke,^B.AK,9ffT.  J^esbNHw. 
Palmer,  11  8.  &  R.  102.  Hamtes  v.  Morgan,  3 
Mass.  206.    Eaion  y.  Ogier,  2  Greenl.  46. 

131.  The  plaintiff  cannot  introduce  an  entirely 
new  cause  of  action.  But  if  he  adhere  to  the 
original  cause  of  action,  he  may  add  a  count  sub- 
stantially different  from  the  decfaration.  Cmmittg- 
ham  v.  Day,  9  &.  A  R,  1.  Bodrigne  y.  Cnrtirr, 
15  S.  a&  R.  81.  EbersoU  v.  Krug,  5  Binn.  53. 
3  Mass.  tdn  sup.  BaU  y.  ChfUn,  5  Pick.  3U3. 
Amu  y.  JV-tf mki^  7  Pick.  290.   lMllM,a7. 
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13S.  So  in  Connecticat,  Vermont,  and  New 
Hampehiie.  Boss  y.  Batss,  2  Root,  198.  Car- 
pemttr  y.  Gookin,  2  Verm.  495.  ButUrfieUL  v. 
HarrdL^  3  N.  Hamp.  201.  Edgerly  v.  Emsrsan, 
4  N.  Hamp.  147. 

133.  Thus,  in  an  action  against  the  defendant  aa 
iadomjr  of  two  promissory  notes,  where  it  ap- 
fMred  that  the  notes  declared  on  were  not  due  at 
the  time  of  ii^tattng  the  action,  it  was  held  that 
aa.  amendmeot  intr<Macing  five  other  notes,  en- 
tatly  difl^rent  as  to  dates,  sums,  and  (as  regarded 
two  of  them)  the  name  of  the  drawer,  was  not  ad- 
missihle,  although  it  was  contended  that  the  notes 
proposed  to  be  sabatituted  were  originallv  intend- 
ed to  be  the  subieci  matter  of  action,  out  were 
omitted  by  mistake,  and  although  the  statute  of 
limitations  would  intervene  to  prevent  a  fresh  suit 
upon  them.  Farmers  and  Mechanics'  Bank  ▼. 
Uruei,  6  S.  dt  R.  294. 

134.  Nor  can  a  declaration  for  work  done  be 
amended  bv  stating  the  breach  of  a  special  agree- 
ment by  tne  defendant  to  employ  the  pla'mtiff. 
Dkkl  V.  MGlue,^  Rawie,  337. 

135.  Where  a  declaration  laid,  that,  the  defend- 
ant was  indebted  to  the  plaintiff  for  sabscriptton 
to  a  canal  company ,  with  interest,  it  was  held  that 
#■  addition  of  a  count,  demanding  the  penalty  of 
fire  per  cent,  per  month,  under  me  actt  of  assem- 
bly mcorporating  the  company,  was  a  matter  of 
substance,  and  not  within  the  provisions  of  the  act 
of  ld06.     Canal  Co,  y.  Parker,  4  Yeates,  363. 

136.  An  amendment  of  a  declaration  in  slander, 
by  adding  a  coant  for  a  malicious  prosecution,  will 
not  be  allowed  under  the  act  Shock  v.  M  Chcs- 
wy,  4  Yeates,  507. 

137.  The  act  does  not  authorize  an  amendment 
of  the  declaQition  in  account  render,  a(\er  judg- 
ment of  quod  eompntei,  although  it  be  asked  before 
the  trial  of  issues  certified  by  the  auditon.  5ios»- 
goH  T.  Lomnarter,  14  S.  &  R.  200. 

138.  A  count  charging  man  and  wife  upon  a 
joint  assumption,  in  consideration  of  money  had 
and  ceoeiveci  by  them,  for  the  use  of  the  plaintiff, 
is  bad,  and  cannot  be  amended  under  the  act; 
Oracn*  ▼.  Eckhart,  I  Binn.  575. 

139.  In  an  action  agaiiist  a  sheriff  for  returning 
hail  when  no  bail  was  taken,  the  plaintiff  cannot 
•mend  by  adding  a  count  for  not  deliyering  op  the 
bail  bond  mentioned  in  the  sheriff's  return.  Eaton 
y.  OgioTj  2  Gruenl.  46. 

IMt,  A  merchant  in  New  York  sold  goods  there, 
and  receiyed  the  puvohaser's  negotiable  note  in 
full  for  the  goods,  which  note  was  afterwards  lost 
In  aasampatt  on  an  account  annexed  for  goods  sold 
and  deliyersd,  it  was  held,  that  the  plaintiff  could 
not  amend  by  inserting  a  count  npon  the  note,  the 
note  and  thie  account  bein|^  difierent  causes  of 
action ;  but  that  he  was  entitled  to  recover  on  the 
original  count,  the  giyiBg  of  the  note  not  being  by 
the  hnwe  of  New  York  a  payment  VanduJ  y. 
rjhsrsmsm,  3  Pick.  12. 

141.  A  deelaration  on  statute  1788,  o.  16,  charg- 
ing A,  one  of  the  defendanlsj  with  spending  and 
using  M  property  while  imprisoned  on  execution, 
and  the  other  defendants  with  aiding  him  in 
spending,  using,  and  secreting  it,  cannot  be 
amended  by  adding  a  count  at  common  law 
ebarghtig  defendants  with  a  conspiracy  to  enable 
A  to  tranafer  and  conceal  his  property  in  order 
to  defeat  the  creditor.  Mason  y.  TfaiU^  1  Piek. 
458. 

14S»  Where  the  deelaration  is  in  itself  formal, 
the  court  will  not,  at  the  moment  of  trial,  allow  a 
new  end  substantial  count  to  be  added,  changing 
the  nature  of  the  oontroyetsy.  Howard  v.  MKowsm, 
2  Browne,  150. 159. 

143.  In  one  case,  the  district  court  refused  to 
allow  a  dtel«»tion  to  bc^  amended,  by  striking  oat 


the  word  cndorssr  and  inserting  mdoross.    Thack^ 
ara  v.  Cwrtnt  2  Browne,  246. 

144.  In  slander,  where  the  words  were  not 
actionable  in  themselves,  but  were  laid  as  having 
been  spoken  of  a  man's  trade  or  calling,  the  court 
refusea  to  allow  the  deelaration  to  be  amended 
after  the  jury  was  sworn,  by  altering  the  trade 
laid  in  the  declaration,  ib.  Doubted  by  the  su- 
preme court.    15  S.  &  R.  83.    &e  1  Wend.  93. 

145.  Afler  verdict,  no  n^w  count  can  be  added, 
nor  can  the  form  of  the  declaration  be  essentially 
varied.    MaafidA  v.  WkxU,  1  Browne,  250. 

146.  A  declaration  in  assumpsit,  laying  the 
promise  to  have  been  made  after  the  action  was 
commenced,  may  be  amended  after  verdict,  by 
altering  the  day  upon  which  the  promise  was  laid, 
if  it  appears  from  the  record  that  the  cause  of 
action  arose  before  the  commencement  of  the  suit 
BaHoy  v.  Mussravs,  2  S.  &  R.  219. 

147.  In  asiut  by  the  indorsee  against  the  maker 
of  a  note,  where  the  coant  alleged  the  assignuient 
to  have  been  before  the  date  ofthe  note,  it  may  be 
amended  by  the  indorsement  of  the  writ.  JjotIs 
V.  Chester,  Minor,  385. 

148.  Phuntiff  dechuned,  that  "defendant,  admin- 
istrator, &c.,  being  indebted  for  money  had  and 
received  by  the  mtestate,  promised,"  «&c.,  and 
amended  thus,  "  the  intestate  being  indebted  for 
money  had  and  received  by  him,  promised,'!  &c. 
Held,  the  amendment  was  for  the  same  cause  of 
action  as  the  original  count  EdUon  v.  WhUaker, 
6  Pick.  465. 

149.  Whether  a  declaration  in  trespass  ibr  tread- 
ing down  g[rass,  brought  by  the  owner  of  land  in 
the  possessmn  of  a  tenant  at  will,  can  be  amended 
by  alleging  a  usurpation  of  the  fee  —  qutBre, 
Campbal  V.  Procter,  6  Greenl.  12. 

150.  Under  general  leave  to  amend,  in  assump- 
sit, the  plaintin  may  file  a  count  of  insimid  comp, 
Greenvfood  v.  Curtis,  4  Mass.  93. 

151.  A  statute  of  Indiana  gives  a  defendant  a 
continuance,  as  matter  of  right,  when  the  plaintiff 
makes  a  substantial  amendment  Under  this 
statute,  it  is  held  that  inserting,  in  a  declaration 
in  covenant,  an  averment  that  the  instrument 
declared  on  is  under  seal,  is  a  substantial  amend- 
ment   KMy  v.  Vuigmm,  2  Blackf.  420. 

152.  So  of  the  insertion  of  an  averment  of  a 
demand  made  on  the  defendant,  in  a  case  where  a 
demand  was  necessarv  before  the  action  could  be 
brought    Emng  v.  french,  1  Blackf.  170. 

153.  On  trial  of  the  issue  of  nvZ  tiel  record,  the 
court  nuLV  allow  aa  amendment  of  the  declaration, 
^ndersofi  v.  I>iid{ev,  5  Call,  529.  See  also  ToM  v. 
Gregory,  4  C^^  235. 

lo4.  In  such  cases,  the  defendant  is  allowed  to 
amend  his  plea,  or  plead  anew,  and  is  entitled  to 
a  continuanoe,  if  he  asks  it  ib.  See  also  Funuss 
v.  EUis,  2  Brock.  14. 

155.  In  Alabama,  whatever  is  amendable  in  the 
inferior  court  will  be  considered,  in  the  supreme 
court,  as  amended.  Boddie  v.  Ely,  3  Stew.  182. 
See  also  Hook  v.  Ttmiindl,  6  Call,  85.  Smith  v. 
Jackson,  Paine,  486. 

156.  It  is  error  to  allow  a  plaintii!;  to  amend  by 
adding  a  new  party.  ChamherUn  v.  Hits,  5  Watts, 
373. 

157.  Informalities  in  the  names  of  parties  may 
be  corrected,  on  appeak  from  justices  of  the  peace. 
Graham  v.  Vandalors,  2  Watts,  131.  Bratton  v. 
Soynunar,  4  WatU,  329. 

158.  Where  the  plaintiff  declared  on  a  note,  and 
for  money  paid,  and  for  work  and  materials,  he 
was  allowed  to  file  a  statement  on  a  due-bill  and 
book  account.  Fairehild  v.  Z>eniiuon,  4  Watts, 
$258. 

159.  An  amendment  of  a  count  in  slander, 
i^hv^ging  the  wocd^  from  one  language  to  m^o^er 
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in  which  thej  were  spoken,  is  demandable  of 
right  by  the  plaintiff.  Rakauscr  v.  Schwerger 
Bartk,  6  WatU,  28. 

ItiO.  It  is  error,  in  Pennsylvania,  to  refose  an 
amendment  of  a  declaration  so  as  to  conform  it 
to  the  instruments  oflfered  in  evidence.  Common- 
weaUk  V.  Meekiing,  '2  WatU,  130.  See  also  Smith 
V.  Boytr^  2  Watu,  173.  But  this  rule  b  not  ap- 
plied to  amendments  offered  after  a  judgment 
against  the  plaintiff,  on  a  demurrer.  Burk  v.  Hu- 
ber,  2  Watts,  306. 

161.  Where  the  foundation  and  purpose  of  an 
agreement  is  the  same  as  set  forth  m  the  original 
count,  and  in  that  which  is  offered  as  an  amend- 
ment, the  latter  will  be  received,  although  there 
be  a  difference  in  the  two,  both  as  to  the  terms 
and  the  breaches  of  the  agreement.  Kester  v. 
Stoku,  I  Miles,  G7.  S.  P.  Com  v.  TUgkman,  1 
Whart.  282. 

162.  The  same  strictness  is  r^nired,  as  to 
amendments,  whether  the/  are  applied  for  before 
or  at  the  time  of  trial.  t&. 

163.  The  plaintiff  will  not  be  permitted  to  alter 
a  count  in  trover  for  a  bond,  bj  alleging  conver- 
sion of  instruments  of  writing  not  under  seal. 
Tryon  v.  MiUer,  1  Whart.  11. 

164.  Under  leave  to  amend  a  declaration,  the 
plaintiff  may  file  a  new  one.  Grant  v.  Groshoit, 
Hardin,  do. 

165.  In  an  action  by  an  executor,  the  original 
declaration  was  for  monev  had  and  received  by 
the  defendant  to  the  use  of  the  plaintiff  a«  execu- 
tor; court  allowed  plaintiff  to  amend  by  adding 
counts  for  monev  had  and  received  by  the  defenc^ 
ant  to  the  use  of  the  testator,  and  a  promise  there- 
on to  pay  the  executor  —  on  an  insimul  computas- 
Mtnt  between  the  plaintiff  as  executor  and  the 
defendant,  of  money  due  the  plaintiff  as  execu- 
tor— and  for  money  had  and  received  to  the  use 
of  the  testator,  and  a  promise  to  pay  the  testator. 
Verdict  and  judgment  for  the  plaintiff.  Held  that 
it  was  not  error  to  allow  the  amendments,  and 
that,  after  verdict  and  iud^ment,  the  amended 
counts  must  be  presumed  to  be  for  the  same  cause 
of  action  as  the  original  count,  as  nothing  ap- 
peared on  the  record  to  show  that  they  were  for 
different  causes.  Clark^  v.  Ijimb,  5  Pick.  512. 
See  WmU  V.  Crooker,  1  Pick.  204. 

166.  Where  the  original  count  was  indA,  as- 
sump,  for  goods  sold  and  delivered,  and  a  bill  of 
particulars  was  filed,  and  afterwards  two  new 
counts  were  added,  charging  the  defendant  with 
having  received  goods  as  tMLiIiff  or  factor,  and  no 
evidence  was  adduced,  in  support  of  these  counts, 
of  any  other  goods  being  received  than  those  con- 
tained in  the  bill  of  particulars,  a  verdict  on  the 
new  counts  was  sustained  —  the  amendment  be- 
ing only  a  variation  in  the  form  of  declaring.  Bail 
V.  Cl4^n,  5  Pick.  303. 

167.  Alter  issue  joined,  the  plaintiff  in  trover 
was  allowed  to  amend  his  declaration,  by  substi- 
tuting the  words  '*  hyson  skin"  for  **  hyson  tea," 
the  substantive  cause  of  action  in  both  cases  being 
the  same.    Haushoff  v.  Miller,  2  Johns.  295. 

168.  In  indeb.  assump.  against  a  factor  to  recov- 
er the  amount  of  sales  under  a  dd  credere  com- 
mission, the  original  counts  were  for  balance  of 
account,  money  had  and  received,  and  on  an  m- 
simtd  comput.  Plaintiff  was  permitted  to  amend, 
by  declariug^  a^inst  defendant  as  a  simple  factor, 
and  also  as  a  mctor  with  a  del  credere  commission. 
5tMm  V.  Jfesmith,  7  Pick.  220.  S.  P.  CaldweU  v. 
RemingUm,  2  Whart.  132.  Yoke  v.  RoberUon,  2 
Whart.  155. 

169.  A  declaration  charging  one,  who  had  in- 
dorsed a  note  in  blank,  as  an  original  promisor, 
may  be  amended  by  charging  him  as  guarantor. 
TeM^v.  Prince,  4  Pick.  385.    ^te  10  Mass.  251. 


170.  So  when  a  note  is  declared  «■  as  made 
in  the  county,  plaintiff  may  amend,  after  issue 
joined,  by  alleging  the  place  where  it  was  in  fact 
made,  and  laying  the  venue  under  a  videlictt. 
Munroe  v.  Cooper,  5  Pick.  412.  S.  P.  Gmy  w.  Ho-^ 
mer,  13  Pick.  535. 

171.  Where  a  declaration  charged  a  poctvaster 
witli  unlawful  neglect  and  refusal  to  deliver  a  let^ 
ter,  a  new  count  was  received,  charging  the  same 
act  to  have  been  done  by  one  duly  sworn,  whom 
the  defendant  wrongfullv  permitted  U>  have  the 
care  of  the  mail  in  his  office.  Bishop  v.  tVUUam- 
son,  2  Fairf.  495. 

172.  Where  the  declaration  is  in  indeb.  assitmpi 
for  goods  sold,  &c.,  the  plaintiff  may  be  permitted 
at  the  trial  to  add  a  count  on  a  quanium  nuruU. 
Rodrigue  v.  Curcier,  15  S.  Sl  R.  83. 

173.  So  in  an  action  ou  a  pobcy  of  insurance, 
where  the  plaintiff  declared  on  loss  by  capture  and 
by  perils  of^the  sea,  the  court  permitted  an  amend- 
ment by  adding  a  count  for  loss  by  barratry. 
Jinon.  15  S.  &  R.  83. 

174.  Where  the  action  was  for  damages  ariaiag 
from  tlie  defendant's  misconduct,  as  agent  in  the 
sale  of  certain  goods  consigned  to  him,  it  was  held 
that  tlie  defendant  might  ^d  several  other  counts 
tending  to  the  same  point  with  the  original  decla- 
ration, and  preserving  the  substance  of  the  same 
complaint.    Rodrigue  v.  Curcier,  15  S.  dt  R.  81. 

175.  But  the  court  refused  to  grant  leave  to 
amend  a  declaration  in  trover,  ailer  the  jury  was 
sworn,  by  inserting  other  articles.  Keasby  v. 
Donaldson,  2  Browne,  103. 

176.  Where  the  writ  stated  the  defendant's  tes- 
tator, as  bailiff  and  receiver  of  A,  and  the  declara- 
tion charged  him  accordingly,  an  amendment  was 
permitted  by  adding  a  count,  in  which  the  plain- 
tiff was  described  as  surviving  partner,  and  his 
interest  as  having  been  held  jointly  with  a  certain 
B,  deceased.     Gratz  v.  Philips,  1  Binn.  588. 

177.  In  an  action  for  a  legacy  against  one 
charged,  bv  mistake,  as  executor,  the  plaintiff 
may  amend  by  charging  him  as  devisee.  LeighUm 
V.  Leighton,  1  Mass.  4:3. 

178.  An  averment  that  a  minor  sues  by  guardi 
an  may  be  amended  by  changing  it  so  as  to  aver 
a  suing  by  next  friend.    Slater  v.  Jfasen,  15  Pick. 
345. 

179.  Where  the  plaintiff  declared  in  assumpsit 
for  breach  of  a  promise  to  convey  land,  it  was  held 
that  he  might  amend  the  declaration  by  netting 
forth  a^n  the  breach  of  contract,  blended  with 
complainta  of  fraud.  Caveme  v.  M  *Michael,  8  S. 
&  R.  441. 

180.  In  an  action  on  a  sheriff's  hond,  the  plain- 
tiff may  assign  new  breaches  of  the  condition  of 
the  bond,  after  the  juir  is  sworn.  Shannon  v. 
Commonwealth,  8  S.  &  R.  444. 

181.  A  narr.  may  be  amended  by  adding  an- 
other count,  or  otherwise,  after  an  appeal  from  an 
award.    De  LisU  v.  Priestwum,  1  Browne,  115. 

182.  The  declaration  or  plea  may  be  amended 
at  any  time  previous  to  the  trial,  provided  the  op- 
posite party  is  not  taken  by  surprise.  GoUUrs  v. 
Clayton^  1  Browne,  175.  Pessny  v.  Vast  Gerf,  I 
Han,  165. 

183.  So  they  may  be  amended  at  any  time  dmr 
ing  the  trial,  without  cosli.     Clark  t.  Herring, 
5  Binn.  33.   Miles  y.  0' Hara,  I  B.  A  TL  3&.    Cum^ 
ningham  v.  Day,  2  S.  &.  R.  1.    Smiih  T.  MuUkes'- 
ford,  ib.  358. 

184.  Where  plaintiff  has  heen  allowed,  withont 
objection,  to  give  evidence,  whtoh  mi^^  hava 
been  objected  to  in  the  stats  of  the  pleamngs,  ha 
mav  amend  his  declaration,  after  the  evidence  on 
both  sides  is  closed,  and  the  argument  be^^un,  so 
as  to  make  it  correspond  with  such  evidence 
Christine  v.  WhitehiU,  16  S.  db  R.  198. 
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186.  in  s  '^'f^-  againet  one  who  indorsed  the 
writ  of  a  plaintiff  liyinff  in  the  itate,  the  court  will 
Dot  grant  the  plaintiff  m  the  sci.fa.  leave  to  amend 
afler  joinder  in  demarrer.  Famutn  v.  Bellf  3  N. 
Hanip.  72. 

]d6.  In  fd.fa.  a£[ain8t  bail,  where  the  principal, 
from  the  time  of  judgment  against  him  till  his 
death,  could  not  be  surrendered,  on  account  of 
sickness,  plaintiff  was  refused  leave  to  amend. 
Goodwin  v.  Smith,  4  N.  Hamp.  zb. 

1r^.  A  declaration  may  be  amended  in  slander j 
89  well  as  in  other  actions ;  and  where  the  charge 
was  that  the  defendant  allefired  of  the  plaintiffthat 
''•he  ran  away  from  Fairneld  fof  sUalingf*  and 
the  defendant's  Christian  name  was  misstated  in 
the  declaration,  it  was  held  that  it  might  be 
amended  by  the  writ,  in  which  it  was  correctly 
stated.  PkiUipM  ▼.  M*Masiers,  2  Rep.  Con.  Ct 
2(>1. 

188.  Where  otherwise  the  action  would  be 
barred  by  the  statute  of  limitations,  a  declaration 
in  slaiM&r  may  be  amended,  even  after  issue 
joined.     Tohitu  ▼.  Harland,  1  Wend.  93. 

189.  An  amendment  is  allowable  to  correct  an 
error  in  a  variance  between  a  set.  fa.  and  the  origi- 
ns judgment,  before  judgment  on  the  $ei.  Ja. 
Smitk  V.  Bnshantj  2  Bay,  5§7. 

190.  A  scLfa.  against  bail  cannot  be  amended 
by  inserting  an  averment  that  the  principal  had 
failed  to  pay  the  debt,  or  to  render  his  body  to 
prison  in  execution,  as  these  are  matters  in  paiSf 
and  there  is  nothing  to  amend  by.  Baker  v.  liar' 
risoHf  5  Litt.  €0. 

191.  Au  amendment  of  a  declaration  was  re- 
fused when  it  was  too  late  for  the.  defendant  to 
have  an  imparlance.  Proprietary  v.  Pearee.  1  Har. 
&M'Hen.223. 

192.  Where  there  is  no  proof  applicable  to  one 
of  the  counts  in  the  declaration,  the  court  will  not 

Sive  leave  to  amend  the  declaration.    Dyson  v. 
^est,  1  Har.  &  J.  567. 

193.  An  imparlance  was  refused  on  an  amend- 
ment of  a  declaration  made  at  the  last  term  to 
which  the  cause  could  be  legally  continued. 
Ikskiel  V.  Heron,  1  Har.  &  M*Hen.  365. 

194.  Afler  the  plaintiff  had  discontinued  a  for- 
mer action,  and  commenced  a  new  suit,  which 
had  been  four  limes  noticed  for  trial,  the  court 
would  not  allow  him  to  amend  by  substituting  or 
adding  a  new  count.  Sackett  ▼.  Thompson,  2 
Johns.  206. 

195.  In  trespass,  where  the  declaration  stated 
the  act  to  have  been  committed  in  the  township 
of  Beaver,  in  Union  county,  the  nlaintiff  was  al- 
lowed to  amend  the  declaration,  afler  the  jury  was 
sworn,  by  inserting  the  name  of  Centre  township, 
instead  of  Beaver,  to  correspond  with  the  fact. 
Clffmer  v.  Thomas,  7  S.  &  R.  178. 

196.  The  statute  of  Pennsylvania  fixes  no  limit 
to  the  number  of  amendments,  and  a  plaintiff,  afler 
amending  his  declaration  twice,  may  amend  it  a 
tlmd  time  on  trial.  Franklin  v.  Mackey,  16  S.  &, 
JL  117. 

197.  Where,  in  debt  on  a  reeognizance,  the  writ 
describes  the  defendant  as  a  j<nnt  and  several  cog- 
nizor,  the  declaration  may  be  amended,  so  as  to 
make  it  a  sevpral  reeogrnizaaoe.  t^. 

196.  Bat  if  tlw  declaration  sets  forth  a  joint  and 
several  bond,  it  cannot  be  amended  by  adding  a 
oomt  setting  forth  a  joint  bond  of  the  defendant 
aad  another.  Postmaster  v.  Ridgway,  Qilpin, 
197. 

199.  On  produon^  a  certified  copy  of  the  origi- 
nal writ,  the  jilaintiff  will  be  allowed  to  amend  bis 
deelaratioa  m  eonfivmity.  Failmer  r.  Steele,  1 
CaiBea;22. 

900.  The  plaintiff,  Jiaving  obtained  a  rule  to 
amend  his  declaration  of  eoorfe,  no  person  appear- 


ing to  oppose,  on  application  of  the  defendant,  the 
same  term,  toe  rule  was  vacated,  and  the  plaintiff 
allowed  to  amend  on  the  usual  terms.  IVebb  v. 
fVUkee,  1  Caines,  153. 

201.  Under  the  rule  allowing  an  amendment  a»o/ 
course,  the  plaintiff  cannot  add  words  giving  a  new 
and  distinct  cause  of  action  from  that  originally 
set  forth.     JTUey  v.  Moore,  2  Wend.  259. 

202.  An  amended  narr.  cannot  be  served,  with- 
out a  previous  rule  to  amend.  Macomb  v.  Smith f 
1  Wend.  67. 

203.  A  declaration  in  covenant  may  be  amended 
to  make  the  damages  conform  to  the  sum  laid  in 
the  writ,  even  afler  plea  in  abatement.  Morton  v. 
Smith,  4  Monr.  313. 

204.  Where  a  declaration  contained  a  profert 
of  a  bond,  fVom  which  the  seal  had  been  torn, 
and  trial  was  had  on  non  est  factum  pleaded,  and 
the  point  was  reserved,  the  plaintiff  was  allowed, 
before  arguing  the  point  reserved,  to  amend,  by 
adaptingr  his  declaration  to  the  fact ;  the  defendant 
not  having  been  misled  by  the  original  form  of 
declaring.  Re^  v.  Overhavgh,  4  Cow.  124.  So 
of  a  lost  deed.     Jansen  v.  Btdl,  6  Cow.  628. 

205.  Where  one  of  the  counts  in  the  declaration 
was  good,  and  the  others  bad,  (the  defendant 
having  moved  in  arrest  of  judgment,)  the  plaintiff 
was  allowed  to  amend  the  bad  counts,  on  payment 
of  costs  since  declaring.  Livingston  v.  Rogers,  1 
Caines,  583. 

206.  So  a  declaration  in  trover  for  notes,  misde- 
scribing  them,  was  amended  afler  verdict,  and  a 
case  made,  upon  which  the  variance  was  presented 
as  one  objection.  Hoffnagfe  v.  Leavitt,  7  Cow.  517. 
S.  P.  Stanwood  v.  Scovel,  4  Pick.  422. 

207.  But  the  defendant's  reliance  on  the  vari- 
ance having  caused  a  material  want  of  preparation 
for  defence  on  the  merits,  the  motion  for  amend- 
ment was  accompanied  with  the  condition  that  the 
plaintiff  should  consent  to  a  new  trial ;  otherwise, 
that  the  case  should  proceed  to  argument  with  the 
variance  upon  it.    7  Cow.  uln  sup. 

208.  Where  a  plaintiff  suffered  a  nonsuit  from  a 
mistake  in  his  declaration,  the  court  aflerwarda. 
permitted  him  to  take  off  the  nonsuit  and  amend 
the  declaration,  on  paying  costs.  Craig  v.  Brown, 
Peters  C  C.  139.    WU  v.  Maskins,  8  Pick.  83. 

209.  Where  the  court  below  permitted  the  fleo- 
laration  to  be  amended  by  the  writ,  afler  the  jury 
had  been  sworn,  and  then  had  the  jury  sworn 
again,  and  received  their  verdict  without  consent, 
without  giving  the  defendant  liberty  to  plead  anew, 
and  without  an  imparlance,  or  awarding  the  pay- 
ment of  costs  by  the  plaintiff,  the  proceeding  was 
held  to  be  erroneous.  Thompson  v.  Musser,  1  Dail. 
458.  464. 

210.  Where,  on  a  judgment  by  default,  on  a 
declaration  upon  a  promissory  note  with  the  money 
counts,  the  plaintiff  had  caused  the  damages  to  be 
assessed  by  the  clerk,  and  taken  final  judgment 
without  entering  a  nolle  proseaui  as  to  the  money 
counts ;  on  a  motion  to  set  aside  the  judgment  and 
subsequent  proceedings,  he  was  allowed  to  amend, 
on  payment  of  costs,  by  entering  a  nolle  prosequi; 
and  the  motion  to  set  aside  the  judgment  was  de- 
nied.    Seeber  v.  Yates,  6  Cow.  40. 

211.  A  declaration  may  be  amended  after  it  has 
been  adjudged  insufficient,  upon  demurrer.  Hal^ 
lock  V.  Robinson,  2  Caines,  5833.  Hobby  v.  Mead, 
1  Day,  206.  ^        ^ 

212.  And  in  any  stage  of  the  trial,  before  the 
case  is  actually  committed  to  the  jury.  Smith  v. 
Barker,  3  Day,  315. 

213.  The  plaintiff  cannot  amend  his  declaration, 
after  plea  pleaded,  without  paying  costs  and  giving 
an  imparlance.  Holmes  v.  Lanstw^,  1  Johns.  Cas. 
248.    Coleman,  92. 

214.  A  declaration  may  be  amended  after  a  plea 
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in   abfttement.    Skmti  y.  Dmrns,  2  Johns.  Cm. 
236. 

S215.  Bat  not  by  adding  another  defendant, 
a^ainat  whom  a  oefianite  out  had  been  brought  for 
the  same  demand,  t^. 

216.  Aller  jod^ment  on  special  demurrer,  the 
court  will, on  motion,  ovder  the  deelantioo  amend- 
ed on  pajment  of  coeta.  Autm  ▼.  JHUm^  \  TVIer, 
311. 

217.  The  declaration  may  be  amended,  after  a 
trial  and  a  juror  withdrawn.  Jwd€  t.  ^mm,  3  Odl, 
528.  y— »  » 

21 8.  And,  in  Bfaaaaehuaetta,  even  after  iudfment 
is  arrested  for  a  defect  in  the  original  dechra- 
tion;  a  new  trial  being  gianted.  WUlimmg  t. 
Himgkmm  Timtfike,  4  Pick.  341.  8.  P.  WOmm  t. 
jBoiocw,  5  Monr.  35. 

219.  The  pUintiff  may  amend  his  deckralioo 
of  course,  betore  the  defendant  has  answered  it; 
and  to  as  to  change  the  Tenne.  WtJummR  ▼. 
SpragMe,  7  Cow.  164. 

220.  Where  the  plsintiff  is  desiroos  of  changing 
the  venue,  he  must  move  to  amend,  and  a  sugges- 
tion must  be  entered  on  the  record.  Dtm  y. 
EtMu-d,  Coze,  283. 

221.  A  declaration  in  an  action  for  libel  may  be 
amended  by  changmg  the  venue.  Pmku  t.  Parker. 
13  Johns.  389. 

222.  The  plaintiff  cannot  amend  his  declaration 
as  of  course,  by  adding  a  new  count ;  nor  can  the 
defendant  amend  his  plen  by  adding  a  new  one, 
withoot  leave  of  the  court.  Siver  ▼.  JVeriA,  18 
Johns.  310.    Doyk  t.  Mo^Umt^  1  Johns.  Cas.  246. 

223.  Dedaiationsmay  be  amended  after  plea  and 
demurrer.  LamUmg  v.  SkmU,  2  South.  778.  (See 
Hdkrook  ▼.  iVstt,  1  Mass.  96. 

224.  Amendment  of  declaration  allowed  after 
judgment  by  default,  on  the  condition  of  opening 
the  judgment,  and  giving  time  to  plead.  Bmidmoi 
V.  Lmois,  2  Pen.  5lS. 

225.  And  on  a  second  tnal,  after  reversal  of  a 
former  judgment.    Lee  v.  Wright^  \  Rawle,  149. 

2H&.  The  want  of  a  material  allegation  in  a  dec- 
laration cannot  be  supplied  by  way  of  amendment, 
after  a  verdict.    RowJl  v.  Bruet^  5  N.  Hamp.  3bl. 

227.  Where  a  declaration,  which  would  be  de- 
murrable, is  amended  so  as  to  be  good,  or  where 
the  amendment  would  change  tbe  defendant's  de- 
fence, coats  must  be  paid.  thuUingion  v.  Skddmi^ 
3  Day,  497. 

228.  In  declaration  on  a  libel  ^u/mstfttitur  tn  hiM 
verkUf  where  the  minutest  variance  is  fatal,  an 
amendment  will  be  ordered  nuUuU$r,  if  exception 
!■  taken  on  the  trial,  without  paying  costs.  Uarrit 
T.  Lmwrauef  1  Tyler,  156. 

229.  In  an  action  against  an  administrator, 
counting  on  the  inteatate^  promise,  to  which  the 
statute  of  limitations  is  pleaded,  leave  waa  given 
to  amend  by  adding  a  count  atating  a  promiae  by 
the  administntor.  Saltar  v.  Smltmr,  1  llalat.  40$. 
Undgmf  V.  Jmmitom,  4  M'Cord,  93. 

230.  After  withdrawing  a  demurrer  to  a  plea, 
the  plaintiff  may  amend  his  declaration  by  add- 
ing a  new  count.  Hmnis  v.  Wadnoorih,  3  Johns. 
257. 

231.  Where  a  plaintiff,  on  leave  to  amend, 
struck  out  a  count,  erroneously  supposing  he  had 
a  better  remedy  for  the  cause  of  action  on  which 
it  was  founded,  and  took  judgment  on  the  re- 
maining counts,  he  was  permitted,  on  a  review 
of  tbe  first  action,  to  restore  that  count,  having 
first  unsuccesafolly  attempted  his  other  supposed 
remedy.    Parker  v.  Parker ^  17  Maaa.  376. 

232.  In  tiespsaa  pt.  d,y  plaintiff  may  amend  by 
alleging  any  other  torts  in  the  aame  oloao,  only 
more  accurately  describing  the  loau  m  fua.   Ckm- 

la  V.  Asiojom,  7  Mass.  440. 

In  ease  for  a  vezatioas  sviit,  wfaare  the  dec- 
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fauation  nOegiBtf  teft  the  defeodnt 
commenced  his  action,  and  attached  the  plaintiff  ^s 
property,  it  was  heM  allowable  to  amend  so  as  to 
chwie  defendant  with  maliciously  continuing  hit 
attacnment  after  he  knew  he  had  no  just  oanae 
of  action.    Aeons  v.  Swi/t,  4  Pick.  39a 

234.  Under  the  act  of  1790  of  North  0»^nm, 
nothing  can  be  amended  but  what  the  par^  might 
have  demurred  to,  and  have  set  down  as  cause  of 
demurrer.  Camftr  v.  Eiwmrdg.  1  Havw.  19. 
imeifdment  is  not  allowalMe  in  tli 


An  ameiidment  is  not  allowable  in  the  de- 
seriptioo  of  the  thing  demanded.  CmrUrv^Brmtuk, 
1  Hayw.  135. 

236.  Where  the  plaintiff,  after  a  trial  in  which  a 
juror  was  withdrawn,  moved  to  amend  his  decla- 
ration, the  court  refused  to  giant  leave  withoot 
payment  of  all  the  costs  to  the  time  of  the  amend- 
ment.   Semdera  v-  HawOUm^  2  Hayw.  268. 

237.  By  the  Maasachusetts  statute  ^  1833,  a 
plaintiff  may  amend  by  inserting  a  new  defendant 
in  his  writ  and  declaiution.  Qodderd  v.  PraU^  16 
Pick.  412. 

238.  A  declaration,  setting  forth  that  defendant 
bound  himself  not  to  do  a  certain  act,  where  he 
evidently  intended  to  bind  himself  to  do  it,  being 
amendable  in  the  court  below,  will  be  held  in  the 
court  above  as  actually  amended.  Cmmwtinge  v. 
Lefts,  2  Rawle,  23. 

239.  A  declaretion  was  permitted  to  be  amended 
by  adding  a  count  setting  forth  a  special  agite* 
ment,  nine  yean  after  the  commencement  or  the 
suit,  and  after  three  trials  had  at  the  circuit;  the 
agreement  having  been  proved  at  each  trial,  with* 
out  objection  to  the  d^laration,  and  the  stntale 
of  limitations  having  run  so  as  to  bar  a  new  action. 
Jlfitfer  V.  Wmteim,  6Wend.  506. 

240.  A  declaration  mav  be  amended  on  terms, 
after  verdict,  so  as  to  conArm  it  to  the  proof.  Bmt 
V.  Turner ,  1  Wend.  72. 

241.  A  plaintiff,  in  New  York,  may  amend  his 
declaration,  at  any  time  within  20  days  after  ser- 
vice of  the  plea,  if  the  plen  be  the  general  inane. 
Hitekeoek  v.  Poti,  1  Wend.  16. 

242.  A  plaintiff,  after  notice  of  trial,  may  be 
allowed  to  ameud  his  declsration  by  changing  the 
venue,  oo  psying  costs  of  motion,  and  or  former 
plea,  if  a  new  defence  be  interposed.  Fmrringtem 
V.  Sttydam,  9  Wend.  430. 

24^  Tbou||rh  a  cause  has  been  two  yean  at 
issue,  and  twice  noticed  for  trial,  the  declaretion 
may  be  amended  by  adding  a  new  count  upon  the 
same  cause  of  action,  on  tSSe  plaintiff 'a  P^jrinr  only 
the  costa  of  motion,  unless  the  pleas  are  withdrawn 
or  a  new  defence  is  rendered  necessary  by  the 
amendment.    SelimM  v.  Bm^ard,  12  Wend.  228. 

244.  In  actions  of  slander,  new  general  coontu, 
alleging  that  tbe  defendant  charged  the  plaintiff 
with  forgeiy,  firaud,  larceny,  dec.,  being  for  the 
same  causes  of  action  as  the  original  counts,  may 
be  filed  by  way  of  amendment  Gmtf  v.  Homer,  13 
Pick.  5^. 

245.  A  declaretion,  in  an  action  for  fraud  in 
making  shinffles,  averred  that  the  defendant  con- 
tracted to  mSke  a  certain  quanti^  of  shingles  for 
the  plaintiff.  A  new  count,  alleging  that  by  the 
contract  the  plaintiff  was  to  fuirnish  materials  to 
the  defendant  for  making  the  shingles,  was  held  to 
be  for  a  new  cause  of  action,  and  therefore  Hoi 
aUowable.    M&rim  v.  FmrkmUtt,  11  Pick.  368. 

246.  Where  a  declaratioB  alleged  that  the  de- 
fendant was  a  pilot  for  the  haihor  of  B.,  duly  up- 
pointed,  Ac.,  and  that  he  undertook  to  pilot  the 
plaintiff 'a  vessel,  but  that  by  his  nevKgeno*  the 
vessel  was  lost,  a  new  count  was  allowed  to  \m 
filed,  alleging  the  same  loss  by  the  defendanVn 
negligence,  and  also  reciting  the  rules  mafle,  p«r- 
Buant  to  statute,  by  the  B.  Marine  Society,  which 
were  referred  to  in  the  defendant's  commission,  and 
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mtrtd  lofl^w  Uie  nature  %mA  •stofefcaf  kw  doUea 
as  pilot     Htridia  t.  ^yres^  12  Pick.  ^34. 

fUT.  Where  a  verdict  is  found  for  an  amount 
exceeding  the  damages  claimed  in  the  declara- 
tion«  the  plaintiff  wiG  not  be  permitted  to  amend 
his  declaration  by  increasing  the  damages,  un- 
less be  abandons,  bis  verdict,  p^^B  the  defend- 
ant's costs  of  the  tjrial  and  of  resisting  the  motion, 
and  consents  to  a  new  trial.  Doz  v.  £§f/,  3  Wend. 
356. 

£48.  A  declaration  may  be  amended  by  iacceas- 
ing  the  damages,  (there  being  no  bail  in  the  cause,^) 
on  payment  of  costs  and  leave  to  the  defendant  to 
plead  da  novo,  Bogart  v.  McDonald,  2  Johns.  Cas. 
219. 

249.  If  the  damages  be  laid  high  enough  in  the 
vrit,  tiM>ugh  the  jury  find  more  than  are  laid  in 
the  declaration,  the  writ  may  be  referred  to  for  the 
purpoae  of  amendment,  and  the  judgment  will  be 
sustained.  Ptdmvr  v.  MiU,  3  U.  &  M.  502.  See 
K$mudy  v.  Woods,  3  Bibb,  322. 

350.  In  slander,  where  the  ad  damnum  was 
$1000,  and  the  verdict  $4250,  the  court  refused  to 
attow  the  declaration  to  be  amended  by  increasing 
the  anount  of  damages  alleged.  Curtis  v.  Lauh 
rsm-s^  17  Johns.  111. 

251.  Where  damages  found  by  a  jury  ezeeed 
the  amount  laid  in  the  declaration,  the  court  will 
not  aoiend  the  declaration  .without  sending  the 
cause  to  a  new  trial.     Girard  v.  SlUes,  4  Yeates,  1. 

252.  Where  one  party  is  permitted  to  amend,  or 
amends  without  leave,  the  other  has  a  right  to 
plead  ds  uovOy  whether  the  new  plea  be  material 
to  his  deience  or  not.  Crosby  v.  HiUf  1  Wash. 
363.    S.  P.  Penny  v.  Van  CltJ,  1  HaU,  165. 

253.  And  an  amendment  of  a  declaration  shall 
not  delay  the  defiwdant.  Resfublica  v.  CoaUSy  1 
Teatea,  Zo. 

254.  Nor  shall  a  continuance  be  claimed  for  any 
amendment,  unless  the  adverse  party  b  thereby 
sorprised;  of  which,  in  general,  the  court  is  to 
ju<^.    Folksr  V.  ScaUerles,  2  Rawle,  213. 

2o9.  A  second  count  in  slander  may  be  amended 
even  ailer  issue  joined,  by  inserting  the  word 
"  other  "  before  the  word  *'  discourse  ;  *'  the  first 
count  having  alleged  a  certain  discourse.  Gay  v. 
Homsr,  13  Pick.  ^. 

256.  A  declaration  in  ejectment  may  be  amend- 
ed, as  in  other  actions.  Den  v.  SmUhf  2  Pen.  710. 
Launsbury  v.  Bs/2, 12  Wend.  247. 

&7.  The  time  of  the  demise  may  be  amended 
aAer  nonsuit,  on  the  ground  that  the  lessor  of  the 
plaintiff  was  a  feme  covert  at  the  time  of  the  de* 
raise.     Den  v.  Franklin^  2  Soutti.  850. 

258.  Application  for  leave  to  amend  the  dec- 
lanlion  in  ejectment  cannot  be  entertained  at 
nisi  prius.    Hotoard  v.  PoUock,  1  Yeates,  509.. 

259.  An  omission  to  strike  out  the  name  of  tlie 
casual  ejector,  and  to  insert  that  of  the  real  de- 
fendant, may  be  amended  after  judgment.  Bailey 
V.  FairpUiy,  6  fiinn.  450. 

a0Ou  la  ejectment,  if  the  lease  laid  in  the  dec- 
laimtiav  has  expired,  it  is  error  in  the  court  to 
refita».tii  amendment  by  enlarging  the  term.  Maus 
it.MmUgomery,  10  8.  &  R.  192. 

S&l.  UecJaration  amended  by  altering  the  time 
of  demise^  though  the  cause  had  been  twice 
noticed  fer  trial,  and  on  objection  taken  on  the 
trial,  that  the  time  was  laid  too  early,  and  a  bill 
of  exoeptiooe  signed  ou  this  point.  Jackson  v. 
3^«(e,  6  Caw.  590.  S.  P.  Lion  v.  Burtis,  18 
Johns.  filO^ 

962.  -Where  the  declaration  laid  the  demise,  by 
mJatajif)  before  the  death  of  the  person,  whose 
death  gave  rise  to  the  controversy,  leave  was 
men  %»  fMiend.  Coates.  v.  HamtUon,  2  DalL 
«56. 

263.  Amend meot  of  ^  declaration,  by  enlarging 
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the  teraa^  was  allowed  on  payment  of  oosts.    Osek- 
shot  V.  Hopkins,  .2  Dall.  97.     Wood  v.  Galbraith, 

2  Yeates,  536. 

264.  But  the  court,  will  not  allow  an  amend- 
ment, by  .enlarging  the  term,  where  after  judg- 
ment the  term  empires,  if  there  has  been  great 
laches  and  delay,  and  another  party  has  come  in- 
to possession.  Gardiner  v.  Wilson,  2  Yeates, 
186.     CampbeU  v.  Gratz,  6  Binn.  115, 

265.  A  declaration  in  ejectment  was  altered 
afler  the  jury  was  sworn,  to  make  it  oonformi^ble 
to  the  record.  Lessee  of  Smith  v.  Brown,  1  Yeates, 
513.  . 

266.  A  new  demiae  may  be  added,  on  termsy 
via.  that  the  defendant  have  20  days  after  service 
of  the  amended  declaration,  to  elect  whether  he- 
would  continue  to  defend ;  should  he  elect  to  de- 
fend, then  he  is  to  have  the  costs  usual  in  cases 
of  amendment,  .and  20  days  from  the  time  of 
making  such  election,  to  plead  de  novo,  or  abide 
by  his  former  plea.  If  he  elect  to  proceed  no 
further,  then  to  receive  all  his  costs  up  to  the  day 
of  making  such  election.  Anonymous,  2  Gaines 
260.261.  £t  v'<(e  Coleman,  49.  Jackson  y,  Mur» 
row,  1  Cow.  156. 

267.  After  six  years'  service  of  the  declaration, 
leave  was  j^iven  to  amend}  by  adding  new  demisesy 
on  the  plaintiff's  paying  all  the  costs  already  in- 
curredy  in  case  the  defendant  should  choose  to 
relinquish  his  defence.  Jackson  v.  Kough,  1 
Caines,  251.  18  Johns.  510. 

268.  Leave  to  amend  a  declaration,  by  adding 
a  new  demise,  will  not  be  given  on  a  mere  notice 
of  motion,  without  aj&y  cause  shown  by  affidavit. 
Jackson  v.  Smith,  6  Cow.  39. 

269.  Amendment  as  to  the  place  laid  in  a  dee- 
laratioi^  in  ejectment^  granted  after  the  plaintiff 
had  been  nonsuited  at  the  trial,  for  variance. 
Jackson  v.  Bailey,  5  Cow.  265. 

270.  The  plaintiff  will  not  be  permitted  to 
amend  his  declaration,  by  inserting  a  demise  from 
a  person  who  has  no  claim  of  any  subsisting  title 
to  the  premises  in  question.  Jackson  v.  Rich' 
mond,  4  Johns.  483. 

271.  The  defendant  may,  at  any  time,  move  to 
have  the  demise  of  a  leseor,  who  died  before  the 
commencement  of  the  action,  struck  out  of  the 
declaration,  without  costs.  Jsckson  v.  Reynoids, 
1  Caines,  20.  Jackson  v.  Ditz,  1  Johns.  Cas.  392.- 
S.   C.    Coleman,    102.      Jackson    v.    Batikcraft, 

3  Johns.  259.    ElUot  v.  Bohannan,  5  Monr.  123. 

272.  Wliere,  on  application  of  the  defendant,  a 
demiae  is  ordered  to  be  struck  out  of  the  declara- 
tion, he  must  serve  a  copy  of  the  rule  for^  the 
amendment  on  the  plaintiff,  which  shall  be  deemed 
an  actual  amendment  as  to  all  subsequent  pro- 
ceedings on  the  part  of  the  plaintiff;  and  the 
defendant,  without  a  new  copy  of  the  declaration 
being  served  on  him,  must  enter  into  the  conttent 
rule,  and  plead  in  20  davs  after  servjce  of  the  cer- 
tified copy  of  the  rule  lor  the  amendment,  unless 
otherwise  ordered  by  the  cpurt ;  and  the  rule  shall 
be  sufficient  to  authorize  an  actual  amendment  of 
the  declaration  on  file,  or  to  file  a  new  one  in  its 
stead,  whenever  it  may  become  necessary.  Jack- 
son  V.  Belknap,  7  Johns.  300. 

273.  A  lessor  may  be  struck  out  of  the  declara- 
tiou,  on  affidavit  of  his  having  no  interest  in  the 
premises.    Jackson  v.  Sclover,  10  Johns.  363. 

274.  But,  under  special  circumstances,  the 
court  may  permit  his  demise  to  be  retained,  ib. 

275.  Several  new  demises  were  added  where 
there  was  a  subsisting  title  in  the  added  lessors. 
Jackson  v.  Travis,  3  Cow.  ^56. 

276.  A  declaration  in  ejectmrnt  mav  be  amended 
by  altering  the  date  of  the  demise.  Anon,  3  IJalst. 
366.  Dm  V.  Smith,  2  Pen.  710.  Blackwm  v. 
Patton^  7Cnpchf  471. 
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S77.  The  noUce  at  the  end  of  the  deelaration  in 
ejectment,  may  be  amended  after  Bervice,  by  strik- 
ing out  one  day  and  inaerting  another.  Den  t. 
Laningy  4  Halst.  254. 

278.  Where  there  was  an  actual  entry  and  lease 
Tor  the  purpose  of  avoiding  a  fine,. and  the  demise 

in  the  declaration  was  by  mistake  laid  on  the  1st 
instead  of  the  6th  of  May,  the  court  granted  leave 
to  amend,  but  allowed  the  defendant  to  elect  in 
20  days  whether  to  defend  or  not,  and  if  he  chose 
to  defend,  then  to  have  the  costs  of  the  amend- 
ment only  ;  but  if  he  abandoned  his  defence,  then 
he  was  to  be  entitled  to  costs  to  the  time  of  hia, 
election,     loon  v.  BurtiSf   18  Johns.  510. 

279.  In  ejectment,  an  amendment,  so  as  to  en- 
large the  term  laid  in  the  declaration,  will  be  per- 
mitted, in  the  discretion  of  the  court ;  but  where 
the  court  refuses  to  allow  such  amendment,  it  is 
no  ground  for  writ  of  error.  Wmlden  v.  Craigf 
9  Wheat.  576. 

280.  In  an  action  of  ejectment  in  which,  ac- 
cording to  the  provisions  or  the  laws  of  Tennessee, 
the  defendant  was  held  to  bail,  the  declaration 
stated  two  demises,  one  by  N.  and  IC,  citiiens  of 
Pennsylvania,  the  other  by  B.  and  G.,  citizens  of 
Massachusetts.  The  cause  coming  on  before  a 
jury,  the  plaintiff  sufiered  a  nonsuit,  which  was 
set  aside,  and  the  court,  on  the  motion  of  the 
plaintiff,  permitted  the  declsration  to  be  amended 
by  adding  a  count  on  the  demise  of  S.,  a  citizen 
of  Missouri.  The  parties  went  to  trial  without 
an^r  other  pleading,  and  the  jury  found  for  the 
plaintiff  on  the  third  or  new  count,  and  a  judg- 
ment was  rendered  in  his  faVor.  Held  to  be  valid. 
Wright  V.  Hollingsvmth,  1  Pet.  165. 

281.  Declaration  cannot  be  amended  by  insert- 
ing new  lessors,  nor  bv  adding  new  demises 
dated  after  action  brought.  Dwlley  v.  Oraysoiiy 
6  Monr.  260.     CwnrU  v.  Tebhs,  5  Monr.  442. 

282.  The  supreme  court  of  North  Carolina  has 
io  authority  to  allow  an  amendment  in  order  to 
avoid  a  variance  between  the  writ  and  declaration. 
Glisson  V.  HerringSf  2  Dev.  156.  Stamps  v. 
GraveSf  4  Hawks,  102. 

283.  In  a  writ  of  entry,  a  psrcel  of  land,  de- 
scribed in  the  count  as  an  entire  tract,  was  de- 
manded. But  only  a  part  of  it  was  in  dispute 
between  the  parties,  and  that  part  was  within  the 
tenant's  enclosure ;  the  residue  being  within  the 
enclosure  of  the  demandant.  After  a  plea  of  an 
entry  bv  the  demandant,  pending  the  suit  in  abate- 
ment of  the  writ,  it  appearing  that  the  demand- 
antJiad  only  entered  upon  the  parcel  of  the  land 
which  was  within  his  own  enclosure,  the  court 
permitted  the  demandant  to  amend  his  count,  so 
as  to  confine  his  demand  to  the  parcel  within  the 
tenant's  enclosure,  upon  terms.  Wilson  v.  Eaion^ 
5  N.  Hamp.  141.  S.  P.  Somes  v.  Skinner,  16 
Mass.  357. 

284.  A  demandant  in  a  writ  of  right,  having 
counted  on  his  own  seizin  within  forty  years,  may 
amend  by  substituting  thirty.  Holmes  v.  Holmes. 
2  Pick.  23. 

285.  Where  the  demandant  in  a  writ  of  entry 
claimed  a  fractional  part  of  a  messuage,  he  was 
not  allowed  to  amend  by  adding  a  count  demand- 
inor  the  whole.    Slater  v.  JfasoUf  15  Pick.  345. 

286.  But  where  his  count  averred  that  his  ances- 
tor was  seized  within  20  years,  and  Uiat  the  ten- 
ant disseized  the  demandant,  he  was  allowed  to 
Amend  by  substituting  an  averment  that  the  de- 
mandant was  seized,  and  that  the  tenant  within 
30  years  disseized  him.  ib. 

^7.  Where  a  suit  is  commenced  by  filing  and 
serving  a  declaration,  such  declaration  is  amenda- 
ble^ of  course,  like  one  filed  after  process. 
PeJjne  V.  Monroe  C.  P,  5  Wend.  105. 

288.  New  notice  of  the  rule  to  plead  needs  not 


be  given  after  amendment  of  a  deelai«ti«n  a*  of 
course.    Anon.  4  Wend.  197. 

289.  In  South  Carolina,  a  party  is  generally  en- 
titled to  amend  in  form  or  eubetance,  on  paying 
costs,  if  the  other  party  be  not  thereby  dielayea 
or  surprised.  In  matters  of  form,  amendments 
are  allowed  only  where  the  previous  part  of  the 
record  affords  something  to  amend  by ',  but  in 
matters  of  substance,  the  amendment  must  eon- 
form  to  the  faots,  as  to  which  the  previous  parts 
of  the  record 'cannot  often  be  a  guide.  Jenkins  v. 
Hutchison,  2  H\\\,G2d.  See  also  Cotes  v.  Cureion^ 
Harper,  400.  Philips  v.  Jif  Masters,  2  Rep.  Con. 
Ct.261. 

290.  An  amendinent,  however,  will  not  be 
allowed  after  the  cause  has  gone  to  the  jury. 
Glenn  v.  MCtdlough,  2  M'Cord,  212.  See  also 
2  Hill,  626. 

Amendments  in  admiralty  cases -^  See  Admi- 
ralty, IV.  (a.)  Appeal,  IV.  In  qui  torn  actions  — 
See  AcTioHs  Feral,  &c.  101-^107,  and  Merriam 
V.  Langdon,  10  Conn.  460. 

IV.    Amendment  of  Pleadings. 

291.  After  issue  in  fact  joined,  or  joinder  in 
demurrer,  the  court  will  not  permit  a  party  to 
amend  by  filing  a  new  plea  (statute  of  limitations) 
which  does  not  go  to  the  merits  of  the  action. 
Perkins  v.  BtirbatUt,  2  Mass.  63.  Perkins  v.  Tw' 
ner,  1  Har.  Sl  M'Hen.  400.    HaUagan  v.  Golden, 

1  Wend.  302. 

292.  Amendments  will  not  be  granted  to  enaUe 
a  party  to  set  up  the  defence  of  usury  or  of  the 
statute  of  limitations,  if  he  has  not  availed  him- 
self of  the  opportunity  to  interpose  such  defence 
in  the  first  mstance.  Where  such  defences  are 
defectively  set  forth,  an  amendment  will  be  al- 
lowed to  give  the  party  the  benefit  of  the  defence 
which  he  mtended  to  present,  but  he  will  not  be 
permitted  to  put  in  a  new  or  additional  plea  or 
answer.    Beach  v.  Ftdton  Bank,  3  Wend.  573. 

293.  A  plea,  held  bad  on  demurrer  to  the  repli- 
cation, mav  be  amended,  though  it  set  up  an  un- 
conscionable defence ;  but  a  new  plea,  setting  up 
such  a  defence,  will  not  be  received  as  an  amend- 
ment.    Utica^  Ins.  Co.  v.  Scott,  6  Cow.  606. 

294.  A  plea  of  usury  may  be  amended  after 
issue  joined  and  jury  empanelled.  Makepeace  v. 
Boyd,  2  Mass.  430. 

!i£95.  Where  the  plaintiff  Amends  hlb  declaratioiL 
the  defendant  has,  of  course,  liberty  to  replead  if 
the  amendment  either  vary  his  defence  or  render 
a  new  defence  necessary.  But  the  court  will  not, 
where  new  counts  have  been  added,  allow  the 
statute  of  limitations  to  be  added  to  other  pleas  be- 
fore pleaded,  unless  double  pleading  apiwars  ne- 
cessarv  to  the  iustice  of  the  case.  Sut  after  such 
amendfment,  the  defendant  may  wave  his  former 
plea,  and  plead  the  statute  of  lunitations.  Green 
V.  GiU,  5  Mass.  379. 

296.  An  amendment  of  it  plea  of  the  statute  of 
limitations  is  not  generally  allowed.    Wall  v.  Wall, 

2  Har.  &  Gill,  79.  Perkins  v.  Turner,  1  Har.  A. 
M'Hen.  400.  LamoU  v.  M'LaugkUn,  3  Hajr.  &, 
M  Hen.  324.  StaU  v.  Greta,  4  Gill  4e  JohAs. 
381 .  But  if  a  plaintiff  amends  his  declaratioM, 
the  defendant  may  plead  the  statute  <if  limitations 
anew.    4  Gill  &  Johns.  381. 

See  Abatemspt,  493. 

2S7.  All  amendments  made  either  bv  coBeent, 
or  leave  of  court,  should  appfur  on  the  reconL 
&iearin  v.  J^evUle,  1  Dov.  &.  Bat.  4. 

298.  A  defendant  cannot  amend  his  plea  qf 
course  under  the  8th  Reg.  Gen.  of  Apnl  term 
1796,  unless  it  be  demurred  to ;  and  then  he  can- 
not add  a  new  plea.    BenediU  v.  Ripl^yy  ^  Cow. 
37. 
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999.  Nor,  where  he  baa  taken  ismb  on  a  gpe- 
3ial  plea,  can  he,  though  within  80  days  aAer 
•erviee  of  the  plea,  amend  it  of  eourse  without 
oosta,  under  that  rule.  Squires  y.  MuUory,  17 
Johns.  3. 

300.  Where,  by  the  judgment  of  the  court  on  a 
demarrer,  the  party  has  leave  to  amend  his  plea 
within  a  certain  specified  time,  on  payment  of 
costs,  an  order  of  the  recorder  of  New  York  ex- 
tending the  time  allowed  by  the  court  is  irregular 
and  void.     Van  Ness  v.  HamiUon,  20  Johns.  124. 

301.  Where  the  defendant  pleads  the  general 
bsue  and  a  special  plea,  to  which  there  is  a  repli- 
cation, and  a  demurrer  to  the  replication,  and  con- 
tingent damages  are  assessed  on  the  trial  of  the 
l^neral  issue,  and  the  demurrer  is  afterwards 
trgued,  the  court  will  not  allow  the  party  to 
tmend  his  plea.  Secus  if  the  demurrer  had  been 
irgued  before  the  trial  of  the  issue.  HaUett  v. 
Holmes f  18  Johns.  28. 

302.  Where  a  particular  perjury  was 'pleaded  in 
)ustifieatioti  to  an  action  for  slander,  the  court,  on 
Affidavit  of  the  absence  of  the  witness  ,by  whom 
'Jie  plea  was  to  be  proved,  will  permit  the  defend- 
ant to  amend  by  pleading  another  perjury.  Gra- 
ham V.  WoodhuU,  1  Caines,  497. 

303.  A  party  obtaining  leave  to  amend  a  plead- 
ing demurred  to,  will  be  required  to  pay  the  costs 
sr  the  demurrer,  and  of  opposing  the  motion  to 
amend.     Keeler  v.  Shears ^  6  Wend.  540. ' 

304.  Afler  a  joinder  in  demurrer,  and  even  afler 
a  decision  against  a  defendant  upon  a  special  de- 
murrer to  his  plea,  the  court,  on  motion,  will  per- 
mit him  to  amend  it,  on  payment  of  costs.  Cooke 
w.  Beale,  1  Wash.  313.  Lorin^  v.  Gay,  9  Pick.  68. 
HartioeU  y.  Hemmenway,  7  Pick.  117.  Walker  v. 
Maxwell^  1  Mass.  104. 

30G.  When  a  defendant  obtains  leave  to  amend 
his  plea,  he  has  his  election  to  make  the  amend- 
ment or  not ;  and  if  he  fail  to  make  it,  the  former 
plea  is  not  withdrawn,  but  the  issue  upon  it 
should  be  tried.    Fox  y.  Co^y,  2  Call,  1. 

306.  An  executor  or  administrator  ought  to  be 
permitted,  on  his  motion,  though  not  attended 
with  an  affidavit,  to  amend  his  ple^i,  by  pleading 
plene  admmistravii^  at  any  time  before  the  trial  of 
a  suit  against  him,  provided  the  court  be  satisfied 
that  the  motion  is  not  made  merely  for  the 
sake  of  delay.  Ctdshohn  v.JintKony,  1  H.  ^  M.  27. 

307.  Where  a  plea  of  an  insolvent  discharge 
was  clearly  bad,  for  the  want  of  proper  averments 
giving  jurisdiction  to  the  officer  granting  it,  the 
court  suspended  judgment  rum  obstante  verediBto, 
so  as  to  give  the  defendant  the  opportunity  to  ap- 
ply for  leave  to  amend.  Soper  v.  Soper,  5  Wend. 
112. 

306.  Where  a  plea  was  filed  by  a  wrong  Chris- 
tian name  of  the  defendant,  and  the  plaintiff  de- 
murred to  it  generally,  as  the  defendant's  plea,  the 
defendant  wss  allowed  to  amend  it,  the  plaintiff 
having  waved  any  exception  to  it  for  that  cause. 
Hvtekinson  v.  Brock,  11  Mass.  121. 

309.  In  North  Carolina,  it  is  not  of  course,  afler 
a  cause  is  continued,  to  amend  the  pleadings. 
The  court  will  require  an  affidavit,  or  some  evi- 
dence to  show  the  necessity  for  it.  Woolford  v. 
»Vt>Ae,  3  Hay  w.  230, 

310.  In  debt,  on  a  bond  dated  in  May,  1771,  a 
verdict  for  the  plaintiff  against  the  defendant,  ex- 
ecutor of  an  obligor,  may  be  set  aside,  and  a  new 
triat  awarded,  for  the  purpose  of  permitting  the 
defendant  to  withdraw  nis  plea  of  payment  origi- 
nally filed,  and  (taking  oyer  of  the  bond  and  con- 
dition) to  plead  that  his  testator  died  in  the  life- 
time of  a  co-obligor,  against  whom  alone  the  ac- 
tion survived,  the  bond  being  joint;  of  which 
fkets  the  defendant's  counsel  was  ignorant  (through 
inadvertency,  and  for  want  of  information)  until 


the  trfal  of  the  cause.    Richardson  v.  JbAtisoit, 
2  Call,  527. 

311.  Afler  a  cause  is  remanded  to  the  inferior 
court,  such  court  may  receive  additional  pleas,  or 
admit  amendments  to  those  already  filed,  even 
afler  the  appellate  court  has  decided  such  pleas  to 
be  bad  upon  demurrer.  Marine  Ins,  Co,  of  Mta>^ 
andria  v.  Hodgson,  6  Cranch,  206. 

312.  Defendant  pleaded  a  release,  stated  to  have 
been  on  the  15th  of  the  month ;  at  the  trial,  he 
produced  one  dated  on  the  14th :  this  was  objected 
to,  and  the  objection  was  supported.  The  defend- 
ant  then  moved  for  leave  to  amend,  which  was 
refused,  and  a  verdict  was  had  for  the  plaintiff. 
A  new  trial  ordered,  with  permission  to  amend 
the  plea.  Morrow  v.  Morrato,  2  Rep.  Con.  Ct 
109. 

313.  Where  there  are  errors  in  pleading  on  both 
sides,  both  parties  may  amend.  JUynolds  v.  Tor- 
rance, 1  Const.  Rep.  125. 

314.  When  a  plea  in  bar  has  two  intendments, 
.  and  therefore  is  to  be  taken  most  strongly  a^inst 

the  defendant,  he  may  have  leave  to  amend  it,  on 
paying  costs.    Mitchell  v.  Poyas,  1  N.  &  M.  85. 

315.  On  reversing  a  judgment  of  the  common 
pleas,  ffiven  for  the  defendant,  on  a  demurrer  to 
one  of  his  pleas,  he  was  allowed  to  amend  his  plea, 
upon  payment  of  costs.  Stokes  y.  CampbM,  5 
Cow.  21. 

316.  So,  afler  a  new  trial  granted  because  evi- 
dence was  admitted  which  was  not  warranted  by 
the  state  of  the  pleadings.  People  v.  Holmes,  o 
Wend.  200. 

317.  Where  the  plaintiff  neglected  to  reply  to  a 
plea  of  the  statute  of  limitations,  and  went  to  trial 
upon  a  nisi  prius  record,  omitting  it,  but  the  de- 
fendant had  the  full  benefit  of  a  defence  upon  the 
statute  at  the  trial,  the  court  refused  to  set  aside 
the  verdict  for  the  plaintiff  for  irregularity,  but 
suffered  him  to  amend.  Snyder  v.  Snyder,  4  Cow. 
394. 

316.  The  plaintiff,  by  mistake,  proceeded  against 
heirs  and  devisees  as  joint  debtors,  the  ]>roce8s  be- 
ing served  on  some  of  the  defendants  against  whom 
the  plaintiff  declared.  The  defendants,  served 
with  process,  demurred  ;  upon  which  the  parties 
agreea  that  judgment  should  be  entered  against 
the  plaintiff  on  demurrer,  with  leave  to  amend  on 
payment  (boosts,  as  if  the  cause  had  been  argued 
and  decided  for  the  defendants  on  the  demurrer. 
Held  that  the  plaintiff  might  then  bring  in  the 
other  defendants  on  simtd  cum  process,  and  de- 
clare and  proceed  against  the  whole.  Thomas  v. 
V^n  Ness,  6  Cow.  588. 

319.  On  a  motion  to  amend,  the  court  inquire  no 
further  into  the  merits  of  the  amendment  than  to 
see  that  it  is  not  frivolous.  And  they  will  allow 
a  defendant  to  amend  by  adding  a  notice  of  special 
matter,  though  it  is  doubtful  whether  it  be  a  de 
fence  at  law  or  belong  exclusively  to  equity 
Turner  v.  Dexter,  4  Cow.  555. 

320.  In  sci.  fa.  against  administrators,  on  a 
judgment  affsinst  the  intestate,  afler  an  agree- 
ment that  the  merits  of  the  judgment  be  tried, 
waving  the  forms  of  pleading,  they  may  amend  by 
pleading  pie.  admin,  and  no  assets.  Robeson  y. 
Whitesides,  16  S.  &,  R.  320. 

321.  Afler  a  case  has  been  dismissed  for  want 
of  jurisdiction,  the  pleadings  haying  been  techni- 
cally defective,  the  court  will  not,  at  a  subsequent 
term,  allow  them  to  be  amended,  and  the  case  re- 
instated on  the  docket.  Jackson  v.  Jishton,  10  Pet. 
480. 

322.  Plea  amended  afler  replication,  demurrer, 
joinder  in  demurrer,  and  judgment  m  supreme 
court  for  defendant,  on  the  ground  that  the  repli- 
cation was  bad  and  plea  good ;  writ  of  error  to 
the  court  of  errors,  and  reversal ,  because  plea  was 
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had ;  bat  this  was  on  paying  the  costs  of  both 
courts.     Utiea  Ins,  Co.  ▼.  SeoU,  6  Cow.  GOG. 

3s23.  The  supreme  court  considered  the  case  the 
same  as  if  tlie  plea  had  been  overruled  in  that 
court  on  the  demurrer,  ih. 

3SM.  In  repleyin,  where  the  defendant  was  de- 
feated at  the  trial  for  a  technical  defect  in  his 
avowry,  which  was  as  executor,  when  it  should 
have  bieen  as  heir  or  devisee,  he  was  allowed  to 
amend,  on  payment  of  all  costs.  Wright  v.  WU- 
Uanu,  5  Cow.  501. 

325.  AfUr  leave  to  amend  a  leplioation,  jndg- 
ment  cannot  be  entered  for  its  insufficiency  :  there 
must  be  a  rule  for  a  replication,  and,  on  failure, 
judgment  will  be  entered  for  that  oaose.  Beau- 
«A«mp  V.  Muddf  Hardin,  106. 

ddo.  Jn  Tennessee,  the  cirouit  court  may  otder 
pleadinffs  amended,  if  the  party  show  the  proba- 
bility of  his  plea ;  but  an  amendment  cannot  be 
made  by  inserting  an  untruth.  Omrton  v.  Crabby 
4  Hayw.  109.    Sattan  v.  Jo&nson,  ib.  199. 

327.  The  plaintiff  was  allowed,  after  verdict,  to 
inaert  the  word  countryf  instead  of  court,  in  the 
joinder  of  issue.    Pkelps  v.  Sanford,  Kirby,  343. 

328.  So  he  was  allowed,  after  demuner  deter- 
mined against  him,  to  amend  the  conclusion  of  his 
replication,  wherein  he  "  put  himself  on  the  coun- 
try,*' instead  of  praying  that  it  might  **  be  inquired 
of  by  the  country."  Hartwell  v.  Uemmenway,  7 
Pick.  117.  (See  10  Mod.  166.)  See  also  OverUm 
V.  CrtM,  4  Hayw.  109. 

329.  An  attorney  for  the  commonwealth,  who 
has  joined  in  the  defendant's  demurrer  to  his  rep- 
lication, which  is  defective  In  foim  merely,  may 
have  leave,  before  judgment  is  entered  on  the  de- 
murrer, to  withdraw  nis  joinder,  and  amend  his 
replication.  Commontoetdtk  v.  Jackson^  2  Virg. 
Cfta.501. 

330.  Where  the  court  erroneously  sustains  a 

S^neral  demurrer,  and  the  party  against  whom 
e  demurrer  Is  obtains  leave  to  amend,  in  a  mat- 
ter of  form,  which  a  general  demurrer  could  not 
reach,  such  amendment  will  not  entitle  the  oppo- 
site party  to  a  continuance.  J^irpin  v.  ScoU,  5 
Litt.  6. 

331.  When  an  amendment  of  the  pleading  is 
made  at  the  trial,  under  the  Isl  section  of  the  sUt- 
ute  of  Maryland,  1809,  c.  153,  time  is  to  be  given 
to  tbe  adverse  party  to  prepare  ;  but  the  cause  is 
not  therefore  to  faie  continued,  unless  the  court 
deem  it  necessary.  Union  Bank  of  Maryland  v. 
BUgeley,  1  Har.  &  Gill,  324. 

^.  Under  the  statute  of  Pennsylvania,  1806, 
the  court  will  not  permit  the  plaintiff  to  amend  by 
entering  a  replication  and  joining  issues  after  the 
jury  is  sworn,  without  the  consent  of  the  defend- 
ant.   Austin  y.  In^kam,  4  Yeates,  347. 

333.  A  plaintiff  is  entitled  to  an  amendment  un- 
der this  act,  though  under  a  rule  for  trial  or  nan 
pros.     Canal  Co.  v.  Parker,  4  Teates,  363. 

334.  Although  this  act  authorizes  the  defendant 
to  alter  his  plea  or  defence  at  any  time  on  or  be- 
fore trial,  yet  this  must  be  understood  to  be  by 
permission  of  the  court.  The  discretion  of  the 
court,,  however,  is  a  legal  discretion,  subject  to 
review  upon  a  writ  of  error.  Young  v.  Common^- 
wealih,  6  Binn.  88. 

335.  The  oractice  in  the  supreme  court,  under 
the  act  of  1806,  has  been  to  allow  amendments  af- 
ter the  jury  .was  sworn.  Chrdon  ▼.  Kennedy,  2 
Binn.  291.  ^ 

336.  Where,  after  issue  joined,  defendant  filed  a 
plea  puis  dar.  eon.,  which,  on  demurrer,  was  ad- 
judged ill,  he  was  permitted  to  amend,  on  paying 
costs  since  plea  filed,  and  on  condition  that  he  re- 
eover  no  cosU  for  that  period,  if  he  should  finally 
prevaU.     Cojm  y.  CottU,  9  Pick.'287. 

337'  Where  a  cause  has  been  carried  down  to 


trial  upon  iMiies  of  fact,  and  contingent  damages 
assessed  on  issues  of  law,  and  the  leplicatioii  of 
the  plaintiff  is  subsequently  adjudged  to  be  bad, 
leave  will  not  be  given  to  amend ;  nor,  in  soch  a 
case,  will  leave  he  given  to  amend  a  plea,  also 
adjudged  insufficient,  wherr-,  from  the  &cts  ascer- 
tained on  the  trial,  it  is  ^parent  that  snci^  per- 
mission would  be  useless.  Griswold  v.  Sedgwick, 
1  Wend.  126. 

338.  Where  the  amendment  is  of  course,  though 
the  court  require  the  entry  of  tbe  rule  toamenoa 
pleading,  yet  notice  of  the  rule  needs  not  be  given. 
Anon.  3  Wend.  424. 

339.  A  defendant,  after  demurring  to  the  decla- 
ration, cannot  enter  a  rule  to  amena  as  of  course, 
and  under  it  withdraw  his  demurrer  and  serve  a 
plea.  Bleeeker  v.  BeUinger,  II  Wend.  179.  But 
after  a  demurrer  to  a  p&w  is  overruled,  the  plain- 
tiff will  be  allowed  to  amend  by  withdrawing  his 
demurrer,  and  filing  a  replication  to  reach  the 
merits  or  the  case.  Blaekmore  v.  PhUl,  7  Yenr. 
462.  * 

340.  In  Delaware,  pleadings  may  be  amended, 
at  the  discretion  of  the  court,  at  any  time  before 
judgment    Slate  v.  Collins,  1  Harrinr.  216. 

341.  In  Indiana,  a  defence  filed  before  a  justice 
of  the  peace  cannot  be  amended  in  substance,  nor 
essentially  varied,  on  an  appeal.  JVebon  y.  Zvnk, 
3  filackf.  101.     Bastion  v.  Dalrymple,  ib.  365. 

342.  By  sUtute  of  1786,  c.  66,  (Massachusetts/) 
actions  tried  on  review  must  be  tried  on  the  origi- 
nal pleadings ;  and  the  court  cannot  direct  an 
amendment  of  the  pleadings,  without  consent  of 
parties,  even  when  a  new  trial  is  granted  after  a 
trial  on  review.  Swett  v.  Sullivan,  7  Mass.  346. 
Bowman  v.  WhUtemore,  1  Mass.  242.  Dudley  t. 
Sumner,  5  Mass.  488.    See  17  Mass.  376. 

V.  Amendment  of  Records  and  Judgments, 
(a.)  In  General. 

343.  The  nisi  prius  record  is  always  amendable 
by  the  issue  roll,  on  payment  of  the  costs  of  the 
motion.  Tower  y.  Wilson,  3  Caines,  151.  8.  P. 
Jackson  v.  Young,  1  Cow.  131. 

344.  Where  there  has  been  a  trial  without  an 
award  of  a  venire,  the  defect  is  not  amendable : 
but  continuances  may  be  entered  after  judgment 
Livingston  v.  Rogers,  1  Caines,  583. 

345.  A  judgment  maj  be  amended  as  to  the 
costs.    Biackwell  v.  Leshe,  I  South.  112. 

,346.  Where  a  judgment  had  been  entered  for 
the  defendant  on  a  pfeaof  mm  est  factum,  with  no* 
tice  of  special  matter^  the  court  allowed  the  record 
to  be  amended  by  striking  out  the  verdict,  and  en- 
tering a  judgment  of  nonsuit,  so  as  to  accord  with 
the  truth  of  the  case.    Lee  v.  Curtis,  17  Johns.  86. 

347.  Where  the  defendant,  being  an  infant,  ap. 
pears  by  an  attorney,  the  court  will,  on  motion  of 
plaintiff,  amend  the  proceedings,  by  entering  the 
appearance,  dec.,  by  guardian,  though  the  appli* 
cation  is  mide  after  ]^ea  fikd,  rule  of  reterence, 
award  of  referees,  rule  mjm  for  judgment,  and  rea* 
sons  filed  against  the  report,  one  m  which  is  tbt» 
apnearanoe  of  the  attorney.  SmiA  t.  ^fira^,  Coxe» 

348.  An  omission  of  the  clerk  to  siga  a  jnd^ 
ment,  docketed  and  filed,  will  not  pTejndlM  eltiter 
parties  or  strangers ;  and  the  court  will  order  him 
signature  to  be  added,  mins  pro  tunc,  ynwiisn  ▼. 
Drake,  1  Caines,  9. 

349.  A  judgment  had  been  entered  upon  a  war* 
rant  of  attorney,  and  the  same  was  regularly 
signed  and  docketed,  but,  by  the  negfigence  of  the 
attorney,  the  plea  of  the  defendant  was  not  signed, 
nor  was  the  name  of  the  defendant's  attorney  in- 
serted in  the  record.  The  plaintiff  was  allowed  to 
amend  the  record,  ntmc  pro  tunc,  though  a  snbse- 
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qnent  judgment  bad  been  entered  up  npunst  the 
defendant,  on  which  a  preference  was  datmed. 
CUt€  ▼.  GHUspey,  3  Johns.  526. 

350.  Where  the  record  stated  that  the  continue 
EDce  was  set  aside,  hot  from  other  expressions  in 
the  order,  and  other  proceeding's  in  Uie  cause,  i| 
was  amnifest  that  it  was  a  jiuigment  by  default 
which  was  set  aside',  it  was  held  to  be  a  clerical 
misprision,  and  amendable.  Sharpe  v.  FowleTf 
C  Litt.  446. 

351.  It  seems  that  a  mistake  in  an  entry,  in  the 
court  of  appeals,  awarding  damages  in  a  case  in 
which  no  damages  are  bylaw  recoverable,  may  be 
amended  by  the  record,  which,  in  such  case,  suffi- 
ciently shows  the  caose  of  amendment.  Davis  y. 
BaUard,  7  Monr.  604.  « 

352.  A  judgre  has  no  authority  to  amend  defects 
or  omissions  in  the  records  of  a  previous  term, 
from  his  memory  or  knowledge  of  the  fact  omit- 
ted. Slate  V.  Hanith,  1  N.  &  M.  16.  Stait  T. 
Fidds,  Peck,  140. 

353.  But  a  record  may  be  amended,  afler  the 


is  out  of  court,  if  there  be  any  thinff  in  it  to 
afltend  by.  Gajf  v.  CaldweUf  Hardin,  m.  As,  a 
mistake  in  transposing  the  parties'  names. '  Bout- 
man,  v.  Greai,  6  Monr.  341.  See  also  Probasco  v. 
Frobaseo,  2  Pen.  1012.  Or  a  mistake  in  the  party 
for  whom  judgment  is  rendered.  Marsh  v.  Berry , 
7  Cow.  344.    3  Cow.  43.  note. 

354.  Anciently,  amendments  c6nld  be  made 
only  during  the  term  in  which  the  judicial  act  was 
done  and  recorded.  A  more  liberal  practice  was 
afterwards  introduced,  and  they  were  allowed  at 
any  time  pending  the  proceedings,  and  while  they 
were  injuri,  and  until  fina^judgment  entered  and 
enrolled,  but  not  after  the  term  when  final  judg- 
ment was  given.    Smith  v.  Jackson,  Paine,  486. 

355.  The  statutes  of  jeofails  have  extended  the 
liberty  of  amending  judicial  acts,  and  occasioned 
confosion  in  the  decisions.  t&. 

356.  Though  an  amendment  of  the  record  is,  in 
general,  inadmissibie  after  the  term  at  which 
judgment  was  rendered,  yet  this  may  be  done 
where  there  is  a  written  memorandum  to  amend 
by.     Waldo  r.  Spencer ^  4  Conn.  71. 

357.  An  amendment,  purporting  to  be  made  un- 
der the  direction  of  the  court,  confonnably  to  the, 
fact,  is  not  the  subject  of  revision,  in  a  higher 
court,  as  having  been  made  against  the  fact.  tb. 

25Q.  Where  an  executor  pleaded  a  false  plea,  and 
judgment  and  execution  were  de  bonis  test,  si  non, 
Ae.f  after  a  return  of  nulU  Aoim,  the  judflrment  and 
exeeation  were  amended,  so  as  to  be  of^the  lands 
and  tauments  also.  Lansing  v.  Lansing,  18  Johns. 
501. 

359.  So  a  judgment "  agai  nst  A ,  as  administra- 
tor," instead  of  "  against  the  goods,  Ao.,  of  the 
intesUte/*  may  be  mmepded  by  another  part  of  the 
■eeord*  Atkms  v.  Sawyer ^  1  Pick.  351.  Speed  v. 
fiswi,  IMonr.  19.  PeopU  v.  M' Donald,  1  Cow.  189. 

300.  An  amendment  was  allowed,  in  ejectment, 
by  ioserting  the  defendant's  name  in  the  nisi  prius 
recofd,  io  the  place  wh^ze  it  is  usually  inserted, 
befbie  the  allegation  of  enti^  and  ouster,  although 
aAer  Bonsuit  at  the  circuit  for  the  non-appearance 
•fthe  defendant,  the  omission  being  by  mistake. 
JMejos  w  Tlatmgt  1  Cow.  131. 

.^1.  plocesa  against  two,  one  not  served. 
PieadtaM;  against  one,  verdict  and  judgment 
agalnafc iSkh )  the  judgment  maybe  amended  at 
a  siifcapqpifnt  term,  by  striking  out  the  name  of 
the  lisfiwiilMit  not  served.  Haimner  v.  AT  ConndL, 
^llam.39L 

362  WhecB  the  declaration  set  forth,  by  mis- 
take, a  demand  of  twelve  dollars  instead  of  twelve 
hundred,  and  the  plaintiff  recovered  judgment  in 
the  commoa  pleaa  for  nearly  $1200,  and  the  de- 
fendajit  appeued,  but  did  not  enter  his  appeal ;  on 


the  plaintiff's  complaint  for  affirmation  of  the  juds^- 
ment,  the  court  would  not  allow  the  record  of  the 
court  below  to  be  amended  by  inserting  the  word 
hundred  afler  twelve.  Vamum  v.  BisseU.  14  Pick. 
191. 

363.  An  amendment  was  permitted  to  be  made 
in  the  record,  &jc.,  of  a  common  recovery  several 
years  after  tlie  term  at  which  the  recovery  was 
suffered.'  Ringgold  v.  Brown,  4  Uar.  &  M*Hen. 
498.     See  2  Pen.  1012. 

364.  Where,  in  entering  up  a  verdict,  judgment 
is  given  for  less  Uian  the  plaintiff  is  entitled  to, 
in  consequence  of  a  mistake  in  computing  interest, 
such  mistake  cannot  be  amended  at  a  subsequent 
term.    Baksr  v.  Moore,  2  Car.  Law  Kepos.  637. 

365.  After  argument  of  a  cause,  and  judgment 
therein,  and  the  term  ended,  it  is  too  late  to  move 
to  amend  the  record.  Killpatriek  v.  Rose,  9  Johns. 
78.     Currie  v.  Henry,  3  Johns.  140. 

366.  After  the  term  at  which  a  cause  was  de- 
cided, the  supreme  court  will  not  amend  the  judg- 
ment  nunc  pro  tunc  on  the  motion  of  one  party 
without  notice  to  the  other  party.  'Cobb  v.  Wood, 
1  Hawks,  95. 

367.  It  is  matter  of  discretion  in  the  court 
whether  to  allow  an  amendment  without  notice 
to  the  defendant's  attorney.     HaU  v.   Williams, 

1  Fairf.  278. 

366.  Motions  to  amend  judicial  proceedings 
must  be  made  within  a  reasonable  time,  or  they 
will  not  be  granted. .  Fowble  v.  Raybergy  4  Ham. 
45. 

369.  A  general  judgment  cannot  be  amended  so 
as  to  make  it  special ;  nor  a  final  judgment,  (ex- 
cept in  matter  of  form,)  at  a  subsequent  term. 
Chreene  v.  Dodge,  3  Ham.  486.  Botkin  v.  Com- 
missioners, 1  Ham.  375. 

370.  A  superior  court  of  law  has  no  power  or 
jurisdiction  to  reverse,  alter,  or  amend  a  judgment 
giv^  at  a  former  term  of  the  said  court,  which 
bad  been  entered  on  the  order-book,  and  signed 
by  a  judge  in  open  court.  HaXley  v.  Baird,  1  H. 
&M.  25. 

371.  During  the  term,  the  records  are  in  the 
breast  of  the  cotirt,  and  may  be  amended ;  but  afler 
the  term,  no  amendment  can  be  made,  except  of  a 
mere  clerical  misprision.  Commonwealth  v.  Cuwood, 

2  Virg.  Cas.  527.  HaU  v.  WUliams,  1  Fairf.  278. 
See  also  State  v.  Calhoon,  1  Dev.  &  Bat.  374. 
Fredand  v.  FUld,  6  Call,  12. 

372.  An  error  in  the  orders  of  the  court,  or  an 
omission  to  make  an  entry  in  the  order-book,  is 
not  a  clerical  but  a  judicial  error.    2  Virg.  Cas.  527. 

373.  Where  tiie  record  of  a  sd.  fa.  on  a  recog- 
nizance taken  in  the  county  court  difiered  from 
the  record  of  the  recognizance  itself^  the  county 
court  was  held  to  have  done  properly  m  amending 
the  entry  of  the  recognizance,  even  after  an  appeal 
to  the  supreme  eourt.  The  State  v.  Cherry,  2  Dev. 
550. 

374.  Afler  money  has  been  paid  on  an  erroneous 
decree  of  the  orphans*  court,  the  decree  cannot  be 
so  amended  as  to  make  the  party  liable  to  pay 
again.     Hader*s  case,  5  Watts,  176. 

375.  The  entry  of  a  defendant's  name  in  a  judg- 
ment is  not  amendable  so  as  to  affect  a  subsequent 
purchaser  or  incumbrancer.  Zimmerman  v.  Brig- 
gans,  5  WatU,  186. 

376.  Where  judgment  is  entered  and  execution 
issued  without  inserUng  costs  in  either,  the  court 
allow  the  defect  to  be  amended.  O'DriscoU  r. 
M'Burnoy,  2  N.  &  M.  58. 

377.  llie  circuit  courts  of  the  United  States,  on 
appeal  from  the  district  courts,  may,  under  the 
judiciary  act  of  1789,  allow  any  amendments  of 
defects  in  form  in  the  convts  below,  which  could 
have  been  amended  there;  but  this  power  does 
not  extend  to  defects  of  substance }  such  defects, 
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however,  may  be  amended  below,  on  terms,  before 
fioai  jiidgment,  but  not  after.  Smith  y  Jackson, 
Paine,  430. 

2>76,  A  jadgment  at  rules,  in  the  clerk's  of&ce  of 
the  county  court,  ought  to  be  entered  as  of  the  last 
day  of  the  next  succeeding  quarterly  terra ;  but  if 
it  be  entered  as  at  rules  only,  it  is  merely  a  cleri- 
cal misprision,  and  therefore  amendable.  Digges 
T.  Dunn,  1  Munf.  56. 

379.  If,  in  an  action  by  an  informer,  who  is  en- 
titled to  half  the  penalty,  judgment  be  entered,  by 
mistake,  that  he  recover  the  whole,  the  record 
may  be  amended  by  memoranda  in  the  clerk's 
possession.     Bradley  ▼.  Baldwinj  5  Coon.  28d. 

3d0.  If  the  court,  on  writ  of  error,  affirm  the 
judgment  of  the  court  below,  and  judgment  be 
sntered  up  only  for  the  damages  caused  by  delay 
arising  from  the  writ  of  error,  wslead  of  the  whole 
amount  of  the  judgment  below,  with  those  dam- 
ages, the  court  will  allow  amendment  of  such 
i'l^gment,  on  motion  of  the  plaintiff,  as  incorrect, 
e  showing  sufficient  cause,  and  the  other  party 
not  injured,    loiory  y.  CatUUf  2  Verm.  365. 

381.  On  an  appeal  from  a  justice,  the  record 
may  be  amended  by  the  transcript.  Smith  v. 
Bayer,  2  Watts,  173. 

'S&i.  The  c;>mmon  pleas  may  amend  a  judgment 
in  their  discretion,  and  the  supreme  court  will  sot 
inquire  whether  they  have  exercised  their  discre- 
tionary power  judiciously.  Latshaw  t.  Steinmer, 
II  S.  &  R.  357. 

383.  But  where  there  is  a  general  yerdict  on 
several  counts,  the  court  cannot  amend  the  judg- 
ment by  directing  it  to  be  entered  specially  on  one 
count,  leaving  the  other  count  without  a  judgment, 
though  they  might  amend  the  verdict,  and  tlien 
make  the  judgment  correspond.  Paul  v.  Harden, 
9  S.  ^  R.  2;). 

384.  Where  judgment  had  been  entered  on  a 
wrong  count,  in  1817,' plaintiff  had  leave  to  anjend 
the  record  in  1827,  saving  the  rights  of  third  per- 
sons, acquired  under  the  judgment.  Chamberlain 
V.  Crane,  4  N.  Hamp.  llo. 

385.  Where  a  verdict  was  given  for  the  defend- 
ant, on  trial,  under  a  writ  of  inquiry,  (which  is 
against  law,)  it  appearing  that  it  was  so  given 
liecause  the  defenaant  was  misnamed  in  the  origi- 
nal writ,  which  was  served  on  another  person ;  Uie 
whole  proceedings  were  amended,  and  leave  given 
the  true  defendant  to  plead.  RudesU  v.  iZsene, 
2  Rep.  Con.  Ct.  58. 

386.  A  judgment  record  was  allowed  to  be 
amended  by  adding  the  name  of  another  defend- 
ant, saving  to  all  persons  the  Tights  they  might 
have  bona  fide  acquired  since  the  docketing  of 
the  judgment.  Bank  of  Jieioburgh  v.  Seymour, 
U  Johns.  219. 

3B7.  A  judge  at  the  circuit  court  has  no  power 
to  order  an  amendment  to  be  made  in  the  circuit 
record.     Den  v.  Hall,  4  Hoist.  277. 

388.  Where  a  mistake,  made  by  tlie  clerk  of  the 
supreme  court  in  assessing  damages  on  a  note, 
was  not  known  till  i^r  the  judgment  roll  was 
filed,  and  the  defendant  hod  paid  the  amount  of 
the  judgment,  and  satisfaction  thereof  had  been 
entered,  and  the  defendant  refused  to  correct  the 
mistake,  the  court  ordered  the  entry  of  satisfac- 
tion, and  all  proceedings  in  the  cause,  after  the 
interlocutory  judgment,  to  be  vacated,  and  the  re- 
port of  the  clerk  of  the  assessment  of  damages,  the 
record  of  the  judgment,  and  the  satisfaction  thereof, 
to  be  taken  off  the  files  of  the  court  and  cancelled, 
and  the  damages  to  be  reossessed  by  the  clerk,  al- 
lowing (he  defenaant  credit  for  the  amount  paid 
by  him,  provided  the  defendant  did  not,  in  20 
days,  pay  the  plaintiff  the  amount  which  the  clerk 
omitted  in  the  assessment  of  damages.  Mechanica' 
Bank  V.  Minthorw,  19  Johns.  244.  S.  P.  Patton  v. 


Massey,  2  Hill,  475.    See  also  Dowey  v.  Teneyek, 

389.  A  judgment  is  rendered  by  default  in  the 
general  court  upon  notice,  on  a  bond  due  to  the 
commonwealth ;  but  the  clerk,  in  entering  the  judg- 

Sent,  only  allows  interest  from  a  date  posterior  to 
at  from  which,  by  the  terms  of  the  bond,  interest 
was  to  run.  This  error  may  be  amended  upon 
motion  to  the  general  court  at  a  succeeding  term. 
CommontoeaUh  v.  fVinstons,  5  Rand.  546. 

390.  The  second  section  of  the  Maryland  act  of 
1809,  ch.  153,  relative  to  the  amendment  ofjudi- 
cial  proceedings,  does  not  extend  to  matter  of^snb- 
stance,  but  to  form ;  and  the  discretion  vested  in 
the  courts  by  the  act,  to  order  and  allow  amend- 
menty  to  be  made  in  all  proceedings  whatever, 
before  verdict,  so  as  to  bring  the  merits  of  the 
question  between  the  parties  fairly  to  trial,  is  not 
a  capricious,  but  a  sound,  legal  dioeretion,  to  the 
proper  exercise  of  which  the  party  claiming  it  is 
entitled,  and  from  which  he  cannot  properly  be 
debarred  by  any  rule  that  is  the  mere  creature  of ' 
the  court.     Bank  of  Maridand  v.  Ridgley,  1  Hor. 

6  Gill,  324. 

391.  A  court  of  error  will  on  motion  so  amend 
the  general  entry  of  reversal  as  to  allow  a  new 
judgment  in  the  court  below.     Hopkins  v.  FUpKn^ 

7  Cow.  526. 

(b.)  After  Ert&r  or  Certiorari  brought. 

392.  A  record  may  be  amended  af\er  error 
brought.  Boyle  v.  Connelly,  2  Bibb,  7.  Smith  v. 
Todd,  3  J.  J.  Marsh.  299.  Even  by  the  court 
where  the  record  remains.  Paul  v.  Hafden,  9  8. 
&,  R.  23.  Pretost  v.  J^hob,  4  Yeates,  479.  Berry 
km  V.  Wells,  5  fiinn.  60.  See  Doe  v.  Oioea,  % 
Blackf.  452.     King  v.  Mthony,  ib.  1 31. 

393.  Where  error  was  assigned  in  this,  that  the 
judgment  was  entered  for  sixpence  less  than  the 
verdict,  the  supreme  court  ordered  the  record  to 
be  amended,  and  the  judgment  affirmed,  with 
costs,  to  be  paid  by  the  defendant  in  error.  Price 
V.  Evers,  Coleman,  41. 

394.  It  is  too  late,  after  assignment  of  errors,  to 
amend  the  return  Co  the  writ  of  error.  Dumoud  v. 
Carventer,  3  Jofajas.  141. 

395.  In  cases  where  the  record  of  an  inferior 
court  is  removed  to  a  superior  court,  the  court 
above  may  grant  leave  to  amend.  But  a  writ  of 
error  does  not  remove  the  record.  And  where  an 
amendment  in  a  record  is  required  after  error 
brought,  it  must  be  made  in  the  court  below.  Roio» 
ell  V.  Bruce,  5  N.  Hamp.  381.  Sed  vide  Rem  t* 
Barker,  2  Cow.  408. 

396.  Afler  ah  assignment  of  errors,  and  joinder, 
in  the  court  for  the  correction  of  errors,  the  su- 
preme court  will,  on  motion,  amend  the  original 
record  in  matters  of  form  ;  for  the  original  record 
remains  in  that  court,  the  transcript  only  being 
sent  up  with  the  writ  of  error.  Tillotson  v.  C/icet* 
ham,  3  Johns.  95. 

397.  All  defects  or  errors  in  the  record,  which 
are  properly  amendable,  may  be  amended,  after 
writ  of  error,  in  the  court  above,  which  will  disre- 
gard all  defects  or  errors  in  matters  of  form,  or 
which  may  be  amended,  or  are  aided  by  the  sta4 
ute  of  jeofails.  Cheetham  y.  TiUotsom,  4  Jobus 
499. 

398.  Though  a  writ  of  error  has  been  broagfaL 
and  one  of  the  errors  assigned  for  the  re  versa!  4tf 
the  judgment  is  the  excess  of  the  judgment  over 
the  sura  demanded  in  the  declaration,  the  court 
above  will^  allow  the  party  in  whose  favor  the 
judgment  is,  to  amend  the  record  by  entering  a 
remittitur  of  the  surplus,  and  a  judgment  for  the 
amount  mentioned  in  the  declaration.  Hubert  v 
Hardenberg,  5  Halst.  222.  S.  P.  Battk  of  Km- 
tucky  V.  Ashley,  2  Pet.  329. 
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399.  And  it  may  be  amended,  in  soch  caae,  by 
the  court  below,  during  the  term  when  it  was  en- 
tered, after  writ  of  error  shown.  Smith  v.  MUn^ 
5  Day,  :)37.  Fvry  ▼.  SUme,  1  Yeatea,  lt36.  2  Dall. 
164.     Addis.  1]4. 

4U0.  It  may  also  be  amended  at  the  next  term, 
before  error  brought.  Hemmentoay  ▼.  HickeSj  4 
Pick.  4!J7.  Movney  ▼.  Wdsh,  1  Rep.  Con.  Ct. 
133. 

401.  And  where  it  appears,  from  the  record,  tbat 
the  dama^rpg  found  by  the  verdict  exceed  the 
amount  laid  in  the  declaration,  the  court  of  error 
may  permit  the  record  to  be  carried  back  to  the 
inferior  court  for  amendment,  by  a  release  of  the 
surplus  damacres ;  and  if  the  record  be  returned 
thus  amended,  the  judgment  will  be  affirmed. 
iiyackmun  ▼.  Byers^  6  S.  &  R.  383. 

4u2.  In  Massachusetts,  the  supreme  courts  do  not 
amend  the  records  of  the  common  pleas,  -when 
brought  up  on  erfor  ;  but  a  writ  of  error  to  correct 
their  own  judgments  they  will  amend,  by  allowing 
the  original  pfaintifF  to  remit  an  excess  of  damages. 
Hmickinson  y.  Croastn^  10  Mass.  252. 

403.  In  Connecticut,  afler  judgment  of  affirm* 
ance,  in  the  superior  court,  of  a  judgment  of  the 
county  court,  and  a  writ  of  error  brought  to  re- 
Terse  the  first-mentioned  judgment,  it  is  not  com- 
petent for  the  superior  court  to  allow  an  amend- 
ment, in  a  matter  of  substance,  of  the  record  of 
that  court.    Jvdton  ▼.  Blanekard^  3  Conn.  579. 

404.  Where  the  common  pleas  refuted  leave  to 
amend  a  general  verdict  by  applying  the  evidence 
to  one  count,  and  to  enter  a  lutUt  yroseaui  as  to  the 
other,  but  gave  judgment  on  the  verdict,  the  su- 
preme court  on  a  writ  of  error  cannot  grant  leave 
to  make  the  amendment.  Cooper  v.  BitseU,  15 
Johnfl.  318. 

405.  Where  the  substantial  merits  of  a  ease  have 
been  tried  fairly  on  a  feiffned  issue,  the  court  will 
alliiw  an  amendment  of  a  clerical  error,  though 
aAer  error  brought  Pretost  v.  Jilchols.  4  Yeates, 
47l>. 

406.  If  there  is  an  agreement  by  attorneys  below 
to  amend,  the  court  will  give  leave  to  amend, 
without  costs.    Johnson  v.  ChafarUf  1  Binn.  75. 

407.  An  omission  .in  a  levan  of  a  command  to 
levy  the  debt  is  a  clerical  mistake,  and  may  be 
amended  afler  error  by  the  court  above.  Peddle 
V.  HoUinsked,  9  S.  &  R.  277. 

40B.  The  general  issue  and  infancy  bein?  plead- 
ed, on  a  general  verdict  for  the  plaintiff,  his  attor- 
ney, by  mistake,  drew  th^postea  so  as  to  cover  only 
the  first  issue ;  and  a  writ  of  enor  was  brought  to 
the  eourt  of  errors,  upon  which  issue  was  joined. 
Held  that  the  postea  fthouM  be  amended  so*  as  to 
embrace  both  issues.    Stakes  v.  Campbell,  7  Cow. 

409.  Where  one  of  two  defendants  died  before 
judgment,  and  judgment  was  entered  against 
both,  and  error  was  taken  to  the  high  court,  where 
the  writ  was  non  pressed,  and  then  upon  error 
coram  vobis,  the  death  of  one  of  the  defendants,  be- 
ibre  judgment,  was  assigned  for  error,  the  eourt 
permitted  an  amendment,  by  entering  a  suggestion 
of  the  defendant's  death,  with  the  same  effect  as 
if  done  before  judgment.    Hill  v.  H^est,  1  Binn. 


419.  'Where  an  agrtement  was,  that  the  as* 
ugnee  of  a  judgment  obtained  by  A  against  B, 
emMid  declaim  on  a  wager  respecting  his  right  to 
fieceive  certain  moneys,  ahd  the  declaration  laid 
the  wager  m  respeeting  a  judgment  entered  by  the 
■dttiinistrators  of  A  against  B,  it  was  held  that  this 
was  not  a  substantial'  variance,  and  might  be 
ameoded  afler  error  brought.  Prevost  v.  ^ukoils^ 
4  Teates,  479. 

411.  A  party  may  be  allowed  to  file  the  nisi  pri  us 
record,  postea,  4kc.,  nunc  pro  (icn^,  and  to  correct  a 


formal  mistake  in  dtawin^^  up  the  judgment  roll, 
afler  error  brought,  on  paying  the  costs  of  the  mo- 
tion, and  of  the  proceedings  m  error,  if  the  plain- 
tiff in  error  choose  to  discontinue.  Holmes  v.  Rem* 
soUf  2  Cow.  410. 

412.  In  error  from  the  court  of  common  pleas, 
the  supreme  court  allowed  the  defendant  in  error 
to  amend  his  declaration  on  paying  the  costs  in  the 
court  below,  subsequent  to  the  declaration,  by 
averring  that  the  plaintiffs  in  error  were  partners, 
Slc.    Pease  v.  Morgan,7  Johns. 468. 

413.  The  court  will  allow  a  suggestion  of  the 
death  of  one  of  the  defendants,  pending  the  origi- 
nal action,  to  be  entered  afler  a  writ  of  error  is 
brought.  Hamilton  v.  Holcomb,  Coleman,  61. 
1  Johns.  Cas.  29. 

414.  The  court  of  common  pleas  may,  at  the 
third  term,  after  filing  the  appeal,  permit  the 
transcript  of  the  justice  to  be  amended  by  affixing 
a  seal  thereto,  provided  no  delav  is  occasioned 
Uiereby.     Thompson  v.  Sutton,  1  Halst.  220. 

415.  When  the  sessions  have  made  a  return  to 
a  certiorari f  which  was  adjudged  incomplete,  and 
another  return  made,  the  court  will  not  refer  to 
the  first  in  order  to  settle  any  ambiguity  in  the 
second ;  but  a  rule  may  be  taken  on  the  sessions  to 
amend  the  second  return.  State  v.  HuiUf  1  Halst. 
303. 

416.  Afler  demurrer,  the  assignment  of  errors 
may  be  amended.  Freeman  v.  DenmaUf  2  Halst. 
190. 

417.  Afler  a  certiorari  has  been  returned,  re- 
moviifg  an  indictment,  the  court  will  allow  a  rule 
to  return  the  record  to  the  court  fVom  which  it 
was  removed,  for  the  purpose  of  amending  the 
caption.     The  State  v.  Jones,  4  Halst.  2. 

418.  The  caption  to  an  indictment  may  be 
amended  afler  it  has  been  removed  into  the  su- 
preme court,  by  certiorari,  and  the  amendment  may 
be  made  upon  proper  evidence  of  the  facts,  and 
entries  on  the  minutes  of  the  oyer  and  terminer, 
or  the  certiorari  may  be  returned  to  that  court,  and 
the  amendment  made  there.  The  State  v.  Jonet^ 
4  Halst.  357. 

419.  In  a  writ  of  error  brought  on  a  judgment 
of  the  county  court,  the  record  of  that  court  was 
incorrectly  recited  :  the  superior  court  affirmed  the 
judgment,  whereupon  a  writ  of  error  was  brought 
before  the  supreme  court  of  errors  :  after  pleading 
in  nullo  est  erratum,  the  defendant  in  error,  discov- 
ering the  diminution  of  the  record,  moved  that  the 
writ  of  error  be  so  amended  as  to  show  the  true 
record,  or  that  the  plea  of  nul  tiel  record  be  substi- 
tuted for  that  given.  Held,  that  such  amendment 
could  not  be  made,  as  the  writ  of  error  contained  a 
perfect  transcript  of  the  record  of  the  superior 
court ;  and  that  the  plea  of  nul  tiel  record,  for  the 
same  reason,  would  be  of  no  avail.  Judson  v. 
Blanehard,  3  Conn.  579. 

420.  After  error  brought,  if  a  clerical  misprision 
that  would  control  the  decision  of  the  court  of 
error,  is  amended  by  the  court  below,  the  judgment 
will  be  affirmed  at  the  costs  of  the  defendant  in 
error,  and  without  damages.  Brown  ▼.  TorreTf 
Minor,  370.  • 

421.  Even  afler  argument  on  errors  assigned, 
the  court  will  award  a  second  certiorari,  to  bring 
up  a  sufficient  transcript;  the  court  below  having 
amended  the  record,  ib. 

422.  The  deputy  clerk  of  the  court  firom  whence 
a  cause  is  removed  may  amend  the  transcript  by 
the  original  r^ord  produced  in  court.  State  v. 
Upton,  1  Dev.  513. 

423.  A  judgment  was  entered  in  the  district 
court  of  the  district  of  New  York,  sitting  with 
cirouit  court  powers,  in  January,  1824,  the  record 
filed,  and  eicecution  issued.  In  Sej^tember  of  the 
same  year,  it  was  removed  by  error  into  the  circuit 
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481.  In  reyenae  and  instance  causes,  the  cir- 
suit  court  may,  upon  af^al,  allow  the  introduc- 
tion of  a  new  allegation  into  the  information,  by 
way  of  amendment.     T/u  Edward f  1  Wheat.  2iSl. 

4cJ2.  In  sach  causes,  the  supreme  court  may  re- 
mand the  cause  to  the  circuit  court,  with  direc- 
tions to  allow  an  amendment  of  the  libel,  t^. 

See  Admiralty. 

483.  The  record  of  a  vote  of  a  town  to  raise 
money,  may,  by  leave  of  the  court,  be  amended, 
so  as  to  be  conformable  to  the  truth,  by  the  clerk, 
who  made  the  record.  Bigkop  v.  Oms,  3  N. 
Hamp.  573. 

464.  A  town-clerk  may  amend  a  record,  accord- 
ing to  the  trath,  made  by  him  when  in  office, 
under  a  former  election.  IVelles  v.  BaiteUej  11 
MaM.  477. 

465.  But  this  cannot  be  done  by  one  who  was 
formerly  clerk,  and  is  oat  of  office.  Hartwell  v. 
kUUeUm,  13  Pick.  229. 

486.  Where  a  sheriff  returned  a  levari  facias 
that  the  purchaser  was  John  L.,  and  made  his 
deed  accordingly,  when  the  pnrchaser's  name 
was  Joseph  L.,  the  court  allowed  the  return  and 
deed  to  he  amended 'conformably  to  the  luct.  Ra- 
pin  V.  Dealtfj  1  Miles,  339. 

487.  Certificate  of  the  .oath,  given  to  appraisers 
on  an  extent  of  real  estate,  may  be  amended  by 
adding  "  iustice  of  the  peace  "  to  the  name  of  the 
person  who  certified  the  oath  —  even  pending  an 
action  for  the  Uud,  if  third  persons*  rights  are  not 
affected  thereby.  Howard  v.  TV^mer,  6  Greenl. 
106. 

488.  On  the  back  of  a  sergeant's  warrant  was  a 
certificate,  that  he  had  **  taken  and  sabscribed  the 
oath  according  to  law,  before  me,  J.  T.  W.,  com- 
manding officer."  Held  not  a  sufficient  certifi- 
cate of  his  bein^  appointed  clerk  of  the  company, 
and  that  it  could  not  be  amended  by  inserting 
proper  words  of  appointment,  to  support  a  prose- 
cution by  him  as  clerk.  Commomoeaiik  v.  Hallj 
3  Pick.  262. 

489.  Where  no  sum  is  mentioned  in  the  minutes 
of  a  recognizance  upon  a  writ,  or  where  the  cog- 
nizor's  name  is  omitted,  the  defect  is  not  amenda- 
ble.    Ptck  V.  Smith,  3  Verm.  265. 

490.  But  where  such  defect  was  pleaded  in 
abatement,  and  an  amendment  was  allowed, 
without  rendering  judgment  on  the  plea,  it  was 
held  that  the  defendant,  by  not  filing  exceptions, 
acquiesced  in  the  amendment,  ik. 

491.  A  captain  of  militia,  being  still  in  office, 
may  amend  his  certificate  that  the  clerk  had  sub- 
scribed  the  oath,  by  inserting  that  he  took  it.  Avery 
V.  BvtUrs,  9  Greenl.  16. 

492.  The  court  of  appeals,  in  Kentucky,  will 
not  remand  a  cause  to  enable  a  party  to  amend  a 
survey.    Speed  v;  Lewis j  Hardin,  188. 

493.  In  South  Carolina,  the  caption  of  an  indict- 
ment may  be  amended,  at  any  time,  by  the  jour- 
nals of  the  court.  Va7id%jke  v.  Dare,  I  Bailey,  65. 
State  v.  WiUiams.^Z  M*dord,  301.  In  Ohio,  noth- 
ing  is  amendable  in  a  criminal  case,  that  is  not  so 
at  common  law.     Young  v.  State,  6  Ham.  435.     * 

VIII.  General  Rules,  as  to  Amendments, 

494.  Where  there  is  no  statute  on  the  subject, 
the  granting  of  amendments  is  matter  of  mere  dis- 
cretion ;  and  the  exercise  of  that  discretion  cannot 
be  impeached  or  controlled  by  bill  of  exceptions 
or  error.  Wi/man  v.  Dorr,  3  Greenl.  183.  Clapp 
▼.  Balch,  ib.  219.  Mandevtlle  v.  Wilson,  5  Cranch, 
15.  fValden  v.  Craig,  9  Wheat.  576.  Chirac  v. 
Reinicker,  11  Wheat.  302.  Bailev  y.  Musgrave, 
2  S.  A  R.  29.  Benner  v.  Frey,  1  Binn.  369.  Ste- 
vhens  v.  Watts,  2  Wash.  203.  Marine  Insurance 
Co.  V.  Hodgson,  6  Cranch,  206.     Uniied  Slates  v. 


Buford,  3  Pet.  12.    Merriam  v.  Lamgdmi,  10  Conn 

495.  An  appellate  court  will  not  control  a  subor- 
dinate court  m  the  exercise  of  its  discretion  as  to 
amendments,  ib.    Bright  v.  Sugg,  4  Dev.  492. 

496.  The  right  of  amending  will  not  authorise 
the  opposite  party  lo  substitute  a  new  case.  Eagle 
V.  Alner,  1  Johns.  Caa.  332. 

497.  £verv  amendment  must  be  on  the  case 
made,  or  refer  to  the  line  or  page  in  which  it  is 
proposed  to  be  inserted.  MUward  v.  Hatlett,  1 
Caines,  344. 

498.  Amendments  may  be  made  at  any  stage  of 
the  proceedings,  provided  the  opposite  party  be 
not  put  in  a  worse  situation.  Beard  v.  Young,  2 
Overt.  54. 

499.  The  absence  of  the  defendant  from  the 
state  does  not  limit  the  authority  of  the  court  as 
to  amendments.     Hall  v.  Williams,  1  Fairf.  278. 

500.  Mere  clerical  errors  may  always  be  amend- 
ed, even  in  criminal  cases.  Shatff  v.  Common^ 
wealth,  2  Binn.  514.  Keans  v.  Rankin,  2  Bibb,  88. 
Anon.  1  Gallis.  22.  State  v.  Seaborn,  4  Dev.  319. 
See  ante,  493. 

501.  Amendments  will  not  be  granted,  in  cases 
of  great  delay  or  hardship.  Dawes  v.  Gooek,  8 
Mass.  488.  Sackett  v.  Thompson,  2  Johns.  206. 
Goodwin  v.  Smith,  4  N.  Hamp.  29. 

502.  Nor  where,  from  facts  ascertained  on  a 
trial,  it  is  apparent  that  an  amendment  would  be 
useless.     Gristoold  v.  Sed^ick,  1  Wend.  131. 

503.  The  court,  in  makme  amendments  of  offi- 
cers' returns,  cannot  allow  me  insertion  of  an  un- 
truth.    Slatton  V.  Jonson,  4  Hay  w.  199. 


AMERCEMENT. 

1.  An  amercement  of  a  sheriff,  for  breach  of 
duty,  is  for  the  use  of  the  plaintiff,  in  lieu  of  his 
debt,  and  is  in  the  nature  of  a  civil  action.  Hum- 
tiek  V.  Allen,  Coxe,  169 :  and  the  sheriff  may  be 
amerced  after  he  is  out  of  office,  ib.  See  Stans- 
bury  V.  Patent  Cloth  Mamif.  Co.  2  South.  433. 

2.  On  motion  for  an  amercement  of  a  sheriff,  no 
leadings  are  necessary.     Wadsuforth  v.  Parsons, 

Ham.  4S2. 

3.  In  Ohio,  a  sheriff  can  be  amerced  only  in 
the  cases  provided  for  by  statute.  The  proceed- 
ing is  a  penal  one,  not  according  to  the  course  of 
the  common  law,  and  is  allowable  only  when  ex- 
pressly authorised.  BushneU  v.  Eaton,  Wright, 720. 

4.  Errors,  Sui.,  of  the  common  pleas,  in  setting 
aside  an  amercement,  are  not  examinidbte  in  the 
supreme  court  on  writ  of  error  or  certionn. 
Wright  V.  Green,  6  Halst.  334. 

5.  Service  of  notice  of  amercement,  on  a  sheriff, 
must  be  personal  service.    Anon.  1  Halst.  1^. 

6.  Notice  of  amercement  operates  from  the  time 
of  service,  and  is  good  with  an  impossible  date, 
or  without  date.     &)tt  v.  Dow,  2  Green,  350. 

7.  If  a  judgment  of  amercement  be  improvi- 
dently  entered,  it  will  be  set  aside.  Le  Koy  v. 
BUntveUy  1  Green,  341. 

8.  A  sheriff  cannot  be  amerced  for  not  paying 
over  money  ma^e  on  an  execution,  until  after  the 
return  day,     Stone  v.  Ruffin,  2  Ham.  503. 

9.  After  the  return  oay,  he  may  be  amerced 
although  a  foreign  attachment  has  been  served  on 
him ;  as  he  is  bound  to  disregard  such  attachment. 
Dawson  v.  Holcomb,  1  Ham.  275. 

10.  He  may  be  amerced  at  the  term  next  after 
the  return  term,  though  he  had  offi?red  the  prop- 
erty for  sale,  and  had  adjourned  two  or  three 
times  for  want  of  bidders,  if  he  specially  in- 
formed the  plaintiff,  or  his  attorney,  of  the  time  of 
sale  or  adjournment.  Lorrillard  v.  Welsted.  3 
Halst  271. 
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11.  He  will  not  be  excused  from  ameroemetit 
by  showing  directions  from  any  one,  except  the 
plaintiff  or  his  attorney,  to  stay  proceedings ;  not 
even  the  directions  of  one  of 'toe  assignors  and 
goarantor  of  the  bond,  on  which  the  original  action 
was  brought.     SUfikena  y.  Clark,  3  Halst.  270. 

IS.  The  court  refused  to  order  a  sheriff  to  be 
amerced,  at  the  second  term,  afler  a  notice  of 
amercement  had  been  wa7ed,  he  haying,  afler 
such  wayer,  advertised  the  property  for  sale,  and 
^yen  notice  to  the  plaintiff,  and  adjourned  several 
times  for  want  of  bidders.  Bank  y.  WeltUd,  3 
Halst.  271. 

13.  If  a  plaintiff  awign  his  interest  iu  a  suit,  and 
the9  take  the  benefit  of  an  insolvent  act,  and  the 
sheriff  be  appointed  his  assignee,  and  the  suit  be 
carried  on  to  judgment  and  execution,  and  the 
sheriff  make  the  money,  but  do  not  pay  it  to  the 
assignees  of  the  interest  in  the  suit,  he  will  not  be 
amerced  without  proof  that  he  had  notice  of  the 
assignment  to  them,  and  that  he  voluntarily  omitted 
to  pay  them  after  sach  notice.  StaU  y.  Judges, 
fyc.,  5  Halst.  319. 

14.  Where  a  plaintiff  directs  the  sheriff  "  to 
adjourn  the  sale  and  stay  till  further  orders,"  he 
cannot,  on  applying  for  an  -  amercement  of  the 
sheriff^  insist  that  he  did  not  make  a  full  and  com- 
plete mventory  of  the  property  levied  on.  By 
giving  such  directions,  he  rati&s  the  return,  and 
absolves  the  sheriff  from  previous  neglect,  so  far, 
at  least,  as  to  prevent  him  from  setting  up  such 
matter  as  ground  for  an  amercement.  Paterson 
Bank  v.  Hamilton,  1  Green,  159. 

15.  When  such  directions  are  given,  the  prop- 
erty levied  on  is  afterwards  at  the  plain tiflrs 
risk,  and  the  sheriff  is  answerable  for  such  part  of 
it  only  as  he  found  in  the  defendant's  hands,  or 
was  witbin  reach  of  due  diligence  when  the  stop- 
page was  removed,  ih. 

16.  If  the  plaintiff,  after  notice  of  amercement, 
inform  the  sheriff  that  he  ''shall  not  move  to 
amerce  him  in  pursuance  of  the  notice,  but  shall 
trust  to  his  raising  the  money  in  the  next  vaca- 
tion," he  cannot  afterwards  move  for  an  amerce- 
ment beeanse  he  neglected  to  file  a  true  inventory, 
&c.  But  if  the  sheriff  neglect  to  raise  the  money, 
during  said  vacation,  or  proceed  to  a  sale,  when  be 
has  sufficient  time  so  to  do,  he  will  be  amerced. 
SeoU  y.  Dow,  2  Green,  350. 

17.  Where  an  irregular  return  to  a  ji.  fa, 
has  been  filed,  and  the  plaintiff  afterwards  sues 
out  a  ea.  sa.,  which  is  executed,  he  cannot  pro- 
ceed for  an  amercement  of  the  sheriff  on  the 
ground  of  the  irregularity.  HuatUk  v.  AUtn, 
Coxe,  10B.  # 


ANDOVER  THEOLOGICAL  INSTITUTION. 

I.  Jurisdiction  of  the  Supreme  Cgurt. 
II.  Removal  of  a  Professor. 
III.  Power  of  the  Visitors. 

I.  Jurisdietion  of  the  Supreme  Court, 

1.  Under  the  statute  of  1823,  c.  50,  sect.  3, 
allowing  to  a  P&rty  aggrieved,  by  a  decree  of  the 
visitors  of  the  Theological  Institution  at  Andover, 
an  appeal  to  the  supreme  court,  and  authorizing 
that  court  **  to  declare  null  and  void  any  decree  or 
sentence  of  the  vbitors,  which  they  may  consider 
contrary  to  the  statutes  of  the  founders,  and  be- 
yond the  just  limits  of  the  power  prescribed  to 
them  thereby,"  the  court  is  restricted  to  the*  de- 
cision of  the  questions  whether  the  visitors  have 
acted  contrary  to  those  statutes,  and  whether  they 
have  exceeded  their  jurisdiction.  Murdoch's  Ap- 
peal, 7  Pick.  303.  S.  P.  Murdoch  y.  JPf^ips 
Academy,  12  Pick.  244. 


2.  The  court  has  no  authority,  on  such  appeal 
to  examine  the  evidence,  by  way  of  a  re-hearIng 
but  must  determine  the  questions  upon  the  record 
of  the  visitors.    Murdoch* s  Appeal,  7  Pick.  303. 

3.  It  seems,  however,  that  the  court  might  an- 
nul' the  proceedings  of  the  visitors,  if  it  should 
appear  that  they  acted  corruptly,  or  with  gross 
partiality.  So  a  palpable  error,  in  matter  of  law, 
would  be  a  ground  of  reversal,  because  contrary  to 
the  statutes  of  the  foanders.  ih. 

4.  A  merely  incorrect  judgment  of  the  visitors 
is  not  a  ground  for  the  interference  of  thei»court. 
ih.  ^  

II.  Removal  of  a  Professor. 

5.  Though  the  tenure  of  a  professor's  office  is 
during  good  behavior,  yet  it  is  to  be  forfeited  upon 
the.  honest  judgment  of  the  proper  tribunal  that  he 
has  ceased  to  ^have  well,  m  the  sense  attached 
to  that  phrase  by  the  founders.  Murdoch* s  Appeal, 
7  Pick.  303. 

6.  He  is  under  the  immediate  inspection  of  the 
trustees,  and  removable  from  office  by  them  for 
gross  neglect  of  duty,  &c.  Murdoch  v.  Phillips 
Academy,  12  Pick.  244. 

7.  It  seems  that  under  the  statute  of  the' found- 
ers, which  authorizes  the  trustees  to  remove  a 
professor  for  ^^  gross  neglect  of  duty,  scandalous 
immorality,  mental  incapacity,  or  an^  other  jnst 
and*  sufficient  cause,"  a  charge  against  him  of 
jealousies  of  the  other  members  of  the  facultj^,  and 
want  of  confidence  in  his  colleagues  and  in  the 
trustees,  unaccompanied  with  an  allegation  of 
actually  existing  mischief  thereby  caused,  is  not 
sufficient  ground  for  remoyal.  Murdock*s  Appeal, 
7  Pick.  303. 

8.  Nor  is  a  charge,  that  there  is  a  settled  difller- 
ence  of  opinion  between  a  professor  and  the  trus- 
tees, respecting  the  arrangement  of  his  depart- 
ment, of  itself  a  sufficient  cause  for  removal ;  nor 
a  charge  that  he  has  unfavorably  represented  to 
another  professor  the  character  of  a  third ;  nor  that 
he  has  disclosed  the  proceedings  and  differences 
of  the  faculty  in  their  official  meetings ;  nor  that 
he  has  conversed  freely  with  the  students,  &c.,  as 
to  the  character  and  conduct  of  the  other  profes- 
sors, and  expressed  to  them  his  opinion  that  certain 
laws  of  the  institution  were  unreasonable  and  un- 
just ;  nor  that  he  has  discussed  with  the  students 
subjects  belonging  to  the  departments  of  his  col- 
leagues, impugning  their  arguments,  &«.  it. 

9.  He  cannot  be  remoyecf  by  the  trustees  upon 
grounds  of  mere  expediency  or  convenience,  nor 
unless  he  has  forfeited  his  office  for  one  of  the 
causes  mentioned  in  the  statutes  of  the  institution. 
Murdoch  v.  Phillips  Academy,  12  Pick.  244. 

ID.  A  professor  cannot  be  tried  and  removed  by 
the  visitors  for  misconduct,  without  having  the 
offence,  with  which  he  is  charged,  "  fully  and 
plainly,  substantially  and  formally,  described  to 
him."  ib.    Murdoch^s  Appeal,  7  Pick.  303. 

11.  The  removal  of  a  professor  is  a  judicial  pro- 
ceeding, and  to  render  it  legal  and  binding  on  him, 
there  must  be  a  monition  or  citation  to  him  to  ap- 
pear; a  charge  given  to  him,  which  he  is  to 
answer ;  a  competent  time  assigned  for  proofs  and 
answers;  liberty  of  counsel  to  defend  him,  and  to 
except  to  proofs  and  witnesses;  and  a  sentence, 
after  a  hearing  of  proofs  and  answers.  Murdoch  v. 
PhiUipi  AeatUmy,  12  Pick.  244. 

12.  On  the  trial  of  a  charge  of  misconduct 
against  him,  the  visitors  are  ndt  obliged  to  admit 
his  declarations,  on  oath,  in  explanation  of  his 
conduct;  but  they  may  do  so,  if  they  think  proper. 
Murdoch* s  Appeal,  7  Pick.  303. 

13.  Nor  are  the  visitors  required  by  law  to  con- 
duct the  trial  before  them  with  open  doors ;  nor  to 
admit  more  than  one  witness  at  a  time,  ib. 
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14.  If  a  party  would  impeach  the  judgment  of 
the  visitors  on  the  ground  of  partiality  or  corrup- 
tion, unlawful  admission  or  rejection  of  evidence, 
or  any  other  decision  not  apparent  on  the  record, 
it  seems  that  he  should  make  seasonable  demand 
tliat  the  evidence  be  reduced  to  writing,  so  that  it 
may  corpe  up  to  the  court  with  the  record;  or 
tender  a  bill  of  exceptions,  ib, 

15.  A  professor,  being  removed  by  the  trustees, 
appealed  to  the  visitors,  whose  dutv  it  was  to  hear 
the  whole  case  anew,  and  they  affirmed  the  sen- 
tence «of  removal.  On  appeal  to  the  supreme 
court,  it  was  held  that  any  irregularity  or  injus- 
tice in  the  proceedings  before  the  trustees,  could 
not  be  taken  into  consideration  ',  their  sentence 
being  vacated  bj  the  appeal  to  the  visitors,  ib. 

16.  A  committee  of  the  trustees,  appointed  to 
inquire  into  the  affairs  of  the  institution,  examined 
the  professors  and  others,  and  made  a  report  re- 
specting one  of  the  professors,  founded  on  state- 
ments made  by  himself,  and  by  others  who  were 
not  examined  in  his  presence ;  and  the  trustees, 
without  notice  to  him,  voted  that,  in  view  of  the 
report,  Sui.,  his  connection  with  the  Institution 
ought  to  be  dissolved ;  and,  after  failing  to  induce 
him  4o  resign,  a  committee  of  the  trustees  made  a 
report  recommending  his  removal,  and  sent  a  copy 
of^  it  to  him,  informing  him  that  he  might  make 
any  communication  in  regard  to  it,  and  might  have 
the  aid  of  counsel  in  preparing  testimony  or  argu- 
ments, but  that  he  could  not  he  heard  by  counsel  \ 
and  did  not  offer  to  file  specific  charges,  and  main- 
tain them  by  proof  in  his  presence,  and  refused 
him  access  to  the  documents  on  which  their  re- 
port was  (in  part  at  least)  founded,  and  which 
related  to  the  charges  intended  to  be  relied  on ; 
and  upon  his  refusing  to  appear  before  them,  they 
voted,  on  the  reasons  and  tacts  stated  in  the  report, 
and  without  other  evidence,  or  hearing,  that  the 
report  be  accepted,  and  that  he  be  removed  from 
office.  It  was  held,  that  (independently  of  the 
firiBt  vote  of  the  trustees,  by  which  they  disqualified 
themselves  to  act  judicially  on  the  question  of 
removal)  the  professor  had  not  had  the  benefit  of 
a  trial,  and  that  the  vote  of  tlie  trustees  was  in- 
effectual to  remove  him  from  his  office.  Murdoch 
V.  PkUlipM  Academy^  13  Pick.  244.  See  Agree- 
ment, 686.  687. 

III.    Power  of  the  Visitors, 

17.  The  visitors  of  this  institution  are  empowered 
to  hear  appeals  from  decisions  of  the  trustees,  and 
to  review  and  reverse  any  censure  passed  by  the 
trustees  upon  any  professor,  and  to  admonish  or 
remove  a  professor  for  neglect  of  duty,  &c.  Mur- 
doch V.  PhUUps  Academy,  12  Pick.  244. 

18.  The  common  law  of  England,  as  to  the  visi- 
tation of  eleemosynary  corporations,  is  the  law  c^ 
Massachusetts,  except  to  iar  as  it  has  been  repeal- 
ed, as  to  the  visitors  of  this  institution,  by  the 
statute  of  1823,  c.  50,  sect.  3,  which  jg^ives  an  ap- 
peal to  the  supreme  court  from  their  decrees  or 
sentences.    Murdock*s  Appeal,  7  Pick.  303. 

ANIMALS  FER£  NATTTILE. 

1.  Property  in  a  wild  animal  is  not  acquired  by 
pursuing  or  hunting  it;  so  that  if  another  per- 
son, in  the  sight  of^the  porsoer,  kill  the  animal 
and  appropriate  it  to  his  own  use,  no  actft>n  will 
lie.     rierson  v.  Post,  3  Caines,  175. 

2.  But  if  the  pursuer  brings  the  animal  within  his 
own  control,  at  the  same  time  manifesting  his 
intention  to  appropriate  it  to  bis  own  use,  as,  if  he 
continue  the  pursuit  after  having  mortally  wound- 
ed the  beast,  or  encompass  it  with  nets  and  toils, 
or  otherwise  intercept  it,  so  as  to  deprive  it  of  its 


natural  liberty,  and  render  escape  impossibfe,  a 
property  is  acquired,  ib. 

3.  If,  however,  after  wounding  an  animal,  and 
continuing  the  pfirsuit  until  evening,  the  hunter 
abandons  the  pursuit,  though  his  oogs  continuo 
thexhase,  he  acquires  no  property  in  the  animaL 
Busier  V.  J^evikirhy  20  Johns.  75. 

4.  Trover  lies  for  wild  geese  which  have  been 
tamed,  and  have  strayed  away,  without  regaining 
their  natural  liberty  ;  and  the  finder  is  not  entitled 
to  any  thing  except  a  reimbursement  of  necessary 
expenses.    Amory  v.  Flyu,  10  Johns.  102. 

5.  Bees  are  fens  nalurm;  but  when  hived  and 
reclaimed,  a  qualified  propertv  may  be  acquired  in 
them.     Giilet  v.  Mason ,  7  Johns.  16. 

6.  If  a  person  find  a  tree,  containing  a  hive  of 
bees,  on  the  land  of  another,  and  mark  the  tree, 
he  does  not  thereby  reclaim  the  bees,  and  vest  m 
right  of  property  in  himself,  and  cannot  maintain 
an  action  for  cariying  away  the  bees  and  honey. 
ib. 

7.  Bees,  though  confined  in  the  top  of  a  tree,  by 
the  owner  of  the  tree,  yet  while  they  remain  there 
and  are  not  secured  in  a  hive,  aae  not  the  subject 
of  larceny.     Wallis  v.  Mease,  3  Binn.  546. 

8.  Wild  bees,  in  a  tree,  belong  to  the  owner  of 
the  soil,  where  the  tree  stands;  and  though  an- 
other discover  them,  and  obtain  lisense  from  the 
owner  to  take  them,  and  mark  the  fare^  with  the 
initials  of  his  own  name,  he  gains  no  property  m 
them  till  he  takes  possession;  and  cannot  main- 
tain an  action  against  a  third  peraon  who  takes 
them  on  a  subsequent  license  from  the  ownet  of 
the  soil.  Ferguson  v.  Miller,  I  Cow.  243.  See  edsa 
Idol  V.  Jones,  2  Dev.  162.    Bees. 

9.  Doves  are  fera  natura,  and  not  the  subject 
of  larceny,  unless  thev  are  in  the  owner's  cus- 
tody ;  e.  ^.,  in  a  dove-nouse ;  or  when  in  the  nest 
before  they  are  able  to  fly.  Comnionwealtk  r. 
Chace,  9  Pick.  15. 

10.  Perhaps,  when  feeding  on  the  grounds  of  the 
proprietor,  or  resting  on  his  bam,  or  other  build- 
ings, if  they  are  kified  by  a  stranger,  the  owner 
may  have  trespass;  and  if  carried  away  from  his 
enclosure,  to  be  used  as  food,  the  act  would  be 
larceny.  ib» 

ANNOTTT. 

1.  These  words,  *^l  give  and  bequeath  to  A 
the  iinm  of  $60,  as  an  annuity,  to  be  paid  to  her 
out  of  the  profits  of  my  real  estate  annually," 
make  an  annuity,  and  not  a  rent-charge.  jResttt* 
son  V.  Toumshend,  3  Gill  ^  Johns.  419. 

2.  An  annuity  given  by  wj^  is  alegaoy  charged 
on  the  whole  estate  not  specincjdlv  devised  TVeal 
V.  Trent,  GiUner,  174.  ^"^ 

3.  In  case  of  a  bond  to  secure  payment  of  an 
annuity,  the  death  of  the  annuitant  oefore  the  day 
of  payment  defeats  the  annuity.  Manmng  v. 
Randoiph,  1  South.  144. 

4.  Where  an  annuity  was  bequeathed,  to  be 
paid  on  the  1st  of  March,  in  every  vear,  and  the 
testator  died  in  September,  it  was  held  that  the 
annuitant  should  be  paid,  on  the  1st  of  March 
following,  a  proportion  of  the  annuity  equal  to  the 
time  that  had  elapsed  afler  September.  Waring 
V.  PureeU,  1  Hill  Ch.  199. 

5.  Where  a  sum  of  money  was  secured  by  bond 
to  a  widow,  in  consideration  of  her  relinquishing 
her  right  of  dower,  pa^ble  on  a  certain  day 
yearly,  during  her  Jtfe,  it  was  held  that  this  was 
an  annuity  not  subject  to  apportionment.  Tracy 
Strong,  2  Conn.  659. 

6.  A  bequest  to  testator's  wife  of  an  annuity 
"during  her  widowhood  and  lif^"  was  held  to 
cease  upon  her  second  marriage-,  by  the  testator's 
intention;  but  it  was  further  neld  that  such  iu 
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ten  lion  being  **  in  terrorem"  and  against  the  poli- 
cy of  the  law,  aa  in  restraint  of  marriage,  could 
not  take  effect ;  and  that  the  widow  was  entitled 
to  the  annuity  during  her  life,  notwithstanding 
her  second  marriage,  Uie  same  not  being  expressly 
devised  over,  except  to  the  residuary  legatee,  who 
was  heir  at  law  to  the  testator.  Parsons  v.  WiTts- 
ItnCf  6  Mass.  169. 

7.  A  settled  an  annuity  on  his  wife,  charged  on 
land,  with  power  of  distress,  and  devised  his  lands 
to  his  son  6,  in  tail,  who  gave  his  mother  his  bond 
and  two  bills  of  exchange  for  what  was  then  due 
on  her  annuity,  and  died  indebted  to  her  for  part 
of  the  annuity  subsequently  due.  The  bills  and 
bond  were  assigned,  and  judgments  recovered 
thereon  against  B's  executor,  and  the  executions 
returned  ^^  nulla  bona.'*  On  a  bill  filed  against 
the  issue  in  tail,  to  recoTer  the  amount  of  said  bills, 
6ic.,  and  the  residue  of  the  annuity,  it  was  held 
that  the  annuity  was  extinguished,  in  equity,  by 
the  bond  and  bills,  and  that  the  plaintiff  could  not 
recover.  Thornton  t.  Spoisfoocd,  1  Wash.  142.  See 
Coutts  V.  IValker,  2  Leigh,  868. 

a.  Interest  is  allowed  on  arrears  of  an  annuity 
bequeathed  by  husband  to  wife  in  lieu  of  claims  on 
his  estate.     Irhf  v.  M'Craej  4  Desaus.  422. 

9.  A  decree  again9t  purchasers  of  a  tract  of  land, 
incumbered  by  a  mortgage  to  secure  the  payment 
of  an  annuity,  ought  to  provide  that  so  much  of 
their  lands,  respectively,  be  sold,  as  will  be  suf- 
ficient to  pay  their  proportions  of  the  sum  remain- 
ing due  and  unsatisfied,  by  a  sale  of  so  much  of 
the  tnet  as  was  retained  by  the  vendor,  and  liable 

"^  be  sold ;-  except  so  far  as  they  shall  pay  their 
respective  proportions  of  such  debt,  and  agree  to 
hold  their  lands  subject  to  the  future  decree  of  the 
court  for  their  proportion  of  any  sums  growing 
doe  to  the  plaintiff  thereafter.  Mayo  v.  Tomkies, 
6  Munf.  520. 

10.  A  beqiieaths  an  annuity  to  B,  chargeable  on 
her  whole  real  property.  The  heir  and  devisee 
sell  the  estate,  the  purchasers  generally  having 
no  notice  of  the  charge ;  but  on  sale  ot  the  last 
part  of  the  property  which  was  sold,  the  vendee 
had  express  notice,  and  retained  part  of  the  con- 
sideration to  cover  the  annuity.  Held  it  should 
be  charged  on  this  part  exclusively ;  and  the  other 
purchasers  should  not  ooatribate.  Jamss  v.  Bre* 
mar,  2  Desaus.  5G0. 

11.  The  purchaser  of  land  charged  with  an 
annuity,  and  giving  bond  fi>t  the  price,  is  compel- 
lable to  pay  the  amount  of  it  after  extinguishment 
of  the  annuity,  according  to  the  original  stipule 
tton,  though  not  done  by  the  vendor,  but  by  his 
representalives  after  a  considerable  time;  and  a 
surety  in  the  bond  is  not  discharged  on  the  ground 
of 'laches.     Bum  v.  Poaug\  3  Desaus.  601. 

12.  A  made  his  bond  to %,  conditioned  to  pay  B  a 
certain  sum,  yearly,  during  the  life  of  C,  to  lie  ap- 
plied by  B  to  the  maintenance  of  C,  his  wife  or 
family,  or  any  member  of  it,  according  to  B*s 
judgment  and  discretion.  A  was  held  not  to  be 
the  gamis/uM  of  C,  nor  of  B,  on  account  of  said  an- 
nuity being  in  arrear.  BrigtUn  v.  GUlj  16  Mass.  522. 

13.  Where  an  annuity  is  ffiven  without  par- 
ticular instructions,  it  is  payable  at  the  end  of  the 
year.     HaU  v.  HaU,  2  MXIord  Ch.  281. 

14.  Annuity  left  to  the  wife,  payable  <<  annually, 
or  in  any  way  she  may  wish,'*  was  ordered  to  be 
^d  quarterly  in  advance,  ib, 

15.  A  surety  received  from  the  principal  a  much 
greater  amount  of  property  than  was  sufficient  to 
mdemnify  him,  he 'undertaking  to  pay  a  life  annu- 
ity with  which  the  principal  was  onargeable.  Be- 
ing summoned  as  garnishee  of  the  principal,  he 
was  held  chargreable  only  for  the  balance,  after 
deducting  the  value  of  the  annuity,  which  the 
court  directed  to  be  estimated  in  ready  money. 
BifiU^  V.  SfvsraiiMy  6  Pick.  474. 


16.  If,  in  such  case,  the.  parties  to  the  suit,  and 
all  concerned,  agree,  the  plaintiff  may  relieve  the 
garnishee  from  his  f\iture  liability  to  pay  the 
annuity,  ib. 

17.  where,  by  will,  an  annuity  is  given  to  one 
for  life,  the  executor  shall  reUun  so  much  principal 
as,  at  the  rate  of  six  percent.,  will  produce  the  sum, 
and  shall  give  security  for  restoring  it  to  the  gene- 
ral legatees,  on  the  annuitant's  death.  Lovey. 
Lovcj^  Hayw.  14. 

18.  A  bequest  to  A  of  jC90,  to  be  kept  in  stock, 
and  the  interest  paid  yearly  to  A  during  her  life, 
and  after  her  death  to  he  divided  amon^  her  heirs, 
was  held  to  give  only  an  annuity  to  A ;  and  the 
executor  was  held  bound  to  retain  the  principal 
sum,  and  pay  to  A  the  income  thereof,,  and  at  her 
death  to  distribute  it  among  her  heirs.  Saundtr* 
son  V.  SleamSj  6  Mass.  37. 

19.  An  annuity  may  be  purchased,  like  otlier 
property,  and  inequality  of  price  will  not,  of  itself, 
make  the  contract  usurious.  Lloyd  v.  Scott,  4  Pet. 
2a5. 

20.  Afler  judgment  in  an  action  of  debt  on  a  bond 
to  secure  payment  of  an  annuity,  it  is  not  neces 
sary  to  have  a  scire  facias  to  warrant  an  execution 
for  subsequent  arrears.     Wood  v.  Wood.  3  Wend. 
454. 

21.  Interest  is  recoverable  on  arrears  of  .an  an- 
nuity given  in  lieu  of  dower.  EtUoU  v.  Bttson^ 
1  Harnng.  106. 

22.  Where  one,  who  has  an  annuity  charged  on 
real  estate,  inherits  one  half  of  that  estate,  as  heir 
of  the  devisee  of  the  grantor  of  the  annuity,  one 
half  of  the  annuity  is  merged  by  the  descent  cast. 
Jenkins  v.  Van  Sehaickj  3  Paige,  242. 

23.  Where  an  annuity  bond  is  in  the  penal  sum 
of  $1000,  conditioned  to  pay  f  100  yearly  during 
the  obligee's  life,  the  payment  for  ten  years  is  no 
bar  to  Uie  obligee's  further  claim  during  his  life. 
Btaekmer  v.  Butckmer,  5  Verm.  355. 

24.  Where  the  obligor's  estate  is  represented  in- 
solvent, in  such  case,  the  commissioners  should 
allow,  on  the  bond,  only  what  was  due  at  the  time 
of  the  obligor's  death.  Whatever  subsequently 
becomes  due  may  be  collected  of  the  obligor's  heirs, 
if  they  have  assets,  t^. 

25.  As  to  the  purchase  of  annuities  secured  upon 
real  estate,  or  otherwise,  for  the  purpose  of  evading 
the  statutes  against  usury —  See  ScoU  v.  Lloyd,  9 
Pet  418. 


APPEAL. 

I.  Appeal  from  Probate  Courts,  SurrogdUs, 
and  Orphans*  Courts. 
II.  Appeal  from  one  Court  of  Common  Imv3  to 
another  ;  (  a.)  tohere  an  Mpptal  dots  not  lie  ; 
(b.)  whe^  it  does  lie;  (c.)  by  whom,  at 
what  time,  and  how,  an  Appeal  must  be 
claimed  and  prosecuted,  and' the  Proceed- 
ings  thereon  ;  (  d.)  Effect  of  an  Jijipeal ; 
(e.)  Appeal  Bonds  and  Recognizances,  and 
suits  thereon. 

III.  Appeal  from  a  Justice  of  the  Peace. 

IV.  Appeal  in  the  Courts  of  the  United  States. 

I.  Appeal  from  Probate  Courts,  Surrogates, 
and  Orphans*  Courts. 

I.  In  Virginia,  in  cases  of  appeal  in  controver- 
sies respecting  the  probate  of  a  will,  the  original 
paper  offered  for  prohate  should  be  brought  before 
the  appellate  court  by  writ  of  subpcena  duces  tecum. 
If  sucn  paper  cannot  be  had,  the  order  admitting 
it  to  record,  or  rejecting  it,  ought  neitiier  to  be 
affirmed  nor  reversed ;  but  the  appeal  should  be 
dismissed.    Marks  v.  Bryant,  4  H.  &  M.  91. 

S.  In  a  contest  about  a  will,  a  person  who  waa 
not  a  party  in  the  county  court  may,  by  becoming 
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interested,  afVor  an  appeal  to  the  district  court,  be 
admiiU'd  a  party  there,  and  carry  up  the  cause  to 
tlie  court  of  appeals  ;  but,  on  reversing  the  judg- 
ment of  the  district  court,  and  affirming  that  of  the 
Rouuty  court,  such  party  can  only  recover  the  costs 
in  the- district  court.  Uogbill  v.  CogbiUf  2  H.  & 
M.  467. 

3.  A  person  appearing  as  attorney  in  fact  for 
certain  creditors  ot  the  intestate,  and  opposing  the 
grant  of  administration,  may  appeal,  though  not 
interested,  in  any  other  respect,  in  the  subject  of 
controversy.     Bdhn  v.  Skeppardf  4  Munf.  403. 

4.  In  M^issouri,  any  person  interested  and  ag- 
grieved, is  entitled  to  an  appeal ;  but  if  his  interest 
iH  not  direct,  it  must  be  maJde  clear,  on  the  record, 
that  he  is  interested,  or  the  court  will  decide  against 
him.  Zumwak  ▼.  ZumwaU,  3  Mis.  969.  Post,  &3. 
79. 

5.  The  proper  mode  to  remedy  errors  of  fact,  in 
the  proceedings  of  the  orphans'  court,(New  Jersey,) 
is  by  appeal  to  the  governor ;  errors  in  law  are  to 
be  corrected  by  ewiifirari  to  the  supreme  court. 
Wood  Y.  Tallmany  Coxe,  153.  See  also  3tatt  ▼. 
MayheWy  4  Halst.  70. 

.  6.  An  appeal  will  not  lie  to  the  prerogative  oourt, 
from  a  decree  of  the  orphans *^court  revoking  letters 
of  guardianship.  Such  decree  is  to  be  reviewed  by 
writ  of  certiorari,  Ttnhrook  v.  M'Colm,  5  Halst. 
333. 

7.  In  Pennsylvania,  the  regular  method  of  re- 
moving a  record  of  the  orpnans*  court  to  the 
supreme  court  is  by  certiorari ;  and  nothing  else  can 
stay  the  proceedinirs  below.  IValker's  3ppeal.  2 
dJi.190  *  ^^ 

8.  The  supreme  court  will  not  entertain  an  ap- 
peal from  a  decree  of  the  orphans'  court,  entered 
pro  formOf  and  without  prejudice,  although  the 
parties  consent  to  its  proceeding  on  such  appeal. 
fVeet's  JlppfiU,  3  S.  &  R.  92. 

9.  An  order  of  the  orphans'  court,  confirming  a 
report  of  auditors  on  the  final  settlement  of  a 
guardian's  account  finding  a  balance  due  from  the 
ward  to  the  guardian,  is  a  final  decree  from  which 
an  appeal  lies.     Richards* s  case,  6  S.  d&  R.  4()2. 

10.  On  an  appeal  from  a  decree  of  the  orphans' 
court,  confirming  a  report  ofl  auditors  settling  the 
account  of  an  executor,  if  there  are  errors  in  the 
account,  the  supreme  court  will  settle  them  like 
the  orphans'  court,  and  not  set  aside  the  whole 
account  re|>orted.     Guier  v.  Kellyy  2  Binn.  294. 

11.  An  appeal  from  the  orphans' court  was  dis- 
missed, where  it  did  not  appear  that  the  court  had 
pronounced  a  definite  decree.  M'Clay  v.  Hanna, 
4  Dall.  IGO. 

12.  Under  the  act  of  ISOO,  the  appellant  from  a 
decree  of  the  orphans'  court  is  bound  to  make  an 
oath  or  affirmation  that  the  appeal  is  not  intended 
for  delay.     HtckerCs  Appeal,  I'^S.  &  R.  48. 

13.  But  the  objection  to  the  want  of  the  oath, 
and  even  to  the  want  of  a  recognizance  of  bail, 
must  be  taken  in  the  first  instance,  before  the  ap- 
pe  lee  has  done  any  act  admitting  the  appeal  to  be 
m  court.     HeckirVs  Appeal,  13  S.  &  R.  104. 

14.  An  appeal,  entered  October  8th,  1830,  from  a 
decree  maae  by  the  orphans'  court,  October  8th, 
1829,  is  within  one  year  provided  for  an  appeal  bt 
statute  of  February,  1819.  £^«**  awe,  2  Watts,  28:1 

15.  A  decretal  order  made  by  the  supreme  court, 
on  appeal  from  the  orphans'  court,  if  not  final,  may 
be  modified  or  altered  at  a  subsequent  ter m .  M'  Coy 
V.  Porter,  17  S.  &  R.  59. 

16.  The  decision  of  the  supreme  court,  on  an 
appeal  from  a  decree  of  the  orphans'  court,  is  no 
higher  evidence  of  the  receipts  and  disbursements, 
&c.,  allowed  to  an  adminisU^tor,  than  the  decree 
of  the  former  court.  It  is  prima  facie  evidence, 
not  conclusive,  in  both  cases.  JifCuUough  v. 
Montgomery,  7  S.  &>  R.  31 . 


17.  An  appeal  lies  to  the  supreme  court  of  the 
United  States  from  the  sentence  of  the  circuit  court 
of  the  District  of  Columbia,  affirming  the  st^ntence 
of  the  orphans*  court  of  Alexandria,  which  dis- 
missed a  petition  to  revoke  the  probate  of  a  will. 
Carter  v.  Cutting,  S  Cmiichy^l. 

18.  On  an  appeal  from  a  surrogate's  decree  to 
the  late  court  of  probates,  (in  ^ew  York,)  the 
judge  of  that  court  might  have  decided  the  facts 
himself,  or  by  a  jury.  Vanderheydtn  v.  Reid,  1 
Hopk.  408. 

19.  By  the  civil  law,  on  appeal,  the  cause  is  re- 
heard at  large,  and  new  evidence  is  admissible ; 
and  such  is  the  rule  in  probate  courts.  Ui.  Scribner 
V.  Williams,  1  Paige,  550.  Wiseart  v.  Daucky,  3 
Dall.  327.     WaUis  v.  GiU,  3  M'Cord,  475. 

20.  The  court  of  chancery,  on  such  appeals,  it 
bound  by  the  laws  and  principles  which  govern 
courts  of  probate  ;  but  may  follow  its  own  rules  as 
to  practice.     Hopk.  &,  I  Paige,  ubi  sup. 

21.  It  is  not,  however,  a  matter  of  course  to 
receive  further  proof  upon  an  appeal ;  but  if  tlie 
appellant  wishes  to  ofiR^r  new  evidence,  he  should,' 
in  his  petition  of  appeal,  ask  leave  to  produce 
further  proofs,  and  state  his  excuse  for  not  produ- 
cing such  evidence  in  the  court  below.  Scribner 
V.  WUliams,  1  Paige,  550. 

22.  Upon  an  appeal  from  the  sentence  of  a  sur- 
rogate disallowing  a  will,  the  court  of  chancery  will 
not  change  the  appellant,  he  being  the  executor 
who  propounded  the  will  before  the  surrogate,  by 
substituting  the  legatee,  in  order  to  give  the  legatee 
the  benefit  of  the  executor's  testimony  in  favor  of 
the  will.  ih.  ^ 

23.  The  thirty  days  within  which  an  appeal  from 
the  decree  or  sentence  of  a  surrogate  to  the  court 
of  chancery  must  be  entered,  is  U>  be  computed 
from  the  time  the  same  is  pronounced,  and  not  from 
the  service  of  a  copy  thereof.  Bay  v.  Van  Pens- 
sflaer,  1  Paige,  423. 

24.  The  declaration  or  order  of  a  surrogate,  on 
making  a  decree  establishing  a  will,  that  each  party 
shall  pay  his  own  costs,  is  not  the  subject  of  an 
appeal  —  Itt.  Because  this  is  not  a  decree  in  form ; 
2d.  Because  a  surrogate  having  no  power  in  such 
case  to  award  costs,  p.  decree  iii  form  for  costs  is 
coram  non  jutliee,  and  void  without  reversal  by 
appeal.     Reid  v.  Vanderheydsn,  5  Cow.  719. 

25.  It  seems  that  a  mere  stranger  may  file  a 
caveat  against  the  proof  of  a  will ;  out  this  set  is 
merely  advisory,  and  he  has  no  power  to  litigate 
concerning  the  will.  ib. 

26.  When  a  decree  of  a  surrogate  is  reversed  by 
the  court  of  chancery  for  particular  errors,  and  a 
just  cause  of  action  nevertheless  appears,  the  latter 
court  will  retain  the  cause,  and  proceed  as  justice 
may  require.     Van  Wyck  v.  Alley,  1  Hopk.  552* 

Sfr.  Probate  of  a  wul,  in  common  form,  by  the 
ordinary,  in  South  Carolina,  may  be  revoked  on 
appeal,  at  any  time  within  thirty  years.  Brottm  v. 
Gibson,  1  N.  d^  M.  326. 

28.  'The  appeal  is  to  the  courts  of  law,  and  not 
to  the  court  of  chancery.  Denton  v.  English,  2 
Rep.  Con.  Ct.  391.  Irby  v.  JTCrae,  4  Desaus. 
422. 

29.  An  appeal  will  lie  from  the  ordinary  to  the 
common  pleas,  for  error  of  law  in  the  settlement 
of  accounts.  Mitchell  v.  Connolly,  I  Bailey,  203. 
See  3  M'Cord,  475.  Also,  on  the  allowance  of 
an  administrator's  commissions.  Bunts  v.  Ford, 
1  Bailey,  507. 

30.  And  in  all  cases  where  the  grounds  of  appeal 
present  propositions  susceptible  of  prooC^  according 
to  the  forms  of  the  common  law.  Bums  v.  Ford, 
ubi  sup.     See  Wallis  v.  Gill,  3  M'Cord,  475. 

31.  But,  as  the  ordinary  has  nrf  jurisdiction  to 
call  sureties  on  an  administration  bond  to  account 
for  the  doings  of  their  principal ,  an  appeal  from 
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aja  decree  against  them  cannot  be  sastained.  Ross 
?.  Chambers  J  1  Bailey,  54d. 

32.  Appeals  from  the  ordinary  must  be  brought 
up  in  the  same  manner  as  from  other  courls,  in  all 
cases,  except  where  the  execution  of  a  will  is  in- 
volved.    Mitchell  V.  Connolly t  1  Bailey,  203. 

33.  An  appeal  from  the  ordinary  must  be  ten- 
dered within  20  days,  and  prosecuted  with  reason- 
able despatch.     Thomson's  case,  2  Bailey,  116. 

34.  A  decree^  allowing  an  administrator's  ac- 
count, in  which  he  charges  for  monev  expended 
in  settling  a  claim  against  the  intestate  s  estate,  is 
subject  to  revision  on  appeal.  Edmond  v.  Can- 
fiiUJ,  8  Conn.  87. 

lio.  In  Georgia,  an  appeal  lies  from  the  ordinary 
to  the  superior  court.  Wilson  v.  Hughes,  Charlt. 
08.  Horskins  v.  Morel,  ib.  69.  Clay  v.  Jackson, 
ib.  71. 

36.  Appeals  from  the  court  of  probate,  in  Ver- 
mont, are  to  the  law  side  of  the  supreme  court ; 
and  when  once  allowed,  on  argument  and  con- 
sideration, the  court  will  not  review  the  question 
of  their  legality.  Graves  v.  Sheldon,  2  Chip.  71. 
74. 

37.  Since  the  statute  of  December,  1832,  (in  New 
Hampshire,)  an  appeal  from  commissioners  on  in- 
solvent estates  roust  be  made  to  the  common  pleas. 
Dyer  v.  Stanwood,  6  N.  Hamp.  41 1 . 

3d.  If  the  county  court  (in  North  Carolina) 
give  leajre  to  re-introduce  a  paper  for  probate,  an 
appeal  lies  from  the  decision.  Ward  v.  Vickers,  2 
Uayw.  165. 

3 J.  In  probate  appeals^  the  court  is  not  confined 
to  the  reasons  of  appeal,  but  may  decree  aliunde. 
Harvey  v.  Richards,  2  Gallis.  216. 

40.  A  mere  reversal  of  a  decree  of  the  court 
oelow  operates  no  further  than  to  annul  that  de- 
cree, leaving  the  parties,  as  to  their  rights  and 
remedies,  in  the  same  situation  as  if  no  such  de- 
cree had  ever  been  made.  ib. 

41.  The  Massachusetts  statute  of  1791,  c.  17, 
giving  discretionary  power  to  the  supreme  court 
to  sustain  appeals,  where  the  appellant  fails,  through 
accident  or  mistake,  to  enter  his  appeal  at  the 
proper  term,  did  not  extend  to  appeals  from  courts 
of  probate.     Dean  v.  Dean,  2  Mass.  150. 

42.  But,  under  the  provisions  of  statute  1817,  c. 
190,  an  appeal  may  be  granted  to  a  party,  after 
expiration  of  the  time  limited  for  appealing,  on  the 
ground  that  the  omission  to  appeal  seasonably 
proceeded  from  mistake.  Stebhins  r.  Palmer,  1 
hek.71. 

43.  The  stactute  1783,  c.  46,  which  ffivea  an 
app^,  does  not  require  that  it  be  claimea  in  wri- 
tia^f  but  it  may  be  claimed  orally.  Avery  v.  Fix- 
ley,  4  Mass.  460. 

44.  The  filinz  of  reasons  of  appeal  in  the  pro- 
bate office,  within  one  calendar  month  after  de- 
cree passed,  is  a  claim  of  lui  appeal  within  that 
sfatat^  ib. 

45.  Under  statute  1817,  c.  190,  (requiring  an 
appead  to  be  entered  at  the  next  term  of  the  su- 
preme court,  which  shall  be  held  next  after  the 
expiration  of  34  days  after  the  appeal  is  made,) 
the  day  on  which  the  appeal  is  claimed  is  to  be 
reckoned  as  one  of  the  thirty-four.  Wheeler  v. 
BenX,  4  Pick.  167. 

46.  An  appeal  may  be  made  to  the  next  term 
of  the  supreme  court^  though  by  law  one  justice  is 
aathorized  to  hold  such  term,  and  though  three 
are  necessary  to  constitute  a  supreme  court  of 
probate.    Hubbard  v.  Hubbard,  6  Mass.  397. 

47.  In  Vermont,  an  appeal  lies  20  days  after  a 
decree  \n  complete ;  if  it  be  prayed  for,  and  a  bond 
deposited,  in  that  time,  it  is  ^ood,  though  the  court 
do  not  allow  it  till  the  time  is  past.  Cummings  v. 
Hujg^h,  2  Verm.  578. 

48.  In  CoDoecticut,  a  minor  may  appeal  within 


13  months  after  he  arrives  at  full  age ;  but  he  may 
also  appeal  at  any  time  during  minority.  David- 
son's ease,  1  Root,  275. 

49.  An  appeal  most  be  made  by  a  party  imme- 
diately interested  in  the  decree,  or  by  his  executor 
or  administrator  ;  it  cannot  be  allowed  to  his  heir. 
Downing  v.  Porter,  9  Mass.  386.  S.  P.  RUhardson 
V.  Richardson,  2  Root,  219. 

50.  The  proper  place  to  aver  the  Interest  of  the 
appellant  is  in  the  motion  to  appeal,  and  not  in  the 
assignment  of  reasons  of  appeal,  in  the  appellate 
court.     Steanv.  Wheeler,  4  U^y,  137. 

51.  A  mere  debtor  to  the  estate  of  a  deceased 
person  is  not  a  partjr  to  the  proceedings,  nor  so 
interested  in  the  administration,  tliat  he  can  appeal 
from  a  decree  granting  letter^  of  administration. 
Swan  V.  Piqum,  3  Pick.  443. 

52.  One  died  intestate,  leairin^  a  widow  and 
child :  the  child  died,  and  administration  on  the 
father's  estate  was  decreed  to  one  of  his  creditors. 
Held  that  the  brother  of  the  deceased  had  no  rifrht 
to  appeal  from  this  decree ;  the  widow,  as  mother 
and  heir  of  the  child,  being  the  only  person  inter- 
ested.    Sieltbins  v.  Palmer,  4  Pick.  41,  note. 

53.  An  uncle  of  a  non  compos,  under  guardian- 
ship, cannot,  as  his  next  friend,  maintain  an  appeal 
from  a  decree  allowing  an  account  of  the  ffuardian, 
without  showing  himself  interested  in  the  estate 
of  the  ward.     Penniman  v.  French,  2  Mass.  140. 

54.  On  an  appeal,  by  one  who  had  been  put 
under  guardianship  as  a  non  compos,  {rom  a  decree 
refusing  his  application  for  revocation  of  the  let- 
ters of  guardianship,  he  need  not  give  bend  to 

grosecute    his    appeal.     M'Donald  v.   Morton,  1 
lass.  543. 

55.  In  Connecticut,  the  bond,  that  is  required  on 
an  appeal,  must  be  given  to  the  judgre  of  probate, 
and  not  to  the  adverse  party.  Bailey  v.  Wood- 
worth,  9  Conn.  388. 

56.  An  appeal  does  not  lie  from  a  decree  author- 
izing an  action,  in  the  name  of  the  judge  of  pro- 
bate, on  a  probate  bond  ;  for  a  decree  is  not  neces- 
sary in  such  case,  consent  being  sufficient.'  But 
if  the  judge  refuse  to  grant  leave,  or  to 'deliver  the 
bond,  on  application,  a  decree  is  proper,  and  an 
appeal  therefrom  lies.  Jones's  ease,  8  Pick.  121. 
Robbins  v.  Hayward,  16  Mass.  528. 

57.  Nor  does  an  appeal  lie  from  a  decree  dis- 
tributing the  estate  of  an  insolvent  amone  his 
creditors,  according  to  the  amount  of  their  claims 
as  reported  by  the  commissioners  of  insolvency. 
The  remedy  of  a  dissatisfied  party  is  a  suit  at 
common  law,  as  prescribed  by  statute  17^,  c.  1. 
Parsons  v.  MUU,  1  Mass.  431.    2  Mass.  80. 

58.  In  Connecticut,  an  appeal  lies  in  favor  of 
creditors,  or  heirs,  from  a  decree  of  (irobate  ac- 
cepting a  report  of  commissioners  as  it  respects 
the  claims  allowed  to  the  administrator.  Staniford 
V.  Hide,  1  Root,  263.  Fairweather  v.  Curtiss,  2 
Root,  32. 

59.  But  not  in  favor  of  a  creditor,  because  anoth- 
er creditor  is  allowed  too  much  by  the  commission^ 
ers.     Banks  v.  Bassett,  2  Root,  2197. 

60.  No  appeal  lies  for  a  creditor  whose  claim 
is  disallowea  by  commissioners  on  an  insolvent 
estate.     Phelps  v.  Edwards,  1  Root,  96. 

61.  The  statute  limiting  appeals  fium  probate 
courts  to  18  months,  having  no  savingr  for  femes 
covert,  they  must  appeal  within  that  time.  Mer- 
rills  V.  Adams,  Kirby,  247. 

62.  An  appeal  lies  from  a  refusal  to  extend  the 
time  for  creditors  topresent  their  claims  against  an 
insolvent  estate.  Walker  v.  Lyman's  Adndnistro' 
tors,  6  Pick.  458. 

63.  In  New  Hampshire,  any  one,  whose  rights 
may  be  affected  ana  concluded  by  a  decree  of 
a  judge  of  probate,  may  appeal  from  such  decree 
BryarU  v.  Alien,  6  N.  Hamp.  116. 
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64.  An  appeal  must  point  out  the  order  or  de- 
cree appealed  from.  Richardson  v.  Rie/uirdsonf  2 
Knot,  159.  Denslow  y.  Moorey  2  Day,  12.  And  it 
may  embrace  two  or  more  decrees.  Clark  v.  War- 
ner ^  G  Conn.  359,  overruling  Watson  v.  Harty  2 
Hoot,  59,  and  Seely  v.  SlapleSj  ib.  74. 

65.  Tlie  appellate  court  may  proceed  without 
reference  to  the  pleadings  in  the  court  below. 
King  V.  Ldtceify  8  Conn.  4^. 

66.  If  an  appeal  be  taken  from  erery  order  or 
decree  of  a  judge,  made  in  a  cause,  the  appellate 
court  will  go  no  further  back,  in  their  oroei  for 
reversal,  than  to  the  first  error ;  every  previous 
order  or  decree  will  be  affirmed.  Bryan  v.  mnsnan, 
5  Day,  216. 

67.  No  errors  in  fact,  which  are  not  assigned  in 
the  reasons  of  appeal,  will  be  inquired  into.  PreS' 
coU  V.  Tarbelly  1  Mass.  205. 

68.  In  VerAiont,  every  substantial  averment,  on 
which  the  appellant  relies,  should  be  made  and 
filed  in  writing ;  and  such  as  are  not  traversed  bv 
the  respondent,  will  be  considered  as  admitted, 
and  treated  as  if  demurred  to.  Kendriek  v.  Harris^ 
1  Aik.  273.  Baker  v.  Goodrich,  ib.  395.  If  the 
objections  are  traversed,  the  issue  is  to  be  joined  to 
the  court,  except  where  the  issue  is  upon  the  ca- 
pacity of  a  testator,  or  fraud  in  the  procurement 
of  a  will.    1  Aik.  395. 

69.  Upon  an  appeal  from  a  decree  approving  a 
will,  the  will  is  to  be  proved  as  if  the  question 
had  originated  in  the  appellate  court;  and  the 
appellee,  having  the  affirmative,  is  to  open  and 
close.  «  Budcminsttr  v.  Perryy  4  Mass.  593.  The 
appellant  should  make  his  objection  in  the  form 
ofaplea,  to  which  the  appellee  should  repl  v.  ib. 
Blaney  v.  Sargeant,  1  Mass.  335.  See  Phelps  v. 
HartweU,  1  Mass.  71. 

70.  An  appeal  was  taken  from  several  distinct 
decrees  of  probate,  and  reasons  assigned  for  the 
disaffirmance  of  part  only;  the  respondent  de- 
murred to  those  reasons,  and  the  court  rendered 
judgment  thus :  **  On  consideration  of  the  said 
appeal  froin  probate,  this  court  disaffirm  said  judg- 
ment of  said  court  of  probate.'*  Held  that  this 
judgment  was  erroneous,  not  only  as  being  in- 
formal, but  as  it  disaffirms  those  decrees  against 
which  no  reasons  were  assigned.  Swan  v.  Whed- 
«r,  4  Day,  137. 

71.  In  Connecticut,  the  appellate  court  only  lays 
down  the  principles  of  law,  and  does  not  proceed  m 
the  settlement  of  the  estate ;  it  gives  no  judgment, 
except  to  affirm  or  reverse  the  decree  of  the  pro- 
bate coj^rt.  Case  v.  Case,  Kirby,*  284.  dark  v. 
Warner,  6  Conn.  359,  per  Daggett,  J. 

72.  After  trial  of  an  appealed  case,  on  the  merits, 
the  court  will  presume  that  the  appeal  was  taken 
within  the  time  prescribed  by  law.  Denslow  v. 
Moore,  2  Day,  12. 

73.  On  an  appeal,  upon  petition  therefor  to  the 
superior  court,  under  the  New  Hampshire  statute 
of  July  2, 1822,  only  the  grievances  stated  in  the 
petition  can  be  brought  in  question.  Bean  v.  Bvr- 
leighjA  N.  Hamp.  550. 

74  Where  an  administrator's  representation  of 
his  intestate's  insolvency  was  rejected,  and  a  second 
application,  which  he  offered  to  sustain  by  legsl 
evidence,  was  also  refused,  on  the  ground  of  Uie 
former  rejection,  the  court,  on  an  appeal,  reversed 
the  second  decree  of  refusal,  and  remitted  the 
cause,  with  directions  that  anv  further  evidence 
the  appellant  might  produce  should  be  received, 
and  a  decree  thereupon  made,  according  to  the  law 
and  justice  of  the  case.  Bucknam  v.  Phelps,  6 
Mass.  448. 

75.  On  an  appeal  from  a  decree  granting  ad- 
ministration to  A,  the  court  may  reverse  the  de- 
cree as  to  the  appointment  of  A,  and  affirm  it  as 
to  the  residue ;  in  such  case,  the  papers  are  remit- 


ted, and  the  court  below  ordered  to  grant  ad«ii|> 
istration  to  B.  Dexter  v.  Brown,  3  Mass.  32.  S.  F* 
Camoehan  v.  Abrahams,  Charlt  196.  211. 

76.  If  an  appellant  become  nonsuit,  or  fail  to 
prosecute  his  appeal  with  effect,  the  court  will  not 
affirm  the  decree  below,  and  award  costs,  on  mo- 
tion ;  the  respondent  must  file  a  complaint  for 
affirmation  and  costs.     How  v.  How,  5  Mass.  375. 

77.  An  administrator,  who  appeals  from  a  de- 
cree charging  him  with  a  balance  in  his  hands,  is 
not  liable,  on  the  appeal,  for  interest  on  such  bal- 
ance, as  intervening  damages,  unless  his  appeal  be 
vexatious,  and  without  reasonable  cause.  Steams 
V.  Brown,  1  Pick.  533. 

78.  If,  afler  his  appeal,  he  receive  interest  on 
any  sums  contained  in  the  account,  with  which  he 
was  charged  below,  this  is  not  intervening  or 
incidental  damages,  for  which  he  can  be  charged 
on  the  appeal ;  out  it  is  an  independent  matter, 
for  which  a  new  account  may  be  required  of 
him.  ib. 

79.  Any  person  aggrieved  may  appeal  from  the 
decision  of  a  judge  or  probate,  on  the  claim  of  an 
executor  or  admmistrator  upon  the  estate  of  the 
deceased,  if  that  estate  be  administered  in  the  in- 
solvent course.     Sawyer  v.  Cottp,^  N.  Hamp.  42. 

80.  On  an  appeal  from  a  decree  accepting  the 
return  of  commissioners  for  the  division  of  an  es- 
tate, the  return  is  open  to  every  objection  that 
could  legally  have  been  made  in  the  court  below. 
Sever  v.  Sever,  8  Mass.  132. 

81.  An  appeal  from  the  probate  to  the  supreme 
court  will  not  be  sustained,  unless  such  appeal 
appear  by  the  record  sent  up.  Moody  v.  Moodyf 
2Fairf  247.     See  Poj£,  101. 

82.  In  North  Carolina,  an  appeal,  in  questions 
respecting  grants  of  administration,  can  be  taken 
only  when  the  applicant  has,  by  statute,  a^vested 
rignt  to  the   administration.     Pratt  v.  KiUerell, 

4  Dev.  168. 

63.  On  such  appeal,  the  appellate  court  may 
grant  letters  to  one  who  was  not  originally  a  party 
to  the  contest.    Blunt  v.  Moore,  1  Dev.  &  Bat.  10. 

84.  An  appeal  from  a  decree  of  the  orphans' 
court  ordering  a  sale  of  real  estate  for  payment  of 
debts,  is  a  supersedeas  to  the  sale.  Hess's  case, 
I  WatU,  255. 

85.  If  a  party  be  prevented,  by  the  management 
of  an  accountant,  from  filing  exceptions  to  an  ad- 
ministration account,  and  tnere  be  an  appeal  to 
the  supreme  court,  that  court  will  direct  the  ap- 
peal to  be  withdrawn ,  and  the  decree  to  be  remitted, 
that  the  appellant  may  pray  relief  in  the  court  be- 
low.    Ldmdemuth*s  estate,  5  Watts,  145. 

86.  Before  the  statute  of  April,  1835,  the  su- 
preme court  of  Pennsylvania  took  cognizance  of 
appeals  from  the  orphans'  court  strictly  as  a  court 
of  appeal,  and  would  not  reverse  a  decree,  unless 
upon    exceptions   taken    below.      Hise's    estate, 

5  Watts,  157. 

87.  An  administrator  may  appeal  from  a  de- 
cree of  the  orphans'  court  distributing  an  intes- 
tate's estate  in  his  hands,  though  he  is  not  a  *'  party 
aggrieved,"  within  the  words  of  the  statute.  Koch's 
estate,  4  Rawle,  268. 

88.  No  appeal  lies  from  the  decree  of  the 
orphans'  court  to  the  supreme  court,  except  on 
the  settlement  of  the  final  account  of  the  estate ; 
and  on  the  appeal  the  supreme  court  may  examine 
the  exceptions  to  all  prior  accounts.  Walker's 
estate,  3  Rawle,  243. 

89.  An  appeaj  lies  from  an  order  of  the  county 
court  granting  a  re- probate.  Harvey  v.  Smith, 
I  Dev.  &  Bat.  190. 

90.  The  Massachusetts  statutes  give  discretion- 
ary power  as  to  costs  in  appeals  from  courts  of 
probate  ;  but  as  no  costs  are  ever  allowed  in  those 
courts,  the  supreme  court  do  not  generally  award 
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Ihem,  anless  the  appeal  ia  on  frivolous  pretences, 
or  for  reasonB  which  the  appellant  knew,  or  ought 
to  have  known,  to  be  anfounded.  Osjtood  v. 
Breed,  12  Mass.  536. 

91.  Upon  the  reversal  of  the  judgment  of  the 
court  of  probate  for  the  mistake  or  error  of  the 

i'udge,  no  coats  are  allowed.     StoatCg  coat,  1  Root, 
ol. 


II.    Appeal  from  one  Court  of  Common  Law  to 

another. 

(a.)     Where  an  Appeal  does  not  He. 
See  Attachment,  V.  (  a.)     Attorney,  I.     Af- 

FRBNTICX,  I.  III.        Fostf   VI. 

93.  Appeal  is  a  proceeding  unknown  to  the 
common  law,  and  cannot  be  extended  beyond  the 
plain  and  obvious  import  of  the  statutes  granting 
It  Street  v.  Francis,  3  Ham.  277.  S.  P.  14 
Mass.  420.  7  Pick.  321. 

93.  It  cannot  be  taken  from  an  interlocutory 
judgment  Latham  v.  Bowen,  3  Hawks,  418. 
Medford  v.  HarreU,  ib.  41.  See  also  4  Call,  127. 
1  Har.  &  Gill,  7. 

94.  Nor  from  a  proceeding  at  law  in  partition. 
Doane  v.  Floming,  Wright,  168. 

95.  Nor  from  a  judgment  of  nonsuit  for  not  com- 
plying with  an  interlocutory  order.  Hout  v. 
Brooks,  10  Conn.  188. 

96.  Nor  from  an  order  granting  or  denying  a 
rule  of  survey  in  an  action  of  trespass  to  try  title. 
Hug^ins  V.  Breteer,  2  Bailey,  25, 

977  An  appeal  lies  onlv  where  the  court  ap- 
pealed from  has  passed  a  final  judgment  or  decree. 
Gray  v.  Grundy,  2  J.  J.  Marsh.  134.  HorseUv 
V.  Hopkins,  ib.  54.  Read  v.  Roble,  4  Yerg.  66. 
Berryhill  v.  M'Kee,  3  Terg.  157.  Joslyn  v.  Sap- 
pington,  1  Overt.  222.  /lov<  v.  Brooks,  10  Conn. 
188. 
^  98.  T%%  appellate  court,  in  Tennessee,  will  re- 
vise all  interlocutory  proceedings  in  the  court  be- 
low, on  appeal  from  the  final  judgment  of  that 
court.    Joslyn  v.  Sappingtan,  1  Overt.  222. 

99.  A  party  cannot  appeal  from  a  judgment 
wholly  in  his  favor.  Hoaon  v.  Rvggles,  1  Root^ 
318.    Raymond  v.  Barker,  2  Root,  370. 

100.  An  appeal  does  not  lie  for  reexamination 
of  facts,  after  satisfaction  of  the  judgment.  Rob- 
erta V.  CantreU,  3  Uayw.  220. 

101.  Nor  can  ilbe  sustained  unless  it  appears, 
from  the  record,  that  it  was  granted.  Clark  v. 
Loi^,  1  Overt.  313.    See  ante,  81. 

102.  An  appeal  does  not  lie  for  the  state,  in 
criminal  prosecutions.  State  v.  Jones,  1  Murph. 
257.  CommonwealUf^v.  Sanford,  5  Litt  289. 
State  y.  Solomons,  6!!Yerg.  3uO.  Contra,  StaU 
V.  Haddock,  2  Hayw.  162. 

103.  In  Virginia,  the  defendant  cannot  appeal, 
m  case  of  a  proseouUon  by  indictment  Or  inrorma- 
tion  in  behalf  of  the  commonwealth.  Common- 
wealth V.  Crowe,  1  Virg.  Cas.  125.  Common- 
wealA  V.  Vateter,  ib.  127.  So,  in  Alabama ;  even 
in  a  capital  case,  the  trial  of  a  slave  is  final  in  the 
county  court.  Humphrey  v.  State,  Minor,  64.  See 
Jenifer  v.  Lord  Proprietary,  1  Har.  &.  M*Hen.  535. 

104.  No  appeal  lies,  in  a  case  of  contempt.  Mar- 
tinis case,  5  Ver?.  456.  Nor  from  an  order  dis- 
charging an  insolvent  debtor.  Donnelly  v.  Whit- 
ney,  4  Yerg.  475.    JifKenzie  v.  Hackney,  3  Yerg. 

105.  Before  the  statute  1813,  (North  Carolina,) 
there  was  no  appeal  from  the  decision  of  the  county 
court,  in  case  of  a  petition  for  a  private  way. 
Wood  V.  Wood,  1  Car.  Law  Repos  513. 

106.  The  action  of  debt  is  not  within  the  pro- 
viso of  the  statute  1785,  in  relation  to  appeals. 
Barron  v.  Baker   Martin,  19. 

▼or..  I.  22 
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)07.  There  cannot  be  an  appeal  to  the  superior 
court,  from  the  decision  of  a  county  court,  reject- 
ing a  petition  for  an  order  to  lav  out  a  public  road. 
Hawkins  v.  Randolph,  1  Murph.  118. 

108.  An  appeal  does  not  lie  to  the  supreme 
court  from  the  judgment  of  a  superior  court, 
granting  a  new  trial  for  matter  of  law.  Stats  v. 
Robinson,  1  Hawks,  188. 

^  109.  Nor  from  a  judgment  of  respondeat  ouster , 
siven  on  demurrer  to  a  plea  in  abatement  Stats 
Bank  V.  Raiford,  1  Hawks,  189. 

110.  Nor  from  a  decree  disallowing  a  plea  to  a 
petition  for  distribution,  and  ordering  the  defend- 
ant to  answer.  Wilson  v.  JlfDowM,  1  Hawks, 
189. 

Ul.  Though  the  judge  below  makes  an  order  to 
amend,  in  a  case  in  which  he  should  not,  the  party 
affected  thereby  cannot  appeal  from  it  Davidson 
V.  Cowan,  1  Dev.304. 

112.  The  exercise  of  a  discretionary  power  can- 
not be  examined  on  appeal.  State  v.  Lamon,  3 
Hawks,  175.  Sneed  v.  Lee,  3  Dev.  364.  Cannon 
V.  Beemer,  3  Dev.  363.  Ballenger  v.  Barnes,  3 
Dev.  460.  Pratt  v.  KittsreU,  4  Dev.  168.  Price 
V.  Orange,  Wright,  568. 

113.  This  rule  includes  the  case  of  a  refusal  to 
add  new  pleas.  I\tnur  v.  Child,  1  Dev.  133.  Or 
to  grant  a  new  trial  on  the  ground  of  surprise. 
Undsey  v.  Lee,  I  Dev.  464. 

114.  A  decision  on  an  application  for  a  new  trial, 
in  a  case  of  murder,)  on  toe  ground  that  the  ver- 
lict  is  against  evidence,  will  not  be  reviewed  on 

appeal.    Phleming  v.  The  State,  Minor,  42.     See 
also  The  State  v.  Osborne,  1  Dev.  &  Bat  114. 

115.  An  appeal  does  not  lie  from  an  order  of  a 
judge  directing  (afler  notice  to  the  adverse  party) 
a  deed  to  be  given  up  to  the  party  who  produced  it 
in  court  nnoer  a  subpema  duces  tecum,  it  having 
been  left  among  the  papers  of  the  case,  in  the 
clerk's  office.     Carter  v.  Graves,  1  Dev.  74. 

116.  Nor  from  the  decision  of  a  judge  on  the 
plea  of  nul  tiel  record.  The  StaU  v.  RaUford,  2 
Dev.  214. 

117.  The  supreme  court  of  North  Carolina  baa 
no  jurisdietion  of  an  appeal  from  an  order  allow- 
ing commissions  to  an  administrator.  Houghton's 
case,  3  Dev.  441  — denying  the  authority  of  Potter 
V.  Stone,  2  Hawks,  30. 

118.  An  appeal  will  not  lie  from  a  deeree  or  judg- 
ment for  costs  and  expenses  onlj^  Commonweuuh 
V.  Fugate,  1  Monr.  2.  Briscoe  v.  Briscoe,  3  Marsh. 
496.  S.  C.  I  Litt.  363.  Canter  v.  American  In- 
surance Company,  3  Pet.  307. 

119.  There  can  be  no  appeal  to  the  Kentucky 
court  of  appeals,  unless  there  be  a  judgment  or 
decree  amounting  to  $100,  or  touching  a  franchise 
or  fireehold.  Jforton  v.  Sanders,  3  J .  J .  Marsh.  397. 
J^ichols  V.  Hansel,  ib.  442. 

120.  Nor  from  the  decision  of  the  general  court 
on  a  motion  for  a  mandamus.  Craadock  v.  Cro- 
ghan,  Prin.  Dec.  118. 

121.  The  judgment  of  the  county  court  on  an* 
appeal  from  the  judgment  of  a  iustice  for  a  sum 
above  25  shillings  is  final.  Moodey  v.  Head,  Prin. 
Dec.  394. 

122.  One  defendant  cannot  sustain  an  appeal 
from  a  joint  judgment  against  two  or  more,  when 
all  had  joined  in  the  pleadings,  and  the  trial  was 
joint    Hicks  v.  GiUiam,  4  Dev.  217. 

123.  An  appeal  is  not  the  remedy  for  a  party 
injured  by  the  laying  of  a  road  through  his  land  by 
the  county  court ;  certiorari  should  be  resorted  to. 
Cowan's  case,  1  Overt.  311. 

124.  The  ri|^ht  of  appealing  flrom  facts  is  con- 
fined (in  Virginia)  to  the  cases  of  mills,  roads, 
probat  of  wills,  and  certificates  for  obtaining  ad- 
ministration. Howard  v.  Overseers  qf  the  Poor, 
1  Rand.  464. 


170 


APPEAL. 


125.  An  appeal  from  a  eoart  of  common  law 
sannot  be  allowed  with  condition  to  give  bond  and 
security,  afler  the  term  .at  which  judgment  was 
obtained.     Morris  v.  Dtchazo,  4  Rand.  460. 

126.  Neither  consent,  nor  long  acquiescence  of 
parties,  can  give  the  court  of  appeals  jarisdiction. 
An  ap|)eal,  uerefore,  (having  been  improvidently 
granted,)  was  dismissed  on  motion,  five  years  afler 
it  liad  been  entered  on  the  docket.     Clarke  v.  Conn, 

1  Munf.  IGO. 

127.  The  circuit  court  has  no  appellate  juris- 
diction of  a  judgment  of  a  justice  of  the  peace, 
atfirmed  by  a  county  court,  for  debt,  costs,  &c.,  not 
amounting  to  $33.33.  Hay  ▼.  Pisior^  2  Leigh, 
707. 

128.  Neither  party  can  appeal  from  the  decision 
of  the  court  on  an  application  for  a  removal  of  the 
suit  to  another  county  court.  Davis  v.  Tk9  State, 
'6  Har.  &  J.  154. 

129.  The  setting  aside  of  a  judgment  against 
a  casual  ejector,  (on  motion  of  tne  landlord  of  the 
tenant  in  possession,)  awarding  restitution  of  the 
premises  and  ordering  the  action  to  be  thed,  is  but 
an  interlocutory  proceeding,  from  which  an  appeal 
will  not  lie ;  and  the  refusal  of  the  court  below  to 
reconsider  such  proceedings  does  not  alter  the 
case.     Cover  y.  Coolitf  1  Har.  &  Gill,  7. 

130.  The  refusal  of  an  inferior  court  to  extend 
a  legitimate  rule  of  that  court,  is  not  a  ground  of 
error,  and  is  but  an  interlocutory  proceeding,  upon 
which  an  appeal  will  not  lie.  Carroll  v.  Barker, 
7  Har.  &  J.  454. 

131.  Where,  on  a  demurrer,  judgment  is  ^iven 
against  the  plaintiff,  and  he  asks  and  obtains  leave 
to  amend  the  pleading  demurred  to,  and  he  does 
amend,  he  is  considered  as  acquiescing  in  the 
judgment,  and  as  abandoning  his  riffht  to  appeal. 
iStoddart  v.  J^twman^  7  Har.  &  J.  2ol. 

132.  If  the  writ  be  for  more  than  one  hundred 
dollars,  but  the  verdict  for  less,  whereupon  the 
superior  court  of  law  refuses  to  enter  judgment 
according  to  the  verdict,  the  plaintiff  cannot 
appeal  to  the  court  of  appeals.     Hepburn  v.  Lewis, 

2  Call,  497. 

133.  If  a  judgment  of  a  county  or  corporation 
court,  for  less  than  one  hundred  aollars,  exclusive 
of  costs,  be  reversed  bv  a  superior  court  of  law, 
upon  a  writ  of  supersedeas,  whereupon  judgment 
is  entered  that  the  plaintiff  take  nothing  by  hb 
bill,  &c.,  he  cannot  appeal  to  the  court  of  appeals, 
notwithstanding  ^is  declaration  demanded  more 
than  one  hundred  dollars.  Henry  v.  Elcan,  2 
Munf.  541. 

134.  A  court's  refusal  to  enter  judgment  accord- 
ing to  an  award,  without  proceeding  to  determine 
the  controversy,  is  not  a  judgment  from  which  an 
appeal  can  be  taken.  Manlove  v.  Thriji,  5  Munf. 
41)3. 

135.  The  damages  allowed  by  law,  upon  affirm- 
ance of  a  county  court  judgment,  by  a  superior 
court  of  law,  are  not  to  be  reckoned  as  part  of  the 
"  matter  in  controversy,"  for  the  purpose  of  giving 
the  court  of  appeals  jurisdiction.  If,  therefore, 
the  judgment  be  for  less  than  one  hundred  dollars, 
but  would  amount  to  more,  by  adding  the  damages, 
Upon  affirmance,  an  appeal 'does  not  lie  to  the 
court  of  appeals.  Melson  v.  Melson,  2  Munf. 
542. 

136.  In  an  action  of  debt  in  a  county  court,  on 
a  single  bill,  for  more  than  one  hundred  dollars,  if 
the  jury  find  for  the  plaintiff  the  debt  in  the 
declaration  mentioned,  to  be  discharged  by  less 
than  one  hundred  dollars,  and  upon  a  writ  of 
supersedeas,  at  the  instance  of  the  defendant,  the 
judgment  be  reversed,  the  plaintiff  cannot  appeal 
to  the  court  of  appeals  from  such  judgment  of 
reversal.     Le^ois  v.  Long,  3  Munf  136. 

137.  To  give  the  court  of  appeals  jurisdiction. 


on  the  ground  that  the  matter  in  controfersy  m% 
freehold  or  franchise,  the  right  of  the  freehold  or 
franchise  must  be  directly  the  subject  of  the  action, 
not  incidentally  or  coUaterally.  Hutchinson  t. 
KeUam,  3  Munf.  202. 

138.  If,  therefore,  in  an  action  of  trespass  guars 
dausum  /regit,  the  damages  recovered  be  less  than 
one  hundred  dollars,  the  defendant  cannot  appeal 
to  this  court ;  notwithstanding,  it  appears  from  the 
record,  that  the  tiUe  or  bounds  of  land  were  drawn 
in  question,  ib. 

139.  In  an  action  on  the  case  for  consequential 
damages,  occasioned  by  the  erection  of  a  mill,  if 
the  damages  recovered  be  less  than  one  hundred 
dollars,  the  defendant  cannot  appeal  to  the  coozl 
of  appeals ;  although  it  appear  from  the  record, 
that  the  right  to  erect  the  mill  was  drawn  in  ques- 
tion.    SJdpwith  v.  Young,  5  Munf.  276. 

140.  An  appeal  does  not  lie  from  a  county  to  a 
circuit  court,  on  a  refusal  by  tha  former  to  admit 
an  instrument  of  emancipation  to  probat  and 
record.    Mann  v.  Givens,  2  Leigh,  762. 

141.  No  appeal  lay  from  the  old  court  of  ad- 
miraUy  in  Virginia,  on  an  interlocutory  decree. 
Dawson  v.  Graves,  4  Call,  127. 

142.  In  Vermont,  a  judgment  of  a  county  court 
sustaining  a  demurrer  to  a  plea  in  bar,  where  the 
general  issue  is  also  pleaded,  cannot  be  appealed 
from  to  the  supreme  court.  Miter,  if  the  county 
court  adjudge  the  plea  in  bar  to  be  sufficient. 
Durkee  v.  Mayo,  1  Aik.  129. 

143.  No  appeal  lies  from  the  common  pleas  on 
an  application  to  redeem  lands  sold  for  taxes ; 
certiorari  being,  probably,  the  proper  remedy. 
Street  v.  Francis,  3  Ham.  277. 

144.  Nor  from  an  order  discharnng,  without 
further  security,  one  who  was  bound  to  keep  the 
peace,  and  who  had  appeared  according  to  his 
recognizance.  Commonwealth  v.  Oldham,  1  Dcna, 
468. 

145.  No  appeal  lies  to  the  supreme  couii  from  a 
judgment  or  the  common  pleas,  in  an  action  of 
replevin,  brought  under  statute  1789,  c.  26,  before 
a  justice  of  the  peace,  to  liberate  impounded  cat- 
tle, unless  title  to  real  estate  comes  in  question. 
Adams  v.  Adams,  15  Pick.  177. 

146.  An  appeal  does  not  lie  to  the  courts  of  the 
United  States  from  the  judgment  of  a  state  court, 
on  a  verdict  in  a  cause  originally  cognizable  and 
commenced  in  such  court.  fVetherbee  v.  Johnson, 
14  Mass.  412. 

147.  No  appeal  lies  from  a  judgment  of  the  com- 
mon pleas  accepting  the  return  of  commisaioners 
appointed  to  make  partition  pursuant  to  a  petition 
for  that  purpose.    Pierce  v.  OUver,  13  Mass.  211. 

148.  Nor  from  an  order  of^e  common  pleas  for 
assessing  the  relation  of  a  pj^er  for  his  support, 
pursuant  to  the  statute  17^,  c.  59,  section  3. 
J^antucket  v.  Cottdm^  14  Mass.  243.  S.  P.  Pierce's 
case,  5  Greenl.  324. 

149.  Nor  from  a  refusal  to  dismiss  the  action,  or 
nonsuit  the  plaintiff  ;  this  not  being  a  final  detei 
mination  of  the  case.     Lan^hear  v.  Lamprey,  4 
Mass.  107. 

150.  Nor  from  an  order  directing  a  nonsuit 
The  remedy  is  by  a  bill  of  exceptions.    Feyler  r 
Feyler,  2  Greenl,  310.    Perley  v.  Little,  3  Greenl. 
97.     So  of  a  dismissal  of  an  action  for  want  of  a 
legal  indorsement  of  the  writ.    Purple  v.  dark,  5 
Pick.  206. 

151.  Nor  from  a  judgment  on  a  complaint  for 
flowing  lands,  under  the  mill  acts  of  Maine,  unless 
the  respondent,  in  his  plea,  deny  either  the  com- 
plainant's title  to  the  lands,  or  claim  the  right  of 
flowing  without  paying  damage,  or  fbr  an  agreed 
composition.  Co  well  v.  Great  raUs  Manufacturing 
Co.  G  Greenl.  282.  Nor  under  the  Manachusetto 
mill  acts,  where  the  amount  of  damages  is  the  only 
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qaestion  between  the  parties.    Lowell  v.  Spring j 
(i  Mass.  398. 

15^.  Nor  from  a  judgment  of  the  common  pleas, 
on  an  issue  in  law,  in  a  personal  action  com- 
menced before  a  justice  of  the  peace.  Belcher  v. 
Ward,  5  Pick.  278. 

153.  Nor  in  a  criminal  proceeding  brought  into 
that  court  by  appeal  from  a  justice.  Common- 
wealth  V.  Messenger,  4  Mass.  4(k2. 

154.  Nor  from  a  judgment  on  a  case  stated  by 
the  parties  for  the  opinion  of  the  court.  Phillips 
v.  Friend,  2  Fairf.  411.  fVellinffton  v.  Stralton, 
11  Mass.  3d4.  But  if  an  appeal  be  made  in  such 
case,  and  entered  in  the  supreme  court,  the  judg- 
ment will  be  affirmed,  without  any  inquiry  as  to 
its  correctness.  11  Mass.  394.  -S..  P.  Emerick  v. 
Armstrong,  1  Ham.  513. 

155.  A  judgment,  erroneously  rendered  for  a 
sum  greater  t£in  the  ad  damnum  in  the  writ,  does 
not  give  the  defendant  a  right  to  appeal,  when 
that  ad  damnum  is  less  than  the  sum  required  by 
statute  to  warrant  an  appeal.  Hemmenwag  y. 
Hiekes,  4  Pick.  499. 

156.  An  appeal,  in  a  case  not  originally  appeal- 
able, will  be  dismissed,  though  the  parties  a^eed 
to  increase  the  ad  damnum  for  the  purpose  of  giv- 
ing jurisdiction  to  the  appellate  court.  HurUmt  v. 
Rogtrs,  3  Root,  60.     Savage  v.  White,  ib.  377. 

157.  If  not  guilty  and  a  justification  are  pleaded 
in  trespass  qu,  el.  fr.  before  a  iustice,  where  the 
damages  demanded  are  seven  dollars,  and  the  jus- 
tice fiMd  the  defendant  guilty,  and  assess  damages, 
without  any  notice  of  the  special  plea,  and  the 
defendant  appeal  to  the  county  court,  and  thence 
to  \ke  superior  court,  without  any  intermediate 
jadicial  act,  this  last  appeal  is  coram  non  judice. 
PulUr  V.  Topliff,  10  Conn.  60. 

158.  In  Connecticut,  an  appeal  is  void,  if  the 
state  duty  be  not  certified  to  be  paid.  Henshaw  v. 
Cos,  Kirby,  51. 

159.  A  bond,  attested  by  two  witnesses,  for  the 
payment  of  $1000,  and  referring  in  the  condition 
to  a  mortgage  siven  to  secure  payment  of  the 
bond,  is  a  bond  for  *'  the  payment  or  money  onl^  " 
within  the  statute,  and  no  appeal  lies,  in  an  action 
on  such  bond.     WaddeU  v.  Shaw,  Kiiby,  280. 

160.  If  one  of  the  suhseribing  witnesses  to  a 
bond  becomes  interested  after  the  execution  of  the 
bond,  still  no  appeal  lies,  the  bond  having  been 
attested  by  two  witnesses.  Fleming  v.  Reynolds, 
Kirby,  387. 

161.  An  agreement  to  accept  land  in  satisfaction 
of  a  note /or  money  will  not  make  an  action  on  the 
note  appealable.  Wifford  T.  Kimherley,  1  Root, 
297. 

162.  A  ^  torn  aetion  for  a  secret  assault  is  not 
appealable.  Houghton  y.  Havens,  6  Conn.  305. 
Nor,  by  the  plaintiff,  an  action  pii  tam  for  theft. 
Coit  v.  Gear,  Kirby,  269. 

163.  Where  the  pajree  of  a  note  for  |(500,  pay- 
able in  three  years  with  yearly  interest,  brought 
an  action  on  it  within  two  years  from  the  date,  but 
after  one  year's  interest  was  due,  demanding  $600 
damages ;  it  was  held  that  the  action  was  not  ap- 
pealable from  the  county  court.  Lockwood  v. 
l^mpp,  4  Conn.  257. 

164.  In  an  action  of  book  debt,  an  appeal  does 
not  lie  from  the  common  pleas,  unless  the  debt 
demanded  exceeds  £20,  though  a  larger  sum  is 
demanded  in  the  ad  damnum.  Thompson  v. 
WaUs,  Kirby,  36.  Williams  v.  Ueds,  ib.  278. 
See  PetUbone  v.  Phdps,  2  Root,  137.  Savage  v. 
fVhite,  ik.  377.  Shdton  v.  Dutton,  ib.  440.  Stea- 
9cns  V.  Bass,  1  Root,  127. 

165.  An  appeal  does  not  lie  (under  the  sum- 
mary mode  or  relief  provided  by  statute  1817,  c. 
185,  Maine)  where  the  error  complained  of  ap- 
pears of  record ;  as  in  a  case  of  judgn^ent  ren- 


dered on  demurrer.    A  writ  of  error  is  the  proper 
remedy.     Sayioard  v.  Emery,  1  Greenl.  201. 

166.  Where  the  court  has  a  discretionary  power 
as  to  an  appeal,  it  will  refuse  it,  where  substantial 
justice  has  been  done,  though  some  irregularities 
may  be  attributable  to  the  prevailing  party.  Tiie 
Chester  v.  The  Experiment,  2  Dall.  41. 

167.  Where  two  defendants  are  defaulted,  and 
judgment  is  given  for  the  third  defendant,  on  a 
trial,  no  judgment  being  entered  against  the  two, 
the  plaintiff  cannot  ap(>eal,  there  being  no  final 
judgment.     Kellar  v.  Tilley,  3  Dana,  443. 

168.  An  appeal  does  not  lie  from  a  judge's  order, 
at  chambers,  discharging  an  apprentice  from  his 
indentures.     Carmand  v.  Wall,  1  Bailey,  209. 

169.  Nor  from  one  ^adge  to  another  of  the  same 
court.     Perry  v.  Williams,  1  Bailey,  10. 

170.  In  Pennsylvania,  an  appeal  does  not  lie  from 
the  common  pleas  to  the  supreme  conrt.  M"  Clem' 
mons  V.  Graham,  3  Binn.  8B. 

171.  Nor  from  the  board  of  property  to  the  com- 
mon pleas.  Commonwealth  v.  Cochran,  1  Binn.  324. 

(  b.)  Where  an  Appeal  does  lie. 

172.  A  petition  of  appeal  from  the  county  court 
to  the  high  court  of  chancery  in  Virginia  was,  in 
1792,  allowable  after  execution  executed.  White 
V.  Jones,  4  Call,  253. 

173.  In  Tennessee,  the  state  may  appeal,  if  an 
indictment  for  gaming  is  quashed.  State  v.  ToUes, 
5  Yerg.  363. 

174.  A  judgment  on  a  verdict  found  by  eleven  ju- 
rors may  be  appealed  from,  being  erroneous  only, 
and  not  void.  M Donald  v.  M* Donald,  5  Yerg.  307.  , 

175.  Under  the  North  Carolina  act  of  1807,  a 
slave  convicted  in  the  county  court  of  any  offence, 
the  punishment  of  which  extends  to  life,  limb,  or 
member,  is  entitled  to  an  appeal  to  the  superior 
court;  and  if  such  appeal  be  denied,  a  certiorari 
lies.     Slate  v.  Washington,  2  Murph.  100. 

176.  An  appeal  lies  to  the  supreme  conrt  from 
the  superior  court,  from  all  acts  professing  to  be 
final  adjudications  on  questions  of  right,  though 
they  may  be  irregular  and  void.  Darden  v.  Maget, 

1  Dev.  k  Bat.  498. 

177.  An  (Lppeal  lies  to  the  superior  court  from  a 
judgment  of  the  county  court  upon  a  petition  for 
a  cart- way.  Ladd  v.  Hairston,  1  Dev.  354.  See 
also  Commissioners  v.  Robb,  5  Ham.  490.  Bittle 
V.  Hay,  ib.  270. 

178.  And  from  a  judgment  of  the  county  court 
rendered  in  a  case  appealed  to  that  court  from  a- 
justice  of  the  peace.     Commissioners  v.  Whitaker, 

2  Murph.  184. 

179.  An  appeal  may  be  taken  from  a  judgment 
of  the  superior  court,  ordering  a  postmaster  to  be 
fined  for  not  serving  as  a  juror.  State  v.  Williams, 
1  Dev.  &  Bat.  372. 

180.  And  from  a  judgment  of  nonsuit  ordered 
by  Uie  court.  Seely  v.  Blair,  Wright,  677.  And 
from  an  order  to  quash  a  writ.  Cowden  v.  Steven' 
son,  Wright,  116. 

181.  An  appeal  lies  to  the  circuit  court,  in  South 
Carolina,  from  the  commissioners  of  a  tobacco  in- 
spection.   Geter  v.  Commissioners,  ^.  1  Bay,  354. 

182.  A  circuit  judge  cannot  set  aside  a  verdict 
merely  beeause  it  is  alleged  to  be  against  law  or  evi- 
dence ',  the  only  remedy  is  by  appeal  to  the  consti- 
tutional court.  Thomas  v.  Brown,  1  M'Cord,  557. 

183.  If  a  certiorari,  that  is  applied  for  in  open 
court,  is  refused,  the  petitioner  may  except  to  the 
opinion  of  the  court,  and  prosecute  an  appeal  in 
the  nature  of  a  writ  of  error.  Lawson  v.  Scott,  1 
Yerg.  92. 

184.  An  appeal  lies  on  a  mere  matter  of  law. 
Ward  v.  Stewart,  2  Overt.  70. 

185.  In  criminal  cases,  an  appeal  lies  from  any 
decision  against  the  defendant,  on  a  point  which, 
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if  decided  in  his  &Tor,  would  have  acquitted  him. 
StMU  V.  Vamet,  1  Orert  481. 

Id6.  In  Ohio,  an  appeal  Uea  firom  a  oobmtery 
jadffoient  of  nonanit,  in  the  action  of  replevin. 
RtJi  V.  CarpmUr^  2  Mam.  79.  Senu,  in  other 
actions,  ik. 

Itf7.  By  statnie  1813,  where  a  nonsoit  is  or- 
dered by  the  common  pleas,  in  oonaeqoenoe  of 
a  defect  of  testimony,  or  for  any  other  caose,  the 
plaintiff  has  a  rijrht  of  appeal.  a(.  See  MUU  v. 
JVWei,  1  Ham.  534.    Ses/y  v.  BUur,  Wright,  677. 

188.  An  appeal  may  be  taken  firoro  the  common 
pleas,  upon  attachments  from  jostioes  of  the  peace 
certified  to  that  court.  VmmeUne  v.  WiUim^ 
2  Ham.  202. 

189.  An  appeal  lies  hy  ceriiormri  on  a  caveat  in 
the  county  court  against  the  recording  of  depon- 
tions  under  a  commission  to  prove  the  bounds  of 
land.    Rock  v.  GiUt,  1  Har.  &.  M'Hen.  186. 

190.  So  an  appeal  lies  fVom  a  jodsmentof  the 
county  court  quashing  a  ea.  ja.  IVumer  v.  Har* 
rUf  5  Har.  &  J.  2,  noie.  S.  P.  Ofmrnomomlik  v. 
Hewitt,  2  H.  db  M.  181. 

191.  Where  the  county  court  overrules  a  mo- 
tion for  award  of  execution  on  forthcoming  bond, 
and  the  circuit  court  reverses  this  judgment  and 
awards  execution,  an  appeal  lies  from  such  judg- 
ment of  the  circuit  court  as  of  right.  Miter. 
where  the  circuit  sourt  affirms  the  judgment  of 
county  court  awarding  execution,  or  itself  gives 
original  judgment  awarding  execution,  on  such 
bond.    Anderson  v.  Ltitek,  1  Lei^h,  462. 

192.  Where  an  action  of  replevm  is  brought  to 
try  the  title  to  personal  property,  valued  in  the 
declaration  at  more  than  ^100,  and  judgment  is 
rendered  for  the  plaintiff  and  ^20  damaces,  an  ap- 

ral  lies  to  the  court  of  appeals.     Voider  v.  Bm, 
Rand.  448. 

193.  An  appeal  lies  from  a  judgment  of  a  su- 
perior court,  reversing  a  judgment  of  a  county 
court,  and  directing  other  plead inga.  CotoUmg  v. 
Mmsemond  Jusdces,  6  Rand.  349. 

194.  And  from  the  order  of  an  inferior  court  re- 
fusing to  grant  leave  to  a  person,  held  in  slavery, 
to  sue  tfi  forma  poMperis.  Sam  v.  ^oJtemore, 
4  Rand.  466. 

195.  A  rejection,  by  the  legislature,  o£  a  claim 
against  the  state,  is  no  bar ;  but  the  creditor  may 
nevertheless  apply  to  the  auditor,  and,  if  refused, 
appeal  to  the  courts.  CommonweaUh  v.  Beau^ 
marehaiSf  3  Call,  122. 

196.  An  appeal  lies,  where  there  has  been  a 
judgment  on  a  feigned  issue  directed  to  try  the 
riffht  to  money  made  by  a  sheriff,  from  a  decree 
of  the  court  as  to  payment  of  the  costs  of  the 
issue.    Snyder  v.  KunkUman,  2  Watts,  426. 

197.  And  from  an  award  of  arbitrators,  without 
payment  of  costs,  in  an  action  against  an  executor 
to  recover  a  legacy.  FotUk  v.  Brown,  2  Watts, 
209.  , 

196.  And  in  an  action  for  a  penalty  for  breach 
of  the  law  respecting  highways  and  roada.  Fearee 
T.  Muers,  3  Mis.  31. 

199.  And  from  a  judgment  rendered  on  a  bond 
civen  by  a  deputy  jailer  to  the  sheriff  or  jailer. 
1^4£«  ▼.  Barney,  Srayt.  23. 

wO,  The  supreme  court  will  not  dismiss  an  ap- 
peal, on  the  ground  that  the  county  court  ordered 
a  fcnaUUr,  nuide  against  the  party  appealing,  to  be 
erased  from  the  docket  Qrotvenor  v.  Grant, 
Bnvt.  23. 

201.  A  party  aggrieved  by  the  opinion  or  judg- 
ment of  the  common  pleas  on  any  issue  in  law,  or 
case  stated,  may  appeal  to  the  supreme  court, 
though  the  ad  damnum  be  less  than  $100,  unleas 
it  is  screed  that  the  decision  of  the  common  pleas 
shall  be  final.    Hooey  v.  Crane,  10  Pick.  440. 

202.  An  issue  between  the  plaintiff  ^nd  a  per- 


son summoned  as  trustee  of  the  priaeipai  defend 
ant  is  within  this  rule,  ik, 

203.  Where  an  appeal  lies  only  from  a  jud^ 
ment,  dec.,  **  amounting  to  $100,  exclusive  of 
costs,"  judgment  for  the  defendant  in  a  case  in 
which  the  ad  dammum  is  $100  or  more,  may  be  ap- 
pealed from  by  the  plaintiff.  Vamee  v.  Cta,  21>ana, 
152.    See  Kennei  v.  FugaU,  1  Monr.  1. 

204.  Under  statute  18(3,  c.  154,  limiting  an  ap- 
peal, in  suits  on  simple  contract,  to  cases  where 
the  plaintiffs  demand  exceeds  $50,  an  appeal  lay- 
where  his  ad  damnrnm  exceeded  that  sum,  though 
he  recovered  less.  SUme  v.  Kelly,  8  Mass.  ^. 
S.  P.  /fewioien  v.  Dantmry,  3  Conn.  553.  Pitkin 
V.  Flowers,  2  Root,  42. 

205.  So,  under  statute  1820,  c.  79,  limittn|f  ap- 
peals to  cases  where  "  any  issue  has  been  jomed, 
m  which  the  damages  demanded  exoccd  $1tK),'* 
if  the  ad  dawmum  exceed  that  sum,  an  appeal  lin, 
though  the  demand,  set  out  in  the  writ,  is  less. 
CkamberUdn  v.  Coekran,  8  Pick.  522. 

206.  The  <<  issue "  intended  by  this  statute  as 
one  in  technical  form,  or  at  least  a  coming  to- 
gether by  the  parties,  in  their  pleadings,  to  a  point 
to  be  tried  by  a  jury  as  matter  of  feet,  or  by  the 
court  as  matter  of  la  w.  Purple  v .  Clark,  5  Pick .  206. 
*  207.  The  judgments  of  tne  common  pleas  fixim 
which  an  appeal  is  allowed  by  the  statutes  of 
Massachusetts  Kte  final  decisions.  But  if  the  com- 
mon pleas  arrest  judgment,  or  send  the  parties  out 
of  court  without  giving  any  judgment,  in  cases 
where  an  appeal  hes  from  a  final  decision,  an  ap- 
peal may  be  sustained.  Lampkear  v.  Lamprey^ 
4  Mass.  106.  Timan  v.  Bmen,  5  Mass.  195.  Bo- 
mi»  V.  Faxon,  2  Mass.  141.  S.  P.  Buekmam  v. 
Buckman,  4  N.  Hamp.  319.  Page  v.  Hard,  1  Aik. 
105. 

208.  Where  the  common  pleas  ordered  a  "  niis- 
entrv  **  to  be  entered,  in  a  case  that  had  been 
pending  several  terms,  because  the  writ  was  lost, 
an  appeal  from  this  order  was  sustained.  Giikretk 
V.  Brown,  15  Mass.  178. 

209.  An  allegation  by  a  plaintiff  in  a  trustee 
process,  that  there  are  goods,  dec.,  deposited  with 
A,  and  A*s  denial  in  his  answer  in  court,  consti- 
tute an  "issue;**  and  .therefore  A  may  appeal 
from  a  judgment  charging  him  as  trustee,  though 
the  principal  defendant  was  defeulted.  Rickards 
y.AUen,  8  Pick.  405. 

210.  If  an  action  of  trespass  qua.  el.  Jr.,  or  do 
bonis  asport.,  brought  before  a  justice  of  the  peace, 
be  removed  into  the  common  pleas  by  a  plea  of 
title  to  land,  an  appeal  lies  to  the  supreme  court, 
under  the  provision  of  statute  1820,  c.  79,  that  an 
appeal  may  be  taken  "  in  any  real  action."  Blood 
V.  Kemja,  A  Pick.  169.  Davio  v.  Mason,  4  Pick 
156.  3.  P.  Clark  y.  Beaek,  6  Ck>nn.  142.  Dm- 
ton  V.  Mead,  ib.  418. 

211.  But  the  right  of  appeal  in  such  cases  does 
not,  in  Connecticut,  deprive  the  party  of  a  reme- 
dy by  writ  of  error.    6  Uonn.  142. 

212.  Though  the  justice  refuse  the  plea  of  title, 
or  the  defendant  by  accident  omit  to  make  it,  yet  if 
made  in  the  common  pleas,  an  appeal  liea  to  the 
supreme  court  Blood  v.  Kemp,  4  Pick.  169.  MuT' 
ray  v.  Ulmer,  5  Greenl.  126. 

213.  Where  the  defendant  in  an  action  of  tres- 
pass quare  dausum^  fr^g^f  wherein  less  than  $70 
was  demanded,  pleaded  a  special  plea,  admit- 
ting his  entry,  Ac.,  alleging,  in  juatification,  a 
right  of  way  over  the  Umms  m  quo;  to  which  the 
plaintiff  demurred ;  and  judgment  was  rendered 
m  his  favor ;  it  was  held,  1.  that  such  action  was 
tried  by  the  county  court ;  2.  that  the  title  of  land 
was  drawn  in  question ;  and,  3.  that  tliis  appeared 
from  the  record  of  the  judgment  sufficiently  to 
authorize  an  appeal  to  tlie  superior  court,  iiiui- 
ton  V.  Mead,  6  Conn.  418. 
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214.  Where  new  caies  are  added  to  the  original 
jurisdiction  t>f  the  common  pleas,  an  appeal  lies 
in  those  oases,  as  in  others.  ComTHontDtaUh  v. 
Mssmger,  4  Mass.  468. 

2}o.  An  appeal  lies  in  hifminB  replegiando. 
Wood  V.  Ra8»f  11  Mass.  271.  And  frora  a  judg- 
ment on  audita  querela.  FUeh  y.  Scovd,  1  Root,  56. 

216.  An  appeal  m^y  be  taken,  in  Connecticut, 
from  a  judgment  b^  nil  dicit.  Bugbee  v.  JIbbotj 
1  Root,  109.  So  m  Vermont.  •Smt^i  v.  Lang' 
iDorthy,  1  Aik.  106.  And  from  a  judgrment  bj  de- 
ftult,  if  there  has  been  a  hearing  m  damages. 
Mead  v.  Cog^shall,  Kirby,  17. 

217.  A  qta  tarn  prosecution  on  the  statute  for 
punishing  disorders  committed  in  the  night  season, 
IS  appealable  to  the  superior  court  where  the 
damage  laid  exceeds  $70.  Hundeu  v.  Datis^ 
1  Conn.  891. 

21d.  The  right  of  appeal,  in  Kentucky,  is  de- 
termined  by  the  nominal  amount  of  the  judgment, 
not  the  sum  by  which  it  may  be  discharged.  Cohb 
y.  Beattv,  3  Monr.  *JQl. 

219.  An  appeal  lies  from  the  common  pleas  in 
ease  of  a  suit  in  equity  for  redemption  of  a  mort- 
gaged  esUte.     Clapp  v.  Sturdivanty  1  Fairf.  GS. 

(c.)  By  whom,  at  what  Time,  and  hoWj  an  Appeal 
must  he  claimed  and  prosecuted;  and  the  Pro- 
ceedings  thereon. 

See  Attornet,  II. 

220.  Where  a  new  trial  was  granted  by  the  su- 
pseme  court,  in  a  case  which  had  been  decided  in 
the  eourt  of  common  pleas,  and  the  cause  was 
agmin  tried  in  the  common  pleas,  and  another 
jnd^ent  rendered,  it  was  held  that  one  of  the 
psrties  who  was  aggrieved  by  the^last  judgment 
might  brin^  the  cause  by  appeal  to  the  supreme 
court     Rohmson  ▼.  M'Duffie,  5  N.  Hamp.  41. 

221.  In  assunmsit  against  two,  in  North  Caroli- 
na, if  the  juKy  find  against  one,  and  in  favor  of 
the  other,  the  former  may,  under  the  acts  of  1789, 
c.  57,  and  1777,  c.  2,  appeal  alone  to  the  supreme 
court.    Sharpe  v.  Jones,  2  Murph.  306.  . 

222.  In  Tennessee,  one  of  seTeral  persons, 
against  whom  judgment  has  been  rendered  in  the 
county  court,  cannot  appeal  to  the  circuit  court 
alone.  Brown  ▼.  Gyre,  2  Overt.  189.  See  Stump 
y.  Skepp^d,  Cooke,  191. 

223.  When  two  or  more  are  made  defendants, 
under  the  processes  provided  in  the  statute  of 
Vermont  against  forcible  entry  and  detainer,  and 
all  are  found  guilty,  and  one  appeals,  it  will  be 
coiMsdered  by  the  court  that  he  appeals  for  all. 
Hurikul  y.  Meachum,  2  Tyler,  397. 

224.  Where  one  joint  defendant  in  trespass  is 
acquitted,  and-  one  found  guiltv,  the  latter  may 
appeal  the  cause  as  to  himself,  without  affect- 
ing the  former.    Emierick  v.  Armstrong,  1  Ham. 

dl3. 

225.  Where  a  judgement  has  been  rendered  in 
a  jastice^s  court  against  two  defendants,  one  of 
whom  only  made  defence,  he  may  appeal  from  the 
judgment  of  the  iustice,  and,  for  that  purpose, 
may  make  use  of  the  name  of  the  other  defendant 
Shepperd  y.  Fenion,  4  Halst  8. 

vSt&.  The  proper  course,  upon  filing  the  appeal, 
is,  for  the  defendant  bringing  the  appeal  to  take  a 
rule  upon  the  other  defendant  to  show  cause  why 
the  appellant  should  not  prosecute  his  appeal 
alone,  th. 

227.  ki  New  York,  if  there  be  an  issue  and  trial 
before  a  justice  as  to  part  only  of  the  defendants, 
the  remedy  is  by  appeal  by  all.  People  v.  Judges, 
4<c.  7  Cow.  492.    Moody  v.  Gleasim,  ib.  482. 

228.  In  Pennsylvania,  an  appeal  by  one  of  two 
defendants  from  a  judgment  against  both  is  good, 
though  the  other  dissents  in  court.  Gallaher  v. 
Jackson,  1  S.  &  R.  493 


229.  An  appeal  taken  in  the  name  of  a  party, 
without  his  knowledge  or  consent,  may  be  ais- 
missed.  as  to  him,  on  motion.  Watson  v.  Watson, 
4  Rand. 611. 

230.  An  appeal  or  supersedeas  to  a  judgment 
ought  not  to  oe  granted  to  any  person  not  appear- 
ing to  be  interested  in  the  matter  in  controversy. 
Saure  v.  Grimes,  1  H.  dt  M.  404. 

231.  An  amicus  curue  cannot  'appeal.  Dunlop 
v.  Commonufealth,  2  Call,  284. 

^2.  Tf  one  of  two  co-executors  direct  an  ap- 
peal, writ  of  erroT)  or  supersedeas,  originally 
granted  to  them  both,  to  be  dismissed,  the  other 
may  proceed  without  him ;  and,  since  both  are  be- 
fore tne  court,  an  order  of  severance  may  be  made 
without  a  Bummons*  Reno  v.  Davis,  4  H.  &  M. 
2S3. 

233.  The  plaintiff  cannot  appeal  from  a  judg- 
ment in  fiivor  of  all  the  defendants,  except  one,  m 
a  joint  action  of  trespass,  until  the  suit  has  been 
abated,  dismissed,  or  decided,  as  to  that  one. 
Wells  v.  Jackson,  3  Munf.  458.    See  ante,  167. 

234.  If  a  writ  be  issued  against,  and  served  up- 
on, one  person  only,  who  alone  appears  and  pleads, 
yet  if  the  declaration  be  against  him  and  another, 
and  judgment  be  entered  against  "  the  defend- 
ants, such  plea  is  to  be  understood  as  against 
both,  and  therefore  erroneous  as  to  the  one  who 
never  pleaded.  And  such  erroneous  judgment 
may  be  reversed,  as  to  the  person  against  whom  it 
is  improperly  entered,  upon  an  appeal  taken  by 
the  otner  defendant.  Graham  v.  Graham,  4  Munf. 
205. 

235.  A  judgment  setting  aside  an  order  ap- 
pointing commissioners,  and  a  judgment  quashing 
an  execution,  are  distinct,  and  cannot  be  joined  in 
an  appeal.    Lowry  vr  Jenkins,  3  Bibb,  314. 

236.  An  appeal  to  the  supreme  court,  under  the 
Pennsylvania  act  of  April,  1827,  concerning  tlie 
distribution  of  money  arising  from  sheriffii  and 
coroners'  sales,  should  be  in  the  name  of  the  in- 
jured jtfty  or  parties,  and  the  recognizance  taken, 
in  suJKum  as  the  court  may  oroer,  to  the  com- 
monwefftth,  or  some  individual,  for  the  use  of  the 
parties  concerned.    BoaVs  case,  2  Rawle,  37. 

237.  In  Connecticut,  an  appeal  will  not  lie  to 
an  adjourned  court.  Fellows  v.  Carpenter,  Kirby, 
366. 

238.  £aeh  party  has  a  right,  in  Vermont,  to  an 
appeal  from  a  judgment  rendered  by  a  county 
court  to  the  next  stated  or  adjourned  term  of  the 
supreme  court ;  and,  if  one  party  enter  an  appeal 
to  the  next  stated  term  of  the  supreme  court,  the 
opposite  party  may,  notwithstanding,  enter  an 
appeal  to  the  next  adjourned  term  of  the  court, 
and  such  appeal  will  be  sustained.  Hastings  v. 
Hodges,  \  Chip.  124. 

2S.  Afler  judgment  in  the  county  court,  if 
either  party  enter  a  review  of  the  cause  to  the 
next  term,  the  opposite  party  may,  notwithstand- 
ing, ^ter  an  appeal  of  the  same  cause  to  the  su- 
preme oeurt.    Hvbard  v.  Leonard,  1  Chip.  216. 

240.  An  appeal  was  allowed  to  be  entered  on  the 
third  day  of  the  term,  when  the  rigor  of  the 
weather  detained  the  appellant.  Bennet  y.  Whit" 
n«y,  lTvler,59. 

241.  Afler  complaint  made  for  the  non-entry  of 
an  appeal,  and  prayer  for  affirmation  of  the  judg- 
ment of  the  court  below,  with  additional  damages 
and  costo,  the  court  will,  on  motion,  allow  the  ap- 

ral  to  be  entered,  under  a  rule,    MiUer  v.  Goold, 
Tyler,  405. 

242.  Where  the  appellant  is  defaulted,  the  ap 
pellee  cannot  file  a  complaint,  as  in  case  of  the 
non-entry  of  the  appellant,  and  thus  recover  12 
per  cent,  as  increase  of  damages,  but  must  take 
his  debt  and  usual  costa  in  the  action  appealed 
Pearse  v.  Goddard,  1  Tyler,  373. 
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243.  If  the  appellant  fail  to  enter  his  appeal  at 
the  terra  to  which  it  was  taken,  his  petition  (under 
statute  1791,0.17)  for  leave  to  enter  it  at  a  sub- 
sequent term  must  specify  what  the  accident  or 
mistake  was,  which  prevented  a  seasonable  entry. 
Jaekmm  v.  Goddard,  1  Mass.  230. 

244.  He  may  enter  it  at  a  subsequent  term, 
without  petition,  by  the  appellee's  consent ;  but 
subsequent  attaching  creditors,  and  bail,  shall  not 
be  thereby  prejudiced.     York  v.  Jfoyes,4  Mass. 

245.  An  appealed  case  cannot  be  materially 
changed  in  the  appellate  court,  either  as  to  the 
matter  in  suit  or  the  parties.  Moore  v.  LancaMer, 
Wright,  35.     See  aUob9.&  R.  544. 

24o.  In  Kentucky,  the  record  cannot  be  receiyed 
by  the  court  of  appeals  after  the  third  day  of  the 
second  term  succeeding  the  taking  of  the  appeal. 
Bacon  ▼.  jBrown,  Hardin,  197.  And  the  court  will 
not  receive  the  record,  even  by  consent  of  parties, 
before  the  term  to  which  the  appeid  is  taken. 
Black  V.  Baits,  Hardin,  313. 

247.  None  are  parties,  in  the  appellate  court,  to 
a  complainant's  appeal  from  a  dismissal  of  his  bill, 
except  those  who  were  served  with  process  below. 
Lyle  v.  Bradford^  7  Monr.  114.  See  also  Steven- 
son y.  Dunlapf  ib.  139. 

248.  A  decree,  remanded  to  the  court  below 
to  be  executed,  cannot  afterwards  be  inquired  into 
by  either  court.    Brown  v.  Crowy  Hardin,  446. 

249.  In  case  of  cross-appeals,  each  appellant 
must  lodge  a  transcript  of  the  record,  unless  there 
be  an  agreement  otherwise.  Hundley  v.  EdioardSf 
Hardin,  604,  note, 

250.  Depositions  read  on  the  trial  in  the  court 
below,  without  objection,  cannot  be  rejected  by 
the  appellate  court.  Johnson  v.  Riuikin,  3  Bibb, 
86. 

251.  The  court  of  appeals  will  not  examine  into 
the  legality  of  the  antnentication  of  a  record  giyen 
in  the  court  below,  when  no  objection  was  taken 
to  the  authentication  in  that  court.  J^lUng  y. 
Fort,  2  Lilt.  194.  ^ 

252.  A  motion  does  not  lie  to  dismiss  an  ap- 
peal to  the  circuit  court  for  defect  in  the  appeal 
i>ond,  after  the  cause  is  brought  to  the  court  of 
appeals  from  a  judgment  for  the  appellant  in 
the  circuit  court.  Robinson  v.  Scott.  5  Monr. 
280. 

253.  If  the  appellee  let  the  cause  go  to  the  jury 
in  the  appellate  court,  he  thereby  wayes  objec- 
tions to  aefects  in  the  appeal  bondf,  but  the  court, 
in  its  discretion,  may  require  further  security. 
Ferguson  v.  AT  Carter,  2  Taylor,  107. 

%4.  Objections  to  the  securities  given  on  ob- 
taining an  appeal,  &c.,  should  be  made  to  that 
court  to  which  the  record  is  returnable,  and  not 
afterwards.     Syme  y.  Johnston,  3  Call,  522. 

255.  If  a  county  court  disregard  the  instruction 
of  the  district  court,  the  latter  should  retain  the 
cause,  on  a  second  appeal,  for  trial  at  its  own  bnir. 
Fine  v,  Cockshut,  6  Call,  16.  * 

256.  On  a  mandate  flrom  the  court  of  appeals  to 
an  inferior  court,  directing  a  judgment  to  be  en- 
tered for  the  debt,  and  one  cent  damages  assessed 
by  the  jury,  without  interest,  the  inferior  court 
cannot  set  aside  the  assessment  of  the  jury,  and 
award  a  new  inquiry  of  damages.  HoUey  y.  Hoi' 
ley,  5  Litt.  290. 

257.  On  an  appeal  by  a  defendant,  the  plaintiff 
is  an  actor,  and  must  make  out  his  case,  as  if  the 
suit  had  been  originally  brought  in  the  appellate 
court.    Suter  y.  Cardwm,  6  Aionr.  34. 

258.  On  appeal  from  a  judgment  on  a  yerdict, 
after  general  issue  pleaded,  the  appellant  cannot 
demur  to  the  declaration,  in  the  court  above. 
Wooster  y.  Simons,  Kirby,  89. 

259.  In  Vermont,  the  appellant  may  alter  the 


issue  from  the  court  to  the  jury,  wilhoiit  notice  to 
the  appellee.     StarUon  v.  Loyd,  1  Aik.  35. 

260.  When  there  is  a  reservation,  in  the  cotut 
below,  of  liberty  to  waye  a  plea  and  plead  atiew 
upon  the  appeal,  the  new  plea  must  be  filed  at  the 
term  at  which  the  appeal  is  entered.  Tyng  v. 
Prentice,  3  Mass.  299. 

261.  In  Ohio,  a  party  must  give  notice,  on  the 
record,  of  his  intention  to  appeal »  yerbal  notice, 
though  in  open  court,  is  insufficient.  Bradford  v. 
WaUs,  Wright,  497. 

262.  Where,  in  an  action  of  book-debt,  a  balance 
is  found  for  the  defendant,  and  tiie  plaintiff  ap- 
peals, and  ader  entering  the  appeal  discontinues 
bis  action,  the  defendant  may  enter  the  action,  and 
have  the  judgment  of  tlie  inferior  court  affirmed. 
Belden  y.  RMins,  1  Root,  524. 

263.  An  appeal  by  one  of  two  defendants  cannot 
be  made  the  appeal  of  both  by  parol  evidence  that 
it  was  intended  to  be  such,  unless  the  error  be 
chargable  to  the  default  of  the  officer  who  took  the 
appeal.  Sterrett  v.  Ramsav^Z  Watts,  91.  See  also 
Houk  y.  Knop,  2  Watts,  72.  Lyon  y.  Allison,  1 
Watts,  161. 

264.  The  want  of  an  affidavit  by  the  appellant, 
in  the  case  of  a  decree  distributing  the  proceeds  of  a 
sheriff's  sale  of  land,  is  fatal  to  an  appeal;  his  at- 
torney's or  agent's  affidavit  is  not  sufficient 
WhitehiU  v.  The  Bank,  I  Watts,  396. 

265.  An  affidavit,  in  case  of  an  appeal  from  a 
decree  in  a  divorce  case,  that  the  appeal  is  not  for 
delay,  must  be  filed,  but  is  not  a  prerequisite  to 
the  appeal ;  the  defect  may  be  supplied  in  the 
court  above.  Brenllinger  y.  BrentUnger,  4  Rawle, 
241. 

266.  In  Tenfte8see,an  appeal,  though  not  brought 
up  within  15  days,  shall  not  be  dismissed,  if  errors 
are  assigned  on  the  first  day  of  the  term.  Ander- 
son  v.  Anderson,  4  Hayw.  ^06. 

267.  An  appeal,  in  nature  of  a  writ  of  error, 
may  be  prosecuted  in  forma  pauperis.  Philips  y. 
Rudle,  1  Yerg.  121.  S.  P.  Brumley  y.  Hayworth, 
3Yerg.  421. 

266.  If  the  appellant  has  b^n  defeated  of  his 
appeal  by  any  circumstance  not  within  his  con- 
trol, he  may  show  cause  and  have  his  case  set 
down  on  the  docket,  as  if  brought  up  in  time. 
Craddick  y.  PriUheU,  Peck,  22. 

269.  The  court,  in  such  case,  will  aid  the  appel- 
lant in  any  way  that  may  be  necessary.  King  y. 
Hampton,  3  Hayw.  60. 

270.  The  appellant,  on  cause  shown,  may  plead 
in  the  court  above.  Disha  y.  Bovee,  1  Overt  349. 
And  he  cannot  object  to  the  mode  of  bringing  op 
his  appeal.     Marr  y.  Bell,  ib.  368. 

271.  In  a  criminal  case,  the*  defendant,  though 
he  submitted  in  the  court  below,  shall  plead  anew, 
on  appeal,  and  on  submission  may  close  the  argu- 
ment.   Anon.  1  Overt.  437. 

272.  If  an  appeal  is  not  brought  up  in  time,  an 
affirmance  of  Judgment  cannot  be  set  aside,  nor 
cause  shown  for  a  new  trial.  Stuart  y.  Pasmore, 
5  Hayw.  30. 

273.  A  plaintiff,  who  recoyers  in  the  circuit 
court  a  larger  sum  than  was  recovered  in  the 
county  court,  is  entitled  to  124  per  cent.  P^'  annum 
on  so  much  as  was  recoyered  in  the  county  court 
Belts  V.  Demumbrune,  Cooke,  39.  But  not  where 
interest  is  cast  on  his  account ;  unless  he  releases 
down  to  the  amount  of  the  judgment  in  the  coun- 
ty court.     Erunn  v.  Waggoman,  Cooke,  407. 

,  274.  If  judgment  be  affirmed,  the  124  per  cent  is 
given  only  on  demands  certain ;  not  on  those  to 
be  assessed  by  a  jury.  Hodge  y.  M'Donald,  5 
Hayw.  112. 

275.  The  appellee  may  bring  up  the  record,  and 
move  for  an  affirmance  during  the  second  term 
after  the  appeal  was  prayed.   Bustard  y.  Cheatham^ 
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I  OTCTt.  370.  See  3uufg8  ▼.  Suggs,  1  Overt.  2.  He 
roust  do  ft  within  12  months.  J^Torvfood  y.  Hum' 
phi eys,  2  Oreri,  188. 

27ti.  Id  a  criminal  case,  however,  if  the  appel- 
lant do  not  bring  up  the  record,  judgment  will  not 
be  affirmed,  but  the  case  must  be  proceeded  in. 
Hiate  V.  HarriSf  1  Overt  365. 

277.  A  motion  by  the  appellee  to  dismiss  an 
appeal  is  a  waver,  on  his  part,  of  a  trial  at  the 
fimt  term ;  but  the  appellant  may  insist  on  a  trial. 
PiiUon  V.  Wright,  1  Overt.  378. 

27d.  An  appeal  will  not  be  dismissed  because 
prayed  by  the  principal  alone,  if  the  sureties*  names 
eppi*ar  on  the  record;  as  the  principal  will  be 
considered  as  the  agent  of  the  sureties  in  proee- 
cuiing  the   appeal.     Siump  v.   Shi^rd,  Cooke, 

279.  On  appeals  firom  the  circuit  to  the  supreme 
court,  transcnpts  of  the  records,  and  not  the  rec- 
ords themselves,  ought  to  be  sent  Findal  v. 
Shdbtf,  4  Hay  w.  96. 

2dU.  Upon  an  appeal  to  the  supreme  court  for 
refusing  to  grant  a  new  trial,  the  whole  evidence 
ought  to  be  set  out;  otherwise  the  court  will 
support  the  verdict,  if  by  any  intendment  it  can 
be  done.     Ctusel  r.  Franklin j  2  Overt  201. 

261.  An  appeal  will  not  be  dismissed  for  want 
of  reasons  filed,  if  by  affidavit,  or  otherwise,  suf- 
ficient  cause  is  shown  for  a  certiorari,  Hamilton 
v.  Hodgkiss,  I  Overt.  109. 

2d2.  Where  an  appeflee  waves  objections  to 
defects  in  the  record  not  prejudicial  to  the  appel- 
lant, the  cause  will  be  tried,  and  a  eeriiorari  not 
be  aw&rded.    Jfini^ey  y.  Damron,  1  Overt.  184. 

2d'.i.  Where  the  judgment  of  a  county  court 
is  appealed  from,  and  reversed,  and  sent  back  for  a 
new  trial,  by  the  superior  court,  from  which  judg- 
ment of  reversal  there  is  an  appeal  to  the  court  of 
appeals,  and  before  bond  and  security  are  given  to 
this  appeal,  the  cause  goes  back  to  the  county 
court,  is  again  reversed  by  the  superior  court,  and 
a  second  appeal  taken  to  the  court  of  appeals ;  on 
this  last  appeal  it  is  competent  for  this  court  to 
inquire  into  the  propriety  of  the  first  judgment 
Jonrs  V.  Raine,  4  Rand.  x6. 

284.  An  appellate  court  ought  not  to  reverse  a 
judgment,  without  proceeding  to  five  such  judg- 
ment as  the  inferior  court  should  have  given. 
Darby  v.  Hendorton,  3  Manf.  1 15.  Blame  t.  San- 
sum,  2  Call,  495.  Mant%  v.  Hendlofy  2  H.  db  M. 
308.     Smith  y.  Walker,  1  Wash.  135. 

285.  In  a  decree  of  reversal,  the  appellate  court 
will,  if  requested,  further  direct,  that,  in  case  the 
moBey  and  costs  recovered  by  the  appellee  shall 
have  'been  paid,  the  same  be  refunded,  with  law- 
ful interest,  from  the  time  of  .payment.  Stanard 
y.  BrownloWy  3  Munf.  229. 

286.  If  the  court  direct  a  nonsuit,  and  the  plain- 
tiff file  a  bill  of  exceptions  to  the  opinion,  but  sub- 
mit to  the  nonsuit,  ny  not  appealmg,  he  thereby 
deserts  his  cause,  and  cannot  ayail  himself  of  the 
error  by  a  writ  of  supersedeas.  Thornton  v.  Jett, 
1  Wash.  138. 

^37.  Upon  an  appeal  from  the  judgment  of  an 
inferior  court,  errors  in  the  execution,  or  replevy 
bond,  issued  or  taken,  after  the  judgment,  wul  not 
be  noticed.  They  are  merely  ministerial  acts,  and 
mast  be  corrected  in  the  same  court  upon  motion ; 
and  if  the  court  give  an  erroneous  opinion  upon 
that  motion,  the  party  injured  may  then  appeal 
and  have  it  corrected.  Lefitrich  y.  Anfali,  1  Wash. 
303. 

288.  In  assumpsit  against  executors,  for  money 
haJd  and  receiveo  to  thie  plaintiff's  use,  not  by  the 
testator,  but  by  the  defendants ;  on  the  plea  of  non 
assumnsity  a  verdict  being  found,  that  ttie  defend- 
ants did  assume  in  manner  and  form,  &c.,  a  judg- 
ment ds  bonis  Ustatoris  is  perhaps  erroneous ;  but 


If  the  defendants  appeal,  they  cannot  take  advan- 
ta^  of  such  error  to  reverse  the  judgment,  it 
bemg  for  their  benefit  that  it  should  be  entered  in 
that  manner ;  and  the  plaintiff  not  being  dissatis- 
fied.   Martin  v.  Stover,  2  Call,  514. 

289.  If  the  right  judgment  be  rendered  in  the 
county  court,  and  upon  an  appeal  to  the  superior 
court,  the  clerk  send  up  an  erroneous  transcript 
on  which  a  Judgment  of  affirmance  is  pronounced, 
the  court  of'^appeals,  upon  view  of  a  correct  record 
from  the  county  court,  will  reverse  the  last-men- 
tioned judgment,  and  remit  the  cause  to  the  supe- 
rior court,  for  that  court  to  obtain  by  certiorari 
the  true  record,  so  that  the  right  judgment  may 
be  given.     WilUams  v.  StHckler,  3  Call,  230. 

&0.  That  the  term  stated  in  a  declaration  in 
ejectment  has  expired  previous  to  the  decision  on 
an  appeal,  is  unimportant.  Baker  y.  Glascock,  1 
H.  &  M.  177. 

291.  If  a  superior  court  of  common  law,  in 
reversing  a  judgment  and  awarding  a  new  trial, 
assign  Uie  reason  to  be,  that  certain  evidence 
should  have  been  received  on  the  former  trial,  but 
fail  to  direct  that,  upon  the  new  trial,  such  evi- 
dence shall  be  received,  the  court  of  appeals,  in 
affirming  the  judgment,  will  add  the  proper  direc- 
tion concerning  the  evidence.  Brook  v.  ShelleVf 
4  H.  &  M.  26G. 

292.  A  person  having  a  suit  at  law,  depending 
on  an  appeal,  and  bringmg  a  bill  fbr  relief,  as  to 
the  same  subject,  will  be  compelled  to  make  an 
election,  in  which  court  he  will  proceed.  Gibbs 
V.  Perlfinson,  4  H.  &  M.  415. 

293.  An  appeal  may  be  determined  in  a  superior 
court  of  law,  at  the  term  to  which  the  record  is 
brought  up.  Robertson  v.  Braddick,  1  H.  db  M. 
21.  The  appellee  has  a  right  to  bring  up  the 
record,  ib, 

294.  Afler  two  terms  of  the  court  of  appeals 
have  elapsed  since  the  appeal,  and  before  the 
record  is  brought  up,  a  juagment  cannot  be  af- 
firmed, but  the  appeal  may  be  dismissed  with 
costs.  JCdson  v.  Matthews,  1  H.  dt  M.  21.  Mills 
V.  Black,  I  C9X\,2il. 

295.  A  decree  entered  at  one  term  of  the  court 
of  appeals,  by  which  the  cause  is  not  put  off  the 
docket,  may  be  set  aside  at  a  subseouent  term. 
Commonwealth  v.  Beaumarehais,  3  Call,  122. 

296.  The  court  will  take  up  a  cause,  out  of  its 
turn  on  the  docket,  as  a  deli^case,  if  the  only 
points  in  it  had  in  another  case  been  decided  by 
the  court  against  the  appellant     Armistead  v 
Butler,  1  H.  A.  M.  176. 

297.  It  seems  that  the  practice  in  the  court  ot 
appeals,  formerly,  was,  not  to  take  up  a  delay 
case,  at  the  first  term  after  the  appeal.  S/apteith 
y.  Clinch,  2  Call,  536.  But  see  Lee  y.  Frame, 
1  H.  db  M.  22. 

298.  If  an  appeal  be  dismissed  by  surprise  of  the 
appellant,  it  may  be  re-docketed  at  a  subsequent 
term.     Thornton  v.  CorJnn,  3  Call,  232. 

299.  The  counsel  for  the  appellee  may  take  up 
an  appeal  out  of  its  turn  on  tne  docket  as  a  delay 
case,  and  confess  error.  Buchanan  v.  Leeright, 
1  H.  dk  M.  211. 

300.  An  appeal  may  be  docketed  and  dismissed, 
upon  the  appellee's  producing  nothing  but  a  copy 
of  the  decree  in  the  court  below,  in  a  case  where 
the  appellant  has  fiiiled  to  bring  up  the  record  in 
time.     Wilson  y.  Caldwell,  2  Rand.  190. 

301.  Where  two  terms  of  the  court  of  appeals 
have  elapsed  since  the  appeal,  and  before  the 
record  is  brought  up,  the  administrator  of  the 
appellee  may  have  the  appeal  dismissed*  on  mo- 
tion, without  resorting  to  a  scire  facias.  Meek 
y.  Baine,  1  H.  &  M.  339. 

302.  Where  an  appeal  is  admitted  to  be  dock- 
eted (for  good  cause  shown)  after  the  time  within 
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which  the  record  ought  to  have  heen  lent  np,  and 
the  appellant  has  been  guilty  of  no  neglect,  the 
court  will  direct  it  not  to  lose  its  olace  on  the 
docket.    Johnson,  v.  Johnson^  2  Munr  304. 

303.  An  appeal  may  be  taken  up  out  of  its  tarn 
on  the  docket  as  a  delay  ease,  if  the  counsel  for 
the  appellant  will  not  say  in  general  terms,  that  in 
his  opinion  there  is  error,  but  merely  states  points 
which,  in  the  opinion  of  the  court,  do  not  constitute 
error.     GwUmd  ▼.  ^^ggt  1  H.  db  M.  374. 

304.  If  the  clerk  of  the  court  of  appeals  be 
directed  by  the  court  to  set  aside  a  judgment,  and 
by  misapprehension,  the  entry  of  the  order  be 
omitted,  it  may  be  done  at  a  subsequent  term,  and 
the  cause  re-docketed.  BeasUy  v.  Oieex,  3  H.  &; 
M.  449. 

305.  An  appeal  having  abated  at  one  term,  by 
the  death  of  the  appellant,  at  the  next  term  a  sdre 
fadas  was  awarded  on  the  motion  of  his  adminis- 
trator, (who  had  qualified  since  the  abatement,) 
for  the  appellee  to  show  cause  why  the  appeal 
should  not  be  revived.     GUfbs  v.  Ptrkinsonj  2  H. 

306.  An  appeal  having  abated  at  March  term, 
by  the  death  of  tbe  appellant,  a  sdre  fadas  to 
revive  it  may  be  awarded  at  the  ensuing  October 
term.    Buster  v.  Wallace^  3  H.  dt  M.  217. 

307.  A  judgment  should  be  reversed,  if  the  facts 
stated  in  a  bill  of  exceptions  be  so  imperfectly 
stated  that  the  court  cannot  discover  how  tlie 
case  ought  to  be  decided,  notwithstanding  such 
bill  of  exceptions  was  offered  by  the  appellant 
BarreU  v.  Taxeu>dl,  1  Call,  215.  BeattU  v.  Tabb. 
S  Munf.  254. 

308.  If  the  court  improperly  set  aside  a  demur- 
rer to  evidence,  and  award  a  new  trial,  whereupon 
the  defendant  oflfer  to  appeal,  but  his  motion  be 
overruled  as  premature,  tliere  bein^^  no  final  judg- 
ment; a  subsequent  jadffment  against  him  upon  a 
general  verdict,  and  after  a  continuance  of  the 
cause  by  consent  of  parties,  ought,  nevertheless, 
to  be  reversed  for  the  original  error  of  settincr 
aside  the  demurrer.  Knox  v.  Garland.  2  Call, 
241. 

309.  The  clerk  of  a  county  court  having,  by 
mistake,  fiiiled  to  enter  a  judgment  on  a  verdict, 
and  an  appeal  beingr  taken,  such  appeal  ought  to 
be  dismissed,  notwithstanding  the  county  court 
afterwards,  during  the  pendency  of  the  appeal, 
correct  the  error,  bWhaving  the  judgment  entered, 
and  certified  to  me  district  court.  Tatum  v. 
Snidowy  2  H.  &  M.  542. 

310.  After  regularly  dismissing  an  appeal  for 
want  of  prosecution,  the  appellate  court  cannot 
reinstate  the  same  at  a  subaeqaent  term,  without 
a  rule  having  been  made  upon,  or  due  notice  given 
to  the  adverse  party,  to  appear  and  contest  the  mo- 
tion. Cropper  v.  West,  4  Munf.  299.  See  Craigen 
V.  7%<>m,  3H.  dfcM.  269. 

311.  If  a  judgment  be  reversed,  as  to  a  part  that 
is  favorable  to  the  appellant,  the  appellee,  as  the 
party  prevailing,  shall  recover  his  costs.  PendU- 
ton  V.  VandevieTj  1  Wash.  381.  The  court  has  no 
discretion  as  to  the  costs  of  an  appeal,  but  must 
allow  them  to  the  party  prevailing.  Cocke  v. 
PoUoky  1  H.  &  M.  499. 

312.  Upon  affirmance  of  a  judgment,  damages 
ought  not  to  be  awarded  upon  uie  costs  in  the 
oourt  below.     Hudson  v.  JohnsoUy  1  Wash.  10. 

313.  Where  an  appeal  is  taken  by  a  testator, 
and  prosecuted  by  his  executor,  the  damages  on 
affirmance  of  the  judgment  ought  not  to  be  award- 
ed against  the  executor*s  own  estate.  Hudson 
V.  Ross,  1  Wash.  74. 

314.  Where  an  executor  appeals,  the  damages 
on  affirmance  of  the  judgment,  as  well  as  the  costs 
in  the  appellate  court,  ought  to  be  entered  "  to  be 
levied  or  the  goods,  &c.,  of  the  testator  in  the 


hands  of  the  executor,  if  ^  much  he  hath ;  ^iwCf 
then  of  his  own  proper  goods."  Hmokms  v. 
Berkdey,  1  Wash.  204. 

315.  if  judgment  be  obtained  against  a  ■beriiF, 
for  the  amount  of  money  levied  on  an  execotioii, 
with  the  15  per  cent,  interest,  and  he  appeal, 
the  appellee,  by  waving  the  10  per  cent,  damages, 
allowed  for  retarding  the  execution  by  the  appeal, 
and  taking  a  simple  affirmance  of  the  judgment, 
may  still  have  his  15  'per  cent,  interest  until 
payment,  according  to  the  judgment  of  the  oourt 
below.     Guerrant  v.  Tayloe,  2  Call,  208. 

316.  Where  an  action  is  brought  on  a  note, 
which  was  executed  at  the  time  when  5  per 
centum  was  the  legal  rate  of  interest,  upon  which 
the  defendant  acknowledged  the  action  for  the 
principal,  with  interest,  from  the  date  of  the  note ; 
on  which  acknowledgment  a  judgment  was  ren- 
dered for  the  principd,  with  interest  at  the  rate  of 
6  per  centum  per  annum;  this  is  not  a  mere 
clerical  error,  bnt  one  which  can  only  be  recti6ed 
by  an  appellate  court.    Bent  v.  Patten,  1  Rand 

317.  Where  a  judgment  of  a  district  court, 
reversing  that  of  a  county  court,  is  not  in  its 
nature  final,  but  remands  the  cause  for  further 
proceedings,  and  tbe  subsequent  iudgment  of  the 
county  court  is  also  reversed  hj  the  mstrict  court, 
the  court  of  appeals,  if  the  ori^nal  judgment  of 
the  county  court  be  correct,  will  reverse  all  the 
subsequent  judgments,  and  afiirm  that.  Lyons  v 
Gregory,  3  H.  dt  M.  237. 

318.  A  judgment  ought  not  to  be  reversed  on 
the  ground  that  improper  evidence  offered  to  tbe 
jury  by  the  appellant,  was  admitted  by  Uie  inferior 
court,  where  it  appears  that  such  evidence  did 
not  influence  the  verdict.  Fatdcon  v.  Harris,  2 
H.  &.  M.  550. 

319.  Where  no  appearance  is  entered  for  the 
appellant,  the  appellee  may  move  to  dismiss  the 
appeal,  before  the  record  is  opened,  but  not  afler- 
wards.     ColUns  v.  Lowry,  2  Wash.  75. 

320.  If,  on  one  appeal,  two  copies  of  the  record 
be  sent  to  the  appellate  court,  and  docketed  on  the 
motion  of  the  appellant,  he  must  pay  the  costs, 
occasioned  thereby,  to  the  appellee.    Harrison  r 
Lane,  4  Munf.  495. 

321.  Under  the  Pennsylvania  act  of  1799,  on 
appeals  from  the  circuit  court  to  the  supreme 
court,  the  counsel  were  generally  confined  to  the 
reasons  subscribed  by  them ;  but  the  rule  admitted 
exceptions.     Vanlear  v.  Vanlear,  4  Yeates,  3. 

322.  The  proceedings  might  have  been  filed  on 
the  first  day  of  the  term  in  oank,  before  the  court 
commenced  its  sitting,  but  not  afler,  unless  on 
special  grounds.  Vawear  v.  Vanlear,  1  Binii.  76. 
Wirt  V.  Stephenson,  4  Yeates,  511.  Moore  v.  Wit- 
mer,  4  Yeates,  234. 

323.  An  appeal  was  dismissed,  where  the  record 
of  the  circuit  court  was  filed  in  the  aflernoon  of  the 
first  day  of  the  term.  Copeland  v.  Burg,  4  Yeates, 
240. 

324.  On  an  appeal  from  the  decision  of  the  judge 
holding  the  circuit  court,  upon  a  motion  in  arrest 
of  judgment,  the  supreme  court  was  placed  in  the 
same  situation  as  that  judge,  when  the  motion  was 
made,  and  might  direct  the  verdict  and  judgment 
to  be  entered,  as  he  might  have  done.  Kennedy 
V.  Lowry,  1  Binn.  393. 

325.  The  words  ''next  term,'*  in  the  act  of 
1799,  meant  the  term  holden  afler  the  termination 
of  the  circuit  court.  Moodie  v.  Vandyke,  4  Yeates, 
512. 

326.  The  counsel  were  bound  to  subscribe  a 
certificate,  and  file  the  proceeding  with  the  pro- 
thonotary,  before  the  first  day  of^the  next  term. 
GtMagher  v.  Kean,  3  Yeates,  321. 

327?  The  certificate  of  counsel  when  it  rested 
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dn  facts  not  apparent  on  the  record,  most  haye 
been  made  during  the  sitlinff  of  the  supreme 
ooort.     Cramond  v.  Gilson,  3  Yeates,  122. 

328.  Where  a  point  was  decided  by  the  circuit 
court,  it  could  con^  before  the  supreme  court  in 
bank  only  by  appeal.  Burkkart  ▼.  Row^  4  Teates, 
134. 

339.  An  appeal  lies  from  the  circuit  court  foe  its 
refusal  to  take  off  a  nonsuit,,  entered  by  consent 
Simons  ▼.  Gratz,  2  Pcnnsyl.  412. 

330.  An  appeal  from  the  circuit  court  cannot 
be  filed  after  the  sitting  of  the  supreme  court)  on 
the  first  day  of  the  return  term.  Share  ?.  LyUe^ 
16  S.  &  R.  9.    See  Courts,  690—692. 

331.  Under  the  act  of  North  Carolina,  unless 
the  transcript  on  an  appeal  from  the  county  court 
be  filed  with  the  clerk  of  the  superior  court  fifteen 
days  before  the  commencement  of  the  term,  judg> 
ment  must  be  affirmed  with  double  costs.  Brick- 
ell  ▼.  Bassy  1  Hayw.  137. 

332.  And  although  the  appellant  applied  in  time 
to  the  clerk  of  the  county  court  for  the  papers,  but 
could  not  procure  them,  he  shall  not  be  allowed  to 
file  them  after  the  fifteen  days;  he  has  his  remedy 
against  the  clerk.  Roberlton  v.  Stone,  1  Hayw. 
402. 

333.  In  cases  of  appeal  to  the  superior  court,  the 
day  of  filing  and  the  first  day  of  the  term  are  both 
inelusiTe.  Anon.  1  Hayw.  402.  Southerland  v. 
MaUet,  ib.  4G2. 

334.  If  an  appeal  from  the  county  to  the  supe- 
rior court  is  not  filed  within  the  time  limited  by 
law,  it  must  be  dismissed,  although  such  omission 
proceeds  from  accident  and  witliout  laches.  But 
in  such  case  a  certiorari  will  be  granted.  Hood  v. 
Orr,  2  Taylor,  151. 

335.  If  the  appellee  file  the  record  in  the  su- 
preme court,  he  can  afterwards  obtain  a  certificate 
of  the  failure  of  the  appellant  to  bring  it  up ;  but 
the  court  must  look  into  the  record,  and  affirm  or 
reverse  the  judgment.  Frazier  v.  Felton,  1  Hawks, 
231. 

336.  Unless  the  appellant  brin^  up  the  appeal 
bond  with  the  record,  and  file  it  in  due  time,  the 
supreme  court  will  not  sustain  the  appeal,  but 
will  direct  a  certificate  under  the  act  of  ldl& 
Mamtin^  v.  SateyeTf  1  Hawks,  37. 

337.  When  tliere  are  but  29  days  between  the 
last  day  of  the  county  court  sessions  and  the  term 
of  the  succeeding  superior  court,  the  appellant  has 
to  the  term  next  following  to  file  an  appeal. 
Orme  v.  Smith,  1  Car.  Law  Repos.  365. 

338.  The  superior  court  will  not  dismiss  an 
appeal  which  the  appellant  has  failed  to  bring  up, 
unless  the  transcript  is  before  them,  ffatson  v. 
Wn^ht,  Martin,  21. 

3^.  if  the  trjEuiscript  be  not  brought  within  the 
limited  time^the  court  will  not  listen  to  any  excuse 
from  the  appellant.  Gregory  v.  Bray,  Martin, 
39. 

340.  Notices  coming  up  with  the  record  may  be 
read  on  proof  made  of  their  having  been  read 
below.     Kaighn  v.  Kennedy,  Martin,  37. 

341.  A  juror  who  tried  the  cause  below  cannot 
try  it  again  on  appeal,  ib. 

342.  On  an  appeal  to  the  superior  court  from  the 
judgment  of  a  county  court  on  a  scire yacioff  remit- 
ting the  forfeiture,  the  defendant  must  show  cause 
in  the  same  manner  as  in  the  county  court.  Stale 
y.  Jackson,  2  Murph.  230. 

343.  Upon  an  appeal  from  the  county  court  in  a 
ease  of  petition  for  overflowing  lands  under  the  act 
of  1809,  the  jury  must  meet  on  the  premises.  Anr 
drews  v.  Johnson,  1  Car.  Law  Repos.  272. 

344.  Where  there  is  an  appeal  from  a  sentence 
on  a  motion  in  arrest  of  judgment,  the  case  stands 
as  a  new  cause  on  the  issue  to  the  country. 
finoioden  ▼.  Humphries,  1  Hayw.  21. 
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345.  But  where  there  is  an  appeal  from  a  de- 
cision of  the  court  below  on  eiceptions  to  an 
award  made  pursuant  to  a  rule  of  court,  there 
shall  not  be  a  trial  on  the  issue,  but  tlie  court 
shall  consider  the  exceptions  only.  Burton  v. 
Sheppard,  1  Hayw.  400. 

316.  The  sureties  oi^  an  appeal  cannot  surren- 
der, nor  can  they  be  discharged  by  the  surrender 
of  the  principal  by  the  bail  below.  Cooke  v.  lAtde, 
1  Hayw.  1(56. 

347.  A  scire  facias  issued  to  show  cause  why  a 
forfeiture  should  not  be  made  absolute.  The  de- 
fendant showed  cause,  and  the  county  court  remit- 
ted the  forfeiture ;  tlie  solicitor  for  the  state  ap- 
pealed to  the  superior  court.  In  that  court  the 
cause  must  be  heard  de  novo,  and  the  defendant 
show  cause  in  the  same  manner  as  in  the  county 
court.     State  v.  Jackson,  3  Murph.  230. 

348.  On  verdict  against  the  appellant,  judgment 
may  be  entered  against  the  sureties  instanter. 
Kinchin  v.  BrickeU,  2  Hayw.  49.  Yarhorough  v. 
Giles,  I  Hay*r.  453. 

349.  Where  an  appeal  has  been  taken  from  the 
countv  to  the  superior  court,  the  securities  to  the 
appeal  may  be  released  to  become  witnesses  in 
the  case,  and  others  substituted.  M  Cvlloch  v. 
Tyson,  2  Hawks,  336. 

350.  So  in  New  York,  on  an  appeal  from  •jus- 
tice of  the  peace.  Tompkins  v.  Curtis^  3  dow. 
251. 

351.  If  a  verdict  and  judgment  be  for  more  than 
the  principal  and  interest  due  on  a  promissory  note, 
the  appellate  court,  in  Alabama,  cannot  correct  the 

\  error.    BaldtDtn  v.  StebUns,  Minor,  180. 

352.  On  demurrer  to  a  plea,  the  appellate  court 
look  back  to  the  plaintiff's  right, as  set  out  in  the 
record.     Bender  v.  Graham,  Minor,  269. 

353.  When  the  judgment  of  the  county  court  is 
reversed  by  the  circuit  court,  the  latter  may  render 
such  judgment  as  the  former  ought,  unless  the 
record  show  matter  requiring  a  trial  oy  jury.  Lane 
V.  Kirkman,  Minor,  411. 

354.  Where  judgment  is  against  the  appellant 
and  his  surety,  6om  must  sue  a  writ  of  error,  or  it 
will  be  quashed.    Eastland  v.  Jones,  Minor,  275. 

355.  There  should  not  be  several  appeals  from 
the  same  decree,  though  it  be  several  m  its  opera- 
tion. The  appeal  should  be  in  the  name  of  all 
the  parties  against  whom  the  decree  is  rendered. 
Youne  v.  Young,  2  J.  J.  Marsh.  72. 

356.  In  Maryland,  an  appellant  may  dismiss  his 
appeal,  at  any  time  before  judgment  is  entered, 
even  afler^e  opinion  of  the  court  is  delivered. 
DiffenderjjWy.  Hughes,  7  Har.  &  J.  3.  Jiewson 
V.  Douglas,  ib.  417. 

357.  Though  illegal*  evidence  is  received  in  tlie 
court  below,  without  objection,  it  will  be  reiected 
in  the  appellate  court.  Hardy  v.  State,  7  liar.  & 
J.  42.  AliteT,\£  the  evidence  were  received  below 
by  consent  of  parties.  Edelen  v.  Hardy,  7  Har. 
&  J.  61. 

358.  Every  intendment  will  be  made  in  support 
of  the  judgment  of  the  inferior  court.  JH'Mecken 
V.  Mayor,  fyc.,  of  Baltimore,  2  Har.  &  J.  41. 

359.  If  the  pleadings,  in  a  record  transmitted  to 
the  oourt  of  appeals,  are  entered  short,  the  judg- 
ment must  be  reversed.  SchoUs  v.  Shriner,  3  Har. 
&  J.  490. 

360.  Althou^  the  court  of  appeals  may  dissent 
from  the  opinion  of  the  court  oelow,  upon  some 
of  the  defendant's  bills  of  exceptions,  yet  they  will 
affirm  the  judgment,  if  they  agree  with  that  court 
in  the  opinion  in  the  other  bills  of  exceptions,  and 
think  the  merits  of  the  case  are  with  the  plaintiff, 
and  that  there  is  proof  properly  received  to  entitle 
him  to  recover.  Coale  v.  Harrington,  7  Har.  & 
J.  147. 

361.  It  is  not  a  ground  for  reversal  that  instruc- 
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tions  were  not  given  in  the  words  of  the  motion 
or  prayer y  proyided  the  law  were  accurately  de- 
clared in  terms  explicit  and  intelligible  to  the  jury, 
and  the  court  can  perceive  that  substantial  justice 
has  been  done.     HaU  v.  Hall,  G  Gill  &  Johns.  386. 

362.  Under  the  act  of  1825,  c.  177,  a  judgment 
of  the  county  court  cannot  iie  reversed  on  appeal, 
unless  it  appear  by  the  bill  of  exceptions  that  the 
point,  on  which  a  reversal  is  sought,  was  presented 
to  the  county  court,  and  judgment  rendered  there- 
on. Grahame  y.  Harris ,  o  Gill  &,  Johns.  489. 
S.  P.  Sas9cer  v.  hVallcer,  ib.  102. 

363.  This  act  applies  neither  to  demurrers  nor 
to  motions  in  arrest  of  judgment.  Charlotte  HiUl 
School  y.  Greenwell,  4  Gilldc  Johns.  407. 

364.  Wliere  a  prajer  necessarily  raises  a  point 
in  the  county  court,  it  will  be  reviewed  in  the  court 
of  appeals  ;  though  the  point,  in  the  state  of  the 
pleadings,  ought  not  to  have  arisen.  Edelin  v. 
The  State,  4  Gill  &  Johns.  277. 

365.  On  affirming  a  judgment  of  the  county 
court  si|staining  a  demurrer  to  the  plaintiff's  re- 
joinder, the  appellate  court  refused  to  award  a 
procedendo.  Watchman  v.  Crook,  5  Gill  6l  Johns. 
240. 

366.  The  erroneous  refusal  of  the  court  below  to 
compel  a  witness  to  answer  a  question  will  not 
affect  the  judgment  of  the  appellate  court,  if  the 
answer  to  the  question  would  be  inadmissible  or 
irrelevant.  Jiaylor  v.  Semmes,  4  Gill  &  Johns. 
274, 

367.  A  procedendo  will  not  be  awarded,  though 
'iie  judgment  is  reversed,  if  the  appellant  can- 
not ultimately  prevail.  Stale  v.  Green,  4  Gill  & 
Johns.  381.  Berry  v.  Harper,  ib.  467.  Morjnin 
v.  Morgan,  ib.  395.  Turnpike  v.  Barnes,  6  Uar. 
4&  J.  61. 

368.  Where  judfirment  on  a  demurrer  to  a  plea 
in  bar  was  reversed  for<defects  in  the  declaration, 
final  judgment  was  not  rendered,  but  a  procedendo 
was  awarded  to  rehear  the  cause  ;  the  plaintiff 
having  obtained  judgment  below  upon  issues  join- 
ed on  other  pleas  in  bar.  Dorsey  y.  JTie  State,  4 
Gill  4&  Johns.  471. 

369.  The  court  of  appeals  having  reversed  a 
judgment  of  the  court  below,  on  the  form  of  pro- 
ceedings, (there  beinf  a  material  variance  between 
the  writ  and  the  declaration,)  refused  to  remit  the 
record  with  a  procedendo.  Davis  v.  Wilson,  2 
Har.  &  J.  345. 

370.  The  court  of  appeals  in  deciding  on  an 
appeal  are  not  at  liberty  to  travel  out  of  the  record 
or  bill  of  exceptions,  nor  to  notice  u^  fact  not 
therein  stated.  Mahoney  y.  Ashto^^^i  Har.  &, 
M'Hen.  295.  S.  P.  State  v.  CaUioon,  1  Dev.  &. 
Bat.  374. 

371 .  It  is  too  late  to  object  in  the  court  of  appeals 
that  an  office  copy  inserted  in  the  record  trans- 
mitted on  appeal  from  the  general  court  was  not 
under  the  seal  of  office,  when  such  objection,  if 
made  in  the  court  below,  could  have  been  easily 
obviated.  Carroll  v.  J^onoood,  4  Har.  &  M'Hen. 
287.    S.  P.  Waller  v.  MiUs,  3  Dev.  519. 

372.  If  the  judcrment  below  is  reversed,  the 
appellate  court  will  mve  such  judgment  as  the 
court  below  ought  to  nave  given.  Wroth  y.  John- 
son,  4  Har.  &  M  Hen.  284. 

373.  Where  a  defendant  pleaded  payment  and 
limitations,  on  which  pleas  bsues  were  joined,  and 
the  jury  found  for  the  plaintiff  on  the  first  issue 
and  for  the  defendant  on  the  second,  the  appellate 
court,  haying  determined  that  the  county  court 
erred  in  receiying  the  plea  of  limitations,  reversed 
the  judgment  which  tnat  court  had  rendered  for 
the  defendant,  and  gave  judgment  for  the  plaintiff. 
Wall  v.  WaU,  2  Har.  &  Gill,  79. 

374.  Where  the  appellate  court  had  reversed  a 
judgment,  and  awarded  a  procedendo,  and  it  after- 


wards, during  the  same  term,  appeared  that  there 
was  a  material  mistake  in  the  record  upon  which 
they  acted,  they  struck  out  the  judgment,  dLC., 
and  ordered  a  writ  of  diminution.  RaJborg  v. 
Bank  of  Colujnbia,  1  Har.  ^  Gill,  239. 

375.  An  appeal  to  the  supreme  court,  under  the 
Pennsylvania  statute  respecting  the  settlement  of 
assignees'  accounts,  may  be  filed  at  any  time  during 
the  next  term  afler  it  is  taken,  even  though  the 
court  be  sitting  by  adjournment.  Kreider*s  estate^ 
3  Rawle,  205. 

376.  When  the  judgment  of  the  court  below  is 
reversed  by  the  court  of  appeals,  and  the  proceed- 
ings are  remitted  with  a  procedendo  to  the  county 
court,  and  on  a  new  trial  that  court  give  judgment 
in  accordance  with  the  judgment  of  the  court  of 
appeals^  such  judgment,  if  appealed  from,  must 
be  affirmed.  Hambleton  v.  Tenant,  4  Har.  &  J. 
440. 

377.  Where,  on  a  plea  of  nitl  fid  record  to  an 
action  of  debt  on  a  judgment,  the  court  decide  by 
an-  inspection  of  the  record,  the  record  inspected 
makes  no  part  of  the  proceedings,  and  does  not  go 
up  to  the  appellate  court  where  there  is  an  appeal. 
Dorsey  y.  Wheteroft,  1  Har.  &.  J.  463. 

378.  Where  the   court  of    appeals  concur  in 
opinion  with  the  court  below,  as  expressed  in  Uic 
bill  of  exceptions,  but  reverse  the  judgment  on 
the  form  of  proceedings,  they  award  a  procedendo 
Smith  v.  Gerton,  2  Har.  &  J.  367. 

379.  To  justify  a  reversal,  by  an  appellate  court, 
of  a  judgment  rendered  below,  on  the  ground  of 
a  wrong  instruction  there  given  to  the  jury,  it 
must  appear  that  the  appellant  actually  or  probably 
sustained  an  injury  thereby.  If  it  did  him  no 
prejudice,  it  forms  no  ground  of  reversal,  however 
erroneous  it  may  have  oeen.  Bosley  y.  Chesapeake 
Insurance  Company,  3  Gill  &>  Johns.  450. 

380.  An  appeal  may  be  withdrawn,  afler  part  of 
the  damages  found  by  the  jury  is  remitted  by  the 
plaintiff ;  and  the  defendant  afterwards  proceeds 
at  his  own  risk,  as  to  costs,  &c.  Tkeavenought  t. 
Hardeman,  4  Terg.  565. 

381.  The  record  must  show  that  an  appeal  was 
prayed,  or  the  appellate  court  has  nd  jurisdiction. 
O'RUey  v.  ZoUicoffer,  4  Yerg.  298. 

382.  All  appeals  from  the  circuit  judges,  in 
South  Carolina,  must  be  made  to  the  constitutional 
court,  which  has  only  appellate  jurisdiction.  Fror 
ser  y.  MLeod,  2  Bay,  407.  • 

383.  An  appellee  may  proceed  as  if  no  notice 
had  been  given  to  him,  unless  the  appellant  serve 
briefs,  and  docket  the  appeal  according  to  the  rule 
of  court.     Tongue  v.  Gist,  1  N^.  &  M.  110. 

384.  In  Indiana,  an  appeal  lies  from  the  circuit 
court  on  an  appeal  to  that  court  from  a  justice  of 
the  peace,  in  case  of  forcible  entry  and  detainer. 
Moore  v.  Readj  1  Blackf.  177. 

385.  A  judgment  of  the  common  pleas,  in  New 
Jersey,  on  an  appeal  from  a  justice,  will  be  re- 
versed by  the  supreme  court,  u  the  state  of  the 
demand  is  defective.  Gould  y.  Brown,  4  Halst. 
165. 

386.  A  mandamus  will  not  issue  to  the  common 
pleas  to  reinstate  an  appeal  dismissed  for  a  wrong 
reason,  if  it  appears  that  it  must  ultimately  be 
dismissed  for  irregularity.  Letois  ▼.  Weir,  2 
Green,  353. 

387.  By  statute  of  November,  1821,  the  common 
pleas  has,  on  appeal,  the  same  jurisdiction  over 
reports  of  referees  in  a  justice's  court,  as  over  re- 
ports on  rules  of  reference  from  itself.  Taylor 
v.  Vanderhoof,  2  Green,  214. 

388.  Where  an  appeal  was  dismissed,  an  execu- 
tion issued,  and  a  rule  upon  the  common  pleas  to 
show  cause  why  a  mandamus  should  not  issue  In 
compel  them  to  reinstate  the  appeal,  the  supreme 
court  granted  a  rule  upon  the  sneriff  to  stay  pro- 
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oeediAfft  in  the  ezecation.  JSlUn  v.  Joiee.  3  Halst. 
135. 

380.  Where  the  common  pleas  have  diemigsed 
an  appeal  from  a  iiutice,  the  supreme  court  cannot, 
on  certiorari,  look  into  the  justice's  proceedings. 
Ohert  y.  WkUduad,  4  Halst.  245. 

390.  It  is  too  late,  after  the  jarj  is  sworn,  to 
object  that  the  warrant  and  account  are  not  sent 
up  by  the  justice.  GrimtM  ▼.  Dearborn,  3  9.  J. 
Marsh.  61.  See  also  Slttrgvs  v.  White,  7  Monr. 
228. 

:&1.  Where  the  counsel  of  the  parties  to  an 
appeal  agree  that  nothinjr  shall  be  done  on  the 
appeal  during  the  term,  and  leave  the  court,  and 
afterwards  the  appellee,  without  notice  to  the 
appellant,  and  without  apprizing  the  court  of  what 
had  occurred,  employs  other  counsel  and  procures 
the  dismissal  of  the  appeal,  the  order  for  the  dis- 
missal will  be  reversed  by  the  supreme  court,  and 
the  appeal  reinstated.  Dayton  t.  Burnet.  3  Halst. 
353. 

392.  The  appeal,  flriven  by  the  Pennsylyania  act 
incorporating  the  Schuylkill  Navigation  Company, 
from  the  report  of  appraisers  or  a  jury  assessing 
damages,  is  like  an  appeal  from  the  award  of  arbi- 
trators; therefore,  if  the  company  reduce  the 
amount  of  the  report,  the  complainant  is  not  enti- 
tled to  costs  arising  afler  the  appeal.  SchuidkUl  v. 
Kittera,  2  Rawle,  438. 

393.  But  when  the  appeal  is  tried  by  c  jury  of 
an  adjoining  county,  not  bordering  on  the  nver, 
under  the  dditional  act  of  1821,  and  the  company 
reduce  the  damages  reported  by  the  first  jury,  they 
must  pay  the  costs  of  the  jury  from  the  other 
county,  lb. 

394.  A  recital,  in  an  appeal  bond,  is  not,  j90r  se, 
evidence  of  an  appeal  prayed  and  allowed  ;  but  a 
recital  that  A  prayed  and  obtained  an  appeal  from 
a  judgment  against  him  and  B,  is  evidence  that  A 
alone  appealeS.     Cooiy  v,  JvUn,  5  Yerg.  439. 

395.  Upon  appeal  from  an  order  **  that  the  judg* 
ment  be  revived,'*  judgment  should  be  against 
the  parties  to  the  bond,  and  not  that  the  plaintiff 
have  ezecation.     Young  v.  Porter,  5  Terg.  98. 

396.  On  an  appeal  from  the  county  to  the  cir- 
cuit court,  the  appellant  must  file  the  tnnscript  15 
days  before  the  commencement  of  me  circuit 
eourt,  or  judgment  will  be  affirmed.  Crafts  v. 
StockamjJB  Yersr.  164.    7  Yerg.  103.  304. 

397.  When  toe  plaintiff  appeab  to  the  supreme 
court,  and  recovers  no  more  than  in  the  common 
pleas,  two  judgments  are  entered,  in  Ohio — one 
for  the  plaintiff  for  the  amount  recovered,  and  the 
other  for  the  defendant  for  costs  of  the  appeal. 
Waters  v.  Lemon,  4  Ham.  229. 

39d.  In  a  writ  of  entry,  the  tenant  prayed  an 
appraisement  of  the  land,  under  the  Maine  statute 
of  1821,  c.  47,  and,  afler  verdict  for  the  demand- 
ant, he  abandoned  the  land  to  the  tenant,  at  the 
price  found  by  the  jury,  for  which  sum  jud^ent 
was  rendered.  The  tenant  appealed,  but  did  not 
enter  his  appeal ;  and,  oo  complaint  of  the  demand- 
ant, the  appellate  court  affirmed  the  judgment 
below,  with  interest,  and  single  costs.  Knox  v. 
Lermond,  3  Greenl.  377. 

399.  If  the  appellant,  in  Massachusetts,  be  ori- 
ginal plaintiff,  and  enter  his  appeal,  bat  fail  to 
prosecute  it,  the  court  will  enter  judgment  for  the 
appellee  for  costs  of  both  courts ;  but  if  the  appel- 
lant be  original  defendant,  he  will  be  defaulted,  on 
failing  to  prosecute  his  appeal  after  entering  it, 
and  the  plaintiff  will  have  judgment  according 
to  the  justice  of  his  case,  without  regard  to  the 
judgment  below.  Campbdi  v.  Howard,  5  Mass. 
376. 

400.  On  appealing  from  a  judgment  of  the  com- 
mon pleas,  on  a  case  stated,  the  agreed  statement 
may  be  entered  on  the  record,  and  the  judgment 


of  the  court  thereon.    Hovtu  v.  Crane,  10  Pick. 
440.  * 

401.  An  appeal,  not  stating  to  what  court  it  was 
prayed,  may  be  amended  in  the  appellate  court  by 
reference  to  the  recital  in  the  appeal  bond.  Ro» 
gers  V.  Cochran,  3  Yerg.  311. 

402.  If  any  judges  of  the  court  of  appeals  de- 
cline voting,  and  are  excused,  a  majority  of  those 
voting,  though  not  a  majority  of  those  present,  de- 
termine the  judgment.  Uibbons  v.  Ogden,  2  South. 
853. 

403.  The  appellate  court  must  inspect  the  whole 
record,  and  notice  all  substantial  defects  in  the 
memorandum  of  |>leading8  used  in  North  Caroli- 
na.    Finlev  v.  Smith,  4  Dev.  97. 

404.  Where  the  justices  of  an  appellate  court 
are  equally  divided  in  opinion,  the  judgmeut  of 
the  court  below  will  be  affirmed,  ilanchard  v. 
Harler,  6  Monr.  193.  Maunin  v.  Goodloe,  ib.  409. 
Martin  v.  Welch ^  4  Munf.  60.  CommonweaUh  v. 
Beaumarchais,  3  Call,  122.  Partridge  v.  Dorset/, 
3  Har.  &  J.  302. 

(d.)  Effect  of  an  appeal. 

See  ante,  I.,  as  to  the  effect  of  appeals  fVom  pro* 
bate  courts. 

405.  An  appeal  from  a  decision  of  the  county 
court,  on  exceptions  to  the  report  of  auditors,  does 
not  avoid  the  report  of  the  auditors,  and  the  supe- 
rior court  may  proceed  and  give  such  judgment 
as  the  inferior  court  would  have  done.  Enoin  v. 
'Arthur,  C.  &;  N.  490. 

406.  An  appeal  from  a  decision  of  an  inferior 
court,  overruling  a  motion  to  set  aside  proceedings 
subsequent  to  judgment,  does  not  supersede  the 
proceedings  under  the  principal  judgment.  Hay- 
den  V.  Herbert,  Hardin,  143. 

407.  After  granting  an  appeal,  the  authority  of 
the  inferiof  court  over  the*  cause  ceases.  ^SS' 
V.  Suggs,  1  Overt.  2.  Davis  v.  The  Seneca,  Uil- 
pin,  %r 

408.  Where  an  appeal  is  rightfully  made,  the 
judgment  fh>m  which  the  appeal  is  taken  becomes 
wholly  inoperative,  though  the  appeal  be  not  pros- 
ecuted. Campbell  v.  Howard,  5  Mass.  376.  See 
also  PenhaUow  v.  Doane,  3  Dall.  87. 119.  Keen  v. 
Turner,  13  Mass.  266. 

409.  But  if  such  appeal  be  not  entered  in  the 
appellate  court,  the  appellee  may  make  the  judg- 
ment appealed  from,  the  appeal,  and  the  laches  of 
the  appellant,  a  foundation  for  a  new  judgment  in 
the  appellate  -court,  which  may  be  there  executed. 
5  Mass.  376. 

410.  A  case  is  to  be  heard  in  the  appellate  court 
as  if  no  sentence  or  judgment  had  been  pro- 
nounced below,  such  sentence,  &c.,  being  alto- 
gether suspended  by  the  appeal.  Yeaton  v.  United 
States,  5  Cranch,281.     The  Venus,  1  Wheat.  113. 

411.  If  the  law,  on  which  a  judgment  in  the 
court  below  was  founded,  be  afterwards  repealed, 
the  appellate  court  must  set  the  judgment  aside, 
though  it  was  rightly  given  at  the  time.  ib.  United 
States  V.  The  Peggy,  1  Cranch,  110.  United  States 
V.  Preston,  3  Pet.  58. 

412.  If  an  appeal  be  granted  where  it  is  not 
given  bylaw,  or  be  irregularly  or  informally  taken, 
and  dismissed  by  the  appellate  court,  it  is  void  ab 
initio;  the  judgment  is  in  force,  and  execution 
may  issue  upon  it,  as  if  there  were  no  appeal. 
Loveland  v.  Burton,  2  Verm.  521.  S.  P.  Common- 
wealth V.  Messenger,  4  Mass.  462.  Campbell  v. 
Howard,  5  Mass.  376.  Latham  v.  Edgerton,  9  Cow. 
227. 

413.  Where  the  appeal  is  not  rightly  and  duly 
taken,  the  judgment  cannot  be  affirmed  in  the  ap« 

Hate  court.    Bobbins  v.  Appleby,  2  N.  Hamp. 
3. 

414.  In  Connecticut,  if,  in  a  case  where  an  ap 
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peal  lies  to  the  tuperior  court,  it  be  irregalarly 
taken,  the  cause  will  be  remanded  to  the  county 
court.    Dunton  y.  Mead,  6  Conn.  418. 

415.  While  an  appeal  b  pending^,  every  pro* 
ceeding  under  the  original  judgment  is  void. 
Tkompson  v.  Thompson^  Coze,  159.  And  the 
court  will  not,  on  certiorari,  affirm  or  reverse 'the 
judgment.     WkiU  v.  M'CaU,  Coxe,  93. 

4H>.  An  appeal  from  a  justice's  judgment, 
though  ader  transcript  filed  and  execution  issued, 
supersedes  the  execution.  ShoUs  v.  Judges  of 
YaUs  County y  2  Cow.  506. 

417.  When  the  common  pleas  has  possession 
of  a  case,  in  the  shape  of  an  appeal,  though  defec- 
tively entered,  the  functions  of  the  Justice  termi- 
nate.    Robinson  v.  Shrouds^  1  Ashm.  168. 

418.  In  an  appeal  by  one  of  two  defendants 
from  an  award  against  both,  ^fi.fa.  shall  not  issue 
a^inst  him  who  does  not  appeal,  until  the  appeal 
of  the  other  is  determined.  SterreU  v.  Ramsay, 
2  Watts,  91. 

419.  Granting  an  appeal  does  not,  ipso  facto^ 
suspend  the  judgment,  in  Kentucky,  nor  prevent 
proceedings  for  its  enforcement.  Freeman  v.  Pat- 
ton,  1  J.  J.  Marsh.  193. 

420.  Nor  does  an  appeal  from  the  common 
pleas,  in  Ohio,  discharge  the  lien  of  the  judgment 
appealed  from.    StMe  v.  Walpote,  Wright,  447. 

(e.)  Appeal  Bonds  and  Recognizances,  and  Suits 

thereon. 

See  Altbratioh  of  Imstruhsnts,  51.  62. 
Abatement,  254. 

421.  An  appeal  bond,  blank  as  to  the  condilioii, 
is  void.     Mygatt  y.  Ingham,  Wright,  176. 

422.  A  bond,  with  a  condition  that  the  plaintiff 
shall  prosecute  a  suit  commenced  by  him  in  W. 
county,  with  effect,  or,* on  fiiilure,  pay,  &«.,isyoid 
for  uncertainty,  no  defendant  being  named,  nor 
the  nature  of  the  action  stated.  Eason  v.  Clark, 
2  Yerg.  522. 

423.  An  appeal  from  the  common  pleas,  in  case 
of  a  divorce,  will  not  be  sustained  unless  the  re- 
cognizance required  by  statute  of  March,  1815,  is 
entered  into.    Brom  v.  Brom,  2  Whart.  94. 

424.  In  North  Carolina,  two  sureties  are  re- 
quired in  an  appeal  bond,  and,  if  only  one  is  given, 
the  appeal  will  be  dismissed.  And  the  motion  to 
dismiss,  for  this  reason,  may  be  made  st  any  time, 
even  after  divers  orders  have  been  made  in  the 
cause  in  the  appellate  court.  Jonos  v.  Sykes,  1 
Murph.  281.  Gibson  v.  Lynch,  ib.  495.  Sed  vide 
Fleming  v.  WUliams,  2  Hay  w.  400. 

425.  The  condition  t>f  an  appeal  bond  must  be 
to  prosecute  the  appeal  with  enect,  and  to  perform 
the  judgment,  &c.,  of  the  court,  and  the  bond 
must  substantially  provide  for  these  objects.  For- 
syth V.  M'Cormick,  2  Car.  Law  Repos.  473.  Orr 
V.  M'Bryde,  3  Murph.  235. 

426.  The  sureties  on  an  appeal  to  the  supreme 
court  are  not  di^harged  by  the  appellant  consent- 
ing to  set  aside  a  nonsuit  entered  against  the  ap- 
pellee, (plaintiff,)  in  the  superior  court,  although 
the  nonsuit  was  set  aside  without  the  consent  of 
the  sureties.    M*Oimpse  v.  Vail,  1  Murph.  408. 

427.  An  appeal  bond  cannot  be  legally  executed 
after  the  rising  of  the  county  court,  and  the  supe- 
rior court  has  no  authority  to  take  a  bond  to  sus- 
tain it.    Jiewman  v.  Jfewman,  1  Murph.  178. 

428.  A  bond  taken  on  an  appeal  to  the  superior 
court  is  void,  if  it  vary  materially  from  that  re- 

?uired  by  the  act  of  assembly.     WaUer  v.  Pittman, 
;.  A  N.  107.    S.  P.  Orr  v.  M'Br^,  3  Murph. 
235.    Pieot  V.  Hardistm,  2  Hawks,  532. 

429.  In  all  cftses  where  the  legislature  has  not 
prescribed  the  form  of  the  appeal  bond,  nor  de- 
clared to  whom  it  shafl  be  made  payable,  that 


duty  devolves  on  <Uie  county  court.  Jtkmmm^* 
Foreman,  2  Murph.  55. 

430.  An  appeal  from  a  justice,  granted  on  secu- 
rity ^iven  two  days  after  the  Judgment,  will  sot 
be  dismissed,  though  no  entry  appears  that  time 
was  ^iven,  at  the  trial,  for  the  appellant  to  find 
sureties,  and  though  the  appeal  was  allowed  with- 
out affidavits.    Laman  v.  Gilchrist,  1  Dev.  176. 

491 .  Appeals  are  treated  as  nullities,  and  strick- 
en from  the  docket,  if  the  appeal  bond  be  not  exe- 
cuted by  the  same  persons,  or  within  the  time  or- 
dered by  the  court  below.  CUnton  v.  PhilUps^ 
7  Monr.  118.    S.  P.  Lfjle  v.  Bradford,  ib.  114. 

432.  A  bond,  in  the  case  of  an  appeal  on  the 
part  of  the  state,  is  not  necessary  ;  a  recognizance 
IS  sufficient,  and  it  is  enough  if  such  appeal  and 
recognizance  be  filed  in  court  at  any  time  befoiv 
sUte  B  day.    ^ats  v.  M'Ldland,  C.  &  N.  523. 

433.  On  appeals  from  j unices,  the  bond  must 
be  filed  within  20  days,  or  the  appeal  cannot  be 
sustained.     Bledsoe  v.  Cassady,  2  Marsh.  459. 

434.  An  action  may  be  brought  on  an  appeal 
bond  taken  before  a  justice  of  the  peace,  without 
final  process  having  been  issued  against  the  party 
appealing.  KirkwUrick  v.  M'miU»ms,  2  Bep. 
Con.  Ct.  312. 

435.  When  an  heir  or  administrator  appeals,  he 
is  to  give  security  only  for  costs  of  tne  appeal. 
Goime  v.  Henderson,  5  xerg.  197. 

436.  Sureties  in  an  appeal  bond  are  not  dis- 
charged^ though  the  bona  be  taken  in  a  less  sum 
than  is  required  by  statute.  Jenkins  v.  SkUlem, 
5  Yerg.  288. 

437.  And  when  the  bond  is  for  costs  and  dam- 
ages only,  the  sureties  are  not  liable  thereon  for 
the  principal  debt.  Smith  v.  Erwin,  5  Yerg.  296. 
See  also  Banks  v.  Broton,  4  Yerg.  198.  Gholson 
V.  Brovm,  ib.  496. 

438.  An  appeal  bond  must  be  taken  during  the 
term  when  tne  judgment  is  rendered.  Bayiey  v. 
Hazard,  3  Yerg.  487. 

439.  Where  a  bond  is  seasonably  executed  by 
the  proper  parties,  though  it  is  defective,  so  as  not 
to  secure  the  appellee  efiiectualK',  the  court  will 
treat  the  sppeal  as  a  real  one,  so  far  as  to  allow  the 
appellee  to  accept  the  bond,  if  he  so  elect.  Clin^ 
ton  V.  Phmips,  7  Monr.  118. 

440.  No  judgment  can  be  entered  against  the 
sureties,  unless  the  bond  pursues  the  statute  re- 
quisitions. Jiiehol  V.  M* Coombs,  2  Yerg.  83. 
Jones  V.  Parsons^  ib.  321.  See  Aibertstm,  ▼. 
M'Gee,  7  Yerg.  J  06. 

441.  The  surety  is  liable,  where  judgment  is 
rendered  against  the  heirs  of  the  appellant,  the 
suit  being  reversed  against  them,  on  iiis  decease. 
BiUtsnoorth  v.  Brown,  7  Yer^.  467. 

442.  He  is  also  liable  when  judgment  is  affirmed 
because  the  transcript  of  the  record  is  not  season- 
ably filed.    Duncan  v.  M'Gee,  7  Yerg.  103. 

443.  The  Kentucky  statute  requires  that  an  ap- 
peal bond  shall  secure  the  amount  of  the  judg- 
ment or  decree  appealed  from.  TaUtai  v.  Morton, 
5  Litt.  326. 

444.  If  the  bond  be  not  given,  as  required,  the 
appeal  becomes  a  nullity.  WiekUfe  v.  Gay, 
1  Dana,  589. 

445.  An  appeal  bond  conditioned  "to  prose- 
cute the  appeal  with  effect,  or,  on  failure  to  do  so, 
to  pay  the  amount  of  the  judgment  and  all  dam- 
ages and  costs,"  is  good  and  bmding  on  both  prin- 
cipal and  sureties.    Moore  v.  Crorin,  2  Litt  186. 

446.  Though  the  condition  of  the  bond  be,  that 
"  if  judgment  be  confirmed  or  the  appeal  dismissed, 
then,  &c,,**  it  is  substantially  conformable  to  the 
sUtute.     Feemster  v.  Anderson,  6  Monr.  540. 

447.  It  is  sufficient  if  the  condition  conform,  in 
its  effect,  to  the  statute.    Cohb  ▼.  Beatty,  3  Monr. 
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448.  An  appeml  will  be  dismissed  if  it  appear 
that  the  appeal  bond  was  not  executed  in  the 
clerk's  office  in  the  presence  of  the  clerk  or  his 
deputy.     Hardin  y.  Owhigs,  1  Bibb',  214. 

449.  Where  a  bond  has  no  date^  an  omission  to 
state  the  day  of  delivery  cannot  be  taken  ad- 
vanta^  of  in  the  court  of  appealsi  if  not  prop- 
erly questioned  in  the  court  oelow.  HuhtU  v. 
MuUanphy,  Hardin,  2M, 

450.  On  appeal  from  the  judgment  of  a  justice. 
an  appeal  bond  and  security  is  indispensable,  ana 
must  be  executed  within  20  days  from  the  time  of 
pniying^e  appeal.  Bledsot  ?.  Cassady,  2  Marsh. 
4(iO. 

451.  On  such  appeal,  no  advantage  can  be  taken 
of  irreffuiarity  before  the  justice.  Bledsoe  v.  Cos- 
»mdUf  2  Marsh.  461. 

4o2.  The  bond  given  on  taking  an  a'ppeal,  or 
writ  of  error  with  supersedeas,  need  not  be  exe- 
cuted by  the  appellant  nimself   j9nan.  Hardin,  149. 

453.  An  executor  or   administrator,  who  has 

given  security  in  the  state,  for  the  discharge  of 
is  duties,  may  appeal  without  appeal  bond.  ^U- 
ttTy  if  he  have  not  given  such  security.  Roberts 
V.  Whteier,  Wright,  697.     Ulery  v.  Uliry,  ib.  631. 

454.  When  a  party  against  whom  a  judgment 
is  rendered  for  debt,  dus.,  appeals,  his  bond  must 
be  to  pay  the  same  if  he  is  defeated  on  the  appeal ; 
a  bond  conditioned  to  pay  such  damages  and  costs, 
as  shall  be  awarded  against  him^  b  insufficient. 
Talbot  V.  Benson^  1  Monr.  59. 

455.  The  statute  requires  an  appeal  bond  only 
for  the  purpose  of  securing  the  amount  of  the 
judgment  that  is  superseded;  costs  in  the  appel- 
late court  are  not  secured  by  such  bond.  AUen  v. 
Sudduth,  1  J.  J.  Manh.  15. 

456.  A  condition  of  such  bond^  that  in  case 
'*  the  judgment  of  the  justice  shall  be  confirmed, 
or  said  appeal  be  dismissed, "  dbc.,  conforms  sub- 
stantially to  the  statute.  Feemster  r.  Anderson, 
6  Monr.  537. 

457.  In  Ohio,  the  surety  must  be  approved  by 
the  clerk,  and  when  approved,  and  the  bond  sea- 
sonably filed,  the  appeal  is  perfected,  though  the 
bond  IS  not  indorsed  <<  filed."  Sutton  v.MTCoy, 
Wriffbt,  95. 

456.  Where  judgment  a^inst  the  appellant  is 
reduced  only,  yet  the  condition  of  the  appeal  bond 
is  saved.    Feemster '  v.  Andersonf  6  Monr.  540. 

459.  So,  where  an  executor,  who  has  judgment 
against  him  de  bonis  propriis,  appeals,  and  judg- 
ment is  given  for  the  same  sum  is  bonis  testatons. 
Bowman  ▼.  Green^  6  Moor.  340. 

460.  A  debt  bemg  secured  by  an  injunction 
bond,  if  an  appeal  is  taken  from  the  decree  dis- 
solvinff  the  injunction,  and  a  bond  is  given  to  se- 
cur^be  damaffes  and  costs  decreed,  and  such  as 
may  be  awarded  by  the  court  of  appeals,  it  is 
sufficient.     Talbot  v.  Morton,  5  Litt.  326. 

461.  There  being  a  decree  of  foreclosure  and 
sale  of  mortgaged  estate,  does  not  alter  the  condi- 
tion of  the  M>nd.  ib. 

462.  A  bond  for  prosecuting  a  writ  of  superse- 
deas,  being  executed  by  a  surety  only,  without 
any  principal  obligor,  is  insufficient,  and  a  super- 
seinu  issued  thereupon  ought  to  be  quasned. 
MiUer  v.  Blannerkassett,  5  Munf.  197. 

463.  Where  an  appeal  is  taken  in  court,  an  ap- 
peal bond  given  not  in  open  court,  but  in  the 
clerk's  office,  is  illegal.  Thomson  v.  Evans,  6 
Munf.  397. 

464.  An  appeal  bond  executed  by  a  surety  only, 
without  a  principal,  is  not  sufficient  in  law.  Day 
▼.  Piekett,  4  Munf  104.  Bootes  v.  Holliday,  4 
Munf.  323. 

465.  In  Kentucky,  such  bond  is  obligatory  on 
the  ■nrety.  Harrison  v.  7%s  Bank,  3  J.  J. 
Marsh.  376. 


466.  The  amount  of  security  to  be  taken  by  the 
orphans'  court,  on  an  appeal  from  a  decree  of  dis- 
tribution, is  matter  of  discretion,  and  not  necessa- 
rily to  be  measured  by  the  amount  of  the  estate. 
Koek's  estate,  4  Rawie,  268. 

467.  If  all  the  plaintiffii  or  defendants  appeal, 
and  execute  a  joint  bond,  (as  they  ousht,)  each  is 
answerable  for  the  whole  amount.  If  one  alone 
executes  the  bond,  .he  is  bound  for  the  whole. 
Yovng^  y.  Young,  2  J.  J.  Marsh.  72. 

46a  A  bond,  conditioned  "  in  case  said  judg- 
ment shall  be  affirmed,"  dx.,  was  held  to  bind  tiie 
obligors,  though  the  appeal  was  dismissed  for 
failure  to  prosecute  it.  Harrison  v.  The  Bank, 
3  J.  J.  Marsh.  376.  8ee  also  Feemster  v.  Ander- 
son, 6  Monr.  537. 

469.  An  appeal  was  taken  from  the  county  court 
sitting  in  chancery,  and  a  certiorari  bond,  instead 
of  an  appeal  bond  was  given,  to  which  no  objec- 
tion was  made  in  the  court  of  chancery.  On  an 
appeal  to  the  court  of  app^s,  it  was  held  that  an 
objection  to  the  bond  came  too  late.  Brovm  v. 
Matlhetes,  1  Rand.  462.  S.  P.  Syme  v.  Johnston, 
3  Call,  522. 

470.  The  surety  in  a  bond  for  the  prosecution 
of  an  injunction,  is  not  liable  for  the  costs  and 
damages,  which  may  accrue  on  an  appeal  to  a 
superior  court.     Woodson  v.  Johns,  3  Munf.  230. 

471.  The  act  allowing  damages  on  the  affirm- 
ance of  a  decree  in  chancery  does  not  authorize 
the  recovery  of  such  damaffes  of  a  surety  in  a 
bond  dated  before  that  act.  w. 

472.  In  Maryland,  the  condition  of  an  appeal 
bond  to  stay  proceedings  in  equity,  which  con- 
tained a  direct  reference  to  the  only  decree  passed 
by  the  chancellor  between  the  parties  mentioned 
in  the  bond,  must  be  construed  in  connection  with 
the  decree  in  ascertaining  its  meaning.  fVood  v. 
Fulton,  2  Ha?.  &  Gill,  71. 

473.  The  true  construction  of  the  words  "  pros- 
ecute with  effect,"  in  an  appeal  bond,  is,  tiiat  the 
appellant  shall  prosecute  the  appeal  to'  a  success* 
ful  termination  or  a  reversal  of  the  judgment. 
Karthaus  v.  (hoings,  6  Har.  &  J   134. 

474.  In  an  action  on  such  an  appeal  bond,  the 
plaintiff  should  reply  to  the  plea  of  performance, 
that  the  defendant  did  not  prosecute  his  appeal 
with  effect,  whereby  he  had  sustained  damages  to 
such  an  amount,  ib. 

475.  Whether  a  bond  entered  into  to  prosecute 
an  appeal  or  writ  of  error,  must  be  in  double  the 
amount  of  the  debt,  damages,  and  costs,  for  which 
the  judgment  was  rendered,  in  order  to  stay  ex- 
ecution on  such  judgment }  Norwood  v.  Martin^ 
3  Har.  dt  J.  199. 

476.  An  appeal  by  the  representatives  of  a 
mortgagor  firom  a  decree  against  theip  in  favor  of 
the  mortgagee  for  the  sale  of  the  mortgaged  prem- 
ises,  unless  the  debt  secured  should  be  paio  by  a 
given  day,  and  an  appeal  bond  given  by  them  to 
suspend  execution  of  such  decree,  does  not  com- 
pel those  representatives  to  guaranty  the  adequa- 
cy of  the  fund  pledged  by  tneir  ancestor,  on  an 
amrmaace  of  the  decree.  Wood  v.  Fulton,  2  Har. 
A&  Gill,  71. 

477.  The  plaintiff  may  proceed  with  a  ^.  fa.  on 
his  judgment,  and  at  the  same  time  sue  the  appeal 
bond  to  enforce  payment  of  the  same  judgment. 
Sasscer  v.  WMer,  5  Gill  <&  Johns.  102. 

478.  In  Tennessee,  if  the  bond  given  for  the  pros- 
ecution of  an  appeal  be  lost,  so  that  it  cannot  be 
made  a  part  of  the  record,  the  court  will  permit  a 
new  bond  to  be  given.  Chisum  v.  Wooten,  1  Overt. 
338. 

479.  An  amendment  of  a  warrant,  afler  an  ap- 
peal, &c.,  by  inserting  the  Christian  name  of  the 
plaintiff,  discharges  the  surety  in  the  appeal.  Irvin 
V.  Sanders,  5  Yerg.  287. 
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480.  A  scire  facias  will  lie  on  an  appeal  bond, 
or  on  any  other  matter  of  record ;  but  the  bond 
onght  to  be  set  out,  or  at  least  enough  of  it  to  show 
the  liability  of  the  defendant.  Martin  v.  Gwdon. 
3  Hayw.  173. 

481 .  The  clerk  of  a  court  is  not  liable  for  the 
insufficiency  of  an  appeal  bond  taken  by  him ;  its 
sufficiency  is  to  be  judged  of  by  the  court,  and  not 
by  the  clerk.    M'AiUster  v.  Scrice,  7  Yerg.  277. 

482.  In  Georgia,  when  a  plaintiff  appeals,  he  is 
not  required  to  give  security  for  the  eventual  con- 
demnation money,  though  the  statute  directs  that 
"  the  person  appealing"  shall  give  such  security. 
Cook  V.  Kirtg,  Charlt.  265. 

483.  In  New  Jersey,  an  appeal  bond  must  be 
legally  executed,  before  a  justice  can  grant,  or  the 
common  pleas  receive,  the  appeal;  and  it  must  be 
perfected  and  filed  at  the  first  term  afler  judg- 
ment ;  if  further  time  be  granted,  it  is  error.  Stt- 
vens  V.  Scudder,  2  South.  503. 

484.  It  is  not  necessary  that  the  amount  of  the 
judgment  appealed  from  should  be  set  out  in  the 
condition  of  the  appeal  bond.  Griffith  v.  ScipUSf 
5  Halst.  228. 

485.  An  appeal  bond,  executed  by  a  minor, 
(against  whom  a  judgment  has  been  rendered,)  and 
by  a  substantial  freeholder,  is  sufficient  to  sustain 
an  appeal,  although  the  guardian  who  was  ap- 
pointed by  the  justice's  court,  to  defend  the  suit, 
did  not  join  in  the  bond.  Andruss  v.  SUwartf  5 
HaUt.  160. 

486.  The  county  in  which  the  obligor  resides, 
and  the  court  to  which  the  appeal  is  made,  must 
be  specified  in  the  appeal  bond.  Merserole  v.  Mer- 
seroU,  1  Green,  239. 

487.  The  common  pleas  are  bound  to  receive  a 
substituted  appeal  bond,  though  it  is  not  executed 
by  the  appellant ;  the  new  bond  should  bear  date 
the  day  it  is  executed.  Kennedy  r.  Congle,  2 
Green,  82. 

488.  By  statute  of  November,  1821,  an  appellant 
may  substitute  a  new  appeal  bond  at  any  stage 
of  the  trial,  if  no  unreasonable  delay  be  thereby 
caused.    Egbert  v.  ThaZekerj  2  Green,  78. 

489.  In  a  suit  against  a  surety  on  an  appeal 
bond,  it  is  not  necessary  to  aver  that  the  debt  and 
costs  have  been  demanded  of  the  principal  before 
action  brought.     Teel  v.  Rice,  2  Green,  444. 

490.  AncT  it  is  a  sufficient  averment  of  a  breach 
of  the  condition  of  the  bond,  if  it  be  stated  that  the 
principal  failed  and  neglected  to  prosecute  his 
appeal,  ib. 

491.  If  no  penalty  be  inserted  in  an  appeal  bond, 
in  Alabama,  the  appeal  must  be  discharged.  Hen^ 
ry  V.  Gamble,  Minor,  6. 

492.  An  appeal  bond  is  a  sufficient  showing 
tliat  judgment  was  rendered.  M^ALpin  v.  Pool, 
Mmor,  316. 

493.  A  bond  for  appeal,  in  Ohio,  cannot  be  given 
till  afler  judgment  rendered,  or  decree  made;  if, 
therefore,  it  be*  given  before  judgment,  though 
after  verdict,  the  appeal  will  be  dismissed.  Wilson 
V.  Holemanf  2  Ham.  253. 

494.  It  must  be  given  within  30  days  after  the 
close  of  the  term  when  judgment  is  rendered ;  a 
bond,  therefore,  given  before  that  teim,  is  inanffi* 
cient.  ib. 

495.  The  bond  must  be  in  double  the  amount 
of  the  judgment,  or  decree,  including  the  costs, 
with  one  or  more  sufficient  sureties,  to  be  ap- 
proved by  the  clerk.  Oliver  v.  Pray,  4  Ham. 
175. 

496.  But  where  an  appeal  was  quashed  because 
the  clerk,  bv  mistake,  approved  and  received  a 
bond  in  double  the  amount  of  the  judgment,  with- 
out including  the  costs,  the  court  (acting  as  a 
court  of  equity)  ordered  a  new  trial  on  terms,  ib. 

497.  An  appeal  should  not  be  dismissed  for  de- 


fect in  the  bond,  if  the  appellant  will  immediateir 

give  one  that  is  sufficient.  Betes  v.  Courtnfyy  1 
>ana,  145.  S.  P.  Ford  v.  Commonwealth,  3  Dana, 
46. 

498.  It  18  not  a  bar  to  a  suit  on  the  bond,  that 
the  officer,  who  held  the  execution  on  the  jodjp* 
ment  in  the  appellate  court,  was  informed  that  the 
appellant  had  sufficient  {>roperty  on  which  the 
execution  might  be  levied.  Stanley  v.  Liuas, 
Wright,  34. 

4^.  Though  the  record  shows  that  an  appeal 
from  a  justice  was  taken  on  the  day  of  trial,  and 
that  the  bond  was,  by  mistake,  dated  the^ext  day, 
yet  the  appeal  will  not  be  disuiissed  for  this  cause. 
Fearce  v.  Myers,  3  Mis.  31. 

600.  The  bond  required  to  be  given,  in  New  York, 
on  appeal  to  the  common  pleas  from  the  judgment  of 
a  justice'  of  the  peace,  must  be  in  the  penalty  of 
double  the  judgment,  whether  for  costs  only,  or  for 
damages  and  costs.  Harrisons  case,  4  Cow.  61. 
S.  P.  Cortoin*s  case,  5  Cow.  291.    - 

501 .  But  the  appellee  cannot  object  that  the  bond 
is  in  a  hicrher  penalty.  EastaJbrook" s  ease,  5  Cow. 
27.  Ana  if  he  do  not  object  to  a  bond  because 
it  is  for  a  less  sum,  it  will,  afler  judgment  on  the 
appeal,  be  held  good  at  common  law.  PrmMm 
Bank  v.  £ar//e£,  Wright,  74. 

502.  The  bond  may  be  executed  by  attorney. 
Van  Hoesen*s  case,  4  Cow.  505. 

503.  Executing  by  surety  alone  is  not  sufficient; 
it  must  be  executed  by  the  party,  or  one  of  ths 
parties,  appealing.  Brooks's  case,  7  Cow.  428. 
Contra,  People  v.  Judges  of  Dtdehess  County,  5 
Cow.  34.    Holbrookes  cast,  ib.  35. 

504.  One  of  two  parties,  though  copartners, 
cannot  bind  the  other  by  executing  the  bood  for 
both.    5  Cow.  tdri  sup. 

505.  The  bond  may  be  executed  by  the  real, 
as  well  aa  the  nominal,  partf ;  e.  g.,  by  the  as- 
signee of  a  note  not  negotiable,  who  sues  in  the 
name  of  the  assignor,  against  whom  judgment  is 
rendered.    LasseWs  case,  8  Cow.  119. 

506.  And  by  bail,  who  sue  in  the  name  of  the 
sheriff.  People  v.  Judges  of  Monroe  Coemty,  1 
Wend.  19. 

507.  The  bond  must  recite  the  precise  amount 
of  the  justice's  judgment.  Weed's  ease,  5  Cow. 
286.    Mvord's  case,  6  Cow.  565. 

508.  A  bond  executed  in  blank,  and  delivered  to 
an  agent  to  fill  up  and  make  perfect,  cannot  be 
altered  by  him  after  he  has  filled  the  blanks,  and 
delivered  the  bond  to  the  justice.  Decker's  cmse^ 
6  Cow.  59. 

509.  A  bond,  executed  in  blank,  as  te  a  material 
part,  viz.  the  amount  of  the  judgment,  with  parol 
authority  to  an  agent  to  fill  the  blank,  and  deliver 
it,  is  valid.     Kerwin^s  case,  8  Cow.  118.  ^ 

510.  A  bond  reciting  the  judgment  as  rendered 
before  I.  S.,  justice  of^the  peace,  is  good,  without 
adding  the  county,  of  wnich  he  is  a  justice.  Jhum. 
1  Wend.  85. 

511.  In  a  suit  against  a  surety,  proceedings  were 
stayed,  on  his  paying  into  court  the  amount  of  the 
penalty,  with  costs.  Oshiel  v.  De  Grow,  6  Cow. 
68. 

512.  In  an  action  on  a  joint  bond,  and  not  joint 
and  several,  where  the  penalty  is  only  $10,  and 
the  recovery  in  the  common  pleas  $96,  the  plain- 
tiff, in  an  action  on  the  bond  against  the  principal 
and  surety,  cannot  recover  a  greater  sum  than  the 
penalty.  The  claim  of  a  greater  sum  in  the  decla- 
ration than  the  penalty,  is  not  cause  of  demurrer 
Peoev  V.  Sleight,  1  Wend.  518. 

513.  The  further  condition,  reauired  by  the 
statute,  may  be  introduced  as  an  aliernative,  and 
the  bond  will  be  held  good.  Dygert  v.  Herkimer 
Common  Pleas,  1  Wend.  310. 

514.  An  appeal  bond  should  be  conditioned  that^ 
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7  the  appeal  be  not  proiecuted  with  due  diligenoe, 
the  appellant  shall  pav  the  cost  of  the  appeal.  J3«n- 
sotiscu^f  6  Cow.  tliA, 

515.  The  bond  is  valid,  and  the  surety  held, 
though  his  name  be  not  mentioned  in  the  body 
thereof.     Fulton's  ease,  7  Cow.  484. 

5l(i.  The  justice  need  not  indone  his  approval 
of  the  surety  within  any  particular  time  :  he  may 
approve  before  the  bond  is  executed,  and  indorse 
after  the  ten  days  allowed  for  the  appeal.  People 
r.  Judges  of  Dutchess  County ,  7  Cow.  487. 

517.  The  bond,  and  notice  of  appeal,  may  be 
delivered  to  the  justice's  agent,  as  well  as  to  him- 
self, ib. 

518.  On  appeal  from  a  judgment  in  favor  of  H., 
ifui  iam  the  overseers  of  the  poor,  the  bond  roust  run 
to  H.  alone.     Hawks' s  case,  7  Cow.  492. 

519.  When  an  administrator  appeals  from  a 
judgment  against  his  intestate,  if  the  bond  be  con- 
ditioned to  pay  the  judgment  that  may  be  rendered 
against  the  intestate,  it  is  wholly  defective,  and 
tlie  appeal  will  be  quashed.  People  v.  Monroe  C,P. 
J  Wend.  29. 

520.  Where  one  of  two  defendants  appeals,  (as 
be  may,)  the  bond  is  correct,  if  it  deecribe  him  as 
impleaded  with  the  other.  People  v.  Yates  C,  P. 
1  Wend.  90. 

521.  A  bond,  given  by  two  defendants  in  tres- 
pass, need  not  provide  for  paymeut  of  the  judg- 
ment that  may  be  recovered  against  either;  it  is 
sufficient  though  it  provide  only  against  &  joint  re- 
covery.   People  V.  Saratoga  C.  P.  1  Wend.  281. 

522.  The  appellee  cannot  object  that  the  bond 
is  better  for  him  than  the  statute  requires ;  as,  if 
it  omit  the-  clause  providing  for  the  surrender  of 
the  appellants'-  bodies.  HurlburCs  cascj  8  Cow. 
138. 

523.  Where  judgment  was.  against  two,  but 
qualified  as  to  one,  because  he  had  been  discharged 
under  the  body  act,  and  the  other  alone  appealed, 
H  was  held  that  the  bond  need  not  provide  for  the 
■arrender  of  the  insolvent  party's  body.  People 
V.  Owmdaga  C,  P.  8  Cow.  120. 

524.  Where  the  bond  contains  the  clause  that 
the  appellant  will  surrender  his  body  in  execution 
of  the  judgment,  the  appellee  is  bound  to  issue  an 
execotion,  to  enable  the  appellant  to  surrender, 
and,  in  an  action  on  the  bond,  must  aver  that  such 
execution  had  issued,  and  that  the  defendant  had 
not  surrendered  himself  thereon ;  but  where  the 
bond  does  not  contain  such  clause,  it  is  not  neces- 
sary to  issue  an  execution,  and  of  course  |)he  aver- 
ment in  the  declaration  may  be  omitted.  Pevey 
▼.  Sleight,  1  Wend.  518. 

525.  The  plaintiff  is  not  afl^ted  by  a  defect  in 
the  appeal  bond,  if  he  can  frame  a  good  declara- 
tion upon  that  he  has  received  from  the  defend- 
ant, to. 

526.  In  an  action  on  the  bond,  the  misrecital  of 
the  day  of  the  rendition  of  judgment  is  fatal.  Peo- 
pU  ▼.  Monroe  C.  P.  3  Wend.  426. 

527.  In  actions  on  appeal  bonds,  the  court  of  ap- 
peals will  not  consider  either  judicial  errors  or 
clerical  misprisions,  occurring  in  the  court  below 
in  the  original  suit,  in  which  the  party  has  acqui- 
esced, by  not  appealing  to  correct  them.  Miller 
V.  M'Luer,  Gilmer,  338. 

528.  In  cases  of  appeal  from  justices*  judg- 
ments, whenever  there  is  a  recovery  in  ^vor  of 
the  appellee  in  the  common  pleas,  the  condition  is 
absolute  to  pay  the  amount  of  such  recovery,  pro- 
vided an  execution  has  been  first  issued  on  the 
judgment,  and  the  same,  or  any  part  thereof,  be 
letamed  ^satisfied.  A  Ji.  fa.  will  satisfy  the 
vords  and  intent  of  the  statute.  A  ca.  sa.,  in  such 
a  ease,  appears  not  in  the  contemplation  of  the 
statute.  The  clause  in  the  condition  of  the  bond, 
"  that  appellant  will  surrender  his  body  in  execu- 


tion," applies  only  to  the  case  where  the  appeal  is 
not  prosecuted  with  due  diligence.  If  a  party 
wishes  to  avail  himself  of  any  deficiency  in  an 
appeal  bond,  he  must  show  it  specially,  and  at 
large,  or  it  will  not  be  noticed.  JlUison  v.  IVil- 
kin,  1  Wend.  153. 

529.  A  bond,  on  appeal  by  the  plaintiff  from  a 
judraent  against  him  for  costs  only,  need  not  be 
conditioned  to  pay  the  judgment  below,  or  surren- 
der, &c.     Harrison's  case,  4  Cow.  61. 

530.  So,  if  either  party  appeal  on  account  of  the 
smallness  of  the  judgment  m  his  favor,  ib. 

531.  A  bond  is  ffood  without  stating  the  day  of 
the  rendition  of  the  justice's  judgment.  People 
V.  Orleans  C.  P.  2  Wend.  292. 

532.  And  witliout  stating,  in  the  recital  of  the 
judgment,  the  amount  of  the  costs.  People  v. 
Chatauque  C  P.  2  Wend.  618. 

533.  The  dismissal  of  an  appeal,  in  the  com- 
mon pleas,  on  the  ground  of  variance  between  the 
judgment  recited  in  the  bond  and  the  justice's  re- 
turn, will  not  authorize  a  recovery  on  the  bond 
for  breach  of  its  condition  tliat  tlie  appeal  shall  be 
prosecuted  with  due  diligence.  Beach  v.  Springer, 
4  Wend.  519. 

534.  Nor  for  breach  of  the  further  condition  to 
pay  the  judgment  rendered  by  the  justice,  or  that 
the  defendant  shall  surrender  himself  in  execution 
— unless  an  execution  be  shown  to  have  issued, 
and  to  have  been  duly  returned  jum,  est ;  and  the 
execution  must  issue,  though  the  defendant  has 
absconded.  t&. 

535.  The  bond  required  by  the  North  Carolina 
statute  of  1777,  on  appeals  to  the  superior  from 
the  county  court,  is  for  security  to  the  appellee ; 
and,  if  the  appellant  fails,  the  sureties  are  not  lia- 
ble for  his  costs.  Wilson  v.  Mitrchison,  2  Dev. 
491. 

536.  Sureties  fof  an  appeal  from  a  justice  «re 
bound  to  satisfy  the  judffment  of  the  last  appellate 
court  against  the  appellant.  Dolby  v.  Jones,  2 
Dev.  m.  ♦ 

537.  In  Indiana,  the  execution  of  an  appeal 
bond  by  the  surety  alone  is  sufficient.  Thorn  v. 
Savaffe,  1  Blackf.  ol. 

538.  It  must  be  proved  to  have  been  executed 
in  the  oJerk's  office  of  the  court  belpw.  Averil  v. 
Dickerson,  1  Blackf.  3. 

539.  But  the  clerk's  certificate  is  not  the  only 
evidence  by  which  its  due  execution  may  lie 
proved.     JvoodJbum  v.  Fleming,  1  Blackf.  4. 

540.  It  must  be  in  a  sum  sufficient  to  cover  the 
judgment  below,  and  the  damages  and  costs  above. 
Shannon  v.  Spencer,  1  Blackf.  120 

541.  In  Vermont,  if  the  appellee  recover  judg- 
ment in  the  court  above,  though  for  a  less  sum 
than  he  recovered  below,  it  is  an  affirmance  with- 
in the  meaning  of  the  condition  of  the  recogni- 
zance for  prosecuting  the  appeal.  Page  v.  John- 
son, I  Chip.  338. 

542.  It  is  not  necessary  that  the  appellant 
should  recognise  personally ;  if  he  do  it  bv  sure- 
ties, it  is  as  if  done  "  witn  sureties,"  within  the 
meaning  of  tJlie  statute  of  Maine.  VaUance  v. 
siawyor,  4  Greenl.  62. 

543.  So  it  may  be  done  by  attorney.  Adams 
V.  Robinson,  1  Pimc.  461. 

544.  Belbre  statute  1831,  recognizances  for  the 
prosecution  of  appeals  in  civil  actions  were  not 
within  the  statute  giving  remedies  in  equity  ;  but 
judgment,  in  case  of  a  forfeiture,  was  given  for 
the  whole  penalty.  Pasd  v.  Jfowdl,  o  Greenl. 
239. 

545.  Set.  fa.  on  a  recognizance  should  be  issued 
from  the  court  appealea  to.  VaUance  v.  Sa'^eyer, 
4  Greenl.  &l.  Commonwealth  v.  Downey,  9  Mass. 
520. 

546.  The  statute  of  1823,  saving  the  right  of 
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appeal,  in  criminal  cases,  from  the  sentence  of  the 
cainmon  pleas,  without  mentioning  any  condition, 
did  not  repeal  the  prior  statute,  which  requires  a 
recognizance,  with  sureties,  to  he  given  to  prose- 
cute such  an  appeal.  Dennison's  cast,  4  Green!. 
541. 

547.  A  recognixance  to  prosecute  an  appeal,  in 
a  criminal  case,  must  state  the  cause  of  its  cap- 
tion, and,  in  substance,  all  the  proceedings  that 
show  the  authorikv  of  the  magistrate  or  court  to  take 
it.  SUUt  V.  SmiAf  2  Greenl.  62.  Commonioealtk 
r.  Dovmeyj  9  Mass.  520.     Sw  also  7  Pick.  234. 

548.  And  in  sci.  fa,  thereon,  it  must  appear  that 
it  has  been  returned  to  the  appellate  court,  ib,  A 
sci.  fa.  can  issue  only  from  tne  court  in  possession 
of  the  recognizance,  ib. 

549.  A  recognizance  to  prosecute  an  appeal,  and 
abide  the  order  of  the  appellate  court,  and  not  de- 
part without  lioense,  is  not  forfeited  by  a  default, 
at  a  subsequent  term,  in  that  court,  the  appeal  hav- 
ing been  duly  entered  at  the  first  term,  and  Uie 
process  continued.  State  v.  Richardson,  2  Greenl'. 
115. 

550.  In  debt  on  a  recognizance  taken  before  a 
justice,  conditioned  for  tbe  prosecuting  of  an  ap- 

Eeal,  the  declaration  must  show  that  the  justice 
ad  Jurisdiction  of  the  action,  and  that  the  recog- 
nizance had  been  returned  to,  and  entered  of  rec- 
ord in,  Ihe  appellate  court;  and  the  condition 
must  be  set  fbrtli,  and  the  breach  alleged.  Bridge 
V.  ford,  4  Mass.  641.  7  Mass.  209.    2  Greenl.  63. 

551.  The  recognizance  need  not  be  spread  at 
large  on  the  record  of  the  appellate  court ;  it  is 
sumcient  to  entitle  the  conusee  to  his  remedy,  if 
it  be  returned  and  filed.  Paul  y.  J^owell,  6  Greenl. 
239. 

552.  Where  the  defendant  appeals  from  the 
judgment  of  the  common  pleas,  on  a  complaint 
origmallv  brought  before  a  justice  on  statute  18S5, 
c.  89,  (IVfassachusetts,)  providing  further  remedies 
for  landlords  and  tenants,  that  court  has  no  an- 
thoritv  to  take  a  recognizance  with  a  condition 
that  the  appellant  shall  prosecute  the  appeal,  and 
pay. all  rent  due  and  in  arrear,  and  all  intervening 
rent,  damages,  and  costs.  Harrington  v.  Brown, 
7  Pick,  m 

553.  The  condition  should  be  in  common  form, 
to  prosecute  the  appeal,  and  pay  all  such  costs  as 
mtky  arise  after  the  appeal,  ib. 

&4.  Where  the  defendant,  in  suoh  clise,  appeals 
from  the  judgment  of  the  justice,  and  becomes  de- 
faulted in  the  common  pleas,  the  plaintiff *s  reme- 
dy for  rent  accrued,  or  injury  to  the  premises,  afler 
the  filing  of  the  complaint,  is  on  the  recognizance  ; 
it  cannot  be  recovered  in  the  original  process. 
Braman  v.  Perry ^  12  Pick.  118. 

555.  The  statutes,  which  require  an  appellant 
from  a  court  of  probate  to  give  bond  to  pay  *<  all 
intervening  costs  and  damages,'*  create  no  new 
liability,  and  do  not  subject  him,  in  all  cases,  to 
pay  interest  accruing  after  the  appeal :  they  only 
provide  for  the  security  and  recovery  of  interven- 
ing damages,  whenever  the  respondent  shall  have 
judgment  therefor.  Steams  v.  Brown,  1  Pick.  533. 

556.  So  of  the  recognizance  required  to  be  given 
on  'appeal  from  a  justice  of  the  peace,  t^. 

557.  The  bond,  in  case  of  appeal  from  the  pro- 
bate court,  is  intended  to  enforce  a  judgment  for 
legal  costs  only,  and  does  not  cover  reasonable  ex- 
penses. Swan  V.  Piquet,  4  Pick.  465.  And  does 
not  extend  to  damans  occasioned  by  delay,  ib. 

558.  Where  a  plaintiff,  on  appealing,  enters  into 
a  recognizance  conditioned  to  prosecute  the  ap- 
peal with  effect,  this  condition  is  fulfilled  by  his 
entering  the  appeal,  though  he  afterwards  becomes 
nonsuit.     Hobart  v.  HiUtard,  11  Pick.  143. 

559.  An  action  on  a  recognizance,  to  recover 
intervening  costs,  cannot  be  sustained  unless  tlie 


costs  have  been  taxed,  and  judgment  therelir 
been  rendered  before  such  action  is  brought,  t^. 

560.  A  recognizance  must  not  be  made  to  tJie 
state,  but  to  the  appellee  ;  if  made  to  tbe  state,  it 
is  fatally  defective.    Price  v.  Balsed,  3  Mis.  461. 

561.  In  an  action  of  debt  on  a  recognizance 
taken  in  a  justice's  cour|,  in  New  York,  on  a  plea 
of  title,  it  is  incumbent  on  the  plaintiff  to  prove 
the  recognizance  and  commencement  of  a  suit  be* 
fore  the  next  term  of  the  common  pleas.  Brown 
V.  Van  Duxen,  11  Johns.  472. 

663.  And  the  defendant  may  exhibit  any  evi- 
dence to  show  that  the  writ  was  not  issued  with  a 
bona  fide  intent  to  have  it  served,  and  that  the 
commencement  of  the  suit  was  collusive,  ib, 

563.  A  bond  signed  by  a  surety  whoip  the  comi 
below  has  not  approved,  does  not  give  e&ct  to  a 
granted  appeal.  Ford  v.  CommonwMlth,  3  Dana,  46. 

564.  Under  the  Pennsylvania  act  of  1604,  which 
required  that  an  appellant  from  a  justice's  judg- 
ment should  be  "twund  with  suretv,"  in  tSe 
nature  of  special  bail,  it  was  held  by  the  common 
pleas,  that  the  defendant  himself  must  enter  into 
the  recognisaooe  with  his  eorety.  Jf'uUan  v.  Hmg" 
german,  1  Browne,  94. 

565.  But,  afWr  issue  joined,  the  court  refused  to 
strike  off  an  appeal,  because  the  defendant  bad  not 
entered  into  the  recognizance.  Dwfidd  v.  Flaka' 
ven,  1  Browne,  95. 

566.  Under  the  act  of  1810,  hojnrever,  the  words 
of  which  are  the  same  with  those  of  the  act  of 
1804,  the  supreme  court  has  held  that  it  was  not 
necessary  that  the  defendant  should  join  with  his 
surety.     Cavence  v.  Butler,  6  Bfnn.  52. 

567.  An  appeal  will  be  ouashed  if  security  is  not 

fiven  in  the  sum  required  by  thea«ts  of  assembly. 
anjM  V.  Galbraith,  1  S.  &  R.  491. 
5w.  The  court  will  quash  a  scire  facias  against 
the  security  of  the  defendant,  on  an  appeal,  where 
the  defendant  has  been  discharged  by  the  insol- 
vent law,  and  afterwards  judgment  has  been  giTen 
a^nst  him,  on  the  appeal;  and  |io  costs  will  be 
given  to  the  plainti^,  on  the  scire  f ados,  KenUy 
V.  Hughes,  1  Browne,  258. 

569.  Under  the  act  of  22d  March,  1817,  a  corpo- 
ration, on  an  appeal,  must  give  bail  for  the  debt, 
interest,  and  costs,  in  all  cases,  where,  by  the  pre- 
viously existing  laws,  private  persons  were  bound 
to  give  special  bail,  or  surety  in  the  nature  of 
special  bail ;  and  tlierefore,  where,  on  an  appeal 
from  a  justice,  by  a  corporation,  bail  was  not  given 
absolute  jn  a  sum  sufficient  to  oover  debt,  interest, 
and  cosU,  the  appeal  was  dismissed.  JVcr^ee  v. 
Germantovm  fy  Perfdomen  Jitmjrike,  9  S.  &  R.  227. 

570.  It  is  good  cause  for  diamissing  an  appeal, 
that  it  does  not  appear  from  the  record  that  a  re- 
cognizance was  entered  into  by  the  appellant, 
according  to  the  act.  Guilky  v.  Gillingham,  3  S. 
&.  R.  93. 

571.  If  the  recognizance  be  for  payment  of  the 
debt,  instead  of  being  in  the  nature  of  special  bail, 
it  is  void,  and  no  action  lies  thereon.  King  v. 
Culbertson,  10  S.  &  R.  325. 

572.  But  if  special  bail  upon  an.  appeal  is  in- 
formally taken,  and  the  plaintiff  moves  to  quash 
the  appeal,  and  afterwards  appears  before  arbitra- 
tors and  pleads  his  cause,  the  informality  is  waved. 
Cavence  v.  Butler,  6  Binn.  52. 

573.  The  court  dismissed  an  appeal  where  the 
defendant  had  not  given  security,  but  had  lodged 
the  amount  of  the  judgment  with  the  justice,  to 
await  the  event  of  the  suit.  Steioart  v.  Prosser,  1 
Browne,  282. 

574.  The  entry  of  security  to  obtain  a  stay  of 
execution  under  the  act  of  1806,  operates  as  a 
discharge  of  the  special  bail,  on  the  appeal.  Rouw 
v.  Waldhouer,  12  S.  dc  R.  24. 

575.  In  case  of  a  defective  recognizance,  there 
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fliwoldbe  «  rule  on  the  appelkut  to  perfect  bail  in 
ft  e^ttain  tiBoe.  The  appeal  should  not  be  imme- 
diatelr  quaahed.  Memns  v.  TroHi.  16  S.  &,  R. 
:M9. 

576.  If  the  JQstieeieironeoualy  reject  a  reco^ni- 
■anee  oliered  within  20  ^y*j  ne  may  correct  the 
maatake  by  receiving  it  anerwarda,  and  the>  ap- 
peal will  be  good.  JfobU  v.  Uank^  16  S.  <&  R. 
491. 

677.  An  alderman  has  no  authority  to  issue  a 
tdrtfaeuu  on  the  recognizance,  after  judgment  re- 
oovered,  on  the  appeal,  in  the  appellate  court. 
Smiik  V.  WUds,  2  Browne,  190. 

578.  After  an  appeal  and  security  given,  though 
tlie  appeal  is  not  filed,  the  justice  cannot  issue 
caaciition,  bat  must  proceed  against  the  bail,  upon 
the  recognizance.    Plowman  v.  MrmmSj  1  Dall. 

679.  A  recognizaneei  taken  by  a  justice,  on 
appeal,  by  jl  defendant,  must  contain  a  condition 
tiMt  the  recognizor  shall  be  discharged  if  the  de- 
fendamt  shall,  on  affirmance,  pay  Ihe  debt,  interest, 
aad  costs.    Fier  v.  M'Kinney,  2  Watto,  103. 

5(9D.  It  is  no  defence  to  a  aar^ftuiMM  on  a  recog- 
BisaiiBt  to  fMTOsecnte  an  appeal,  that  the  appellant, 
being  a  feme  sole  administrator,  married  before 
the  fltttlng  of  the  appellate  court.  Bvmkaim  ▼. 
Jk«s,  6  Venn.  463. 

661.  Where  an  appeal  is  prayed  for  and  allowed 
within  five  years,  the  court  below  may  disallow  it, 
and  refuse  the  seeority,  if  the  appeal  bond  is  not 
alao  given  within  the  five  years.  Tkt  Dot  Her- 
immM,  10  Wheat.  306. 

582.  The  appellate  court  does  not  interfere  with 
the  exercise  «i  the  discretion  of  the  court  below  as 
to  the  mode  and  time  of  taking  security,  ib, 

111.  Appeal  from  a  Justice  of  the  Peace. 

583w  Under  the  3d  and  4th  sections  of  the  Penn- 
•ylvai4a  act  of  1810,  an  appeal  lies  from  a  justice 
of  the  peace,  where  judgment  is  given  fbr  more 
than  ^.33,  and  less  toan  ^20.  Harris  v.  Harrison, 
1  Browne,  161. 

664.  It  is- the  establiflhed  construction  of  this 
act,  that  to  entitle  the  plaintiff  to  an  appeal,  where 
the  judgment  of  the  justice  upon  an  award  of  ref- 
erees is  fbr  the  defendant,  or  for  the  plaintiff  for 
a  leas  sum  than  f20,  it  must  appear,  on  the  docket 
of  the  justice,  that  the  plaintiff's  cause  of  action 
ejceee<b  f20.  Siotf  v.  Yost,  12  S.  Sl  R.  387.  Soop 
V.  Coaiesy  ib.  388. 

565.  Tberelbie,  where  the  plaintiff's  claim  was 
merelj  fbr  damages,  or  for  a  book-debt,  "  not  ez- 
oeeding  $100,**  and  the  award  was  for  the  defend- 
ant, it  was  held  that  the  plaintiff  had  no  appeal. 
M'Kim  V.  Bryson,  2  S.  de.  K.  463.  Stoy  v.  Yost,  12 
S.  db  R.  385. 

586.  AlUer,  where  it  appeared  on  the  docket  of 
the  alderman,  that  the  suit  was  in  trover  for  hay, 
valoed  at  f75.    Stewart  v.  Kevmle,  4  S.  db  R.  72. 

587.  Under  the  act  there  is  no  appeal  from  the 
judgment  of  a  justice  on  an  award  of  referees, 
where  the  sum  awarded  exceeds  the  sum  of  $100. 
Sleeper  v.  Burk,  1  Ashm.  23.  Morrison  v.  Weaver, 
4  S.  dk  R.  190.  S.  P. 

588.  Where  the  debt  sued  for,  and  set  forth  on 
the  docket,  is  reduced  by  the  judgment  more 
than  $20,  an  appeal  lies  for  the  plaintiff,  although 
the  judgment  is  for  a  less  sum  than  $20.  Soop  v. 
Coaies,  12  S.  &  R.  388. 

589.  Under  the  act  of  1814,  sect.  3,  where  the 
demand  is  in  trespass  or  trover  for  a  sum  above 
$20,  and  ^^  action  is  submitted  to  referees,  who 
award  fonHe  pluntiff  a  sum  less  than  ^fiO,  the 
defendant  has  not  the  right  of  appeal.  Zane  v. 
Johnson,  1  Ashm.  42.  .  Ulrick  v.  Larkey,  6  S.  & 
R.  285.  *w 
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590.  An  appeal  lies  from  the  judgment  of  a 
justice  upon  a  scire  facias,  on  a  judgment  obtained 
before  him.     Guilky  v.  GiUingham,  3  S.  d^  R.  93. 

591.  An  appeal  lies,  by  either  plaintiff  or  defend- 
ant, from  a  judgment  of  a  justice  in  an  action, 
brought  by  a  landlord  against  his  tenant, 'for  rent. 
Ingersol  v.  Gibbons,  1  Browne,  69. 

592.  And  on  a  suit  for  the  penaltv  incurred  by 
neglecting  to  serve  notice  under  the  aibitration 
act  of  1610.  CommontoeaUh  v.  Bennet,  16  S.  &  R. 
244.  •* 

593.  But  no  appeal  lies  by  the  tenant  from  a 
decision  of  a  justice  settling  the  demand  of  the 
tenant  under  the  12th  section  of  the  act  of  18U4. 
t^. 

594.  Special  bail  have  a  right  to  appeal  from  the 
judgment  of  a  justice  against  them,  notwithstand- 
ing the  act  of  1810  says,  that  on  the  judgment  of 
the  justice,  eiecution  shall  issue  without  stay. 
Pritchelt  v.  Moore,  1  Ashm.  26. 

595.  An  agreement  not  to  appeal  from  a  jus- 
tice's judgment,  must  be  in  writing;  otherwise  it  is 
not  bmding.  Dawson  v.  Condy,  7  8.  &  R.  366. 
The  right  of  appeal  is  to  be  favored.  Dickinson 
V.  M' Quire,  1  Ashm.  47. 

596..  In  an  action  before  a  justice,  the  sum  de- 
manded by  the  plaintiff  gives  him  the  right  of 
appeal,  if  the  decision  is  in  whole  o^in  part  against 
him  ;  and  the  sum  adivdieated  against  the  defend- 
ant alone  determines  his  right orappeal.  M* Gon- 
negal  v.  Hopper,  1  Ashm.  l95. 

597.  Where,  in  a  suit  before  a  justice,  the  par- 
ties referred  the  case,  and  agreed,  by  entry  on  the 
justice's  docket,  that  the  award  of  the  referees 
should  be  final,  the  common  pleas  dismissed  an 
appeal.    Boeleau  v.  Phillips,  1  Ashm.  92. 

596.  If  a  justice  refuse  to  permit  bail  to  be  en- 
tered fbr  an  appeal  from  his  judgment,  he  thereby 
denies  the  appeal  itself.  Gregor  v.  Slingluff,  1 
Miles,  210. 

599.  A  party  ready  and  willing  to  comply  with 
the  prereouisites  to  an  appeal  cannot  be  deprived 
of  his  right  by  the  wilful  or  accidental  omission 
of  the  justice.  An  appeal,  in  such  case,  may  be 
filed  nunc  pro  tunc.  Louderback  v.  Boyd,  1  Ashm. 
380.  '^ 

600.  In  computing  the  20  days  allowed  for  en- 
tering an  appeal,  by  the  act  0^^1810,  the  day  on 
which  the  judgment  was  entered  is  excluded. 
Brotone  v.  Browne,  3  S.  &;  R.  496. 

601.  Under  the  act  of  1804,  the  transcript  must 
have  been  filed  in  the  office  of  the  prothonotary 
within  20  days  from  the  time  of  judgment.    Aino- 
ton  V.  Haggerman,  1  Browne,  94. 

602.  Under  the  act  of  1810,  the  tr^script  must 
be  filed  on  or  before  the  first  day  of  the  next  term 
after  entering  bail  on  the  appeal ;  and,  therefore, 
where  judgment  was  obtained  before  the  justice, 
on  the  second  of  June,  and  on  the  same  dav  the  de- 
fendant entered  bail  for  an  appeal,  but  did  not  file 
the  transcript  until  the  seventh  of  June,  the  return 
day  of  June  term  being  the  fourth,  the  court  dis- 
missed the  appeal,  although  the  defendant  was  not 
bound  to  enter  bail  before  the  first  day  of  June 
term.     Talbert  v.  Williams,  1  Browne,  160. 

603.  Under  the  act  of  1804,  it  was  not  necessary 
that  an  appeal  should  be  entered  on  the  docket 
of  the  prothonotary  within  20  dtLys  from  the 
time  of  the  judgment.  It  was  sufficient  if  it  was 
entered  before  the  justice,  and  security  given 
within  that  period,  and  if  the  transcript  was  filed 
with  the  prothonotary  before  the  commencement 
of  the  next  term  after  the  judgment.  BeaU  v. 
Dougherty,  3  Binn.  432. 

6(M.  It  seems  that  the  transcript  of  a  suit  before 
ajustice  is  sufficient,  if  it  set  forth  the  substsnce 
of  his  proceedings,  though  inartificially  ;  and  that, 
if  the  transcript  be  defective,  the  court  of  common 


186 


APPEAL. 


I»lea8  may  receive  an  additional  retara  firom  the 
justice,  or  examine  him  on  oath.  CpcAron  v. 
Parker,  6  S.  &  R.  549. 

605.  An  aj)peUee,  who  would  avail  hiniaelf  of  a 
defect  appearing  on  the  juatipe's  transcript,  most 
do  so  at  the  first  opportunity ;  if  he  lie  by  and  suf- 
fer an  amended  return  to  be  received,  and  take  no 
step  for  more  than  a  year,  he  cannot  afterwards 
object,  ib.  S.  P.  Shank  v.  IVarfUl,  14  S.  &,  R. 
SOo.     See  also  Robinson  v.  ShrowU,  1  Ashm.  168. 

606.»A  motion  to  strike  off  an  appeal  cannot  be 
mad^until  the  first  day  of  the  term  to  which  the 
appeal  is  entered.  Calvert  v.  Rdw,  1  Browne, 
2o6. 

607.  Where  the  appeal  was  entered  to  August 
term,  1821,  and  the  motion  to  dismiss  the  appeal, 
on  the  ground  of  the  recognizance  being  defective, 
was  not  made  until  May,  ld23,  it  was  held  too  late. 
Shank  v.  ITarfeU,  14  S.  &  R.  205. 

608.  A  refusal  to  strike  off  an  appeal,  on  motion, 
is  not  ground  of  error,  if  the  reasons  for  the  motion 
did  not  appear  on  the  record  when  tlie  court  de- 
cided upon  it.  Brown  v.  Honneter.  16  S.  &>  R. 
138. 

609.  The  proceedings  in  the  common  pleas,  on 
an  appeal,  are  de  novo  only  as  to  the  declaration, 
pleaamgs,  and  evidence ;  but  the  cause  of  action 
must  continue  the  aame.  (hoen  v.  ShelhamcTf 
3  Binn.  45.      • 

610.  .It  is  a  settled  rule,  that  the  cause  of  action 
must  exist  at  the  commencement  of  the  suit,  and 
cannot  be  varied  by  subsequent  circumstances,  ib, 
JfUughlin  V.  Parker,  3  S.  &  R.  144.  Bechtel  v. 
Cobaughy  10  S.  &  R.  121. 

611.  Nothing  can  be  recovered  on  an  appeal 
which  could  not  be  recovered  before  a  justice, 
except  the  intermediate  interest.  Moore  v.  IVaite, 
1  Bmn.  219.  Otoen  v.  Shelhamer,  3  Binn.  45. 
fVriiiht  V.  Guy,  10  S.  &  R.  227. 

612.  There&re,  if  it  appear  from  the  transcript, 
that  the  justice  exceeded  his  jurisdiction,  the  oe- 
fendant  may  take  advantage  of  the  error,  though 
after  a  plea  of  the  general  issue,  and  a  trial  upon 
the  merits.  Moore  v.  Waite,  1  Binn.  219.  Wright 
V.  Ouy,  ubi  sup. 

613.  And,  it  it  appear^  from  the  record  of  the 
common  pleas,  that  a  different  cause  of  action  was 
prosecuted  from  that  decided  b^  the  justice,  or  a 
distinct  demand  blended  with  it,  Uie  judgment 
will  be  reversed.    Moore  v.  Watte,  ubi  sup. 

614.  The  form  of  action  may  be  sometimes 
changed ;  the  cause  of  action,  never.  CaldtoeU  v. 
Thompson,  1  Rawle,  370. 

615.  But,  although  the  cause  of  action  must 
appear  to  be  the  same,  yet,  where  the  transcript 
stated  that  the  suit  was  on  a  promissory  note,  and 
on  the  appeal  the  evidence  was  of  a  sealed  instru- 
ment, or  bill  obligatorv  for  the  sum  stated  in  the 
transcript,  it  was  held  that  the  variance  was  not 
material,  the  cause  of  action  being  evidently  the 
same.    Bechtel  v.  Cobaugh,  10  S.  Sl  R.  121.     * 

616.  If  the  declaration  lav  the  cause  of  action 
to  have  accrued  on  a  day  suosequent  to  the  com- 
mencement of  the  suit  before  the  justice,  it  is 
error.  Miller  v.  Ralston,  1  S.  &  R.  309.  MLaugh- 
lin  V.  Parker,  3  S.  &  R.  144.  Langer  v.  Parish,  8 
S.  Si  R.  134.    Roud  v.  GrijffUh,  11  S.  &  R.  130. 

617.  And  the  supreme  court,  on  error,  will  not 
send  back  the  record  to  the  common  pleas,  to  be 
amended.     Linger  v.  Parish,  8  S.  <Sb  R.  134. 

618.  But  the  jury  may  find  a  verdict  for  a 
larger  sum  than  was  within  the  jurisdiction  of  the 
justice ;  and  such  verdict  is  not  evidence  that  the 
justice  had  no  jurisdiction.  MKinley  v.  MCalla, 
5  Binn.  600.  MEntire  v.  MElduf,  1  S.  &  R. 
19. 

619.  If  it  appear  on  the  record  that  the  plaintiff 
has  staled  his  cause  of  action  generally,  and  that 


be  has  averred  that  his  demand  dM  aot  eaoead 
one  hundred  dollars,  it  ia  anfficient  to  show  Hiat 
the  justice  had  jnrisdieUon.  M Entire  ▼.  M'EUuff, 
1  S.  <Sb  R.  19. 

620.  But  if,  on  an  appeal,,  in  an  action  on  an 
account  for  leas  than  $100,  the  sum  recovered 
in  the  common  pleas,  exoeed  the  sum  of  $100| 
and  interest  thereon  up  to  the  time  of  the  le- 
covery,  judgment  will  be  reversed.  Laird  ▼. 
M'Conaehytli  S.  &  R.  290. 

621.  Although  the  judgment  of  the  oommoa 
pleas  be  erroneous,  if  the  sum  recovered  be  be- 
yond the  jurisdiction  of  the  justice,  yet  it  is  not 
void  ;  and,  therefore,  a  judgment  on  an  award  for 
1^175,  on  an  appeal  from  a  justice,  may  be  given 
in  evidence  in  support  of  a  plea  of  a  fonner  re- 
covery.   Hinds  V.  WiUU,  13  S.  &  R.  213. 

622.  On  an  appeal,  in  an  action  on  an  instnii- 
raent  not  negotiable,  brought  in  the  name  of  the 
holder,  it  cannot  be  objected  that  the  action  is 
misconceived,  the  mistalce  in  the  form  being  cored 
by  the  act  of  IdlO.  Levan  v.  Graverj  1  Aahm. 
30. 

623.  It  is  error  if  the  issue  on  an  appeal  be  tried 
in  the  names  of  different  parties  from  thgan  in 
which  the  appeal  was  entered.  As,  where  the 
suit  before  the  justice  was  in  the  name  of  A,  for 
the  use  of  B,  a^rainst  C,  and  iasae  tried  was  in  the 
name  of  B,  assignee  of  A,  against  C.  Steklef  v. 
Harp,  5  S.  d^  R.  544.  See  also  Moore  v.  Laauasttr, 
Wright,  35. 

6^.  When  a  cause,  upon  which  judgment  has 
been  rendered  by  a  justice,  comes  before  the  com- 
mon pleas,  by  appeal,  it  becomes  an  action  at 
common  law,  ana  is  liable  to  a  writ  of  error. 
Beale  v.  Dougherty,  3  Binn.  432. 

625.  It  seems  that  a  statement  is  not  proper  on 
an  appeal.  Stehley  v.  Harp,  5  S.  &  R.  544.  Com- 
TRA,  I%omp$on  V.  Gifford,  12  S.  &.  R.  74. 

626.  On  an  appeal,  the  justice  may  prove,  by 
parol,  the  amount  of  the  plaintiff's  demand  ^before 
him.  Hoops  v.  Worthington,  1  Browne,  336.  S.  P. 
Downey  v.  Ferry,  2  Watts,  304. 

627.  The  form  of  a  suit  before  a  joatioe  may  be 
changed  on  an  appeal,  if  the  eauae  of  aetion  be  not 
changed.    Lyon  v.  Chaiker,  2  Watts,  14. 

628.  An  informalitv  in  the  plaintiff**  name,  in 
the  justice's  court,  will  be  disregarded  in  the  court 
appealed  to.     Graham  v.  Vandalore,  2  Watts,  131. 

629.  The  plaintiff  obtained  judgment  before  a 
.justice,  on  the  31st  of  January,  1822,  for  $30 ;  de- 
fendant appealed,  and  having  given  new  evidence, 
a  verdict  was  given  for  the  plaintiff  for  $13,  on  the 
3d  of  May,  1823.  Held  that  the  aot  of  1st  April, 
1823,  governed  the  case,  and,  therefore,  that  the 
plaintiff  was  entitled  to  his  costs  before  the  justice, 
but  that  each  party  was  to  pay  his  costs  on  the 
appeal.     Grace  v.  AUemus,  15  S.  &,  R.  133. 

630.  On  an  appeal  by  the  defendant,  if  the  plain- 
tiff recovei  less  tnan  he  did  before  the  justice,  and 
the  defendant  has  produced  evidence  which  be  did 
not  give  before  the  justice,  the  plaintiff  will  recover 
his  costs  before  the  justice ;  but  each  party  must 
pay  his  costs  on  the  appeal.  Kimble  v.  SaunderSf 
10  S.  dt  R.  193. 

631.  Where  the  defendant  appeals,  under  the 
hundred  dollars  act,  and  the  judgment  is  affirmed, 
the  plaintiff  is  not  liable  for  costs,  thoug^h  he  pro- 
duced evidence  not  heard  before  the  justice.  /V»r- 
tune  V.  Tuler,  1  Ashm.  11.  See  HonnUer  v.  Brown, 
1  Pennsvl.  487. 

632.  On  an  appeal,  if  the  defendant  produce  no 
other  evidence  before  arbitrators,  than  that  ex- 
hibited before  the  justice,  the  plaintifl^  if  he  re- 
cover less  than  he  recovered  before  Htb  justice, 
is  not  entitled  to  costs.  Morrell  v.  Jiewton,  1 
Browne,  202. 

633.  If,  on  an  appeal  by  the  plaintiff  from  the 
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of  a  justioe,  on  an  award  of  referees,  in 
Tavor  of  the  defendant,  for  a  certain  snin,  the  de- 
fendant recover  a  leas  anm  in  the  common  pleas, 
the  plaintiff  is  not  entitled  to  costs.  Bowman  t. 
SeM'f  3  S.  A  EL.  306. 

634.  A  plaintiff  who  reooYors  leas  on  an  award 
of  arbitrators,  than  before  the  Justioe,  is  not  en- 
titled to  coats,  nor  can  the  arbitrators^ve  them  to 
Mm.    Downs  v.  Lewis,  13  S.  &  R.  1^. 

635.  A  defendant  appealing  and  obtaining  a  ver- 
diet,  IB  entitled  to  costs,  though  he  gave  new  evi- 
dence above.  M'MiUam  v.  HaU,  2  Pennsjl.  73. 
See  Bail,  VII. 

636.  It  is  not  necessary  to  file  an  aBSdavit,  on 
appeal  from  a  justice,  to  a  plea  that  impeaches  the 
ooDsiileration  of  a  note.  Davis  v.  Yotatg,  3 
Monr.  382. 

^37.  Under  the  New  York  r^ssikd  statute  of 
April,  1818,  extending  the  jurisdiction  of  justices, 
the  xetom  of  the  justice,  in  a  ease  appealed  from 
htm  to  the  common  pleas,  was  conclusive  only  as 
to  those  pajrticulars  which,  by  the  18th  section  of 
the  act,  he  was  required  to  return ;  and  it  could 
not  be  received  as  evidence,  on  a  trial  before  a  jury 
in  the  common  pleas,  of  any  other  iacts.  Rawson 
V.  JSdams,  17  Johns.  130. 

638.  But  where  the  justice  further  stated,  in  his 
return,  that  the  parlies  hefore  him  mutually  admit- 
ted eertain  fecta,  which  he  specified,  it  was  held 
that  these  admiaainna  might  be  embraced  in  the 
words  of  the  act,  requiring  justices  to  state  "  the 
demands  of  the  parties,  and  the  issue  joined  ;*'  and 
that  the  return  so  far  was  admissible  evidence,  ib.  • 

639.  By  the  *'  witnesses,"  whose  names  the  jus- 
tioe was  required,  by  the  statute,  to  return,  was 
intended  not  mefelv  persons  called  to  testify,  and 
awom  or  lejeoted,  tn  a  technical  sense,  but  evi- 
dence ;  and  that,  therefore,  the  justice  must  have 
slated,  in  his  return,  not  only  the  names  of  the 
peraons  offered  or  sworn  as  witnesses,  but  the 
documentary  or  written  evidence,  admitted  or 
offered,  and  rejected  by  him  ;  otherwise,  on  the 
trial  before  the  court  of  common  pleas,  any  docu- 
mentary evidence  not  stated  in  the  return,  could 
■ot  be  admitted ;  it  being  the  intention  of  the  act 
to  confine  the  parties,  aAer  the  appeal  to  that  court, 
to  the  aame  issue,  and  the  same  evidence  as  taken 
in  the  court  below,  excepting  such  evidence  only 
as  might  have  been  offered,  and  improperljr  reject- 
ed by  the  justice.  M*Chesney  v.  Lansing f  18 
Johns.  386. 

640.  The  17th  section  of  the  act  which  gave  the 
party  aggrieved,  wheie  the  judgment  was  above 
|k25,  an  aapeal  to  the  oourt  of  common  pleas,  re- 
ferred only  to  cases  in  which  a  judgment  was 
given,  after  trial  of  an  issue  in  fact,  and  not  to  a 
case  of  a  judgment  on  demurrer,  or  an  issue  at 
law.  Peters  v.  Parsons,  18  Johns.  140.  Breese 
V.  WiUiams,  20  Johns.  280. 

641.  Where  there  was  an  appeal,  after  a  trial  of 
an  issue  in  fact,  there  should  have  been  a  new  trial 
by  jury,  on  the  testimony  of  the  same  witnesses, 
of  such  issue,  taken  upon  proper  pleadings,  in  the 
court  of  common  pleas.  Breese  v.  Wiuiams,  20 
Johns.  280. 

642.  The  practice  of  the  common  pleas,  of  pro- 
ceeding on  such  appeal,  by  a  general  a8si|rnment 
of  errors,  was  incorrect  ib.  Reab  v.  Moor,  19 
Johns.  337. 

643.  A  witness,  not  sworn  before  the  justice, 
could  not  be  received  in  the  common  pleas,  to 
prove  the  interest  of  another  witness,  who  was 
sworn  below.  Dunlop  v.  Pattirson,  5  Cow.  243. 
S.  P.  2  Halst.  127. 

644.  No  appeal  lay  to  the  common  pleas,  unless 
the  amount  of  the  verdict  or  judgment  exceeded 
^fi&.     Marsh's  ease,  19  Johns.  171. 

645.  If,  on  the  trial  of  the  appeal  in  the  common 


pleas,  the  appellant  obtained  a  verdict  for  more 
than  !f50,  Ke  was  entitled  to  judgment  for  the 
amount  of  the  verdict,  though  it  ej^ceeded  the 
justim's  jurisdiction.  Palmer  v.  Wylie,  19  Johns. 
276. 

646.  The  common  pl^as  could  not  order  a  cause, 
brooffht  before  them  on  appeal  fh>m  a  justice,  to 
be  referred,  but  must  have  proceeded  to  hear  it, 
and  decide  on  the  proofs  offered  in  the  justice*s 
court.  People  v.  Washington  Common  Pleas,  20 
Johns.  363. 

647.  On  such  appeal,  the  appellee  was  entitled 
to  costs,  in  all  cases  where  the  verdict  was  found 
for  him.    Merritt  v.  Lefevre,  19  Johns.  265. 

648.  The  number  of  days  after  judgment  within 
which  an  appeal  is  to  be  taken,  is  exclusive  of  the 
day  on  which  Judgment  is  given.  Dean's  ease, 
2  Cow.  606.    612,  noU. 

649.  Papers  required  to  be  served  on  a  justice, 
on  making  an  appeal,  may  be  served,  in  his  ab- 
sence, on  a  member  of  his  femily  of  suitable  age. 
People  V.  Ulster  Common  FUas,  7  Wend.  492. 

650.  If  a  party  in  a  justice  s  court  serves  a 
notice  on  the  other  party  to  produce  a  paper  at  the 
trial,  or  that  parol  evidence  will  be  given  of  its 
contents,  and  parol  evidence  is  given  accordingly  ; 
such  notice  is  available  on  the  appeal,  and  will 
entitle  the  party  who  gave  it  to  jri?e  the  parol  evi» 
dence  in  the  appellate  court,  if  the  paper  be  not 
produced.    Redo  v.  Mooty  19  Johns.  337. 

651.  The  parties  agreed,  on  the  suggestion  of 
the  justice,  to  wave  Uieir  pleadings,  and  go  into 
their  cause  on  the  merits.  On  judgment  being 
given,  one  of  the  parties  appealed,  and  the  justice 
returned  the  agreement.  Held  that  no  objection 
could  have  been  taken  to  the  form  of  the  pleadings 
before  the  justioe,  and  that  the  agreement  extend- 
ed also  to  the  cause  in  the  common  pleas,  on 
appeal ;  and  that  no  objection  to  the  form  of  tlie 

5 leadings  could  be  taken  there.    Stephens  v.  Baird, 
Cow.  274. 

652.  Where  the  defendant,  in  a  justice's  court, 

C leaded  in  abatement,  upon  which  issue  was  taken, 
ut  the  justice  denied  an  adjournment  to  the 
defendant  for  the  purpose  of  obtunin^  evidence  to 
prove  his  plea ;  whereupon  he  pleaded  the  general 
issue,  and  went  to  trial  on  the  merits,  upon  which 
judgment  was  against  him,  and  then  brought  a 
certiorari  to  correct  the  error  of  refusing  to  adjourn, 
and  an  appeal  to  the  common  pleas  upon  the 
merits ;  held  that  the  appeal  only  would  lie,  and 
the  certiorari  was  quashed.  Baldwin  v.  Qoodyear^ 
4  Cow.  536.  ^ 

653.  For  any  error  that  intervenes  in  a  si^Der 
fore  a  justice  after  issue  joined,  the  remedy  is  b^ 
appeal,  and  not  by  certiorari.  People  v.  Schoharie 
Common  Pleas,  1  Wend.  315. 

654.  An  appeal  may  be  allowed  by  a  conimis^ 
sioner,  though  he  do  not  reside  in  the  county 
where  the  judgment  was  rendered.  People  v. 
Rensselaer  Common  Pleas,  7  Wend.  533. 

655.  By  the  ^50  act  of  1824,  an  appeal  is  in- 
effectual, unless  an  appeal  bond  be  given,  and  costs 
paid  by  the  appellant  within  four  days.  But  these 
facts  need  not  appear  from  the  justice's  return. 
On  the  return  being  filed,  it  will  l>e  presumed  that 
the  appellant  has  proceeded  regularly  before  the 
justice.  ShoUs  v.  Judges  of  Yates  County,  2  Cow. 
506. 

656.  The  justice's  aoprobation  of  the  appeal 
bond  may  be  inferred  nom  the  act  of  filing  it ; 
and  the  appellee  cannot  object  to  a  hearing  of  the 
appeal  because  the  justice  has  not  indorsed  his  ap« 
probation  on  the  bond,  nor  because  he  has  not 
filed  it  within  the  time  required  by  the  act.   ib. 

657.  Though  the  justice  do  not  file  his  return  on 
the  first  day  of  the  term  of  C.  P.  next  after  the 
appeal,  that  court  should  not  quash  the  return  but 
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ftfoeeed  thereon  when  it  comes  in.  Kdlogg^s  case, 
3  Cow.  37*2. 

658.  The  common  pleas  hare  no  jurisdiction  of 
an  appeal  case,  unless  the  proceedings  xcfttired 
by  the  36th  section  of  the  act,  relative  to  the  ap- 
peal  bond,  &o.f  are  strictly  complied  with.  That 
court  cannot  amend  the  bond ;  nor  can  it  acquire 
jurisdiction  (when  the  bond,  &c.,is  defective)  by 
consent  of  parties,  and  by  their  proceeding  to 
trial.  A  judgment  ffiven  in  such  case  has  no 
effect.  LdUham  v.  E&erton,  9  Cow.  227.  Chrytf 
lik's  ease,  4  Cow.  W.  JUvord's  ease,  6  Cow. 
d85.    Brown's  ease,  7  Cow;  468. 

659.  The  court  may  refuse  to  proceed,  for  want 
of  jurisdiction,  if  they  become  satisfied,  during 
the  trial,  that  the  appeal  bond  was  executed  witfa^ 
out  authority.     Shetkar's  case,  4  Cow.  640. 

660.  On  quashing  the  appeal  for  want  of  juris- 
diction, where  the  bond  is  defecUye,  the  court 
may  award  costs  of  the  motion,  as  they  have 
jurisdiction  of  the  person.  Daxis  9f  Sowle  s  ease, 
5  Cow.  33.  But  tney  cannot  award  the  general 
costs  of  the  cause.  Benson's  case,  6  Cow.  592. 
People  V.  Judges  of  Madison,  7  Cow.  423.  See 
MtiUmrd's  ease,  ib.  593.  See  WUliams  ▼.  Blunt, 
2  Mass.  207. 

661.  A  pjsrty  is  not  entitled  to  an  api»eal,  unless 
the  affidavit  on  which  its  allowance  is  asked  is 
made  within  10  days  afler  rendition  of  judgment. 
People  V.  Hayden,  4  Wend.  203. 

66S.  To  warrant  an  appeal,  the  costs  must  be 
actually  paid :  the  jostice  cannot  wave  payment 
by  charging  tliem  m  account  against  tne  party. 
£a  Farge's  case,  %  Cow.  61. 

663.  And  all  the  costs  must  be  paid  to  the  jus- 
tice :  the  party  has  no  right  to  retain  a  part  as  be- 
longing to  him.  People  v.  Saratoga  Judges, 
I  Wend.  282. 

664.  The  fact  of  payment  to  the  justice  need 
not  be  indoried  on  the  appeal  bond.  KeUogg*s 
case,  3  Cow.  372. 

665.  It  is  no  cause  for  quashing  an  appeal,  that 
the  justide  took  less  costs  than  he  was  entitled  to, 
when  a  party  was  willing  and  offered  to  pa^  all 
that  could  be  required  of  him,  and  in  fact  paid  all 
that  was  demanded.  People  v.  Genesee  Common 
Pleas,  4  Wend.  202. 

666.  To  entitle  a  party  to  &pyeal,  he  must  pay,  not 
only  the  75  cents  for  making  and  filing  the  retorn, 
but  the  costs  to  the  justice.  Paving  the  75  cents 
to  the  justice,  and  the  costs  to  the  opposite  party, 
will  not  satisfy  the  words  of  the  act,  which  are  to 
be^^n  strictly  against  the  party  seeking  to  ap- 
peflP  Stephens  s  ease,  6  Cow.  69. 

667.  A  notice  of  appeal  served  on  the  justice 
did  not  state  that  the  appeal  was  made  to  the  com- 
mon pleas;  the  appeal  bond,  however,  did  so 
state,  and  the  justice  made  a  return :  held  to  be 
regular.     Clarke's  ease,  3  Cow.  379. 

668.  The  common  pleas  are  bound,  ordinarily, 
to  try  ah  appeal  case  on  the  pleadings  and  issue 
joined  berore  the  justice ;  but  when  new  matter 
of  defence  ariees  afler  the  justice's  judgment  is 
given,  it  may  be  pleaded  puts  darrein.  People  v. 
Ontario  Common  Pleas,  1  Wend.  80. 

669.  On  an  appeal  under  the  statute  of  1818,  it 
was  not  error  for  the  common  pleas  to  try  without 
a  jury,  when  neither  party  demanded  one. .  FUno- 
er  V.  Mien,  5  Cow.  654.  Seeus,  under  statute 
1824,  though  both  parties  elect  a  trial  by  the  court. 
Ccfwen  y.  Bush,  3  Cow.  343. 

670.  A  party  has  a  right  to  appeal  firom  a  judg- 
ment rendered  on  an  ex  parte  hearing  after  issue 
joined.  People  y.  Madison  Common  Pleas,  2 
Wend.  628. 

671.  An  appeal  lies  in  all  cases,  whether  the 
ji^dgment  of  the  justice  be  upon  an  issue  of  law 
pt  fact     Peqple  y.  Judges  oj  Columbia,  5  Cow. 


285.     Haywood^s  toss,  ib.  19.     S.  P.  Psmia  w. 
Schoharie  Common  Pleas,  2  Wend.  960. 

672.  An  appeal  lies  from  a  jud^^oaeni  In  ftvor 
of  the  plaintiff,  where  an  issue  is  joined ;  though 
the  defendant  do  not  appear,  and  take  no  part  m 
the  trial.    Stt^ord's  case,  6  Cow.  44. 

673.  A  nonsuit  before  a  justice,  after  hearing 
proofs,  can  be  reviewed  only  by  appeal.  Qlsamm 
V.  Clark,  9  Cow.  57. 

674.  A  trial  as  to  part  of  the  defendants  puts  the 
whole  to  the  remeoy  by  appeal,  though  some  do 
not  appear ;  or  where  some,  being  infents,  appear 
by  attorney ;  and  in  neither  case  will  a  certiorari 
lie.  Moody  v.  Gleason,  7  Cow.  482.  8.  P.  Peo- 
ple v.  Onondaga  Judges,  ib.  498. 

675.  The  common  pleas  may  appoint  a  gnardiaa 
ad  litem  for  infants,  on  appeal,  Uiough  none  was 
appointed  in  the  justice's  court,  7  Cow.  482. 

676.  Where  there  is  a  trial  before  the  justice  as 
to  part  only  of  the  defendants,  and  an  appeal  by  all, 
the  oommon  pleas  should  continue  the  cause  and 
assess  damagies  against  those  who  did  not  plead 
below,  thoogn  the  defendants,  who  did  plead,  are 
acquitted  in  the  oommoii  pleas  for  want  of  evi- 
dence, 7  Cow.  492. 

677.  If,  after  trial  commenced,  the  court  quash 
the  appeal  for  this  cause,  it  is  a  mistrial,  which 
they  should  set  aside,  and  proceed  to  trial  de 
novo.  lb. 

678.  The  plaintiff,  appellant  or  appellee,  in  the 
common  pleas,  may  submit  to  be  nonsuited,  as  in 
other  cases.  People  v.  Tonufkins  C.  P.  8  Cow.  131. 

679.  If  the  common  pleas  allow  a  justice  to 
amend  his  judgment  so  as  to  nuke  it  conform  to 
the  appeal  bond,  the  supreme  court,  on  proper 
affidavit,  will  issue  a  mandamus  to  quash  tne  ap- 
peal.    People  V.  Tioga  Common  PUas,  1  Wend. 

680.  An  appellant  is  entitled  to  amend  an  ap- 
peal bond,  where  there  is  a  variance  between  the 
amount  of  the  judgment  specified  in  the  bond 
and  that  actually  rendered,  although  the  appeal 
was  prosecuted  previous  to  the  revised  statutes 

?)ing  into  effect.     People  v.  Herhimer  Comimon 
leas,  4  Wend.  206. 

681«  Though  the  placita,  in  an  appealed  case, 
omit  to  state  that  the  court  was  held  before  the 
judges ;  and  be  of  a  term  subsequent  to  the  coming 
m  of  the  return,  and  the  cause  be  tried  at  a  subse- 
quent term,  and  there  be  no  continuances  to  that 
time,  yet  these  defects  are  all  cored  by  the  statute 
of  amendmeotn  and  jeofiuls.  Jennings  y.  Webster, 
7  Cow.  256. 

682.  On  appeal  to  the  common  pleas,  and  ver- 
dict for  the  defendant,  the  court  may  award  double 
costs  within  the  statute  for  the  more  easy  pleading 
in  certain  suits.    Dennison's  case,  5  Cow.  416. 

683.  An  appellant,  who  reduces  the  recoyery 
before  a  justice  to  the  amount  of  ^10,  is  en- 
titled to  costs  of  the  appeal,  though  the  appeal 
was  entered  before  the  revised  statutes  went  into 
operation.  People  v.  H^kimer  Common  Pleas,  4 
Wend.  210. 

684.  The  appellant  is  not  bound  to  pay  his  own 
costs,  nor  any  more  than  the  costs  recovered  by 
the  opposite  party,  and  included  in  the  judgment. 
Beaatestone's  case,  7  Cow.  507. 

685.  An  appellee,  plaintiff  in  a  justice^s  court, 
though  residing  out  of  the  county  where  the  ap- 
peal is  pending,  is  not  within  the  general  rules 
of  a  court  of  common  pleas,  providing  that  judg- 
ment may  be  given  against  a  non-resident  plain- 
tiff, on  bis  negfecl  to  give  the  defendant  security 
for  costs.     Tnomas's  case,  8  Cow.  110. 

686.  The  plaintiff,  in  a  justice's  court,  recovered 

{40,  and  on  appeal  his  recovery  was  reduced  b) 
3 12^ ;    held  that  he  was  entitled  to  $7,  coSts, 
with  disbursements,  and  that  the  common  pleas 
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bad  iko  dilcretion  to  redvee  the  ooste.    IiampiRan'j 
MM,  6  Cow.  400. 

687.  That  discretion  ezitts  in  thone  cases  only 
where  the  appellee  recovers  less  in  the  eommon 
ideas  than  in  the  jostice's  court,  but  yet  more  than 
f25.  ib. 

668.  Where  a  plaintiff  is  nonsuited  in  an  appeal 
eause,  the  defendant  is  entitled  to  recover  only  $7 
eosts,  exclusive  of  disbursements.  PtopU  v.  Onon." 
dmga  Common  FleaSj  1  Wend.  290. 

6dS>.  So,  whenever  the  recovery  does  not  exceed 
$!IK,  whichever  party  prevails.  People  v.  Orange 
Common  PUaa,  2  Wend.  290. 

ii90.  The  common  pleas  cannot  restrain  the 
apD||lHit  from  proceeding  till  security  for  costs  is 
gi^SP^n  the  ground  that  he  is  a  non*resident ; 
nor  Soi  they  oraer,  that  till  security  for  costs  is 
given,  the  appellee  shall  be  entitled  to  affirmance 
of  his  judgment.  All  that  can  be  required  is  the 
security  nwde  necessary  by  the  statute.  People  v. 
Jmd^eo  of  ffmskingtmi  Comti^,  1  Cow.  576. 

6^1.  An  appellant  is  not  entitled  to  costs,  un- 
kas  the  verdict  for  the  appellee  in  the  common 
pleas  is  ^10  (or  more)  leas  than  the  verdict  or 
lud^ment  before  the  justice,  exclusive  of  the  costs 
HI  ttie  j«stioe*s  court.  People  v.  Herkimer  Com- 
mon Pleasy  7  Wend.  509. 

698.  It  is  not  necessary  that  an  officer,  on  al- 
lowing an  appeal  from  a  justice,  should  add  the 
title  of  his  office  to  his  siffnature.  People  v.  Rons- 
oeUter  Common  Pleas ^  6  Wend.  543. 

693.  The  common  pleas  are  not  restricted  to  a 
simple  affirlbance  or  reversal  of  a  justice's  judg- 
ment, but  may  (in  South  Carolina)  remand  the 
case  for  a  new  trial,  with  instructions.  Harris  v. 
FergMMony  2  Bailey,  397. 

G^.  In  Kentucky,  the  validity  of  the  statute  of 
1812,  increasing  the  jurisdiction  of  justices,  does 
not  come  in  question  on  an  appeal  from  a  justice's 
judgment.  Suter  v.  CardioeU,  6  Monr.  TH.  Pol- 
imsd  V.  HoUman,  4  Bibb,  416. 

G96.  An  appeal  lies  from  a  judgment  of  a  jus- 
tice against  a  constable  for  money  collected  and 
noi  paid  over,  if  the  amount  exceeds  five  pounds. 
Craddoek  v.  PaUenon,  1  Monr.  9. 

696.  And  from  a  iudgment  of  nonsuit  rendered 
by  a  justice.  Breatetmdge  v.  Husied,  Wright, 
70. 

697.  A  putv  may,  in  the  discretion  of  the  ap- 
pellate couri,  nle  a  declaration  containing  a  cause 
of  action  cognizable  by  a  justice.  Condict  v.  Ste- 
•ens,  1  Monr.  74. 

698.  If  a  declaration  is  not  filed,  the  party  must 
prove  a  demand  within  a  justice's  jurisdiction. 
Patterson  v.  Martin,  1  Manh.  348.  Latham  v. 
Forde^  ib.  410. 

699.  An  appeal  will  not  be  quashed  for  want  of 
jurisdiction  of  the  justice,  unless  such  want  appear 
on  the  face  of  the  proceeding,  or  is  stated  as  the 
ground  for  quashing.  Paine  v.  Commissioners ^ 
Wright,  417. 

7(J0.  All  final  judgments  of  justices,  except  those 
entered  by  confession,  may  be  appealed  from ;  and 
bail  for  stay  of  execution  will  not  prevent  an 
appeal.    Jiealy  v.  Sezton,  Wright,  314. 

701.  In  Ohio,  appeals  from  justices  must  be 
entered  in  the  court  of  common  pleas,  within  the 
two  first  days  of  the  next  term ;  and  if  that  court 
has  a  discretionary  power  to  enlarge  the  time,  the 
refusal  to  exercise  it  cannot  be  controlled  by  the 
supreme  court.  Price  v.  Orange^  Wright,  568. 
See  also  Torhet  v.  Ci^n,  6  Ham.  34. 

702.  On  an  appeal  firom  a  justice  to  the  circuit 
court,  it  is  immaterial  whether  the  warrant  of  the 
justice  was  voidable,  or  void ;  if  the  plaintiff  in 
the  circuit  court  can  give  evidence  supporting  a 
cause  of  action  cognizable  by  the  justice,  and  of 
Ihe  same  species  of  that  in  which  the  judgment  | 


below  was  rendered,  it  is  sufficient     Burton  v. 
Ltmgs,  3  Litt.  443. 

703.  Where  the  justice  had  no  jurisdiction,  on 
appeal,  judgment  will  be  aeainst  the  plaintiff. 
Mitchetl  V.  Warden,  5  Monr.  263.  Lane  v.  Young, 
1  Litt.  40.  Stephens  v.  BosweU,  2  J.  J.  Marsh. 
29^   Kirk  v.  WUUams,  4  Monr.  414. 

704.  On  appeal  by  the  defendant,  the  cause  is  in 
the  same  condition  arif  brought  into  court  by  the 
original  plaintiff,  and  he  must  prove  his  demand. 
Suter^  v;  Caidwdl,  6  Monr.  35. 

705.  If  the  circuit  court  dismiss  an  appeal  from 
a  justice,  they  should  not  affirm  his  judgment, 
unless  the  cause  is  so  before  them  that  they  coulu 
regularlv  try  it.   Chambers  v.  O^Bannon,  1  Litt.  194. 

706.  Where  a  justice  forgets  to  return  an  ap- 
peal, at  the  next  term  afler  the  judgment,  it  is 
proper,  (in  North  Carolina,)  upon  notice  to  the 
appellee,  to  return  it  and  place  the  case  on  the 
trial  docket  at  a  subsequent  term.  Laman  v.  Gil 
Christ,  1  Dev.  176. 

707.  Afler  an  appeal  prayed,  and  security  given, 
though  it  be  not  returned  into  the  county  court, 
yet  an  action  will  not  lie  on  the  judgment  appealed 
from.    Marshal  v.  Lester,  1  Car.  Law  Repoe.  101. 

708.  In  Tennessee,  an  appeal  from  a  justice 
must  formerly  have  been  taaen  on  the  day  when 
j udgment  was  rendered.  Hayes  v.  Kirk, 2  Overt*.  2^. 

709.  By  statute  of  1827,  two  days  are  allowed ; 
and  the  day  on  which  judgment  is  rendered  is 
excluded.     Carson  v.  Love,  8  Yerg.  215. 

710.  On  appeal  from  a  justice,  a  contract  not 
within  his  iurisdiotion  cannot  be  given  in  evidence. 
Wallen  v.  Lane,  1  Overt.  74. 

711.  Where  the  proceedings  returned  by  the 
justice  did  not  show  that  he  granted  the  appeal, 
except  by  the  recital  in  the  appeal  bond,  it  was 
held  that  the  circuit  court  had  not  jurisdiction  of 
the  case.    Rogers  v.  Hill,  1  Yerg.  400. 

712.  Where  a  justice  has  no  authority  to  proceed 
in  a  case,  and  refuses  to  proceed,  no  appeal  lies. 
Gibbs  V.  Bourland,  6  Yersr.  481. 

713.  In  Alabama,  an  objection  to  the  return  ol 
the  process  cannot  be  maoe  on  the  appeal,  unless 
it  was  made  before  the  justice.  J^eedJuun  v.  JVeio- 
som,  Minor,  407. 

714.  The  court  to  which  an  appeal  is  taken  is  to 
try  it  according  to  equity  and  justice,  without  re- 
garding any  defect  in  the  warrant,  summons,  or 
any  other  proceeding  of  the  juatice  ;  no  demurrer, 
nor  motion  to  quash,  in  the  appellate  court,  ought 
to  be  sustained.  Perry  v.  Brown,  Minor,  57.  See 
Gt^Ae  V.  Turner,  Minor,  204. 

715.  In  Connecticut,  an  appeal  by  the  defeipdant 
lies  firom  a  justice,  in  a  qui  tarn  prosecution  for 
thefl.  Burnkam  v.  Baker,  2  Root,  526.  But  not 
for  the  plaintiff.     Coit  v.  Geer,  Kirby,  269. 

716.  In  book  debt,  the  right  of  appeal  is  gov- 
erned wholly  by  the  amount  of  the  demand  laid 
in  the  declaration.  If,  therefore,  the  plaintiff  de- 
mand less  than  $7,  the  action  is  not  appealable, 
though  the  defendant  pleaded  that  the  plaintiff 
owed  him  more  than  ^.  Fowler  v.  Stocking,  5 
Dav,  539. 

717.  An  appeal  cannot  be  dismissed,  and  the 
justice's  judgment  also  reversed.  Runkle  v.  Run^ 
kle,  3  Mis.  &i. 

718.  An  appeal,  regularly  in  the  circuit  court, 
must  be  tried,  unless  there  was  no  legal  cause  be- 
fore the  justice.    Myers  v.  Woolfolk,  3  Mis.  348. 

719.  In  Indiana,  an  appeal  to  the  circuit  court 
will  be  dismissed,  unless  the  transcript  is  filed 
with  the  clerk  within  20  days  af\er  the  appeal 
bond  is  filed.  Brown  v.  MoiiseU,  3  Blackf.  381. 
S,  P.  ib.  253.  392. 

720.  The  justice  is  bound  to  file  bis  transcript 
seasonably,  although  his  fees  have  not  been  paid 
nor  tendered.    Ingram  v.  Flasket^  3  B)apkf  4»0 
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721.  If,  on  an  appeal,  the  defendant  file  addi- 
tional pleaa  in  the  circuit  court  without  objection, 
the  filing  thereof  cannot  be  assigned  for  error,  by 
the  plaintiff.  Abel  v.  BurgtU,  3  Blackf.  503.  Tu- 
Ur  V.  Deruon,  ib.  347.  See  also  Jfclson  r.  Zinkj  ib. 
101.     Bastion  v.  DtdrympU,  ib.  365. 

722.  Pleas  before  a  iiistice,  wMch*  are  objection- 
able, must  be  objected  to  in  his  court ;  the  objeo- 
tion,  if  first  made  in  the  appellate  court,  is  too 
late.     ATLdland  ▼.  (tuarles,  3  Blackf.  450. 

723.  The  admissions  made  by  a  party  in  a  jus- 
tice's court,  (the  party  being  a  competent  witness 
by  statute,)  on  his  oath,  cannot  be  proved  in  the 
appellate  court,  he  being  in  court  and  not  exam- 
ined.    Carter  ▼.  Buekner,  3  Blackf.  315. 

724.  The  judgment  of  the  county  court,  in 
Vermont,  dismissing  an  appeal,  is  conclusive  un- 
til reversed  on  error,  or  removal  of  the  cause  to 
the  supreme  court.  Loveland  v.  Burton,  2  Verm. 
521. 

725.  An  appeal  lies  from  a  judgment  in  an  ac- 
tion on  a  note  or  settled  account  under  ^20,  not- 
withstanding the  proviso  in  the  statute  1821, 
where  a  demand  exceeding  ^20  is  pleaded  in  off- 
set, in  such  action.     Baker  v.  Blodget,  1  Aik.  342. 

726.  But  no  appeal  lies  in  book  account  where 
the  plaintiff  does  not  demand  more  than  $10, 
though  the  defendant  plead  in  offset  a  claim  of 
more  than  $20,  if  it  appear  that  such  claim  is 
fictitious,  and  exhibited  for  the  sole  purpose  of 
making  the  case  appealable.  Brush  v.  BfurUnU, 
3  Verm.  46. 

,  727.  If,  in  such  suit,  the  ad  damnum  is  $10 
only,  yet  if  the  plaintiff  exhibits  an  account  of 
$10.67,  and  recovers  $10,  the  action  is  appeala- 
ble.    Church  y.  Fanduzee,  4  Verm.  195. 

728.  An  action  on  a  note  given  for  more  than 
$20,  but  reduced  below  that  sum  by  indorsements 
thereon,  is  appealable.     TifUr  v.  Laihrop,  5  Verm. 

729.  An  appeal  from  a  justice's  judgment  for 
more  than  five  pounds  cannot  be  heard  by  the 
county  court,  in  Kentucky,  but  must  go  to  the 
circuit  court.    Parks  v.  Hulmey  3  Dana,  499. 

730.  Written  notice  of  the  appeal  must  be  ^iven 
to  the  appellee,  in  Missouri :  reading  it  to  him  is 
not  sufficient.  Ifewberry  v.  Melton,  3  Mis.  121. 
And  a  constable  has  no  omcial  authority  to  serve 
the  notice.     Tigin  v.  MtUington.  3  Mis.  418. 

731.  Notice  served  afler  the  lapse  of  a  term  of 
the  appellate  court,  at  which  a  trial  might  have 
been  had,  but  ten  days  before  the  term  when  the 
case  was  tried,  is  insufficient.  J^ewberry  v.  Melton, 
3  M*.  121. 

732.  Notice  ffiven  by  an  a^ent  thus  —  A.  B.  by 
C.  D.  — is  sufficient.  RunJUe  v.  Runkle,  3  Mis. 
234. 

733.  An  appeal  lies  from  a  conviction  before  a 
justice  on  the  statute  of  1807,  for  punishing  un- 
due speculations.  Pemdman  v.  Robinson,  5  Verm. 
569. 

734.  In  all  criminal  prosecutions,  an  appeal  lies 
from  the  sentence  of  a  justice,  who  tries  without 
a  jury,  to  the  common  pleas,  where  a  trial  by  jury 
may  be  had,  by  necessary  construction  of  the 
constitution  of  Maine.  Johnson's  case,  1  Greenl. 
230. 

735.  In  Massachusetts,  no  appeal  lies  to  the 
common  pleas,  in  a  prosecution  under  the  militia 
law,  where  the  statute  takes  away  that  right. 
The  statute  does  not  contravene  the  article  in  the 
constitution  securing  the  right  of  trial  by  jury. 
Mountfbrt  v.  Hall,  f  Mass.  443. 

736.  In  New  Jersey,  a  plaintiff  may  appeal  from 
a  judgment  in  his  favor  ;  but  if  the  juagment  be 
rendered  on  a  verdict^  he  must  take  the  affidavit 
required  by  the  act  of  1821.  MUcr  v.  Martin, 
3Halst.20L. 


737.  Tendering  an  appeal  bond,  duly  executed, 
is  a  demand  of  an  appeal.  Thompson  v.  Wright, 
2  Green,  38. 

738.  On  an  appeal  the  cause  is  heard  anew  on 
its  merits.     Woodruff  v.  Games,  2  Pen.  506. 

739.  The  court  of  common  pleas  should  permit 
a  Justice,  who  is  present  in  court,  to  amend  his 
transcript,  by  stating  the  time  when  and  by  whom 
the  appeal  was  demanded,  provided  no  delay  is 
occasioned  thereby.  Allen  v.  Joiet,  3  HalsL  135. 
S.  P.  Camp  V.  Martin,  7  Halst.  181. 

740.  They  ought  to  receive  the  transcript,  ap- 
peal bond,  &c.y  although  not  delivered  the  first 
day  of  the  term  next  after  judgment  rendered. 
State  V.  Cormm&n  Pleas  of  Bergen,  2  Pen.  THk. 

741.  If,  upon  the  trial  before  the  justice,  «Hrty 
permits  a  witness  to  be  called  withoot  making 
any  objection  to  him,  he  cannot,  on  the  trial  of  the 
appeal,  introduce  witnesses,  not  examined  before 
the  justice,  to  prove  such  witness  interested. 
Price  V.  Ward,  2  Halst.  127. 

742.  The  mistake  of  the  justice  in  entering  the 
Christian  nahie  of  a  witness,  may  be  explained  by 

rirol  testimony  on  the  appeal.     Crane  v.  Warl, 
Pen.  650. 

743.  If,  upon  the  transcript  of  a  justice^s  docket, 
duly  certified  under  hand  and  seal,  the  justice,  on 
the  day  afler  the  certificate  bears  date,  makes  an 
indorsement  on  the  back  of  such  transcript,  **  that 
the  defendant  appeared  and  filed  an  affidavit,  and 
produced  bond,  and  demanded  an  appeal,'*  such 
indorsement  is  not  evidence  of  the  demanding  of 
the  appeal,  and  will  not  be  received  By  the  com* 
mou  pleas.     Bennet  v.  Kite,  4  Halst.  106. 

744.  It  must  appear  on  the  transcript  of  such 
docket,  that  the  affidavit  required  by  the  6th  sec- 
tion of  the  statute  of  Nov.  23d,  1621,  was  made 
and  filed  with  the  justice  when  the  appeal  bond 
was  filed.    Anon.  1  Halst.  230. 

745.  And  prior  to  the  statute  of  February,  1834, 
the  affidavit  must  have  been  made  before  the  jus- 
tice who  tried  the  cause.  Munn  v.  Merry,  2 
Green,  183. 

746.  A  transcript  from  the  docket  of  a  deceased 
justice  may  be  certified  by  the  clerk  of  the  coun- 
ty.     Woodruff  v.  Woodruff  1  South.  375. 

747.  The  common  pleas  may,  at  the  third  term 
afler  filing  the  appeal,  permit  the  transcript  of  a 
justice  to  be  amended  oy  affixing  a  seal  thereto, 
provided  no  delay  is  occasioned  thereby.  Thomp- 
sou  V.  Sutton,  1  Halst.  220. 

748.  If  a  justice  refuses  an  adjournment  to 
which  a  party  is  legally  entitled,  relief  may  be 
had  on  appeal  to  the  common  pleas,  and  if  the 
party  aggrieved  omit  or  neglect  to  seek  such  re- 
lief on  the  trial  of  the  appeal,  he  cannot  obtain  it 
in  the  supreme  court,  (rold  v.  Brown,  4  Halst. 
165. 

749.  The  propriety  of  an  appeal  should  appear 
on  the  face  of  the  appeal  papers  sent  to  the  com- 
mon pleas ;  and  if  it  does  not,  the  court  may  dis- 
miss the  appeal.  Vandoren  v.  Vandoren,  5  Halst. 
286. 

750.  An  appeal  will  lie  to  the  common  pleas, 
flrom  the  iudgment  of  a  justice  rendered  on  the 
verdict  of  a  jury,  in  a  case  where  the  debt,  de- 
mand, or  other  matter  in  dispute,  does  not  exceed 
three  dollars.     Cruser  v.  Duryea,  4  Halst.  15. 

751.  An  appeal  cannot  legally  be  demanded  by 
the  party,  or  granted  by  the  justice,  afler  the  first 
day  of  the  court  next  afler  .the  rendition  of  the 
judgment.    Miller  v.  Martin,  3  Halst.  201. 

752.  On  an  appeal  from  the  judgment  of  a  jus- 
tice, founded  on  a  report  of  referees,  the  affidavit 
required  by  the  statute  (of  November,  1821)  must 
be  filed  with  the  justice  at  the  time  of  filing  the 
appeal  bond.  Presenting  a  bond  to  the  justice  one 
day,  and  affidavit  at  a  subsequent  day,  thougli 
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Kior  to  the  mni  eowt  to  wkich  the  appeal  must 
maile,  bb  not  sufficieot.     CoUman  y.  Wame^ 
4  HaUt.  290. 

753.  If  the  appellant  neglect  to  file  with  the 
justice,  at  the  time  of  demanding  the  appeal ,  the 
affidavit  required  bj  the  statute,  and  after  the  ap« 
peal  is  returned,  he  obtain  leave  to  file  a  new  appeal 
bond,  he  will  not  be  suffered  to  supply  the  omis- 
sion of  the  affidavit  by  adding  it  to  Uie  aew  bond. 
Parke  v.  HuiU,  7  UaisU  82. 

754.  A  rule  of  the  common  pleas,  requiring  the 
appellant,  upon  the  return  of  the  appeal  papers, 
and  prior  to  the  entry  of  the  appeal,  to  pay  to  the 
clcTk  of  the  court  the  sum  of  one  dollar,  is  illegal. 
Curpenter  v.  TUu8t  4  Halst.  90. 

755.  The  court's  fee,  on  the  return  of  the  ap- 
peal, is  thirty-seven  cents,  ih. 

75i6.  If  judgment  in  favor  of  the  plaintiff  is  re- 
versed, and  a  new  judgment  rendered  for  him  for 
a  less  sum,  neither  party  pays  the  other*s  costs  in 
the  common  pleas.  Rohtnton  v.  Hedgz*,  2  Fen. 
688. 

757.  Althouffh  the  amoont  of  costs  for  which 
the  justice  rendered  judgoient  was  erroneous,  and 
the  common  pleas  on  the  appeal  awarded  a  ampler 
sum,  yet  the  appellee  may  be  entitled  to  costs  in 
the  coounon  pleas.  Romaint  v.  J^arris,  3  Halst. 
80. 

758.  If  it  appears  by  the  transcript  that  the  jus- 
tice took  time  to  advise,  and  it  does  not  appear 
that  the  defendant  attended  at  the  time  the  judg- 
ment was  rendered,  the  common  pleas  may  dis- 
miss the  appeal.  Vandoren  v.  Vanaoretif  5  Halst. 
2d6. 

759.  It  is  not  necessary  that  the  common  pleas 
should  state  on  the  recorcf  the  reason  for  dismiss- 
ing the  appeal.     Obert  v.  IVhUehead,  4  Habt.245. 

760.  It  the  common  pleas  leave  a  blank  space, 
omitting  the  sum  for  wnich  judgment  is  ordered, 
on  an  appeal,  the  supreme  court  will  reverse  such 
judgment.    Hatm  ▼.  GasUngf  4  Halst  248. 

7b  1.  In  Ohio,  an  appeal  fies  from  a  justice  to 
the  common  pleas,  in  a  suit  by  a  paymaster  to 
recover  militia  fines.  Wright  y.  Mvngtr^  5 
Ham.  441. 

762.  The  common  pleas  cannot,  on  an  appeal, 
reyerse  the  judgment  of  the  justice,  because  it  is 
not  entered  according  to  tegal  form.  Martin  v. 
Tkampworiy  5  Halst  142. 

763.  The  statute  of  November,  1820,  which 
gives  the  common  pleas  power  to  grant  relief,  on 
appeal,  in  matters  of  law  as  well  as  matters 
or  fact,  means  such  relief  as  accords  with  the 
■atare  of  another  trial,  not  such  as  belongs  pe- 
culiarly to  a  writ  of  error.  The  jurisdiction  of  the 
supreme  court  on  certiorari,  was  not  by  that  statute 
transferred  to  the  common  pleas ;  nor  are  the  same 
grounds  of  reversal  to  be  applied,  or  prevail  in  one 
court  as  in  the  other,  ib.  See  also  Cheesman  v. 
Leonard^  2  Pen.  549. 

7c>4  If,  upon  the  trial  of  an  appeal,  a  jury  is 
demanded,  and  there  is  an  objection  to  the  sheriff, 
the  common  pleas  may  order  the  coroners  to  return 
a  jnry.     De  Witt  y.  Decker,  4  Halst  148. 

765.  If  from  a  judgment  rendered  by  a  justice 
m  favor  of  a  defendant,  the  plaintiff  appeal,  and 
on  the  trial  of  the  appeal  suomit  the  cause  to  a 
jury,  he  cannot,  by  yoluntarily  withdrawing  or 
neglecting  to  appear  when  called,  obtain  a  nonsuit, 
or  prevent  a  verdict  being  rendered  against  him. 
WiUimmson  v.  Brown,  5  Halst  296. 

766.  The  judgment  on  an  appeal  should  be 
specific,  both  as  to  damajges  and  costs ;  not  only 
a  reversal  or  affirmance  is  required,  but  such  judg- 
ment as  the  justice  ought  to  have  giyen.  Hen- 
dicks  y.  Craig,  2  South.  567.  Jones  v.  Pitman, 
7  Halst.  93.     Woodruff  v.  BadgUy,  ib.  367. 

767.  The  common  pleas  haye  a  right  to  set  aside 


verdicts,  and  grant  new  trials,  as  well  in  cases  of 
appeal  as  in  o&er  cases.     Squire  v.  Gale,  1  Halst. 

ll>7.  A 

768.  In  order  to  introduce  the  testimony  of  a 
witness  on^  the  appeal,  who  was  not  examined 
before  the  justice,  his  name,  and  the  points  and 
materiality  of  his  testimony,  must  be  set  out  in  the 
reasons  assigned  for  a  new  trial  under  the  statute. 
Hoagland  v.  J^eoius,  2  Halst.  75. 

7^.  Though  the  appellant  make  the  affidavit 
required  by  statute,  to  enable  him  to  examine  a 
witness  on  tlie  appeal,  who  was  not  examined 
before  the  justice,  yet  if  it  appear  from  the  pro- 
ceedings in  the  cause  that  the  witness  must  have 
been  known  to  the  appellant  before  the  time  of 
the  trial  below,  such  witness  ought  not  to  be 
received  on  trial  of  the  appeal.  Guliek  v.  Thomp- 
son, 7  HaUt  149. 

770.  If,  afler  an  appeal  taken  from  a  justice*s 
judgment  in  favor  of^  a  single  woman,  she  marries, 
she  cannot  move  to  dismiss  the  appeal,  without  first 
making  her  husband  party  to  the  suit  PhUhower 
V.  Voorhees,  7  Halst  69. 

771.  On  a  certiorari^  in  such  case,  brought  to 
reverse  the  order  of  the  common  pleas  dismissing 
the  appeal,  the  supreme  court  cannot  look  into 
the  justice's  transcript  to  lesm  whether  his  pro- 
ceedings are  correct,  nor  can  they  inquire  into  the 
alleged  sufficiency  of  the  reasoos  for  dismissing 
the  appeal,  ib. 

772.  The  affidavit  of  the  appellant  must  conform 
strictly  to  the  statute ;  but  the  exact  words  of  the 
statute  need  not  be  adopted.  Steamboat  Company 
v.  Baldwin,  2  Green,  440.  Schenek  v.  Ayres,  ib. 
311.     Engle  v.  Blair,  6  Halst  339. 

773.  If^one  of  two  appellants  make  the  affidavit, 
it  must  appear  which  of  them  jdid  it  Gaddis  v. 
Durashv,  1  Green,  324. 

779.  No  appeal  lies  to  the  sessions,  upon  a  va- 
grant pass  made  by  a  justice,  although  it  contains 
some  expressions  resembling  an  order  of  removt^. 
TVenton  y.  Maidenhead,  Coxe,  75.* 

775.  If  the  affidavit  is  indorsed  on  the  appeal 
bond,  and  sworn  to  before  the  justice  who  tried  the 
cause,  and  on  the  same  day  on  which  the  appeal 
bond  is  filed,  and  the  appeal  demanded,  it  is  suf- 
ficient evidence  of  the  seasonable  filing  of  the 
bond.     Carman  y.  Smick,  2  Green,  117. 

776.  In  granting,  or  rejfusing  to  grant,  an  appeal, 
a  justice  acts  judicially,  and  is  to  decide  whether 
an  appeal  lies,  whether  it  is  claimed  in  due  time, 
and  as  to  the  form,  &c.,  of  the  appeal  bond, 
Tiehenor  y.  Hewson,  2  Green,  26. 

777.  Afler  a  justice's  commission  had  expired, 
he  could  not,  before  the  statute  of  February,  1834, 
accept  an  appeal  bond,  nor  do  any  other  official 
act,  even  in  a  case  that  was  before  him  while  in 
office,  ib. 

778.  Though  a  party  must  be  present  when  judg- 
ment is  rendered,  in  order  to  entitle  him  to  an  ap- 
peal, yet  it  need  not  appear,  in  express  words,  on  the 
transcript  of  the  record,  that  he  was  present ;  it 
being  sufficient  that  this  fact  can  fairly  be  collected 
from  the  record.    Reeves  y.  Wilson,  2  Green,  116. 

779.  If  a  party  be  present  at  the  trial,  and  con- 
test the  suit,  though  be  leave  the  place  of  trial 
before  the  jory  return  into  court,  and  be  not 
present  when  vie  justice  renders  judgment,  this 
IS  not  such  a  judgment  in  his  absence  as  entitles 
him  to  a  certiorari.    Perrine  y .  LUtU,  1  Green,  248. 

780.  The  statute  requiring  a  case  on  appeal  to 
be  tried  on  the  same  evidence  which  was  offered 
before  the  justice,  means  only  that  new  witnesses 
shall  not  be  introduced,  except  to  prove  newly 
discovered  facts.  Sherron  v.  Humphreys,  2  Green, 
217. 

781.  Where  an  appeal  is  dismissei)  for  insuf- 
ficiency of  the  affidavit,  a  mandamus  Vill  not  be 
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granted  to  compel  the  comaMm  pleas  to  allow  the 
appellee  to  take  the  appeal  bond  from  the  fifea. 
Gregorys.  Ohiam,  1  Greei^  11. 

7fS2.  The  appellee's  remedy,  in  such  cases,  is 
not  on  the  bona,  ik, 

7d3.  Nor  will  a  mandamus  issue  to 'dismiss. an 
appeal  improperly  entered  and  sustained,  the 
remedy  bemg  by  cmtiarari,  Junes  v.  AUen^  1 
Green,  117. 

784.  A  party  may  appeal,  though  he  appears 
only  by  attorney  in  fact.  BowLihy  v.  JoknaUm,  1 
Green,  350. 

785.  Under  the  South  Carolina  statnte  of  1799, 
magistrates  have  exclusiTe  jurisdiction,  in  all 
matters  of  contract,  to  the  amount  of  six  dollars, 
and  no  appeal  lies  &om  their  judgments  if  under 
that  sum.    Pmmiug  v.  Porter,  I  Rep.  Con.  Ct  306. 

IV.  ^Opptalin  tie  Courts  of  the  United  StaUs. 

786.  Astheappellate  jurisdictioBof  thesupieme 
court  is,  by  the  constitution  of  the  United  States, 
with  such  exceptions  and  under  such  regulations 
as  congress  may  make ;  the  court  cannot  exercise 
such  jurisdiction,  if  congress  has  not  provided 
a  rule.  The  rule,  when  provided,  cannot  be  de- 
parted from.     Wiseart  v.  Daucky,  3  Oall.  327. 

787.  An  appeal  l«y  from  the  district  court  for 
the  territory  of  Orieans  to  the  supreme  court. 
Morgan  v.  CaUender,  4  Cranch,  370. 

7&.  A  writ  of  error,  or  an  appeal,  lies  to  the 
supreme  court  from  a  judgment  of  the  circuit 
court  of  the  District  of  Cnlumbia,  fai  a  case  in 
which  the  bank  of  Alexandria  is  plaintiff,  and  the 
judgment  is  in  &vor  of  the  plaintiff';  notwith- 
standing the  clause  in  its  charter  to  the  contrary. 
Young  V.  Bank  of  Alexandria,  4  Cranch,  384. 

7891  So  an  appeal  lies  to  the  supreme  court 
from  an  order  of  the  same  circuit  court  quaAing 
an  information,  in  the  nature  of  a  writ  of  ad  queA 
damnum.  Custis  v.  Georgetown  askd  Alexmndna 
Turnnike  Co.  6  Cranch,  2S. 

790.  Where  several  owners,  in  distinct  rights, 
appealed  from  a  decree  of  the  circuit  court,  afiow- 
ing  salvage,  and  the  amount  charged  on  no  one's 
property  was  sufficient  to  warrant  the  appeal,  it 
was  dismissed,  though  the  whole  amount  decreed 
was  sufficient  to  warrant  an  appeal,  and  though 
no  apportionment  of  salvage  among  tiie  claimanto 
was  rormally  directed,  the  case  of  each  claimant 
being  regarded  as  a  seDarate  appeal,  and  an  ap- 
portionment having  in  fact  been  made  under  the 
authority  of  the  court  below.  Stratton  v.  Jarvis, 
8  Pet.  4. 

791.  An  appeal  lies  from  a  decree  of  the  district 
court,  refusing  to  order  the  sale  of  a  vessel  on  an 
application  orone  of  two  owners  who  are  equally 
interested.     Dams  v.  The  Seneca,  Gilpin,  34. 

792.  An  appeal  lay  from  the  district  court  of  the 
district  of  JMUiine,  acting  as  a  district  court,  to  the 
circuit  court  for  the  district  of  Massachusette,  and 
not  to  the  supreme  court.  Sloop  Sally  v.  United 
&aW,  5  Crancb,  372. 

793.  And  said  circuit  court  had  cognizance  of 
causes  of  admiralty,  &c.,  from  said  district  court, 
by  appeal  only.  M'LdLan  v.  United  States,  1 
Gallis.  227. 

794.  On  proceedings  by  the  agent  of  the  treas- 
ury, under  the  act  of  May  15th,  1820,  the  United 
States  cannot  appeal  to  the  circuit  court  from  the 
decree  of  the  district  judge  ordering  a  perpetual 
injunction  on  such  proceedings ;  nor  does  an  ap- 
peiU  lie,  in  such  case,  from  the  district  to  the 
circuit  court.  United  States  y.  Jfourse,  6  Pet 
470. 

795.  No  appeal  lies  from  a  decree  of  a  district 
court,  unless  the  matters  in  dispute  exceed  the 
sum  or  valo^  of  $50.    Hence  a  libellant  for  an 
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assault,  &e.,  eauiot  appeal  mleus  the  mi 
in  his  libel  be  more  tinn  $50,  and  the 
for  leas  than  thai  amoimt     Jemks  t.  Lsm 
son,  503. 

796.  Nor  can  a  respondent  appeal  fiom  a  decree 
against  him  for  less  tnan  $50,  tfaongh  tbe  demand 
in  the  libel  be  for  a  greater  som,  unless  tbeve  be 
also  a  cross  appeal  by  tbe  libellant.  SkiHsy  v.  XV 
tns,  1  Sumner,  447. 

^  797.  No  appeal  lies  from  the  district  to  the  cir- 
6nit  oooit,  except  in  civil  causes  of  admiral^  and 
maritime  jurisdiction.     Hence  there  can  be  no 
appeal  from  a  jodgment  in  debt  lor  a  penalty 
United  States  v.  fTonson,  1  Gallis.  5. 

796.  Nor  in  canses  of  admirslty,  Ac,  upon  any 
proceedings  subseouent  to  tile  final  decree,  unless 
such  final  decree  be  appealed  from.    71s  HsUemp 

1  Mason,  431. 

799.  An  appeal  was  taken  from  the  district  to 
the  circuit  court  (on  a  decree  of  salvage)  liv  all 
the  owners  of  the  goods  saved ;  but  the  libeilBnt 
did  not  app«d.  Held  that  he  could  not  claim,  in 
the  appellate  court,  anything  beyond  the  amount 
allowed  him  in  the  court  below.  Stratton  v.  Jar^ 
tns,  8  Pet  4.  ^ 

800.  After  a  sentence  of  condemnation  on  n 
seizure  bv  a  collector,  for  violation  of  the  revenue 
laws,  and  the  proceeds  beinr  brou^t  into  court,  a 
petition  by  the  informer  to  be  paid  the  proportion 
of  the  forteiture  allowed  him  by  law,  is  an  original 
suit  in  the  admiralty,  and  an  appeal  lies  firom  the 
decree  given  therem.  Westeot  v.  Bradford,  4 
Wash.  C.  0.  492. 

801.  If  part  of  the  fund  in  court  be  moner 
recovered  oy  action  on  a  coasting  license  bond, 
the  petition  of  the  informer  for  his  proportion  or 
that  money  is  a  proceeding  at  common  law,  and  no 
appeal  lies  from  the  sentence  on  his  petition,  ih, 

802.  Under  the  judiciary  act  of  Sept  1789,  ar 
the  act  of  March,  1803,  causes  in  equity,  and  ot 
admiralty  and  maritime  jurisdiction,  must  be  re 
moved  from  the  circuit  to  the  supreme  court  by 
appeal,  and  not  by  writ  of  error.     The  Sam  Pedro, 

2  Wheat  132. 

803.  The  rules,  regulations,  and  restrietioos^ 
contained  in  the  22d  and  23d  sections  of  the 
judiciary  act,  respecting  the  time  within  which 
a  writ  of  error  shall  be  Drought,  and  in  what  in- 
stances it  shall  operate  as  a  supersodeas,  the  cita- 
tion to  the  opposite  party,  the  security  to  be  given 
by  the  plaintiff  in  error,  and  the  restrictions  upon 
tbe  appellate  court  as  to  reversals  in  certain  enu- 
merated cases,  are  applicable  to  appeals  under  the 
act  of  1803,  and  are  to  be  substantially  observed, 
except  that,  where  the  appeal  is  prayed  at  the 
same  term  when  the  decree  or  sentence  is  pro- 
nounced, a  citation  is  not  necessary,  ih.  ^ 

804.  No  provision  is  made  in  the  judictaiy  act 
to  appeal  a  chancery  case  from  the  district  to  the 
circmt  court.     United  States  v.  Abvrss,  6  Pet.  470. 

805.  As  this  act  gives  an  appeal  to  the  supreme 
court  only  upon  final  decrees,  causes  cannot  be 
carried  up  to  that  court  in  fra^oiente  and  by  suc- 
cessive appeals.  Canter  v.  Jinuriean  and  Ocean 
/rj.  Co.  3  Pet.  318. 

806.  A  decree  of  the  highest  court  of  equity  of 
a  state,  aJirming  a  decretal  order  of  a  subordinate 
court  of  equity  of  the  same  state,  refusing  to  dis- 
solve an  injunction  granted  on  the  filing  of  the 
bill,  is  not  a  final  decree,  within  the  judiciary  act, 
from  which  an  appeal  lies  to  the  supreme  court. 
GUtbons  V.  Ogden,  6  Wheat  448. 

807.  Nor  does  an  appeal  lie  from  an  interloc- 
utory decree  dissolving  an  injunction.  Young 
V.  Grundy,  6  Cranch,  51. 

808.  An  appeal  lies  firom  a  decree  for  the  sale 
of  mortgaged  property,  on  a  bill  to  foreclose,  such 
decree  being  finaL,    Ray  y.  Law,  3  Cranch,  179 
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ttft.  Am  appeal  from  a  decfee  of  the  district 
court  muat  be  taken  in  open  ooart,  before  the 
adttoocainent  sine  die,  unlem  the  court  prescribe  a 
dinerent  period.    Jfortan  v.  Rick,  3  Mason,  443. 

810.  When  the  appeal  is  taken  and  allowed  in 
ope»  court,  a  citation  is  unnecessary.  iZ^i/y  ▼. 
LamsTy  2  Cranch,  344. 

611.  If  the  appellant^s  counsel,  in  the  supreme 
•sort,  neffleet  to  furnish  the  court  with  a  state- 
■letttof  the  points  in  the  case,  the  appeal  will  be 
lUsmissed.  Sckomur  Catharine  v.  United  Suttes, 
7  Granch,  99. 

812.  If  the  court  below  accepts  security,  ffiven 
after  the  five  Tears  allowed  for  an  appeal,  the 
court  above  will  leco^niie  its  validity,  and  it  will 
lelate  back  to  the  time  of  the  allowance  of  the 
•MDeal.     The  Dos  Hermanos,  10  Wheat.  J06. 

813.  Where  a  transcript  of  the  lecor^was  not 
lodged  with  the  clerk,  conformably  to  the  rules  of 
the  eonrt,  and  no  appeal  bond  and  security  were 
given,  the  appeal  was  dismissed.  Veitck  v.  Far- 
VIST's  Bank,  fyc.  6  Fet.  777. 

814.  So  an  appeal  was  dismissed,  where  the 
transcript  of  the  record  showed  that  no  appeal 
bood  was  taken,  or  approved  by  the  judge  who 
signed  the  citation  in  tne  cause.  Bmfce  v.  Urvndy, 
6  Pet.  777. 

815.  Where  an  appeal  has  been  dismissed,  the 
appellant  havinff  omitted  to  file  a  transcript  of  the 
record  within  the  time  required  by  the  rule  of 
court,  an  ofllcial  certificate  of  the  dismissal  of  the 
appeal  may  not  be  given  by  the  clerk  during  the 
term.  The  appellant  may  hie  the  transcript  with 
the  clerk  dunog  the  term,  and  move  to  have  the 
appeal  reinstated.  To  allow  such  a  certificate 
would  bo  to  prejudge  such  a  motion.  Bank  of 
United  States  v.  Swan,  3  Pet.  68. 

816.  An  appeal  will  be  reinstated  at  a  subse- 
quent ternif  ii  it  were  dismissed  upon  a  mistake 
as  to  fsci,  by  reason  of  a  misprision  of  the  clerk  of 
the  circuit  court  in  transmitting  an  imperfect 
record.     The  Palmyra,  12  Wheat.  1. 

817.  No  appeal  lies  firom  a  decree  of  restitution, 
&c.,  until  the  report  of  the  commissioners  to  asoer- 
tain  the  damages  has  been  acted  on  by  the  court. 
The  Palmyra,  10  Wheat  502. 

818.  If,  in  a  libel  for  a  maritime  trespass  against 
two  respondents,  they  plead  or  answer,  severally, 
and  there  be  a  joint  decree  for  damages,  either 
party  may  appeal  without  joining  the  other. 
Tkomaa  v.  Lane,  2  Sumner,  1. 

819.  On  a  libel  tn  personam  for  damages,  if  a 
decree  be  rendered  for  the  recovery  of  damages, 
and  commissiDnerB  be  appointed  to  ascertain  the 
amount  thereof  no  appeal  lies  from  such  decree 
till  the  commissioners  have  made  their  report,  and 
it  has  been  acted  on  by  the  court.  Chace  v.  Vas- 
qu€z,  11  WheaL  429. 

820.  Where  the  damages  are  claimed  by  the 
libellant  or  claimant  in  the  original  proceedings, 
if  a  decree  for  restitution  aod  costs  only  passes,  it 
is  a  rirtual  denial  of  damages;  and  unless  the 
{>arty  then  interposes  an  appeal,  or  cross  appeal, 
to  sustain  that  claim,  he  will  be  deemed  to  nave 
waved  it  Canter  v.  .Bmeirican  and  Ocean  Ins.  Com^ 
panies,  3  Pet  318. 

821.  On  an  appeal  in  an  admiralty  cause,  it  b 
allowable,  nnder  certain  restrictions,  to  allege  and 
prove  what  was  not  alleged  nor  proved  below. 
^non.  1  Gallis.  22.  Rose  v.  Himeiy,  Bee,  313. 
The  Sarah  Ann,  2  Sumner,  209.  Jne  Marianna 
FWa,  11  Wheatl. 

822.  An  appeal,  in  such  a  case,  suspends  the 
sentence  altogether ;  no  decree  in  the  court  below 
is  regarded  as  final,  but  the  cause  is  to  be  heard  as 
if  no  sentence  had  been  pronounced.  Yeaton  v. 
United  States,  5  Cranch,  263.  United  States  v. 
Preston,  3  Pet  58.   PenhaUow  v.  Doane,  3  Dall.  54. 
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823.  After  an  appeal,  the  court  may  allow  evi- 
dence, which  was  not  ffiven  in  season  to  be  made 
part  of  the  case,  to  be  entered  on  the  record, 
de  bene  esse,  with  a  memorandum  of  the  fact 
The  London  Packet,  1  Mason,  14. 

824.  It  is  within  the  direction  of  the  court  to 
permit  a  supplementary  libel,  alleffing  new  matter, 
and  an  answer  thereto,  to  be  filed  after  appeal. 
The  Boston,  1  Sumner,  328. 

825.  The  question  before  the  appellate  court  b, 
whether  or  not  the  judgment  appealed  from  was 
correct:  the  ground  on  which  the  court  below  pro- 
ceeded is  not  a  subject  of  inquiry.  M' Clung  v. 
SiUiman,  6  Wheat.  603. 

.826.  On  an  appeal  from  a  mandate  to  carry  into 
effect  a  former  decree  of  the  supreme  court,  noth- 
ing is  before  the  court,  except  the  proceedings  sub- 
sequent to  the  mandate.  The  Santa  Maria,  10 
Wheat  431. 

827.  If  an  order  for  further  proof  is  denied  by 
the  court  below,  when  it  ought  to  be  granted, 
and  vice  versa,  the  appellate  court  will  give  relief, 
if  the  objection  appears  of  record  to  nave  been 
duly  taken  below.  Jli/€r,  if  evidence  in  the  nature 
of  further  proof  be  introduced,  and  no  formal  ob- 
jection or  order  appears  of  record.  The  Pizarro, 
2  Wheat.  227. 

828.  Where  the  purposes  of  justice  seem  to  re- 
quire it,  the  circuit  court  will,  on  an  appeal  being 
taken,  direct  all  the  original  paperato  be  delivpred 
to  one  of  the  parties,  on  his  undertaking  to  deliver 
them  to  the  supreme  court,  and  leaving  attested 
copies  on  file  below.     The  Francis,  2  Gallis.  397. 

8^.  Since  the  statute  of  March,  1803,  all  the 
evidence  goes  up  with  the  case  to  the  supreme 
court,  on  an  appeal,  as  well  in  admiralty  as  in 
emiity  cases,  and  must,  therefore,  be  in  writing. 
Tfte  Boston,  1  Sumner,  328. 

830.  Where  the  appellee  died  during  the  term, 
tlie  court  having  decided  the  case  without  knowl- 
edge of  his  death,  the  decree  was  ordered  to  be 
entered  as  of  the  first  day  of  the  term.  Bank  of 
United  States  v.  Wnsiger;  2  Pet.  481. 
.  831.  If  the  appellant  fail  to  enter  and  prosecute 
his  appeal,  the  appellate  court  may  remit  the  cause 
to  the  court  below  for  final  proceedings ;  or  the 
appellee  may  produce  tlie  record,  and  have  the 
cause  retained  in  the  appellate  court,  and,  on  a 
hearing  ez  parte,  claim  amrmation  of  the  original 
decree,  with  costs.  The  Montgomery  v.  The  Bet- 
sey ^  1  Gallis.  416. 

832.  An  appellate  court  may  sustain  an  appeal 
in  part,  and  dismiss  it  in  part,  on  the  ground  tl^at, 
as  to  such  part,  the  case  could  not  be  brought  up 
on  appeal.  fVesteot  v.  Bradford,  4  Wash.  C.  C.  492. 

833.  On  an  appeal  from  the  circuit  to  the  su- 
preme court,  by  a  claimant  on  a  libel  for  salvage, 
greater  salvage  will  not  be  awarded,  unless  tne 
salvors  also  have  appealed.  M'Donough  v.  Dan* 
nery,  3  Dall.  188. 

834.  On  appeal' from  the  highest  state,  court  to 
the  supreme  court  of  Unitea  States,  under  the 
25th  section  of  the  judiciary  act,  the  appellate 
court  is  confined  to  an  examination  of  the  right, 
title,  claim,  or  exemption,  set  up  by  the  party  as 
depending  on  the  construction  or  the  law  or  treaty, 
&c.,  of  United  States,  under  which  it  b  set  up. 
Matthews  v.  Zane,  7  Wheat  206. 

835.  Where  an  appeal,  in  an  admiralty  suit,  is 
taken  from  the  circuit  to  the  supreme  court,  but 
is  not  prosecuted,  it  will  be  dismissed,  on  produ- 
cing a  certificate  of  these  facts  from  the  circuit 
court.     7%«Jon^i/2«,  6  Wheat  452. 

836.  On  appeals  in  admiralty  suits,  the  decree 
will  not  be  examined,  except  as  it  respects  the  par- 
ty appealing.    M'Donough  v.  Dann^ry^  3  Dall  188. 

837.  If  the  statute,  on  which  a  suit  is  brought, 
expire,  or  be  repealed,  before  final  sentence  on  the 
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appeal,  the  suit  must  be  dismiBfled,  anlees  some 
sUtute   save   it.     77te  Rachel  v.  United  States,  6 
Craach,  329.     Uwted  States  ▼.  The  Helen,  ib.  203.  < 
Yeaton  y.  United  Staies,  5  Cranch,  281. 

S3d.  After  a  decree  has  been  made  in  the  su- 
preme court,  and  the  cause  remanded  to  the  court 
below  I  and  the  further  proceedings  are  appealed 
from,  nothing^  is  before  tiie  supreme  court,  on  this 
appeal,  except  what  is  subsequent  to  the  remand- 
ing.    Himely  v.  Rose,  5  Cranch,  313. 

839.  An  appellate  court  acts  on  no  evidence 
which  was  not  in  the  court  below,  and  receives  no 
papers  that  were  not  used  at  the  hearing.  Boone 
V.  ChUes,  10  Fet.  177. 

As  to  custody,  &c.,  of  property  in  the  admiralty, 
after  appeal  interposed — See  Admiralty,  IV.  (b.) 

Appeal  from  a^-ards,  under  compulsory  arbitra- 
tion, in  Pennsylvania — See  Arbitrament  and 
Award,  VI. 

APPRENTICE. 

I.  Of  binding  an  Apprentice,  and  lAabiUty  of 

Parties  to  the  Inaenture. 
II.  Of  assigning  Jippr entices. 

III.  Of  dissolving  the  Relation  between  Master  and 

Apprentice. 

IV.  Of  the  Rights,  Powers,  Duties,  and  Remedies, 

in  Case  of  Master  and  Apprentice. 

I.  Of  binding  an  Apprentice,  and  Liability  of  Par- 
ties  to  the  Indenture. 

1.  A  written  agreement,  not  sealed,  signed  by 
the  minor,  his  mother,  and  stepfather,  and  also  by 
the  master,  stipulating  that  the  minor  shall  go  on 
a  whaling  voyage,  and  do  the  'duty  he  ships  to  per- 
form, and  that  the  master  shall  furnish  outfits, 
&c.,  does  not  constitute  the  contract  of  appren- 
ticeship.   Jfickerson  v.  Boston,  13  Pick.  110. 

2.  An  infant  cannot  be  bound  an  apprentice, 
unless  he  is  party  to,  and  executes,  the  deed  or 
indenture.  Matter  of  M^Dotoles,  8  Johns.  328. 
S.  P.  Ivins  v.  Jforcross.  2  Pen.  977.  Common- 
toeaUh  v.  Moore,  1  Ashm.  123.  Stringfield  v. 
Heiskell,  2  Terg.  546. 

3.  Whether  a  father  has,  by  the  common  law,  a 
right  to  bind  out  his  child,  during  minority,  with- 
out his  consent,  see  ib.  Day  v.  Everett,  7  Mass. 
147.  Commomoealth  v.  Baird,  1  Ashm.  267.  United 
States  V.  Bainbridge,  1  Mason,  78.  RespubUca  v. 
Keppele,  2  Dallas,  199. 

4.  A  writing,  without  seal,  is  not  an  indenture 
of  apprenticeship  within  the  meaning  of  the  Penn- 
sylvania act  of  1770.  Ez  parte  Ruggles,  10  S.  & 
R.  416.  S.  P.  HaU  v.  Gardner,  1  Mass.  172. 
Squire  v.  Whipple,  1  Verm.  69.  Dowd  v.  Davis, 
4  Dev.  61. 

5.  An  agreement  by  a  father,  that  his  son  shall 
serve  three  years  as  a  sweep,  is  binding.  Common- 
wealth V.  Moore,  1  Browne,  275.    See  1  Mason,  78. 

6.  Aiv  indenture  executed  by  one  of  two  copart- 
ners in  trade,  in  behalf  of  the  firm,  is  void.  Tay- 
lor's case,  1  Browne,  App.  73. 

7.  An  indenture  of  apprenticeship,  made  in  an- 
other state,  is  not  obligatory  in  Pennsylvania. 
Commonwealth  v.  Edwards,  6  Binn.  202.  Com- 
monweaWi  v.  Deacon,  6  S.  &  R.  526. 

8.  And  an  indenture,  executed  in  England,  for 
instruction  in  an  art  which  does  not  necessarily 
require  the  apprentice  to  leave  the  kingdom,  ceases 
to  be  obligatory  on  the  apprentice  on  his  removal 
to  this  country,  although  he  be  accompanied  by 
his  master,  and  althougn  he  leave  England  volun- 
tarily.    Commonwealth  v.  Deacon,  ubi  sup. 

9.  It  is  not  necessary  that  the  person  who  con- 
sents, as  next  friend  to  the  minor,  should  have  re- 
ceived an  appointment  as  such  from  legal  authori- 
ty.   Roach's  case^  1  Ashm.  27.    An  indenture  ex- 


ecuted by  a  minor,  with  the  consent  of  his  siiter, 
as  next  mend,  was  held  valid,  ih. 

10.  But  the  master  of  an  apprentice  cannot  act 
as  next  friend,  so  as  to  give  validity  to  an  inden- 
ture executed  by  him,  as  such.  Commonwealth  v. 
Kendrv,  1  S.  &  R.  366. 

11.  It  seems  that  the  consent  of  the  parent  or 
guardian  ^if  there  be  one)  must  be  had  in  every 
case  of  bmding,  except  where  the  infant  is  a 
charge.  And  Uie  word  or,  in  the  first  section  of 
the  act  of  1770,  most  be  construed  so  as  to  efiect 
the  general  intent  and  policy  of  the  legislature. 
Commonwealth  v.  Vanlear,  2  S.  &  R.  250.  Com- 
montoealth  v.  Jones,  3  S.  ^  R.  158. 

12.  A  mother,  although  married  to  a  second  hus- 
band, is  a  parent  withm  the  meaning  of  the  act, 
and  maj^As  such,  independently  of  her  husband, 

Sive  assRt  to  an  indenture,     ^pplee's  case,  6  S. 
I.  R.  340. 

13.  One  who  has  arrived  at  full  age  may  bind 
himself  an  apprentice,  and  will,  as  such,  be  sub- 
ject to  the  provisions  of  the  acts  of  assembly  in 
relation  to  apprentices.  Commonwealth  v.  St.  Ger* 
mans,  1  Browne,  24. 

14.  But  he  is  not  subject  to  the  summary  reme- 
dy given  by  the  act  of  assembly  for  breach  of  the 
contract.  Commontoeo/^  v.3<i<r^«m,2  Browne, 205. 

15.  A  mother  may  bind  the  children  of  a  habit- 
ual drunkard,  found  so  by  inquest,  and  confirmed 
by  the  verdict  of  a  jury,  to  a  useful  trade  or  oc- 
cupation. Commonwealth  v.  Coxe,  1  Ashm.  71.  An 
inaenture  of  apprenticeship  is  not  necessarily  in- 
valid because  the  father  of  the  apprentice  is  in  full 
life,  and  the  bindhig  made  without  his  consent,  ib. 

16.  An  indenture  executed  by  the  apprentice, 
though  not  proved  to  have  been  executed  by  the 
master,  binds  the  former.  Kingwood  v.  Bethlehem, 
1  Green,  222. 

17.  An  indenture  signed  by  the  parent  only, 
and  not  by  the  apprentice,  is  void.  Ivins  r.  Jior- 
cross,  2  Pen.  977. 

18.  An  indenture  binding  out  a  poor  child,  by 
overseers  of  the  poor,  to  do  any  work  the  master 
may  see  fit  to  employ  him  in,  is  valid,  being  un- 
derstood to  mean  any  lawful  work.  Boioes  v. 
TibbetSy  7  Greenl.  457.    See  2  Dali.  198. 

19.  Selectmen,  who  are,  ex  officio,  overseers  of 
the  poor,  (no  persons  being  specially  chosen  over- 
seers,) bind  out  a  child,  pursuant  to  statute,  by  an 
indenture,  in  which  they  designate  themselves 
simply  as  selectmen.  Such  indenture  is  valid, 
and  will  sustain  an  action  by  subsequent  over- 
seers.   Powers  V.  Ware,  2  Pick.  451. 

.  20.  An  indenture  by  overseen,  containing  no 
provision  for  the  apprentice's  instruction  in  read- 
ing, &:c.,  according  to  statute,  is  void  as  to  all  par- 
ties.   Butler  V.  Hubbard,  5  Pick.  250. 

21.  Where  a  stranger,  having  no  authority  over 
a  minor,  undertakes  to  bind  him  as  an  apprentice, 
and  covenants  for  his  faithful  service,  the  contract 
is  not  valid  at  common  law  as  to  either  of  the  par- 
ties, ih. 

22.  An  indenture,  purporting  that  overseers 
bound  a  minor  over  14  years  old,  executed  by  the 
overseers  and  minor,  but  not  purporting  that  the 
minor  bound  himself,  nor  reciting  tliat  ne  bad  no 
fiither,  mother,  or  guardian,  in  tl^  state,  was  held 
not  to  be  valid  within  the  statute  of  Massachu- 
setts, ib. 

23.  Overseers  of  the  poor  have  no  authority  to 
bind  poor  children,  whose  legal  settlement  is  not 
in  their  town.  Rumney  v.  Eustoorth,  4  N.  Hamp. 
139.    See  Assumpsit,  IV. 

24.  Under  the  South  Carolina  act  of  1712,  the 
commissioners  of  the  poor  have  no  right  to  bind 
an  infant  as  apprentice,  if  its  parents  are  living. 
Welbom  V.  LUde,  1  N.  &  M.  263. 

25.  In  Kentucky,  the  county  court  ought  not  to 
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Und  out  a  poor  chiM  apprentice,  without  having 
firrt  summoned  bis  next  hiend,  or  the  person  wiw 
whom  he  resides.  Curry  v.  Jenkins,  Hardin,  493. 
S6.  The  court  may  require  the  roaster  to  per- 
fbnn  duties  not  required  by  the  statute.  Cochran 
T.  Davis,  5  Litt.  118.  * 

27.  In  New  Jersey,  overseers  of  the  poor  may 
Mnd  poor  children  out  of  the  township ;  and  the 
consent  of  two  justices,  indorsed  on  one  of  the  in- 
dentures only,  is  sufficient.  Franklin  v.  SovJth 
BrunswUkf  1  Pen.  445. 

28.  Under  the  Pennsylvania  act  of  March,  1771, 
it  is  not  necessary  that  the  infant,  put  out  as  appren- 
tice by  the  overseers,  should  join  in  the  indenture. 
Commonwealth  v.  Jones,  3  S.  &  R.  158. 

29.  The  managers  of  the  alms-house  have  no 
power  to  bind  a  child  who  has  not  gained  a  settle- 
ment in  the  city  of  Philadelphia,  the  township  of 
the  Northern  Liberties,  or  the  district  of  South* 
wark.    CommontoMtth  v.  Jennings,  1  Browne,  197. 

30.  An  indenture,  by  the  managers  of  the  alms- 
house, binding  a  female  to  learn  the  art,  &c.,  of 
housewifery,  is  valid,  ib. 

31.  An  indenture  of  apprenticeship,  executed  by 
a  minor,  without  his  guardian's  consent,  is  voio. 
Guthrie  v.  Murphy,  4  Watts,  80. 

32.  In  Ohio,  a  female  18  years  old  and  over 
cannot  be  bound  as  an  apprentice.  M*CIintoek  v. 
Chamberlin,  Wright,  547. 

33.  Where  a  person,  in  New  York,  is  relieved, 
OD  his  own  application,  by  an  overseer  of  the  poor, 
without  a  previous  order  for  that  purpose,  this  is 
sufficient  to  authorize  the  overseers  oi  the  poor  to 
bind  out  the  children  of  such  persons  as  poor 
apprentices ;  the  want  of  the  order  only  coming 
in  question  on  the  settlement  of  the  overseer's  ac- 
counts, and  not  invalidating  the  indentures  of  ap- 
prenticeship, at  least  so  far  as  to  prevent  the  mas- 
ter from  usinfir  them  as  a  defence  in  an  action  to 
recover  the  value  of  the  services  of  the  apprentice 
after  the  indentures  were  executed.  Schermer- 
horn  V.  HuU,  13  Johns.  270. 

34.  The  master's  neglect  to  record  the  inden- 
ture, according  to  the  requisition  of  the  statute 
of  Ohio,  does  not  discharge  him  from  the  cove- 
nants tlierein.  Haber  v.  neis,  Wright,  19.  But 
the  apprentice  may  avoid  the  covenants.  i6. 

35.  The  law  of  Ohio  enables  a  minor  to  enter 
into  a  covenant  of  apprenticeship.  Berry  v.  Wal- 
lace, Wright,  657. 

36.  No  appeal  lies  from  an  order  of  a  county  or 
corporation  court  for  binding  out  an  apprentice. 
Cooper  V.  Saunders,  1  H.  &  M.  413. 

37.  The  Massachusetts  statute  of  1794,  c.  64, 
does  not  make  void  a  contract  of  apprenticeship, 
where  the  consideration  of  the  binding  is  reserved 
for  the  sole  benefit  of  the  father  of  the  apprentice ; 
all  contracts  of  service  legal  at  the  common  law 
remaining  legal  since  the  statute;  but  in  such 
case  the  only  remedy  which  either  party  can 
have  is  upon  the  contract.  To  entitle  a  party  to 
the  remedies  given  by  the  statute,  the  oinding 
must  pursue  the  statute.  Day  v.  Everett,  7  Mass. 
145.     See  also  Ewbanks  v.  Petik,  2  Bailey,  497. 

38.  This  statute  relates  as  well  to  cases  where 
the  minor  is  bound  by  parents  or  guardians,  as 
where  he  is  bound  with  the  approbation  of  select- 
men.   7  Mass.  145. 

39.  M.  was  released  from  his  indenture  of  ap- 
prenticeship to  S.  by  the  court  of  oyer  and  termi- 
ner for  Baltimore  county,  and  with  his  own  con- 
sent and  that  of  R,,  the  court  "  ordered  that  M. 
be,  and  he  is  hereby  bound  to  R.  until  he  is  21 

Jears  of  age,  to  learn  the  trade  of  a.  saddler,"  &c. 
leld  that  M.  could  not  recover,  in  an  action  of 
covenant  against  R.  for  a  breach  of  this  order. 
Mass  V.'  Rogers,  6  Har.  &  J.  492. 

40.  An  indenture  of  apprenticeship,  containing 


covenants  on  the  part  of  the  master  which  are  not 

J>rescribed  by  statute,  does  not  render  it  void,  un- 
ess  they  were  inserted  bv  fraud  or  mistake. 
Codiran  v.  Davis,  5  Litt.  118. 

41.  If  the  father  has  executed  the  indenture,  he 
is  bound  by  it,  although  the  infant  is  not ;  and  it 
is  for  the  infant  alone  to  take  advantage  of  his  not 
being  a  party  to  the  deed.  Matter  of  M'DowleSfS 
Johns.  2S28. 

42.  Where  an  infant,  not  party  to  the  indenture, 
was  brought  up  on  habeas  corpus,  the  court  refused 
to  order  him  to  be  delivered  to  the  father,  there  be- 
ing no  evidence  of  restraint  on  the  part  of  the  mas- 
ter, but  ffave  the  infant  leave  to  go  where  he 
pleased.  Uf. 

43.  A  child  having  been  duly  bound  apprentice 
hy  the  church- wardens  of  a  parish  in  Upper 
Canada,  and  the  master  having  removed  with  the 
child  into  Massachusetts,  the  court  refused  to 
order  the  child  to  be  delivered  to  her  mother,  who 
had  married  a  second  husband,  but  permitted  her 
to  remain  in  the  family  of  the  master,  according 
to  the  request  of  the  child,  and  ordered  that  neither 
the  mother  nor  any  other  person  should  molest  her, 
in  respect  to  her  residence  in  the  family  of  her 
master.  Commonwealth  v.  Hamilton,  6  Mass. 
273. 

44.  If,  in  an  indenture  of  apprenticeship,  it  be 
stated  that  the  apprentice  binds  himself  with  the 
consent  of  his  father,  or  guardian,  &c.,  and  his 
father  actually  signs  and  seals  the  indenture  with 
the  son,  **  binding  himftelf  for  performance,'*  &c., 
though  the  fhther  or  guardian  is  not  named  in  the 
indenture  as  a  party,  yet  he  is  bound  for  the  son, 
and  is  responsible  to  the  master,  in  case  the  ap- 
prentice leaves  his  service  before  the  expiration 
of  the  term  fixed  by  the  indenture.  Mead  v.  Bil- 
lings,  10  Johns.  99.    Bull  v.  Follett,  5  Cow.  170. 

45.  Where  an  indenture  of  apprenticeship,  in 
the  introductory  part,  states  that  A,  by  and  with 
the  consent  of  6,  his  sraardian,  hath  bound  him- 
self apprentice  unto  (f,  and  after  stating  the  re- 
spective duties  and  obligations  of  the  master  and 
apprentice,  concludes,  '^  In  witness  whereof  the 
said  parties  have  hereunto  set  their  hands  and 
seals,  and  it  is  signed  and  sealed  by  A,  B,  and 
C ;  B,  the  guardian,  is  not  liable  to  an  action  of 
covenant  by  C,  the  master,  for  a  breach  of  the  in- 
denture on  the  part  of  the  apprentice,  as  it  con- 
tained no  covenants  on  his  part,  and  the  intention 
is  apparent  that  B  only  became  a  party  to  render 
the  binding  valid  under  the  act,  which  requires 
the  consent  of  the  ^ardian  to  be  expressed  in  the 
indenture,  and  signified  by  his  sealing  and  signing 
the  same.  jSc/dey  v.  aoskins,  14  Johns.  374. 
7  Wend.  45.  Sachet  v.  Johnson,  3  Blackf.  61. 
S.  P.  Blunt  V.  MeUher,  2  Mass.  228.  Holbrook  v. 
Bollard,  10  Pick.  68.  But  see  Paddock  v.  Hig- 
gins,  2  Root,  316.  482.    ^Iso  2  Root,  363.  466. 

46.  The  guardian  of  an  apprentice,  who  signs 
the  indenture,  is  not  bound  for  the  stipulations  of 
faithful  service  entered  into  by  the  apprentice  in 
the  indenture,  hut  only  for  his  own  covenants. 
Woodruff  V.  Carry,  2  Pen.  540.  S.  P.  Velde  v. 
Severing,  2  Rawle,  269.  Commonwealth  v.  Leeds, 
1  Rawle,  194.     See  Wright,  657. 

47.  The  covenants  that  an  apprentice  shall 
serve,  and  that  the  master  shall  teach  and  pro- 
vide, &c.,  are  independent ;  so  that  if  the  appren- 
tice, by  reason  of  incurable  illness,  becomes  un- 
able to  learn,  &c.,  the  master  cannot  put  an  end  to 
the  contract  by  his  own  authority.  Powers  v. 
Ware,  2  Pick.  451.  See  also  Clancy  v.  Overman, 
1  Dev.  &  Bat.  402.  So  if  the  apprentice  steal  his 
master's  property.    2  Pick.  451. 

48.  Where  overseers  of  the  poor  make  an  inden- 
ture, which  is  not  valid  by  the  statute  under  which 
they  are  authorized  to  act,  they  are  not  liable  on 


196 


APPRENTICE. 


the  covenants ;  the  indenture  being  void.    B^aUr 
T.  HuiAard,  5  Pick.  250. 

49.  To  recover  a  penalty,  under  the  apprentice 
act  of  New  Jersey,  the  apprentice  must  be  aervine 
under  indentures  made  in  conformity  to  law,  and 
be  an  apprentice  within  the  act.  Lytm  v.  White^ 
more,  2  Pen.  845. 

50.  To  an  action  of  covenant  on  indentures  of 
apprenticeship,  infancy  is  a  good  plea  in  bar. 
M'Knitrkt  v.  Hogg,  1  Const  Rep.  117. 

51.  The  master  covenanted  to  instruct  the  ap- 
prentice, and  to  furnish  him  with  board  and  wash- 
lUff  during  the  term ;  and  also,  in  consideration 
of  his  having  previously  obtained  some  knowledge 
of  tlie  business,  to  allow  him  at  the  rate  of  $110 
a  year,  in  cash  or  clothing,  as  it  might  be  mu- 
tually thought  his  necessities  required;  *' pro- 
vided the  said  apprentice  shall  make  good  to  his 
said  master  all  time  he  may  lose  on  account  of 
sickness,  or  other  account,  and  pay  for  all  physic, 
or  attendance  of  physicians  and  surseons,  that  he 
may  require  during  the  term."  Held  that  this 
clause  was  a  covenant  on  behalf  of  the  apprentice, 
and  not  merely  a  qualification  of  the  preceding 
covenants  on  tne  pvt  of  the  master,  nright  v. 
TVtfds,  4  Day,  313. 

52.  On  a  covenant  that  an  apprentice  shall  serve 
four  years,  and  not  depart  without  leave,  the  mas- 
ter may  maintain  an  action,  before  the  end  of  the 
term,  for  the  departure,  but  not  for  loss  of  service 
for  the  residue  of  the  term.  BrucB  v.  MaUura, 
2  Bibb,  294.    S.  P.  Powers  v.  Ware,  4  Pick.  106. 

53.  An  apprentice  is  not  bound  to  remain  with 
the  master,  after  cruel  and  inhuman  treatment. 
M'Oraik  ▼.  Hemdm,  2  Moor.  80.  And  if  he 
leave  his  master  by  reason  of  such  treatment,  the 
master  cannot  recover  on  the  father's  covenant  for 
the  apprentice's  faithful  service.  Same  parties, 
4  Monr.  481.  S.  P.  Coffin  v.  BasseU,  i  Pick. 
360. 

54.  The  master  is  bound,  from  the  very  nature 
of  the  relation  between  master  and  apprentice, 
to  pay  for  medical  attendance  on  the  apprentice ; 
and  the  father  of  the  apprentice  is  only  bound 
where  the  services  have  been  rendered  at  his  in- 
stance.   Eadey  v.  Craddoek,  4  Rand.  423. 

55.  The  master  is  not  liable,  without  special 
agreement,  for  medicine  and  medical  attendance 
on  his  apprentice,  by  a  physician,  when  the  roaster 
did  not  call  in  the  physician,  and  where  the  pro- 
fessional treatment  was  not  in  his  own  house. 
Perdwd  v.  J^eviU,  1  N.  &  M.  452.  See  Dunbar 
V.  WUliams,  10  Johns.  249. 

56.  If  the  apprentice  is  incapable  of  learning  the 
trade^  the  master  is  excused  from  his  covenant  to 
teach  him  so  as  to  make  him  a  good  workmen ; 
but  the  burden  of  proving  such  excuse  is  on  the 
master.  Bar  get  v.  Caldwell,  2  Dana,  131.  See 
Clancy  v.  Overman,  1  Dev.  &  Bat.  402. 

II.  Of  assigning  Apprentices, 

57.  An  apprenticeship  cannot  he  assigned  by 
the  master ;  and  any  contract  to  assign  is  void; 
the  master  having  only  a  personal  trust.  Hall  v. 
Gardner,  1  Mass.  172.  Davis  v.  Cobum,  8  Mass. 
299.  Skuitz  V.  Travis,  Pr.  Dec.  164.  Pegman 
V.  Ward,  ib.  361.  Hardin,  9,  note.  StrtngfiOd  v. 
HeiskeU,  2  Terg.  546. 

58.  No  arrangement  nor  contract  between  a 
master  and  bis  apprentice,  altering  the  persons  to 
whom  an  apprentice  is  bound,  can  be  valid,  unless 
ratified  by  the  consent  of  the  parent  or  other  per- 
son stanaing  in  loco  parentis.  In  writing.  Com- 
monwealth V.  Leeds,  1  Ashm.  405. 

69.  So,  where  an  apprentice  was  bound  to  two 
copartners,  or  the  survivor  of  them,  and  it  was 
provided  by  the  indenture,  that,  in  case  of  a  disso* 


lution,  he  was  to  have  the  right  to  elect  or  choose 
which  of  the  said  cop«u>tners  he  would  serve,  and 
afterwards  the  partnership  was  dissolved,  and  one 
of  the  partners  assigned  to  the  other  all  his  right, 
title,  and  interest  in  the  said  indenture,  the  court 
held  tiiat,  to  make  the  election  of  the  apprentaeft 
valid  and  binding,  it  must  be  done  with  the  con- 
sent of  the  parent  or  guardian,  and  that  the  diMo** 
lution  of  the  partnership  abrogated  the  indenture, 
the  parent  not  consenting  to  the  election,  ib, 

60.  If  the  indentures  be  void,  an  assignment  of 
them,  even  with  the  approbation  of  the  father,  ia 
also  void,  unless  accompanied  by  the  fi»rmaiitJes 
of  the  South  Carolina  act  of  1740,  which  am 
essential  to  the  validity  of  indentures  of  appren- 
ticeship,    fyelbom  V.  IMtle,  1  N.  &  M.  263. 

61.  A  contract  between  the  master  and  an  in- 
fant apprentice  is  not  assignable,  nor  is  a  contract 
hy  which  the  master  sells  to  the  infant  apprentice 
the  residue  of  his  time  a  valid  one ;  but  an  adult 
apprentice  who  has  bound  himself  may  rescind  the 
contract.    Hudnut  v.  Bullock,  3  Marsh.  300. 

62.  A  contract  to  teach  an  apprentice  a  trade  Is 
personal,  and  dies  with  the  master ;  but  his  repre- 
sentatives are  bound  to  perfbrm  every  other  cove- 
nant in  the  indenture.  Cochran  ▼.  Davis,  5  Litt. 
118.    Eastman  v.  Chapman,  1  Day,  30. 

63.  The  representatives  of  the  master  of  an  ap- 
prentice whose  indenture  did  not  extend  to  exec- 
utors or  administrators,  are  not  entitled  to  receive 
wages  earned  by  the  apprentice  after  his  master*B 
death  and  before  the  expiration  of  the  apprentice- 
ship.   Kennedy  v.  Savage,  2  Browne,  ITo. 

64.  It  seems  that  an  executor  is  not  liable  on 
the  covenants  to  provide  meat,  drink,  clothing, 
See.     Commonwealth  v.  King,  4  S.  &  R.  109. 

65.  In  Pennsylvania,  under  the  act  of  April, 
1799,  the  consent  of  the  parent  or  guardian,  as 
well  as  that  of  the  apprentice,  is  necessary  to 
render  the  assignment  of  an  indenture  valid. 
Comrnonwealth  v.  VanUar,  1  S.  &  R.  248  Coii- 
monwealth  v.  Jones,  3  S.  &  R.  158. 

66.  And  such  assent  must  be  certified  by  the 
justice,  or  at  least  expressed  in  writing  before  him, 
and  attached  to  the  instrument  at  the  time  of  the 
assignment ;  and  parol  evidence  will  not  be  re- 
ceived to  prove  that  the  assent  was  given.  Com- 
monwealth  v.  Jones,  3  S.  dk  R.  158. 

67.  An  assignment  of  an  indenture  made  before 
an  alderma»is  valid.  Commonwealth  t.  Vanlear^ 
1  S.  &  R.  248. 

68.  A  parol  assignment  is  good  as  between  the 
assignor  and  assignee,  though  not  binding  on  the 
apprentice.    Martin  v.  Rice,  2  Browne,  191. 

69.  An  indenture  binding  an  apprentice  to  a 
man,  his  heirs  and  assigns,  without  naming  exec- 
utors, cannot  be  sssigned  by  executors.  Common^ 
wealth  V.  King,  4  S.  db  R.  109. 

70.  Under  ue  act  of  congress  of  1812,  the  en- 
listment in  the  arm^,  with  the  consent  of  his 
master,  of  an  apprentice  who  had  been  bound  by 
the  mansgers  of  the  alms-house,  was  valid,  al- 
though the  master  had  covenanted  not  to  assign 
the  indenture  without  the  consent  of  the  mana- 
gers, which  consent  was  not  given  to  the  enlist- 
ment.    Commonwealth  v.  Barker,  5  Binn.  423. 

71.  An  apprentice  will  not  be  discharged  from 
his  enlistment,  if  after  the  enlistment  the  master 
consent.    State  v.  Brearly,  2  South.  555. 

72.  An  apprentice  to  a  cooper  cannot  be  sent 
abroad  on  a  whaling  voyage,  and  the  master  re- 
ceive his  earnings ;  and  a  custom  to  this  effect  is 
bad.    RandaU  v.  Botch,  12  Pick.  107. 

73.  The  unexpired  time  of  an  apprentice  was 
assigned  by  his  master's  administrator,  but  not  in 
the  presence  of  two  justices,  as  required  by  the 
South  Carolina  statute  of  1740 :  this  was  held  to 
transfer  a  right  to  the  time  of  the  apprentice,  sub- 
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jeet  to  be  defeated  by  him,  if  he  should  choose 
BOt  to  remain  with  the  assignee.  Skappard  v. 
KsUjfj  2  Bailey,  93. 

74.  In  Vermont,  apprentices  boand  by  the  over- 
seen of  the  poor  may  be  assigned  without  their 
eonsent  Pkdps  y.  Cuivery  6  Verm.  430.  And 
on  the  death  of  the  master,  the  indentures  become 
vmdabU  only.  ib. 

75.  Thouf  h  an  indenture  of  apprenticeship  b 
Dot  assignable  nor  transmissible,  yet  an  assi^n- 
■tent,  as  between  the  old  and  new  master,  is  valid 
■s  a  covenant  for  the  services  of  the  apprentice ; 
aad  if  the  apprentice  serve  the  new  master,  there 
im  no  failure  of  the  consideration  of  the  assignment. 
Mwckerson  v.  Howard^  19  Johns.  113. 

76.  An  agreement,  for  consideration,  that  an 
appientioe  snail  serve  another,  is  binding  as  be- 
tween the  parties.  Ouilderland  v.  Knox,  5  Cow. 
863. 

See  Fosty  IV. 

III.     Of  distolving  the  Relation  between  Master 

TLiApprentUe. 

77.  An  indenture  of  apprenticeship  may  be  va- 
cated by  consent  of  all  tne  parties.  Qrahofm  v. 
Graham,  I  S.  A  R.  330. 

78.  The  sessions,  or  major's  court,  have  ifo 
power  to  decide  on  the  validity  of  an  indenture. 
Cowtmonwealth  v.  St.  Qermanf  1  Browne,  2i. 
Ex  parte  Hester,  1  Browne,  374.  Pidgeon*s  com, 
fib.  note. 

79.  Thev  have  jurisdiction  ia  a  case  between 
master  and  apprentice,  where  the  apprentice  bound 
himself  after  the  age  of  twenty-one.  Common' 
wealth  V.  Sit.  Oerman,  i  Browne,  24.  Coatra, 
Anon,  1  Browne,  374,  note, 

80.  The  mayor's  court  may  legally  inauire  into, 
and  decide  upon  a  question  respecting  tne  age  of 
an  apprentice,  where  it  arises  as  an  incidental 
fuestion,  or  by  way  of  answer  to  the  master's  com^ 
plaint  for  desertion  from  service,  or  other  cause 
which  may  give  the  court  original  cognizance ; 
bat  they  uve  not  power  to  discnarge  the  appren- 
tice on  the  single  allegation  that  he  is,  at  the  time 
of  bis  application,  or  full  age.  Pidgeon's  eaee, 
1  Browne^  374,  note, 

8J.  The  court  will  discharge  an  apprentice  for 
acta  of  the  master  injurious  to  his  mind  and 
morals,  as  for 'compelling  him  to  work  on  Sun- 
days. Commonwealth  v.  6^.  Germans,  1  Browne, 
94.  S.  P.  ^snisr  v.  Smith,  8  Conn.  14.  Berry 
▼.  WaUace,  Wright,  657. 

82.  If  an  apprentice  steal  his  master's  property, 
the  master  has  a  remedy  bv  application  to  the 
court  of  oommon  pleas  (in  Massachusetts)  to  dis- 
charge the  indenture,  under  statute  1794,  c.  64. 
Powers  V.  Ware,  2  Pick.  451. 

83.  The  summary  proceedings  provided  by  the 
Ohio  statute  are  merely  cumulative,  and  do  not 
prevent  the  parties  from  saing  on  the  covenants  in 
the  indenture.    Berry  v.  fVJlaee,  Wright,  657. 

84.  The  courts  of  quarter  sessions  in  New  Jer- 
sey have  no  original  jurisdiction  to  discharge  an 
apprentice ;  therefore  an  order  made  by  them  in 
affirmance  of  proceedings  brought  before  them  by 
an  appeal,  must  necessarily  be  erroneous,  if  those 
previous  proceedings  are  essentially  defective. 
Aeherman  v.  Tay^,  4  Halst.  65. 

85.  Where  the  master  cut  out  his  name,  by  con- 
sent of  one  of  the  selectmen,  from  an  indenture 
executed  by  him  and  the  board  of  selectmen ;  it 
was  held  that  it  was  not  a  cancelling  of  the  inden- 
ture, nor  a  discharge  of  him  from  ois  covenants 
therein.    Powers  v.  Ware,  2  Pick.  451. 

86.  An  apprenticeship  de  facto  mav  be  waved 
and  ended  by  a  written  agreement,  without  seal. 
mekeroon  v.  Easton,  12  Pick.  110. 


87.  The  proceedings  for  the  release  of  an  ap- 
prentice must  be  in  his  name,  and  not  in  that  of  • 
his  father.  M* Daniel  v.  M'Gowen,  3  Monr.  9. 
Jlckerman  v.  Tailor,  4  Halst.  65. 
.  88.  The  discharge  of  an  apprentice,  by  an  order 
of  three  justices,  does  not  affect  the  validity  of  the 
indentures,  so  as  to  prevent  the  master  from  set- 
ting them  up  as  a  defence  in  an  action  against  him 
to  recover  the  value  of  the  services  of  the  appren- 
tice.    Schermerhom  v.  Hull,  13  Johns.  270. 

89.  An  appeal  does  not  lie  from  an  order  of  the 
common  pleas  discharging  an  apprentice,  pursuant 
to  statute.  Smith  v.  Hubbard,  1 1  Mass.  24.  S.  P. 
Carmand  v.  WaU,  1  Bailey,  209. 

IV.  Of  the  Rights,  Potoers,  Duties,  and  Remedies, 

in  case  of  Master  and  Apprentice. 

90.  In  New  York,  a  binding  by  a  voidable  in- 
denture, and  a  service  under  it  for  two  years,  give 
the  apprentice  a  settlement  in  the  town  in  which 
he  served ;  and  it  is  not  competent  for  the  town 
to  object  to  the  validity  of  the  binding.     Hudson 

V.  Taghkanae,  13  Johns.  245. 

91.  The  services  of  an  indented  apprentice  may 
be  assigned,  by  the  original  master,  to  another; 
and  his  service,  under  such  assignment,  for  two 
years,  in  a  town  where  the  roaster  does  not  reside, 

fains  him  a  settlement  in  that  town ;  and  it  is  saf- 
cient  that  such  service  is  with  the  privity  and 
consent  of  the  master,  though  there  is  no  written 
agreement.     Chdldetiand  v.  Knox,  5  Cow.  363. 

98.  The  binding  of  a  child  by  the  mother,  liv- 
ing the  father,  he  not  dissenting,  and  a  service  by 
the  child,  accoTding  to  the  indenture,  for  two 
years,  gives  him  a  settlement.  Owasco  v.  Oswe- 
gateUe,  5  Cow.  527. 

93.  An  indenture  binding  an  infant  pauper,  ex- 
ecuted by  only  one  overseer  of  the  poor  of  a 
town,  though  with  the  assent  of  two  justices,  and 
though  the  l>inding  be  to  another  overseer  of  the 
same  town,  is  not  void,  but  voidable  only  ;  and  a 
complete  service  under  it  confers  a  settlement  on 
the  appientice.    Hamilton  v.  Eaton,  6  Cow.  658. 

94.  An  oral  binding,  and  an  apprenticeship 
served  under  it,  will  not  confer  a  settlement. 
Mskayuna  v.  Albany,  2  Cow.  537. 

95.  If  an  apprentice,  bound  by  overseers  of  the 
poor,  serve  the  administrator  of  the  master,  he  ac- 
quires the  rights,  and  incurs  the  duties  of,  an  ap- 
prentice, and  cannot  avoid  the  relation,  so  as  to 
recover  pay  for  his  services.  Phelps  v.  Culver, 
6  Verm.  430. 

96.  In  New  Jersey*  an  indented  apprentice 
gains  a  settlement  in  the  township  where  he 
serves  his  master  a  year  under  the  indenture. 
Upper  AUoways  Creek  v.  Elsingborough,  Coxe, 
389.  Even  though  the  master  has  no  settlement 
there.   South  Brunsioick  v.  Independence,  2  GreeUi 

549. 

97.  But  there  must  be  actual  service  Ibr  a  full 
year.    Jefferson  v.  Pequanaek,  1  Green,  187. 

98.  The  order  of  the  justices  or  sessions  for  the 
removal  of  an  apprentice,  or  chargeable  pauper, 
should  be  to  the  last  place  of  legal  settlement. 
They  cannot  make  an  order  upon  the  master  to 
support  such  apprentice.    Coxe,  389.. 

99.  A  service  for  one  year,  under  a  voidable  in- 
denture of  apprenticeship,  is  sufficient  to  gain  a 
settlement,  although  the  indenture  should  after- 
wards, and  previous  to  the  completion  of  the  term 
of  service  mentioned  therein,  oe  avoided  bv  the 
apprentice.  Bloomed  v.  Aequaekanunk,  3  Halst. 
257.    See  HopeweU  v.  Amwdl,  1  Pen.  422. 

100.  A  service  under  an  instrument  to  which 
there  was  affixed  no  seal  of  wax  or  wafer,  but  only 
a  scroll  or  scribble,  by  way  of  seal,  is  not  such  a 
serving  of  an  apprenticeship,  under  indenture,  aa 
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will  gain  a  settlement  under  the  act  for  the  settle- 
ment and  relief  of  the  poor.  Hopewell  v.  Amwell^ 
1  Halst.  169. 

101.  A  legal  settlement  was  gained  by  a  female 
infant,  bound  out  by  the  overseers  of  the  poor  at. 
three  years  of  age,  with  jClO  with  her,  and  a  regu- 
lar service  under  the  indenture  until  eighteen 
years  of  age.  Franklin  v.  South  Brunswick.  1  Pen. 
142. 

102.  Under  the  act  of  1758,  serving  an  appren- 
ticeship ^ains  a  settlement  without  notice.  Hope- 
well  V.  Kingtoood,  1  Pen.  13U. 

103.  If  iae  master  discharge  the  apprentice, 
without  assigning  or  turning  nim  over,  out  lets 
him  go  without  claiming  the  benefit  of  his  ser- 
vices, the  apprentice  gains  no  settlement  by  livinir 
with  another  person.  Orange  v.  Springfield,  2 
Green,  321.  See  also  Kingwood  v.  Bethlehenif 
1  Green,  222. 

104.  Where  an  illegitimate  child  went,  under  a 
parol  agreement  between  his  mother  and  a  me- 
chanic, mto  a  town  where  he  had  no  settlement, 
to  learn  a  trade,  and  there  lived  with  the  mechan- 
ic, as  an  apprentice,  till  he  was  21  years  old,  he 
was  held  to  be  an  apprentice  within  the  Connecti- 
cut statute  respecting  settlements.  Huntington  v. 
Oxfordy  4  Day,  189. 

105.  Where  an  apprentice  is  employed  by  a 
third  person,  without  the  knowledge  or  consent  of 
his  master,  the  master  is  entitled  to  all  his  earn- 
ings, whether  the  person  who  employed  him  did 
or  did  not  know  that  he  was  an  apprentice.  James 
V.  Le  Roy,  6  Johns.  274.  Munsey  v.  Ooodwin,  3 
N.  Hamp.  272.  Bou>es  v.  Tibbets,  7  Greenl.  457. 
Conant  v.  Raymond,  2  Aik.  243. 

106.  But  in  the  case  of  a  hired  servant,  tlie  em- 
ployer must  have  notice  of  his  being  the  servant 
of  another,  to  make  him  answerable.  6  Johns, 
tt^t  sup.    See  Slavk. 

107.  Where  an  apprentice  ran  away  from  his 
master,  and  entered  on  board  of  a  ship,  and  signed 
articles,  by  which  he  engaged  to  perform  the 
whole  voyage,  and  to  forfeit  his  wages  in  case  of 
desertion  or  embezzlement,  and,  during  the  voy- 
age, he  deserted,  having  been  guilty  oi  embezzle- 
ment, it  was  held  that  the  master  was  entitled  to 
recover  his  whole  earnings  from  the  ship-owners 
during  the  time  he  was  on  board,  without  any  de- 
duction for  wages  advanced  to  the  apprentice, 
though  neither  tne  owners  nor  captain  knew  that 
he  was  an  apprentice,  ib. 

108.  The  master  is  not  entitled  to  the  extraor- 
dinarv  earnings  of  his  apprentice,  which  do  not 
interfere  with  the  master  s  profits  from  his  ser- 
vice. Thus  salvage  was  decreed  to  the  appren- 
tice who  earned  it,  against  the  claim  of  the  master 
therefor.    Mason  v.  Sfiip  Blaireau,  2  Cranch,  270. 

109.  But  if  a  master  promise  an  apprentice  to 
pay  him  for  extra  work  done  for  his  master  during 
apprenticeship,  yet  the  apprentice  cannot  recover 
it.     Bailey  v.  King^  1  Whart.  113. 

110.  In  an  action  for  harboring  an  apprentice,  a 
knowledge  of  the  apprenticeship  by  the  defendant 
is  an  indispensable  requisite  to  recovery.  f>r- 
guson  V.  Tucker,  2  Har.  &  Gill,  182.  Stewart  v. 
Simpson,  1  Wend.  376.    2  Aik.  243. 

ill.  Altl\pugh,  at  the  time  of  hiring  an  appren- 
tice, a  defendant  may  have  been  ignorant  of  the 
apprenticeship,  yet  if;  after  obtaining  that  informa- 
tion, he  continues  to  harbor  him,  he  is  liable  to  an 
action  at  the  suit  of  the  master,  without  any  proof 
of  demand  or  refusal.    2  Har.  &,  Gill,  ubi  sup. 

112.  In  case  for  enticing  away  and  harboring 
an  apprentice,  an  indenture  signed  by  the  plain- 
tiff alone  was  rejected,  althougn  the  plaintiff  of- 
fered to  prove  that  an  exact  counterpart  was  exe- 
cuted by  the  guardiaif.    St.  Clair  v.  Jones,  Addis. 


113.  The  declaration,  in  such  case,  mast  allege 
the  tenor  or  substance  and  legal  effect  of  the  in- 
denture of  apprenticeship.  Ferguson  v.  Tucker, 
2  Har.  <&  Gill,  182. 

114.  In  such  action  for  seducing  a  colored  ap- 
prentice, bound  by  the  county  court  in  North  Car- 
olina, the  defendant  cannot  take  advantage  of  any 
defect  in  the  bond  required  by  statute.  Jones  j. 
Mills,  2  Dev.  540.    See  Dowd  v.  Davis,  4  Dev.  61. 

115.  If  a  master,  whose  apprentice  has  left  him 
wrongfully,  announce  that  he  will  not  receive  him 
again,  others  may  lawfully  employ  him,  though 
specially  forbidden  by  the  master  to  harbor  him  -~ 
unless  the  master  make  known  a  change  of  reso- 
lution, and  signify  a  willingness  to  receive  back 
the  anprentice.     Conant  v.  Raymond,  2  Aik.  243. 

Ho.  A  habeas  corpus  may  issue  for  the  body  of 
an  apprentice,  on  the  petition  of  his  masti'r,  and 
the  court  may  order  the  apprentice  to  be  delivered 
tci  his  master.  Commonwealth  v.  Beck,  1  Browne, 
277. 

117.  Where  an  apprentice,  who  had  been  en- 
listed in  the  army  under  the  act  of  congress  of 
10th  Dec.  1814,  was  satisfied  with  his  situation, 
the  court  refused,  on  a  habeas  corpus  issued  on 
the  application  of  the  master,  to  decide  the  ques- 
tion of  property,  and  restore  him  to  his  master. 
90mmontDealth  v.  Robinson,  1  S.  &  R.  353. 

118.  The  master,  in  such  case,  will  be  left  to 
his  remedy  by  an  action  against  the  person  who 
harbors  his  apprentice,  nb.  See  CommonwettUh  v. 
Harrison,  11  Mass.  63,  where  the  court  dischtrged 
an  enlisted  apprentice  bound  in  Russia,  though  he 
did  not  himself  desire  it.  S.  P.  United  States  v. 
Mnderson,  Cooke,  143. 

119.  The  consent  of  the  parent,  master,  or 
guardian,  is  required  to  legalize  a  minor's  enlist- 
ment, and,  if  the  master  consents,  the  apprentice 
will  not  be  discharged  on  habeas  corpus.  State  v. 
Brearly,  2  South.  555. 

120.  Unless  an  apprentice  has  been  regularly 
bound  by  indenture,  his  master  cannot  support 
debt  against  a  clergyman  for  marrying  him  con- 
trary to  the  act  of  Feb.  1729-30.  Zte6er  v.  Boos, 
2  Yeates,  321. 

121.  The  penalty  given  by  the  New  Jersey 
statute,  for  enticing  away  apprentices,  does  not 
extend  to  slaves.     Brooks  v.  Farmer,  2  Pen.  640. 

122.  An  apprentice  who  has  been  bound  in  an* 
other  state  to  learn  any  trade  or  occupation,  can- 
not be  taken  out  of  the  state,  unless  such  removal 
is  provided  for  in  the  indenture,  or  arises  from  the 
nature  of  the  contract,  as  in  the  case  of  seafaring 
men,  &c.  Commonwetdth  v.  Edwards,  6  Binn. 
202.  S.  P.  Commonwealth  v.  Deacon,  6  S.  &  R. 
526.  Coffin  V.  BasseU,  2  Pick.  357.  See  6  Mass. 
275.    3  Day,  126. 

123.  An  intention  of  the  master  to  remove  to  a 
distant  state,  and  to  carry  the  apprentice  with  him, 
against  his  will,  will  not  justify  the  apprentice  in 
leaving  his  master.    2  Pick.  357. 

124.  It  is  a  good  defence  to  an  action  by  the 
master,  on  the  covenants  in  an  indenture  of  ap 
prenticeship,  that  the  master  has  lefl  the  state, 
with  intent  to  remain  out  of  its  jurisdiction,  anc* 
continued  absent  to  the  time  of  action  brought,  ib 

125.  Refusal  to  go  with  his  master  into  a  for- 
eign jurisdiction  is  not  a  breach  of  the  apprentice'^ 
covenant  "  well   and    faithfully   to  serve,"  &c 
Vickaree  v.  Pierce,  3  Fairf.  315. 

126.  In  an  action  of  covenant  against  a  master 
for  sending  his  apprentice  out  of  uie  country,  pa- 
rol evidence  is  admissible,  on  the  plea  of  not  guilty, 
to  prove,  that  the  plaintiff  consented  to  the  act. 
Burden  v.  Skinner,  3  Doy,  126. 

127.  Where  a  master  grants  an  apprentice 
license  to  depart,  he  cannot  afterwards  re- 
voke such  license,  or  prosecute  his  surety  on  his 
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eoveMtnts  lor  such  departure.  Lswis  v.  fVUd- 
iR/m,  1  Day,  153. 

1^.  A  master  has  a  right  to  use  moderate  cor- 
rection, in  case  of  an  offending  apprentice.  Com- 
monwmjUk  v.  Bavrdy  1  Ashm.  267. 

1^.  It  is  a  good  defence  to  a  suit  against  the 
fatiier,  on  his  covenant  that  the  son  shall  serve, 
&c.,  that  the  master  drove  away  the  son  by  whip- 
ping and  cowhiding  him.  M'Gratk  v.  Hemdon, 
4  Monr  480. 

130.  If  a  father  engages  by  parol  that  his  son 
shall  serve  another  lor  a  longer  time  than  one 
year,  the  contract  is  void  by  the  statute  of  frauds, 
and  neither  party  can  maintain  an  action  for 
breach  thereof,  tnough  it  has  been  in  part  per- 
formed on  both  sides.  Hall  v.  Rowley,  2  Root, 
161.     S.  P.  Sguires  v.  Whipple,  1  Verm.  69. 

131.  Where  a  father  agrees  to  bind  his  son  by 
indentures  of  appirenticeship^  and  in  consequence 
of  such  agreement  the  son  enters  upon  the  ser- 
vice, and  the  master  instructs  him  in  his  trade, 
and  furnishes  clothing  and  necessaries,  and  then 
the  son  leaves  his  master,  the  fatlier  is  liable  to 
pay  the  master  for  the  instruction,  supplies,  &c., 
though  the  agreement  has  not  been  reduced  to 
writing.     Squires  v.  Whipple,  2  Verm.  111. 

132.  A  master,  after  receiving  a  boy  as  an  ap- 
prentice, and  keeping  him  in  that  capacity  several 
years,  cannot  maintain  an  action  agamst  his  father 
for  his  diet  and  lodging.      Taylor  v.  HtUcAinson, 

2  Pen.  952. 

133.  An  action  cannot  be  maintained  against 
an  apprentice,  by  his  guardian,  for  money  paid  to 
the  master  for  tlie  apprentice's  support,  &c.f 
while  in  his  service,  the  apprentice  having  un- 
justifiably Jefl  that  service,  and  having  another 
guardian.  The  claim  should  be  adjusted  in  the 
probate  court,  on  settlement  of  a  guardianship 
account.     Hapgood  y.  Wesson,  7  Pick.  47. 

134.  In  an  action  on  a  bond  given  by  a  master 
for  the  benefit  of  an  apprentice,  the  money  re- 
ceived in  the  name  of  the  chairman  of  the  county 
court,  after  judgment,  belongs  to  the  apprentice, 
and  a  receipt  by  his  attorney  is  a  receipt  by  him. 
Jordan  v.  Barry,  4  Hayw.  102. 

135.  A  settlement  with  apprentices,  although 
not  of  age,  is  good,  as  the  Kentucky  statute  di- 
rects the  payment  to  be  made  to  them  in  person. 
Cochran  v.  Davis,  5  Litt.  118. 

136.  An  action  in  behalf  of  an  apprentice,  upon 
his  indenture  of  apprenticeship,  ought  not  to 
be  brought  in  the  name  of  the  overseers  of  the 
poor,  but  in  his  own  name.    Poinde^er  v.  Wilton, 

3  Mnnf.  183. 

137.  Apprentices  are  not  within  the  Pennsyl- 
vania statute  ^*  for  jj^reventing  clandestine  mar- 
riages," which  prohibits  clergymen,  &c.,  from 
joining  in  marriage  '^  indented  servants,"  without 
the  consent  of  Uieir  masters.  AUtmus  v.  Ely, 
3  Rawle,  305. 

See  Arrest,  46,  47. 
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I.  Of  the  Submission  or  Agreement  to  refer,  the 
Parties  to  it,  and  its  Effect ;  and  what  may 
be  referred. 

1.  An  infant  cannot  make  a  valid  submission  to 
arbitration.  Britton  v.  Williams,  6  Munf.  458. 
Ba/cer  v.  Lovett,  6  Mass.  80.  . 

2.  A  guardian  mav  submit  on  the  behalf  of  his 
ward,  and  the  decision  of  the  arbitrators  will  be 
conclusive.  Weed  v.  Ellis,  3  Caines,  253.  Wes- 
ton  V.  Stuart,  2  Fairf.  326. 

3.  An  attorney's  agreement  to  refer  binds  his 
client,  without  any  special  authority.  Somers  v. 
Balahrega,  1  Dafl.  164.  Holker  v.  Parker,  7 
Cranch,  436.  Buckland  v.  Conway,  16  Mass. 
396.  Talbot  v.  M'Gee,  4  Monr.  377.  Doubted, 
Alton  V.  Gilmanton,  2  N.  Hamp.  488.  Denif.d, 
Haynes  v.  Wright,  4  Hayw.  65.     See  1  Ham.  270. 

4.  So  of  the  agents  of  a  town  specially  ap- 
pointed to  prosecute  or  defend  a  suit.  16  Mass. 
396.    S.  P.  Schoff  V.  Bloomfield,  8  Verm.  472. 

5.  So  of  selectmen  of  a  town,  who  are  its  gen- 
eral agents.  Boston  v.  Brazer,  11  Mass.  449. 
Contra,  Griswold  v.  JV.  Stonington,  5  Conn.  367. 

6.  One  partner  may  submit  a  partnership  mat- 
ter to  arbitration  for  himself  and  fellows.  Wilcox 
V.  Singleton,  Wright,  420. 

7.  Where  an  iniury^  has  been  done  to  an  infant, 
and  the  parent  submits  the  whole  matter  of  dam- 
ages, done  by  the  trespass  on  the  body  of  the  in- 
fant, to  the  decision  of  arbitrators,  if  the  arbitra- 
tors award  entire  damages  for  the  injury  done  to 
the  parent  and  the  injury  done  to  the  infant,  the 
award  is  good,  the  parent  having  a  right  to  re- 
ceive satisfaction  for  the  trespass  done  to  his  son, 
^whose  natural  guardian  he  is,)  as  well  as  for  the 
aamages  done  to  himself.  Beebee  V.  Tr afford, 
Kirby,  215. 

8.  A  submission  is  to  be  expounded,  not  accord- 
ing to  the  strict  technical  meaning  of  the  words, 
but  according  to  their  signification  in  common 
parlance.    Munro  v.  Alaire,  2  Caines,  320. 

9.  A  submission  of  all  demands  extends  to  real 
OS  well  as  personal  property,  ib.  Byers  v.  Van 
Deusen,  5  Wend.  268. 

10.  A  submission  touching  divers  other  mattei ti 
as  well  as  those  particularly  mentioned,  is  equiva- 
lent to  a  general  submission  of  all  questions  be- 
tween the  parties,  and  ^  under  it,  general  releases 
may  be  awarded.  2  Caines,  320. 

11.  Under  a  general  submission  of  all  causes  of 
action,  an  allegation  of  a  fraud  in  a  sale  is  in- 
cluded.    De  Long  v.  Stanton,  9  Johns.  38. 

12.  Where  a  submission  is  general,  of  all  actions, 
causes  of  actions,  suits,  &c.,  {iarol  evidence  is  in- 
admissible to  show  that  the  arbitrators  awarded  con- 
cerning a  matter  which  was  not  in  controversy  be 
tween  tlie  parties  at  the  time  of  the  submission,  ib 

13.  Alter  referees  appointed  by  consent,  and 
awfurd  made,  it  is  too  late  to  object  to  the  declara- 
tion. Smith  V.  Minor,  Coxe,  16.  S.  P.  Bozorth 
V.  Pneket,  1  Pen.  268. 

14.  On  motion  to  set  aside  the  report  of  ref- 
erees, the  sufiSciency  of  the  declaration  cannot 
be  inquired  into.  ib. 

15.  An  agreement,  under  a  rule  of  court,  to  re- 
fer a  case  to  the  determination  of  arbitrators, 
operates  as  a  waver  of  all  exceptions  to  the  forms 
of  process,  or  as  a  release  of  errors,  or  an  estoppel 
against  any  assignment  of  errors  in  the  proceed 
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ings  anterior  to  the  rule.  Farsetk  v.  SkaWi  10 
Mass.  253.  Coffin  ▼.  Cottle,  4  Pick.  454.  S.  P. 
JippUgaie  ▼.  SckuTtToany  2  Pen.  868.  Ligon  ▼. 
Ford,  5  Munf.  10. 

16.  A  submission  to  arbitration  of  a  cause  pend- 
ing in  court,  in  P9ew  York,  may  be  by  parol. 
Wkls  V.  Lain,  15  Wend.  99. 

17.  An  agreement  in  pais  to  refer  all  demands, 
made  pending  an  action,  will  not  authorise  a  judg- 
ment on  the  award ;  but  the  report  of  the  reierees 
may  be  used  on  the  trial  of  the  action  to  ascertain 
the  damages  to  which  the  plaintiff  is  entitled. 
Eaton  y.  Arnold,  9  Mass.  519. 

18.  A  general  submission  of  a  cause  to  arbitra- 
tion is  a  discontinuance.  AUttr,  where  the  parties 
agree  that  a  judgment  may  be  entered  on  the  re- 
port :  and  in  such  case,  the  court  may  proceed  to 
trial,  if  the  submission  be  revoked.  Ex  parte 
Wright,  6  Cow.  .399.  See  Camp  ▼.  Boot,  18 
Johns.  22. 

19.  A  submission  of  a  cause  pending  in  court 
to  arbitration,  is  a  discontinuance  of  the  suit,  al- 
though the  arbitrators  have  not  taken  upon  them- 
selves the  burden  of  the  submission,  have  not  met 
to  hear  the  parties,  and  have  not  made  any  award, 
or  done  any  other  act  under  the  submission.  The 
court  will  not  look  beyond  the  submission.  Lar- 
Inn  V.  Robbing,  2  Wend.  505.  S.  P.  Totons  v. 
WUcax,  12  Wend.  504. 

20.  A  submission  to  arbitration  of  a  cause  pend- 
ing in  the  common  pleas  on  appeal,  though  a  dis- 
continuance of  the  appeal,  leaves  the  judgment 
appealed  from  in  full  mrce.  The  statute  declaring 
an  appeal  a  supersedeas,  contemplates  a  case 
where  the  appeal  is  prosecuted  with  efiect,  and 
not  where  it  is  abandoned.  Miller  v.  Fan  JMten, 
1  Wend.  516. 

21.  A  party,  by  appearing  at  the  trial  of  a  cause 
and  defending  it,  waves  a  disconttnaanoe  caused 
by  a  submission  to  arbitration.  People  v.  Onon- 
wiga  Common  Pleas,  1  Wend.  314. 

22.  Reference  of  a  suit  to  arbitrators  takes  the 
subject  matter  referred  out  of  the  statute  of  limi- 
tations.    Colkings  V.  Thaekston,  C.  &  N.  ^. 

23.  In  cross  actions  and  cross  applications  for 
a  reference,  a  joint  reference  will  be  made,  and  the 
referees  authorized  to  hold  their  meetings  at  dif- 
ferent places  to  accommodate  both  parties.  Hart 
▼.  TroUer,  4  Wend.  198. 

24.  Where  distinct  actions  are  depending,  of  all 
which  a  reference  is  intended,  there  must  t>e  sep- 
arate rules  of  reference  and  separate  reports ;  or 
they  must  be  first  united  and  then  referred  ;  or  in 
one  of  them  a  rule  of  reference  must  be  entered, 
with  a  submission  of  all  matters  in  dispute  be- 
tween the  parties.     Crai£  v.  Craig,  4  Halst.  198. 

25.  If  an  order  of  rererence,  made  in  a  suit 
pending,  extend  to  matters  not  embraced  in  the 
suit,  it  should  be  stated  on  the  record  what  they 
are.     Fitzgerald  v.  Fitzgerald,  Hardin,  227. 

26.  A  reference  to  arbitrators  *'to  settle  and 
finally  adjust  the  title  to  the  following  land,"  —  re- 
citing the  entries  under  which  it  is  claimed,  is 
sufficiently  certain.     GaUotoay  v.   Webb,  Hardin, 

27.  By  the  common  law,  whenever  the  thing  in 
dispute  may  be  passed  without  writing,  an  oral 
submission  and  award  has  all  the  effect  of  a  writ- 
ten one.    Evans  v.  M'Kinsey,  6  Litt  264. 

28.  An  indorsement  on  a  bond  to  perform  an 
award,  extending  the  time  of  making  the  award,  is 
valid,  if  the  bond  be  again  delivered  to  the  obligee 
by  the  obligor.  Bryer  v.  Stewart,  2  Hayw.  111. 
S.  P.  Shermer  v.  BeaU,  I  Wash.  11. 

29.  But  such  indorsement,  merely  signed  by  the 
party  against  whom  the  award  is  made,  is  not  suf- 
ficient to  enable  the  other  party  to  recover,  on  the 
bond,  for  non-performance  of  an  award  made  after 


the  day  mentioned  in  the  bond  itself.  PeUrs  t. 
Johnson,  3  Har.  &  J.  291.  S.  P.  FrmmoM  v. 
Adams,  9  Johns.  115.  See  Palmer  y.  Gresm, 
6  Conn.  14.    See  Post,  IV. 

30.  Where  it  appeared  on  the  record,  that  a  case 
was  referred,  under  the  Pennsvlvania  statute  of 
1705,  to  three  persons,  and  ailer wards,  one  of 
them  declining  to  serve,  another  was  appointed  in 
his  place,  it  was  presumed  that  the  substitution 
was  with  consent  of  both  parties.  Browning  v. 
M'Manus,  I  Whart.  177. 

31.  In  Pennsylvania!  an  agreement  to  refer  all 
matters  in  variance  to  certain  persons  /'  who,  or  a 
msjority  of  whom,  shall  make  an  award  under 
their  hands  and  seals,  under  a  rule  under  the  act 
of  1705,  which  makes  an  award  of  referees  as 
binding  as  a  verdict  of  a  jury,"  is  sufficient  to 
authorize  the  entry  of  an  action,  and  a  rule  of  ref- 
erence, without  being  attested  by  subscribing  wit- 
nesses or  accompanied  by  an  amdavit  that  .it  was 
duly  executed ;  and  the  docket  entry  of  such  an 
agreement  is  evidence  of  its  having  been  filed. 
If  a  party  deny  the  existence  of  such  a  submis- 
sion, ne  shoulcf  apply  to  the  court,  in  which  the  ac- 
tion was  entered,  to  strike  it  off.  Herman  v.  Free- 
man,  8  S.  &  R.  9. 

32.  On  such  submission  it  is  not  necessary  to 
file  a  declaration,  or  to  state  the  cause  of  action  in 
the  agreement  to  refer,  which  embrsces  all  caiiaes 
of  action  between  the  parties,  ib. 

33.  An  agreement  for  an  amicable  action,  con- 
tained on  the  same  paper  with  a  submission  to  nsf^ 
erence,  and  a  request  to  the  prothonotary  to  grant 
an  order  accordingly,  may  be  maintained  under 
the  2d  section  of  the  act  of  March,  1806,  and  proof 
of  the  agreement  by  a  subscribing  witness  is  un- 
necessary.   Maseey  v.  Thomas,  6  Binn.  333. 

34.  The  agreement  to  refer  must  be  in  writing. 
Shwpen  v.  Bush,  1  Dall.  251.  ^ 

oo.  A  reference  of  matters  in  dispute  to  certain 
persons,  "  on  whose  decision,  or  a  majority  of 
them,  judgment  to  be  entered  by  the  nrothonoCa- 
ry,'*  is  to  &  taken  to  have  been  entered  under  the 
act  of  1705,  and  no  appeal  lies.  Kimmd  v.  Shank, 
1  S.  &  R.  24. 

36.  Where  judgment  had  been  entered  on  a 
bond  by  warrant  of  attorney,  and  then  tlie  parties 
submitted  all  matters  in  controversy  to  three  pfr- 
sous,  whose  award  was  to  be  final  and  conclusive, 
it  was  held  that  this  was  to  be  considered  a  refer- 
ence under  the  act  of  1705,  and  not  at  common 
law,  although  the  submission  was  not  made  directly 
under  a  rule  of  court.  Large  v.  Passmore,  bS.i. 
R.  51. 

37.  It  must  appear  clearly  to  the  court  that  the 
proceedings  in  an  arbitration  were  intended  to  be 
under  the  act  of  1806,  or  they  will  not  reverse  a 
judgment  for  want  of  conformity  in  the  proceed- 
ings to  the  act.     Harris  v.  Hayes,  6  Binn.  422. 

38.  A  committee  of  the  proprietors  of  a  canal 
entered  into  a  submission  on  their  behalf,  before  a 
justice,  representing  themselves  as  authorized  so 
to  do,  and  the  proprietors  were  heard  before  tiie 
referees,  making  no  objection  to  the  submission. 
On  error  to  reverse  the  judgment  ffiven  on  the 
referees*  report,  the  court  affirmed  it,  presuming 
the  committee  had  authority,  though  the  want  of 
it  was  assigned  for  error.  Fryelurg  Canal  v. 
Frve,  5  Greenl.  38. 

39.  In  New  Jersey,  a  justice,  by  consent  of  par- 
ties, may  enter  a  rule  of  reference,  and  the  judg- 
ment on  the  award  shall  bind  them.  Schooley  v. 
Thome,  Coxe,  71 . 

40.  In  New  York,  the  submission  may  be  made 
a  rule  of  court,  as  well  after  as  before  the  award 
is  made.    Ez parte  Vasques,  5  Cow.  29. 

^  41.  Where  an  arbitrator  refnsed  to  proceed,  in 
consequence  of  a  parol  revocation  of  his  power  by 
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one  of  the  partiei,  that  jnrty  cannot  deny  that  a 
reroeation  was  made.  HatAey  v.  Hodge,  7  Verm. 
S37.  And  he  mnet  pay  the  other  party  the  dam- 
afea  be  has  sostainea  by  the  revocation,  ib. 

42.  Wbere  the  parties  to  an  action  have  entered 
into  a  rule  of  court,  in  the  common  form,  submits 
ting  the  action  and  all  demands  to  arbitrators^  to 
be  mutually  chosen,  neither  party  can  rescind  the 
rale,  nor  can  the  plaintiff  discontinue  the  action 

Sending  the  rule.  Haskell  ▼.  Whitney,  12  Mass. 
7.  Cumberland  v.  JVortA  Yarmouth,  4  Greenl. 
450.  Frets  r.  Frets,  1  Cow.  335.  Bray  v.  Eng- 
Ush,  1  Conn.  496. 

43.  A  rale  of  reference  entered  at  nisi  prius, 
through  misapprehension  and  surprise,  may  oe  set 
aside,  if  no  proceedings  have  been  had  under  it. 
Bradley  y.  Wolfe,  2  Yeates,  343. 

44.  It  is  too  late  to  annul  a  rule  when  the  ref- 
erees have  investigated  the  transaction,  and  agreed 
upon  their  report,  and  are  clear  from  any  imputa- 
tion of  misconduct  or  precipitancy,  or  refhsing  to 
hear  the  testimony  offered  by  either  party.  OxUy 
y.  Oldden,  1  Oall.  430. 

45.  An  action  cannot  be  discontinued  after  the 
jurisdiction  of  the  arbitrators  has  attached ;  and 
their  jurisdiction  is  considered  as  attaching  from 
the  moment  of  their  appointment.  Horn  v.  Rob^ 
mis,  1  Ashm.  45. 

46.  And  where,  previous  to  the  meeting  of  ar- 
bitrators, the  plaintiff  entered  a  discontinuance  on 
the  docket,  and  then  attended  the  meeting  of  the 
arbitrators,  and,  afler  they  were  sworn,  offered  to 
discontinue,  it  was  held  that  the  discontinuance 
could  not  divest  their  jurisdiction.  Ham  v.  Rob- 
erts, 1  Ashm.  45. 

47.  And  it  seems  that,  if  a  plaintiff  were  to  dis- 
continue in  the  presence  of  the  arbitrators,  before 
they  were  sworn,  and  the  arbitrators  were,  never- 
theless, to  proceed,  and  find  for  the  defendant,  the 
eourt  coula  not  interfere,  ib, 

48.  After  an  agreement  to  refer,  a  disclosure 
and  hearing  before  the  referees,  and  an  opinion 
expressed  or  intimated  by  them  upon  the  merits, 
the  plaintiff  cannot  discontinue  without  the  leave 
of  the  court,  which  would  only  be  granted  upon 
veiv  cogent  reasons, — such,  perhaps,  as  would  in- 
validate the  report  itself  Pollock  v.  Hall,  4  Dall. 
222.    3  Teates,  42. 

49.  A  cause  cannot  be  remoyed  to  a  superior 
court  after  referees  have  examined  witnesses,  and 
before  they  have  agreed  upon  their  report.  Grubb 
V.  GrM,  1  Teates,  193.  2  Dall.  191.  Pigot  v. 
Yovn^y  2  Dall.  192.  S.  P.  Biekkam  v.  Denny, 
Coxe,  12. 

50.  A  rule  shall  not  be  struck  off  after  there 
has  been  a  partial  hearing  of  the  case  before  the 
referees,  although  since  the  meeting  one  of  the 
original  parties  is  dead,  and  his  representatives 
have  been  substituted.  Rvston  y.  DrmtDOody,  1 
Binn.  42. 

51.  Where  there  is  a  submission  by  bond, 
whether  made  irrevocable  or  not,  either  party  may 
revoke  such  submission  before  award  made  and 
published  ;  and  by  such  revocation  he  annuls  all 
contracts  relative  to  the  submission,  and  leaves 
the  party  to  rest  entirely  on  the  penalty  of  the 
bond  of  submission.  Aspintoall  v.  Tousey,  2  Ty- 
ler, 328.  Men  v.  Watson,  16  Johns.  205.  B.  P. 
Bray  v.  English,  1  Conn.  498.  Rowley  y.  Young, 
3  Day,  118. 

52.  Where,  by  the  submission,  the  award  was 
to  be  made  and  published  to  the  parties  on  or  be- 
fore a  certain  day,  and  the  arbitrator  made  an 
award  before  that  aay,  but  before  it  was  published 
to  both  parties,  one  of  them  revoked  the  submis- 
sion, it  was  held  that  the  revocation  was  too  late, 
and  that  the  award  was  binding  A  proviso  that  an 
award  shall  be  published  does  not  imply  a  formal 
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notification  to  the  parties.    Hunt  y.  Wilson,  6  N. 
Hamp.  36. 

53.  A  rule  agreed  on  by  parties  cannot  be  en- 
larged by  the  court,  without  tiie  parties'  consent 
Rice  V.  Ciark,  8  Verm.  104. 

54.  A  bond  of  submission  cannot  be  revoked  bv 
parol.  Van  Antwerp  v.  Stewart,  8  Johns.  1225. 
S.  P.  Evans  v.  Cheek,  3  Hayw.  42. 

55.  Though  the  instrument  of  revocation  do 
not,  in  terms,  declare  that  the  party  revokes  the 
submission,  yet  it  is  sufficient  if  enough  appear  to 
show  an  intention  to  revoke.  Frets  v.  Brets,  1 
Cow.  335. 

56.  If  a  submission  be  by  one  on  the  one  side, 
and  two  on  the  other,  one  of  the  two  cannot  Ye- 
voke  without  the  other's  assent.  Robertson  v. 
.W'Mei,  12Wend.578. 

57.  The  death  of  one  of  several  plaintifis  in 
a  cause,  referred  by  rule  of  court  to  referees,  is 
not  a  revocation  of  the  authority  of  the  referees. 
A  suggestion  of  such  death  may  be  entered  upon 
the  record.  Freeborn  v.  Denman,  3  Halst.  116. 
Baton  v.  Crandon,  15  Pick.  79. 

58-  But  an  order  of  submission,  in  a  suit,  when 
it  klad  abated  by  death  of  one  of  the  parties,  will 
not  support  an  award  made  under  it.  Galloway 
V.  HiU,  4  Bibb,  475.    See  4  M'Cord,  160. 

59.  In  an  action  on  an  administration  bond,  the 
judge  of  probate,  though  plaintiff,  is  a  mere  trus- 
tee for  all  the  next  of  kin  and  creditors,  and  he 
cannot  submit  their  rights  to  reference  or  arbitra- 
tion. Thomas  v.  Leaeh,  2  Mass.  152.  Paine  v 
Ball,  3  Mass.  236. 

60.  But  when  such  suit  is  brought  for  the  bene- 
fit of  the  party  indorsing  the  writ,  and  who  is  en- 
titled to  have  execution  for  his  own  use,  and  the 
penalty  is  declared  forfeited,  the  indorser  and  de- 
fendant may  submit  to  referees  to  report  the  sUm 
for  which  the  execution  shall  issue  for  the  use  of 
the  indorser  who  is  a  party  to  the  submission,  ib, 

61.  The  judge  of  probate  has  no  authority  to  al- 
low the  reference  of  any  demand  which  an  execu- 
tor or  administrator,  as  such,  has  against  the  estate 
of  his  testator  or  intestate :  the  statute  extends  to 
such  demands  only  as  be  had  in  his  own  private 
capacity  against  the  deceased  in  his  lifetime. 
Dana  v.  PrescoU,  1  Mass.  200. 

62.  In  New  Hampshire,  a  submission  before  a 
justice,  under  statute  of  1791,  is  valid  only  in 
cases  of  claims  that  have  been  rejected  by  com- 
missioners of  insolvency.  Bond  v.  Dunbar,  2  N. 
Hamp.  216. 

63.  An  administrator  or  executor  may  submit  to 
arbitration  all  demands  in  favor  of  or  against  the 
estate  he  represents,  and  the  award  will  be  bind- 
ing. CoMn  v.  Couie,  4  Pick.  454.  Bean  V.  Far- 
nam,  6  Pick.  269.  Swicard  v.  Wislson,  2  Rep. 
Con.  Ct.  218.    AUing  v.  Monson,  2  Conn.  692. 

64.  A  rule  of  reference,  by  one  who  is  adminis- 
trator of  the  estates  of  two  persons  who  had  been 
partners,  may  properly  submit  matters  which  are 
in  several  rights  of  tne  partners ;  for,  though  a 
rule  cannot  embrace  demands  between  different 
parties,  yet  the  same  person,  acting  in  different 
rights,  may  submit  demands  in  those  different 
rights,  by  the  same  rule  of  reference.  WJUtncy  v. 
Cook,  5  Mass.  139. 

65.  One  of  several  obligors  in  an  arbitration 
bond  executed  it  without  adding  to  his  signature 
the  capacity  of  administrator  *,  but  an  award  of 
money  to  be  paid  to  him  as  administrator  was  held 
to  be  good.     Dickey  v.  Sleeper,  13  Mass.  244. 

66.  One,  having  a  ioint  and  several  demand 
against  several,  agrees  by  bond  to  refer  it  to  arbi- 
tration, and  part  only  or  tliose  against  whom  he 
claims  bind  themselves  jointly  and  severally  to 
abide  the  award  :  they  are  liable  on  their  bond 
CutUr  y.  Whittemore,  10  Mass.  442. 
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67.  Tlie  two  obligoni  must  be  considered  as  in- 
tending to  bind  themselves  to  perform  the  award 
in  behalf  of  the  third,  as  well  as  in  their  own  be- 
half.   lb. 

68.  Where  one  assumes  to  submit  a  matter  to 
arbitration  in  behalf  of  himself  and  another,  his 
authority  must  appear  in  the  proceedings,  or  they 
will  be  erroneous.  Eastnuui  v.  BurUigk,  2  ^. 
Hamp.  484. 

69.  The  submission  to  arbitration  by  a  feme 
covert,  and  a  promissory  note  made  by  her  to  bind 
the  submission,  without  the  assent  of  her  hus- 
band, are  void  ;  and  the  coverture  may  be  shown 
in  bar  to  an  action  on  a  note  given  by  the  opposite 
party  to  bind  the  submission  on  his  part,  such  evi- 
dence showing  a  want  of  consideration  for  the  note 
on  which  the  suit  is  brought.  Rumsey  v.  Leek. 
6  Wend.  20. 

70.  An  award  by  arbitrators  appointed  by  the 
agreement  of  some  of  the  children  of  an  intestate, 
and  by  the  husbands  of  some  others,  directing  one 
of  the  parties  to  the  submission  to  take  the  lands 
of  tlie  intestate  at  the  appraisement,  and  to  pay  a 
certain  sum  to  the  other  children,  is  bad  ;  because 
the  arbitrators  have  no  power  to  vest  the  land 
without  a  conveyance,  and  because  the  wives 
were  not  joined  in  the  submission.  MiUer  v. 
Moore,  7  S.  &  R.  164. 

71.  An  agreement  to  arbitrate  does  not  divest 
courts  of  their  jurisdiction.  Jillegre  v.  Maryland 
Ins.  Co.  6  Har.  &  J.  408.     Randel  v.  Chesapeake, 

r.  Canal  Co.  I  Harring.  234.     Gray  v.    nUson, 
Watts,  39.      See  also    Horlon    v.   Stanley,    1 
Miles,  418. 

72.  A  covenant,  in  an  agreement,  to  submit  mat- 
ters of  difficulty  arising  thereon  to  arbitration, 
does  not  precluae  a  right  of  action  for  a  breach  of 
the  agreement,  if  there  be  no  arbitration  pending 
when  the  action  is  commenced,  nor  any  award 
had.     Stone  v.  Dennis,  3  Porter,  231 . 

73.  In  New  York,  a  reference  of  a  cause  will 
not  be  granted,  if  it  appears  that  questions  of  law 
will  arise.  De  Hart  y.  CovenhoiDen,  2  Johns.  Cas. 
402.    Adams  v.  Bayles,  2  Johns.  374. 

74.  If  the  ground  of  opposing  a  reference  be 
that  a  point  of  law  will  arise,  it  ouffht  to  be  ex- 
pressly stated  what  it  is,  and  that  it  is  as  advised 
by  counsel.  Lusher  v.  Walton,  1  Caines,  149. 
Salistmry  v.  Scott,  6  Johns.  329.  Contra,  Low 
y.  HaUet,  3  Caines,  82. 

75.  If,  in  cross  suits,  one  has  been  referred,  in 
which  all  may  be  obtained  that  can  be  gained  by 
a  reference  in  the  other,  the  court  will  not  refer 
such  other,  especially  if  there  be  a  possibility  that, 

•by  BO  doing,  tne  report  may  be  so  apportioned  as 
to  throw  the  costs  of  both  on  one  party,  who,  by 
a  decision  of  the  court,  seems  to  have  a  right  to  a 
verdict  in  his  favor  in  one  of  the  suits.  Codvnse 
y.  Hacker,  2  Caines,  251. 

76.  A  circuit  court  cannot  order  a  cause  to  be 
referred ;  and  an  award,  made  under  a  rule  granted 
at  the  circuit,  will  be  set  aside,  but  without  costs. 
WiUiams  v.  Green,  3  Caines,  129. 

77.  A  notice  of  motion  to  refer  must  contain 
the  names  of  referees.  Bedle  y.  WilUt,  1  Caines, 
7.     Lusher  y.  Walton,  ib.  150. 

78.  When  both  parties  ndove  for  a  reference, 
the  motion  of  the  party  first  giving  notice  is  en- 
titled to  a  preference.  Graham  y.  Wood,  1 
Wend.  15. 

79.  When  parties  submit  a  question  of  law 
alone  to  arbitration,  the  award  is  Isinding,  though 
sontrary  to  law.     Smith  v.  Smith,  4  Rand.  95. 

80.  Where  some  only  of  several  distributees 
submit  their  interests  to  arbitration,  the  award 
will  be  binding  on  the  parties  to  the  submission  as 
far  as  their  interests  are  concerned,  ib. 

81.  Wiiere  an  agreement  is  made  to  submit  a 


matter  in  dispute  to  the  oath  of  a  third  person 
and  the  oath  is  made  accordingly,  tlie  agreement 
is  binding.     DelesUne  y.  Greenland,  1  iMiy,  458. 

82.  A  reference  as  to  a  disputed  fact  is  not 
analo^us  to  a  submission  to  arbitration.  The 
latter  implies  an  exercise  of  judgment,  and  gives 
an  authority  to  decide ;  the  former  requires  only 
the  recollection  of  a  fact,  and  the  statement  of  it 
as  a  witness.  Hence  the  statements  of  such  a 
referee  are  not  conclusive.  WiUiams  y.  Wood, 
1  Dev.  82. 

83.  A  submission  of  an  action  to  arbitrators, 
afler  an  appeal,  does  not  necessarily  deprive  the 
plaintiff  of  his  right  to  enter  his  complaint  for 
affirmance,  unless  there  is  an  award  made  before 
the  sitting  of  the  appellate  court,  or  by  the  terms 
of  submission  time,  beyond  such  sitting,  is  allowed 
for  making  an  award.  Hayes  v.  BUtnckard,  4 
Verm.  210. 

84.  In  New  Jersey,  upon  an  affidavit  made  be- 
fore a  commissioner  of  the  supreme  court,  and  on 
proof,  that  the  parties  made  and  signed  the  sub- 
mission, the  court  will  order  the  agreement  to  be 
entered  of  record,  and  rule  made  pursuant  thereto, 
that  the  parties  shall  submit  and  be  concluded  by 
the  award.     Hazen  v.  Addis,  2  Green,  333. 

85.  Under  the  Massachusetts  statute  of  1786, 
c.  21,  the  demand  must  be  annexed  to  the  submis- 
sion ;  BuUard  v.  Coolidge,  3  Mass.  324 ;  and  be 
subscribed  by  the  party  making  it;  Mansfield  v. 
Doughty,  3  Mass.  39o.  Woodsum  v.  Satcyer, 
9  Greenl.  15;  but  the  subscribing  is  sufficient,  if 
the  party,  in  his  own  hand-writing,  commence  the 
demand  thus  —  "  A.  B.  demands,"  ^^c.  Humphry 
y.  Strong,  14  Mass.  262;  and  a  writ,  sued  out  and 
indorsed  by  the  plaintiff,  annexed  to  the  submis- 
sion, as  the  demand  submitted,  is  sufficient.  Ju' 
man  y.  Wheeler,  1  Pick.  504. 

86.  A  demand  by  copartners,  signed  by  one  for 
the  firm,  and  annexed  to  a  submission  to  referees, 
is  a  sufficient  compliance  with  the  statute.    SkU 
lings  v.  Coolidge,  14  Mass.  43. 

87.  A  statement  of  the  demand,  annexed  to  th* 
rule  thus,  "  E.  T.  demands  of  J.  H.  250  dollars," 
is  bad,  and  under  it  the  referees  have  no  authority. 
The  statement  should  be  so  particular  as  to  ex- 
hibit on  what  account,  or  for  what  cause,  the  de- 
mand is  made.  Jones  y.  Hacker,  5  Mass.  264. 
HiU  y.  Page,  1  N.  Hamp.  190. 

88.  But  this  statement  is  sufficient,  viz.  "  A  to 
B.  Dr.  to  balance  due  this  day,  as  per  accounts 
exhibited  referees,  $100.*'  14  Mass.  43.     . 

89.  The  statement  of  the  demand  upon  which  a 
rule  of  reference  is  made  before  a  justice  of  the 
peace,  pursuant  to  the  statute  of  New  Hampshire, 
1797,  must  be  in  writing,  under  the  hand  of  the 
party  making  the  demand,  and  a  writ  of  review 
suedf  out  against  such  party  is  not  a  sufficient 
statement,  within  the  meaning  of  the  statute. 
Smith  y.  Kimball,  1  N.  Hamp.  72. 

90.  Where  a  submission  to  arbitrators  by  a  rule 
before  a  justice  of  the  peace  describes  the  subject 
matter  as  *<  a  controversy  under  $200,"  without 
further  specification,  it  is  void  for  uncertainty. 
Hayes  v.  Bennett,  2  N.  Hamp.  422. 

91.  The  statute  of  New  Hampshire,  which  em- 
powers justices  of  the  peace  to  make  rules  of 
reference  and  render  judgment  on  reports  in  sub 
missions,  where  the  controversy  is  under  $200  in 
amount,  is  not  repugnant  to  the  provision  in  the 
constitution  of  that  state  which  limits  the  juris- 
diction of  justices  of  the  peace  in  civil  causes  to 
£4.  ib. 

92.  A  rule  for  a  reference  before  a  justice  is 
Sufficiently  certain,  if  it  specify  the '  subject  mat- 
ter of  the  controversy  and  its  amount.  Eastman 
v.  Burleigh,  2  N.  Hamp.  484. 

93.  The  submission  must  be  to  referees  named 
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thpsein,  and  not  to  A  and  B,  with  such  other  ns 
the/  may  associate  with  them,  if  they  cannot 
agree.  MoTwsiet  m.  Post,  4  Mass.  532.  A  sub- 
miwion,  under  a  rule  from  a  justice  in  the  usual 
form,  to  a  sole  referee,  is  not  binding,  and  an 
award  cannot  be  supported  under  the  statute, 
though  the  parties  a^ree  that  it  shall  be  opened, 
and  that  they  will  abide  by  it.  Bowes  v.  French, 
2  Fairf.  182. 

94.  Though  the  demand  and  the  justice's  cer- 
tificate of  the  parties'  acknowledgment  be  without 
date,  the  referees'  report  will  nevertheless  be  valid, 
if  that  be  dated.     Bacon  v.  Ward,  10  Mass.  141. 

95.  A  rule  of  reference  before  a  justice  of  the 
peace,  is  only  an  agreement  of  record  by  the  par- 
ties to  submit  to  the  decision  of  referees,  matters 
in  controversy  between  them,  and  no  written  ap- 
plication to  the  justice  for  the  purpose  is  neces- 
sary.    French  v.  Shackford,  5  N.  Hamp.  143. 

96.  And  in  such  a  case,  it  is  not  necessary  that 
it  should  be  stated  in  the  rule,  that  the  contro- 
versy is  of  the  value  of  $200  dollars  or  under;  the 
jurisdiction  of  the  justices  depends  upon  the 
amount  of  the  award,  and  not  upon  the  value  of 
tlie  controversy  in  any  other  sense,  ib, 

97.  The  parties  have  a  right  to  be  heard  before 
judgment  is  rendered  on  the  report  of  referees  by 
tlie  justice,  ih.  Fairholme  v.  Folker,  2  Pen.  995. 
And  if  tlie  justice  give  judgment,  in  the  party's 
absence,  and  without  notice  to  him,  it  will  be 
erroneous.    Pierson  v.  Pierson,  2  Hoist.  125. 

96.  Where  parties  enter  into  on  agreement  un- 
der their  hands  to  refer  a  controversy  of  less  value 
than  $200  to  referees,  but  do  not  acknowledge  the 
agreement  before  the  justice  of  the  peace  to  whom 
the  report  is  to  be  returned,  a  report  of  the  referees 
under  the  agreement  is  no  foundation  for  a  judjr- 
ment  by  the  justice.  Atwood  v.  York,  4  N. 
Hamp.  50. 

99.  And  when  a  report  is  made  returnable  to  a 
justice  of  the  peace,  unless  the  rule  of  submission 
nnme  a  day  certain  when  the  report  shall  be  return- 
able, and  the  report  be  returned  accordingly,  the 
judgment  is  erroneous,  ib. 

100.  But  if  the  rule  make  the  report  returnable 
"  at  or  before  "  a  specified  day,  it  is  sufficient;  the 
Ady  named  must  be  considered  the  day  of  hearing 
as  to  the  acceptance  of  the  report.  French  v. 
Shackford,  5  N.  Hamp.  143. 

101.  Parties  may  submit  a  single  item  of  a  long 
account  to  arbitration,  and  the  award,  if  regular, 
will  be  valid  as  to  the  subject  submitted.  MBridt 
v.  Hagan,  1  Wend.  326. 

102.  An  action  of  covenant  is  not  a  prope/  cause 
for  reference,  under  the  statute  of  New  York, 
though  the  claim  consists  of  various  items  of  dam- 
age.    Thomas  v.  Rtah,  6  Wend.  503. 

103.  The  construction  of  the  clause  of  the 
Pennsylvania  defalcation  act  of  1705,  which  pro- 
vides that  parties  having  accounts  to  produce 
against  each  other,  may  refer  them,  dx.,  has  liber-, 
ally  extended  the  right  and  benefit  of  such  refer- 
ence to  every  other  cause  of  action.  Primer  v. 
Kuhn,  1  Dall.  456. 

104.  Thus  it  has  been  the  constant  usage  to  re- 
fer actions  of  ejectment.  Austin  v.  Snov),  2 
Dall.  157.  Harvey  v.  Snow,  1  Yeates,  156.  Diter 
v.  Bmjd,  1  S.  &  R.  203. 

105.  Prosecutions  for  assaults  and  batteries  may 
be  included  in  a  reference  ''  of  all  business  of 
whatever  kind  in  dispute  between  the  parties.'* 
J{oble  V.  PeebU,  13  S.  &,  R.  319. 

106.  Several  distinct  suits  between  the  same 
parties  may  all  be  referred  to  the  same  persons, 
and  a  rule  of  court  may  be  taken  out  in  one  or 
the  suits,  and  an  award  made  on  it,  unmixed  with 
»he  others.     Todd  v.  Rough,  10  S.  &  R.  18. 

107.  Where  one  ot.  the  arbitrators,  appointed 


under  a  rule  of  court,  had  removed  from  the  state, 
and  several  years  haa  elapsed,  and  no  award  wob 
returned,  the  court  reinstated  the  cause.  Price  v. 
Tyson,  2  Gill  <&  Johns.  475. 

108.  Under  the  31st  section  of  the  Vermont 
justice's  act,  the  submission  of  matters  to  be  de- 
cided by  referees,  need  not  be  in  writing.  BameU 
V.  Peck,  6  Verm.  456.  ♦ 

109.  The  matters  submitted  must  appear  from 
the  rule  ;  but  no  particular  formality  is  necessary, 
nor  need  the  amount  of  the  claim  appear  from  the 
rule.  ib. 

110.  An  agreement  between  parties  to  a  cause, 
made  afler  the  issuing  of  the  writ,  but  before  it  is 
returned,  referring  the  suit  to  arbitrators,  and 
making  the  submission  a  rule  of  court,  does  not 
authorize  the  entry  of  judgment  on  on  award  filed 
on  the  return  day  of  the  writ.  Simpson  v.  M*Bee, 
3  Dev.  531. 

II.     Of  Arbitrators,  Referees,  and   Umpires,  and 
their  Proceedings  ;  including  Matters  of  Practice. 

111.  Where  referees  have  been  appointed  under 
the  directions  of  a  statute,  the  court  will  not  ex- 
amine into  the  legality  of  their  appointment  until 
they  have  proceeded  to  act.  Harrison  v.  Sloan, 
1  Halst.  410. 

112.  The  justice  who  takes  the  acknowledgment 
of  the  parties  to  the  rule  of  reference  cannot  b^ 
one  of  the  referees.  Dreio  v.  Canady,  1  Mass.  158. 
Dreto  V.  MuUikin,  5  N.  Hamp.  153. 

113.  The  justice,  before  whom  the  action  is 
pending,  cannot,  with  legal  propriety,  be  a  referee. 
Crane  v.  Hand,  1  Pen.  414.  Rogers  v.  Wood- 
mansie,  2  Pen.  954. 

114.  Under  the  Kentuckv  statute,  the  parties 
may  choose  the  judges  of  the  court  Uieir  arbitra- 
tors. GallotoayY.  Webb,  H9xdia,2lQ.  Judges  ma^ 
suffer  a  cause  to  be  referred  to  themselves  as  arbi- 
trators.   Hookins  v.  Sodonskie,  1  Bibb,  148. 

115.  In  New  York,  the  referees  must  be  taken 
from  the  county  in  which  the  venue  is  laid.  Sher- 
toood  V.  Tremper,  11  Johns.  406.  Chubb  v.  Berry, 
7  Wend.  483. 

116.  The  defendant's  attorney  having  nominated 
referees,  and  the  party  not  having  objected,  he  can- 
not, on  that  ground,  move  to  set  aside  the  report. 
Combs  v.  Wyekoff,  1  Caines,  147. 

117.  In  Kentucky,  arbitrators  must  be  sworn 
before  they  moke  up  their  award.  Jackson  y. 
Steel,  Prin.  Dec.  29.  And  this  fact  must  appear 
on  their  award.  French  v.  Moseley,  1  Litt.  248. 
Lile  V.  Bamett,  2  Bibb,  167. 

118.  If  an  award  stkte  that  the  arbitrators  were 
sworn  before  J.  S.,  it  will  be  presumed  that  J.  S. 
had  power  to  administer  the  oath  to  them.  Shry- 
ock  V.  Morton,  2  Marsh.  563. 

119.  In  New  Jersey,  referees  in  actions  before  a 
justice  must  be  sworn  ;  and  it  should  so  appear  on 
the  record.  Reeves  v.  Goff,  1  Pen.  143.  Parker 
V.  Crammer,  ib.  271.  Little  v.  SUverthome,  2  Pen. 
680.  Crammer  v.  Mathis,  ib.  550.  Bowen  y. 
Lanning,  1  Pen.  139. 

.  120.  But  it  is  sufficient,  if  it  appear  in  the 
referees'  report,  that  they  were  sworn.  Swayze 
V.  Kerkendall,  2  Pen.  660. 

121.  Under  the  act  of  December,  1794,  it  ought  to 
appear  on  the  face  of  the  proceedings,  that  the  ref- 
erees were  duly  sworn.  Ford  v.  Potts,  1  Halst.  388. 

122.  This  act  does  not  extend  to  cases  which 
had  been  referred  previously  to  its  passage.  And 
the  swearing  of  the  referees  may  be  waved  by  thp 
parties,  ih. 

123.  Arbitrators  may  administer  the  oaths  to 
witnesses  brought  before  them.  JmlfLy  v.  Wikojf 
1  South.  132. 

I      124.  It  is  an  invariable  rule,  in  Pennsylvania^ 
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not  to  appoint  referees  but  in  the  presence  of  both 
parues.    Shivpen  v.  Btt#A,  1  Dall.  251. 

1*425.  Id  New  Jersey,  the  parties  in  a  justice's 
court  must  be  before  the  court,  and  the  cause  ac- 
tually depending,  before  it  can  be  referred.  Bur- 
Tougha  V.  Oenungy  1  Pen.  103.  Prosser  v.  Rich- 
ards, ib.  377.     Ogden  ▼.  Djhbine,  ib.  417. 

12(5.  And  this  roust  ^^>ear  by  the  justice*8 
record.    Bowen  v.  LAnning,  1  Pen.  139. 

127.  It  is  not  uniyersallv  true,  that  notice  should 
be  given  of  the  time  and  place  or  roaking  an  award. 
Miller  v.  Kennedy,  3  Rand.  2. 

128.  If  notice  be  necessary,  the  defendant  cannot 
avail  himself  of  the  want  of  it,  when  the  submis- 
sion has  been  by  mere  act  of  the  parties,  nor  of 
corruption  or  partiality  in  the  arbitrators,  nor  of 
an3r  other  extrinsic  circumstance  whatever,  in  an 
action  on  the  award,  or  on  the  submission  bond ; 
but  his  only  redress  is  in  a  court  of  equity.  Mi- 
ter, if  the  submission  be  by  order  of  court,  ib. 

129.  Notice  of  motion  to  confirm  an  award  of 
arbitrators  is  not  necessary,  if  a  term  has  inter- 
vened since  the  publication  of  the  award ;  if  con- 
firmation be  asked  at  the  next  term  afler  publica- 
tion, notice  must  be  given.    Anon,  6  Wend.  520. 

130.  Miter,  at  the  next  term  after  publication. 
ib.  Anon.  5  Wend.  102. 

131.  A  motion  to  vacate,  or  modiiy  an  award, 
should  regularly  be  made  at  a  specisJ  term  after 
the  award  is  pdolished,  and  before  the  next  rega- 
lar  term ;  but  if  it  be  made  at  the  next  regular 
term,  it  will  save  the  party's  rights,  thou^p  he 
will  not  be  allowed  to  discuss  it.  Smith  v.  duller, 
10  Wend.  589. 

132.  If  the  oath  directed  by  the  Penqsylvania 
act  of  March,  1806,  to  be  administered  to  referees, 
be  dispensed  with  by  the  parties,  there  is  no  ne- 
cessity that  their  award  should  be  under  seal. 
Grnliam  v.  HamilUm,  1  Binn.  461. 

133.  Arbitrators  may  proceed  without  a  declara- 
tion, if  the  parties  consent.  Cain  v,  PuUam,  1 
Hoyw.  173.  8.  P.  Lefiwieh  v.  StovaU,  1  Wash. 
303.     Doraey  v.  State,  3  Har.  &  M'Hen.  388. 

134.  An  account,  or  state  of  demand,  may  be 
delivered  to  referees.  Ayres  v.  Burt,  2  ren. 
739.  ^ 

135.  In  Pennsylvania,  where  a  cause  is  referred 
under  the  act  of  1705,  a  declaration  is  not  abso- 
lutely necessary.  Barde  v.  Wilson,  3  Yeates,  149. 
Lcsher  V.  Gumey,  3  Teates,  150. 

136.  And,  previous  to  the  act  of  28th  March, 
1U20,  neither  declaiution  nor  plea  was  necessary 
where  a  cause  was  arbitrated  uqder  the  acts  of 
1806  and  1810,  whether  the^ule  was  entered  by 
plaintiff  or  defendant.  Brown  v.  Sehaeffer,  6  fiinn. 
177.  Massey  v.  Thomas,  ib.  333.  ATEntire  v. 
M*Elduff,  1  S.  d:  R.  19.  Freu  v.  Fanlear,  ib.  435. 
Sharp  V.  Kilgore,  3  8.  &  R.  7^. 

137.  But  ir  the  plaintiff  thought  proper  to  file  a 
declaration,  or  statement,  and  it  set  forth  no  cause 
of  action,  he  coulc)  not  recover.  Buck  v.  Mcholas, 
e9.SLl^.  316, 

138.  And  in  ejectment,  where  the  defendant 
arbitrates  the  cause,  the  plaintiff  is  not  bound  to 
file  a  description  of  the  land,  if  it  appears  on  the 
record,  with  reasonable  certainty,  for  what  land 
the  suit  was  brought.  Santee  v.  Keister,  6  Binn. 
36. 

139.  During  the  time  that  a  cause  is  before  arbi- 
trators, the  operation  of  the  rule  of  8eptember  15, 
1801,  ordering  that  a  nan  prosequi  should  be  en- 
tered \iy  the  prothonotary,  unless  a  declaration  be 
filed  in  twelve  months,  is  suspended.  JifCall  v. 
CrousUlat,  2  8.  &.  R.  167. 

140.  Where,  Mter  two  rules  to  declare,  the  plain- 
tiff arbitrated  the  cause,  and  an  award  was  made 
in  his  f4>vor,  firom  wl^ich  the  ()efeqdant  appealed, 
and  at  tl^  qext  settlement  of  the  docket  a  nott 


prosequi  was  signed,  the  court  held  the  nan  pro§^ 
qui  to  be  regular.  ^Teuton  v.  H^olbert,  1  Browne, 
141. 

141.  Where  a  cause  is  brought  back  into  court 
by  appeal,  all  the  rules  that  nave  been. entered, 
and  which  were  suspended  by  the  arbitration,  are 
revived.     De  Lisle  v.  Priesimanf  1  Browne,  115. 

142.  The  appellant  from  an  award  cannot  pro- 
duce, on  the  trial,  anv  books  or  papers  which  be 
withheld  from  the  arbitrators ;  but  to  come  within 
the  provision,  he  must  have  had  the  evidence  in 
his  actual  possession  at  the  time  of  the  arbitration, 
and  he  must  have  voluntarily  withheld  it  Estan- 
son  V.  Dupuy,  2  Browne,  lOO  Brisbane  v.  Miieh- 
ea,8&.&,  R.  423. 

143.  Persons  chosen  by  the  parties  to  a  lease, 
pursuant  to  an  agreement  contained  in  it,  for  that 
purpose,  to  appraise  the  value  of  buildings  erected 
on  the  demised  premises  during  the  term,  are  to 
be  considered  in  the  same  light  as  arbitrators,  and 
their  appraisement  has  the  same  force  and  eflbct 
as  an  award.  Van  Cortland  v.  UnderhiU,  17  Johns. 
405.    2  Johns.  Ch.  339. 

144.  Where  a  cause  has  been  referred,  without 
a  rule  of  court  pursuant  to  the  statute,  the  court 
will  regard  it  as  a  submission  to  arbitration,  and 
not  interfere  with  the  proceedings.  Miller  v. 
Vaughan,  1  Johns.  315.  Stevenson  v.  Beeker^  ib. 
492:     Cranston  v.  Kenny,  9  Johns.  212. 

146.  Where  tin  order  of  reference  is  set  aside  by 
the  court,  on  the  motion  of  one  party,  the  other, 
being  in  court  and  not  eicepting  to  the  opinion, 
waves  his  objections.  Triffg  v.  Shields,  Hardin, 
169.     Casky  v.  January,  Hardin,  540. 

146.  In  Alabama,  to  sustain  a  judgment  on  an 
award,  it  is  not  necessary  that  the  record  should 
state  tne  consent  of  the  parties  to  submit  to  the 
award,  or  to  show  that  the  cause  waa  continued 
from  term  to  term,  or  that  defendant  had  notice 
of  the  time  and  place  of  making  the  award ;  nor 
is  a  declara^on  necessary.  MendenhaU  v.  Smiiky 
Minor,  380. 

147.  In  Kentucky,  judgment  on  an  award  is 
erroneous,  unless  the  record  show  that  the  party, 
or  his  agent,  had  notice  of  the  time  and  place  of  toe 
meeting  of  the  arbitrators,  or  was  present  when 
the  award  wa^  made.  Craig  v.  Haw/anSf  Hardin, 
46. 

148.  Arbitrators*  power  is  not  determined  by 
their  neglect  to  attend  at  the  time  and  place  ap- 
pointed Tor  the  hearing ;  but  they  may  appoint  an- 
other session,  within  a  reasonable  time,  unless  their 
authority  is  e^presslv  revoked,  or  they  are  prohibit- 
ed by  the  terms  of  the  submission,  Harrington  v. 
Rich,  6  Verm.  602. 

149.  Notice  of  the  time  and  place  of  the  meet- 
ing of  referees  must  be  served  on  the  party  him- 
self, in  Pennsylvania,  and  not  on  his  attorney, 
unless  the  rufe  of  reference  otherwise  provide. 
Rivers  v.  Walker,  }  Dall.  81. 

150.  And,  if  no  provision  to  the  contrary  be 
made  in  the  submission,  referees  may  appoint  the 
time  and  place  of  hearing.  Btayv.  English,  1 
Conn.  496. 

151.  Arbitrators  must  give  the  parties  concerned 
notice  of  the  time  and  place  of  their  meeting  on 
the  arbitration.  Ridgen  v.  Martin,  6  Har.  Sl  J. 
403.     WMer  v.  hes,  1  Tyler,  441. 

152.  It  is  not  necessary,  however,  that  the 
award  itoe/f  should  state  that  pucb  notice  was 
given,  ib. 

153.  A  suretv,  in  an  amement  of  submission, 
need  not  be  ipformed  of  the  sitting  of  the  referees. 
Farmer  y.  Stew,  2  N.  Ifaipp.  97. 

154.  Referees  are  to  decide  according  to  allega- 
tions and  proofs,  and  their  award  is  final.  Ih 
Long  V.  Stanton,  9  Johqi.  38. 

1&.  If  they  ref\i0e  to  hear  evldenoe  impeaching 
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iIm  eredtt  of  witneBses,  it  vitiAtes  their  award. 
Ltjcvn  V.  Fordf  5  Munf.  10. 

156.  Both  parties  must  have  an  opportunity  of 
being  beard,  and  that  in  the  presence  of  each  oth- 
er; witnesses  must  give  their  evidence  ill  the 
presence  of  the  parties ;  and  the  parties  must  have 
a  reaaonable  time  to  bring  forward  their  witnesses. 
HolUngswoTtk  V.  Laper,  1  Dall.  161.  See  Peters 
V.  JVeisAtrA,  6  Cow.  103. 

157.  A  report  of  referees  was  set  aside  because 
the  J  had  oroered  the  parties  to  withdraw,  and  ez» 
ainined  the  witnesses  separately  out  of  their  hear- 
ing.    Hagner  v.  Musgrove,  I  Dall.  83.       * 

i5d.  Where  arbitrators,  afler  the  parties  had 
left  them,  recalled  a  witness,  to  explam  his  testi- 
mony, about  which  the  arbitrators  had  differed,  the 
eotift  refused  an  injunction  to  stay  a  suit  at  law 
on  the  arbiiration  bond.  Uenick  v.  Blair^  1  Johns. 
Cfa.  101. 

159.  Referees  have  no  right  to  examine  a  wit^ 
Bess  ex  parte,  though  it  would  not  be  irregular  to 
inquire  abroad  into  the  price  of  work,  or  the  truth 
of  any  other  matter  of  a  public  nature.  Chaplin 
▼.  Kirtoan,  1  Dall.  187. 

160.  Great  latitude  has  always  been  allowed,  as 
to  the  kind  of  evidence,  in  this  tribunal ;  the  par- 
ties are  permitted  to  relate  their  own  stories ;  wit- 
nesses are  heard  without  oath,  unless  the  contrary 
is  stipulated ;  and  books  and  papers  are  examined 
by  the  referees,  without  regard  to  their  not  beinff 
strictly  evidence.  HoUingswortk  v.  Leiper,  1  Dall. 
161.    Coxe,42. 

161.  It  is  not  a  valid  objection  to  the  report  of 
referees  that  they  heard  a  witness  interested  in  the 
event  of  the  suit.  Fuller  v.  Wheelock,  10  Pick.  137. 
HulUngrwortk  v.  Leiper^  1  Dall.  161.  JfRae  v. 
RokesoUi  2  Murph.  127. 

162.  In  New  Jersey  and  Virginia,  if  a  party  be 
admitted  as  a  witness,  it  will  vitiate  the  award. 
Eyre  ▼.  Fennimore,  2  Pen.  932.  Fennitiufre  v. 
qUUs,  1  Halst.  386.  M'AUister  v.  M'JiUister,  I 
Wash.  193. 

163.  An  award  will  not  be  rejected  because  im- 

E roper  evidence  was  admitted  by  the  referees,  un- 
(ss  it  was  objected  to  at  the  time.   Fatten  v.  Hun* 
neweU,  8  Greenl.  19. 

164.  In  New  York,  the  court  will  postpone  the 
meeting  of  referees,  on  the  defendant's  affidavit 
of  the  absence  of  a  material  witness.  Bird  v. 
Sands,  1  Johns.  Gas.  394.  S.  P.  Combs  v.  Wych- 
off,  1  Gaines,  147. 

165.  To  entitle  a  party  to  demand  of  referees 
further  time  to  produce  testimony,  he  must  show 
them  what  it  is,  why  he  is  not  able  then  to  pro- 
duce it,  and  that  he  expects  to  be  able  to  produce 
it  in  reasonable  time  :  a  naked  allegation  that  he 
desires  further  time  is  not  sufficient.  Latimer  v. 
Ridge,!  Binn.  458. 

166.  Proceedings  will  be  stayed  on  affidavit  of 
absence  of  a  material  witness,  out  of  the  state,  ex- 
pected to  return  by  a  certain  day.  Suydam  v. 
Swart,  20  Johns.  476. 

167.  Only  the  court  or  the  referees  can  stay  the 
hearing ;  a  commissioner  cannot.  Grahams  v. 
Morton,  6  Wend.  552. 

168.  Where  the  referees  had  refused  the  de- 
fendant time  to  obtain  testimony  from  a  foreign 
place,  and  there  was  no  reason  to  suppose  that  tne 
object  in  asking  it  was  mere  delay  and  vexation, 
the  report  was  set  aside.  Passmore  v.  Pettit,  4 
Dall.  271.  S.  P.  Forbes  v.  Crary,  2  Johns.  Gas. 
224. 

169.  So,  where  a  paper  or  ex  parte  affidavit  was 
produced  before  the  refer^s,  which  the  defendant 
had  no  opportunity  of  reading  or  examining.  4 
Dall.  271.  * 

170.  It  is  not  a  valid  exception  to  a  report,  that 
the  witnesses  beibce  the  referees  weje  iwora  by 


the  attorneys,  if  no  objection  was  taken  at  the 
time.    Large  v.  Passmore,  5  S.  d:  R.  51. 

171.  The  court  will  not  five  referees  instruc- 
tions on  a  point  of  law,  Uiough  they  apply  for 
them.     Geyer  v.  Smith,  1  Dall.  ^7. 

172.  And  where  they  make  a  special  return  of 
facts,  instead  of  making  a  report,  the  court  will 
grant  a  rule  that  they  report.  Havokins  v.  Brad- 
ford,  1  Gaines,  160. 

173.  Referees,  having  settled  the  principles  of 
their  report,  sent  for  the  plaintiff,  and  asked  him 
whether  he  would  agree  that  a  quarter's  rent, 
which  accrued  after  the  action  brought,  should  be 
taken  into  the  settlement.  Held  that  this  was  not 
such  misbehavior  as  would  invalidate  the  report. 
Innes  v.  miler,  1  Dall.  188. 

174.  Where  "  the  right,  title,  and  interest,"  in 
a  water  privilege  are  submitted  to  appraisement, 
it  is  no  objection  to  an  award,  that  the  referees, 
not  agreeing,  asked  each  of  the  parties  separately 
at  what  sum  he  valued  the  privilege,  and  then, 
comparing  the  answers  with  their  own  estimates, 
took  the  mean  between  the  estimates  of  the  par- 
ties. Miter,  if  they  had  not  made  any  estimate 
themselves,  nor  exercised  their  judgment  as  to 
the  value.     Broum  v.  Bellows,  4  Pick.  192. 

175.  If  arbitrators  refuse  to  hear  evidence  perti- 
nent and  material  to  the  controversy,  it  is  such  a 
misconduct  as  will  vitiate  the  award  in  the  court  of 
chancery.  Van  Cortland  v.  Underhill,  17  Johns. 
405.    2  Johns.  Gh.  339. 

176.  As,  where  persons  chosen  by  the  parties  to 
a  lease,  to  appraise  the  value  of'^  the  mill  and 
buildings  erected  on  the  premises  during  the  term, 
refused  to  hear  evidence,  offered  by  one  of  the 
parties,  of  the  original  cost  of  the  buildings,  this 
was  held  to  be  a  sufficient  cause  for  settiag  aside 
the  award  of  appraisement,   ib, 

177.  So,  partiality  and  corruption  in  either  of 
the  arbitrators,  or  the  suppression  and  conceal- 
ment of  material  facts  by  either  of  the  parties,  if 
the  knowledge  of  such  facts  would  have  produced 
a  different  result,  are  sufficient  causes  for  setting 
aside  the  appraisement  or  award,  ib. 

178.  So,  it  seems,  if  the  assessment  of  damages, 
or  the  appraisement  of  the  arbitrators,  be  so  enor- 
mous ana  exorbitant  as  to  induce  a  belief  that  the 
arbitrators  must  have  been  corrupt  or  grossly  par- 
tial»  their  award  may  be  set  aside,  ib. 

179.  Where  a  cause  is  not  referable  under  the 
statute,  involving  no  matter  of  account  between 
the  parties,  the  court  will  not  exercise  any  control 
over  the  proceedings,  nor  interfere  to  set  aside  the 
report  of  the  referees,  though  they  may  have  ad- 
mitted illegal  or  improper  evidence,  and  the  sub- 
mission or  rule  of  reference  has,  by  consent  of  the 
parties,  been  entered  in  the  book  of  common  rules. 
Johnson  V.  Parmdy,  17  Johns.  129. 

180.  Where  the  parties  to  an  action  of  replevin 
entered  into  a  written  agreement  to  refer  the  cause 
to  A,  and  a  rule  was  accordingly  entered  that  the 
cause  be  referred  to  A,  and  that  he  report  to  the 
court,  it  was  held  that  this  was  not  a  reference 
under  the  statute,  but  a  voluntary  submission,  and 
that  the  court  had  no  authority  to  give  judgment 
on  the  report.  Camp  v.  Root,  18  Johns.  22.  S.  P. 
Sherron  v.  Wood,  5  Halst.  7. 

181.  If  the  parties  to  a  suit,  not  referable  under  the 
act,  expressly  consent,  by  a  written  agreement,  that 
a  rule  of  reference  be  entered,  and  that  a  judgment 
mav  be  entered  on  the  report  of  the  referees,  such 
judgment,  so  entered,  is  as  valid  as  if  entered  on  a 
verdict.     Yates  v.  Russell,  17  Johns.  461. 

182.  Where  the  rule  of  reference  requires  the 
referees  to  report  within  a  limited  time,  their 
power  is  at  an  end  if  they  do  not  report  within  the 
time  limited ;  and,  where  a  cause  was  referred  to 
three  persons,  aqd  two  of  them  met,  and  made  a 
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Ulterior  to  the  rule.  Fitrsetk  v.  Shaw,  10 
ass.  253.  Cqgin  ▼.  Cottle,  4  Pick.  454.  S.  P. 
Jiupiegate  ▼.  Schuremanf  2  Pen.  868.  Ugon  v. 
iW<2,  5  Munf.  10. 

16.  A  submission  to  arbitration  of  a  cause  pend- 
ing in  court,  in  T^ew  York,  may  be  by  parol. 
H^s  V.  Lain,  15  Wend.  99. 

17.  An  agreement  in  pais  to  refer  all  demands, 
made  pending  an  action,  will  not  authorise  a  judg- 
ment on  the  award ;  but  the  report  of  the  referees 
may  be  used  on  the  trial  of  the  action  to  ascertain 
the  damages  to  which  the  plaintiff  is  entitled. 
Eaton  V.  JirnoUi,  9  Mass.  519. 

18.  A  fleneral  submission  of  a  cause  to  arbitra- 
tio;i  is  a  discontinuance,  ^liter,  where  the  parties 
agree  that  a  judgment  may  be  entered  on  the  re- 
port :  and  in  such  case,  the  court  may  proceed  to 
trial,  if  the  submission  be  revoked.  Ex  parte 
Wright,  6  Cow.  399.  See  Camp  t.  Rooty  18 
Johns.  22. 

19.  A  submission  of  a  cause  pending  in  court 
to  arbitration,  is  a  discontinuance  of  tne  suit,  al- 
though the  arbitrators  have  not  taken  upon  them- 
selves the  burden  of  the  submission,  have  not  met 
to  hear  the  parties,  and  have  not  made  any  award, 
or  done  any  other  act  under  the  submission.  The 
court  wiU  not  look  beyond  the  submission.  Ldir- 
kin  v.  Robbing,  2  Wend.  505.  S.  P.  Toums  v. 
WUeox,  12  Wend.  504. 

20.  A  submission  to  arbitration  of  a  cause  pend- 
ing in  the  common  pleas  on  appeal,  though  a  dis- 
continuance of  the  appeal,  leaves  the  judgment 
appealed  from  in  full  rorce.  The  statute  declaring 
an  appeal  a  supersedeas,  contemplates  a  case 
where  the  appeal  is  prosecuted  with  effect,  and 
not  where  it  is  abandoned.  MiUer  ▼.  Van  JMten, 
1  Wend.  516. 

21.  A  party,  by  appearing  at  the  trial  of  a  cause 
and  defending  it,  waves  a  discontinuance  caused 
by  a  submission  to  arbitration.  People  v.  Oium- 
dajro  Common  Pleas,  1  Wend.  314. 

22.  Reference  of  a  suit  to  arbitrators  takes  the 
subject  matter  referred  out  of  the  statute  of  limi- 
tations.    Colkings  V.  Tkaekston,  C.  &>  N.  95. 

23.  In  cross  actions  and  cross  applications  for 
a  reference,  a  joint  reference  will  be  made,  and  the 
referees  authorized  to  hold  their  meetings  at  dif- 
ferent places  to  accommodate  both  parties.  Hart 
V.  Trotter,  4  Wend.  198. 

24.  Where  distinct  actions  are  depending,  of  all 
which  a  reference  is  intended,  there  must  t!e  sep- 
arate rules  of  reference  and  separate  reports ;  or 
they  must  be  first  united  and  then  referred  ;  or  in 
one  of  them  a  rule  of  reference  must  be  entered, 
with  a  submission  of  all  matters  in  dispute  be- 
tween the  parties.     Craisr  v.  Craig,  4  HaJst.  198 

25.  If  an  order  of  reierence,  made  in  a  suit 
pending,  extend  to  matters  not  embraced  in  the 
suit,  it  should  be  stated  on  the  record  what  they 
are.     Fitzgerald  v.  Fitzgerald,  Hardin,  227. 

26.  A  reference  to  arbitrators  *'  to  settle  and 
finally  adjust  the  title  to  the  following  land,"  —  re- 
citinj^  the  entries  under  which  it  is  claimed,  is 
sufficiently  certain.  Galloway  v.  fVebb,  Hardin, 
319. 

27.  By  the  common  law,  whenever  the  thing  in 
dispute  may  be  passed  without  writing,  an  oral 
submission  and  award  has  all  the  effect  of  a  writ- 
ten one.    Evans  v.  M'Kinsey,  6  Litt.  264. 

28.  An  indorsement  on  a  bond  to  perform  an 
award,  extending  the  time  of  making  the  award,  is 
valid,  if  the  bond  be  again  delivered  to  the  obligee 
by  the  obligor.  Bryer  v.  Steioart,  2  Hayw.  111. 
S.  P.  Shermer  v.  Beale,  I  Wash.  11. 

29.  But  such  indorsement,  merely  signed  by  the 

garty  against  whom  the  award  is  made,  is  not  suf- 
cient  to  enable  the  other  party  to  recover,  on  the 
bond,  for  non-performance  of  an  award  inaide  after 


the  day  mentioned  in  the  bond  itself.  Psters  t* 
Johnson,  3  Har.  &  J.  291.  S.  P.  Fruman  v. 
Adams,  9  Johns.  115.  See  Palmer  v.  Grem, 
6  Conn.  14.     See  Post,  IV. 

30.  Where  it  appeared  on  the  record,  that  a  case 
was  referred,  under  the  Pennsvlvania  statute  of 
1705,  to  three  persons,  and  ailer wards,  one  of 
them  declining  to  serve,  another  was  appointed  in 
his  place,  it  was  presumed  that  the  substitution' 
was  with  consent  of  both  parties.  Browning  v. 
M'Manus,!  Whart.  177. 

31.  In  jPennsylvania,  an  agreement  to  refer  all 
matters  in  variance  to  certain  persons ."  who,  or  a 
majority  of  whom,  shall  make  an  award  under 
their  hands  and  seals,  under  a  rule  under  the  act 
of  1705,  which  makes  an  award  of  referees  as 
binding  as  a  verdict  of  a  jury,"  is  sufficient  to 
authorize  the  entry  of  an  action,  and  a  rule  of  ref- 
erence, without  being  attested  by  subscribing  wit- 
nesses or  accompanied  by  an  amdavit  that  .it  was 
duly  executed ;  and  the  docket  entry  of  such  an 
agreement  is  evidence  of  its  having  been  filed. 
If  a  party  denv  the  existence  of  such  a  submis- 
sion, he  shoula  apply  to  the  court,  in  which  the  ac- 
tion was  entered,  to  strike  it  off.  Herman  v.  fVee- 
man,  8  S.  &  R.  9. 

32.  On  such  submission  it  is  not  necessary  to 
file  a  declaration,  or  to  state  the  cause  of  action  in 
the  agreement  to  refer,  which  embraces  all  causes 
of  action  between  the  parties,  ib. 

33.  An  agreement  for  an  amicable  action,  con- 
tained on  the  same  paper  with  a  submission  to  mf' 
erence,  and  a  request  to  the  prothonotary  to  grant 
an  order  accordingly,  may  be  maintained  under 
the  2d  section  of  the  act  of  March,  1606,  and  proof 
of  the  agreement  by  a  subscribing  witness  is  un- 
necessary.   Massey  v.  TTiomas,  o  Binn.  333. 

34.  The  agreement  to  refer  must  be  in  writing. 
Shippen  v.  Bush,  1  Doll.  251. 

So.  A  reference  of  matters  in  dispute  to  certain 
persons,  "  on  whose  decision,  or  a  majority  q£ 
them,  judgment  to  be  entered  by  the  prothonotnp 
ry,"  is  to  be  taken  to  have  been  entered  under  tba 
act  of  1705,  and  no  appeal  lies.  Kimmel  v.  ShanJk, 
1  S.  &  R.  24. 

36.  Where  judgment  had  been  entered  on  a 
bond  by  warrant  <?  attorney,  and  then  the  partan 
submitted  all  matters  in  controversy  to  three  pfr- 
sous,  whose  award  was  to  be  final  and  conclusive, 
it  was  held  that  this  was  to  be  considered  a  refer- 
ence under  the  act  of  1705,  and  not  at  common 
law,  although  the  submission  was  not  made  directly 
under  a  rule  of  court.  Large  v.  Passmore,  5B,&. 
R.51. 

37.  It  must  appear  clearly  to  the  court  that  the 
proceedings  in  an  arbitration  were  intended  to  be 
under  the  act  of  1806,  or  they  will  not  reverse  a 
judgment  for  want  of  conformity  in  the  proceed- 
mgs  to  the  act.     Harris  v.  Hayes,  6  Binn.  422. 

38.  A  committee  of  the  proprietors  of  a  canal 
entered  into  a  submission  on  their  behalf,  before  a 
justice,  representing  themselves  as  authorised  so 
to  do,  and  the  proprietors  were  heard  before  tlie 
referees,  making  no  objection  to  the  submission. 
On  error  to  reverse  the  judgment  ^ven  on  the 
referees'  report,  the  court  affirmed  it,  presuming 
the  committee  had  authority,  though  the  want  of 
it  was  assigned  for  error.  Frymrg  Canal  v. 
Frye,  5  Greenl.  38. 

2Q.  In  New  JeneY,  a  justice,  by  consent  of  par- 
ties, may  enter  a  rule  of  reference,  and  the  iodg- 
ment  on  the  award  shall  bind  them.  SchoUey  v. 
Thome,  Coxe,  71. 

40.  In  New  York,  the  submission  may  be  made 
a  rule  of  court,  as  well  after  as  before  the  award 
is  made.    Ezparto  Vasques,  5  Cow.  29. 
,   41.  Where  an  arbitrator  refiised  to  proceed,  in 
consequence  of  a  parol  revocation  of  his  power  by 
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one  of  the  parties,  that  jnrty  cannot  deny  that  a 
fgfoeatioo  was  made.  Haviey  y.  Hodge,  7  Verm. 
S37.  And  he  most  pay  the  other  party  the  dam- 
afea  be  has  sosteined  by  the  reyocation.  ib. 

4SL  Where  the  parties  to  an  action  haye  entered 
into  a  rule  of  court,  in  the  common  form,  submits 
tin^  the  action  and  all  demands  to  arbitrators,  to 
be  mntoally  chosen,  neither  party  can  rescind  the 
rule,  nor  can  the  plaintiff  discontinue  the  action 
pendini;  the  rale.  Haskell  y.  Whitney,  12  Mass. 
€?.  Cumberland  y.  JVbrth  Yarmouth,  4  Greenl. 
459.  Frets  r.  Frets,  1  Cow.  335.  Bray  y.  Eng- 
lish, 1  Conn.  498.  * 

43.  A  rale  of  reference  entered  at  nisi  prius, 
throngh  misapprehension  and  surprise,  may  be  set 
aside,  if  no  proceedings  have  been  had  under  it. 
Bradley  y.  Wolfe,  2  Yeates,  343. 

44.  It  is  too  late  to  annul  a  rule  when  the  ref- 
erees haye  inyestigated  the  transaction,  and  agreed 
upon  their  report,  and  are  clear  from  any  imputa- 
tion of  misconduct  or  precipitancy,  or  refusing  to 
hear  the  testimony  ofiered  by  either  party.  Oxley 
y.  OUtden,  1  Oall.  430. 

45.  An  action  cannot  be  discontinued  after  the 
jurisdiction  of  the  arbitrators  has  attached ;  and 
their  jurisdiction  is  considered  as  attaching  from 
the  moment  of  their  appointment.  Horn  y.  Rob' 
arts,  I  Ashm.  45. 

^  46.  And  where,  previous  to  the  meeting  of  ar- 
bitritorB,  the  plaintiff  entered  a  discontinuance  on 
the  docket,  and  then  attended  the  meeting  of  the 
arbrtrators,  and,  afler  they  were  sworn,  offered  to 
discontinue,  it  was  held  that  the  discontinuance 
eould  not  divest  their  jurisdiction.  Horn  v.  Rob- 
arts,  I  Ashm.  46. 

47.  And  it  seems  that,  if  a  plaintiff  were  to  dis- 
continue in  the  presence  of  the  arbitrators,  before 
they  were  sworn,  and  the  arbitrators  were,  never- 
theless, to  proceed,  and  find  for  the  defendant,  the 
eourt  could  not  interfere.  i6. 

48.  After  an  agreement  to  refer,  a  disclosure 
and  hearing  before  the  referees,  and  an  opinion 
expressed  or  intimated  by  them  upon  the  merits, 
(he  plaintiff  cannot  discontinue  without  the  leave 
of  tne  court,  which  would  only  be  granted  upon 
verr  cogent  reasons,  —  such,  perhaps,  as  would  in- 
tahdate  the  report  itself.  Pollock  y.  Hall,  4  Dall. 
teQ.    3Teates,43. 

49.  A  cause  cannot  be  removed  to  a  superior 
court  after  referees  have  examined  witnesses,  and 
before  they  have  agreed  upon  their  report.  Grubb 
V.  Grukb.  I  Teates,  193.  2  Dall.  191.  Pigot  v. 
Yovng,  2  Dall.  192.  S.  P.  Bickham  v.  Denny, 
Coxe,  12. 

50.  A  rule  shall  not  be  struck  off  after  there 
has  been  a  partial  hearing  of  the  case  before  the 
referees,  although  since  the  meeting  one  of  the 
original  parties  is  dead,  and  his  representatives 
have  been  substituted.  Ruston  v.  Duntooodu,  1 
Binn.  42. 

51.  Where  there  is  a  submission  by  bond, 
whether  made  irrevocable  or  not,  either  party  may 
revoke  such  submission  before  award  made  and 
published  ;  and  by  such  revocation  he  annuls  all 
contracts  relative  to  the  submission,  and  leaves 
the  party  to  rest  entirely  on  the  penalty  of  the 
bond  of  submission.  Asptnwall  v.  Tousey,  2  Ty- 
ler, 328.  AUm  v.  Waison,  16  Johns.  205.  B.  P. 
Bray  v.  English,  1  Conn.  498.    Rowley  v.  Young, 

52.  Where,  by  the  submission,  the  award  was 
to  be  made  and  published  to  the  parties  on  or  be- 
fore a  certain  day,  and  the  arbitrator  made  an 
■ward  before  that  day,  but  before  it  was  published 
to  both  parties,  one  of  them  revoked  the  submis- 
sion, it  was  held  that  the  reyocation  was  too  late, 
and  that  the  award  was  binding  A  proviso  that  an 
award  shall  be  published  does  not  imply  a  formal 
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notification  to  the  parties.    Hunt  y.  Wilson,  6  N. 
Hamp.  36. 

53.  A  rule  agreed  on  by  parties  cannot  be  en- 
larged by  the  court,  without  the  parties'  consent 
Rice  v.  Clark,  8  Verm.  104. 

54.  A  bond  of  submission  cannot  be  revoked  by 

garol.     Van  Antwerp  v.  Stewart,  8  Johns.   125. 
I.  P.  Evans  v.  Cheek,  3  Hayw.  42. 

55.  Though  the  instrument  of  reyocation  do 
not,  in  terms,  declare  that  the  party  revokes  the 
submission,  yet  it  is  sufficient  if  enough  appear  to 
show  an  intention  to  revoke.  Frets  v.  Frets,  1 
Cow.  335. 

56.  If  a  submission  be  by  one  on  the  one  side, 
and  two  on  the  other,  one  of  the  two  cannot  Re- 
voke without  the  other's  assent.  Robertson  v. 
.W'Md,12  Wend.578. 

57.  The  death  of  one  of  several  plaintifis  in 
a  cause,  referred  by  rule  of  court  to  referees,  is 
not  a  reyocation  oi  the  authority  of  the  referees. 
A  suggestion  of  such  death  may  be  entered  upon 
the  record.  Fredwm  v.  Denman,  3  Halst.  116. 
Bacon  v.  Crandon,  15  Pick.  79. 

58.  But  an  order  of  submission,  in  a  suit,  when 
it  hitd  abated  by  death  of  one  of  the  parties,  will 
not  support  an  award  made  under  it.  Galloway 
v.  HiU,  4  Bibb,  475.    See  4  M'Cord,  160. 

59.  In  an  action  on  an  administration  bond,  the 
Judffe  of  probate,  thouffh  plaintiff,  is  a  mere  trus- 
tee for  all  the  next  of  kin  and  creditors,  and  he 
cannot  submit  their  rights  to  reference  or  arbitra- 
tion. Thomas  v.  Leach,  2  Mass.  152.  Paine  v 
Baa,  3  Mass.  236. 

60.  But  when  such  suit  is  brought  for  the  bene- 
fit of  the  party  indorsing  the  writ,  and  who  is  en- 
titled to  have  execution  for  his  own  use,  and  the 
penalty  is  declared  forfeited,  the  indorser  and  de- 
fendant may  submit  to  referees  to  report  the  sUm 
for  which  the  execution  shall  issue  for  the  use  ot 
the  indorser  who  is  a  party  to  the  submission,  ib, 

61.  The  judge  of  probate  has  no  authority  to  al- 
low the  reference  of  any  demand  which  an  execu- 
tor or  administrator,  as  such,  has  against  the  estate 
of  his  testator  or  intestate :  the  statute  extends  to 
such  demands  only  as  he  had  in  his  own  private 
capacity  against  the  deceased  in  his  lifetime. 
Dana  v.  PrescoU,  1  Mass.  200. 

62.  In  New  Hampshire,  a  submission  before  a 
justice,  under  statute  of  1791,  is  valid  only  in 
cases  of  claims  that  have  been  rejected  by  com- 
missioners of  insolvency.  Bond  v.  Dunbar,  2  N. 
Hamp.  216. 

63.  An  administrator  or  executor  may  submit  to 
arbitration  all  demands  in  favor  of  or  against  the 
estate  he  represents,  and  the  award  will  be  bind- 
ing. CoMn  y.  Coltle,  4  Pick.  454.  Bean  v.  Far- 
nam,  6  Pick.  269.  Swicard  v.  Wistson,  2  Rep. 
Con.  Ct.  216.    Ailing  v.  Monson,  2  Conn.  692. 

64.  A  rule  of  reference,  by  one  who  is  adminis- 
trator of  the  estates  o^  two  persons  who  had  been 
partners,  may  properly  submit  matters  which  are 
in  several  rights  of  the  partners  j  for,  though  a 
rule  cannot  embrace  demands  between  different 
parties,  yet  the  same  person,  acting  in  different 
rights,  may  submit  demands  in  those  different 
rights,  by  the  same  rule  of  reference.  Whitney  v. 
Cook,  5  Mass.  139. 

65.  One  of  several  obliffors  in  an  arbitration 
bond  executed  it  without  adding  to  his  signature 
the  capacity  of  administrator ;  but  an  award  of 
money  to  be  paid  to  him  as  administrator  was  held 
to  be  good.     Dickey  v.  Sleeper,  13  Mass.  244. 

66.  (hie,  haying  a  ioint  and  several  demand 
against  several,  agrees  by  bond  to  refer  it  to  arbi- 
tration, and  part  only  of  those  against  whom  he 
claims  bind  themsehres  jointly  and  severally  to 
abide  the  award  :  they  are  liable  on  their  bond 
Cutter  v.  Whittemore,  10  Mass.  442. 
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67.  Tlie  two  obligors  must  be  considered  as  in- 
lending  to  bind  themselves  to  perform  the  award 
in  behuf  of  the  tliird,  as  well  as  in  their  own  be- 
half,  ib. 

68.  Where  one  assumes  to  submit  a  matter  to 
arbitration  in  behalf  of  himself  and  another,  his 
authority  must  appear  in  the  proceedings,  or  they 
will  be  erroneous.  Eastman  v.  Burleigh,  2  N^. 
Hamp.  484. 

69.  The  submission  to  arbitration  by  a  feme 
covert,  and  a  promissory  note  made  by  her  to  bind 
the  submission,  without  the  assent  of  her  hus- 
band, are  void  ;  and  the  coverture  may  be  shown 
in  bar  to  an  action  on  a  note  given  by  the  opposite 
party  to  bind  the  submission  on  his  part,  such  evi- 
dence showing  a  want  of  consideration  for  the  note 
on  which  the  suit  is  brought.  Rumsey  v.  Leek, 
5  Wend.  20. 

70.  An  award  by  arbitrators  appointed  by  the 
agreement  of  some  of  the  children  of  an  intestate, 
and  by  the  husbands  of  some  others,  directing  one 
of  the  parties  to  the  submission  to  take  tlie  lands 
of  the  intestate  at  the  appraisement,  and  to  pay  a 
certain  sum  to  the  other  children,  is  bad  ;  because 
the  arbitrators  have  no  power  to  vest  the  land 
without  a  conveyance,  and  because  the  wives 
were  not  joined  in  the  submission.  Miller  y. 
Moor»,  7  S.  &  R.  164. 

71.  An  agreement  to  arbitrate  does  not  divest 
courts  of  their  jurisdiction,  ^llegre  y.  Maryland 
Ins.  Co.  6  Har.  &  J.  408.  RantUl  v.  Chesaveake, 
fyc.  Canal  Co.  1  Harring.  234.  Gray  v.  fVUsonj 
4  Watts,  39.  See  also  Horlcm  v.  Stanley,  1 
Miles,  418. 

72.  A  covenant,  in  an  agreement,  to  submit  mat- 
ters of  difficulty  arising  thereon  to  arbitration, 
does  not  preclaoe  a  right  of  action  for  a  breach  of 
the  agreement,  if  there  be  no  arbitration  pendin? 
when  the  action  is  commenced,  nor  any  award 
had.     Stont  y.  Dennis^  3  Porter,  231. 

73.  In  New  York,  a  reference  of  a  cause  will 
not  be  granted,  if  it  appears  that  questions  of  law 
will  arise.  De  Hart  v.  Covenhovenj  2  Johns.  Cas. 
402.    Jldams  y.  Bmdes,  2  Johns.  374. 

74.  If  the  ground  of  opposing  a  reference  be 
that  a  point  of  law  will  arise,  it  ou^ht  to  be  ex- 
pressly stated  what  it  is,  and  that  it  is  as  advised 
by  counsel.  Lusher  y.  Walton,  1  Gaines,  149. 
Salisbury  v.  Scott,  6  Johns.  329.  Contra,  Low 
y.  HaUet,  3  Gaines,  82. 

75.  If,  in  cross  suits,  one  has  been  referred,  in 
which  all  may  be  obtained  that  can  be  gained  by 
a  reference  in  the  other,  the  court  will  not  refer 
such  other,  especially  if  there  be  a  possibility  that, 

•by  so  doing,  the  report  may  be  so  apportioned  as 
to  throw  the  costs  of  both  on  one  party,  who,  by 
a  decision  of  the  court,  seems  to  have  a  right  to  a 
yerdict  in  his  favor  in  one  of  the  salts.  Codwise 
y.  Hacker,  2  Gaines,  251. 

76.  A  circuit  court  cannot  order  a  cause  to  be 
referred ;  and  an  award,  made  under  a  rule  granted 
at  the  circuit,  will  be  set  aside,  but  without  costs. 
WiUiams  y.  Green,  3  Gaines,  129. 

77.  A  notice  of  motion  to  refer  must  contain 
the  names  of  referees.  Bedls  y.  WULet,  1  Gaines, 
7.     Lusher  y.  Walton,  ib.  150. 

78.  When  both  parties  inove  for  a  reference, 
the  motion  of  the  party  first  giving  notice  is  en- 
titled to  a  preference.  Graham  y.  Wood,  1 
Wend.  15. 

79.  When  parties  submit  a  question  of  law 
alone  to  arbitration,  the  award  is  binding,  though 
sontrary  to  law.     SmilJi  v.  Smith,  4  Rand.  95. 

80.  Where  some  only  of  several  distributees 
submit  their  interests  to  arbitration,  the  award 
will  be  binding  on  the  parties  to  the  submission  as 
far  as  their  interests  are  concerned,  ih. 

81.  Where  an  agreement  is  made  to  submit  a 


matter  in  dispute  to  the  oath  of  a  thivd  penoB 
and  the  oath  is  made  accordingly,  the  agreement 
is  binding.     DelesUne  y.  Greenland,  1  Bay,  458. 

82.  A  reference  as  to  a  disputed  fact  is  not 
analogous  to  a  submission  to  arbitration.  The 
latter  implies  an  exercise  of  judgment,  and  gives 
an  authority  to  decide ;  the  former  requires  onl^ 
the  recollection  of  a  fact,  and  the  statement  of  it 
as  a  witness.  Hence  the  statements  of  such  a 
referee  are  not  conclusive.  Williams  y.  Woodf 
1  Dev.  82. 

83.  A  submission  of  an  action  to  arbitrators^ 
afler  an  appeal,  does  not  necessarily  deprive  the 
plaintiff  of  his  right  to  enter  his  complaint  for 
affirmance,  unless  there  is  an  award  made  before 
the  sitting  of  the  appellate  court,  or  by  the  terms 
of  submission  time,  beyond  such  sitting,  is  allowed 
for  making  an  award.  Hayes  y.  BUmekard,  4 
Verm.  210. 

84.  In  New  Jersey,  upon  an  affidayit  made  be- 
fore a  commissioner  of  the  supreme  coiu-t,  and  on 
proof,  that  the  parties  made  and  signed  the  sub- 
mission, the  court  will  order  the  agreement  to  be 
entered  of  record,  and  rule  made  pursuant  thereto, 
that  the  parties  shall  submit  and  be  concluded  by 
the  award.     Hazen  y.  Addis,  2  Green,  333. 

85.  Under  the  Massachusetts  statute  of  1786, 
c.  21,  the  demand  must  be  annexed  to  the  submis- 
sion ;  BuUard  v.  CooUdge,  3  Mass.  324 ;  and  be 
subscribed  by  the  party  making  it;  Mansfield  y. 
Doughty,  3  Mass.  39o.  Woodsum  v.  Saioyer, 
9  Greenl.  15 ;  but  the  subscribing  is  sufficient,  if 
the  party,  in  his  own  hand- writing,  commence  the 
demand  thus  —  **  A.  B.  demands,*  &c.  Humphry 
V.  Strong,  14  Mass.  262 ;  and  a  writ,  sued  out  and 
indorsed  by  the  plaintiff,  annexed  to  the  submis- 
sion, as  the  demand  submitted,  is  sufficient.  Jn- 
man  y.  Wheeler,  1  Pick.  504. 

86.  A  demand  by  copartners,  signed  by  one  for 
the  firm,  and  annexed  to  a  submission  to  referees^ 
is  a  sufficient  compliance  with  the  statute.    Skil 
lings  y.  CooUdge,  14  Mass.  43. 

67.  A  statement  of  the  demand,  annexed  to  thm 
rule  thus,  "  E.  T.  demands  of  J.  H  250  dollars/* 
is  bad,  and  under  it  the  referees  have  no  authority. 
The  statement  should  be  so  particular  as  to  ex- 
hibit on  what  account,  or  for  what  cause,  the  de- 
mand is  made.  Jones  y.  Hacker,  5  Mass.  264. 
HiU  y.  Page,  1  N.  Hamp.  190. 

88.  But  this  statement  is  sufficient,  yiz.  <*  A  to 
B.  Dr.  to  balance  due  this  day,  as  per  accounts 
exhibited  referees,  $100.'*  14  Mass.  43.     . 

89.  The  statement  of  the  demand  upon  which  a 
rule  of  reference  is  made  before  a  justice  of  the 
peace,  pursuant  to  the  statute  of  New  Hampshire, 
1797,  must  be  in  writing,  under  the  hand  of  the 
party  making  the  demand,  and  a  writ  of  reyiew 
sued  out  against  such  party  is  not  a  sufficient 
statement,  within  the  meaning  of  the  statute. 
Smith  y.  Kimball,  1  N.  Hamp.  ^. 

90.  Where  a  submission  to  arbitrators  by  a  rule 
before  a  justice  of  the  peace  describes  the  subject 
matter  as  **  a  controversy  under  $200,*'  without 
further  specification,  it  is  yoid  for  uncertainty. 
Hayes  v.  Bennett,  2  N.  Hamp.  422. 

91.  The  statute  of  New  Hampshire,  which  em- 
powers justices  of  the  peace  to  make  rules  of 
reference  and  render  judgment  on  reports  in  sub 
missions,  where  the  controversy  is  under  $200  in 
amount,  is  not  repugnant  to  the  provision  in  the 
constitution  of  that  state  which  limits  the  juris- 
diction of  justices  of  the  peace  in  civil  causes  to 
£i.  ib. 

92.  A  rule  for  a  reference  before  a  justice  is 
sufficiently  certain,  if  it  specify  the 'subject  mat^ 
ter  of  the  controyersy  and  its  amount.  Eastman 
v.  Burleigh,  2  N.  Hamp.  484. 

93.  The  submission  must  be  to  referees  named 
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theina,  and  not  to  A  and  B,  with  such  other  na 
the/  mav  associate  with  them,  if  they  cannot 
agree,  tfonosiet  v.  Postj  4  Mass.  532.  A  sub- 
mission, under  a  rule  from  a  justice  in  the  usual 
form,  to  a  sole  referee,  is  not  binding,  and  an 
%.ward  cannot  be  supported  under  the  statute, 
though  the  parties  a^ree  that  it  shall  be  opened, 
and  that  they  will  abide  by  it.  Bowes  ▼.  French^ 
%  Fairf.  182. 

94.  Though  the  demand  and  the  justice's  cer- 
tificate of  the  parties'  acknowledgment  be  without 
dale,  the  referees'  report  wiJl  nevertheless  be  valid, 
if  that  be  dated.     Bacon  v.  Ward^  10  Mass.  141. 

95.  A  rule  of  reference  before  a  justice  of  the 
peace,  is  onl^  an  agreement  of  record  by  the  par- 
lies to  submit  to  the  decision  of  referees,  matters 
in  controversv  between  them,  and  no  written  ap- 
plication to  the  justice  for  the  purpose  is  neces- 
sary.    French  v.  Skackfordj  5  IV.  Hamp.  143. 

y6.  And  in  such  a  case,  it  is  not  necessary  that 
it  should  be  stated  in  the  rule,  that  the  contro- 
versy is  of  the  value  of  ^200  dollars  or  under;  the 
jurisdiction  of  the  justices  depends  upon  the 
amount  of  the  award,  and  not  upon  the  value  of 
the  controversy  in  any  other  sense,  ib. 

97.  The  parties  have  a  right  to  be  heard  before 
judgment  is  rendered  on  the  report  of  referees  bv 
tlie  justice,  ib.  Fairholme  v.  Folker,  2  Pen.  995. 
And  if  the  justice  give  judgment,  in  the  party's 
absence,  and  without  notice  to  him,  it  will  be 
erroneous.    Pierson  v.  Pieraon,  2  Halst.  125. 

98.  Where  parties  enter  into  an  agreement  un- 
der their  hands  to  refer  a  controversy  of  less  value 
than  $200  to  referees,  but  do  not  acknowledge  the 
agreement  before  the  justice  of  the  peace  to  whom 
the  report  is  to  be  returned,  a  report  of  the  referees 
under  the  agreement  is  no  foundation  for  a  judg- 
ment by  the  justice.  Atwood  v.  York^  4  S. 
Uamp.  50. 

99.  And  when  a  report  is  made  returnable  to  a 
jostice  of  the  peace,  unless  the  rule  of  submission 
ittme  a  day  certain  when  the  report  shall  be  return- 
able, and  the  report  be  returned  accordingly,  the 


judgment  is  erroneous,  ib. 


But  if  the  rule  make  the  report  returnable 
"  at  or  before  "  a  specified  day,  it  is  sufficient;  the 
d^  named  must  be  considered  the  day  of  hearing 
as  to  the  acceptance  of  the  report.  French  v. 
Shackford,  5  N.  Hamp.  143. 

101.  Parties  may  submit  a  single  item  of  a  long 
account  to  arbitration,  and  the  award,  if  regular, 
will  be  valid  as  to  the  subject  submitted.  M' Bride 
V.  HagaUf  1  Wend.  326. 

102.  An  action  of  covenant  is  not  a  propej:  cause 
for  reference,  under  the  statute  of  New  York, 
though  the  claim  consists  of  various  items  of  dam- 
age.    TTiomas  v.  Reabj  6  Wend.  503. 

103.  The  construction  of  the  clause  of  the 
Pennsylvania  defalcation  act  of  1705,  which  pro- 
vides that  parties  having  accounts  to  produce 
against  each  other,  may  refer  them,  &c.,  has  liber-, 
ally  extended  the  right  and  benefit  of  such  refer- 
ence to  everv  other  cause  of  action.  Primer  v. 
Ku&n,  1  Dall.  456. 

104.  Thus  it  has  been  the  constant  usage  to  re- 
fer actions  of  ejectment.  Austin  v.  Snoto^  2 
Dall.  157.  Harvey  v.  Snoto,  1  Yeates,  156.  Jhier 
V.  Boyd,  1  S.  &;  R.  203. 

105.  Prosecutions  for  assaults  and  batteries  may 
be  included  in  a  reference  "  of  all  business  of 
whatever  kind  in  dispute  between  the  parties." 
Jfoble  v.  Peeble,  13  S.  &  R.  319. 

106.  Several  distinct  suits  between  the  same 
parties  may  all  be  referred  to  the  same  persons, 
and  a  rule  of  court  may  be  taken  out  in  one  ot 
the  suits,  and  an  award  made  on  it,  unmixed  with 
*he  others.     Todd  v.  Roughs  10  S.  &  R.  18. 

107*  Where  one  o^  the  arbitrators,*  appointed 


under  a  rule  of  court,  had  removed  from  the  state, 
and  several  years  had  elapsed,  and  no  award  was 
returned,  the  court  reinstated  the  cause.  Price  v. 
Tyson,  2  Gill  <&  Johns.  475. 

108.  Under  the  31st  section  of  the  Vermont 
justice's  act,  the  submission  of  matters  to  be  de- 
cided by  referees,  need  not  be  in  writing.  Bamett 
V.  Peck,  6  Verm.  456.  # 

109.  The  matters  submitted  must  appear  firom 
the  rule  ;  but  no  particular  formality  is  necessary, 
nor  need  the  amount  of  the  claim  appear  from  the 
rule.  ib. 

110.  An  agreement  between  parties  to  a  cause, 
made  afler  the  issuing  of  the  writ,  but  before  it  is 
returned,  referring  the  suit  to  arbitrators,  and 
making  the  submission  a  rule  of  court,  does  not 
authonze  the  entry  of  judgment  on  an  award  filed 
on  the  return  day  of  the  writ.  Simpson  v.  M^Bee^ 
3  Dev.  531. 

n.     Cf  Arbitrators,  Referees,  and   Vmmres,  and 
their  Proceedings  ;  including  Matters  of  Practice. 

111.  Where  referees  have  been  appointed  under 
the  directions  of  a  statute,  the  court  will  not  ex- 
amine into  the  legality  of  their  appointment  until 
they  have  proceeded  to  act.  Harrison  v.  Sloan, 
1  Halst.  410. 

112.  The  justice  who  takes  the  acknowledgment 
of  the  parties  to  the  rule  of  reference  cannot  b^ 
one  of  the  referees.  Drew  v.  Canady,  1  Mass.  158. 
Drew  V.  MuUikin,  5  N.  Hamp.  153. 

113.  The  justice,  before  whom  the  action  is 
pending,  cannot,  with  legal  propriety,  be  a  referee. 
Crane  v.  Hand,  X  Pen.  414.  Rogers  v.  fVood- 
mansie,  2  Pen.  954. 

114.  Under  the  Kentucky  statute,  the  parties 
may  choose  the  judges  of  the  court  their  arbitra- 
tors. GaUowayv.  nKe66,  Hardin,  3J8.  Judges  ma^ 
suffer  a  cause  to  be  referred  to  themselves  as  arbi- 
trators.   Hopkins  v.  Sodonskie,  1  Bibb,  148. 

115.  In  JSevr  York,  the  referees  must  be  taken 
from  the  county  in  which  the  venue  is  laid.  Sher- 
wood  V.  TremvtT,  11  Johns.  406.  Chubb  v.  Berry, 
7  Wend.  483. 

116.  The  defendant's  attorney  having  nominated 
referees,  and  the  party  not  having  objected,  he  can- 
not, on  that  ground,  move  to  set  aside  the  report. 
Combs  v.  WMkoff,  1  Caines,  147. 

117.  In  Kentucky,  arbitrators  must  be  sworn 
before  they  make  up  their  award.  Jackson  y. 
Steel,  Prin.  Dec.  29.  And  this  fact  must  appear 
on  their  award.  French  v.  Moseley,  I  Litt.  248. 
Lile  V.  Bamett,  2  Bibb,  167. 

118.  If  an  award  stkte  that  the  arbitrators  were 
sworn  before  J.  S.,  it  will  be  presumed  that  J.  S. 
had  power  to  administer  the  oath  to  them.  Shry- 
oek  V.  Morton,  2  Marsh.  563. 

119.  In  New  Jersey,  referees  in  actions  before  a 
justice  must  be  sworn ;  and  it  should  so  appear  on 
the  record.  Reeves  v.  Goff,  1  Pen.  143.  Parker 
V.  Crammer,  ib.  271.  Little  v.  Silverthome,  2  Pen. 
680.  Crammer  v.  Mathis,  ib.  550.  Bowen  v. 
Lanning,  1  Pen.  139. 

.  120.  But  it  is  sufficient,  if  it  appear  in  the 
referees'  report,  that  they  were  sworn.  Swayze 
V.  Kerkendall,  2  Pen.  660. 

121.  Under  the  act  of  December,  1794.  it  ought  to 
appear  on  the  face  of  the  proceedings,  tnat  the  ref- 
erees were  duly  sworn.  Ford  v.  Potts,  1  Halst.  388. 

122.  This  act  does  not  extend  to  cases  which 
had  been  referred  previously  to  its  passage.  And 
the  swearing  of  the  referees  may  be  waved  by  thp 
parties,  ib. 

123.  Arbitrators  may  administer  the  oaths  to 
witnesses  brought  before  them.  Imlay  v.  Wikoff 
1  South.  132. 

124.  It  is  an  invariable  rule,  in  Pennsylvania, 
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not  to  appoint  referees  but  in  the  presence  of  both 
parues.     Shimten  ▼.  Bushy  I  Dall.  251. 

1^25.  In  New  Jersey,  the  parties  in  a  jnstice^s 
court  must  be  before  the  court,  and  the  cause  ac- 
taallv  depending,  before  it  can  be  referred.  Bur- 
raugka  ?.  Genung,  ]  Pen.  103.  Presser  v.  Rich- 
ards,  ib.  377.     Ogden  y.  Djbbine,  ib.  417. 

126.  Ana  this  must  i^[>ear  by  the  justice's 
record.    Boioen  y.  Lanningy  1  Pen.  139. 

197.  It  is  not  nniyersally  true,  that  notice  should 
be  giyen  of  the  time  and  place  of  making  an  award. 
Miller  y.  Kennedy ^  3  Rand.  2. 

128.  If  notice  be  necessary,  the  defendant  cannot 
avail  himself  of  the  want  of  it,  when  the  submis- 
sion has  been  by  mere  act  of  the  parties,  nor  of 
corruption  or  partiality  in  the  arbitrators,  nor  of 
any  other  extrinsic  circumstance  whateyer,  in  an 
action  on  the  award,  or  on  the  submission  bond ; 
but  his  only  redress  is  in  a  court  of  equity.  AH- 
teff  if  the  submission  be  by  order  of  court,  ib. 

129.  Notice  of  motion  to  confirm  an  award  of 
arbitrators  is  not  necessary,  if  a  term  has  inter- 
vened since  the  publication  of  the  award ;  if  con- 
firmation be  asked  at  the  next  term  after  publica- 
tion, notice  must  be  given.    Anon.  6  Wend.  500. 

130.  AUter^  at  the  next  term  after  publication. 
ib.  Anon.  5  Wend.  102. 

131.  A  motion  to  vacate,  or  modify  an  award, 
should  regularly  be  made  at  a  special  term  afler 
the  award  is  published,  and  before  the  next  regu- 
lar term ;  but  if  it  be  made  at  the  next  regular 
term,  it  will  save  the  party's  rights,  thousp  he 
will  not  be  allowed  to  discuss  it.  Smith  v.  Culler, 
10  Wend.  589. 

132.  if  the  oath  directed  by  the  Pennsylvania 
act  of  Maftih,  1806,  to  be  administered  to  referees, 
be  dispensed  with  by  the  parties,  there  is  no  ne- 
cessity that  their  award  should  be  under  seal. 
Grnham  v.  Hamilton,  1  Binn.  461. 

133.  Arbitrators  may  proceed  without  a  declara- 
tion, if  the  parties  consent.  Ciiin  v,  Pullanif  1 
Hayw.  173.  S.  P.  Lefimeh  v.  StovaU,  1  Wash. 
303.     Dorse^  v.  StaU,  3  Har.  &  M'Hen.  388. 

134.  An  account,  or  state  of  demand,  may  be 
delivered  to  referees.  Ayres  v.  Burt,  2  ren. 
739.  ^ 

135.  In  Pennsylvania,  where  a  cause  is  referred 
under  the  act  ot  1705,  a  declaration  is  not  abso- 
lutely necessary.  Barde  v.  Wilson,  3  Yeates,  149. 
Lesher  v.  Gumey,  3  Teates,  150. 

136.  And,  previous  to  the  act  of  28th  March, 
1820,  neither  decla^tion  nor  plea  was  necessary 
where  a  cause  was  arbitrated  under  the  acts  of 
1806  and  1810,  whether  the^ule  was  entered  by 
plaintiff  or  defendant.  Broum  v.  Schaeffery  6  Binn. 
177.  Massey  v.  Thomas,  ib.  333.  M* Entire  v. 
JIfElduff,  1  S.  &  R.  19.  Frey  v.  Vanlear,  ib.  435. 
Shar^  V.  KUgore,  3  S.  &  R.  387. 

137.  But  if  the  plaintiff  thought  proper  to  file  a 
declaration,  or  statement,  and  it  set  forth  no  cause 
of  action,  he  coul4  not  recover,  Buck  y.  Mcholas, 
8  S.  &  R.  316, 

138.  And  in  ejectment,  where  the  defendant 
arbitrates  the  cause,  the  plaintiff  is  not  bound  to 
file  a  description  of  tiie  land,  if  it  appears  on  the 
record,  with  reasonable  certainty,  for  what  land 
the  suit  was  brought.  Santee  v.  Keister,  6  Binn. 
36. 

139.  During  the  time  that  a  cause  is  before  arbi- 
trators, the  opef-ation  of  the  rule  of  September  15, 
1801,  ordering  that  anon  prosequi  should  be  en- 
tered by  the  prothonotary^  unless  a  declaration  be 
filed  in  twelve  months,  is  suspended.  M*Call  v. 
CrousilUUy  2  S.  &•  R.  167. 

140.  Where,  Mter  two  rules  to  declare,  the  plain- 
tiff arbitrated  the  cause,  and  an  award  was  made 
in  his  f^vor,  fjrom  which  the  ^efei^dant  appealed, 
and  at  the  iiext  settlement  of  the  dopket  a  runt 


prosequi  was  signed,  the  court  held  the  non  proso- 
qui  to  be  regular.  Jfewton  v.  Wolbert,  1  Browne, 
141. 

141.  Where  a  cause  is  brought  back  into  court 
by  appeal,  all  the  rules  that  nave  been  entered, 
and  which  were  suspended  by  the  arbitration,  are 
revived.     De  Lisle  v.  Priestman,  1  Browne,  115. 

142.  The  appellant  from  an  award  cannot  pro- 
duce, on  the  trial,  any  books  or  papers  which  he 
withheld  from  the  arbitrators;  but  to  come  within 
the  provision,  he  must  have  had  the  evidence  in 
his  actual  possession  at  the  time  of  the  arbitration , 
and  he  must  have  voluntarily  withheld  it.  Estan' 
son  V.  Dupuy,  2  Browne,  100  Brisbane  v.  Mitch- 
ell, 8  S.  &  R.  423. 

143.  Persons  chosen  by  the  paKtes  to  a  lease, 
pursuant  to  an  agreement  contained  in  it,  for  that 
purpose,  to  appraise  the  value  of  buildings  erected 
on  the  demised  premises  during  the  term,  are  to 
be  considered  in  the  same  light  as  arbitrators,  and 
their  appraisement  has  the  same  force  and  efibct 
as  an  award.  Van  Cortland  v.  UnderhiU,  17  Johns. 
405.    2  Johns.  Ch.  339. 

144.  Where  a  cause  has  been  referred,  without 
a  rule  of  court  pursuant  to  the  statute,  the  court 
will  regard  it  as  a  submission  to  arbitration,  and 
not  interfere  with  the  proceedings.  Miller  ▼. 
Vaughan,  1  Johns.  315.  Stevenson  v.  Beeker,  ib. 
492:     Cranston  v.  Kenny y  9  Johns.  212. 

145.  Where  ain  order  of  reference  is  set  aside  by 
the  court,  on  the  motion  of  one  party,  the  other, 
being  in  court  and  not  excepting  to  the  opinion, 
waves  his  objections.  Trigg  v.  Shields,  Hardin, 
169.     Casky  v.  January,  lArdin,  540. 

146.  In  Alabama,  to  sustain  a  judgment  on  an 
award,  it  is  not  necessary  that  the  record  should 
state  tne  consent  of  the  parties  to  submit  to  the 
award,  or  to  show  that  the  cause  was  continued 
from  term  to  term,  or  that  defendant  had  notico 
of  the  time  imd  place  of  making  the  award ;  nor 
is  a  declaration  necessary.  MmdenhaU  v.  Sfmitk^ 
Minor,  380. 

147.  In  Kentucky,  judgment  on  an  award  is 
erroneous,  unless  the  record  show  that  the  party, 
or  his  agent,  had  notice  of  the  time  and  place  of  toe 
meeting  of  the  arbitrators,  or  was  present  when 
the  award  wap  made.  Craig  v.  Hawkins,  Hanlin, 
46. 

148.  Arbitrators*  power  is  not  determined  by 
their  neglect  to  attend  at  the  time  and  place  ap- 
pointed Tor  the  hearing ;  but  they  may  appoint  an- 
other session,  within  a  reasonable  time,  unless  their 
authority  is  expressly  revoked,  or  they  are  prohibit- 
ed by  the  terms  of  the  si^bmission.  Harrington  ▼. 
Riehy  6  Verm.  602. 

149.  Notice  of  the  time  aqd  place  of  the  meetp 
ing  of  referees  must  be  served  on  the  party  him- 
self, in  Pennsylvania,  and  not  on  his  attorney, 
unless  the  rule  of  reference  otherwise  provide. 
Rivers  v.  IValker,  }  Dall.  81. 

150.  And,  if  no  provision  to  the  contrary  be 
made  in  the  submission,  referees  may  appoint  the 
time  and  place  of  hearing.  Brayy.  EngUsk,  1 
Conn.  496. 

151.  Arbitrators  must  give  the  parties  concerned 
notice  of  the  time  and  place  of  their  meeting  on 
the  arbitration.  Ridgen  v.  Martin,  6  Har.  ol  J. 
403.     Webber  v.  Jves,  I  Tyler,  441. 

152.  It  is  not  necessvyi  however,  that  the 
ateard  itoe(f  should  state  that  fuch  notice  was 
given,  ib. 

153.  A  surety,  in  an  amement  of  submission, 
need  not  be  iprormed  of  &e  sitting  of  the  referees. 
Farmer  y.  Stew,  2  N.  IJaipp.  97. 

154.  Referees  are  to  decide  according  to  allega* 
tions  and  proofs,  and  their  award  is  final.  X>i 
Long  v.  Stanton,  9  Johi|s.  38. 

l§5.  Iftheyref\i8e  to  hear  evidence  impeaohiBg 
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tk0  «redil  of  witnesaesi  it  vitiatos  their  award. 
Ufmi  V.  Fordf  5  Munf.  10. 

156.  Both  parties  must  have  an  opportunity  of 
being  beard,  and  that  in  the  presence  of  each  oth- 
er; witnesses  must  give  their  evidence  iil  the 
presence  of  the  parties ;  and  the  parties  must  have 
a  reasonable  time  to  bring  forward  their  witnesses. 
HotUngsworlk  v.  LeipeTf  1  Dall.  161.  See  Peters 
▼.  J^etMrk,  6  Cow.  103. 

157.  A  report  of  referees  was  set  aside  because 
tbe^  had  ordered  the  parties  to  withdraw,  and  ex- 
amined  the  witnesses  separatelv  out  of  their  hear- 
ing.     Hagner  v.  Musgrove,  I  Dall.  83.      ^ 

iod.  Vvhere  arbitrators,  afler  the  parties  had 
leA  them,  recalled  a  witness,  to  explain  his  testi- 
mony, about  which  the  arbitrators  had  differed,  the 
court  refused  an  injunction  to  stay  a  suit  at  law 
on  the  arbitration  bond.  Herrick  v.  Blair,  1  Johns. 
Ch.  101. 

159.  Referees  have  no  right  to  examine  a  wit- 
ness ex  partey  though  it  would  not  be  irrefular  to 
inquire  abroad  into  the  price  of  work,  or  the  truth 
of  any  other  matter  of  a  public  nature.  Chaplin 
Y.  Kirtoan,  1  Dall.  187. 

160.  Great  latitude  has  always  been  allowed,  as 
to  the  kind  of  evidence,  in  this  tribunal ;  the  par- 
ties are  permitted  to  relate  their  own  stories ;  wit- 
nesses are  heard  without  oath,  unless  the  contrary 
is  stipulated ;  and  books  and  papers  are  examined 
by  the  referees,  without  regara  to  their  not  being 
strictly  evidence.  HoUingswortk  v.  Ltiper,  1  Dall. 
161.     Coxe,  42. 

161.  It  is  not  a  valid  objection  to  the  report  of 
referees  that  they  heard  a  witness  interested  in  the 
event  of  the  snit.  PuUer  v.  Whedaek,  10  Pick.  137. 
H4dUngnDortk  v.  Ldpery  1  Dall.  161.  MRae  v. 
Rakeson,  2  Murph.  lSi7. 

162.  In  New  Jersey  and  Virginia,  if  a  party  be 
admitted  as  a  witness,  it  will  vitiate  the  award. 
Eyre  t.  iVnntinore,  2  Pen.  932.  Fennimore  v. 
qpUds,  1  Hakt  386.  M'JilUsUr  v.  M'jiUister,  I 
Wash.  193. 

163.  An  award  will  not  be  rejected  because  im- 
proper evidence  was  admitted  by  the  referees,  un- 
less it  was  objected  to  at  the  time.  Fatten  v.  Hun- 
newiUf  8  Greenl.  19. 

184.  In  New  York,  the  court  will  postpone  the 
meeting  of  referees,  on  the  defendant's  affidavit 
of  the  absence  of  a  material  witness.  Bird  v. 
Sands,  1  Johns.  Gas.  394.  S.  P.  Combs  v.  Wyck^ 
offy  1  Gaines,  147. 

165.  To  entitle  a  party  to  demand  of  referees 
further  time  to  produce  testimony,  he  must  show 
them  what  it  is,  why  he  is  not  able  then  to  pro- 
duce it,  and  that  he  expects  to  be  able  to  produce 
it  in  reasonable  time  :  a  naked  allegation  that  he 
desires  further  time  is  not  sufficient.  Latimer  v. 
Ridge.'l  Binn.  458. 

166.  Proceedings  will  be  stayed  on  affidavit  of 
absence  of  a  material  witness,  out  of  the  state,  ex- 
pected to  return  by  a  certain  day.  Suydam  v. 
Stoart,  20  Johns.  476. 

167.  Only  the  court  or  the  referees  can  stay  the 
hearing;  a  commissioner  cannot.  Grahams  v. 
Morton,  6  Wend.  562. 

168.  Where  the  referees  had  refused  the  de- 
fendant time  to  obtain  testimony  from  a  foreign 
place,  and  there  was  no  reason  to  suppose  that  the 
object  in  asking  it  was  mere  delay  and  vexation, 
the  report  was  set  aside.  Passmore  v.  Putit,  4 
Dall.  271.  S.  P.  Forbes  v.  Crary,  2  Johns.  Gas. 
224. 

169.  So,  where  a  paper  or  ex  parte  affidavit  was 
produced  before  the  referees,  which  the  defendant 
had  no  opportunity  of  reading  or  examining.  4 
Dall.  271.  * 

170.  It  is  not  a  valid  exception  to  a  report,  that 
the  witneves  before  the  reieteei  were  iworn  by 


the  attorneys,  if  no  objection  was  taken  at  the 
time.     Large  v.  Passmore,  5  S.  &  R.  51. 

171.  The  court  will  not  eive  referees  instruc- 
tions on  a  point  of  law,  uiough  they  apply  for 
them.     Geyer  v.  Smith,  1  Dall.  ^7. 

172.  And  where  they  make  a  special  return  of 
facts,  instead  of  making  a  report,  the  court  will 
grant  a  rule  that  they  report.  Hawkins  v.  Brad- 
ford,  1  Gaines,  160. 

173.  Referees,  having  settled  the  principles  of 
their  report,  sent  for  the  plaintiff,  and  asked  him 
whether  he  would  agree  that  a  quarter's  rent, 
which  accrued  afler  the  action  brought,  should  be 
taken  into  the  settlement.  Held  that  this  was  not 
such  misbehavior  as  would  invalidate  the  report. 
Innes  v.  Miller,  1  Dall.  188. 

174.  Where  "  the  right,  title,  and  interest,"  in 
a  water  privile^  are  submitted  to  appraisement, 
it  is  no  objection  to  an  award,  that  the  referees, 
not  agreeing,  asked  each  of  tlie  parties  separately 
at  what  sum  he  valued  the  privilege,  and  then, 
comparing  the  answers  with  their  own  estimates, 
took  the  mean  between  the  estimates  of  the  par- 
ties. Miter,  if  they  had  not  made  any  estimate 
themselves,  nor  exercised  their  judgment  as  to 
the  value.     Brown  v.  Belloios,  4  Pick.  192. 

175.  If  arbitrators  refuse  to  hear  evidence  perti- 
nent and  material  to  the  controversy,  it  is  such  a 
misconduct  as  will  vitiate  the  award  in  the  court  of . 
chancery.     Van  Cortland  v.  UnderhiU,  17  Johns. 
405.    2  Johns.  Gh.  339. 

176.  As,  where  persons  chosen  by  the  parties  to 
a  lease,  to  appraise  the  value  of  the  mill  and 
buildings  erected  on  the  premises  during  the  term, 
refused  to  hear  evidence,  offered  by  one  of  the 
parties,  of  the  original  cost  of  the  buildings,  this 
was  held  to  be  a  sufficient  cause  for  setting  aside 
the  award  of  appraisement   ib, 

177.  So,  partiality  and  corruption  in  either  of 
the  arbitrators,  or  the  suppression  and  conceal- 
ment of  material  facts  by  either  of  the  parties,  if 
the  knowledge  of  such  facts  would  have  produced 
a  different  result,  are  sufficient  causes  for  setting 
aside  the  appraisement  or  award,  ib. 

178.  So,  it  seems,  if  the  assessment  of  damages, 
or  the  appraisement  of  the  arbitrators,  be  so  enor- 
mous ana  exorbitant  as  to  induce  a  belief  that  the 
arbitrators  must  have  been  corrupt  or  grossly  par- 
tial, their  award  may  be  set  aside,  ib. 

179.  Where  a  cause  is  not  referable  under  the 
statute,  involving  no  matter  of  account  between 
the  parties,  the  court  will  not  exercise  any  control 
over  the  proceedings,  nor  interfere  to  set  aside  the 
report  of  the  referees,  though  they  may  have  ad- 
mitted illegal  or  improper  evidence,  and  the  sub- 
mission or  rule  of  reference  has^  by  consent  of  the 
parties,  been  entered  in  the  book  of  common  rules. 
Johnson  v.  Parmely,  17  Johns.  129. 

180.  Where  the  parties  to  an  action  of  replevin 
entered  into  a  written  agreement  to  refer  the  cause 
to  A,  and  a  rule  was  accordingly  entered  that  the 
cause  be  referred  to  A,  and  that  he  report  to  the 
court,  it  was  held  that  this  was  not  a  reference 
under  the  statute,  but  a  voluntary  submission,  and 
that  the  court  had  no  authority  to  give  judgment 
on  the  report.  Can^  v.  Root,  18  Johns.  22.  S.  P. 
Sherron  v.  fFood,  5  Halst.  7. 

181.  If  the  parties  to  a  suit,  not  referable  under  the 
act,  expressly  consent,  by  a  written  agreement,  that 
a  rule  of  reference  be  entered,  and  that  a  judgment 
may  be  entered  on  the  report  of  the  referees,  such 
judgment,  so  entered,  is  as  valid  as  if  entered  on  a 
verdict.     Yates  v.  Russell,  17  Johns.  461. 

182.  Where  the  rule  of  reference  requires  the 
referees  to  report  within  a  limited  time,  their 
power  is  at  an  end  if  they  do  not  report  within  the 
time  limited  ;  and,  where  a  cause  was  referred  to 
three  persons,  and  two  of  them  met,  and  made  a 
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not  to  appoint  referees  but  in  the  presence  of  both 
parues.    Shivpen  y.  Bush,  I  Dall.  251. 

1:25.  In  New  Jersey,  the  parties  in  a  jnstice^s 
court  must  be  before  the  conrt,  and  the  cause  ac- 
taallv  depending,  before  it  can  be  referred.  Bur- 
rmighs  ?.  Genung,  ]  Pen.  103.  Prosser  t.  Rich- 
ards,  ib.  377.     Ogdm  t.  DMitUy  ib.  417. 

]2i5.  Ana  this  must  i^pear  by  the  justice's 
record.    Boioen  v.  LantUng,  1  Pen.  139. 

137.  It  is  not  pniTersally  true,  that  notice  should 
be  given  of  the  time  and  place  of  making  an  award. 
Miller  v.  Kermedjf,  3  Rand.  2. 

128.  If  notice  be  necessary,  the  defendant  cannot 
avail  himself  of  the  want  of  it,  when  the  submis- 
sion has  been  by  mere  act  of  the  parties,  nor  of 
corruption  or  partiality  in  the  arbitrators,  nor  of 
an^  other  extrinsic  circumstance  whatever,  in  an 
action  on  the  award,  or  on  the  submission  bond ; 
but  his  only  redress  is  in  a  court  of  equity.  Mi- 
tetf  if  the  submission  be  by  order  of  court,  ib, 

129.  Notice  of  motion  to  confirm  an  award  of 
arbitrators  is  not  necessary,  if  a  term  has  inter- 
vened since  the  publication  of  the  award ;  if  con- 
firmation be  asked  at  the  next  term  after  publica- 
tion, notice  must  be  given.    Anon.  6  Wend.  520. 

130.  Aliter^  at  the  next  term  after  publication. 
ib,  Arum.  5  Wend.  102. 

131.  A  motion  to  vacate,  or  modify  an  award, 
should  regularly  be  made  at  a  special  term  after 
the  award  is  published,  and  before  the  next  regu- 
lar term ;  but  if  it  be  made  at  the  next  regular 
term,  it  will  save  the  party's  rights,  thousp  he 
will  not  be  allowed  to  discuss  it.  Smith  v.  dialer, 
10  Wend.  589. 

132.  If  the  oath  directed  by  the  Pennsylvania 
act  of  March,  1806,  to  be  administered  to  referees, 
be  dispensed  with  by  the  parties,  there  is  no  ne- 
cessity that  their  award  should  be  under  seal. 
Graliam  v.  HamUton^  1  Binn.  461. 

133.  Arbitrators  may  proceed  without  a  declara- 
tion, if  the  parties  consent  OUn  y,  PuUam,  1 
Hayw.  173.  S.  P.  Lefiwieh  v.  StowM,  I  Wash. 
303.     Dorsey  v.  StaU,  3  Har.  &  M'Hen.  388. 

134.  An  account,  or  state  of  demand,  may  be 
delivered  to  referees.  Ayres  v.  Bvrt,  2  ren, 
739.  ^ 

135.  In  Pennsylvania,  where  a  cause  is  referred 
under  the  act  of  1705,  a  declaration  is  not  abso- 
lutely necessary.  Bnrde  v.  WUson,  3  Yeates,  149. 
Lesher  v.  Gumeijf  3  Teates,  150. 

136.  And,  previous  to  the  act  of  28th  March, 
1820,  neither  declaration  nor  plea  was  necessary 
where  a  cause  was  arbitrated  uqder  the  acts  of 
1806  and  1810,  whether  the^ule  was  entered  by 
plaintiff  or  defendant.  Brown  v.  Sehaefferj  6  Binn. 
177.  Massey  v.  Thomas,  ib.  333.  M* Entire  v. 
JIfElduff,  1  S.  &  R.  19.  Frev  v.  Fanlear,  ib.  435. 
Shan  V.  KUgore,  3  8.  &  R.  387. 

137.  But  if  the  plaintiff  thought  proper  to  file  a 
declaration,  or  statement,  and  it  set  forth  no  cause 
of  action,  he  coul4  not  recover.  Buck  v.  J'fichoUu, 
8  S.  &  R.  316. 

138.  And  in  ejectment,  where  the  defendant 
'  arbitrates  the  cause,  the  plaintiff  is  not  bound  to 

file  a  4e8cription  of  tiie  land,  if  it  appears  on  the 
record,  with  reasonable  certainty,  for  what  land 
the  suit  was  brought.  SanUe  v.  Keister,  6  Binn. 
36. 

139.  During  the  time  that  a  cause  is  before  arbi- 
trators, the  operation  of  the  rule  of  September  15, 
1801,  ordering  that  a  mm  prosequi  should  be  en- 
tered by  the  prothonotary,  unless  a  declaration  be 
filed  in  twelve  months,  is  suspended.  M*Cafl  v. 
CrousilUu.  2  S.  &•  R.  167. 

140.  Wnere,  after  two  rules  to  declare,  the  plain- 
tiff arbitrated  the  cause,  and  an  award  was  made 
in  his  flavor,  fVom  which  the  ^efeqdant  appealed, 
and  at  the  ^ext  setUement  of  the  dopket  a  nmt 


prosequi  was  signed,  the  court  held  the  non  pro9§' 
qui  to  be  regular.  Jfewton  v.  WoUfert,  1  Browne, 
141. 

141.  Where  a  cause  is  brought  back  into  court 
by  appeal,  all  the  rules  that  nave  been  entered, 
and  which  were  suspended  by  the  arbitration,  are 
revived.    De  Ldsle  v.  Priestmanf  1  Browne,  115. 

142.  The  appellant  from  an  award  cannot  pro- 
duce, on  the  trial,  any  books  or  papers  which  be 
withheld  from  the  arbitrators ;  but  to  come  within 
the  provision,  he  must  have  had  the  evidence  in 
his  actual  possession  at  the  time  of  the  arbitration, 
and  he  must  have  voluntarily  withheld  it.  Estan- 
son  V.  DupuVf  2  Browne,  lOO  Brisbane  v.  Milch' 
eU,  8  S.  &  R.  423. 

143.  Persons  chosen  by  the  parties  to  a  lease, 
pursuant  to  an  agreement  contained  in  it,  for  that 
purpose,  to  appraise  the  value  of  buildings  erected 
on  Uie  demised  premises  during  the  term,  are  to 
be  considered  in  the  same  light  as  arbitrators,  and 
their  appraisement  has  the  same  force  and  eflbct 
as  an  award.  Van  Cordand  v.  UnderhiU,  17  Johns. 
405.    2  Johns.  Ch.  339. 

144.  Where  a  cause  has  been  referred,  without 
a  rule  of  court  pursuant  to  the  statute,  the  court 
will  regard  it  as  a  submission  to  arbitration,  and 
not  interfere  with  the  proceedings.  MHUr  v. 
Vaughan,  1  Johns.  315.  Stevenson  v.  Beeker^  ib. 
492:     Cranston  v.  Kenny,  9  Johns.  212. 

145.  Where  sin  order  of  reference  is  set  aside  by 
the  court,  on  the  motion  of  one  party,  the  other, 
being  in  court  and  not  excepting  to  the  opinion, 
waves  his  objections.  Trigg  v.  Shields,  Hardin, 
169.     Casku  V.  January,  Hardin,  540. 

146.  In  Alabama,  to  sustain  a  judgment  on  an 
award,  it  is  not  necessary  that  the  record  should 
state  tne  consent  of  the  parties  to  submit  to  the 
award,  or  to  show  that  the  cause  was  continued 
from  term  to  term,  or  that  defendant  had  notice 
of  Uie  time  i^d  place  of  making  the  award ;  nor 
is  a  declaration  necessary.  MaidenhaU  v.  Smilkt 
Minor,  380. 

147.  In  Kentucky,  judgment  on  an  award  is 
erroneous,  unless  the  record  show  that  the  party, 
or  his  agent,  had  notice  of  the  time  and  place  of  toe 
meeting  of  the  arbitrators,  or  was  present  when 
the  award  wap  made.  Craig  v.  Hawkins,  Har<}in, 
46. 

148.  Arbitrators*  power  is  not  determined  by 
their  nec^lect  to  attend  at  the  time  and  place  ap- 
pointed for  the  hearing  ;  but  they  may  appoint  an- 
other session,  within  a  reasonable  time,  unless  their 
authority  is  expressly  revoked,  or  they  are  prohibit- 
ed by  the  terms  of  the  snbmifsion,  Harrington  ▼. 
Rich,  6  Verm.  602. 

149.  Notice  of  the  time  and  place  of  the  meetp 
ing  of  referees  must  be  served  on  the  party  him- 
self, in  Pennsylvania,  and  not  on  his  attorney, 
unless  the  rule  of  reference  otherwise  provide. 
Rivers  v.  IValker,  1  Dall.  81. 

150.  And,  if  no  provision  to  the  contrary  be 
made  in  the  submission,  referees  may  appoint  the 
time  and  place  of  hearing.  Brayy.  English,  I 
Conn.  496. 

151.  Arbitrators  must  give  the  parties  concerned 
notice  of  Uie  time  and  place  of  their  meeting  on 
the  arbitration.  Ridgen  v.  Martin,  6  Har.  ol  J. 
403.     WMer  v.  Jves,  1  Tyler,  441. 

152.  It  is  not  necessary,  however,  that  the 
award  ttoe{f  should  state  that  fuch  notice  was 
given,  ift. 

153.  A  surety,  in  an  amement  of  submission, 
need  not  be  informed  of  tne  sitting  of  the  referees. 
Fanner  y.  Stew,  2  N.  Qaipp.  97. 

154.  Referees  are  to  decide  according  to  allega- 
tions  and  proofs,  and  their  award  is  final.  Dt 
Long  V.  Stanton,  9  Johi|fl.  38. 

ife.  If  they  ref\i8e  to  hett  evidence  u 
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tk0  OTedh  of  witneises,  it  vitiates  their  award. 
Ligmt  V.  Fordf  5  Munf.  10. 

156.  Both  parties  must  have  an  opportunity  of 
being  beafd,  and  that  in  the  presence  of  each  oth- 
er;  witnesses  must  give  their  evidence  ill  the 
presence  of  the  parties ;  and  the  parties  must  have 
a  reasonable  time  to  bring  forward  their  witnesses. 
HoUingsu>ortk  v.  Leiper,  1  Dall.  161.  See  Peters 
▼.  JVeisAtrik,  6  Cow.  103. 

157.  A  report  of  referees  was  set  aside  because 
the^  had  oroered  the  parties  to  withdraw,  and  ex- 
aiDined  the  witnesses  separately  out  of  their  hear- 
ing.    Hasner  v.  Musgrove,  1  I>all.  83.      ^ 

I5d.  Vvhere  arbitrators,  afier  the  parties  had 
left  them,  recalled  a  witness,  to  explam  his  testi- 
mony, about  which  the  arbitrators  had  differed,  the 
court  refused  an  injunction  to  stay  a  suit  at  law 
on  the  arbitration  bond.  Berriek  v.  BUuVf  I  Johns. 
Ch.  101. 

159.  Referees  have  no  right  to  examine  a  wit- 
ness ex  parte,  though  it  would  not  be  irregular  to 
inquire  abrosd  into  the  price  of  work,  or  the  truth 
of  any  other  matter  of  a  public  nature.  Chaplin 
V.  Kirwan,  1  Dall.  187. 

160.  Great  latitude  has  always  been  allowed,  as 
to  the  kind  of  evidence,  in  this  tribunal ;  the  par- 
ties are  permitted  to  relate  their  own  stories ;  wit- 
nesses are  heard  without  oath,  unless  the  contrary 
is  stipulated ;  and  books  and  papers  are  examined 
by  the  referees,  without  regard  to  their  not  being 
stricUy  evidence.  HtdUngswortk  v.  Leiper,  1  Dall. 
161.    Goxe,  42. 

161.  It  is  not  a  valid  objection  to  the  report  of 
referees  that  they  heard  a  witness  interestea  in  the 
event  of  the  suit.  Fuller  v.  Wheelock,  10  Pick.  137. 
HnUingnDortk  v.  Leiper,  1  Dall.  161.  M'Rae  v. 
Sokeeon,  3  Murph.  127. 

162.  In  New  Jersey  and  Virginia,  if  a  party  be 
admitted  as  a  witness,  it  will  vitiate  the  award. 
Eyre  ▼.  Fennhnore,  2  Pen.  932.  Fennimore  v. 
OsUf,  1  Halst.  386.  M'JilUstM'  v.  M'AUister,  1 
Wash.  193. 

163.  An  award  will  not  be  rejected  because  im- 
proper evidence  was  admitted  by  the  referees,  un- 
less it  was  objected  to  at  the  time.  Fatten  v.  Aim- 
netoeil,  8  Greenl.  19. 

164.  In  New  York,  the  court  will  postpone  the 
meeting  of  referees,  on  the  defendant's  affidavit 
of  the  absence  of  a  material  witness.  Bird  v. 
Sands,  1  Johns.  Gas.  394.  S.  P.  Combs  v.  Wyck^ 
off,  1  Gaines,  147. 

165.  To  entitle  a  party  to  demand  of  referees 
further  time  to  produce  testimony,  he  must  show 
them  what  it  is,  why  he  is  not  able  then  to  pro- 
duce it,  and  that  he  expects  to  be  able  to  produce 
it  in  reasonable  time :  a  naked  allegation  that  he 
desires  further  time  is  not  sufficient.  Latimer  v. 
JUdfte,\  Binn.  458. 

166.  Proceedings  will  be  stayed  on  affidavit  of 
absence  of  a  material  witness,  out  of  the  state,  ex- 
pected to  return  by  a  certain  day.  Suydam  v. 
Swart,  20  Johns.  476. 

167.  Only  the  court  or  the  referees  can  stay  the 
hearing;  a  commissioner  cannot.  Grahams  v. 
Morton,  6  Wend.  552. 

168.  Where  the  referees  had  refused  the  de- 
fendant time  to  obtain  testimony  from  a  foreign 
place,  and  there  was  no  reason  to  suppose  that  the 
object  in  asking  it  was  mere  delay  and  vexation, 
the  report  was  set  aside.  Passmore  v.  PettU,  4 
Dall.  271.  S.  P.  Forbes  v.  Crary,  2  Johns.  Gas. 
224. 

169.  So,  where  a  paper  or  ez  parte  affidavit  was 
produced  before  the  referees,  which  the  defendant 
nad  no  opportunity  of  reading  or  examining.  4 
pall.  271.  ' 

170.  It  is  not  a  valid  exception  to  a  report,  that 
the  witneaes  before  the  retereea  were  iwofa  by 


the  attorneys,  if  no  objection  was  taken  at  the 
time.     Large  v.  Passmore,  5  8.  &  R.  51. 

171.  The  court  will  not  eive  referees  instruc- 
tions on  a  point  of  law,  uiough  they  apply  for 
them.     Geuer  v.  Smith,  1  Dall.  347. 

172.  And  where  they  make  a  special  return  of 
facts,  instead  of  making  a  report,  the  court  will 
grant  a  rule  that  they  report  Hawkins  v.  Brad- 
ford,  1  Gaines,  160. 

173.  Referees,  having  settled  the  principles  of 
their  report,  sent  for  the  plaintiff,  and  asked  him 
whether  he  would  agree  that  a  quarter's  rent, 
which  accrued  afler  the  action  brought,  should  be 
taken  into  the  settlement.  Held  that  this  was  not 
such  misbehavior  as  would  invalidate  the  report. 
Innes  v.  MUler,  1  Dall.  188. 

174.  Where  **  the  right,  title,  and  interest,'*  in 
a  water  privilege  are  submitted  to  appraisement, 
it  is  no  objection  to  am  award,  that  the  referees, 
not  agreeing,  asked  each  of  tlie  parties  separately 
at  what  sum  he  valued  the  privilege,  and  then, 
comparing  the  answers  with  their  own  estimates, 
took  the  mean  between  the  estimates  of  the  par- 
ties. Miter,  if  they  had  not  made  any  estimate 
themselves,  nor  exercised  their  judgment  as  to 
the  value.     Brown  v.  Bellows,  4  Pick.  192. 

175.  If  arbitrators  refuse  to  hear  evidence  perti- 
nent and  material  to  the  controversy,  it  is  such  a 
misconduct  as  will  vitiate  the  award  in  the  court  of . 
chancery.     Van  Cortland  v.  Underbill,  17  Johns. 
405.    2  Johns.  Gh.  339. 

176.  As,  where  persons  chosen  by  the  parties  to 
a  lease,  to  appraise  the  value  of  the  mill  and 
buildings  erected  on  the  premises  during  the  term, 
refused  to  hear  evidence,  offered  by  one  of  the 
parties,  of  the  original  cost  of  the  buildings,  this 
was  held  to  be  a  sufficient  cause  for  setting  aside 
the  award  of  appraisement   ib, 

177.  So,  partiality  and  corruption  in  either  of 
the  arbitrators,  or  the  suppression  and  conceal- 
ment of  material  facts  by  either  of  the  parties,  if 
the  knowledge  of  such  facts  would  have  produced 
a  different  result,  are  sufficient  causes  for  setting 
aside  the  appraisement  or  award.  ib» 

178.  So,  it  seems,  if  the  assessment  of  damages, 
or  the  appraisement  of  the  arbitrators,  be  so  enor- 
mous ana  exorbitant  as  to  induce  a  belief  that  the 
arbitrators  must  have  been  corrupt  or  grossly  par- 
tial, their  award  may  be  set  aside,  t^. 

179.  Where  a  cause  is  not  referable  under  the 
statute,  involving  no  matter  of  account  between 
the  parties,  the  court  will  not  exercise  any  control 
over  the  proceedings,  nor  interfere  to  set  aside  the 
report  of  the  referees,  though  they  may  have  ad- 
mitted illegal  or  improper  evidence,  and  the  sub- 
mission or  rule  of  reference  has^  by  consent  of  the 
parties,  been  entered  in  the  book  of  common  rules. 
Johnson  V.  Parmely,  17  Johns.  129. 

180.  Where  the  parties  to  an  action  of  replevin 
entered  into  a  written  agreement  to  refer  the  cause 
to  A,  and  a  rule  was  accordingly  entered  that  the 
cause  be  referred  to  A,  and  that  he  report  to  the 
court,  it  was  held  that  this  was  not  a  reference 
under  the  statute,  but  a  voluntary  submission,  and 
that  the  court  had  no  authority  to  give  judgment 
on  the  report.  Camp  v.  Root,  18  Johns.  22.  S.  P. 
Sherron  v.  fFood,  5  Halst.  7. 

181.  If  the  parties  to  a  suit,  not  referable  under  the 
act,  expressly  consent,  by  a  written  agreement,  that 
a  rule  of  reference  be  entered,  and  that  a  judgment 
may  be  entered  on  the  report  of  the  referees,  such 
judgment,  so  entered,  is  as  valid  as  if  entered  on  a 
verdict.     Yates  v.  Russdl,  17  Johns.  461. 

182.  Where  the  rule  of  reference  requires  the 
referees  to  report  within  a  limited  time,  their 
power  is  at  an  end  if  they  do  not  report  within  the 
time  limited ;  and,  where  a  cause  was  referred  to 
three  perBons,  and  two  of  them  met,  and  made  a 
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report,  without  giving  notice  to  the  other  to  at- 
tend, the  report  was  set  aside  as  irregular.  Brower 
y.  KingsUvt  1  Johns.  Cas.  334. 

183.  All  the  referees  in  a  cause  must  meet  and 
hear  the  allegations  and  proofs  of  the  parties,  d&c. ; 
and  a  report Iw  two  of  them,  in  that  case,  is  valid. 
ATInroy  v.  Benedict^  11  Johns.  402.  Short  v. 
Pratt,  6  Mass.  496.  Walker  y.  Melcher,  14  Mass. 
149.    2  N.  Hamp.  123.  484.    2  Verm.  492. 

184.  But  where  all  are  duly  notified,  and  one  of 
them  does  not  attend,  and  tne  other  two  proceed 
to  hear  the  parties,  and  make  a  report,  it  is  er- 
roneous, and  will  be  set  aside.  11  Johns.  «^' 
sup. 

185.  If  one  of  the  parties,  afler  being  duly  no- 
tified of  the  time  and  place  of  the  meeting  of  the 
referees,  does  not  attend,  the  referees  may  pro- 
ceed to  hear  the  proofs  in  the  case,  in  his  ab- 
sence, ez  parte,  ih.  Bray  y.  English,  1  Conn. 
498. 

186.  Where  a  cause  is  referred  b^  the  court, 
pursuant  to  the  statute,  and  the  plaintiff  wholly 
neglects  to  bring  the  cause  to  a  hearing  before  the 
referees,  the  defendant,  afler  a  term  has  inter- 
vened, is  entitled  to  a  rule  that,  unless  the  plain- 
tiff notice  the  cause  for  a  hearing,  or  elect  to  dis- 
continue within  20  days,  the  defendant  shall  have 
leave  to  notice  the  cause  for  hearing ;  and,  in  case 
of  the  neglect  or  default  of  the  plaintiff,  the  ref- 
erees may  proceed  to  a  hearing  on  the  defendant's 
notice  ;  and,  in  case  the  plaintiff  does  not  appear 
at  the  daj  appointed,  the  referees  must  report  that 
nothing  is  due  to  the  plaintiff,  unless  the  defend- 
ant claims  a  balance  due  to  him ;  and,  if  the  plead- 
ings will  admit  of  it,  he  may  exhibit  his  proofs, 
and  the  referees  may  report  such  a  balance  as 
they  shall  think  due  to  nim  from  the  plaintiff. 
Bissdl  v.  Lee,  16  Johns.  45. 

187.  Where  it  is  agreed  that  the  submission  to 
arbitrators  should  be  made  a  rule  of  court,  the 
award  will  be  set  aside  if  the  arbitrators  reject 
competent  evidence.  Burroughs  v.  Thome,  2 
South.  777. 

188.  Where  a  cause  was  referred  to  three  per- 
sons, who,  or  any  two  of  them,  were  to  report, 
and  two  only  of  the  referees  signed  the  report, 
which  stated  that  **  the  subscribers,**  having  heard 
the  proofs,  d:c.,  find,  &c  ,  the  court  of  errors  held 
that  it  would  presume  that  all  the  referees  met 
and  heard  the  parties,  nothing  appearing  to  the 
contrary  on  the  record.  YiUes  v.  Russell,  17  Johns. 
461.  This  may  be  shown  aliunde,  Acldey  v. 
Findi,  7  Cow.  290. 

189.  In  Massachusetts  and  Vermont,  it  must 
appear  on  the  report  that  all  the  referees  heard  the 
parties.  Short  v.  Pratt,  6  Mass.  496.  Blin  v. 
y/aw,  2  Tyler,  304. 

190.  Where  a  submission  by  parol  or  in  writing 
is  made  to  three,  without  any  express  authority,  to 
be  inferred  from  the  manner  or  circumstances  of 
the  Rubmission,  that  a  smaller  number  may  decide, 
an  award  or  decision  will  be  void,  unless  made  by 
all.  Toione  v.  Jaquith,  6  Mass.  46.  Reeves  v. 
Ooff,  1  Pen.  143.  Paiton  v.  Collins,  Prin.  Dec. 
176.  Green  v.  Miller,  6  Johns.  39.  Patterson  y. 
Leavitt,  4  Conn.  50. 

191.  Where  a  report  made  by  three  referees  was 
recommitted,  and  one  of  them  neglected  to  attend 
the  subsequent  meeting,  it  was  held  that  the  other 
two  were  competent  to  make  a  new  award,  simi- 
lar to  the  first,  with  the  additional  costs  of  refer- 
ence.    Peterson  v.  Loring,  1  Greenl.  04. 

192.  But  a  difierent  award  cannot  be  made  in 
such  case;  nor  can  two  of  the  referees  revise 
the  essential  merits  of  the  case.  Cujnkerland  v. 
JS'orth  Yarmouth,  4  Greenl.  459. 

.  193.  Afler  a  cause  has  been  submitted  by  coun- 
sel, and  the  referee^  have  retired,  they  may  open 


the  case  and  adjourn  to  hear  further  evidence. 
Cleaveland  v.  Hunter,  1  Wend.  104. 

194.  Two  referees,  in  the  absence  of  the  tiiird, 
have  not  power  to  adjourn  the  hearing  to  any  par- 
ticular day.     Harris  v.  JforUm,  7  Wend.  534. 

195.  Where  a  report  of  referees  is  recommitted 
to  the  same  persons,  they  are  not  obliged  to  alti*r 
it,  but  may  again  return  it  without  hearing  the 
parties,  if  they  are  satisfied  with  its  correctness. 
May  V.  Haven,  9  Mass.  325. 

196.  A  motion  to  set  aside  the  report  of  referees 
will  be  heard,  tliough  not  filed,  owing  to  the  neg- 
lect of  •the  party  in  whose  favor  it  was  made. 
Thompson  v.  Tomvkins,  1  Johns.  Cas.  238. 

197\  A  report  or  referees  will  be  set  aside,  whore 
the  facts  ot  the  case  are  intricate  and  obscure,  in 
order  to  let  in  new  light,  and  to  have  the  merits 
reexamined.  AUard  v.  Mouchon,  1  Johns.  Cas.  280. 

198.  If  cross-suits  be  referred  to  the  same  ref- 
erees, and  they  make  up  their  report  in  each  on 
the  idea  that  the  one  shall  be  a  set-off  to  the  oUier, 
the  court  will  set  aside  both,  if  the  suits  be  for  de- 
mauds  which  cannot  legally  be  set  off.  Lyle  v. 
Clason,  1  Caines,  323. 

199.  Referees  will  not  be  ordered,  in  the  firot 
instance,  to  return  the  proceedings  and  testimony 
before  them,  nor  their  decisions  upon  the  admis- 
sion or  rejection  of  evidence,  nor  their  reasons  for 
their  final  report :  they  will  not  be  required  to  do 
so,  unless,  in  the  opinion  of  the  court,  afler  the 
coining  in  of  papers  on  both  sides,  such  proceed- 
ing should  be  necessary.  Curtis  v.  Staring,  4 
VTend.  198. 

200.  In  case  of  a  parol  submission,  any  altera- 
tion may  be  made  by  arbitrators  in  their  award, 
before  tne  time  expires  which  is  limited  in  the 
submission  for  making  and  publishing  their 
award,  and  before  it  is  delivered  to  the  parties. 
Eveleth  v.  Chase,  17  Mass.  458. 

201.  And  afler  it  is  delivered,  if  the  parties  so 
agree,  they  may  open  the  subject  for  reconsidera- 
tion, ib. 

202.  An  award  cannot  be  made,  afler  the  time 
limited  for  making  it  has  expired,  without  the  par- 
ties* consent.  Hall  v.  HaU,  3  Conn.  308.  8.  P. 
White  V.  KemUe,  2  Pen.  461. 

203.  The  power  of  arbitrators  over  a  case  is 
gone  aAer  they  have  made  their  award.  Fitzger- 
ald V.  Fitzgerai4f  Hardin,  227. 

204.  Altnough  an  award  has  been  made  out, 
and  agreed  to  by  all   the  arbitrators,  yet  their 
powers  are  not  terminated  until  tlie  award  has 
oeen  in  fact  returned  to  the  court.    French  v 
Mosely,  1  Litt.  248. 

205.  Afler  an  award  is  made  and  published,  the 
arbitrator  cannot  reexamine  tlie  case,  even  to  cor- 
rect an  error,  without  consent  of  parties.  Wood- 
bury V.  Worthy,  3  Greenl.  85. 

206.  Afler  final  judgment  is  entered,  it  is  too 
late  to  move  to  set  aside  a  report.  Comstock  v. 
Rathbone,  1  Johns.  138. 

207.  In  a  submission  to  arbitration,  where  three 
arbitrators  are  named,  with  power  to  two  to  make 
an  award,  two  have  power  to  proceed  and  hear  ibe 
parties,  where  the  third  arbitrator  has  been  notified 
of  his  appointment,  and  refuses  to  attend.  Cro- 
foot  v.  Allen,  2  Wend.  494. 

208.  To  avoid  an  award  by  dissent  of  one  of  the 
arbitrators,  he  must  dissent  when  the  award  is 
published.     Jackson  v.  Gager,  5  Cow.  383. 

209.  Where  there   was  a  reference   to   three. 
'*  whose  report,  or  the  report  of  any  two  of  them, 
was  to  be  final,  and  two  only  of  the  referees  met 
and  heard  the  cause,  it  was  lield  that  their  award 
was  bad.    Hoffy.  Taylor,  2  South.  829. 

210.  Where  arbitrators,  having  agreed  on  their 
award,  adjourned  for  the  purpose  of  having  it 
drawn  up  in  form,  and  did  not  meet  again  pur- 
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snant  to  the  adjournment,  but  the  report  was 
(Irnwn  up  by  the  counsel,  carried  to  the  arbitrators 
separately,  and  separately  signed  by  them,  it  was 
held  that  tlie  separate  execution  of  the  power 
vitiated  the  award.     Moore  v.  Ewing,  Coxe,  144. 

21 1 .  It  is  no  objection  that  the  award  is  drawn 
up  by  the  counsel  of  the  prevailing  party.   t6. 

212.  Where  arbitrators  expressly  decline  de- 
ciding on  some  of  the  matters  submitted,  their 
award  is  void.  Richards  v.  Drinker ^  1  Halst.  307. 
S  P.  Marker  v.  Hough,  2  Halst.  428. 

213.  Referees  must  adhere  to  the  established 
essentials  of  action^  unless  a  latitude  is  allowed 
by  the  submission.  Gross  v.  Zorger,  3  Teates, 
r>21. 

m4.  The  court  will  not  discharge  a  rule  of 
reference  on  the  ground  that  one  or  more  of 
the  referees  have  refused  to  act,  without  affidavits 
of  the  fact  and  due  notice  to  the  other  party. 
Seaman  v.  Pharo,  1  South.  122. 

215.  If  arbitrators  refuse  a  request  for  an  ad- 
journment founded  on  sufficient  reasons,  and 
offered  at  a  proper  season,  it  is  good  cause  for 
setting  aside  an  award.  Coryell  v.  Coryell,  Coxe, 
385. 

216.  But  such  an  application  was  too  late  when 
the  parties  had  agreed  that  the  referees  should 
proceed  to  make  their  decision,  and  they  had 
agreed  upon  the  substance  of  their  report,  w. 

217.  Under  the  act  of  Kentucky,  if  the  copy  of 
the  award  of  arbitrators  is  delivered  to  the  party 
fifleen  days  before  judgment  is  rendered,  it  is 
sufficient,  although  not  delivered  "  immediately  '* 
on  the  making  of  the  award.  Wrigglesworth  v. 
Morton,  2  Bibb.  157. 

218.  If  the  parties  were  duly  served  with  copies 
•f  the  award,  an  objection  that  the  arbitrators  pro- 
ceeded exparie  will  not  be  sustained  in  the  superior 
court,  unless  the  objection  was  made  in  the  court 
below.     Hopkins  v.  Sodonskie,  1  Bibb,  148. 

219.  On  an  appeal  from  a  writ  of  error  on  a 
judgment  founded  on  an  award,  it  is  not  a  valid 
obj<>ction  that  it  does  not  appear  that  copies  of 
the  award  were  delivered  to  each  of  the  parties. 
Shult  V.  Travis,  Prin.  Dec.  163, 

S80.  Where  the  arbitrators  deliver  to  one  of  the 
parties  a  paper  purporting  to  be  their  award, 
diffi.>rent  from  that  which  was  delivered  to  the 
other  party,  the  variance  is  fatal,  and  both  are 
void.     Green  v.  Lundy,  Coxe,  435. 

221 .  The  court  of  chancery  havinff  directed  an 
issue,  the  parties  waved  the  trial  by  jury,  and 
submitted  the  question  to  five  persons  mutually 
chosen  by  them,  and  agreed  that  their  report 
should  be  certified  in  lieu  of  a  verdict.  The  court 
must  consider  such  report  as  an  award,  and  be 
governed  by  the  same  rules  and  principles  which 
prevail  in  cases  of  awards.  Pleasants  v.  Ross, 
1  Wash.  156. 

222.  Where  an  action  of  assumpsit  was  referred 
by  consent  to  three  persons,  who  made  report  un- 
der a  rule  of  the  court,  it  was  held  that  tne  court 
might  have  ^iven  judgment  on  the  report,  although 
the  cause  might  not  have  required  the  examination 
of  a  long  account,  but  that  the  plaintiff  could  not 
treat  the  report  as  an  award,  and  sue  upon  it. 
Harris  v.  Bradshaw,  18  Johns.  26. 

223.  Although  consent  of  parties  cannot  give 


to  certain  arbitrators,  mutually  chosen,  consenting 
that  their  award  may  be  made  the  decree  of  the 
court,  such  consent  is  binding ;  the  whole  case, 
including  the  question  of  law,  being  thereby  trans- 
ferred from  the  court  to  the  arbitrators.  Brick- 
house  V.  Hunter,  4  H.  &  M.  363. 
224   Upon  an  order  of  reference,  made  during 


the  pendency  of  a  suit,  the  award  in  pursuance 
thereof  need  not  lie  in  court  two  terms  before 
judgment  is  entered ;  for  it  is  not  within  the  act 
concerning  awards.    HaUomb  v.  FUmmoy,  2  Call, 

4oO. 

225.  It  is  not  necessary  that  an  award  should 
lie  in  court  two  terms  before  judgment  upon  it,  if 
the  party  offer  exceptions  at  an  earlier  period 
Mitdell  V.  Kelly,  1  Call,  379. 

226.  The  party  has  until  the  last  day  of  the  term 
succeeding  the  publication  of  an  award  to  except 
to  it,  but  the  argument  ought  to  be  brought  on  at 
the  second  term.     Den  v.  Curtis,  1  Halst.  415. 

227.  Where  arbitrators  made  out  duplicate  ori- 
ginals of  their  award,  but  by  mistake  inserted  the 
surname  of  the  defendant  for  that  of  the  plaintiff 
in  the  body  of  it,  and  in  reading  one  of  the  papers 
to  the  parties  as  the  publication,  the  error  was  dis- 
covered and  rectified  with  the  assent  of  the  parties, 
and  the  paper  thus  corrected  was  published  as  the 
award  and  delivered  to  the  plaintiff,  but  the  Qther 
copy  delivered  to  the  defendant  accidentally  re- 
mained uncorrected,  it  was  held  that  the  award  as 
delivered  to  the  plaintiff  was  good.  Schenck  v. 
Voorhtes,  2  Halst.  383. 

228.  Where  an  action  pending  in  the  supreme 
court  is  submitted  to  arbitration,  judgment  to  be 
rendered  on  the  award  of  the  arbitrators,  with 
costs,  according  to  the  rules  and  practice  of  the 
court,  and  an  award  is  made  in  favor  of  the  plain- 
tiff, upon  which  judgment  is  entered  as  upon  a 
report  of  referees,  the  defendant  cannot  question 
the  validity  of  such  judgment.  Farrington  v. 
Hamblin,  12  Wend.  212. 

229.  But  where,  in  the  action  of  assumpsit,  the 
award,  in  such  case,  was  for  ^37  only,  and  the 
plaintiff  taxed  costs  and  signed  judgment  for  the 
amount  of  the  award  and  costs,  wiQiout  showing 
that  his  claim  established  at  the  trial  exceeded 
)^0,  and  was  reduced  by  set-offs,  and  obtaining 
an  order  of  court  for  costs ;  the  judgment  was 
amended  by  striking  out  tke  award  of  costs  for 
the  plaintiff,  and  costs  were  given  to  the  defend- 
ant, ib. 

230.  Arbitratorf  cannot,  in  such  case,  certify  as 
to  the  amount  of  the  plaintiff's  demands  estab- 
lished before  them.  The  facts  must  be  shown 
by  affidavit,  ib. 

231.  A  reference,  in  New  York,  will  not  be 
granted,  if  there  be  a  demurrer  in  the  cause, 
which  relates  to  the  whole  cause,  and  is  unde- 
termined.   Jansen  v.  Tappen,  3  Cow.  339. 

232.  Where  a  question  of  law  arises  before 
referees,  which  is  brought  before  the  supreme 
court  and  decided,  they  will  order  such  entry  on 
the  record  as  will  present  the  same  question  to 
the  court  of  errors.  Gould  v.  Ogden,  6  Cow.  52. 
See  also  Reid  v.  Rensselaer  Glass  Factory,  3  Cow. 
387.    5  Cow.  587. 

233.  A  reference  will  not  be  denied  on  the 
ground  that  questions  of  law  will  arise,  unless  the 
court  are  satisfied  that  they  will  be  questions  of 
difficulty.  ^7um.  5  Cow.  423.  See  Shaw  v.  ^yrs. 
4  Cow.  52. 

234.  Referees  will  not  be  ordered  to  report 
specially,  in  order  that  their  decision  may  be 
revised  on  the  merits.  The  case  shoula  be 
brought  up  on  affidavit.  Coggshall  v.  Burling, 
8  Cow.  136. 

235.  An  affidavit  for  reference  should  state  that 
issue  is  joined.  Jansen  v.  Tappen,  3  Cow.  34. 
But  it  need  not  state  where  tne  venue  is  laid. 
Feeter  v.  Harter,  7  Cow.  478.  Cleveland  v. 
Strong,  2  Cow.  448. 

23o.  An  order  of  referees  as  to  costs,  on  post- 
poning a  hearing,  is  not  a  ground  for  a  rule  on 
the  sutnect,  in  the   supreme  court.    Johnson  v 
Gay,  6  Uow.  54. 
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^7.  A  cause  cannot  be  referred  (under  statute 
of  New  York)  to  any  number  less  than  three.  If 
referred  to  less,  by  consent  and  rule  of  court,  it  is 
a  case  of  mere  arbitration,  and  the  court  cannot 
review  the  proceedings  of  the  referees,  on  motion. 
Dodgt  V.  WaUrkury,^  Cow.  136. 

2^.  The  party  against  whom  a  reference  is 
moved  may  nominate  one  of  the  referees,  instead 
of  any  one  named  in  the  notice,  but  cannot  entitle 
himself  to  a  further  nomination.  Bachua  y*  Smutk^ 
3  Cow.  344.  If  a  name  is  rejected  for  cause,  the 
mover  is  to  nominate  a  substitute,  ih, 

239.  Where  arbitrators,  in  an  appraisement  of 
woric,  are  directed  by  the  submission  to  *'  make  a 
statement  of  the  value  of  the  work,  according  to 
usual  prices,"  &c.,  such  direction  only  prescribes 
a  rule  by  which  the  work  is  to  be  yaiued,  and 
forms  no  part  of  the  award  to  be  made ;  it  is, 
therefore,  unnecessary  that  a  copy  of  such  state- 
ment should  be  served  on  the  defendant  before 
suit  brouffht.     Efner  v.  Shaw^  2  Wend.  567. 

240.  l^on  a  bond  given  by  the  deputy  to  in- 
demnify the  sheriff,  arbitrators  may  allow  to  the 
sheriff  not  only  the  amount  of  principal  and  in- 
terest on  all  ludgments  recovered  affainst  him, 
through  the  default  of  the  deputy,  but  all  Just 
expenses  incurred,  and  actual  losses  sustained  by 
him,  in  consequence  of  such  judgments,  whicn 
are  capable  of  being  ascertained  by  computation, 
but  not  mere  speculative  damages,  sucn  as  for 
trouble,  anxiety,  &c.  UtUeomb  v.  Floumoy.  2 
Call,  433. 

241.  If  the  parties,  by  an  order  of  court,  refer  the 
matter  in  controversy  to  arbitrators,  whose  award 
is  to  be  made  the  judgment  of  the  court  i  and  af- 
terwards, b^  an  agreement  under  seal,  appoint  a 
substitute  for  one  Sf  them,  a^reeinff  that  an  award 
to  be  made  by  the  remaining  referees  and  such 
substitute  shall  be  entered  as  Sie  judgment  of  the 
court ;  such  award  may  be  entered  without  any 
previous  order  of  court  confirming  the  appoint- 
ment of  such  substiyite.  Manlovt  v.  Thrifty  5 
Munf.  493. 

242.  If  there  be  a  reference,  by  rule  of  court,  to 
four  arbitrators,  or  any  three,  and  at  a  subsequent 
court  two  others  be  added,  an  award  by  two  of  the 
first-named  arbitrators  and  one  of  the  last  is  suffi- 
cient ;  a  majority  of  the  whole  number  not  being 
required  to  act  by  the  terms  of  the  rule  last  entered. 
Cauvland  v.  Anderson,  2  Call,  106. 

243.  Where,  on  a  submission  to  three,  one  dis- 
sents from  the  award  of  the  other  two,  who  execute 
it  without  him,  the  award  is  valid.  BaUey  v. 
Button,  13  Johns.  187. 

244.  A  report  under  the  Pennsylvania  act  of 
1705,  must  be  made  by  all  the  persons  to  whom  the 
case  was  referred.  Therefore,  where  the  submis- 
sion was  to  three,  one  of  whom  did  not  act,  and 
the  other  two  appointed  another  person  in  his  place, 
tlie  report  signeo  by  these  three  was  held  to  be  bad. 
Russel  V.  Gray,  6  8.  ds  R.  145. 

245.  Where  an  agreement  to  refer  a  suit  ap- 
pointed three  persons  as  referees,  without  giving 
authority  to  any  two  of  them  to  report,  and 
the  clerk  by  mistake  expressed  the  rule  in  the 
usual  form,  the  court  set  aside  the  report  made  by 
only  two  of  the  referees.  Tetter  v.  Rapesnyder,  1 
Dall.  293. 

246.  But  if  a  reference  be  made  to  three,  or  any 
two  of  them,  and  after  many  meetings  one  cannot 
agree  with  the  other  two,  and  requests  not  to  be 
called  upon  at  future  meetings,  and  the  other  two 
meet  and  agree  upon  a  report,  this  is  good.  Kings- 
ton V.  Kineaid,  1  Wash.  C.  C.  448. 

247.  Where  an  action  was  referred  under  a  rule  of 
court  to  five  persons,  on  whose  report,  or  that  of 
a  majority  of  them,  judgment  was  to  be  entered, 
and  after  due  notice  to  all,  only  four  met,  and  the 


parties  then  agreed  upon  another  in  place  of  the 
absent  referee,  and  signed  an  agreement  at  the 
foot  of  the  copy  of  the  rule,  an  award  signed  by  the 
referees  so  agreed  to  was  held  good.  Lattimore  v. 
Martinf  Addis.  11. 

248.  Where  a  submission  was  to  the  award  of 
A,  B,  C,  and  D,  and  such  others  as  these  four  shall 
choose,  and  the  award  was  subscribed  by  A,  C, 
and  one  £,  (who  was  mutually  chosen  by  the 
others.)  it  was  ruled  that  the  award  was  not  ad- 
missible in  evidence.  Howard  v.  Pollock,  1  Yeates, 
509. 

249.  An  award  was  set  aside,  and  the  case  re- 
instated, where  the  original  arbitrators,  after 
reducing  the  evidence  to  writing,  disagreed,  and 
chose  a  third  person,  to  whom  the  evidence  so  re- 
duced to  writing  was  delivered,  and  the  award  made 
by  him ;  it  not  appearing  that  the  party,  against 
whom  the  award  was  mad^,  had  notice  of  the  time 
of  meeting  of  such  third  person,  or  was  present. 
Sdby  V.  Qibson,  1  Har.  &  J.  362,  noU. 

250.  It  is  not  necessary  for  an  umpire  to  exam- 
ine the  account  referred,  if  the  two  arbitrators 
agree  in  the  report  Gibson  v.  Broadfoot,  3  Desaus. 


251.  An  award,  made  by  an  umpjre  before  the 
day  appointed  for  the  arbitrators  to  make  their 
award,  is  good.  Richards  v.  Brockenhrovgh,  I 
Rand.  449. 

252.  An  umpire,  chosen  by  disagreeing  arbitra- 
tors, may  sign  the  award  alone.  Stidds  v.  RemWf 
1  Overt.  313. 

253.  In  the  case  of  an  umpira^,  the  award  is 
the  act  of  the  umpire ;  but  the  joinder  of  another 
arbitrator  in  the  award  is  surplusage  only,  and 
does  not  vitiate  it.  Boyer  v.  Aurtmd,  2  Watts, 
^4. 

254.  An  umpire,  chosen  by  referees,  ought  to 
examine  the  witnesses  and  documents  for  him- 
self, in  the  presence  of  the  parties,  without  relying 
solely  on  the  information  or  facts  reported  by  the 
referees.  Falconer  v.  Montgomery,  4  Dall.  232. 
Passmore  v.  PeUit,  ib.  271. 

255.  If  the  submission  be  to  two  and  their  um- 
pire, an'  award  by  the  two,  without  an  umpire,  is 
good.    Keans  v.  Rankin,  2  Bibb,  68. 

256.  An  award  is  not  vitiated  by  the  arbitrators 
joining  with  the  umpire  in  making  it.  Ridffen  v. 
Martin,  6  Har.  &  J.  403.  Rison  v.  Berry,  4  Rand. 
275.    King  v.  Cook,  Charlt.  289. 

257.  In  South  Carolina,  on  a  reference  to  sev- 
eral, an  award  made  by  the  majority  is  legal;  and 
where  a  case  was  referred  to  four,  with  power  to 
call  in  an  umpire,  and  three  of  the  four  agreed,  it 
was  held  that  calling  in  an  umpire  afterwards  was 
irregular.  Lockart  v  Kidd,  2  Rep.  Con.  Ct.  217. 
Black  V.  Pearson,  1  M'Cord,  137. 

258.  An  umpire  may  award  upon  the  report  of 
the  arbitrators,  without  reexamining  the  witnesses, 
unless  he  be  directed  so  to  do  by  the  submission,  or 
it  is  required  of  him  by  one  of  the  parties.  Sharp 
v.  lAvseyy  2  Bailey,  113. 

259.  Where  a  submission  is  to  the  arbitration 
of  two,  and  if  they  cannot  make  their  award  with- 
in the  time  limited,  that  then  they  may  appoint  an 
umpire;  the  two  arbitrators  may  appoint  the  um- 
pire before  they  proceed  to  act  on  the  matters 
submitted,  and  within  the  time  limited.  M'Kin- 
stry  v/  Solomons,  2  Johns.  57.  13  Johns.  27.  Fan 
Cortlandt  v.  Vnderhill,  17  Johns.  405.  Pfck  v. 
Wakdey,  2  M'Cord,  279.  Ridgen  v.  Martin,  6 
Har.  &  J.  403. 

260.  Where  an  umpire  was  appointed  "  of  and 
concerning  the  premises,*'  and  it  was  stated  that  he 
took  upon  himself  the  burden  of  the  umpirage,  it 
is  to  be  intended  that  he  awarded  concerning  the 
subject  matters  submitted.  2  &  13  Johns,  vbi 
sup. 
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d6l.  Although  the  award  does  not  state  that  the 
third  person  who  si^ed  the  award  had  been 
chosen  by  the  arbitrators  as  umpire,  yet  that  fact 
may  be  proved  by  other  evidence ;  and  though 
such  third  were  a  mere  stranfer,  the  award  is 
good.    jRi^oit  V.  Berri/j  4  Rand.  275. 

262.  A  parol  appointment  of  an  umpire,  by  ar- 
bitrators, is  good,  unless  the  submission  require  it 
to  be  made  in  writing.  Elmendorf  v.  HarriSy  5 
Wend.  516.     See  Sharp  v.  Lipsey,  2  Bailey,  113. 

263.  If  the  nmpire  first  called  in  decline,  or, 
having  accepted,  refuse  to  make  an  award,  the 
arbitrators  may  appoint  another  umpire.  Cloud  v. 
Shdjre,  1  Bailey,  105. 

261.  Arbitrators  may  award  as  to  part  of  several 
matters  submitted,  and  the  umpire  as  to  the  resi- 
due.  And  it  is  not  necessary  that  it  should  appear, 
on  the  face  of  either  of  the  awards,  that  the  arbi- 
trators eonld  not  agree  as  to  the  matters  decided 
by  the  umpire.    Finney  v.  MUleTf  1  Bailey,  81. 


III.     Of  Awairds. 

(  a.)  Wktn  to  ht  made  and  retumtd, 

265.  In  Pennsylvania,  a  rule  of  reference  di- 
Tecting  the  report  to  be  made  to  the  next  court,  or 
the  next  term,  means  that  the  report  is  to  be 
made  to  the  next  term  succeeding  the  entry  of 
the  rule ;  but  if  not  made  to  the  next  term,  the 
award  is  toot  for  that  reason  void.  A  report  made 
to  a  succeeding  term,  or  to  an  adjourned  court  as 
part  of  that  term,  is 'good.  Shau)  v.  Pearce,  4 
Binn.  455. 

266.  But  where,  by  the  rule  of  reference,  the  re- 
port waa  to  be  made  to  the  next  temif  and  the  ref- 
erees did  not  meet  previous  to  that  term,  the  rule 
expired  by  its  own  limitation,  and  the  case  was  in 
that  respect  open  to  anv  new  agreement  between 
the  parties.    Jibboi  v.  Pinehin,  I  Dall.  349. 

267.  From  the  natural  import  of  the  words  of 
the  statute  of  Massachusetts  1786,  c.  21,  a  report 
of  referees  ought  to  be  made  to  the  next  term 
after  the  rule  was  made ;  but  a  construction,  that 
the  report  might  be  made  to  the  next  term  after 
the  report  was  agreed  on,  has  so  long  prevailed 
that  it  cannot  now  be  controlled.  Mott  v.  Anthony j 
5  Mass.  489.    Southworth  v.  Bradford,  ib.  524. 

268.  If  the  report  be  not  made  at  the  next 
terra  of  the  court  after  it  is  agreed  upon,  the  sub- 
mission is,  ipso  facto f  discharged,  and  a  judgment 
on  a  report  made  eufaflequently  is  erroneous,  ib. 

269.  A  report,  under  this  statute,  is  not  made 
until  it  is  signed  by  the  referees ;  and  though  they 
have  previously  agreed  on  their  report,  it  must  be 
returned  to  the  court  held  next  after  the  signing, 
and  not  to  a  court  in  session  at  the  time  of  signing. 
JVoye*  v.  J^oyeSf  1  Pick.  269.  S.  P.  DitreU  v. 
MerriUj  1  Mass.  411.  fValker  V.  Melcher,  14  Mass. 
148. 

See  Amemdhekt,  460. 

270.  Though  it  appear  by  the  record  that  the 
report  was  signed  on  the  first  day  of  the  term  at 
which  it  is  returned,  yet  judgment  thereon  is  not 
erroneous,  on  an  assignment  of  this  as  an  error  in 
law,  unless  the  record  show  that  it  was  not  signed 
before  the  court  commenced  its  session.  But  this 
might  be  assigned  as  an  error  in  fact.  Gerrish  v. 
Morse,  2  Pick.  625. 

271.  A  report  of  referees,  made  pursuant  to  a 
submission  under  this  statute,  may  be  recommitted 
by  the  common  pleas,  in  the  same  manner  as  a 
report  made  pursuant  to  a  rule  of  that  court. 
Boardman  v.  England,  6  Mass.  70.  May  v.  Ha- 
ven, 9  Mass.  326. 

272.  And  that  court  may  receive  the  same,  or 
an  amended  or  new  report,  at  the  same  or  any 
future  term,  though  the  referees  have  agreed  upon 

VOL.  I.  27 


it  during  the  sitting  of  the  court  to  which  it  is  re- 
turned.    Whitney  v.  Cook,  5  Mass.  139. 

273.  A  report  of  referees  under  a  rule  from  the 
common  pleas  is  not  void  for  want  of  a  date.  It 
will  be  presumed,  on  error,  in  the  absence  of 
proof  to  the  contrary,  that  it  was  made  at  the 
term  when  it  was  accepted,  and  Judgment  rendered 
on  it.     Eaton  v.  Cole,  1  Fairf.  137. 

274.  Where  a  suit  was  referred  to  arbitrators, 
who  returned  their  award  in  vacation,  when  the 
clerk  entered  it  on  record,  as  a  judgment  rendered 
in  the  court,  such  entry  was  ordered  to  be  ex- 
punged, and  the  proceeding  was  held  to  be  void, 
although  the  party  against  whom  it  was  entered 
^ve  a  subsequent  release  of  errors.  Jisdale  v. 
Gandy,  1  Hawks,  282. 

275.  Additional  reports  or  statements  of  refer- 
ees, made  after  their  report  is  filed,  will  be  disre- 

Sirded,  unless  made  by  permission  of  the  court. 
eeens  v.  Pearson,  5  Verm.  503. 

( b.)    Must  conform  to  the  Submission. 

276.  An  award  must  be  confined  to  the  subject 
matter  of  the  submission.  Solomons  v.  MKinstry, 
33  Johns.  27.  Sessions  v.  Batfield,  2  Bay,  94. 
Bean  v.  Famam,  6  Pick.  269. 

277.  An  award  is  void,  in  toto,  if  it  embrace  a 
note  not  owned  by  one  of  the  parties,  at  the  time 
of  the  submission.  Thrasher  Vr  Haynes,  2  N. 
Hamp.  429. 

278.  If  an  award,  which  is  good  in  other  re- 
spects, contain  a  matter  not  mentioned  in  the  sut^ 
mission,  it  shall  not  thereby  be  vitiated,  but  the 
additional  matter  ought  to  be  rejected  as  surplus- 
age. Taylor  v.  J^icholson,  1  H.  &  M.  67.  S.  P. 
1  Aand.  449. 

279.  Where  arbitrators  transcend  their  authori- 
ty, their  award  pro  tanto  will  be  void ;  but  if  that 
which  is  void  affects  not  the  merits  of  the  submis- 
sion, the  residue  will  oe  valid.    M  Bride  v.  Uagan, 

1  Wend.  326.  Clement  v.  Durgin,  1  Greenl.  300. 
Gordon  v.  Tucker,  6  Greenl.  247.  Cromwell  v. 
Owings,  6  Har.  &  J.  10.  Peters  v.  Peirce,  8  Mass. 
399.  Dickey  v.  SUeper,  13  ib.  244.  MaHin  v. 
WiUiams,  13  Johns.  264.  SkilUng*  ▼.  CooUdge, 
14  Mass.  43.  GaUowau  v.  Webb,  Hardin,  326.  Cox 
V.  dagger,  2  Cow.  638.  Bacon  v.  Wilber,  1  Cow. 
117. 

280.  If  the  subjects  submitted  be  described  by 
different  names  in  the  submission  and  award,  it  is 
sufficient  if  it  appear  that  the  same  thing  was  in- 
tended in  both.    Munro  v.  Alaire,  2  Gaines,  320. 

281.  A  submission  <<  touching  divers  other  mat- 
ters," as  well  as  those  particularly  mentioned,  is 
tantamount  to  a  general  submission  of  all  de- 
mands between  the  parties,  and  und^  it  general 
releases  may  be  awarded,  ib, 

282.  An  award  is  not  good  unless  it  determines 
the  whole  matter  in  dispute  submitted ;  nor  if  it 
exceeds  the  subject  submitted^  unless  the  excess 
can  be  separated  and  rejected.  Huff  v.  Parker, 
4  Dall.  285.  3  Teates,  567.  Commonwealth  v. 
Pejepseut  Proprietors,  7  Mass.  399.  Lyle  v. 
Rodgers,  5  Wheat.  39M.    Schuyler  v.   Vandtsrveer, 

2  Caines,  235.  Brown  v.  Hankerson,  3  Cow.  70. 
Wrijrht  V.  Wright,  5  Cow.  197. 

283.  Where  there  is  a  proviso  in  the  bond  of 
submission  that  the  award  shall  be  in  writing,  un- 
der the  hands  and  seals  of  the  arbitrators,  an 
award  in  writing,  but  not  under  seal,  is  bad. 
Stanton  v.  Henry,  11  Johns.  133.  Rea  v.  Gibbons, 
7  S.  ^  R.  204. 

284.  Where,  in  a  lease  for  999  years,  it  was 
agreed  that,  after  seven  years,  arbitrators  should 
determine  the  future  rent,  the  amount  of  which 
they  were  to  *'  award  and  indorse  thereon,**  it 
was  held  not  to  be  sufficient  that  the  arbitrators 
made  their  award  on  a  separate  paper  and  annexed 
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it  with  a  wafer  to  the  lease.    Montague  y.  Smith, 
13  Mass.  396. 

285.  Referees  under  statute  of  1786,  c.  21, 
(Mass.)  have  no  authority  to  consider  and  report 
on  anj  matter  not  contained  in  an  a^eement  of 
submission  acknowledged  by  the  parties  before  a 
justice.     Tudor  v.  Peck,  4  Mass.  242. 

286.  If  an  award  cover  mofe  time  than  is  con- 
tained in  the  submissioUj  it  will  still  be  valid,  if 
it  do  no  injury  to  the  party.  Pomroy  v.  Kibhee, 
2  Root,  92.     See  7  Cranchi  171 . 

287.  Where  demands  made  by  one  party  only 
arc  submitted  to  arbitrators,  if  they  award  a  sum 
in  fayor  of  the  party  on  whom  the  demand  is 
made,  such  award  is  void.  Worthen  v.  Stevens, 
4  Mass.  448. 

288.  If  the  parties,  comprehended  in  the  award, 
were  in  contemplation  of  the  submission,  though 
not  directly  parties  to  it,  yet  the  award  is  good. 
Macon  v.  trump,  1  Call,  575. 

289.  Where  the  submission  to  arbitration  was 
''  so  that  the  award,  &c.,  should  be  delivered  to 
the  parties  in  diiference,  on  or  before  a  certain 
day;'*  in  an  action  on  the  bond,  the  defendant 
pleaded  that  no  award  was  ready  to  be  delivered 
to  the  parties,  &c.,  and  the  plaintiff  replied  that, 
though  no  award  was  ready  to  be  delivered  to  the 
defendant,  yet  that  an  award  was  made,  and  ready 
to  be  delivered  to  the  plaintiff,  and  was  delivered 
to  him ;  this  replication,  on  demurrer,  was  held 
bad.  The  authority  given  by  the  submission 
must  be  strictly  pursued.  Pratt  v.  Hackttt,  6 
Johns.  14. 

290.  A  misrecital  of  the  submission  will  not  vi- 
tiate an  award.     Diblee  v.  Best,  11  Johns.  103. 

291.  Where  a  submission  is  special  of  one  mat- 
ter only,  and  the  award  recites  a  general  submis- 
sion of  all  matters,  &«.,  refering  to  the  arbitration 
bond,  '*as  by  the  said  bond  may  more  fully  ap- 
pear," the  recital  may  be  rejbcted  as  immaterial, 
and  the  award,  being  of  a  sum  of  money  to  be 
paid  in  full  of  the  difference  expressed  in  the  re- 
cital of  the  bond,  is  good.  ib. 

fS92,  If  an  ejectment  cause  be  referred,  and 
the  referees  report  a  sum  of  money  due  the 
lessor  of  the  plaintiff  from  the  defendant,  the 
court  will  confirm  the  report  Den  y.  Taylor, 
2  Pen.  875. 

293.  Where  A  and  B  submit  to  arbitration  a 
suit  between  C  and  D,  an  award  in  that  suit  is 
not  binding  upon  the  narties  to  the  submission. 
Vosburgk  V.  Bame,  14  Johns.  302. 

294.  The  condition  of  a  bond  of  submission 
was,  that  the  party  should  perform  the  award  of 
the  arbitrators,  or  a  major  part  of  them,  so  as  the 
award  be  made  in  writing  under  thoir  hands  and 
seals,  &c.,  and  ready  to  m  delivered  to  the  parties, 
or  any  of  them  requiring  the  same,  on  or  before 
the  Ist  September.  The  arbitrators,  on  the  25th 
of  August,  made  an  award  in  writing,  under  their 
hands  and  seals,  which  was  produced  and  twice 
read  over  to  the  parties,  who  appeared  to  be  satis- 
fied, and  the  defendant  paid  sixty-three  dollars, 
being  the  fees  of  the  arbitrators  and  part  of  the 
sum  awarded  to  be  paid,  and  did  not  then  de- 
mand a  duplicate  or  copy  of  the  award ;  but  after- 
wards, on  the  1st  September,  made  a  demand  of 
the  award,  or  a  copy,  from  several  of  the  arbitra- 
tors, which  was  refused.  In  an  action  on  the 
bond,  no  award  was  pleaded,  and  it  was  held  that 
the  fact  of  the  demand  and  refusal  of  the  award 
could  not  be  given  in  evidence  under  the  issue  on 
that  plea,  but  should  have  been  specially  pleaded ; 
and  that  the  conduct  of  the  defendant,  at  the  time 
of  the  publication  of  the  award,  was  a  waver  of 
a  more  formal  delivery  of  the  award,  and  con- 
cluded him  from  alleging  afterwards  that  it  was 
not  delivered  according^  to  the  condition ;    and 


that  the  evidence  of  part  performanoe  was  admis- 
sible to  show  such  acquiescence.  Perkins  y. 
Wing,  10  Johns.  143. 

2&.  By  an  act  of  the  legislature,  commissioners 
were  appointed  to  settle  disputes  and  controver- 
sies between  persons  claiming  land  under  the  pat- 
ent to  />e  Bruyn,  and  the  possessors  of  land  with« 
in  that  patent,  who  made  tlieir  award  as  directed 
by  the  act ;  it  was  held  that  the  award  could  not 
be  invalidated  as  against  law,  on  the  ground  that 
a  previous  decision  of  the  court  of  errors  had  fixed 
the  boundaries  of  the  De  Bruyn  patent  differently 
from  the  commissioners,  this  being  within  the 
scope  of  the  authority  given  by  that  act ;  or  be- 
cause it  was  not  coextensive  with  the  submission, 
which  empowered  the  commissioners  to  award 
upon  other  claims  than  those  derived  from  the  pat- 
ent, as  it  did  not  appear  that  such  other  claims 
had  been  brought  before  them  ;  that  it  was  not  un- 
certain in  awarding  lands  to  the  parties,  according 
to  their  respective  possessions,  without  further  de- 
fining them,  this  being  capable  of  being  reduced 
to  certainty ;  that  it  was  not  uncertain  in  the 
statement  of  the  bounds  of  the  patent,  no  uncer- 
tainty in  the  lines  run  having  been  made  affirma- 
tively to  appear,  and  the  commissioners  having 
viewed  the  land  and  annexed  a  map  of  it  to  their 
award,  which  might  be  referred  to,  to  elucidate 
any  obscurity ;  and  that,  although  the  commission- 
ers had  exceeded  their  powers,  by  awarding  as  to 
lands  without  the  De  Bruyn  patent,  yet  that  this 
did  not  vitiate  the  whole  award.  Jackson  v.  Am- 
bier,  14  Johns.  96. 

296.  An  award  requiring  one  of  the  parties  to 
the  submission  to  cause  a  third  person,  whom  it 
does  not  appear  he  has  any  nghl  to  dispossess,  to 
deliver  the  possession  of  land  to  the  other  party, 
is  void.    Martin  v.  IVilliams,  13  Johns.  264. 

297.  In  an  action  against  three,  if  one  affree  to 
refer,  the  award  cannot  be  against  all.  Studebaek* 
er  V.  Moore,  3  Binn.  124. 

298.  Under  a  submission  of  **  all  accounts,  dis- 
putes, controversies,  and  reckonings,  of  whatso- 
ever nature,  now  existing  between  the  same  par- 
ties," it  was  held  that  the  arbitrators  might  well 
embrace  in  their  award  matters  of  a  copartner- 
ship composed  of  the  parties  to  the  submission  and 
a  third  person  deceased.  Wooden  v.  Little,  3 
M'Cord,  487. 

299.  In  a  reference  firom  a  justice's -conrt,  the 
referees  reported  a  sum  due  to  the  plaintiff,  and 
also  that  a  certain  promissory  note  belonged  to 
one  of  the  parties ;  held  that  this  would  not  de- 
stroy the  report.     Burr  v.  Fairholme,  .2  Pen.  965. 

3u0.  An  award  must  decide  on  all  the  questions  . 
contained  in  the  submission,  otherwise  it  will  be 
void  ;  but  then  it  must  appear  that  the  points  not 
decided   upon   were  actually  in  controversy  be- 
tween the  parties.  14  Johns.  96. 

301.  Though  an  award  should  not  in  terms  de- 
cide ail  the  matters  submitted  to  the  arbitrators, 
yet  if  the  thing  awarded  necessarily  includes  the 
other  things  and  matters  mentioned  in  the  sub- 
mission, it  is  sufficient.  Smith  y.  Demarest,  3 
Halst.  195. 

302.  When  the  submission  gives  to  the  arbitra- 
tors power  to  order  and  awanl,  that  the  parties 
should  execute  mutual  releases,  such  power  is 
fully  satisfied  and  fairly  pursued  by  an  award  of 
several  releases,  ib. 

303.  Where  a  submission  was  made  of  a  con- 
troversy respecting  a  mill-dam  to  referees,  who 
were  **  to  assess  the  damages  which  the  plaintiff 
has  sustained,*'  it  was  held  that  taking  all  the 
circumstances  into  consideration,  the  submission 
might  be  considered  as  autlioriiing  an  assessment 
of  damages  up  to  the  date  of  the  award  ;  but  if 
this  was  doubtful,  that  it  might  be  presumed  that 
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no  danui^s  were  siuUined  after  the  date  of  the 
submiBaion.     Buckley  v.  EUmakeTf   13  Q.  &  R. 

304.  Where  a  subject  in  controversy  is  submit' 
ted  to  determine  the  parties'  rights,  the  arbitrators 
may  direct  the  payment  of  such  sum  of  money  as 
they  find  due  irom  one  to  tlie  other,  and  arising 
from  such  controversy.  Waite  v.  Barry,  12 
Wend.  377. 

305.  If  an  award  direct  that  one  party  shall  pay 
money  to  a  third  person  for  the  oenefit  of  the 
other,  the  former  cannot  object  on  that  account. 
Boston  V.  Brazer,  11  Mass.  447.  S.  P.  Macon 
V.  Crump,  1  Call,  575. 

306.  If  several  trustees,  who  have  separatel^r  re- 
ceived money  belonging  to  the  plaintiff  enter  into 
an  amicable  reference,  and  a^ree  in  the  submis- 
sion **•  that  no  advantaug^e  shall  be  taken  as  to  the 
form  of  suit,  or  the  liability  of  the  parties,"  they 
become  jointly  responsible  in  the  action,  and  an 
award  against  them  joindy  is  good.  Gratz  v. 
PklUips,  14  8.  <&  R.  144. 

307.  If  several  suits  pending  btttoMu  the  parties , 
be  referred  to  arbitrators,  and  at  the  time  of  ref- 
erence, one  of  them  be  bail  for  the  other,  at  the 
suit  of  a  third  person,  the  failure  of  the  arbitra- 
tors to  award  concerning  that  undertaking,  will 
not  vitiate  the  award.  CoupUtnd  v.  Anatraon, 
2  Call,  106. 

308.  If  one  of  two  executors  submit  to  arbitra- 
tion a  matter  in  his  own  right,  together  with  one 
in  right  of  his  testator,  and  the  arbitrators  there- 
upon award  a  sum  of  money  to  himself,  and 
another  to  him  and  his  co-executor,  the  award  is 
good.    Macon  v.  Crump,  I  Call,  575. 

309.  In  such  case  he  may  sue  in  his  own  name 
upon  the  covenant  in  the  articles  of  submission,  it 
being  personal  with  himself;  taking  care  to  set 
fiirth  in  his  declaration  so  much  of  the  covenant 
and  award,  as  is  essential  to  show  his  right  to  re- 
cover, ib, 

310.  A  report  of  referees  was  set  aside,  because 
tbey  awarded  that  the  plaintiff,  an  administratrix, 
should  give  security  tor  a  book  debt  to  the  de- 
fendant.   Hoare  v.  Muloy,  2  Teates,  161. 

311.  An  award  is  bad  which  finds  the  facts  spe- 
cially, and  submits  the  law  to  the  court.  SuUon 
T.  Horn,  7  S.  <S&  R.  228. 

312.  A  report  is  bad  which  refers  to  the  court 
what  was  submitted  to  the  referees,  unless  the 
submission  provide  for  the  reservation  of  the 
question.  Kingston  v.  Kincaid,  1  Wash.  C.  C. 
448. 

313.  So,  unless  they  have  power  to  that  efiect, 
by  the  agreement,  referees  cannot  delegate  their 
authority  to  others,  or  provide  for  the  settlement 
of  a  future  dispute  by  another  tribunal.  Levexey 
V.  Gorgas,  4  Dall.  71. 

314.  Arbitrators  cannot  reserve  to  themselves 
the  authority  to  act  judicially  upon  the  subject 
submitted,  after  their  powers  are  put  an  end  to  by 
making  an  award;  neither  can  thev  delegate  to 
another  any  part  of  their  jadicia]  authority,  which 
is  personal  to  themselves,  nor  refer  to  another  the 
decision  of  a  point  on  which  they  find  a  difficulty 
to  decide  themselves,  and  much  less  to  the  parties 
to  the  submission,  or  either  of  them.  Archer  v. 
muiamsan,  2  Har.  &  Gill,  62. 

315.  The  reservation  or  delegation,  in  an  award, 
of  a  power  over  the  thing  submitted,  shows  the 
award  not  to  be  final,  and  consequentiy  void; 
unless,  indeed,  it  relates  only  to  some  merely 
ministerial  act.  ib. 

316.  Where  the  subject  referred  to  arbitrators 
was  one  undivided  matter,  specificallv  brought  to 
their  notice,  and  on  which  they  professed  to  act, 
and  the  purpose  of  the  parties  was  to  have  a  final 
determination  of  the  whole  matter  submitted,  an 


award  comprehending  a  part  only  of  the  matter 
submitted,  was  held  to  be  void.  ib. 

317.  In  Massachusetts,  a  report  of  referees,  that 
does  not  embrace  all  the  subjects  of  submission, 
will  be  recommitted  for  further  proceedings. 
Boardman  v.  England,  6  Mass.  70.  KUine  v. 
C^>tora,2Gallis.  61. 

318.  If  a  submission  be  conditional,  so  as  the 
arbitrator  decide  of  and  concerning  the  premises, 
he  must  adjudicate  upon  each  distinct  matter  in 
dispute.  But  in  order  to  impeach  an  award  made 
in  piftsuance  of  a  conditional  submission,  on  the 
ffround  of  only  part  of  the  matters  in  controversy 
having  been  decided,  the  party  must  distinctiy 
show  that  there  were  other  points  in  difierence, 
of  which  express  notice  was  given  to  the  arbitra- 
tor, and  that  he  negHlected  U>  determine  them. 
Karthaifs  v.  Ferrer,  1  Fet.  222. 

319.  If  a  submission  be  of  all  actions  real  and 
personal,  and  the  award  be  only  of  actions  per- 
sonal, the  award  is  good ;  for  it  shall  be  presumed 
that  no  actions  real  were  depending  between  the 
parties,  ib.  S.  P.  Harrel  v.  M Alexander,  3  Rand. 
94.     Kleim  v.  Ca^ara,  2  Gallis.  61. 

320.  In  debt  on  bond  conditioned  for  the  per- 
formance of  an  award,  the  defendant  pleaded  that 
the  arbitrators  had  refused  to  hear  or  investigate  a 
certain  claim,  which  he  set  forth,  and  which  he 
averred  .was  within  the  submission ;  which  plea 
on  demurrer  was  held  good.  Barker  v.  Hough, 
2  Halst.  428.  S.  P.  Richards  v.  Drinker,  I  Halst. 
307. 

321.  If  an  award,  made  in  pursuance  of  a  sub- 
mission of  the  parties,  exceeds  the  subject  matter 
referred,  it  does  not  annul  the  original  contract, 
which  is  the  subject  of  the  reference,  further  than 
the  award  pursues  and  is  conformable  to  the 
terms  of  the  reference.  Walsh  x,  Gilmer,  3  Har. 
&  J.  383. 

322.  If  part  only  of  a  subject  matter  is  referred 
to,  and  awarded  upon  bv  arbitrators,  the  paity  is 
at  liberty  |o  comply  with  the  award,  without  also 
complying  with  all  the  terms  of  the  original  agree- 
ment. Uf. 

323.  Under  a  submission  of  all  matters  in  vari- 
ance, between  the  parties,  an  award  **  of  and  con- 
cerning the  premises,  and  of  and  concerning  a 
writing  obligatory,"  is  void  as  to  such  writing, 
being  heyond  the  authoritr  of  the  arbitrators. 
Young  V.  Shook,  4  Rawle,  299. 

324.  On  a  submission,  by  agreement  of  ptv-fies, 
of  all  matters  in  variance,  m  several  suits,  to  three 
referees,  whose  award  is  to  be  final,  an  award  by 
two  of  them  only  is  bad,  though  the  record,  sent 
by  the  prolhonotary  to  the  referees,  authorized  a 
majority  to  make  a  report.  Weliy  v.  Zentmyer, 
4  Watts,  75. 

325.  Where,  in  a  suit  against  an  administrator, 
the  matter  submitted  to  arbitrators  was,  whether 
the  intestate  had  not  cut  and  carried  away  wood, 
and,  if  he  had,  how  much  his  estate  should  pay 
for  the  trespass,  and  the  arbitrators  awarded,  that 
they  found  and  adjudged  the  defendant  not  guilty 
of  a  trespass,  &c.,  the  award  was  held  to  be  neither 
conformable  to  the  submission,  nor  final,  nor  cerr 
tain.    Hazen  v.  Addis,  2  Green,  333. 

326.  It  cannot  be  alleged  for  error,  that  the 
county  court  accepted  a  report  of  referees  where 
the  rule  did  not  follow  the  agreement  of  the  par- 
ties. This  is  matter  of  discretion  with  that  court. 
Wdlman  v.  BuUdey,  6  Verm.  299. 

327.  Where  the  condition  of  a  bond  was,  that 
A  and  Co.  should  comply  with  an  award,  and  the 
award  was  that  A  (who  signed  the  bond  as  A  and 
Co.)  should  pay,  or  cause  to  be  paid  by  A  and  Co., 
a  certain  sum  in  full  settiement,  &c.,  this  was 
held  to  be,  in  effect,  an  award  that  A  and  Co. 
should  pay;  or,  regarding  the  bond  as  A's  solo 
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obligation,  and  as  an  engagement  that  he  should 
pay,  then  the  award  was  within  the  condition, 
and,  in  either  case,  sufficient.  Armstrong  v.  Rob- 
insonf  5  Gill  &.  Johns.  412. 

328.  WJiere  the  submission  and  the  award  are 
both  unwritten,  it  may  be  left  to  a  jury  to  decide 
what  was  the  question  submitted,  and  what  was 
the  question  decided  in  the  award.  Torrene*  v. 
Graham,  1  Dev.  &  Bat.  264. 

329.  An  awBjid,  in  an  action  of  ejectment,  which 
entitled  the  case  as  pending  between  the  plaintiff 
and  the  tenant  in  possession,  was  held  to  be  sufil- 
cient,  though  no  notice  was  taken  of  the  fictitious 
parties.    Den  v.  OneaUf  3  Dev.  94. 

330.  An  award,  in  an  action  for  rent,  adjudged 
bad,  because  the  arbitrators  allowed  for  rent  accru- 
ing subsequent  to  the  commencement  of  the  suit. 
Carmack  v.  Grant,  5  Litt.  32. 

331.  Where  the  parties  acquiesce  in  an  award, 
a  third  person  cannot  impeach  it  as  not  following 
the  submission.  Penniman  v.  Patchin,  6  Verm. 
323. 

332.  An  award  written  on  the  back  of  the  arbi- 
tration bond,  stating  that  the  arbitrators  had  ^*  met 
according  to  appointment  on  the  within  business," 
was  held  to  be  an  award  "  of  and  concerning  the 
premises,"  and  therefore  good.  DoUbior  t.  Wing, 
3  Greenl.  421. 

333.  Where  a  submission  is  of  divers  subjects 
distinctly  enumerated,  if  it  appear  from  the  whole 
award  that  all  the  matters  submitted  have  been 
adjudicated  upon  by  the  arbitrators,  it  is  sufficient, 
though  each  particular  is  not  specified  in  the 
award,  ib. 

334.  Under  a  submission  of  all  demands,  the 
referees  may  award  upon  all  the  damage,  arisen 
or  expected,  from  breaches  of  a  bond  of  indem- 
nity.    Cheshire  Bank  v.  Robinson,  2  N.  Hamp. 

335.  The  submission  must  appear,  that  it  may 
be  seen  that  the  award  is  within  it  Milner  v. 
Turner,  4  Monr.  247. 

336.  In  Ohio,  an  award  is  bad  unless  it  show 
that  the  arbitrators  met  at  the  time  and  place 
specified  in  the  submission.  Strum  t.  Cunning- 
ham,  3  Ham.  286. 

337.  The  circumstance  that  a  submission  to 
arbitration  containing  a  recital  that  one  of  the 
parties  had  warranted  the  title  to  a  tract  of  land, 
(when,  in  truth,  the  writings  signed  by  him  had 
not  that  effect,)  is  not  a  sufficient  reason  to  dis- 
turb the  award,  no  fraud  or  undue  influence 
appearing,  and  it  being  possible  that  the  contract 
was  mutually  understood  as  a  warranty,  though 
its  leffal  construction  was  otherwise.  Kineaid  y. 
Cunmngham,  2  Munf.  1. 

338.  Where,  after  a  suit  in  chancery  had  pro- 
ceeded to  an  order  of  refeience  to  a  master  to 
state  an  account,  the  complainant  assigned  all  his 
estate  and  effects  as  an  insolvent  debtor,  and  it 
was  then  agreed  between  the  solicitor  for  the 
complainant  and  the  defendant,  to  submit  the 
question  to  the  master,  whether  the  suit  could 
be  further  prosecuted  or  not,  and  if  he  should  be 
of  opinion  Chat  it  could  not,  then  it  was  agreed  by 
the  solicitor,  as  the  attorney  and  of  counsel  for 
and  acting  on  behalf  of  the  holders  and  owners  of 
certain  acceptances,  the  subject  matter  of  the  suit, 
on  the  one  part,  and  the  defendant  on  the  other, 
that  all  claims  and  demands  upon  or  relating  to 
the  acceptances,  and  all  matters  of  set-off,  should 
be  referred  to  the  arbitrament  of  the  master,  and 
in  case  of  any  sum  being  awarded  to  be  paid  by 
the  defendant,  time  should  be  given  him  for  tfaie 
payment  of  the  same,  until  a  certain  day ;  and  the 
master  determined  that  the  suit  did  abate  by  the 
assignment,  that  the  plaintiff  was  the  true  and 
lawful  holder  of  the  acceptances,  that  th0  defend- 


ant was  bound  to  account  to  him  for  the  mouevs 
in  his  hands  belonging  to  the  drawer  of  the  bills 
at  the  time  of  the  acceptances,  that  each  party 
should  pay  his  own  cosu  in  the  suit  in  chancery, 
and  that  the  expense  of  the  arbitration  should  be 
borne  by  them  equally ;  it  was  held,  notwithstand- 
ing a  plea  of  the  assignment  of  the  estate  and  ef^ 
fects  of  the  plaintiff,  previous  to  the  making  of  the 
award,  that  the  award  directing  payment  to  him 
was  good,  that  the  arbitrator  haS  not  exceeded  his 
authority,  that  the  day  of  (Miyment  having  been 
agreed  on  in  the  submission,  the  omission  to 
specify  it  in  the  award  was  immaterial,  and  that 
the  order  in  relation  to  costs,  if  not  within  the 
submission,  being  void  only  pro  tanto,  did  not 
destroy  its  validity  as  to  the  residue.  Gomez  v. 
Garr,  6  Wend.  563.    9  Wend.  649. 

339.  A  and  others,  named  only  as  private  indi- 
viduals, ^ave  bond  to  B,  submitting  to  arbitrators 
"  his  claim  for  damages  to  his  land  by  a  dam  across 
S.  River,  at  U.  Falls."  The  arbitrators,  reciting 
that  they  had  viewed  the  premises,  awarded  that 
A  <<  and  other  proprietors  of  the  U.  Falls  mills" 
should  pay  B  a  certain  sum  and  costs.  It  was 
held  that  the  award  appeared,  with  sufficient 
clearness,  to  be  between  tne  parties  to  the  bond ; 
that  the  award  was  mutual  and  final,  inasmuch  as 
it  was  a  bar  to  any  further  claim  for  damages,  and 
operated  to  secure  the  obligors  the  right  to  flow 
the  land,  in  future,  without  further  payment  of 
damages  to  the  obligee.  Gordon  v.  Thicker,  6 
Greenl.  247. 

340.  J.  and  G.  submitted  by  parol  all  matters  in 
dispute  between  them  to  arbitration.  Under  this 
submission,  the  arbitrators  made  an  award,  stating 
**  that  thev  had  taken  into  consideration  all  mat- 
ters which  were  laid  before  them,  in  dispute 
between  the  parties,  and  they  do  hereby  award 
and  determine,  that  there  is  due  from  G.  to  J. 
three  hundred  and  sixty-seven  dollars,  &c."  On 
the  back  of  the  award  was  an  indorsement  with- 
out date,  signed  by  the  arbitrators,  stating  that 
"  the  arbitrators  wish  it  to  be  understood  by  the 
parties,  that  they  have  taken  no  notice  whatever 
of  the  claim  made  by  G.  for  credit  for  dividends 
said  to  be  received  by  J.  for  bank  and  insurance 
stocks."  In  an  action  of  assumpsit  on  this  award, 
brought  by  J.  against  G.,  it  was  in  evidence  that 
the  subject  of  the  dividends  alluded  to  in  the 
indorsement  on  tlie  award,  was  one  of  the  matters 
in  dispute,  and  one  of  the  subjecte  of  the  refer- 
ence. Held  that  the  plaintiff  was  not  entitled  to 
recover;  that,  as  the  indorsement  on  the  award 
was  without  date,  it  must  be  inferred  to  have 
been  made  at  the  time  the  award  was,  and  to  have 
been  intended  to  form  a  part  of  it ;  that,  therefore, 
the  award  was  defective  in  two  essential  particu* 
lars  —  1.  In  ite  beinffonly  of  parcel  of  the  submis- 
sion ;  2.  In  ite  not  wing  final  on  the  subject  of 
the  submission.  Held,  also,  that  it  was  competent 
in  this  action  for  the  defendant  to  ^ive  in  evidence 
that  the  plaintiff  was  indebted  to  him  for  dividends 
received  on  the  said  bank  and  insurance  stocks. 
GrigUh  V.  Jarrett,  7  Har.  A,  J.  70. 

341.  All  fair  presumptions  shall  be  made  in 
favor  of  an  award;  and  if,  on  any  such  pre- 
sumption, the  award  may  be  brought  within  the 
submission,  it  shall  be  sustained.  Armstrong  ▼. 
Armstrong,  1  Leigh,  491.    8.  P.  8  Pet.  165. 

342.  'Though  an  award  must  conform  to  the 
submission,  yet  the  objection  may  be  waved  by 
the  agreement  of  the  parties,  and  by  an  express 
promise,  made  after  tlie  award,  to  abide  by  it. 
^rCuUomgk  V.  Myers,  Hardin,  197. 

343.  After  long  acquiescence,  an  award  will 
not  be  set  aside,  though  the  arbitrators  exceeded 
their  authority.  JifOamdl  v.  Bell,  3  Hayw. 
258. 
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344.  Until  the  contrarj^  appears,  it  will  be  pre- 
Buined  that  arbitrators  pursued  the  submission. 
Parsons  v.  Aldrich,  6  N.  Hamp.  264. 

345.  A  variance  between  the  original  rule  of 
reference  and  the  copy  presented  to  the  referees, 
the  former  submittine  "  all  matters  in  dilTerence  in 
the  said  cause,*  and  the  latter  submitting  ''all 
matters  in  difference  between  the  parties  m  the 
said  cause,*'  will  not  vitiate  the  report,  if  it  appear 
that  the  referees  really  went  into  an  examination 
only  of  the  matters  in  difference  in  the  cause. 
WestcoU  y.  Somers,  4  Halst.  99. 

(  c.)  Must  be  certain. 

346.  It  is  essential  to  an  award  that  it  should 
be  certain.  Gonsales  v.  Deavens,  2  Yeates,  53i). 
King    y.    CooAf,    Charlt.  288.       Grier    y.    GrleTf 

1  Dall.  173.     Purdy  y.  Ddamn,  1  Caines,  304. 
Dubiirif  y.  Clifton,  Cooke,  329.     Carter  y.  RosSj 

2  Root,    507.      Parkhurst    y.  Powers^    ib.    531. 
Uazdtint  y.  5mtM,  3  Verm.  535. 

347.  A  report,  finding  "  that  the  sum  of  £75 
was  due  the  3d  of  March  last,"  which  period  was 
several  months  before  the  meeting  of  the  referees, 
was  set  aside  for  uncertainty,     xovng  v.  Reuben, 

1  Dall.  119.    See  5  Rawle,  44. 

348.  So  an  award  that  the  defendant  should 
"give  security"  for  the  paymeat  of  certain  sums 
ofmoney  to  A,  or  her  agent,  if  required,  is  void  for 
uncertainty.  Bamet  y.  OUson,  3  S.  &  R.  340. 
S.  P.  Jackson  v.  De  Lon^,  9  Johns.  43. 

349.  An  award  directing  a  party  to  deliver  **  a 
certain  bond  bearing  date  February  17th,  1821,*' 
without  stating  by  whom  the  bond  was  made,  or 
to  whom  given,  for  what  penalty,  or  upon  what 
condition,  is  void  for  uncertainty.  Sheppard  v. 
sales,  2  Halst.  90. 

350.  An  award  to  finish  the  house,  or  to  pay  for 
the  stove,  without  stating  what  house,  or  what 
■kioye,  is  void  for  uncertainty.  Schuyler  y.  Van- 
derveer,  2  Caines,  235. 

351.  An  award  to  pay  the  costs  of  the  arbitra- 
tion, where  no  suit  has  been  depending,  without 
stating  how  much  should  be  paid,  is  voia.  t^. 

352.  Where  an  award  directed  that  the  defend- 
ant should  give  an  indorser,  ''  as  per  agreement 
submitted  to  the  arbitrators  and  acknowledged  by 
the  parties,"  although  it  may  be  susceptible  of 
being  made  certain  and  good,  by  reference  to  the 
agreement  to  which  it  relates,  if  there  be  no  suffi- 
cient averment  in  the  declaration  by  which  the 
defect  is  cured,  both  the  declaration  and  award  are 
bad  in  that  particular.  fValsh  v.  Oilmer,  3  Har. 
&J.  383. 

353.  An  award  to  deliver  books,  papers,  and 
accounts,  and  a  small  chest  of  wearing  apparel,  is 
too  indefinite  to  be  sustained.     T%onuu  v.  Mdier, 

3  Ham.  266. 

354.  An  award  that  the  plaintiff  should  give  to 
the  defendant  sufficient  indemnity  as  to  certain 
specified  contracts  and  certain  supposed  claims, 
was  held  to  be  sufficiently  certain ;  the  indemnity 
meaning  personal  responsibility.    Pedt  y.  fVakely, 

2  M'Cord,  279. 

355.  An  action  of  covenant  was  instituted  by  O. 
L.  against  J.  L.,  on  articles  "  by  and  between  J.  L., 
of,  Ac.,  and  agent  of  P.,  of  the  one  part,  and  O.  JL. 
of  the  other  part,"  wherein  it  was  witnessed, 
'*  that  J.  L.,  agent  as  aforesaid,  had  leased  and 
rented  "  certain  premises  to  O.  L.,  and  O.  L.  cov- 
enanted to  pay  rent,  &c.  There  was  no  express 
covenant  by  J.  L.,  for  qaiet  enjoy ment,  thougn  the 
declaration  alleged  such  a  covenant.  The  articles 
concluded  thus :  —  'Mp  witness  whereof,  we,  the 
said  J.  L.  and  O.  L(.,  have  hereto  interchangeably 
set  our  bands  and  seals,  &c.  J.  L.,  agent  for  P., 
[L.  S.,]  O.  L.,  [L.  S.]"  The  defendant,  J.  L., 
pleaded  performance,  without  praying  oyer,  and 


issue  was  joined.  The  cause  was  aflej  wards,  by 
consent  of  parties,  and  by  rule  of  court,  referred  ; 
and  it  was  ordered  ''  that  JN.  and  D.  be  appointed 
referees,  with  liberty  to  choose  a  third  person,  and 
that  they,  or  any  two  of  them,  the  whole  matter 
concerning  the  premises  being  fairly  adjusted,  have 
their  award,"  &c.  The  referees  aherwards  chose 
K.  third  referee,  and  made  their  award  thus  :  — 
"  We,  appointed  to  settle  a  dispute  between  O.  L 
and  J.  L.,  in  which  the  executors  of  P.  are  inter 
ested,  do  award  the  sum  of  $1129.93,  to  be  paid  to 
O.  L.,  in  full,  for  all  expenses  and  damages  sus- 
tained by  him,  in  consequence  of  not  leaving  him 
in  quiet  possession,  &c.  Any  arrear  of  rent,  due 
from  O.  L.,  to  be  paid  by  him."  Held  that  J.  L.'s 
personal  responsibility  was  necessarily  submitted 
to  the  referees,  and  that  the  award  was  certain, 
mutual,  and  final.    Lutz  v.  Ldnthicum,  8  Pet.  165. 

356.  It  is  not  necessary  that  it  should  appear  on 
the  face  of  an  award,  that  notice  of  the  time,  &c., 
of  the  hearing  was  given  to  the  parties,  ib. 

357.  Awards  must  be  so  plainly  expressed,  that 
by  a  fair  construction  of  the  whole  instrument,  or 
by  reference  to  something  connected  with  it,  the 
parties  may  know  what  they  are  directed  to  do. 
Kingston  v.  Kincaid,  I  Wash.  C.  C.  448. 

353.  But  if  certainty  can  be  obtained,  by  some- 
thing dehors  the  award,  the  party  may,  by  aver- 
mentfCure  an  objection  which  might  otherwise  be 
faUl.  ib.     Grier  v.  Grier,  1  Dall.  173. 

359.  Thus  an  award  to  pay  to  the  executors  of 
A.  is  sufficiently  certain;  as  it  may  be  averred 
who  they  are  by  name.  1  Dall.  173.  See  Jackson 
v.  Ambler,  14  Johns.  96.    Ante,  295. 

360.  An  award,  finding  a  certain  sum  due  to  the 
plaintiff,  on  a  certain  day,  between  the  date  of  the 
submission  and  time  of  finding  the  award,  *'  exclu- 
sive of  the  outstanding  debts  on  the  books  of  the 
defendant,  arising  from  sales  of  the  produce  of  M. 
Furnace,"  is  certain  and  final  to  a  common  intent. 
Wood  y.  Earl,  5  Rawle,  44. 

361.  An  award  is  not  the  less  certain  and  final 
because  the  arbitrators  refer  to  a  report  previously 
made  by  a  commissioner  in  chancery,  and  de- 
clare (in  general  terms)  their  concurrence  with 
it,  instead  of  specifying  the  particulars,  or  sub- 
stance thereof,  m  the  award  itself;  nor  because 
they  submit  to  the  court  the  propriety  of  their 
award  in  point  of  law,  and  as  a  guide  for  the  court 
in  deciding  upon  it,  state  the  grounds  and  reasons 
thereof.     Brickhouse  v.  Hunter,  4  H.  &  M.  363. 

362.  Where  parties  to  a  suit  submit  their  con- 
troversies to  arbitrators,  an  award  ''  that  the  said 
suit  shall  no  further  be  prosecuted  "  is  sufficiently 
certain,  and  is  a  good  bar  to  another  action  for  the 
same  cause.    Purdv  v.  DeUvan,  1  Caines,  304. 

363.  The  points  decided  by  arbitrators  need  not 
be  stated  in  the  award,  and  evidence  aliunde  may 
be  admitted  to  show  what  were  tlie  points.  Shack* 
dford  v.  Purket,  2  Marsh.  439. 

364.  An  award  that  the  defendant  shall  pay  to 
the  plaintiff  a  sum  of  money,  and  "  the  costs  of  a 
suit,"  is  good,  without  ascertaining  the  amount  of 
the  costs,  or  in  what  court  the  suit  is  pending ; 
and  without  directin^r  a  release  to  be  executed,  or 
the  suit  to  be  dismissed.  Macon  v.  Crump,  I 
Call,  575. 

365.  Under  a  general  submission  to  arbitration 
by  partners,  of  all  accounts,  dealings,  controver- 
sies, demands,  &c.,as  well  individuaHy  as  partner- 
ship concerns  and  transactions,  an  award  giving 
the  joint  property  to  oqe  of  the  partners,  and  di- 
recting him  to  pay  the  other  partner  a  sum  in 

gross,  and  to  discharge  and  satisfy  the  debts  owing 
y  the  firm,  is  good,  and  will  be  supported,  espe- 
cially if  there.be  no  evidence  that  the  arbitrator^ 
have  decided  matters  not  in  dispute  between  the 
partiet.    Byer^  y.  Van  />eu^eii,  5  Wend.  266. 
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3GG.  An  award  that  one  of  the  parties  shall 
have  and  own,  in  his  own  right,  all  the  interest 
which  the  parties  jointly  had  in  a  certain  brewery, 
near  a  certain  village,  cannot  be  objected  to  for 
uncertainty,  t^. 

367.  An  award  that  one  shall  pay  money,  or 
give  security,  is  valid  for  the  money,  though  void 
as  to  the  security,  being  general  and  uncertain, 
and  not  saying  what  the  security  shall  be.  The 
latter  may,  therefore,  be  rejected  as  surplusage. 
Stanley  Y,  Chappdl,  8  Cow.  235. 

368.  In  mercantile  transactions,  not  admitting 
of  certainty,  nice  objections  ought  not  to  defeat  an 
award.  Iran  objection  of  uncertainty  be  made  to 
an  award,  and  it  can  be  ascertained  by  the  con- 
text, the  objection  shall  not  prevail.  Borrets  v. 
PatUrsoiL.  1  Taylor,  37. 

369.  Where  the  parties  submit  all  controversies 
**  of  and  concerning  the  right,  title,  and  possession 
of  a  piece  of  ground,"  and  the  arbitrators  award 
that  the  land  "ie  the  property  of  A,"  (one  of  the 
parties,^  and  order  B  (tke  other  party)  to  deliver 
possession,  such  award  is  certain  and  final.  Coze 
v.  Lundy,  Coxe,  255. 

370.  An  award  which  does  not  set  out  the 
bounds  of  land,  nor  fix  a  time  for  the  payment  of 
money,  may  yet  be  good.  Itnlay  v.  Wikoff,  1 
South.  132.  When  the  award  does  not  fix  the  day 
of  payment,  the  money  is  payable  immediately. 
ib. 

371 .  An  award  "  for  £991, 1 15. 94.  sterling  money 
of  Great  Britain,  payable  In  good  safe  sterling 
bills  of  exchange  on  England  or  Holland  to  that 
amount,  or  so  much  current  money  as  will  pur- 
chase such  bills,"  is  sufficiently  certain.  Warder 
V.  WhitaU,  Coxe,  84. 

372.  An  award  is  not  void  because  it  is  in  the 
alternative  and  contingent;  nor  because  one  of 
the  alternatives  requires  the  party  to  do  an  act,  in 
conjunction  with  another,  not  party  to  the  award, 
and  over  whom  he  has  no  control.  Tluftnion  v.  Car- 
son,  7  Crancb,  596.  S.  P.  CommonweaUk  v.  Pejep- 
scut  Proprietors,  7  Mass.  399. 

373.  If  an  award,  concerning  interfering  land 
claims,  decide  their  relative  merits,  and  the  mode 
of  surveying  them,  and  leave  the  boundary  to  be 
ascertained  Dv  the  survey,  it  is  sufficiently  certain. 
Galloway  v.  tVMy  Hardm,  318. 

374.  An  award  that  A  should  deliver  <*  the  said 
farm  "  to  B,  &c.,  and  that  B  should  nay  A  a  cer- 
tain sum;  as  the  delivery  of  the  farm  was  the 
consideration  for  the  money,  and  the  award  was 
uncertain,  in  not  describing  the  farm,  b^  reference 
or  otlierwiae,  the  whole  award  was  void.  Broton 
V.  Hankerson,  3  Cow.  70. 

375.  An  award  determining  ''  certain  matters 
and  accounts,  now  in  dispute  and  undetermined 
between  the  parties,"  without  further  description, 
is  void  for  uncertainty.  Turnin  v.  Bantonf  Har- 
din, 312. 

376.  Where  claims  against  a  party,  both  in  his 
own  right  and  in  a  representative  character,  are 
submitted  to  the  award  of  arbitrators,  it  is  a  valid 
objection  to  the  award,  that  it  does  not  precisely 
distinguish  between  moneys  which  are  to  be  paid 
by  him  in  his  representative  character,  and  those 
for  which  he  is  personally  liable.  Lyle  v.  Rodgers. 
5  Wheat.  394. 

377.  An  award  that  one  party  pay  the  other  a 
certain  proportion  of  a  prize  drawn  in  a  lottery, 
aAer  deducting  the  usual  per  centage,  with  the 
amount  then  lureadv  paid,  nothing  appearing  in 
the  award  to  show  tne  amount  paid,  or  from  which 
the  amount  can  be  ascertained,  is  bad  for  uncer- 
tainty, and  for  not  being  final.  Waite  v.  Barry j  12 
Wend.  377. 

378.  An  award  "  that  the  partition  of  the  High 
Street   and  Seventh  Street  property  agreed   be- 


tween the  parties  shall  be  carried  into  effect,  ac- 
cording to  the  plan  of  B,"  is  void  for  uncertainty. 
Gralz  V.  Gratz,  4  Rawle,  411. 

(  d.)  Must  be  final. 

379.  An  award  must  be  final,  as  well  as  certain. 
King  V.  Cook,  Charlt.  289-  Grier  v.  Grier,  ]  Dall. 
173.  Purdy  v.  Ddavan,  1  Gaines,  304.  GonsaUs 
V.  Deavens,  2  Yeates,  5:)9.  Archer  y.  Williamsanj 
2  Har.  &  Gill,  67.  Young  v.  Shook,  4  Rawle, 
304. 

380.  Where  arbitratcrs  determined  that  the 
plaintiffs  should  be  entitled  to  a  credit  of  a  certain 
sum,  on  account  of  sales  of  lands  to  the  defendant, 
provided  '*  they  shall  grant,  or  cause  to  be  grant- 
ed, to  W.  C.  (the  defendant)  a  clear,  unincum- 
bered, and  satisfactory  title  "  to  the  lands,  without 
limiting  any  time  within  which  the  title  should 
be  made  ;  as  this  leaves  the  question,  whether  the 
credit  is  to  be  allowed  or  disallowed,  indefinitely 
open,  the  award  is  not  final,  and  must  be  set  aside. 
Camochan  v.  Christie,  11  Wheat.  446. 

381 .  An  award  of  payment  of  a  specific  sum  is 
final  and  sufficient,  without  directing  a  release 
from  the  party  to  whom  it  is  paid.  MKinstry  v. 
Solomons f  2  Johns.  57.  13  Johns.  27.  Bytrs  y. 
Van  Deuseny  5  Wend.  268. 

382.  Even  though  the  award  state  that  the  party 
is  entitled  to  still  more,  if  insisted  on.  2  dt  13 
Johns,  ubi  sup. 

383.  If  the  award  direct  that,  on  proof  of  any 
errors  in  the  calculation,  the  defendant  is  to  refund 
the  amount,  this  does  not  open  the  merits  of  the 
dispute,  but  the  award  remains  final  and  valid,  ib, 

384.  An  award,  in  an  action  on  a  policy,  that 
proof  had  not  been  produced  sufficient  to  establish 
a  claim  against  the  defendant,  amounts  to  a  find- 
ing that  the  plaintiff  had  no  cause  of  action,  and 
is  final  and  conclusive.  M'Dermot  v.  United  States 
Ins.  Co.  3  8.  &.  R.  604. 

385.  So  an  award,  in  an  action  submitted,  that 
the   defendant  recover  the  costs  of  the   action 
Buckland  v.  Conway,  16  Mass.  396.     Traquair  y. 
Redinger,  4  Yeates,  282. 

3S6.  Where  the  issue  joined  was  on  the  plea  of  a 
submission  and  an  awaM,  and  the  submission  was 
general  <'  of  and  concerning  the  differences  de- 
pending between"  the  parties,  an  award  setting 
forth  tliat  the  arbitrators  had  examined  their  set- 
erai  books  of  account,  and  taken  into  consideration 
a  judgment  bond  to  the  plaintiff  from  the  defend- 
ant, and  finding  a  particular  sum  due  to  the  for- 
mer on  tiiot  bond,  without  determining  how  much, 
or  whether  any  thing,  was  due  on  the  other  sub- 
jects of  difference  submitted  to  or  examined  by 
them,  is  not  final,  and  therefore  it  is  bad.  Johns- 
ton V.  Brackbill,  1  Pennsyl.  364. 

387.  Where  issue  is  joined  on  this  plea,  evidenco 
of  mistake  and  inadvertence  in  the  arbitrators,  in 
making  tlie  award,  is  inadmissible ;  but  where 
such  evidence  is  received  under  this  plea,  and  the 
award  is  a  nullity,  the  court  will  not  reverse  for 
the  admission  of  such  evidence,   ib. 

388.  A  report  finding  for  the  plaintiff,  in  eject- 
ment, is  good,  though  neither  damages  nor  costs 
are  awarded.  Austin  y.  Snow,  2  Dall.  157.  1 
Yeates,  156. 

389.  If,  pending  a  suit  in  chancery,  brought  by 
one  of  three  partners  against  the  other  two,  for 
settlement  of  the  accounts  of  the  copartnership,  the 
plaintiff  and  one  of  the  defendants  agree  to  refer 
all  matters  in  difference  between  them,  relative  to 
the  subject  in  controversy,  to  arbitrators,  (whose 
award  is  to  be  the  decree  of  the  court,)  according 
to  which  agreement  an  order  of  reference  is  made, 
and  the  arbitrators  make  a  report  that  they  had 
examined  and  stated  the  books  of  the  partnership, 
and  award  the  payment  of  certain  sums  by  the 
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other  defendant,  as  the  only  debtor  to  the  plaintiff, 
and  to  the  defendant  who  agreed  to  the  reference, 
and  state  that  the  payments  already  made  by  the 
defendant  discharge  him  from  any  further  claim 
of  the  plaintiff  on  account  of  the  partnership,  ^uch 
report  ought  to  be  considered  as  an  award,  and 
sufficiently  final  and  good  between  the  parties 
who  agreed  to  the  reference.  Fletcher  t.  Pollard, 
2  H.  &  M.  544. 

3!K).  If  cross  suits  be  referred  by  the  parties,  a 
single  award  that  one  of  them  is  indebted  to  the 
other  In  a  balance  of  account  is  sufficient  to  settle 
the  whole  controversy.  Coupland  v.  Anderson, 
2  Call,  106. 

391.  If  arbitrators  say,  in  their  award,  that 
they,  afler  examining  all  the  business  referred  to 
them,  make  their  award,  this  is  a  sufficient  ex- 
pression of  their  intention  to  make  a  final  decis- 
ion.    Peters  ▼.  Peirce,  8  Mass.  398. 

392.  A  report,  in  Pennsylvania,  which  submits 
to  the  court  the  law  on  the  facts  reported  by  the 
referees,  is  not  final.  The  court  can  enter  judg- 
ment only  on  such  a  report  as  is  good,  per  se. 
Sutton  V.  Horn,  7  S.  &  R.  228. 

393.  On  a  submission  of  all  matters,  &c.,  in- 
volving the  question  whether  a  certain  bond  had 
been  paid,  an  award,  though  not  under  seal,  dis- 
charging the  bond,  is  good.  Young  v.  Shook, 
4  Rawle,  299. 

394.  Where  parties  to  a  submission  particularly 
specify  the  matters  submitted,  and  the  arbitrators 
indorse  their  award  on  the  submission,  directing 
one  party  to  pay  a  certain  sum  to  the  other,  **  ac- 
cording to  the  principles  of  the  within  bond,"  the 
award  is  good,  though  it  does  not  state  that  the 
arbitrators  passed  upon  all  the  matters  submitted. 
Emery  v.  Hitchcock,  12  Wend.  156. 

(e.)  Must  be  mutual. 

395.  The  doctrine  by  which  awards  are  required 
to  be  mutual  is  not  applied  in  the  strict  sense  in 
which  it  was  formerly  taken.  Harrel  v.  M^Mex- 
ander,  3  Rand.  94. 

396.  An  award,  ordering  the  payment  of  a  sum 
of  money,  carries  in  itself  a  mutuality,  as  it  must 
be  held  to  be  in  satisfaction  of  the  matter  submit- 
ted. If«e<2v.£/;if,  3  Gaines,  254.  S.  P.  Gordon 
V.  Tucker,  6  Greenl.  247. 

397.  On  a  submission  of  all  claims  and  demands 
of  everj  kind,  in  law  and  equity,  with  power  to 
the  arbitrators  to  allow  each  party  what  should  be 
adjudged  just  and  reasonable,  an  award  that  one 
was  indebted  to  the  other  in  a  certain  sum,  and 
that  said  sum  should  be  recovered,  <&c.,  was  held 
to  be  mutual,  final,  and  certain.  Gdylord  v.  Gay- 
hrd,  4  Day,  422. 

398.  It  IS  not  a  valid  objection  to  an  award,  that 
the  remedy  for  each  party  is  not  the  same ;  as,  if 
one  party  be  directed  to  pay  a  sum  of  money,  and 
the  other  to  do  a  specific  act,  which  he  may  be 
sompelled  to  perfbrm  by  an  attachment.  KunckU 
V.  Kunckle,  1  Dall.  364. 

399.  So,  a  report  of  referees,  awarding  that 
money  should  be  paid  by  the  defendant  to  the 
plaintiff,  and  that  tne  plaintiff  should,  at  a  future 
time,  when  certain  funds  came  into  his  hands,  pay 
one  half  thereof  to  the  defendant,  was  confirmed 
by  the  court.    Stuart  v.  Ralston,  1  Dall.  365. 

400.  It  is  not  neeessaiy  that  the  same  acts,  in 
the  same  unqualified  manner,  should  be  awarded 
on  each  side,  to  render  an  award  mutual.  Munro 
V.  Alaire,  2  Gaines^  320. 

401.  It  is  no  objection  that  one  party  is  to  per- 
form something  on  his  part  before  the  other  re- 
leases, when  matter  is  awarded  to  be  done  by  that 
other,  independent  of  the  releases,  t^. 

402.  Where  a  report  of  referees  awards  money 
to  be  paid  on  one  side,  and  certain  other  things  to 


be  done  on  the  other,  if  the  court  cannot  enforce 
both,  they  will  enforce  neither.  ^Kunckle  v. 
Kunclde,  1  Dall.  365. 

403.  Where  a  question  of  boundaries  was  sub- 
niitted,  and  the  arbitrators  awarded  that  the  plain-    ^ 
tiff  had  a  title  as  far  as  a  certain  line,  and  that  the 
defendant,  who  was  in  possession,  should  give  him 

a  release,  it  was  held  to  be  no  objection  to  the  va- 
lidity of  the  award,  that  it  did  not  also  direct  the 
plaintiff  to  give  a  release  to  the  defendant  of  the 
land  on  the  other  side  of  the  line.  Jones  v.  Bos- 
ton  Mill  Corp.  6  Pick.  148. 

404.  Where  overseers  of  the  poor  of  a  town. 
virtute  officii,  submitted  the  claim  of  a  pauper  to 
arbitration,  the  award  was  held  void  for  want  of 
mutuality,  the  overseers  having  no  authority,  as 
such,  to  mtermeddle  with  the  property  of  paupers. 
FurhUh  V.  HaU,  8  Greenl.  315.  ->      '^    ^ 

(f.)  How  an  Au>ard  is  construed,  and  what  Intend- 
ments wUl  be  made  to  support  ii, 

405.  Gonrts  construe  awards  with  great  lati- 
tude, and  accordin|r  to  the  intention  collected 
from  the  words  of  the  whole.  Grier  v.  Grier, 
1  Dall.  174.  Innes  v.  Milter,  ib.  188.  Kunckle  v. 
Kunckle,  ib.  365.  Gonsales  v.  Deavens,  2  Yeates, 
539.  Mulder  v.  Cravat,  2  Bay,  370.  Sumpter  v. 
Murrell,  ib.  450.    Joy  v.  Simpson,  2  N.  Hamp. 

406.  Awards  are  to  be  construed  Uberally,  and 
therefore  the  terms  "  heirs  at  law,"  in  an  award 
respecting  personal  estate,  may  be  construed  to 
mean  all  a  tesUtor's  children  living,  and  the  child 
or  children  of  any  of  them  who  died  in  his  life- 
time.    Smith  V.  Smith,  4  Rand.  95. 

407.  Arbitrators  are  not  bound  to  employ  tech- 
nical words  in  their  report,  and  their  language  is 
to  be  interpreted  accoraing  to  their  obvious  mean- 
ing.    Coze  V.  Lundy,  Goxe,  255. 

408.  When  one  part  of  an  award  is  irreconcila- 
ble with  another,  the  first  part  shall  prevail,  and 
the  latter  be  rejected.  Cox  v.  Jogger,  2  Cow. 
638. 

409.  Every  thing  is  to  be  presumed,  and  every 
leMonable  intendment  made,  in  favor  of  an  award. 
Richards  v.  Brockenbrough,  1  Rand.  449.  Coup- 
land  V.  Anderson,  2  Gall,  106.  King  v.  Cook, 
Gharlt.  287.  Archer  v.  WilUamson,  2  Har.  &  Gill, 
67.  Smith  V.  Milnor,  Goxe,  16.  Karthaus  v.  Fer- 
rer, 1  Pet.  222.  Fryeburg  Canal  v.  Frye,  5 
Greenl.  38. 

410.  Arbitration  bonds  were  dated  August  21st, 
1813 ;  the  award  was  dated  August  23d,  1813,  and 
recited  bonds  dated  21st  of  August  last  past.  It 
was  held  that,  if  a  correct  recital  were  necessary, 
it  should  be  construed,  in  support  of  the  award,  to 
refer  to  the  day,  i.  e.  the  21st,  last  past,  instead  of 
the  month,  i.  e.  August,  last  past.  Brown  v.  Han- 
kerson,  3  Cow.  70. 

411.  A  statement  by  one  of  the  referees  cannot 
be  considered  as  part  of  the  report,  unless  it  is  so 
made  in  the  report.  Wellman  v.  BuUdey,  6  Verm. 
«99. 

412.  Words  written  in  the  margin  of  an  award 
by  the  arbitrators,  in  a  distinct  sentence,  are  to  be 
considered  as  part  of  the  award,  and  to  receive  the 
same  construction  as  if  inserted  in  the  body  of  it^ 
Phut  V.  Smith,  14  Johns.  368. 

413.  Where,  in  a  copy  or  counterpart  of  an 
award  delivered  to  one  of  the  parties,  the  word 
dollars  was  omitted,  but  in  the  other  part,  which 
was  shown  to  the  party  at  the  same  time,  it  was 
properly  inserted,  the  omission  in  the  copy  was 
held  to  be  immaterial,  ib. 

414.  Where  sworn  copies  of  the  award  are  de- 
livered to  the  parties  by  the  arbitrators,  and  re- 
ceived without  objection,  this  will  be  deemed  a 
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waver  of  their  right  to  receive  the  original  award. 
SeUick  V.  ^^ms,  15  Jolina.  197. 

415.  If  the  submission  be  "  so  that  the  award  be 
made  in  writing,  ready  to  be  delivered/'  it  need 
not  be  staled  in  totidem  verbis,  if  circumstances) 
from  whence  it  must  necessarily  be  inferred  that 
it  was  in  writing,  be  averred.  Munro  v.  AUUre, 
2  Gaines,  320. 

416.  Therefore  alleging  the  award  to  have  been 
''  in  form  following,  and  making  an  averment 
relative  to  the  "  date  thereof,"  are  sufficient  circum- 
stances to  show  that  the  award  was  in  writing.  t6. 

417.  An  allegation  that  an  award  was  made,  ne- 
cessarily implies  that  it  was  ready  to  be  delivered,  ih. 

418.  Where  several  claims  are  referred  by  a 
general  submission,  an  award  for  the  plaintin  on 
one  or  more,  and  silent  as  to  the  others,  will  be 
taken  to  be  against  him  on  the  latter.  EngUman 
V.  EngUman,  1  Dana,  439. 

(g.)  Of  setting  aside  and  recommiuing  Atoards; 
and  what  is  a  Defence  to  an  Action  on  an  Atoard, 

See  Ante,  11. 

419.  An  award  is  to  be  set  aside  only  for  a  pal- 
pable error  in  fact,  or  in  law,  and  not  for  suspicion 
of  error.  ATCalnumi  v.  Whitaker,  3  Rawle,  84. 
See  also  Morton  v.  Stanley,  1  Miles,  418.  Learned 
v.  BelUnos,  8  Verm.  79. 

420.  A  misjodgment  of  arbitrators  on  a  case 
fairly  before  them,  is  not  alone  sufficient  cause  for 
setting  aside  an  award.  There  must  be  fraud,  collu- 
sion, or  corruption.  Baker  y.  Crockett,  Hardin,  388. 

421.  A  mistake  of  law  in  the  construction  given 
to  an  entry  is  not  sufficient  to  set  aside  an  award, 
though  such  mistake  be  apparent  on  the  face  of  the 
award,  ib. 

422.  An  award  ought  not  to  be  set  aside,  unless  it 
certainly  appears  to  be  against  law,  and  that  in  a 
case  where  the  arbitrators  meant  to  decide  accord- 
ing to  law.    Jones  v.  Prazier,  1  Hawks,  379. 

423.  Under  the  act  of  Kentucky  of  1798,  an 
award  cannot  be  set  aside  for  a  misjudgment  of  the 
law  by  the  arbitrators.  Etring  ▼.  Beauchamp,  3 
Bibb,  41. 

424.  An  award  will  not  be  set  aside,  unless 
where  the  decision  is  plainly  and  grossly  against 
law.     Cleary  v.  Coor,  1  Hay  w.  225. 

425.  Awards  are  not  to  be  set  aside,  but  for 
corruption  or  misbehavior,  or  for  some  great  or 
palpable  error,  or  gross  mistake.  Mulder  v.  Cra- 
vat, 2  Bay,  370.  Sumpter  v.  Murrell,  ib.  450. 
Herrick  v.  Blair,  1  Johns.  Ch.  101.  Askew  v. 
Kennedy,  1  Bailey,  46.  Skepard  v.  Merrill,  2 
Johns.  Ch.  276.  Goldsmith  v.  Tilley,  1  Har.  &  J. 
361.  Bumvass  v.  Webb,  4  Porter,  65.  Jfeal  v. 
Shields,  2  Pennsyl.  300. 

426.  Chancery  may  inquire  into  awards  made 
in  a  court  of  law,  on  the  ground  of  fraud  discov- 
ered after  judgment  on  them.  Waples  v.  Waples, 
J  Harring.  392. 

427.  In  case  of  a  reference  to  one  referee,  a 
motion  to  set  aside  his  report  will  not  be  heard. 
Rathbone  v.  Lownsbury,  2  Wend.  595. 

423.  Aliter,  of  a  case  not  strictly  referable,  if 
it  be  of  the  kind  usually  referred.  Armstrong  ▼. 
Perey,  5  Wend.  535. 

4!^.  The  matters  submitted  cannot  afterwards 
be  litigated,  except  where  there  has  been  corrupt 
or  improper  conduct  in  the  arbitrators.  Shephard 
V.  Wairous,  3  Gaines,  166.  Barlow  v.  Todd,  3 
Johns.  367. 

430.  So,  if  an  action  of  slander  be  submitted, 
and  the  arbitrators  award  a  sum  of  money  for 
words  which  are  not  actionable,  the  court  will  not 
interfere.     Shephard  v.  Ifatrous,  3  Gaines,  166. 

431.  The  evidence  of  the  arbitrators  is  inad- 
missible to  show  a  mistake  in  making  up  their 
award.    JiCewland  v.  Douglass,  2  Johns.  62. 


432.  Although  chancery  may  relieve,  in  the  t^se 
of  an  award,  yet  there  is  no  remedy  for  a  mistake 
or  miscalculation,  in  a  court  of  common  law,  where 
the  submission  is  not  within  the  statute,  ib.  Bar- 
low  V.  Todd,  3  Johns.  367.  S.  P.  Cranston  v. 
Kenny,  9  Johns.  212.     Skerron  v.  Wood,  5  Halsl.  7. 

433.  And  although  the  submission  be  made  a 
rule  of  court,  the  award  cannot  be  inquired  into, 
except  for  corruption  or  gross  partiality.  Barlow 
V.  Todd,  3  Johns.  367.  CransUm  v.  Kenny,  9 
Johns  212.  M'Kinney  v.  J^eweomb,  5  Cow.  425. 
Webber  y.  Ives,  I  Tyler,  441. 

434.  Where  there  is  no  charge  of  corruption  or 
misconduct  in  arbitrators,  and  the  award,  on  tlie 
Ace  of  it,  is  final,  nothing  dehors  the  award  can 
be  pleaded  or  given  in  evidence  to  invalidate  it. 
Toad  V.  Barlow,  2  Johns.  Ch.  551.  Cromwell  v. 
Owings,  6  Har.  &  J.  10.  Lewis  v.  Wildman,  1 
Day,  153.  Head  y.  Muir,  3  Rand.  122.  Pleasants, 
y.  Ross,  1  Wash.  156.  Shermer  v.  Beale,  ib.  11. 
Jocelyn  v.  Donnd,  Peck,  274.     Dorsey  v.  Jeafray, 

3  Har.  &  M'Hen.  121.    Brown  y.  Green,  7  Conn. 
536. 

435.  In  Massachusetts,  corruption  or  grods  mis- 
take of  arbitrators  may  be  shown  in  defence  against 
an  action  on  the  aware.  Brown  v.  Bellows f  4  Pick. 
192.     Bean  v.  Famam,  6  Pick.  269. 

436.  The  revised  statutes  of  New  York  have 
not  affi?cted  the  power  of  the  court  to  set  aside 
awards  for  corruption,  &c.  of  arbitrators.  Smith 
v.  Cutler.  10  Wend.  589. 

437.  The  fact  of  corruption  or  unfairness  on  the 
part  of  arbitrators,  as  constituting  a  ground  for 
vacating  their  award,  should  be  clearly  proved; 
the  uncorroborated  assertion  of  the  party,  a^^inst 
whom  the  report  is  made,  is  insufficient.  Atkinson 
y.  Tmmdey,  Uoxe,  388.  See  Hamilton  v.  Wort,  3 
Blackf.  68. 

438.  To  set  aside  an  award  for  matter  dehors,  as 
corruption  or  misbehavior  on  the  part  of  the  arbi- 
trators, or  other  charges  to  be  sustained  by  evi- 
dence, it  can  only  be  done  on  motion,  supported 
by  affidavits.    Cromwell  v.  Owings,  6  Har.  &  J.  10. 

439.  To  impeach  an  award  for  want  of  notice, 
or  on  account  of  any  other  fact  dehors  the  award, 
an  application,  supported  by  affidavit,  must  be 
made  to  set  it  aside.  Ridgen  v.  Martin,  6  Har.  db 
J.  403.    See  Stevens  y.  Pearson,  5  Verm.  503. 

440.  An  award  by  arbitrators  cannot  be  im- 
peached for  erroneous  judgment  upon  facts.  Crom- 
well v.  Owings,  6  Har.  &  J.  10.     Cnrley  y.  Dean, 

4  Conn.  259.   Kleine  v.  Catara,  2  Gallis.  61.    JoUy 
V.  Blanchard,  1  Wash.  G.  G.  252. 

441.  With  the  exception  of  extraordinary  cases, 
the  court  will  not  reexamine  matters  of  fact  de- 
cided by  referees.  Large  v.  Passmore,  5  S.  &  R. 
52.  S.  P.  Doyle  v.  St.  James's  Church,7  Wend.  178. 

442.  Under  a  general  submission  to  arbitrators, 
their  award  may  be  impeached  for  an  error  in  law. 
Hart  v.  The  State,  6  Har.  &,  J.  95.  Bumpass  v. 
Webb,  4  Porter,  65. 

443.  If  an  award  discloses  the  ground  taken  by 
the  arbitrator  in  forming  his  opinion,  the  case  is 
open  to  the  inquiry,  whether  he  committed  a  mis- 
Uke  in  point  of  law.  ib.  5  S.  &  R.  52.  Kelly  v. 
Johnson,  3  Wash.  C.  C.  45. 

444.  It  is  competent  for  the  parties  to  submit  the 
law  as  well  as  the  facts  to  the  judgment  of  referees, 
and  to  agree  to  abide  by  their  judgment ;  it  is  only 
substituting  judges  of  the  party's  own  choosing, 
for  those  who  regularly  administer  the  law  of  the 
land.  If  the  parties  wish  to  reserve  the  law  for  the 
decision  of  the  court,  they  may  stipulate  to  that 
effect  in  the  submission.  If  no  such  reservation  is 
made  in  \he  submission,  the  parties  are  presumed 
to  agree  tJbat  every  thing,  both  as  to  law  and  fact, 
which  is  necessary  to  the  ultimate  decision,  is  in- 
cluded in  the  authority  of  the  referees.    2  Gallis. 
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61.  70.  See  HaU  ▼.  Merriman,  1  Root,  197. 
Jakns  V.  ^eveusy  3  Verm.  306.  Walker  y.  San- 
bom,  8  Green].  2S&,  Luiz  y.  Unthicum,  8  Fet. 
166. 

445.  Under  a  general  submiasion,  Iberefore,  the 
arbitrators  have,  rightfully,  a  power  to  decide  on 
the  law  and  the  fact;  and  an  error  in- either  re- 
spect oaght  not  to  be  the  subject  of  complaint  by 
either  party,  for  it  is  their  own  choice  to  be  con- 
claded  by  the  judgment  of  the  arbitrators,  ib,  Smith 
T.  Thorndike,  8  Greenl.  119.  Jones  y.  Boston  MUl 
CorporaUon,  6  Pick.  148.  J^etoihiryport  Marine 
Ittsuranee  Cornpany  y.  OUoer,  8  Mass.  410.  Bige^ 
low  V.  J^eweil,  10  Pick.  348. 

446.  If  the  referees  mean  to  decide  according  to 
law,  and  mistake^  and  refer  it  to  the  court  to  re- 
view their  decision,  as|  in  all  cases  where  they 
specially  state  the  principles  on  which  they  have 
acted,  they  are  presumed  to  do ;  in  such  cases,  the 
court  will  set  aside  the  award;  for  it  is  not  the 
award  which  the  referees  meant  to  make,  and  they 
acted  under  a  mistake.  2  Gallis.  61.  Gretnough 
y.  Rolfe,  4  N.  Hamp.  357.  Roosevelt  v.  7%vrman, 
1  Johns.  Ch.  220.    Johns  v.  Stevens,  3  Verm.  308. 

447.  On  the  other  hand,  if,  knowing  what  the 
law  is,  they  mean  not  to  be  bound  b^  it,  but  to  de- 
cide what  m  equity  and  ^ood  conscience  ought  to 
be  done  between  the  parties,  their  award  ought  to 
be  supported,  although  the  whole  proceedings 
should  be  apparent  on  the  face  of  the  award.  3. 
Hazettine  v.  Smith,  3  Verm,  535.  Stevens  v.  Peat' 
son,  5  Verm.  503.  Joeelyn  v.  Donnel,  Peck,  274. 
See 'also  Bliss  y.  RoUins,  6  Verm.  529. 

448.  Where  referees  misconstrue  writings,  tlie 
court  will  correct  their  error,  large  v.  Passmore, 
5  S.  <&  R.  52. 

449.  If  the  reception  of  illegal  evidence  appear 
upon  the  face  of  the  award,  it  may  be  set  aside. 
Joeelyn  V.  Donnel,  Peck.  275.  See  Lotondes  v. 
CampbeU,  1  HaU,  598.'  Eogaboom  v.  Herrick,  4 
Verm.  131. 

450.  In  Pennsylvania,  the  same  cause  which 
would  induce  the  court  Co  set  aside  a  verdict  and 
grant  a  new  trial,  will  govern  in  the  case  of  awards ; 
and,  therefore,  if  it  appear  that  there  has  been 
manifest  injustice,  or  a  plain  and  clear  mistake, 
either  in  law  or  fact,  the  report  will  be  set  aside. 
WUliams  V.  Craig,  1  Dall.  315.  Wikoff  y.  Coxe, 
1  Yeates,  353.  Warder  v.  Parker,  2  Teates, 
513.  WilUams  v.  PasehaU,  3  Teates,  569.  Ro- 
mans V.  Robertson,  3  Teates,  584.  Gross  v.  Zor- 
ger,  3  Teates,  621.  Bond  v.  Olden,  4  Teates,  243. 
OoveU  v.  Reed,  4  Teates,  456.  BeU  v.  ^fCall,  1 
Browne,  128.  Ldnoer  Dublin  School  v.  Paul,  1 
Binn.  59.  Hurst  y.  Hurst,  1  Wash.  C.  C.  56. 
Knoz  v.  Walton,  2  Wash.  G.  C.  507.  KeUy  v. 
Johnson,  3  Wash.  C.  G.  45.  ^ubd  v. Eaier,2Binn. 
582,  note.  1  Browne,  105,  note.  See  Bassett's 
case,  2  Gow.  458. 

451.  Bat  it  is  incumbent  on  a  party,  who  ex- 
cepts to  an  award,  to  produce  the  most  clear  and 
satisfai'.tory  proof  of  the  erron  he  excepts  to.  ib. 

452.  The  court  cannot  strike  out  part  of  an 
award,  but  they  can  confirm  a  part  ana  set  aside' 
the  residue.     Iroglam  v.  Bumes,  1  Binn.  109. 

453.  A  report  of  referees  was  confirmed  in  part, 
and  held  under  advisement  as  to  a  particular  Ex- 
ception*, in  order  to  give  the  puty  an  opportunity 
of  producing  certain  evidence.  Dennis  v.  Barber, 
4  Binn.  484. 

454.  A  report  was  set  aside  because  the  referees 
allowed  interest  on  an  unsettled  account,  and  ad-, 
mitted  a  charge  of  premium  and  commission  for 
raakinff  insurance  without  requiring  the  policy  to 
be  produced.     Williams  v.  Craig,  1  Dall.  313. 

455.  The  discovery  of  material  evidence,  which, 
by  using  due  diligence,  the  party  might  have  dis- 
covered before,  is  not  a  sufficient  reason   to  set 
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aside  an  award,  ^ubd  v.  Ealer,  2  Binn.  581,  note, 
1  Browne,  105,  note.  S.  P.  Mien  v.  Ranney,  1 
Gonn.  569. 

456.  Where  a  cause  has  been  submitted  to 
referees  by  a  rule  of  court,  and  the  parties  have 
agreed  to  have  the  report  made  known  and  the 
case  settled  at  the  time  of  the  hearing  before  the 
referees,  the  court  will  not  recommit  the  case  to 
the  referees  on  the  ground  that,  since  the  hearing, 
new  evidence  has  been  discovered.  Sanborn  v. 
Davis,  5  Ni  Hamp.  389. 

457.  JSor  for  a  surprise  of  a  party  on  a  point 
embraced  in  the  submission,  where  he  had  full 
opportunity  to  be  heard ;  the  party  should  have 
applied  to  the  referees  for  further  lime.  Jones  v. 
Boston  Mill  Corporation,  6  Pick.  148. 

458.  The  court  refused  to  grant  an  ii^unction 
to  stay  a  suit  at  law  on  an  award,  on  the  ground 
that  the  plaintiff  was  surprised  by  the  principal 
witness  of  the  defendants  swearing  falsely  before 
the  arbitratora,  and  that  he  could  have  proved 
the  falsehood  of  the  testimony,  if  the  arbitratora 
would  have  adjourned  the  hearing  for  that  pur- 
pose, which  they  refused  to  do,  though  requested 
by  the  plainti^  who  offered  to  enlarge  the  time 
allowed  for  making  the  award.  Woodworth  v. 
Van  Buskirk,  1  Johns.  Gh.  432. 

459.  A  bill  in  equity  to -set  aside  the  report  of 
referees  will  not  be  sustained,  where  tlie  grounds 
assigned  are  such  as  would  have  been  open  to  the 
party  at  law,  by  filing  exceptions  to  the  report. 
Hurst  V.  Hurst,  2  Wash.  G.  G.  127. 

460.  An  award  made  by  arbitratora,  appointed 
by  order  of  chancery,  is  binding  on  the  parties, 
unless  they  show  corruption,  partiality,  or  gross 
misconduct  on  the  part  of  the  arbitratora ;  or  un- 
less the  arbitratora  were  mistajken  in  a  plain  point 
of  law,  materially  affecting  the  interest  or  the 
parties ;  or  unless  there  were  such  gross  and  pal- 
pable mistakes  in  calculation,  as  to  produce  mani- 
fest injustice.  Alwin  v.  Perkins,  3  Desaus. 
297. 

461.  An  award  was  set  aside  where  the  arbi- 
tratora let  the  plaintiff  tell  his  own  story  without 
oath,  and  deciaed  in  his  favor  —  on  proof  that  the 
plaintiff  had  knowingly  made  a  false  statement 
concerning  a  fact  material  to  the  decision.  Bulk- 
ley  y.  Starr,  2  Day,  552. 

462.  An  award  between  beira  just  come  of  age 
and  their  late  guardian  was  held  not  to  be  binding. 
Darby  v.  Russel,  5  Hayw.  151. 

463.  An  appraisement  of  real  estate,  of  which 
a  widow  was  to  have  one  third,  under  the  will  of 
the  testator,  made  by  appraisers  appointed  by  the 
court,  on  a  bill  fifed  by  the  widow,  who  had 
taken  out  administration  with  the  will  annexed, 
was  set  aside,  at  the  instance  of  the  heirs,  on  the 
ground  of  gross  mistake  in  the  appraisera,  in  cal- 
culating the  value  of  certain  parts  of  the  estate, 
(though  no  actual  misconduct  or  fraud  was  im- 
puted to  them,)  connected  with  other  circumstan- 
ces.   Rogers  v.  Cruder,  7  Johns..557. 

464.  Chancery  wm  set  an  award  aside,  where  it 
does  not  make  a  final  settlement,  puts  the  com- 
plainant wholly  in  defendant's  power,  appoints  no 
lime  for  payment,  and  leaves  property  mortgaged 
in  the  mortgagor's  hands  inclefinitely.  And  de- 
fendant will  DC  referred  to  a  court  of  law  for  any 
damages  which  he  claims.  HatHer  v.  Etinaud, 
2  Desaus.  571. 

465.  An  award  will  not  be  set  aside  in  equity, 
on  account  of  an  omission  of  the  arbitrators  to 
act  upon  part  of  the  matters  submitted,  unless 
that  omission  should  have  injured  the  party  com- 
plaining.    Davy  v.  Faio,  7  Granch,  171.      See  2 

Root.iS. 

466.  A  court  of  chancery  will  correct  a  mistake 
of  an  extrajudicial  nature,  in  an  award,  and  de- 
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cree  specific  performance;  as  where,  by  a  mere 
clericai  error,  arbitrators  so  described  land,  in  their 
award,  as  to  include  one  acre  only  instead  of  fifty ; 
the  court  decreed  that  it  should  be  corrected  ac- 
cordinfl^to  the  truth.  Boitck  ▼.  Wilher^  4  Johns. 
Ch.  40o.     S.  P.  Bttker  v.  CrockeU,  Hardin,  400. 

467.  Where  the  matter  submitted  was,  what 
damages  the  one  party  or  the  other  was  to  pay  on 
the  surrender  of^  a  lease,  and  the  arbitrators 
awarded  a  sum  to  be  paid  by  the  lessor  to  the  les- 
see, but  did  not  take  into  consideration  the  rent 
payable  at  the  next  quarter  day^  considering  that 
not  to  be  a  matter  in  controversy,  or  submitted  ; 
nor  was  it  mentioned  or  brought  before  the  arbi- 
trators by  the  parties;  held  that  there  was  no 
mistake  in  the  award.  Shepard  v.  MerriUf  2 
Johns.  Ch.  276. 

468.  In  Pennsylvania,  an  award  substantially 
defective  should  not  be  recommitted,  but  set  aside. 
Euer  V.  Edwards,  4  Watts,  63.  And  a  decision 
setting  it  aside,  virtually  disposes  of  all  subse- 
quent motions  concerning  it.  £o. 

469.  An  award  will  be  set  aside,  if  referees 
make  mistakes  in  applying  their  own  principles 
of  decision.  AUcn  v.  RanneVf  1  Conn.  569. 
Brovm  v.  Green,  7  Conn.  536.  Bilker  v.  Crockett y 
Hardin,  388. 

470.  The  approbation  of  the  court  is  necessary 
to  the  confirmation  of  reports ;  and  if  there  be 
corruption  or  misbehavior  in  the  referees,  or 
error  in  the  proceedings,  whether  apparent  on  the 
record  or  otherwise,  the  award  will  be  set  aside. 
WilliatM  V.  Craig.  1  Dall.  314.  Brovon  v.  Bellows. 
4  Pick.  192. 

471.  And  an  agreement  to  submit  all  matters  m 
variance  in  an  action  to  referees,  to  wave  all  ob- 
jections arising  upon  legal  grounds,  and  to  let  the 
referees  determine  justly,  honestly,  andeauitably, 
their  report  to  be  final  and  conclusive,  does  not 
preclude  either  party  from  filing  eiceptions  to  the 
report.     Mussina  v.  Hertzog,  5  Binn.  387. 

472.  Where  it  may  be  collected  from  the  face 
of  the  report  that  the  referees  meant  to  find  for 
one  of  the  parties,  although  the  expressions  are 
rather  ambiguous,  the  court  will  send  it  back  to 
the  same  referees  to  bo  corrected.  Bowers  v. 
fForrelly  1  Browne,  170. 

473.  An  award  may  be  recommitted  to  the  same 
referees,  without  consent  of  the  parties,  for  the 
purpose  of  correcting  an  informality.  Snyder  v. 
Hoffman^  1  Binn.  43.  Echart  v.  Vanderen^  1 
Binn.  45.  Thompson  v.  Warder,  4  Yeates,  336. 
Shaw  V.  PearcCf  4  Binn.  485. 

474.  And  a  report  may  be  recommitted  for  the 
purpose  of  correcting  an  informality,  though  after 
judgment  nisi  and  exceptions  filed,  and  against 
the  consent  of  the  adverse  party.  Thompson  v. 
Warder,  4  Yeates,  336. 

475.  But  where  there  has  been  a  material  error 
on  the  part  of  the  referees  in  the  manner  of  con- 
ducting the  business,  the  consent  of  both  parties 
is  essential  to  induce  the  court  to  send  it  back. 
Shaw  V.  Pearce,  4  Binn.  485. 

476.  Where  A  had  obtained  a  judgment  against 
B  for  1)300,  and  on  a  liberari  facias  land  of  B  had 
been  delivered  to  him,  which  was  claimed  by  C, 
the  wife  of  B,  under  a  deed  of  conveyance 
through  D ;  and  on  an  ejectment  by  A  against  C, 
the  matters  in  variance  were  referred  to  referees, 
who  reported  that  a  balance  of  ^360  was  due 
by  B,  the  defendant,  to  A,  and  that  the  prem- 
ises were  conveyed  by  B  to  D,  and  reconveyed 
to  C,  without  any  consideration,  and  to  prevent  a 
levy  by  B,  and  diat  they  should  be  made  liable  to 
the  judgment  "that  may  be  obtained  on  this 
award/'  it  was  held  that  the  report  was  merely 
informal,  and  might  be  sent  back  to  the  referees  to 
be  corrected.     Snyder  v.  Hoffman^  1  Binn.  43. 


477.  When  a  report  is  returned  to  the  same  ref 
erees  to  be  corrected,  both  parties  have  a  righ 
to  be  heard  before  them.     Bowers  v«  Worrell^  1 
Browne,  212. 

478.  Where  referees  certify  to  the  court  that 
they  have  overlooked  a  circumstance  conneeled 
with  the  accounts  submitted,  and  request  that  the 
same  may  be  sent  back  to  them  for  reexamia*- 
tion,  the  court  will  set  ai^de  the  award,  and  remit 
the  accounts  to  the  same  referees.  BriUingham 
V.  Stevens,  1  Hall,  379. 

479.  Reports  Af  referees,  whether  made  under 
a  rule  of  court  or  a  submission  before  a  justice, 
may  be  recommitted,  at  the  discretion  of  the  court, 
as  well  for  a  revision  of  the  whole  case,  as  far 
correction  of  formal  errors.  Cumherland  v.  JV. 
Yarmouth,  4  Greenl.  459.*  Boardman  v.  England^ 
6  Mass.  70.  WhUney  v.  HaskeU,  5  Mass.  143. 
Treasurer,  ^.  v.  JiorUm%  1  Ham.  270. 

480.  If  the  common  pleas  improperly  reject  a 
report  of  referees  appointed  by  a  rule  of  court, 
the  refnedy  is  by  bill  of  exceptions ;  and  if  the 
defendant,  after  the  report  is  rejected,  plead  to  the 
action,  and  the  cause  goes,  by  appeal  from  the 
judgment  on  the  pleadings  or  verdict,  to  the  su- 
preme court,  no  question  is  open  there  concern- 
ing the  report.  Vomcb  v.  Carle,  7  Greenl.  164 
See  Dean  v.  Dean,  2  Pick.  25.     Post,  V. 

481.  Nor  can  any- advantage  be  taken  of  the  re- 
port  in  a  trial  of  the  cause,  i3ter  it  is  rejected  by 
the  common  pleas.    Whitman  v.  Rider,  1  Chip.  279. 

482.  In  Ohio,  an  appeal  may  be  taken  from  the 
judgment  of  the  common  pleas  on  referees**  re- 
ports ;  and  such  appeal  does  not  vacate  the  sub- 
mission, but  the  report  is  open  to  the  same  excep- 
tions in  the  court  above  as  in  the  court  below. 
Treasurer,  &•«.  v.  Norton,  1  Ham.  270. 

483.  In  New  Hampshire,- a  justice,  to  whom  an 
award  is  returned,  has  authority  to  recommit  it, 
and  enlarge  the  time  for  Reporting.  Eastman  v. 
Burleigh,  2  N.  Hamp.  484.  Also  to  reject  it.  Far- 
well's  case,  ib.  123. 

484.  In  Vermont,  the  discretion  of  the  copimon 
pleas,  in  accepting  or  rejecting  a  report  of  ref- 
erees, cannot  be  controlled  by  writ  of  error  or 
otherwise.  1  Chip.  279. 

485.  In  Pennsylvania,  the  mle  is,  that  unless 
exceptions  to  the  reports  of  referees  are  filed 
withm  four  days,  the  judgment  nisi  becomes  ab- 
solute.    Jewell  v.  Wyeoff,  1  Dall.  312. 

486.  No  exception,  which  does  not  appear  clearly 
on  the  face  of  the  report,  can  be  taken  after  the 
four  days.     Shoemaker  v.  Smith,  2  Binn.  239. 

487.  But  particular  circumstances  will  induce 
the  court  to  near  motions  to  set  aside  reports  of 
referees,  though  exceptions  have  not  been  filed  in 
four  days.    Hamilton  v.  Gallaglter,  4  Yeates,  202. 

488.  If  referees  themselves  certify  to  the  court 
that  they  have  committed  a  plain  mistake,  the 
court  will  hear  exceptions,  thoogh  not  filed  until 
after  the  four  days ;  but  the  party  filing  the  ex- 
ceptions will   be  confined  to   the  errors  alleged 

^by  the  referees.     Datfis  v.  Canal  Co.  4  Binn.  2d6. 

489.  The  party  exoepUng  may,  in  certain  cases, 
be  allowed  to  file  additionat  exceptions,  after  the 
limited  time  has  passed.  Thelusson  v.  Cramond^ 
1  Wash.  C.  C.  319. 

490.  Where  the  exceptions  arise  from  the  faoe 
of  the  report,  and  depend  upon  construction  of 
law,  they  need  not  be  filed  in  writing.  BuckUy  v. 
Durant,  1  Dall.  129. 

491.  Exceptions  will  not  be  received  unless  ac« 
companied  by  affidavits  as  to  the  facts  which  do 
not  appear  on  the  face  of  the  proceedings.  Pearce 
V.  Shaw,  1  S.  &  R.  365. 

492.  Under  the  rule  of  court  it  is  not  necessary 
that  notice  should  be  given  of  reading  the  report 
in  court :  it  is  sufficient  if  the  notice  is  given  that 
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the  report  is  filed,  and  the  four  days  run  from  tJbe 
time  of  such  notice.  Dunken  y.  Calbraithy  1 
Browne,  14. 

493.  An  erroneous  judgment  on  an  award  may 
be  roYersed  on  error,  although  no  exceptions  have 
been  filed  in  the  court  below,  within  the  time  lim- 
ited by  the  rules  of  that  court.  RusseU  v.  Gray, 
G  S.  &  R.  145. 

494.  If,  in  a  writ  against  two,  and  a  rule  of  ref- 
erence taken  out  by  Uie  plaintiff,  it  appears  from 
the  record  that  one  of  the  defendants  appeared  and 
acted  for  himself  and  as  agent  for  the  other,  and 
an  award  is  made  against  them  both,  yet  it  is 
good  on  error.  If  the  agent  were  unauthorized, 
relief  should  have  been  asked  in  the  court  below. 
WhUdiiU  V.  WhUehiU,  1%  S.  <&  R.  296. 

495.  A  court  of  error  will  not  inquire  into  the 
merits  of  a  report  of  referees  under  the  act 
(Pennsylvania)  of  1705,  which  has  been  con- 
firmed by  the  court  below.  BdLa$  v.  LeoVt  2 
Rawle,  21. 

496.  In  the  hearing  of  a  motion  to  set  aside  or 
recommit  an  award,  referees  are  the  only  proper 
source  of  information  to  the  court  of  the  evidence 
they  have  received,  and  of  the  impressions  made 
on  their  minds  during  the  hearing  of  the  case  be- 
fore them.    Howard  v.  SdUar,  1  Browne,  90. 

497.  Therefore  a  witness  who  has  given  evi- 
dence before  referees  will  not  be  admitted,  on  tl» 
hearing  of  exceptions  to  a  report,  to  prove  that 
the  retirees  h&d  misapprehended  his  meaning,  ib. 

498.  Referees  may  be  examined  as  to  a  simple 
point,  such  as  if  they  allowed  interest,  or  the  like, 
but  not  as  to  minute  particulars,  such  as  what 
evidence  was  laid  before  them  to  prove  how  and 
when  a  tender  of  continental  m^ney  was  made, 
and  in  what  kind  of  money  the  tender  was  made. 
Mode  V.  GaUagher,  1  Yeates,  97. 

499.  Nor  as  to  the  particular  items  of  a  disputed 
account.    Bond  v.  Olden,  4  Yeates,  243. 

500.  And  the^  cannot  be  examined  to  explain 
what  on  the  uice  of  the  report  appears  to  be 
vague  and  uncertain.  Kingston  v.  Kincaid,  1 
Wash.  C.  C.  448. 

501.  An  arbitrator  is  admissible  as  a  witness  to. 
testify  the  time  when,  and  the  circumstances  in 
which,  he  made  his  award.     Woodbury  v.  Nortky, 

3  Greenl.  85. 

502.  But  his  evidence  is  not  to  be  received  to 

five  a  construction  to  his  award.  Ward  v.  Gould. 
Pick.  291. 
.503.  It  is  competent  to  prove,  by  the  oath  of  ar- 
bitrators, that  certain  matters  were  not  examined 
or  acted  upon  by  them,  and  that,  consequently, 
they  had  made  a  mistake  in  their  award.  Roap 
V.  Brttbaeker,  1  Rawle,  304.  See  Williamt  ▼. 
Wood,  I  Dev.  82. 

504.  Arbitrators  cannot  give  evidence  either  of 
their  own  misconduct,  nor  of  that  of  a  party,  if  it 
involve  their  own.  EUmaker  y.  BuJdey,  16  S. 
&  R.  72. 

505.  Where  an  award  was,  that  ^*  proof  had  not 
been  produced  sufficient  to  establish  a  claim 
against  the  defendant,"  it  was  held  that  parol 
evidence  was  not  admissible  to  show  that  the 
plaintiff  was  desirous  of  a  postponemenl  before 
the  referees,  but  that  the  defendant  urged  a  de- 
cision ;  the  evidence  not  beinff  offered  to  impeach 
the  award,  on  the  ground  of^misconduct  or  pre- 
cipitancy on  the  part  of  the  referees,  but  in  order 
to  draw  a  conclusion  that  the  award  was  not  for- 
mal. M'Dermot  v.  UniUd  States  Ins,  Co,  3  S.  & 
R.  604. 

506.  A  report  of  referees,  certifying  that  the 
parties  had  dispensed  with  their  being  sworn,  is 
prima  facie  evidence  of  the  fact.      Brink  v.  Bell, 

4  Yeates,  491. 

507   The  court  may  examine  accounts  and  doc- 


uments, laid  before  the  referees,  to  ascertain  the 
grounds  of  their  decision.  Hurst  y.  Hurst,  1 
Wash.  C.  C.  56. 

508.  But  no  other. written  evidence  than  that 
which  was  laid  before  the  referees  will  be  re- 
ceived, lb, 

509.  An  award  is  not  to  be  set  aside  for  an  over- 
valuation, by  the  arbitrators,  of  the  property  in  dis- 
pute, unless  fraud,  clear  mistake,  or  corruption  is 
proved.  Broum  v.  Bdlows,  4  Pick.  192.  Under- 
Km  v.  Van  OorOandl,  2  Johns.  Ch.  360. 

510.  Whece  all  tlie  plaintiff's  right,  title,  and 
interest  in  a  water  privilege  were  submitted  to 
appraisement,  it  was  held  to  be  no  objection  to  the 
award  that  the  referees  appraised  one  third  part  of 
it ;  such  appearing  to  be  the  proportion  assumed 
and  acquiesced  in  by  the  parties,  when  befoie  the 
raferee.  and  it  appearing  that  such  was  in  &ct 
his  interest,    4  Pick,  ubt  sup. 

511.  Nor  is  such  award  bad,  by  reason  of  the 
referees'  excluding,  from  a  large  amount  of  prop- 
erty appraised,  some  inconsiderable  articles,  which, 
by  the  submission,  should  have  been  included — > 
and  vice  versa —  it  appearing  that  the  parties  were 
present  and  acquiesced;  this  amounting  to  a 
waver,  ib. 

512.  Nor  because  a  "  saw-mill,  fixtures,  &c.," 
and  two  acres  of  land,  were  appraised  together,  at 
a  gross  sum;  the  parties  understanding,  at  the 
time,  what  articles  were  included  in  the  *'  &c." 
ib. 

513.  A  court  of  chancery  will  not  set  aside  an 
award,  on  the  ground  that  it  is  unreasonable  and 
unjust,  if  there  be  no  corruption,  partiality,  nor 
misconduct  of  the  arbitrators,  nor  any  fraud  prac- 
tised by  either  of  the  parties.  Todd  y.  BarlotOf 
2  Johns.  Ch.  551.  Underhill  y.  Van  Cortlandt, 
ib.  339.  S.  P.  8  Mass.  410.  12  ib.  137.  See  Dun- 
can V.  Lyon,  3  Johns.  Ch.  356.  Davy  v.  Faw, 
7  Cranch,  171.    Jfeal  y.  Shields,  2  Pennsyl.  300. 

514.  An  award  ought  not  to  be  set  aside,  either 
in  a  court  of  law  or  equity,  on  the  ground  of  a 
mistake  in  the  judgment  of  the  arbitrators,  unless 
that  mistake  be  very  palpable ;  a  mere  difference 
of  opinion  between  the  court  and  the  a^itrators, 
in  a  doubtful  case,  not  being  sufficient  to  authorize 
such  interference.  Morris  y.  Ross,  2  H.  &  M. 
408.    Ross  y.  Overton,  3  Call,  309. 

515.  Though  it  appears  on  the  report  of  referees 
that  they  mistook  the  law,  &c.,  it  is  too  late  to 
correct  their  mistake  on  a  writ  of  error.  It  should 
be  attended  to  by  the  court  below.  Kline  y. 
Guthard,  2  Pennsyl.  490.  S.  P.  Denning  y. 
Smith,  2  Wend.  303. 

516.  A  court  of  law  may  annul  an  award  (for 
misbehayior  of  arbitrators,  Ac.)  made  by  virtue 
of  a  submission  under  a  rule  of  court  pending  a 
suit ;  although  the  statute  does  not  apply  to  such 
award.     Grakam  y.  Pence,  6  Rand.  529. 

517.  If  arbitrators  decline  to  act,  and  then  at  the 
instance  of  one  of  the  parties  are  prevailed  on  to 
act,  authorizing  that  party  to  give  notice  to  his 
adversary  of  the  time  and  place  of  arbitrating  the 
matter,  and  proceed  at  the  time  and  place  on 
ez  varte  evioence,  notwithstandingr  the  protest 
of  tne  other  party,  this  is  such  misbehavior  as 
should  annul  the  award,  ib. 

518.  Damages  cannot  be  recovered  for  a  non- 
performance of  an  award  farther  than  so  far  as  the 
award  is  conformable  to  the  submission.  Walsh 
v.  GUmor,  3  Har.  &  J.  391. 

519.  A  judgment  upon  an  award  was  reversed, 
because  the  award  was  stated  to  be  made  in  pur- 
suance of  an  order  of  reference,  the  date  of  which 
was  misrecited.  Turner  v.  Moffatt,  2  Wash.  70. 
See  3  Cow.  70. 

520.  Where  a  demand  against  the  estate  of  a 
deceased  testator  was,  by  a  parol  agreement,  sul^ 
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mittted  to  referees,  who  made  an  award  ki  favor 
of  the  creditor,  aller  which  the  executor  found 
among  the  testator's  papers  a  receipt  from  the 
creditor  to  him,  dated  a  short  time  preyiouslv  to 
his  decease,  but  subsequent  to  the  oriffin  of  the 
debt,  and  being  in  full  of  all  demands;  in  assump- 
sit on  the  award,  it  was  held  that  the  executor 
might  show  this  receipt  in  bar  of  the  action. 
Parsons  v.  HaU,  3  Greenl.  60. 

521.  The  award  of  arbitrators,  appointed  under 
a  mutual  mistake  of  both  parties,  in  supposing 
themselves  bound  by  law  to  submit  the  matter  in 
dispute  to  arbitration,  is  not  obligatory.  PUsch 
V.  Ware.  A  Cranch,  347. 

522.  On  motion  to  set  aside  a  report  of  referees 
because  a  firm  was  dissolved  before  suit  brought, 
an  affidavit  of  one  of  the  firm,  admitting  the  report 
to  be  just,  is  not  admissible.  Hopkins  v.  Banks, 
7  Cow.  650. 

523.  A  note  for  the  true  amount  of  ai\  award  is 
valid,  though  signed  by  consent,  without  any 
knowledge  of  its  contents.  Page  v.  Pendergast, 
2  N.  Hamp.  233. 

524.  A  parol  promise  to  fulfil  an  award  is  bind- 
ing; and,  it  seems,  that  to  an  action  on  such  a 
note  not  negotiated,  or  on  such  a  promise,  any 
defence  is  competent  which  could  prevail  in  an 
action  on  the  award  itself.  H,  Sed  vide  Drake  v. 
ColUnSf  1  Tyler,  79. 

525.  An  award,  though  defective  on  account  of 
irregula]fity  in  the  meeting  of  the  referees,  is  cured 
by  the  subsequent  appearance  of  the  parties, 
though  under  a  saving  of  exceptions.  Dorman  v. 
Turnpike  Company y  3  Watts,  126. 

526.  No  calculations  or  grounds  for  an  award, 
which  are  not  incorporated  with  it,  or  annexed  to 
it,  at  the  time  of  delivery,  are  to  be  regarded  or 
received,  as  reasons  or  grounds  to  avoid  it  Tay- 
lor  V.  Mcholson,  1  H.  &  M.  67. 

527.  The  power  of  courts  of  equity  to  revise 
awards  does  not  extend  to  cases  in  which  the 
objections  to  the  award  have  been  ftillv  heard  in  a 
court  of  law.    Flovmoy  v.  Halcomb,  2  Monf.  34. 

528.  A  general  plea  to  an  action  upon  an 
award,  q^ar^ing  mistake  generally,  without  sta- 
ting the  particulars,  is  bad.  Williams  v.  Paschal^ 
4  Dall.  284.    3  Teatea,  564. 

529.  And  mistake  in  the  arbitrators  cannot  be 
given  in  evidence  on  the  plea  of  non  assumpsit j 
without  notice  of  special  matter.  Tatdor  v.  Cory- 
€tt,  12  S.  &  R.  243. 

530.  If  an  award  is  good  on  its  face,  the  supreme 
court  on  error  will  not  inquire  into  the  decision  of 
the  court  below  on  exceptions  made  there,  althonffh 
the  evidence  laid  before  the  court  is  sent  up  with 
the  record.    Harker  v.  Elliot,  7  S.  &  R.  284. 

531.  In  an  action  on  an  award,  the  defendant 
cannot  give  new  evidence  against  the  plaintiff's 
claim.     EUmaker  v.  Buckley,  16  S.  dt  R.  72. 

532.  In  debt  upon  an  award,  the  award,  though 
liable  to  legal  objections,  is  admissible  in  evi- 
dence ;  its  operation  must  be  determined  in  anoth- 
er mode.    Richards  v.  Drinker,  1  Halst.  307. 

533.  Under  a  plea  of  no  award,  evidence  ofper- 
formance  is  inaamissible ;  and  if  the  plaintiff  de- 
clares on  an  award  which  is  absolutely  void,  he 
cannot  have  judgment  upon  it,  though  the  defend- 
ant may  have  pleaded  erroneously,  tb. 

534.  Under  the  plea  of  no  award,  the  defendant 
may  show  that  the  arbitrators  awarded  on  a  mat- 
ter not  submitted  to  them.  Macomb  v.  Wilker, 
16  Johns.  227. 

535.  An  action  will  not  lie  on  an  award,  under 
a  reference  by  rule  of  the  court  of  chancery,  until 
it  is  confirmed  by  the  court  Parker  v.  Parker , 
1  Murph.  S95. 

536.  Where  referees  refuse  to  hear  evidence  of 
an  agreement  between  the  parties  that  they  shoold 


exercise  chancery  powers,  proper  evidenee  fbr  auch 
powers  being  ofltered,  their  report  wiH  be  sejected. 
Bellows  V.  Ingham,  2  Verm.  575. 

537.  The  parties  to  a  suit  in  the  superior  court 
of  the  city  of  New  York,  and  to  another,  also,  ia 
the  supreme  court,  for  the  purpose  of  bringing  the 
matters  in  controversy  to  a  speedy  decision,  and 
save  costs,  referred  the  same  to  disinterested  per- 
sons, of  their  own  selection,  for  a  decision,  under 
a  stipulation  that  if  the  issue  was  found  in  fiivor 
of  the  defendants,  the  said  several  suits  were  to  be 
discontinued ;  but  if  in  favor  of  the  pUintiff,  that 
then  a  relicta  for  a  given  sum  should  be  delivered 
to  the  real  party  in  interest,  on  which  a  judgment 
was  to  be  entered  up  for  the  amount,  together 
with  costs,  to  be  taxed  including  the  expense  of 
the  reference.  Upon  a  motion  by  the  defendants 
to  set  aside  the  award  of  these  referees  or  arbitra- 
tors, upon  the  ground  principally  that  certain  evi- 
dence offered  by  them,  at  the  trial,  was  rejected,  it 
was  held  that  the  parties  were  precluded,  by  the 
terms  of  their  submission,  firom  questioning  the 
award,  there  being  no  stipulation  for  a  review. 
Lowndes  v.  Campbell,  1  Hall,  598. 

538.  If  a  party  appear  by  counsel  before  arbi- 
trators, and  GO  not  object  to  the  Want  of  proof  of 
the  service  of  the  rule  to  arbitrate  at  the  time  of 
their  appointment,  he  cannot  avail  himself  of  it  on 
ytkW.  or  error.  Sto^  v.  CommonweaUh,  2  Rawle, 
341. 

539.  Where  a  submission  of  eon^versies  was 
made  by  A  and  B,  and  a  revocation  by  A  before 
award  made,  and  the  award  was  afterwards  made, 
directing  a  certain  sum  of  money,  with  the  costs 
of  the  arbitration,  to  be  paid  by  A  to  fi,  and  re- 
leases to  be  executed  by  both  at  a  certain  day, 
and  A  paid  the  sum  awarded,  but  the  releases 
were  not  executed ;  it  was  held,  in  an  action  by  A 
against  B,  that  the  pavment  by  A  was  not  a  waver 
of  his  revocation  or  the  submission.  Hathaway  v. 
Strong,  2  Tyler,  105, 

540.  It  is  no  objection  to  a  report  of  referees, 
that  one  of  them  had  formed  a  previous  opinion 
upon  the  case  submitted  to  them,  if  his  mind 
appears  to  have  been  still  open  to  conviction,  and 
no  imputation  of  unfairness  rests  upon  him. 
Graves  v.  Fisher,  5  Greenl.  69. 

541.  An  act  of  a  party,  before  submission,  with- 
out design  to  'deceive  the  arbitrators,  but  which 
may  aTOct  their  opinions,  does  not  avoid  the 
award.  EUmaker  v.  Buckley,  16  S.  &  R.  72. 
Partiality  of  a  referee  is  no  cause  for  rejecting 
an  award,  if  the  part3r  had  sufficient  notice,  before 
the  hearing,  to  put  him  on  inquiry,  and  made  no 
objection.    Fox  v.  Haxdton,  10  Pick.  275. 

542.  When  the  submission  is  of  a  controverted 
demand  of  one  of  the  parties  against  a  third  per- 
son, a  decision  in  favor  of  the  claim,  with  or  with- 
out an  award  that  the  party  to  the  submission  shall 
discharge  it,  will  not  support  assumpsit  against 
him.     Waggener  v.  BtU,  1  Monr.  103. 

543.  An  award  is  not  binding,  except  on  the 
parties  to  the  submission,  and  is  not  evidence 
between  other  parties.  Chmnan  v.  Champion, 
2  Day,  101.    S.  P.  2  Conn.  ^. 

544.  ff  it  appear  from  the  award  that  the  parties 
submitted  a  matter  over  which  they  had  no  con- 
trol, it  will  not  support  an  action.  Watertown  -v. 
Walerhury,  1  Root,  212. 

545.  One  party  cannot  object  to  parts  of  an 
award  which  affect  others  and  not  himself.  J^et- 
leton  V.  Buckingham,  1  Root,  149.  Nor  can  an 
award  be  impugned  by  a  third  person.  Penmman 
V.  Patchin,  6  Verm.  325. 

546.  The  report  of  referees  in  a  justice's  court 
in  New  Jersey,  must  be  in  writing.  Steelman  v 
Stewart,  1  Pen.  316.  But  it  is  not  error,  if  it  be 
not  entered  at   large   on   the  justice's  docket 
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Chmte9  ▼.  Ckamitr*,  1  Pen.  384.  Nor  if  it  be 
in  figures.  Boaarik  w.  Pricket,  ib.  268.  See  Mora- 
Urn  T.  Scraggy,  2  Pen.  676.  LUUe  v.  SUverthame, 
ib.G80.      ^ 

(h.)  Of  Awards  conctrning  Landau  Easements,  &c. 

647.  A  written  submiaiion  of  all  matters  in 
variance  between  the  parties  authoriies  arbitrators 
Id  award  a  partition  of  lands,  and  to  direct  in  what 
manner  it  shall  be  done,  if  the  partition  were  one 
of  the  matters  in  variance  at  the  time  of  the  sub- 
mission ;  otherwise  not.  Gratz  v.  Gratz,  4  Rawle, 
4il.    Jiiiter,  in  case  of  an  oral  submission,  ib. 

548.  Where  the  question  whether  the  plaintiff, 
as  vendee  at  a  sheriff's  sale,  was  entitled  to  pos- 
session of  the  land  purchased,  was  referred,  an 
award  that  he  **  was  entitled  to  the  possession  of 
the  land  in  dispute,  as  sheriff's  vendee,*'  was  held 
not  to  be  conclusive  as  to  the  title,  so  as  to  pre- 
vent a  recovery  of  the  land  in  ejectment.  FuUen 
V.  Rtanhard,  1  Whart.  514. 

549.  Arbitrators  cannot  award  land.  Den  v. 
Men,  1  Pen.  48.  But  they  may  award  rif  the 
submission  authorizes  it)  that  one  party  shall  exe- 
cute conveyances  of  land  to  anotner.  ib,  Imlay 
V.  Wikoff,  1  South.  132. 

550.  An  award  that  one  party  shall  execute  a 
good  and  sufficient  deed  for  certain  land  to  the 
other  party,  need  not  set  out  the  bounds  of  the 
land  awarded  to  be  conveyed,  except  by  refer- 
ence.    Ivday  V.  Wikoff,  1  South.  132. 

551.  An  award  does  not  transfer  title,  but  a 
party  to  it  is  estopped,  by  his  own  agreement,  to 
dispute  the  title.  SheUon  v.  Alcoz,  11  Conn.  240. 
Cox  V.  Jogger,  2  Cow.  638.  Whitney  v.  Holmes, 
15  Mass.  \&.    Skeoherd  v.  Ryers,  15  Johns.  497. 

552.  A  bill  in  chancenr  lies  to  compel  specific 
execution  of  an  award  for  conveyance  or  land. 
Pawling  V.  /sermon,  6  Litt.  1.  Jones  v.  Boston 
MiU  Cmoratum,  6  Pick.  148.    4  Pick.  507. 

553.  Chancery  will  not  enforce  performance  of 
an  uncertain  or  defective  award.  Cox  v.  Smyth, 
Hardin,  411. 

.554.  A  agreed  to  convey  to  B  his  moiety  of  cer- 
tain mills  owned  by  them  in  common,  upon  B's 
paying  him  the  sum  which  the  mills  cost  him; 
and  it  was  further  agreed  that  four  arbitrators 
should  determine  this  sum.  The  arbitrators  met, 
and  were  unable  to  agree  in  opinion,  and  A 
refused  to  have  an  umpire  chosen.  The  bill 
prayed  that  A  might  be  decreed  to  render  an 
account  of  what  the  mills  cost  him,  and  on  pav- 
roent  of  that  sum  to  execute  a  conveyance.  The 
bill  was  dismissed,  as  it  sought  to  enforce  a  eon- 
tract  which  the  parties  did  not  enter  into.  Abr- 
fieet  V.  SouthaU,  3  Murph.  189. 

^5.  An  award  on  the  submission  of  one  tenant 
in  common  of  land  will  not  conclude  the  others ; 
nor,  on  the  submission  of  the  husband,  conclude 
the  wife,  beyond  his  life.  MUner  v.  Tumsr,  4 
Monr.  240. 

556.  An  award  of  a  partition  of  land  among 
heirs,  that  had  been  made  more  than  40  years, 
without  proof  of  any  submission,  was  held  not  to 
be  binding  as  an  award.  Burghardt  v.  Turner, 
12  Pick.  534. 

557.  Referees  appointed  by  a  sabmission  before 
a  justice  of  the  peace,  in  Massachusetts  and  Maine, 
have  no  jurisdiction  of  questions,  respecting  title 
to  real  estate.  Fowler  v.  Bigetow,  8  Mass.  1. 
Fryeburg  Canal  v.  Frye,  5  Greenl.  38. 

556.  Yet  a  claim  of  damages  oocaaioned  by  tbe 
making  of  a  canal,  is  within  their  authority. 
5  Greenl.  vbi  sup, 

559.  Where  an  award  directs  each  party  to  re- 
lease certain  estate  to  the  other,  and  tne  acts  are 
to  be  done  within  20  dajra,  they  are  to  be  held  con- 
current, and  neither  oan  demand  peiformaaee, 


without  offering  performance  on  his  own  part. 
M'Jieil  V.  Magee,  5  Mason,  244. 

560.  Equity  may  enforce  specific  performance 
of  an  award  concerning  real  estate ;  but  not  until 
the  claimant  has  performed  all  his  own  part  of  the 
award ;  nor  ailer  long  delay  and  laches,  especiallv 
where  circumstances  have  materiallv  changed, 
and  defendant  has  been  injured.  A  fortiori,  not 
against  purchasers,  even  with  notice,  if  their 
vendor  is  dead  or  insolvent,  so  that  they  have  no 
remedy  over.  ib. 

5GI.  If  a  dispute  concerning  the  division  of  a 
tract  of  land,  under  a  will,  be  submitted  to  arbitra- 
tion, in  general  terms,  and  an  award  made  stating 
that,  "  from  the  proofs  adduced  to  the  arbitrators, 
from  the  tenor  of  the  will,  and  evident  intention 
of  the  testator,"  one  of  the  parties  is  entitled  to  a 
certain  number  of  acres,  to  be  divided  from  the 
rest  by  a  special  line,  and  the  other  to  the  residue 
of  the  tract ;  such  award,  being  free  from  obiec- 
tions  in  other  respects,  is  valid,  notwitlistandin^ 
the  line  established  bv  it  is  different  from  the  di- 
viding line  mentioned  in  the  will.  HoUingswortk 
V.  lAutton,  4  Munf.  114. 

562.  Where  it  appears  by  the  submission  that 
A  and  B  own  adjoining  lots,  and  that  the  settling 
of  the  division  line  is  the  subject  of  the  submis- 
sion, an  award  declaring  that  d  is  in  possession 
of  A's  land,  and  also  setting  out  the  line  between 
them  by  courses  and  distances,  is  sufficiently  cer- 
tain as  to  the  extent  of  B's  ^ssession,  and  he  is 
bound  thereby  to  surrender  accordingly.  Bacon 
V.  WUber,  I  Cow.  117. 

563.  An  award  tliat  all  suits,  touching  the  prem- 
ises, shall  cease,  is  tantamount  to  a  release.  Cox 
V.  Jogger,  2  Cow.  638. 

564.  Where  owners  of  adjoining  lands  submit 
to  arbitrators  a  dispute  concerning  the  division 
line  between  tliem,  with  no  restriction  on  tiieir 
power,  except  that  their  decision  shall  be  governed 
by  an  original  tier  line,  and  they  make  an  award 
declaring  a  certain  line,  specially  set  forth,  as  the 
division  line  between  the  parties,  the  award  is 
conclusive,  and  may  be  enforced  by  action  of 
ejectment.    Robertson  v.  ATMel,  12  Wend.  578.     • 

565.  In  such  action  of  ejectment,  the  defendant 
cannot  be  allowed  to  show,  by  parol  evidence,  that 
the  line  established  by  the  arbitrators  does  not 
conform  to  the  original  tier  line ;  but  the  plaintiff 
may  offer  such  evidence  to  prove  that  it  does  so 
conform,  ib. 

566.  An  award,  in  an  action  of  dower,  that  an 
annuid  sum  shall  be  paid  in  lieu  of  dower,  is  valid. 
Cox  V.  Jagger,  2  Cow.  638. 

567.  An  award  dul^  made,  in  pursuance  of  a 
submission  by  which  Utle  to  redl  esUte  is  lef\  to 
the  decision  of  arbitrators,  is  conclusive  as  to  the 
tiUe.     Carey  v.  Wilcox,  6  N.  Hamp.  177. 

568.  An  award  of  arbitrators,  on  a  dispute  re- 
specting land,  is,  «o  far  as  it  follows  the  submis- 
sion, conclusive  between  the  parties,  as  to  every 

Joint  decided  by  the  arbitrators.    Skaekelford  v. 
'urket,  2  Marsh.  438. 

569.  An  award  fixing  a  boundary  of  land  is  not 
evidence  to  the  jury,  in  an  action  of  trespass  qua^ 
re  dausum  /regit.  Drane  v.  Hodges,  1  Har.  &> 
M'Hen.  262.  See  Whitnoy  v.  Holmes,  15  Mass. 
152. 

570.  Semb.  that  an  award  on  parol  submission, 
as  to  the  boundaries  or  location  under  a  deed  of 
land,  is  binding  in  an  action  of  ejectment.  Jack-- 
son  V.  Gager,  5  Cow.  383. 

571.  Where  an  award  setties  the  boundary  of 
land,  it  is  sufficient  to  enable  the  party  to  whom 
the  land  has  been  awarded  to  bring  an  action  of 
ejectment,  and  is  a  justification  in  an  action  of 
trespass  brought  by  the  other  party.  SelUek  \ 
AdJams,  15  Johns.  197. 
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572.  A  a  agreement  to  submit  a  question  of 
boundary  to  arbitration  defeats  the  operation  of 
the  statute  of  limitations.  HurU  ▼.  Guilford,  4 
Ham.  310. 

573.  In  Pennsylvania,  in  ejectment|  an  award 
of  referees,  made  under  the  act  of  1705,  where  the 
submission  is  of  all  matters  in  controversy  in  the 
cause,  is  not  conclusive  of  title.  Duer  v.  Boyd, 
1  S.  &  R.  203. 

574.  Bvt  where  there  was  a  dispute  respecting 
boundaries,  and  the  parties  entered  into  an  agree- 
ment to  refer  the  question  to  three  men,  whose 
award  was  to  be  considered  as  fixing  the  boundary 
line  forever,  and  bound  themselves  in  a  certain 
oenalty  to  abide  by  the  award,  it  was  held  that 
Ihe  award  was  conclusive.  Davis  v.  Havardj  15 
B.  &  R.  165. 

575.  And  it  seems  that  an  award  at  common 
jaw  is  conclusive  of  title,  and  the  specific  execu- 
tion of  such  awards  will  be  enforced  by  the  court. 
ib.  See  Dixon  v.  Moorhead,  Addis.  216.  231,  in 
note,  Calkoun  v.  Dunning,  4  Dall.  120,  and  the 
remarks  of  C.  J.  Tilghman  upon  these  cases  in 
1  S.  &  R.  209,  and  15  S.  &  R.  171. 172,  and  of  J. 
Yeates  in  1  S.  &  R.  213. 

576.  Where  referees  award  that  the  defendant 
shall  tender  a  deed,  or  pay  a  sum  of  mone^,  and 
he  files  exceptions  to  the  report,  which  is  con- 
firmed by  the  court,  he  waves  his  election,  and  is 
precluded  from  tendering  the  deed  afler wards; 
and  a  scire  facias,  oi^ucn  report,  need  not  state 
that  the  deed  has  not  been  made.  Broum  v. 
Young,  1  Yeates,  76. 

577.  A  judgment  on  report  of  referees,  with  a 

stay  of  execution  until  a  deed  for  land  should  be 

filed,  and  until  the  court  should  adjudge  the  same 

to  convey  a  good  title  in  fee  simple  to  the  plain- 

.tiff,  was  held  good   on  error.     Bard  v.   Wilson, 

3  Yeates,  149.    J^ickolas  v.  Wolf ersper get,  5  S.  & 
R.  167,  (under  a  compubory  arbitration.) 

578.  Where  plaintiff*  and  defendant  submitted 
to  arbitrators,  under  an  arbitration  bond,  no  suit 
pending,  a  dispute  concerning  a  certain  gristpmill, 
and  five  acres  of  land  on  which  it  stood,  together 

*with  all  books,  accounts,  debts,  and  demands,  of 
whatever  nature,  and  the  arbitrators  awarded  to 
the  plaintiff  one  third  of  ttie  saw-mill,  one  third 
of  the  mill-yard,  one  third  of  the  water  privilege, 
and  land  enough  to  make  in  all  two  thirds  of  five 
acres,  bounded,  &c.,  to  be  so  surveyed  as  not  to 
include  defendant's  house  and  barn,  and  plaintiff 
to  remove  a  certain  gristpmill,  adioining  said  saw- 
mill, within  three  months ;  helci  the  award  was 
not,  on  its  face,  void,  and  the  jury  were  to  decide 
whether  the  parol  evidence  offered  invalidated  or 
supported  it.     Hewitt  v.  Furman^  16  S.  &  R.  135. 

579.  In  Tennessee,  an  award  cannot  transfer 
real  estate,  unless  it  be  in  writing  and  under  seal. 
Darby  v.  Pleasant ^  5  Hayw.  151.  Nor  estop  a 
party  from  claiming  it  Darby  v.  M' Carroll,  5 
Hayw.  287. 

^80.  A  and  B  submitted  to  arbitrators  the  title 
to  certain  land,  who  decided  in  favor  of  A.  After- 
wards, in  a  submission  of  all  controversies  be- 
tween A  and  B  to  other  arbitrators,  the  title  to  the 
same  land  was  brought  in  question  by  B.  It  was 
held  that  the  validity  of  the  first  award  was  sub- 
mitted to  the  last  arbitrators,  but  that  they  could 
not  go  behind  that  award  to  examine  the  merits, 
being  confined  to  an  examination  of  the  regularity 
of  the  proceedings  of  the  first  arbitrators.  Carey 
V.  WUcox,  6  N.  Hamp.  177. 

581.  A  parol  submission  to  arbitration  of  dis- 
putes concerning  the  title  to  land  is  void  by  the 
sUtute  of  frauds.     Stark  v.  Cannady,  3  Litt.  402. 

582.  Where  the  price  of  land,  and  not  the  ques- 
tion of  title  is  submitted,  the  submission  and  award 
need  not  be  by  deed.    Davy  v.  Faw,  7  Cranch,  171. 


583.  A  parol  submission  uid  award  that  B 
shall  pay  to  M.  a  sum  of  money  as  a  compensation 
for  tlie  future  use  of  M.'s  private  road,  made  by 
him  partly  over  his  own  ,land,  and  partly  over  me 
land  of  others,  without  their  permission,  is  valid ; 
the  passing  a  permanent  right  of  way  not  being  in 
the  contemplation  of  the  parties.  Mitchell  v.  Bysh, 
7  Cow.  18o.  Such  a  submission  and  award  are 
not  an  agreement  concerning  an  interest  in  land, 
within  the  statute  of  frauds,  ib, 

584.  An  award  that  a  road  he  the  joint  property 
of  the  parties,  and  their  heirs  and  assigns,  to  use, 
possess,  and  enjoy  as  a  road,  free  and  clear  from 
any  molestation,  each  from  the  other,  is  not  broken 
by  refusal  of  one  of  them  to  let  the  public  travel 
the  road.     Webb  v.  Fishy  1  South.  371. 

585.  A  and  B  made  their  submission  to  arbitra- 
tors, stating  that  whereas  they  had  a  caUse  sub- 
sisting between  them,  relative  to  the  right  of 
turning  the  water  from  a  certain  spring,  or  rivulet, 
each  one  claiming  the  right  to  turn  the  water  on 
to  his  own  land,  they  submitted  the  matter  to  the 
final  decision  of  C  and  D,  engaging  to  abide  such 
decision,  under  a  penalty.  The  arbitrators  made 
such  an  award,  in  which  they  decided  what  were 
the  rights  of  the  parties  respectively  in  relation  to 
the  use  of  the  water,  and  prescribed  the  mode  in 
which  those  rights  should  be  exercised.  In  an 
action  of  assumpsit,  brought  by  A  against  B  for  an 
alleged  violation  of  A's  right,  it  was  held,  1.  that 
the  matter  submitted  was  the  right  to  the  use  of  the 
water,  and  such  right  was  correctly  made  the 
subject  of  the  award  ;  2.  that  so  much  of  the  awan^ 
as  related  to  the  future  conduct  of  the  parties  wafr 
unauthorized  by  the  submission,  and  void ;  3.  that 
no  action  would  lie  on  such  award  for  an  infringe* 
ment  of  any  right  decided  by  it,  although  in  a 
proper  action  it  would  be  conclusive  evidence  of 
said  right.    Dutton  v.  Gillet,  5  Conn.  172. 

586.  The  award  of  commissioners  appointed 
under  the  act  of  congress  to  settle  the  claims  of 
the  New  England  Mississippi  Land  Company  and 
others  to  the  Yazoo  lands,  is  not  conclusive  be- 
tween the  scrip-holders  and  the  company  as  to 
their  rights,  denved  under  the  grants  of  certificates 
of  shares  in  the  stock  of  the  company.  The  com- 
missioners had  no  jurisdiction  of  such  question. 
GUman  v.  Brown,  1  Mason,  191.  See  14  Mass. 
123,  same  parties. 

587.  The  award  of  commissioners  under  the 
New  York  statute  of  March  11th,  J  793,  to  settie 
the  limits,  &c.,  between  the  Kayaderosseras  pat- 
ent, the  Halfmoon  patent,  and  the  Shannondnoi, 
or  Clifton  Park  patent,  was  operative  upon  such 
persons  only  as  petitioned  for  the  act,  whether 
proprietors  of,  purchasers  from,  or  lessees  under,  the 
patents.    Jackson  v.  Davis,  5  Cow.  123. 

( i.)     Effect  of  an  Award. 

588.  An  award  on  a  matter  properly  submitted, 
merges  the  original  demand.  Tevis  v.  Tevis,  4 
Monr.  47.     Evans  v.  M'Kinseyj  6  Litt.  263. 

589.  Where  the  matter  is  not  a  subject  of  arbi- 
tration, or  is  a  specialty,  and  the  submission  is  by 
parol,  the  original  demand  is  not  affected.  Lags' 
don  V.  Roberts,  3  Monr.  257. 

590.  Parties,  agreeing  to  refer  a  question  to 
their  respective  governments,  are  concluded  by 
the  decision  of  Die  ministers  of  their  govern- 
ments, resident  here ;  and  such  decision  is  sufii- 
cienUy  proved  by  a  letter  from  the  consul-general 
of  the  party  against  whom  the  decision  is,  stating 
what  tne 'ministers  had  ordered  him  to  communi- 
cate as  their  decision.  Gernon  v.  Cochran,  Bee, 
209. 

591.  Arbitrators,  having  liquidated  a  bond,  and 
fixed  the  depreciation,  the  obligor  paid  the  mon- 
ey; afterwards,  a  depreciation  table  was  estab- 
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lished  bj  the  legislatare,  redacing  debts  more 
than  tlie  arbitratora  had.  In  an  action  to  reclaim 
Uie  surplus  thus  paid  bv  the  obligor,  the  award 
was  held  to  be  Q.b&r.^Colcock  v.  Wainwright.  1 
B^j,  114. 

oWi.  An  award,  on  submission  of  the  qaestion 
whether  there  was  a  riffht  of  set-off,  is  conclusive. 
Grtem  v.  Darlings  5  Mason,  201. 

503.  Where  the  subject  of  a  submission  is  a 
contract  subsistmff  between  the  parties,  the  legal 
effect  of  the  award  is  to  extinguish  such  contract. 
Curley  ▼.  Dean,  4  Conn.  259. 

594.  Where  an  award  creates  a  new  duty,  in- 
stead of  that  which  was  in  controversy,  the  party 
has  his  remedy  on  the  award,  and  cannot  resort  to 
the  original  cause  of  action ;  for  the  award  is  a 
good  bar  to  that  action.  Armstrong  v.  Masteny  11 
Johns.  189. 

595.  An  award  performed  will  be  a  bar  to  an 
action  for  the  matters  submitted,  until  regularly 
set  aside;  nor  can  the  plaintiff,  in  such  action, 
attack  its  validity ,  by  alleging  fraud  in  the  party  in. 
obtaining  it.  Bulldey  v.  Stewart^  1  Day,  130. 
H&mts  V.  Aery,  12  Mass.  134.     S.  P.  8  Mass.  402. 

596.  A  plea  of  award,  in  pursuance  of  a  parol 
submission,  is  a  good  bar  witliout  an  averment  of 
a  performance.  Jessifnan  v.  Haverhill  Iron  Com- 
pany ^  1  N.  Hamp.  68. 

597.  Plea  of  an  award  need  not  aver  a  promise  to 
abide  by  or  perform  it ;  this  being  inferred  from 
the  submission.   Evans  v.  M'Kinsey,  6  Litt.  265. 

598.  Where  parties  have  submitted  all  demands, 
and  the  referees  have  made  their  report  on  all  de- 
mands submitted,  and  the  court  has  rendered  judg- 
ment thereon ;  still  it  may  be  shown,  in  an  action 
afterwards  brought  on  a  particular  demand,  that, 
not  being  in  dispute,  it  was  not  laid  before  the 
referees }  and  the  action  may  be  maintained. 
Wtbster  v.  Lety  5  Mass.  334.  S.  P.  J^euman  v. 
Woody  Mart.  &,  Terg.  190.  Birkhtck  v.  Barrows, 
2  Hall,  51.  Contra,  Wheeler  v.  Van  Houten,  12 
Johns.  311.  Bunnd  v.  PintOy  2  Conn.  431.  Park 
▼.  UaUey,  2  Root,  100. 

599.  So,  where  an  account  was  filed  in  offset, 
and  aAerwards  there  was  a  reference  of  the  action 
and  all  demands,  and  the  referees  reported  that  the 
plaintiff  had  not  supported  the  demand  made  by 
him,  the  defendant  was  held  entitled  to  maintain 
an  action  against  the  plaintiff  on  the  account, 
upon  which  the  referees  did  not  report.  Hodges 
V.  Hodges,  9  Mass.  320.    See  Mart.  &  Yerff.  190. 

600.  A  private  agreement  to  submit  all  demands 
.   to  arbitration  is  no  oar  to  an  action  for  a  particular 

demand,  not  laid  before  the  referees.  Whiitemore 
V.  fVhittemore,  2  N.  Hamp.  26. 

601 .  But  an  action  lies  for  a  breach  of  the  agree- 
ment, and  the  award  made  on  the  other  demands 
is  binding,  unless  the  spirit  and  mutuality  of  the 
submission  be  thereby  violated,  ib.  Jhrasher  v. 
Haynes,  2  N.  Hamp.  429. 

602.  And  where  an  action  for  money  had  and 
received  was  submitted  by  a  rule  of  court  to  ref- 
erees, the  plaintiff  acknowledging  in  the  rule  that 
he  had  no  other  demand  against  the  defendant, 
the  referees  reported  that  the  defendant  still  held 
sundry  notes,  toe  proceeds  of  which,  when  collect- 
ed, would  belong  to  the  plaintiff;  on  an  objection 
to  the  acceptance  of  the  report,  the  court  said,  that 
the  referees  having  eipressly  negatived  the  plain- 
tiff's concession  that  he  had  no  other  demand  on 
the  defendant  than  for  money  received ^  that  con- 
cession would  be  no  bar  to  his  recovery  in  a  fbture 
action,  if  he  should  prove  in  such  action  that,  by 
the  defendant's  laches,  the  notes  of  the  plaintiff 
had  become  of  no  value  t»  him.  Boyd  v.  Davis,  7 
Mass.  359. 

603.  Where  a  general  submission  to  arbitration 
18  by  paroly  matters  then  existing,  bat  not  laid  be- 


fore the  arbitrators,  nor  adjudicated  by  them,  are 
not  barred  by  their  award.  Buck  v.  Buck,  2 
Verm.  417.   See  Hewitt  v.  Furman,  16  S.  &  R.  135. 

604.  *'  All  debts,  dues,  and  demands,  heretofore 
subsisting  between  the  parties,"  were  submitted  to 
arbitration,  and  on  the  same  day  one  of  them  gave 
the  other  a  note,  payable  at  a  distant  day,  in  spe- 
cific articles.  In  an  action  on  this  note,  it  was 
decided  that  it  was  not  barred  by  the  submission 
and  award  thereon,  not  being  included  in  the  sub- 
mission.    Bixby  V.  Whitney,  5  Greenl.  192. 

605.  And  that,  if  it  had  been  included,  yet  if  the 
referees  refused  to  consider  it  on  the  ground  that 
it  was  not,  the  note  might  be  recovered  in  the 
suit,  ib. 

See  Actions,  VIII. 

606.  Payment  of  the  sum  awarded  is  equivalent 
to  a  final  discharge  from  the  receiver  of  the  money ; 
and  from  payment  a  discharge  will  be   presumed. 
Purdy  V.   Delavan,   I  Caines,  319.    M'Kinstry  v 
Solomons,  2  Johns.  67. 

607.  An  award  in  favor  of  two  partners,  on  a 
submission,  by  one,  of  the  partnership  demands, 
may  be  discharged  by  payment  to  the  other  part- 
ner ;  but  such  payment  will  not  be  good,  ir  the 
partner  entering  into  the  submission  have  a  letter 
of  attorney,  known  to  the  other  party  before  the 
submission,  empowering  him  to  receive  the  money 
to  his  own  use.     Peters  v.  Peiree,  8  Mass.  398. 

608.  Where  there  was  an  amicable  submission 
to  two  arbitrators,  who,  with  a  third,  to  be  chosen 
by  them,  were  to  decide  whether  certain  work  done 
by  the  plaintiff  was  conformable  to  contract,  and  the 
two,  without  the  concurrence  of  the  third,  awarded 
pay  to  the  plaintiff  for  extra  work  ;  evidence  of  the 
award  was  rejected,  on  a  subsequent  trial  between 
the  parties.     Bayns  v.  Gaylord,  3  Watts,  301. 

609.  In  an  action  on  a  bond  against  the  adminis- 
trator of  the  surety,  a  judgment  on  an  award  against 
the  principal  in  a  former  action,  brought  by  the 
plaintiff  against  the  principal,  is  not  evidence. 
BeaU  V.  Beck,  3  Har.  A  M'Hen.  242. 

610.  A  demand  was  submitted  to  two,  with  a 
provision,  that  if  they  should  not  agree,  they  might 
choose  one  or  more  with  them,  the  report  of^^ whom, 
being  made  as  soon  as  might  be,  should  be  opened 
by  the  parties,  or  be  returned  to  any  court  of^  com- 
mon pleas  in  the  county,  judgment  thereon  to  be 
final.  The  two  not  agreeing,  they,  with  the  parties* 
consent,  appointed  three  others,  and  the  whole 
number  made  a  report  against  the  party  claiming, 
which  was  not  returned  to  court,  but  was  opened 
by  consent  of  both  parties,  and  each  paid  half 
tne  cost,  agreeably  to  the  report.  Held  that 
these  proceedings  bound  the  parties,  and  that  the 
award  was  a  good  bar  to  an  action  on  the  claim 
thus  submitted.    Norton  v.  Savage,  1  Fairf.  455. 

See  post,  VI.  7. 

IV.   Of  the  Remedy  on   Arbitration    Bonds  and 

Awards, 

611.  A  bond  given  on  an  award  made  in  pursu- 
ance of  an  order  of  court,  in  an  action  on  a  bond 
given  for  a  gaming  consideration,  will  be  void  on 
the  defendant's  plea.    Haley  v.  Long,  Peck,  93. 

612.  In  cases  of  bonds  to  perform  awards,  there 
are  two  remedies  :  Ist,  at  law,  upon  the  bond,  in 
which  a  plea  that  arbitrators  made  no  award 
would,  if  true,  defeat  the  plaintiff's  action.  2d. 
If  any  act  be  awarded  to  be  done,  for  which  a  com- 
plete remedy  cannot  be  had  at  law,  (such  as,  tb 
make  a  conveyance,)  a  bill  in  equity  for  the  spe- 
cific performance  of  the  award  is  common  and 
proper ;  but  the  court  cannot  decree  specific  per- 
formance when  no  award  has  been,  or  can  be, 
made.    SmaUwood  v.  Mercer,  1  Wash.  290. 

See  Attachhbnt,  V.  (e.) 
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'  613.  In  debt  apon  an  arbitration  bond,  the  de- 
fendant '  pleaded  no  award  made  within  the  time 
limited  in  the  condition  of  the  bond.  To  this  the 
plaintiff  replied  that  the  parties,  by  deed,  subie- 
quently  to  the  time  of  making  the  bond,  agreed  to 
extend  the  time  for  making  the  award,  ana  set  out 
an  award  made  within  the  extended  time.  It  was 
held,  upon   demurrer,  that  the  replication  was 

food.  Brovm  v.  Copp^  5  N.  Hamp.  346.    Coktra, 
\eenutn  v.  Adams^  9  Johns.  115.     See  aii/«,  I. 

614.  In  an  action  on  an  arbitration  bond,  under 
a  plea  of  payment,  and  notice  of  aet-off,  the  de- 
fendant may  set  off  sealed  bills,  drawn  by  the 
plaintiff,  payable  to  A  B,  and  assigned  to  the  de- 
fendant before  the  action  is  brought,  although  the 
bills  contain  neither  the  word  <<  assigns"  nor  <*  or- 
der."    Sheppard  v.  StUea,  2  Halst.  %. 

615.  In  an  action  of  debt  on  bond  conditioned 
for  the  performance  of  an  award,  the  defendant 
pleaded  that  the  arbitrators  had  refused  to  hear  or 
investigate  a  certain  claim  which  he  set  forth,  and 
which  he  averred  was  within  the  submission. 
This  plea,  on  demurrer,  was  adjudged  good. 
Harlur  v.  Hough,  2  Halst.  428. 

616.  In  Pennsylvania,  an  action  may  be  main- 
tained upon  an  arbitration  bond,  although  the 
award  was  given  in  an  action  instituted  by  agree- 
ment before  a  justice  of  the  peace,  and  was  for  a 
sum  exceeding  his  jurisdiction,  and  although  his 
judgment  upon  the  award  has  been  reversed  bjr 
ceriwrari.    Siotum  v.  TityUtr,  8  S.  &  R.  399. 

617.  But  to  an  action  of  debt  on  bond  for  the 
payment  of  roone^  generally,  the  defendant  cannot 
■et  up  the  bar  or  an  award,  in  a  suit  upon  the 
same  bond  before  a  justice  of  the  peace,  for  a  sum 
beyond  his  jurisdiction.  M'KUlip  y.  M'KUlip, 
2  S.  &  R.  489,  as  sUted  as  explained  by  Tilgh- 
man,  C.  J.,  in  8  S.  &  R.  401-2. 

618.  In  an  action  on  an  arbitration  bond,  it  is 
competent  for  the  pluntiff  to  recover  the  amount 
of  an  award  in  favor  of  the  original  defendant  in 
the  action.  Le  Barron  v.  Harrwtf  2  Pennsyl.  154. 
S.  P.  Pride  V.  TTufrnpaon,  ib.  158. 

619.  A  set-off  is  allowable  against  an  award,  in 
an  action  on  the  arbitration  oond.  'Burg6$s  v. 
Tucker,  5  Johns.  105.  But  the  penalty  of  the 
bond  remains  as  a  security  for  all  future  breaches 
of  tlie  condition,  ib. 

620.  No  action  lies  on  the  penalty  of  an  arbitra- 
tion bond  for  the  non-performance  of  an  award, 
where  the  award  is  not  made  within  the  time 
specified  in  the  condition  of  the  bond,  though  the 
parties,  by  an  agreement  under  their  hands  and 
seals,  had  enlarged  the  time  for  making  the  award, 
and  the  award  was  made  within  such  enlarged 
time.  The  oroper  remedy  is  on  the  submission 
implied  in  the  agreement  to  enlarge  the  time. 
Freeman  v.  Adams,  9  Johns.  115.  S.  P.  Peters  v. 
Johnson,  3  Har.  &  J.  291. 

621.  Upon  demurrer  to  a  declaration  u^on  an 
arbitration  bond,  it  will  be  intended  that  the  arbi- 
trators acted  within  the  submission,  unless  the 
contrary  appear  upon  the  face  of  the  award.  Ba- 
con V.  fVilbery  1  Cow.  117. 

622.  Misconduct  of  an  arbitrator  cannot  be 
pleaded  or  set  up  as  defence  to  an  action  at  law 
upon  an  arbitration  bond.  The  same  rule  prevails 
with  respect  to  error  or  mistake  of  law  or  fact,  in 
making  an  award,  which  does  not  appear  on  the 
face  ofit.     Sherron  v.  Wood,  5  Halst.  7. 

623.  In  such  action,  want  of  notice  to  the  de- 
fendant by  the  arbitrators  or  umpire  is  not  a  de- 
fence. Elmendorf  v.  Harris,  5  Wend.  516.  Mil- 
Ur  V.  Kennedy,  3  Rand.  2. 

624.  The  penalty  of  an  arbitration  bond  does 
not  so  limit  the  power  of  the  arbitrators  that  they 
cannot  award  a  sum  beyond  it  Ex  parts  WaUis. 
7  Cow.  522. 


'625.  An  action  of  debt  will  Ue  mi  «a  awanl  of 
money,  without  re^rd  to  the  penalty  of  the  bond, 
the  penalty  being  important  only  to  enfi>roe  pay- 
ment of  damages  for  a  repM»ition,  in  which  ciM 
tile  bond  must  be  made  the  direct  foundation  of 
the  action.  t6. 

626.  It  is  no  defence  to  an  action  on  an  awiid, 
that  the  arbitrators  awarded  a  sum  of  money  npcm 
a  claim  which  the  law  would  not  enforce,  as  aa 
award  cannot  be  impeached,  in  an  action,  on  the 
ground  that  it  is  against  law.  Mitchell  v.  Butk, 
7  Cow.  185. 

627.  Parties  submitted  to  arbitration,  pursuant 
to  statute  1821,  (Maine,)  and  the  debtor  also  gave 
a  bond  to  the  creditor  to  pay  the  sum  awarded,  in 
six  months.  Though  the  report  of  the  referees 
was  not  made  to  the  court  neld  next  after  the 
award  made,  as  the  statute  requires,  yet  this  was 
held  to  be  no  bar  to  a  suit  on  tne  bond.  Small  v. 
Connor,  8  Greenl.  165. 

628.  It  is  no  cause  to  refuse  judgment  on  an 
avrard,  that  one  of  the  parties  ^in  an  action  that 
survives)  died  afler  the  submission  by  rule  of 
court,  and  before  the  hearing.  Socon  v.  Crandonj 
15  Pick.  79. 

^9.  The  clause  in  the  condition  of  an  arbitra- 
tion bond  that  ^*  the  parties  shall  abide  by  the 
award  of  the  arbitrators,"  does  not  mean  that  they 
shall  acquiesce  in  the  award  when  made,  but  only 
that  they  shall  await  the  award,  without  revoking 
the  submission.    Shaw  v.  Hatch,  6  N.  Hamp.  16£ 

630.  It  is  no  defence  to  an  action  on  an  award, 
that  the  plaintiff  had  promised  to  correct  any  mis- 
takes which  may  have  been  made  by  the  arbitra- 
tors.    Efner  v.  Shaw,  2  Wend.  567. 

631.  Proof  is  admissible,  to  bar  an  acUon  on  an 
award,  that  the  arbitrators  resigned  their  authority 
before  making  the  award,  and  that  their  reagna- 
tion  was  accepted  by  the  parties.  Rdyea  v.  Juim- 
say,  2  Wend.  602. 

^Xl.  The  condition  of  a  bond  was,  to  perform 
an  award,  but  the  condition  was  silent  as  to  the 
time  when  the  award  should  be  rendered.  It  was 
held  that  the  penal  part  of  the  bond,  acknowledg- 
ing the  sum  **  by  us  to  be  paid,  three  months  from 
the  date  hereof,^'  did  not  limit  the  power  of  the 
arbitrators,  and  so  make  void  an  award  rendered 
afler  the  three  months  had  elapsed.  Armstrong 
V.  Robinson,  5  Gill  &.  Johns.  412. 

633.  A  plea,  averring  that  a  bond  fin  suit)  for 
the  performance  of  an  award  is  void  by  the  stat- 
ute of  another  sUte,  where  it  was  executed,  must 
set  forth  that  statute  with  particularity.  Titus  v. 
Scantling,  3  Blackf.  372. 

634.  If  a  report  find  a  sum  of  money  due  from 
the  plaintiff  to  the  defendant,  the  latter  cannot 
(in  Pennsylvania)  enter  up  judgment  and  issue 
execution,  but  must  proceed  by  scire  facias 
where  the  action  is  for  debt  or  damages ;  or  resort 
to  the  remedy  by  attachment  in  other  cases. 
BlaeJcbum  v.  Markle,  6  Binn.  174.  12  S.  &  R.  143. 

635.  Where  a  report  of  referees  was  made  in 
favor  of  the  plaintiff,  who  filed  exceptions,  and 
afterwards  the  report  was  confirmed,  it  was  held 
that  the  plaintiff  was  not  entitled  to  interest  from 
the  time  of  filing  the  exceptions  to  the  day  of  con- 
firming the  award.  Rouse  v.  Zeigle,  1  Browne, 
329. 

636.  Awards  made  under  the  act  of  1705,  and 
confirmed  by  the  court,  have  the  same  effect  as 
the  verdict  of  a  jury,  and  no  more.  Williams  t. 
Craig,  I  Dall.  314.  Duer  v.  Boyd,  1  S.  &  R. 
203. 

637.  Execution  cannot  issue  on  a  report  of  ref- 
erees until  afler  the  exjMr^tion  of  four  days,  or 
before  the  notice  to  the  adverse  party.  Barre  v. 
Ajglerk,  2  Teates,  274. 

638.  Where  referees  had  been  appointed  to  re- 
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ttort  to  ntat  Imii,  it  wu  Keld  that  the  agreement 
wA  not  avtiiorise  tht  iMutag  of  execution  upon  the 
report  into  offioe,  during  vacation;  although  a 
•era  bad  intervened  between  the  entering  of  the 
nde  and  the  appointment  of  referees.  Hart  v. 
Mnu9y  I  Dall.  355. 

6d9.  Judgment  cannot  be  aiffned  and  roll  filed 
•n  the  report  of  referees,  until  tour  days  aAer  the 
fittoff  of  the  report  and  entry  of  rule  for  judgment. 
9myaer  v.  Jenkins,  6  Wend.  533. 

(>40.  Thouorii  a  party  agrees  that  an  award  shall 
be  entered  a  judgment  of  court,  yet  tlie  summary 
remedy  of  a  judgment  on  motion  cannot  be  given 
against  him.     Dams  v.  M^ConflM,  3  Stew.  492. 

64K  If  it  be  agreed,  in  the  submission  to  arbi- 
tration, that  the  money  awarded  to  tlie  plaintiff, 
if  any,  shall  be  paid  to  the  sheriff,  for  the  benefit 
of  his  creditors,  the  subsequent  proceedings  must 
be  in  that  style  also.  Coupland  v.  Anderson,  2 
Call,  106. 

642.  Where  reference  of  a  cause  pending  in 
court  is  not  made  under  an  order  of  court,  and 
the  court  refuse  to  confirm  the  award,  the  party 
must  resort  to  the  ordinary  remedy  at  law,  or  in 
equity,  founded  on  the  agreement  and  award. 
Banert  v.  Eckert,  4  Wash.  C.  C.  325. 

643.  Where  parties  agree  to  submit  to  arbitra- 
tion, and  that  '*  the  award  is  to  be  entered  of  record 
and  made  a  rule  of  court  at  the  next  term,  and 
which  award  when  entered  is  to  have  the  force 
and  effect  of  a  judgment,*'  it  is  irresrular  and 
erroneous  for  the  court  to  enter  up  a  judgment  on 
the  award.     Cromwell  v.  March,  1  Breese,  230. 

644.  In  Massachusetts,  if  money  only  be  award- 
ed to  be  paid,  as  then  due,  execution  issues  as  in 
other  cases  of  judgments.  Commonwealth  v.  Pe- 
jepscut  Proprietors,  7  Mass.  399. 

645.  But  if  the  award  be  prospective,  by^  order- 
ing money  to  be  paid  in  fiUuro,  or  a  specific  act 
to  be  done,  no  execution  will  issue,  but  tne  remedy 
is  by  attachment,  or  action  on  the  award ;  and  if 
a  benefit  be  to  accrue,  or  a  right  be  made  to  de- 
pend on  the  performance  of  a  condition,  the  party, 
if  the  condition  be  performed,  is  entitled  to  the 
same  remedies  to  enforce  the  award  ;  but  if  it  be 
not  performed,  the  benefit  or  right  does  not  ac- 
crue, ib,  SkilUnffs  y,  CooUdge,  14  Mass.  43. 

646.  An  award  furnishes  no  ground  of  action, 
unless  it  is  published  to  the  parties.  Kingsley  v. 
BiU,  9  Mass.  196. 

647.  In  New  Hampshire,  this  rule  holds  only 
where  it  is  stipulateo  in  the  submission  that  the 
award  shall  be  notified  to  the  parties.  Parsons  v. 
Mdrieh,  6  N.  Hamp.  264. 

648.  A  justice  of  the  peace  has  no  authority  to 
enter  judgment  and  issue  execution  on  an  award. 
Warthen  v.  Stevew,  4  Mass.  448.    9  Mass.  196. 

649.  A  judgment  on' the  report  of  referees  can- 
not vary  from  the  report ;  the  whole  power  of  the 
court  being  that  of  accepting,  rejecting,  or  recom- 
raittinff  the  report.  If  therefore  the  report  be 
conditional,  so  must  be  the  jud^ent.  Common- 
teealtli  v.  Pejepscut  Proprietors,^  Mass.  399. 

650.  Judgment  may  be  rendered  on  a  report  for 
a  less  sum  wan  is  therein  awarded,  if  the  prevail- 
ing party  release  the  difference  on  the  award. 
Phelps  V.  Goodman,  14  Mass.  252. 

651 .  If  a  report  of  referees,  under  a  rule  of 
court,  be  lost,  judgment  may  be  rendered  on  a 
copy  of  it.  LiUle  v.  Gardner,  5  N.  Hamp.  415. 
And  parol  proof  is  admissible  to  show  the  contents 
of  a  lost  award  and  submission.  Brown  v.  East, 
5  Monr.  406. 

652.  A  judgment  on  the  report  of  referees  being 
reversed  on  error,  because  entered  in  vacation, 
tlie  court  below  may  still  proceed  and  render  a 
regular  judirment  on  the  report.  And  the  court 
of  error  will  so  amend  the  general  entry  of  re- 
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versal,  as  to  allow  a  new  judgment  below.    Hop' 
kins  V.  Flynn,  7  Cow.  526. 

653.  If  fraud  of  the  party  in  procuring  an  award 
ever  be  a  good  defence  at  law  to  a  suit  thereon, 

J  ret  an  award  cannot  be  avoided  by  showing  mere- 
y  that  a  claim  presented  to,  and  allowed  Dy,  the 
arbitrators,  bad  been  previously  paid,  and  that 
known  by  the  plaintiff.  Emerson  v.  Udall^  8 
Verm.  357. 

654.  Upon  a  verdict  or  award  finding  for  the  de- 
fendant six  cents  damages  and  six  cents  costs^  the 
defendant  cannot  take  out  a  retomo  habendo  for 
the  amount  of  rent.  The  jury,  or  arbitrators, 
must  find  the  amount  of  rent  due,  if  any.  ifois- 
ard  V.  Johnson,  1  Asbm.  58. 

655.  Assumpsit  will  not  lie  on  an  award  made 
under  a  submission  under  seal.  TtUiis  v.  SeweU, 
3  Ham.  513. 

656.  A  demand  is  not  necessary  to  sustain  an 
action  on  an  award,  except  where  the  award  is  to 
pay  money  on  request.  Parsons  v.  Aldrich,  6  N. 
Hamp.  264. 

657.  If,  by  the  terms  of  an  award,  acts  are  to 
be  done  on  the  same  day  by  both  parties  to  the 
submission,  in  an  action  by  one  partv  for  non-per- 
formance by  the  other,  the  plaintiff  must  aver 
performance,  or  an  offer  to  perform,  on  his  part. 
If  he  omit  such  averment,  the  defendant  may 
have  oyer  of  the  award,  and  demur  to'the  devlarar 
tion,  or  he  may  plead  the  plaintiff^s  non-perform- 
ance in  bar  of  the  action.  Huy  v.  Brown,  12 
Wend.  591. 

658.  Where  a  proportion  of  a  lottery  prixe  is 
directed  to  be  paid,  and  a  suit  is  brought  on  the 
award,  it  is  not  necessary  to  declare  that  the  prise 
was  drawn  in  a  lottery  authorized  b^  law.  The 
defence  tliat  the  lottery  was  unauthonxed,  if  it  ex- 
isted, should  have  been  made  before  the  arbitral 
tors.     Waif  v.  Barry,  12  Wend.  377. 

659.  The  defendant  should  plead,  to  an  action 
on  an  award,  either  that  there  is  no  award,  or 
should  aver  performance  or  an  excuse  for  non- 
performance.    Wooden  v.  lAttU,  3  M'Cord,  487. 

660.  After  a  parol  award,  the  law  raises  a  prom- 
ise to  pay,  and  no  express  assumpsit  is  required ; 
but  there  should  be  a  special  count  in  the  declara- 
tion.   Swicard  v.  WisUon,  2  Rep.  Con.  Ct.  218. 

661.  Where  fees  are  awarded  to  be  paid,  by  one 
of  the  parties,  to  the  arbitrators,  it  seems  that  the 
other  party  cannot  recover  them,  in  an  action  on 
the  awardj  at  least  not  without  actual  payment  by 
himself.    PUat  v.  Smith,  14  Johns.  368. 

662.  The  administrator  of  an  estate  made  a 
bond  to  the  heirs,  conditioned  that  he  would  per- 
form the  award  of  an  arbitrator,  to  whom  the  par- 
ties agreed  to  submit  all  differences  concerninsr 
the  settlement  of  the  estate,  and  who  should 
award  when  and  how  the  administrator  should 
settle  his  final  account  in  the  probate  court,  and 
what  items  of  debt  and  credit  should  constitute 
that  account.  The  heirs  made  a  like  bond  to  the 
administrator.  The  arbitrator  awarded  that  the  ad- 
ministrator should  present  his  final  account,  in  a 
given  form.  This  was  done  by  the  administrator, 
except  that  he  added  thereto  a  claim  for  expenses 
of  settlement  with  the  widow  and  heirs,  which 
claim,  so  altered,  was  allowed  by  the  probate  court. 
Held  that  this  was  a  breach  of  the  condition  of 
the  bond,  though  the  added  claim  might  have 
been  for  services  subsequent  to  the  award.  Held 
also,  that  the  heirs  by  not  appealing  from  the  de- 
cree allowing  the  account,  and  by  accepting  their 
distributive  shares,  with  a  knowled^  of  the  al- 
lowance of  said  claim,  had  not  waved  their  reme^ 
dy  on  the  bond.     Stratton  v.  Mason,  15  Pick.  508. 

663.  It  was  stipulated  in  a  bond  that  the  award 
should  be  made  before  a  certain  day,  "  provided 
that  if  either  party,  by  affected  delay,  or  otnerwlse 
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E recent  the  arbitrators  from  making  their  award 
y  the  time  limited,  the?  shall  be  at  liberty  to 
make  up  their  award,  taking  such  time  as  they 
shall  think  reasonable.**  The  arbitrators  met  the 
parties  before  the  day  fixed,  but,  at  the  defendant's 
request,  adjourned  to  a  day  beyond  it,  when  they 
again  met  the  parties,  and  made  up  their  awara. 
Held,  that  they  had  authority,  under  the  proviso, 
so  to  do.     Bixbv  v.  Whitney ^  2  Fairf.  62. 

G64.  It  was  further  held  that  the  enlarged  time 
extended  to  all  the  purposes  of  the  arbitrators* 
i4>pointment,  and  not  merely  to  the  making  up  and 
signing  of  the  award  on  a  oearinff  had  before  the 
day  first  mentioned  in  the  bond.  w. 

665.  Though  an  action  on  an  arbitration  bond 
will  not  lie  if  the  award  is  not  made  within  the 
time  specified  in  the  condition,  and  the  parties 
have,  by  a  new  agreement,  extended  the  time  for 
making  the  award,  yet,  where  the  declaration 
sets  forth  the  bond,  the  agreed  extension  of  time, 
an  award  within  that  time,  and  a  failure  to  perform 
it,  a  good  cause  of  action  is  shown.  Myers  v. 
Dixon,  2  Hall,  456. 

666.  A  plea  to  such  declaration,  setting  out  the 
bond  and  the  award,  is  bad  on  demurrer,  as  it 
does  not  answer  the  allegatiops  as  to  the  extended 
time,  ib, 

667.  Where  the  condition  of  an  arbitration  bond 
was  silent  as  to  the  time  when  the  award  should 
be  rendered,  an  acknowledgment,  in  the  penal 
part  of  the  bond,  that  the  obligors  bound  themselves 
to  pay  to  the  obligee  in  three  months  from  date, 
was  held  not  to  limit  tlie  power  of  the  arbitrators, 
and  make  an  award  void,  which  was  rendered  afler 
three  months  had  elapsed.  .Armstrong  v.  Robin' 
son^  5  Gill  &  Johns.  412. 

668.  An  award  made  under  a  parol  submission 
out  of  court,  and  not  confined  to  matters  in  vari- 
ance in  the  cause,  can  be  enforced  only  by  action. 
Judgment  cannot,  in  Pennsylvania,  be  entered  on 
it.  Richardson  v.  Cassily,  3  Watts,  320.  See  also 
tVhUe  V.  Shriver,2  Watts,  471. 

669.  In  Indiana,  judgment  cannot  be  rendered 
on  an  award  before  it  is  recorded,  and  a  rule  served 
on  the  defendant  to  show  cause  why  it  should  not 
be  made  the  judgment  of  the  court.  J^elson  v. 
Uinedey,  3  Blackf  432. 

V.     CosU, 

670.  Arbitrators,  appointed  by  a  submission  at 
common  law,  have  no  authority  to  award  concern- 
inff  costs,  unless  it  be  expressly  given  by  the 
submission.  Peters  v.  Peirce,  8  Mass.  399.  AUing 
▼.  Munson,  2  Conn.  696. 

671.  Referees,  in  New  England,  have  jurisdic- 
tion of  the  question  of  costs,  and  an  award  con- 
cerning them  cannot  be  altered  by  the  court ;  the 
judgment  must  conform  to  the  award.  Jfdson 
v.  Andrews^  2  Mass.  164.  Bacon  v.  Crandon, 
15  Pick.  79.  S.  P.  Buckland  v.  Convoay,  16  Mass. 
396.    AUing  v.  Munson,  2  Conn.  694. 

672.  In  a  rule  between  A  and  the  administrator 
of  B,  and  C,  who  were  partners,  and  of  whom  C 
was  survivor,  if  the  referees  award  that  money  is 
due  from  the  estate  of  C,  and  that  the  administrator 
shall  pay  the  costs,  these  costs  are  a  charge  on 
the  partnership  fund.  Whitney  v.  Cook^  5  Mass. 
139. 

673.  No  costs  are  allowed,  when  exceptions  are 
taken  to  the  judgment  of  the  common  pleas  on  a 
report  of  re&rees;  for  a  bill  of  exceptions  does 
not  lie  in  such  case.  Dean  v.  Dean,  2  Pick.  25. 
See  Vance  v.  Carle,  7  Greenl.  164. 

674.  The  statutes,  limiting  costs  in  suits  in  court 
to  one  fourth  of  the  damages  recovered,  do  not  ex- 
tend to  judgments  on  reports  of  referees.  Moore  v. 
lleaid,  7  Mass.  467. 


675.  Referees,  under  a  mto  of  •ovft,  if  not  re- 
stricted by  the  rule,  have  autftiority  to  award  costs. 
And  in  such  a  case,  if  the  title  to  real  estate  was  in 
question,  the  costs  will  not  be  limited,  because  a 
small  sum  was  awarded  to  the  plaintiff.  Brmm 
V.  MatheSf  5  N.  Hamp.  229.  Joy  v.  Simpson,  2  N. 
Harap.  179. 

676.  A  referee  appointed  by  rule  of  court  may 
award  that  the  plaintiff  recover  damages,  but  pay 
defendant's  costs.  Bacon  v.  Crandon,  15  Pick. 
79. 

677.  In  Pennsylvania,  referees  cannot  award 
costs  where  the  law  says  they  shall  not  be  given. 
Lewis  V.  England,  4  Binn.  5. 

678.  If  it  appear  clearly  that  the  referees  allowed 
the  costs  of  the  action,  or  the  expense  of  the  refer- 
ence, in  the  sum  given  in  damages,  the  award  will 
be  erroneous.  Buckley  v.  Ellmaker,  13  S.  &  R. 
78. 

679.  But  where  the  award  was  of  a  certain  sum, 
"  which  is  to  be  in  full  of  all  damages  and  costs  to 
this  date,"  and  it  appeared  that  by  the  submission 
the  costs  of  a  pending  suit  were  to  be  paid  by  the 
plaintiff,  and  that  the  question  of  damages  only 
was  to  be  submitted,  the  award  was  sustained  as 
an  award  for  damages  only.  ib. 

6&).  Costs  may  be  given  by  the  court,  to  whom 
a  report  of  referees  is  made,  though  not  found  by 
them.  Bellas  v.  Levy,  2  Rawle,2l.  Coupland  v. 
Anderson,  2  Call,  106. 

681.  Under  a  submission,  no  suit  pending,  arbi- 
trators may  award  costs,  and  subjoin  the  bill  to  the 
award.     HeioiU  v.  Furman,  16  S.  dt  R.  135. 

682.  Where,  upon  a  reference  of  a  suit,  the  awaid 
settles  the  rights  of  the  parties,  but  is  silent  as  to 
the  costs,  each  party  is  liable  for  his  own,  as  for 
work  and  labor  done.  Arringion  v.  Battle,  1  Car. 
Law  Repos.  109. 

683.  Where  a  cause  is  noticed  for  trial,  and  the 
defendant  then  obtains  an  order  to  stay  proceedings, 
with  a  view  to  move  for  a  reference,  the  motion 
will  not  be  granted,  except  on  the  terms  of  paying 
the  costs  of  preparinff  for  trial  to  the  time  when 
the  order  was  served.  Fish  v.  Wright,  5  Cow. 
269. 

684.  In  assumpsit,  and  judgment  for  the  plain- 
tiff, on  the  report  of  referees,  for  less  than  $250, 
the  costs  of  opposing  the  motion  to  set  aside  the 
reference  upon  the  merits,  must  be  taxed  at  the 
common  pleas'  rate  only.  Hayes  v.  Bayley,  4 
Cow.  42.     See  Lowndes  v.  Campbell,  1  Hall,  598. 

685.  On  a  reference,  where  common  pleas'  costs 
only  are  recoverable,  an  attorney's  fee  only  is  tax- 
able for  each  attendance,  and  no  allowance  what- 
ever is  made  to  counsel.  Child  v.  Hunter,  5  Wend. 
103. 

686.  Where  arbitrators,  in  a  case  submitted  by 
the  parties,  ordered  the  costs  of  suit  to  be  taxed, 
and  they  were  taxed  ex  varte  by  a  commissioner, 
the  court,  on  a  motion  ror  retaxation,  held  that, 
as  the  cause  was  out  of  court,  they  had  no  con- 
trol of  the  costs  on  a  summary  application,  but  that 
the  taxation  would  not  be  conclusive,  in  an  action 
on  the  bond  or  the  award.  Van  Alstyne  v.  Wim- 
ple, 4  Cow.  547. 

687.  Costs  are  allowed  where  a  report  of  referees 
is  set  aside  for  irregularity.  Brower  v.  Kingsley, 
1  Johns.  Cas.  334. 

688.  Where  the  parties,  by  mutual  consent, 
withdraw  a  cause  from  the  court,  before  hearing, 
for  the  purpose  of  settlement  by  arbitrators,  and  on 
certain  terms,  one  of  which  was,  that  **  the  ques- 
tion of  costs,  in  the  chancery  suits,  being  original 
and  cross  suits,  should  be  submitted  to  Sie  cnan- 
cellor,**  the  court  will  not  decide  the  mere  ques- 
tion of  costs,  but  leave  each  party  to  pay  his  own 
costs.     Eastbum  v.  Kirk,  2  Johns.  Ch.  317. 

689.  If  there  is  an  award  that  one  of  the  parties 
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pay  the  Mats  of  ml  in  five  days,  the  party 
awarded  to  pay  the  eoets  ie  nut  to  wait  until  the 
taxed  bill  ia  preiented  to  him.  Bishop  v.  Woodruff. 
Si  Fen.  618. 

690.  Where  a  caiue  is  submitted  to  arbitration 
or  reference  out  of  court,  with  an  agreement  to 
make  the  submission  and  award,  or  report,  a  rule 
of  court,  unless  costs  are  awarded,  they  cannot  be 
recovered.    Anon.  1  Fen.  228. 

G91.  A  report  of  referees  awarding  to  a  party  all 
the  costs  01  a  former  trial,  without  ascertaining 
the  amount,  is  erroneous.  Johnson  v.  Johnson.  1 
Fen.  317. 

692.  If  a  defendant,  in  Fennsylvania,  appeal 
from  an  award,  and  obtain  a  verdict  more  favora- 
ble than  the  award,  he  is,  by  the  provisions  of  the 
arbitration  law,  exempted  from  the  payment  of 
costs  of  the  appeal,  and  it  is  not  in  the  power  of  the 
jury  by  their  verdict  to  subject  him  to  the  payment 
of  such  costs,  and  this  whether  the  action  be  tort 
or  contract.    LenU  v.  Stroh^  6  S.  db  R.  84. 

693.  An  award  of  costs  is  good,  although  the 
sum  awarded  would  not  carry  costs,  if  found  by  a 
jury,  provided  the  authority  of  the  referees  is  not 
limited  by  a  special  agreement.  M'Laughlin  v. 
ScoU,  I  Binn.  61.     Sed  vids  3  Binn.  323.  ^. 

694.  A  report  of  referees,  under  the  act  of  1705, 
has  the  same  effect  as  a  verdict;  and,  therefore, 
if^  after  an  appeal  from  an  award,  an  action  be  re- 
ferred, and  the  referees  find  for  the  plcuntiff  a  less 
sum  than  the  arbitrators  gave  him,  tne  defendant  is 
not  bound  to  pay  costs,  subsequent  to  the  award, 
nor  can  the  referees  give  them.  HoUship  v.  M- 
sxandtTf  13  S.  &  R.  fSo. 

695.  Under  the  act  of  1804,  if  the  plaintiff  re- 
covers (otherwise  than  before  a  justice  of  the 
peace)  a  sum  less  than  $100.  without  a  previous 
affidavit  that  he  believed  the  oefendant  owed  him 
more,  he  is  not  entitled  to  costs ;  and  if  a  jary  or 
referees  (unless  the-  latter  have  power  given  to  them 
by  the  rule  over  the  costs)  in  such  case  find  for 
the  plaintiff,  with  *'  the  costs,"  judgment  will  be 
entered  for  him  without  costs.  Guier  v.  M'Fad- 
den,  2  Binn.  587. 

6S)6.  So,  under  the  acts  of  assembly,  which  pro- 
vide that  a  defendant  who  appeals  from  the  judg- 
ment of  a  justice,  shall  not  oe  subject  to  costs, 
where  less  is  recovered  against  him  on  the  appeal 
than  the  amount  of  the  judgment  or  award  ap- 
pealed from,  unless  he  produce  new  evidence, 
neither  a  jury  nor  arbitrators  can  give  costs.  Lewis 
V.  England^  4  Binn.  5. 

697.  Where  arbitrators,  in  slander,  awarded  for 
the  plaintiff  $5  damages,  "  with  costs  of  suit,"  it 
was  held  that  he  was  entitled  to  full  costs.  Goioer 
V.  Clatftonf  6  S.  db  R.  85. 

698.  And  if  arbitrators  in  trespass  mtare  dau- 
sum  f regit  find  for  the  plaintiff  $1  ana  the  costs 
of  suit,  he  is  entitled  to  full  costs.  Wilkinson  v. 
Grey,  14  S.  &,  R.  346. 

Gi^J.  Under  the  act  of  1767,  jurors  or  referees 
might  give  a  party  full  costs,  if  they  found  for 
him  in  a  sum  less  than  JC50,  although  the  act  was 
binding  on  the  court.  Gsmogg  v.  Abraham^  1 
Yeates,  252. 

700.  Where  referees  reported  in  favor  of  the 
plaintiff  for  a  sum  within  the  jurisdiction  of  the 
court,  and  *^  that  the  plaintiff  pay  the  costs,"  the 
court  directed  judgment  to  be  entered  for  the 
plaintiff  with  costs.  Moffet  v.  Dorsey^  2  Browne,  24. 

701 .  But  if  arbitrators  award  costs  to  a  party  not 
entitled  to  them,  it  seems  that  the  court  cannot 
direct  judgment  to  be  entered  without  costs.  Post 
V.  Sweety  8  S.  &  R.  391. 

702.  Arbitrators  have  no  power  to  award  costs 
where  they  find  for  the  plaintiff  in  a  sum  below 
the  jurisdiction  of  the  court.  Lindenhurgher  v.  Vn- 
r«A,  1  Browne,  194.    Heaih  y.  Atkinson^  ib.  231. 


703.  And  although  arbitrators  award  that  each 
party  shall  pay  his  own  costs,  yet  if  the  sum 
awarded  cany  costs,  or  if  it  have  been  reduced 
below  $100  by  a  set-off,  the  plaintiff  is  entitled  to 
costs.     Spear  v.  Jamison,  2  s.  &  R.  530. 

704.  Where  an  award  or  a  verdict;  in  slander, 
finds  costs,  without  mentioning  how  much,  legal 
costs  shall  be  intended,  to  wit,  costs  to  the  amount  < 
of  damages.    Miter,  where  full  costs  are  given. 
Stuart  V.  HarkinSj  3  Binn.  321. 

705.  Wliere,  in  trespass,  the  case  was  arbitrated 
before  declaration  filed,  and  the  award  was  for 
$250,  and  it  was  proved  that  the  plaintifiTs  de- 
mand before  the  arbitrators  was  more  than  $500, 
he  was  held  entitled  to  costs.  Baxvre  v.  Barry, 
3  S.  &  R.  461. 

706.  If  referees  do  not  award  damages  nor 
costs,  each  party  must  pay  his  own  until  the  rule 
of  reference  was  agreed  upon  ;  and  afler  that  there 
must  be  a  taxation  of  tne  costs,  and  the  party 
against  whom  the  report  is  must  pay  one  half. 
Den  V.  Exton,  1  South.  173. 

707.  The  submission  of  all  matters  in  variance, 
though  there  be  no  mention  of  costs,  authorizes 
arbitrators  to  award  concerning  them.  Young  v. 
Shook,  4  Rawle,  302.  Strang  v.  Ferguson,  14 
Johns.  161. 

708.  In  Indiana,  an  award  as  to  the  costs  should 
distinctly  show  whether  it  applies  to  the  costs  in 
the  circuit  court ;  and  the  arbitrators  should  state 
the  costs  of  the  witnesses  examined  before  them, 
and  also  the  sum  due  to  them  for  their  own  ser- 
vice.   Jacobs  v.Moffatt,  9  Blhckf.  400. 


VI.  Of  compulsory  Arbitration  in  PewnsylTMinia. 

1.  What  Actions  may  be  arbitrated. 

2.  The  Rule  of  Arbitration  ;  Appointment  of  Arbitra- 

tors; and  Jfotiee  of  their  Meetiyr, 

3.  I%e  Arbitrators  ;  their  Meeting  ;  Proceedings  by 

and  before  them  ;  and  their  Pay. 

4.  What  Awards  are  or  are  not  vaUd ;  Power  of 

Me  Court  over  Awards,  and  the  Time  of  filing 
E^cceptions  to  them. 

5.  Effect  of  an  Award. 

6.  Of  a    Writ  of  Error  on  Judgment  upon  an 

Award. 

7.  Of  an  Appeal  firom  an  Award;  when  and  how 

to  be  entered;   the  Aiffidavit,  Recognizance, 
Costs,  &c. 

1.  Wua  Actions  may  be  arbitrated. 

709.  The  words  of  the  statute  of  1810  include 
*<  all  civil  suits,"  yet  only  those  actions  in  which 
the  judgment  is  for  a  specific  thing  or  sum  of 
money  seem  to  be  within  the  intention  of  the 
legislature.    Jones  v.  Stratton,  4  S.  &  R.  76. 

710.  Generally,  no  issue  can  be  tried  by  this 
kind  of  arbitration  which  cannot  be  tried  by  a 
jury.  Roop  v.  Meek,  6  S.  &  R.  542  Hence 
debt  on  a  recognizance,  in  a  criminal  case,  where 
the  court  has  power  to  remit  or  reduce  the  penal- 
ty, cannot  be  arbitrated,  ib. 

711.  So  of  debt  for  a  statute  penalty.  Buckwal- 
ter  V.  United  States,  11  S.  &  R.  193. 

712.  AUter,  of  an  action  on  the  statute  of  1814, 
for  taking  illegal  fees.  Mevay  v.  Edmiston,  1 
Rawle,  ASt. 

713.  And  of  an  action  for  the  penalty  for  neg- 
lecting  to  serve  notice  under  the  arbitration  act 
of  18fi).  Commonwealth  v.  Bennett,  16  S.  &  R. 
243. 

714.  A  suit  on  an  administration  bond  may  be 
arbitrated.     Stout  v.  Commonwealth,  2  Rawle,  341. 

716.  So  of  VL  scire  faeias  on  a  judgment  upon  an 
award  of  arbitrators.  HiU  v.  Crawford,  8  S.  db  R. 
477. 


ARBITRAMENT  AND  AWARD. 


716.  Debt  on  a  reco^sanoe  of  bail  in  error 
nay  be  arbitrated,  unless  the  defendant  has  pre- 
Tiously  pleaded  md  tiel  record.  Stecenmm  v.  1>9- 
€kerty,  3  Watts,  176. 

717.  The  statute  of  1809  gave  neither  party 
power  to  take  a  ease  out  of  court,  without  the  oth- 
er's consent,  and  submit  it  to  arbitrators,  after  it 
bad  been  once  decided  by  a  jury,  or  by  referees, 
or  a  justice  of  the  peace  or  alderman,  and  was 
pending  in  court  on  matter  of  law.  Mann  ▼.  ^l- 
Urtiy  2  Binn.  195. 

718.  Suits  pending  in  the  supreme  court  might 
have  been  arbitrated  under  that  statute ;  but  the 
appeal  must  have  been  to  the  common  pleas  only. 
CarpentUrt  ▼.  Delaware  Int.  Co,  2  Binn.  264. 

2    l%e  Rule  of  Jirbitration  ;  JIvpomtmad  of  ArH- 
tratoro;  and  jYodce  of  their  Meeting. 

719.  Under  the  statute  of  1810,  "  the  entry  of 
the  suit'*  is  held  to  be  the  entry  on  the  docket  of 
the  prothonotary ;  hence  either  party  might  take 
out  a  rule  after  such  entry,  though  liefore  senrice 
of  a  capias  or  summons.  Tkmnas  ▼.  Hopkine, 
2  Browne,  145.  Clemaon  ▼.  Beaumont^  ib.  215. 
Patd  T.  PvrceU,  ib.  20.  Hertxog  ▼.  EOis,  3  Binn. 
209.  Sharp  ▼.  Kilgore,  3  S.  &  R.  387.  Flanegan 
V.  J^egleu,  lb.  498. 

720.  A  return  of  non  est  to  the  eaipioM  did  not, 
prior  to  the  statute  of  1820,  invalidate  an  award 
made  before  the  return  day  of  the  term,  if  the  de- 
fendant had  due  notice  of  the  rule  and  subsequent 
proceedings.  OMnaon  ▼.  Beaumont,  2  Browne, 
215.  Nor  would  the  court,  in  such  ease,  sustain  a 
motion,  before  the  return  day,  to  quash  the  pro- 
ceedings.   Smith  ▼.  Stein,  1  Browne,  347. 

721.  When  the  prothonotary  takes  special  bail, 
before  the  capias  is  returned,  and  the  plaintiff  en- 
ters a  rule,  the  court  will  not  rule  the  sheriff  to 
return  the  writ.    Johnson  ▼.  M*Coy,  1  Miles,  89. 

722.  Under  statute  of  1820,  if  the  defendant  ap- 
pears  before  the  arbitrators  and  makes  defence,  he 
cannot  object  that  the  plaintiff  entered  the  rule  on 
or  before  the  return  day.  Bosler  ▼.  Poe.  13  S.  db 
R.231. 

723.  Where  a  rule  is  entered  and  the  declara- 
tion filed  on  the  same  dav,  the  award  is  valid,  and 
the  supreme  court  will  not,  on  error,  inquire 
which  was  prior  in  time.  Wright  v.  Guv,  10  S.  & 
R.227. 

724.  A  partv  who  has  acted  under  a  rule  cannot 
enter  a  secona  rule,  until  the  first  is  discharged  by 
order  of  court.    Bamet  v.  Hope,  5  Binn.  518. 

723.  Where  an  action  is  commenced  in  the  su- 
preme court  by  a  writ  returnable  at  the  return  day 
m  July,  the  plaintiff  cannot  take  out  a  rule  till  the 
first  day  of  the  following  Decomber  term.  Dundas 
V.  Bladen,  4  Rawle,  463. 

726.  After  the  jurisdiction  of  the  arbitrators  has 
attached,  the  cause  is  out  of  court,  and  the  plain- 
tiff cannot  discontinue.  Thompson  v.  fFkite,  4  S. 
Sl  R.  140.    Horn  v.  RoberU,  1  Ashm.  45. 

727.  A  mistake  in  the  role,  as  to  the  date  of  the 
statute, is  immaterial.  Moidson  v.  Bees,  6  Binn.  32. 

728.  A  rule  is  ^food,  under  statute  of  1810, 
though  the  submission  be  "of  all  matters  in  vari- 
ance between  the  parties  in  the  eause."  Shoema^ 
kerr.MeMer,4B.AK.4S».  HtUholas  r.  fVolfirs- 
^f^t  5  S.  dt  R.  167. 

729.  The  court  has  no  authoritv,  after  arbitra* 
tors  are  appointed,  to  strike  off  the  rule,  against 
the  consent  of  either  party.  (Hrard  v.  Hutchin- 
son, 2  S.  db  R.  166. 

730.  If  the  record  show  that  the  defendant  ac- 
knowledged notice  of  the  service,  it  need  not  ap- 
pear that  notice  of  the  arbitrators'  appointment 
was  proved.    Kirit  v.  Eaton,  10  B.  db  R.  103. 

731.  If  the  time  of  the  meeting  of  the  arbitra- 
tofi  be  fixed  by  the  prothonotary  at  an  earlier  time 


than  the  law  prescribes,  in  tne  absence  of  the  op 
posite  party,  and  without  his  consent,  the  judg 
ment  is  erroneous,  ii. 

732.  When  notioe  of  the  time  and  place  for  ap 
pointing  arbitrators  is  given  to  two  only  of  three 
defendants,  the  prothonotary  has  no  anthority  ta 
appoint  arbitrators  for  the  three.     Marshall  t. 
Lawru,  6  6.  &  R.  281. 

733.  By  the  supplementary  statute  of  1820,  the 
party  who  enters  tne  rule  must  serve  a  copy  of 
the  record  of  the  appointment  of  arbitrators  on 
the  advene  party,  u  he  reside  in  the  county, 
though  his  attorney  attends  when  the  appointment 
is  maide.    Henry  v.  J^onoood,  4  Watts,  347. 

734.  Service  of  a  rule  on  the  wife  of  the  oppo- 
site party  is  not  sufficient,  unless  it  appears  tnat 
she  was  at  her  husband's  house.  Pedan  v.  Cox, 
3S:&R.245. 

735.  The  rule,  where  there  are  two  defendants, 
must  be  served  on  both ;  the  plaintiff  cannot  drop 
one,  and  proceed  against  the  other,  ib.  Ranch  v. 
Becker,  12  S.  db  R.  412.  Berentz  v.  Bishop.  5  8. 
db  R.  179.  Beltxhoover  v.  Comnumu>ealth,  1  Watts, 
126. 

736.  And  the  record  must  show  that  notice  was 
served  on  both  defendants,  or  the  appointment  of 
arbitrators  will  be  erroneous.  12  8.  db  R.  412. 
Oppenhiemer  v.  Comly,  3  &  &  R.  3. 

737.  But  it  need  not  appear  of  record  that  the 
defepdant  had  notice  of  the  time  and  place  of  the 
meeting  of  the  arbitrators.    3  S.  db  R.  3. 

738.  If  the  attorney  of  the  opjxMte  party  a^ree 
to  the  time  and  place  of  the  arbitrators'  meetong, 
personal  notice  becomes  unnecessary.  Shihe  v. 
Rex,  1  Browne,  174. 

739.  The  supreme  court  reversed  a  judgment 
against  A  and  B,  two' defendants,  where  it  ap- 
peared from  the  record  that  A  only  attended  the 
appointment  of  arbitrators,  although  ten  years  had 
elapsed  since  the  judgment,  and  B  had  entered 
security  for  stay  of  execution,  and  there  had  been 
a  5ctre  facias  on  the  judgment,  which  was  arbi- 
trated, and  an  appeal  by  B  from  the  award,  and 
his  land  had  been  sold  under  the  judgment 
Ranch  v.  Becher,  12  8.  6l  R.  412. 

740.  More  than  ten^ears  after  the  writ  was  re- 
turned without  due  service,  the  plaintiff,  having 
taken  no  step  to  ocntinue  the  action,  entered  a 
rule,  and  obtained  an  award  against  all  the  defend- 
ants. Held  that  the  rule  was  irregular,  and  that 
the  irregularity  was  not  waved  by  a  general  ap- 
pearance of  an  attorney,  entered  after  uie  rule,  be- 
fore the  appointment  of  arbitrators,  —  the  appear- 
ance having  been  amended,  by  the  court  below, 
so  as  to  stand  for  one  only  of  the  defendants. 
Jones  V.  Orum,  1  Miles,  249. 

3.  The  Arbitrators ;  their  Meeting;  Proceedings  bp 
and  before  them;  and  &eir  Pay. 

741.  If  one  of  the  parties  and  a  majority  of  the 
arbitrators  are  present,  the  latter  may  supply  the 
places  of  those  arbitrators  who  are  absent,  unless 
some  sufficient  excuse  be  made  for  the  absence  of 
the  other  party.  MEntire  v.  MElduff,  1  8.  db 
R.  19. 

742.  Under  statute  of  1810,  the  court  had  no 
power  to  appoint  an  arbitrator  in  the  place  of  one 
who  had  died  pending  the  arbitration.  Girard  v. 
Hutchinson,  2  8.  &  R.  188. 

743.  If  arbitrators  do  not  meet  on  the  day 
appointed,  their  proceedings  afterwards  will  be 
irregular,  unless  the  defendant  appears  or  con- 
sents to  them.  Weir  v.  Johnston,  2  8.  db  R. 
459. 

744.  It  need  not  appear  on  the  proceedings  that 
thev  met  on  the  day  appointed.  This,  it  seems, 
will  be  presumed,  if  the  contrary  do  not  appear. 
XhnhU  V.  Saundors,  10  8.  db  R.  103. 


ARBITRAMENT  AND  AWARD. 


239 


745.  WhM»  put  only  of  the  arbitrators  meet,  it 
IS  not  neceMary  that  they  should  be  sworn  before 
thty  adjourn.  Boone  v.  Reynolds,  1  S.  d&  R.  231. 
E§ken  V.  Sheets,  6  S.  <&  R.  U7b, 

746.  If  only  one  arbitrator  attend  at  the  time, 
Ae.y  appointed  for  the  first  meeting,  he  may 
adjoam  without  appointiiur  others  in  the  place 
of  those  who  are  absent,  if  neither  party  reqoest 
that  their  places  may  be  filled;  ana  the  original 
arbitrators  may  afterwards  meet  and  make  an 
award.    Sieeley  v.  Irvine,  6  S.  db  R.  128. 

747.  So  he  may  adjoam,  in  such  case,  though 
one  of  the  parties  is  absent ',  and  at  the  adjourned 
meeting  (such  absent  party  having  received  no- 
tice) may  appoint  other  arbitrators  m  the  place  of 
those  who  are  absent.  Stilts  y.  Carlisle,  ^  Turn- 
jnke,  10  S.  &  R.  286. 

748.  It  need  not  appear  on  the  proceedings 
that  such  appointments  were  made  without  con- 
sulting the  party  present,  ib, 

749.  An  arbitrator  present,  if  he  declines  to  serve 
because  he  deems  himself  interested,  maybe  consid- 
ered as  absent  within  the  meaning  of  the  statute,  ib. 

750.  It  is  not  error  that  the  record  does  not  show 
that  the  arbitrators  were  sworn,  or  that  the  parties 
appeared  before  them.  JfegUy  y.  Stewmrt,  10  S. 
A  R.  207. 

751.  Where  arbitrators  adjourned  to  a  day  on 
wliieh  they  did  not  mimt^  but  met  at  a  later  day, 
aad  then  examined  a  witness  in  the  absence  of 
a  party,  and  without  haying  giyen  him  notice  of 
the  neeling,  it  was  held  to  be  error.  Frey  y. 
ymOear,  \&,&,K.  435. 

752.  If  a  defendant  was  present  at  the  prothon- 
otMv's  office  when  the  arbitrators  were  appoint- 
e<d^iid  had  notice  of  the  time  of  their  first  meet- 
ing, but  did  not  attend  at  it,  he  cannot  make  a 
yuid  objection  to  their  award,  on  the  ground  of 
want  of  notice  of  an  adjournment  made  at  the  first 
meeting.    Eekert  y.  Sheets,  6  S.  &  R.  275. 

753.  Afler  execution  has  issued  and  been  leyied, 
dbc.,  it  is  too  late  to  object  to  irregalarities  in  the 
proceedings,  which  were  known  to  the  defendant 
m  season  for  earlier  objection.  JfCord  v.  Seott, 
4  Watts,  U. 

754.  An  award  will  not  be  set  aside  because, 
before  it  was  made,  one  of  the  arbitrators  asked  a 
third  person  whether  the  defendant  could  pay  a 
certain  sum,  if  the  decision  should  be  against  him. 
Rheem  y.  JiUison,  2  S.  &.  R.  113. 

755.  An  award  is  not  inyalidated  by  the  arbi- 
trators* omission  to  file  it  in  the  prothonotary's 
ofiice  within  seyen  days ;  but  they  thereby  forfeit 
their  pay.    Boone  v.  Reynolds,  1  H.  &  R.  231. 

756.  Where  two  causes  between  tiie  same  par- 
ties were  referred  to  the  same  arbitrators,  and  the 
matter  of  the  causes  had  been  intermixed,  and 
it  appeared  that  either  of  them  might  have  been 
decided  in  much  less  than  the  number  of  days  for 
which  the  arbitrators  charged,  they  were  allowed 
pay  as  if  one  cause  only  had  been  submitted  to 
them.     Oirard  y.  Hutehxnson,  4  S.  &  R.  81 . 

757.  Arbitrators  are  not  entitled  to  pay  until 
they  are  or^ranized,  unless  they  are  prevented 
from  organizmg  by  the  default  of  the  parties,  or 
one  of  them,  or  by  agreement  of  the  parties 
attending.    Baker  v.  Hunter,  1  Miles,  357. 

758.  They  are  entitled  to  pay  for  attending  a 
meeting  that  is  rightly  adjourned  without  any 
other  proceeding.  t6.  AUter,  if  they  adjourn  on 
their  own  motion,  when  both  parties  are  present, 
without  proceeding  in  the  cause,  and  without 
consent  oveither  party,  -ib, 

4.  What  Awards  are  or  are  not  valid  ;  Potoer  qf  the 
Court  over  Awards,  and  the  Time  of  fling  Ex- 
eeptionsto  them* 

759.  An  award  must  be  certain)  the  sum  for 


which  judgment  is  to  be  entered  must  be  ex- 
pressly mentioned,  or  reference  must  be  made  to 
something  by  which  the  sum  may  be  made  cer- 
tain. Burkholder  v.  ATFerran,  3  8.  di&  R.  422. 
Spalding  v.  Irish,  4  ib.  322. 

760.  An  award  for  the  balance  dae  on  a  single 
bill,  without  reference  to  any  indorsements  of 
payment  thereon,  is  ill  for  uncertainty.    3  S.  & 

761.  So  of  an  award  of  a  certain  sum  to  be  paid 
by  tbe  plain tifiT,  deducting  an  unsettled  account 
of  the  plaintiff  against  the  defendant.  Zerger  v. 
SaiUr,  6  Binn.  24. 

762.  So  of  an  award  of  a  certain  sum  to  the 
plaintiff,  as  the  consideration  of  a  tract  of  land, 
with  a  proviso  that  all  legal  and  equitable  claims 
that  remain  as  a  lien  on  said  land,  ^without  speci- 
fying the  amount  of  the  lien,)  shall  be  deducted 
from  the  award.    4  S.  &  R«  322. 

763.  So  of  an  award  of  a  sum  of  money  to  the 
plaintiff,  **  on  condition  of  his  giving  the  defend- 
ant possession  of  the  goods,  cham -machinery,  and 
all  other  articles  belonging  to  the  factory  lately 
under  the  direction  or  the  plaintiff."  Sieard  v. 
Peterson,  3  S.  dt  R.  468. 

764.  So  where  an  action  of  ejectment  and  an 
action  of  covenant  were  referred,  under  one  rule, 
to  the  same  arbitrators,  who  reported  that  <*  they 
confirmed  the  article  of  sale,  and  allowed  five  dol- 
lars to  the  plaintiff  as  damage.*'  Kelly  v.  Doug* 
hsrtv,  1  8.  &  R.  434. 

765.  So  of  an  award  of  a  certain  sum,  to  be  paid 
to  the  plaintiff '^  at  tiie  time  the  plaintiff  will  make 
a  correct  deed  of  conveyance  to  the  heirs  of  A 
deceased  for  two  acres  and  a  half  acre  of  land,  ** 
without  a  description  of  the  land.  Murray  v. 
Bruner,  6  S.  d^  R.  276. 

766.  So  in  B.  scire  facias,  (against  the  heirs,  drc, 
of  land  that  belonged  to  A,)  on  a  judgment  against 
A,  an  award  for  tjSe  plaintiff  in  a  certain  sum,  ^*  to 
be  levied  of  the  lands  of  A,  deceased,  or  that  de- 
scended to  the  heirs  through  or  by  virtue  of  him,'* 
has  not  legal  certainty.  Kitchen  v.  Funston,  14 
8.  &  R  m 

767.  An  award,  in  an  action  against  the  super- 
visors of  a  town^ip,  that  the  defendant  pay  the 
plaintiff  a  certain  sum,  **  as  soon  as  the  defendant 
shall  be  in  possession  of  the  township  funds  to  do 
so,"  is  ill,  because  the  money  is  to  be  paid  in 
fvturo,  and  on  a  contingency.  Williams  v.  jLan* 
don,  14  8.  A  R.  338. 

768.  An  award  of  damages,  payable  by  instal- 
ments, is  bad.  Shoemaker  v.  Meyer,  4  S.  &  R. 
452. 

769.  In  ejectment  fi>r  the  recovery  of  land  sold, 
but  not  conveyed,  an  award  for  the  plaintiff,  of  a 
certain  sum  of  money,  is  bad,  and  the  plaintiff 
cannot  take  out  a  habere  fadas,  though  judgment 
be  rendered  on  the  award.  Montgomery  v.  Pat* 
terson,  13  8.  A  R.  150. 

770.  An  award  that  the  plaintiff  become  non- 
suit cannot  be  sustained  ;  if  the  plaintiff  fails  to 
attend,  on  notice,  the  award  should  be,  that  he 
has  no  cause  of  action.  Miller  v.  Miller,  5  fiinn. 
62. 

771.  A  judgment,  •  on  an  award  that  exceeds 
the  plaintiff's  claim,  as  set  out  in  his  statement, 
is  erroneous,  and  will  be  reversed,  unless  the 
excess  be  remitted.  Biggs  v.  Funk,  5  Watts, 
478. 

772.  Where  process  has  been  served  on  three 
defendants,  the  plaintiff  cannot  proceed  against 
two,  and  omit  the  other;  and  an  award  against 
two  only  is  erroneofui.  Marshall  v.  Loury,  6  8. 
dbR.  281. 

773.  Where  the  plaintiff,  after  the  appointment 
and  before  the  meeting  of  the  arbitrators,  entered 
a  diseontinuanoe  on  the  docket,  and  then  attended 
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their  meeting,  and  after  they  were  sworn,  offered 
to  discontinue  ;  it  was  held  that  their  jurisdiction 
was  not  divested  by  the  discontinuance,  and  the 
exceptions  taken  to  their  award,  on  this  ground, 
were  overruled.     Horn  v.  Ruberts,  I  Ashm.  45. 

774.  An  award  for  the  plaintiff,  ^*  of  three  judg- 
ments  against  the  defendant,  dated  21  st  December, 
1613,  amounting  to  $165,  with  interest;  also  one 
other  judgment,  amounting  to  $40,  dated  30th 
November,  1816;  together  with  interest,"  &4i.,  was 
held  to  be  sufficiently  certain.  fVkite  v.  Jones, 
8  S.  &  R.  349. 

775.  So  of  an  award  in  favor  of  a  plaintiff  in 
ejectment,  "  agreeable  to  the  decision  of  the  board 
of  property ; "  there  having  been  a  decision  of 
that  board  between  the  same  parties,  concerning 
the  land  in  dispute.  SanUe  v.  Raster,  6  Binn. 
36. 

776.  An  award  is  good,  which  finds  a  sum  of 
money  for  the  plaintiff,  with  a  stay  of  execution 
till  he  shall  execute  and  tender  a  conveyance  from 
himself  and  his  wife,  with  special  warranty,  of 
all  their  interest  in  certain  land.  J^ichouts  v. 
fVolfgrsbergerf  5  S.  d&  R.  167. 

777.  Where  two  defendants  enter  a  rule,  and 
the  award  is  against  one  onlv,  it  amounts  to  a 
finding  in  ftivor.of  the  other.  Lentz  v.  Slroh,  6  8. 
&R.34. 

778.  Arbitrators  are  qualified,  meet,  and  hear 
the  plaintiff's  evidence;  one  of  the  arbitrators 
then  leaves  the  state,  without  any  definite  pur- 
pose of  returning ;  the  others  refuse  to  appoint  a 
substitute,  though  requested  to  do  so  by  the  plain- 
tiff, and  proceed,  under  the  defendant's  protest,  to 
hear  the  whole  case,  and  make  an  award.  This 
award  is  good,  until  reversed  on  appeal.  Wells  v. 
ScoUj  1  Miles,  125. 

779.  On  a  question  of  boundary,  an  award  find- 
ing ^*  in  favor  of  the  plaintiff  by  running  a  line 
beginning,"  &c..  may  be  supported  as  an  award 
to  the  plaintiff  or  the  land  adjoining  his  own  up 
to  the  dividing  line.  Massey  v.  Thomas,  6  Binn. 
333. 

780.  Where,  in  an  action  of  trespass  mtare  elau' 
sumfregUy  &c.,  refbrred  to  arbitrators  before  dec- 
laration or  plea  filed,  thev  reported,  **  We  do 
award  the  lands  in  dispute  m  favor  of  the  defend- 
ant, and  the  division  as  it  now  stands  to  be  the 
established  line,"  it  was  held  that  the  award 
might  be  considered  as  a  finding  that  the  plaintiff 
had  no  cause  of  action,  but  that  the  defendant 
could  recover  no  land ;  nor  were  the  boundaries 
established  by  it,  the  reference  being  of  all  mat- 
ters in  variance  in  the  action  which  was  a  claim 
of  damages.     Richter  v.  CkamberUn,  6  Binn.  34. 

781.  The  jurisdiction  of  the  court  over  a  cause 
which  is  arbitrated,  is  not  entirely  divested.  When 
a  trial  has  been  haa  before  arbitrators,  or  when  a 
trial  becomes  impossible,  or  when  they  determine 
that  they  cannot  or  will  not  proceed,  the  court 
may  resume  cognizance  of  the  cause.  Douglas 
V.  Kenton,  1  Mifes,  21. 

782.  But  the  court  will  not  interfere  where  one 
of  the  arbitrators  has  been  qualified,  and  does  not 
act,  yet  refuses  to  decline  —  unless  a  majority,  at 
least,  of  the  arbitrators  finally  determine  not  to 
proceed,  ib. 

783.  It  is  no  ground  for  exceptions  to  an  award, 
that  the  arbitrators  refused  to  receive  certain  evi- 
dence offered  by  the  party  excepting.  Common" 
wealth  V.  La  FiUe,  2  S.  dt  R.  106. 

784.  But  "  if  the  arbitrators  had  misbehaved  in 
the  execution  of  tlieir  duty,  the  court  might  have 
inquired  into  their  conduct,  to  prevent  the  failure 
of  justice;  for  such  misbehavior  could  in  no  other 
way  have  been  inquired  of"  ib.  See  Bell  v. 
Hamilton,  1  Browne,  254. 

785.  Irregularities  that  occur  in  the  proceed- 


ings on  a  rule,  before  the  arbitrators  enter  upon 
tlie  business,  such  as  the  entering  of  the  rule, 
the  appointment  of  arbitrators,  dec.,  may  be  in- 
quired into.      Tftompson  v.  fVkite,  4  S.  dz.  R.  140. 

786.  But  when  the  jurisdiction  of  arbitrators  has 
fuU^  attached,  the  cause  is  out  of  court,  and  ex- 
ceptions to  their  proceedings  will  not  be  sus- 
tained. Thus  the  court  will  not  hear  exceptions 
to  an  award  grounded  on  an  affidavit  that  the  ar- 
bitraters  examined  a  material  witness  for  the  de- 
fendant in  the  plaintiff's  absence,  t^. 

787.  The  parties  have  twenty  days  from  the 
entry  of  the  award,  to  file  exceptions  to  it.  8hihe 
V.  Rex,  1  Browne,  174. 

788.  The  common  pleas  may,  after  the  twenty 
days,  set  aside  a  judgment  on  an  award,  upon 
evidence  of  want  of  notice  of  the  appointment  of 
the  arbitrators,  or  of  their  meeting.  Share  v. 
Becker,  8  S.  dt;  R.  241. 

789.  But  the  court  cannot  alter  an  award,  how- 
ever illegal  it  may  be.  The  remedy  is  by  appeal 
or  writ  of  error.    Post  v.  Sweet,  8  S .  &  R.  391. 

790.  If,  however,  it  appear  on  the  face  of  the 
award  that  the  arbitrators  have  exceeded  their 
jurisdiction,  or  that  the  award  is  contrary  to  law, 
it  may  be  set  aside  by  the  supreme  court,  if  pend- 
ing in  that  court.     Thompson  v.  fVhite,  4  S.  &.  R. 

791.  In  an  action  of  replevin,  arbitrators  by 
mistake  found  for  the  plaintiff,  and  afterwards  filed 
a  paper  stating  that  tney  intended  to  fiad  for  the 
defendant.  The  court  thereupon  set  aside  -thp 
first  judgment,  and  the  execution  that  had  issued 
on  it.  Jrewton  v.  Grambo,  1  Browne,  235. 

792.  Such  an  award  cannot  be  corrected  hv  a 
second  award  in  favor  of  the  avowant ;  judgAnt 
on  such  second  award  would  be  void.  Christmas 
V.  Thompson,  3  S.  &  R.  133. 

793.  But,  on  application  of  the  arbitrators,  the 
court,  in  which  the  first  award  is  filed,  may  send 
it  back  to  be  corrected,  ib. 

794.  Where  two  actions  against  different  de- 
fendants were  referred  to  the  same  arbitrators, 
who  made  only  one  award,  the  court  refused  to 
send  it  back  for  amendment,  and  set  it  aside. 
Commonwealth  v.  MariSf  4  S.  &^  R.  81. 

5.   Effect  of  an  Award, 

795.  An  award,  under  the  statute  oi  1810,  con- 
tinues to  be  a  lien  on  the  lands  of  the  defendant, 
during  an  appeal,  without  a  scire  facias  to  re- 
vive it.    Dietrich's  appeal,  4  Watts,  208. 

796.  Where  a  writ  against  two  defendants  was 
served  on  one  only,  and  the  other  appeared  before 
arbitrators  and  made  defence,  and  the  award  was 
for  the  plaintiff,  and  the  defendant  appealed,  this 
award  was  held  to  be  a  lien  on  his  real  estate. 
Evans  v.  Duncan,  4  Watts,  24. 

797.  Under  the  statute  of  1809,  an  award  was 
considered  a  judgment  of  the  court  in  which  it 
was  entered.     EbersoU  v.  Kf^t  3  Binn.  528. 

798.  Such  judgment  is  entiUed,  under  the  con- 
stitution of  the  United  States,  to  the  same  faith  and 
credit,  in  other  states,  which  attaches  to  other  judg- 
ments. Wemway  v.  Paulding ^  5  Gill  &.  Johns.  500- 

799.  When  an  appeal  from  an  award  is  with- 
drawn, the  award  becomes  an  absolute  judgment. 
Swan  V.  ScoU,  11  S.  &.  R.  155. 

800.  An  award,  though  erroneous,  cannot  be 
annulled  collaterally  in  another  action,  while 
the  judgment  on  it  is  unreversed. '  Zeigler  v. 
Zeigler,  2  S.  &  R.  286.  JfPherson  r.  Hamilton, 
2Yeates,40. 

801.  Where  two  suits  were  brought  by  the 
same  plaintiff  against  the  same  defendant,  one  on 
the  act  of  21st  Sfarch,  1772,  to  recover  double  the 
value  of  goods  wrongfully  distrained,  and  the 
other  an  action  on  the  case  at  common  law  for  the  « 
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Mine  cause,  and  both  suits  were  arbitrated  by  the 
defendant,  and,  in  both,  awards  wer#  Ibund  that 
the  plaintiff  had  no  cause  of  action,  and  the  plain- 
tiff appealed  from  the  award  in  the  first  case  onlv  ; 
it  wad  held  that  the  judgment  on  the  award  in  the 
latter  case  might  be  pleaded  in  bar  of  the  other 
suit     Garvin  v.  Dawson,  13  S.  &,  K.  246. 

602.  Where  a  summons  was  issued  against  A 
and  B,  which  was  returned  "  summoned  as  to  A, 
non  est  to  B/'  and  the  name  of  an  attorney  was 
entered  in  the  margin  of  the  docket  opposite  the 
names  of  the  defendants,  but  the  plaintifi  declared 
against  A  alone,  averring  in  the  aeclaration  that  a 
wvit.of  summons  had  issued  against  A  and  B  and 
tlie  sheriff's  return,  and  on  the  same  day  entered 
a  rule  of  arbitration,  and  the  arbitrators,  having 
heard  tlie  plaintiff's  proofs,  (the  defendants  not  ap- 
pearing,) made  an  award  in  favor  of  tlie  plaintiff, 
and  it  was  not  expressly  said  in  any  part  of  the 
record  that  B  appeared  or  was  heard  m  the  cause ; 
it  was  held  that  the  judgment  on  the  award  was 
not  a  judgment  against  B.  Erdman  v.  SlaJdnecker 
12  S.  &  R.  325. 

803.  An  offer  to  pay  the  amount  of  an,  award 
within  the  time  allowed  for  an  appeal,  partly  in 
bonds  and  partly  in  money,  ma^  be  given  in  evi- 
dence in  an  action  on  a  bond  given  in  satisfaction 
of  the  award,  unless  made  by  way  of  compromise. 
SiBan  V.  SeoUy  11  S.  &  R.  155.  In  an  action  on  a 
bond  given  in  satisfaction  of  an  award  of  arbitra- 
tors, a  receipt  given  prior  to  the  award  cannot  be 
given  in  evidence  to  show  part  payment,  ib, 

6.  Of  a  Writ  cf  Error  on  Judgment  upon  an 

Award. 

804.  £rroT  lies  to  an  award  on  which  the  judg- 
ment has  become  absolute  by  a  failure  to  appe^. 
StudUf acker  v.  Moorey  3  Binn.  124.  532.  EoersoU 
V.  Kruff,  ib.  528.  Leiois  v.  England^  4  Binn.  5. 
M Entire  v.  ATEldufy  1  S.  &  R.  19.  Zeigler  v. 
Zeigl^,  2  S.  <&  R.  286.      Tfiompson  v.   White, 

4  S.  4&  R.  135. 

805.  A  writ  of  error  cannot  be  delivered,  and 
bail  in  error  entered,  till  after  the  lapse  of  twenty 
days  from  the  entrv  of  the  award,  ib.  Frantz 
V.  Kaser,  3  S.  &  R.  396.     Robinson  v.  BvUdy, 

5  Rawle,  227. 

806.  In  computing  the  ^twenty  days,  either  the 
day  on  which  the  writ  of  error  is  ^ed,  or  the  dav 
on  which  the  report  is  filed,  is  to  be  excludeJ. 
Frantz  v.  Kaser,  3  S.  &  R.  395. 

807.  Error  does  not  lie  on  the  refusal  of  the 
court  below  to  strike  off  an  appeal  from  an  award, 
no  final  judgment  beins  entered.  Kendrick^r. 
Overstreetj  3  S.  &  R.  357. 

808.  Where  the  common  pleas  struck  off  an 
appeal,  and  three  days  afterwards  reinstated  it,  it 
was  held  that  a  writ  of  error  would  not  lie  before 
rendition  of  final  judgment.  Stravh  v.  Smithy 
2  S.  <&  R.  382. 

7.  Of  an  Appeal  from  an  Award  ;  when  and  how 
to  be  entered;  the  Ajfidavit,  Recognizance, 
Costs,  &c. 

809.  In  doubtfVil  cases,  the  court  will  adopt  a 
liberal  construction  in  favor  of  an  appeal.  Jones 
V.  Badger,  5  Binn.  461. 

810.  If  parties  agree,  in  writing,  that  there  shall 
be  no  appeal,  the  court  will  dismiss  an  appeal 
made  in  violation  of  the  agreemeiit.  Kerr  v. 
Smith,  2  Browne,  99.  Rheem  v.  AUison,  2  S.  dt 
R.  113.    D0»9on  T.  Condy,  7  S.  &  R.  366. 

811.  But  the  agreement  must  be  made  part  of 
the  proceedings,  or  the  court  will  not  take  notice 
of  it    7S.  &R.  366. 

812.  If,  in  an  action  against  two,  the  arbitrators 
find  against  botb|  and  one  appeals,  and  the  plain- 


tiff afterwards  files  a  statement  against  both,  he 
cannot  issue  execution  against  the  other,  who  did 
not  appeal.     Guhr  v.  Chambers,  8  8.  &  R.  157. 

813.  The  only  remedy  is  by  appeal^  in  cases 
where  the  arbitrators  mistake  tne  law,  if  they  do 
not  commit  their  proceedings  to  writing.  Com- 
monweaUh  v.  La  Fitte,  2  S.  <fc  R.  106. 

814.  Also  for  matters,  not  apparent  of  record 
which  take  place  in  the  proceedings  before  arbi* 
trators  while  the  cause  is  out  of  court;  that  is, 
from  the  time  when  the  jurisdiction  is  vested  in 
the  arbitrators,  until  the  award  is  entered  on  the 
prothonotary's  docket.  Thompson  v.  White,  4  S. 
&  R.  141. 

815.  The  20  days  allowed  b^  statute  of  1810 
for  entering  an  appeal  are  exclusive  of  the  day  on 
which  it  is  entered.  Sims  v.  Hampton,  1  S.  &  R. 
411.  Contra,  Hampton  v.  EvenzeUer,  2  Browne, 
18. 

616.  Though  the  statute  does  not  reqiiire  notice 
to  be  given  of  the  entering  of  an  appeal,  yet  the 
common  pleas  had  authority  to  make  a  rule  re- 
quiring notice  thereof  to  be  given  by  the  appel- 
lant.    Barry  v.  Randolph,  3  Binn.  277. 

817.  The  appellant  need  not  file  a  declaration 
of  his  intention  to  appeal.  It  is  sufiScient  if  he 
makes  the  proper  affidavit,  enters  into  recog- 
nizance, and  pays  the  costs.  Jones  v.  Badger, 
5  Binn.  461. 

818.  If  one  defendant  enter  a  rule  for  all,  and 
after  an  award  against  all  he  appeal  in  the  name 
of  all,  the  appeal  will  be  ffood,  although  no  au- 
thority appear  fVom  the  others,  unless  some  one 
of  the  other  defendants  come  in  and  deny  the 
riffht  of  appealing  for  him,  and  support  the  /le- 
mal  at  least  by  his  own  affidavit.  Rush  v.  Good, 
14  S.  <&  R.  226. 

819.  If  one  of  several  defendants  malie  the  affi- 
davit for  an  appeal,  and  the  recognizance  be  in 
the  name  of  all,  the  appeal  is  good.  La  Fitte 
V.  La  Fitte,  2  S.  &  R.  107. 

820.  But  if  either  of  them  comes  into  court  and 
desires  to  be  severed,  he  may  do  it,  and  then  the 
appeal  will  go  on  in  the  name  of  the  others. 
Gallagher  v.  Jackson,  1  S.  dt  R.  492.  La  Fitte 
v.  La  FUU,  2  8.  &  R.  107. 

821.  In  trespass  against  sereral,  where  the  arbi- 
trators found  separate  damages,  the  court  sus- 
tained an  appeal  by  two  or  the  defendants,  and  an 
appeal  by  the  plaintiff  as  to  the  remainder.  Cress- 
wdl  V.  Baker,  1  Browne,  225. 

S3Q.  So,  on  an  appeal  from  an  award  in  an 
action  by  two  to  the  use  of  a  third  person,  the 
affidavit  may  be  made  by  one  of  the  nominal 
plaintifiEs.    Dale  v.  Oliver,  2  Browne,  91 . 

883.  And  it  may  be  made  by  the  attorney  at 
law  of  the  appellant.  Anderson  v.  Filler,  3  8.  & 
R.  1. 

824.  The  affidavit  must  contain  the  vrordfixmly, 
or  something  equal  to  it  in  substance,  as  verUy. 
Thompson  v.  White,  4  8.  &  R.  135.  Bradley  v. 
Eccles,  1  Browne,  258. 

825.  The  irregularity  of  appealing  without  the 
required  affidavit  is  waved  by  the  other  party's 
taking  the  costs  out  of  court  Biedman  v.  Van- 
derslice,  2  Rawle,  334. 

^6.  Executors  and  administrators  may  appeal 
without  filing  an  affidavit,  pa^ng  costs,  or  enter- 
ing into  a  recognizance  of  bail,  fnsuranee  Com" 
pony  v.  Hewes,  5  Binn.  508. 

827.  8o  of  the  United  States,  when  plaintiflb. 
United  States  t.  Barber,  17  8.  A  R.  348. 

828.  But  executors,  &c.,  when  sued  on  their 
personal  promise,  though  named  as  executors, 
&c.,  cannot  appeal  without  entering^  into  a  recog- 
nizance.   Masterton  v.  Masterton,  o  Rawle,  137. 

829.  Before  the  statute  of  1817,  a  body  corporate ' 
might  appeal  without  entering  into  recognizance, 
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&c.     CarpaiiUr  r.  Ddaware  Inaurance  Company, 
2  Binn.  2o4. 

830.  On  appeal  to  the  mayor  s  coart  of  Lancas- 
ter, the  deputy  of  the  clerk  of  that  court  may  ad< 
miaiBter  the  oath  Reigart  v.  M'Crrath^  16  S.  6l 
R.  65. 

831.  A  reco^izanee  on  an  appeal  may  properly 
be  taken  before  the  commiasioner  of  bail,  in  the 
fiapreme  court,  althoujrh  the  act  directs  that  the 
flurety  shall  enter  into  it  with  the  prothonotary. 
Jones  ▼.  Badger,  5  Binn.  461. 

8t32.  It  is  sufficient  if  the  reco^izance  pursues 
Mde  form  prescribed  by  the  act,  so  as  to  meet  Uie 
nature  of  the  case,  without  adopting  all  the  words 
of  that  form.     Witman  v.  Ely,  4  8.  &  R.  260. 

833.  Thus,  where  the  award  is  for  a  sum  of 
money,  a  recognizance  conditioned  for  '^  the  pay- 
ment of  the  sum  awarded,"  omitting  the  words 
"  or  value  of  the  thing  or  property  awarded,"  was 
heldffootf.  ib, 

83C  So  it  does  not  Vitiate  a  recognizance  that 
the  words  *'or  judgment  as  or  more  &rorable 
than  the  report  are  omitted,  or  that  the  con- 
dition for  the  payment  of  one  dollar  per  day  is 
''for  every  day  that  should  necessarily  be  lost," 
&c.  t6. 

835.  Nor  that  the  words  of  the  recognizance 
were  "  if  the  plaintiff  shall  obtain  a  judgment  as 
or  more  favorable,"  &c.,  omitting  the  words  «  a 
judgment  for  a  sum  equal  to  or  greater,"  &c. 
^yrea  v.  Fishtfr,  14  S.  db  R.  112. 

836.  Where  the  entry  of  an  appeal  was  thus, 
and  no  more  —  "  The  plaintiff  appeals,  John  Cun- 
ningham and  Daniel  Link  tewt  in  ^1000,  coram 
W,  Sample,"  it  was  held  to  be  insufficient,  and 
the  appeal  invalid.  Donaldson  v.  Cunningham, 
13  S.  &  R.  243. 

8.37.  If  the  recognizance  be  taken  for  the  pay- 
ment of  the  money  absolutely^,  instead  of  beings  in 
the  nature  of  special  bail,  it  is  void,  and  no  action 
can  be  supported  on  it.  BoUon  v.  Robinson,  13  S. 
&.  R.  193. 

838.  Under  the  4th  section  of  the  act  of  March. 
1817,  the  Schuylkill  Navigation  Company  is  bound 
to  give  absolute  bail  on  appeal  from  a  report  of 
referees  appointed  by  virtue  of  the  act  of  incorpo- 
ration of  1815,  notwithstanding  that  the  act  of 
incorporation  provided  that  either  party  might 


appeal,  "in  the  same  "manner  that  appeals  are 
allowed  in  other  cases."  SckuylkiU  Jfamgation 
Company  v.  Thomas,  13  S.  &  R.  431. 

8^.  U  is  not  necessary  for  the  plaintiff  to  join 
with  his  surety  in  the  recognizance.  Boueo  v. 
WUkins,  5  S.  &  R.  329. 

840.  A  recognizance  bv  a  defendant  is  not  ir- 
regular because  the  appellant  joins  in  it  with  his 
sureties,  though  the  statute  requires  only  the 
sureties  to  enter  into  it.  Jones  v.  Badger.  5  JBinn. 
461..  * 

841.  A  recognizance  with  a  condition  that  **  if 
the  plaintiff  does  not  recover,  in  the  event  of  a 
suit,  a  sum  as  or  more  favorable,  S^.,  then  the  re- 
cognizors will  pay  the  costs,  &c.,  or  deliver  the 
plaintiff  to  the  jail  of  the  county,"  is  bad.  Clarke 
V.  M'AnuJUy,  3  S.  &  R.  364. 

842.  Where  the  surety  of  the  appellant  justified 
in  the  absence  of  the  opposite  party,  and  without 
giving  him  notice,  the  appeal  was  dismissed,  after 
exceptions  taken  to  the  sufficiency.  HaveUn  ▼. 
M*FaU,l  Browne,  230. 

843.  Excepting  to  the  bail  is  not  a  waver  of  the 
right  to  dismiss  tne  appeal.  Hampton  v.  Evenzel- 
ler,  2  Browne,  18. 

844.)  A  defect  in  a  recognizance  is  waved  by  the 
appellee's  omission  to  rule  the  appellant  to  amend 
it.     Walter  v.  Bechtol,  5  Rawle,  228. 

845.  The  appellant  should  be  called  upon,  in 
such  case,  to  perfect  bail  within  a  given  period. 


or,  in  default  thereofi  to  htve  his  appeal  dismisMd. 
Means  v.  J^Tout,  16  8.  4b  R.  349. 

846.  Where  bail  apon  an  appeal  was  entered 
within  16  day*,  and  no  exception  was  taken  nntil 
seven  days  afterwards,  and,  as  soon  as  the  appel 
lant  knew  of  the  exception,  he  offered  unexcep- 
tionable additional  bail,  which  the  opposite  party 
refused  to  receive,  but  issued  an  execution,  it  was 
held  that  the  execution  was  erroneous.  Davis  r. 
Black,  12  8.  A  R.  327. 

847.  Ond  who  is  offered  as  a  witness,  and  who 
is,  at  the  same  time,  security  for  the  piu-tv  offering 
him,  in  the  recognizance  on  an  appeal,  may  be 
discharged  by  the  court  from  his  reoognizanoe, 
and  other  surety  taken  in  his  stead.  Sainum  ▼. 
Ranee,  3  S.  &  R.  311. 

848.  Where  there  is  not  a  right  of  appeal,  the 
defect  of  jurisdiction  cannot  be  cured  by  the  ap- 
pearance of  the  party  and  trial  of  the  cause.  Mot' 
rison  v.  Weaver,  4  S.  &  R.  190.  ^oy  v.  Yottf  12 
S.  dk  R.  985. 

849.  But  where  the  right  of  appeal  exists,  infor- 
malities, and  even  the  ImII  on  the  appeal,  may  be 
considered  as  waved  by  the  acts  of  the  appellee,  — 
such  as  filing  a  declaration,  ib.  ZeigUrv.  FowLst, 
3  S.  &  R.  2&.  Cameron  ▼.  Montgomery,  13  S.  & 
R.  128. 

850.  And  where  the  appeal  was  taken  more 
than  20  days  after  the  award  filed,  and  the  appel- 
lee suffered  more  than  two  years  to  elapse  before 
he  moved  to  quash  the  appeal,  during  which  time 
he  had  filed  pleas,  and  taken  depositions,  it  was 
held  that  this  amounted  to  a  waver  of  the  objec- 
tion.    Mayes  v.  Jacoby,  8  S.  db  R.  526. 

851.  And  where  the  recognizance,  on  an  appeal 
by  the  defendant,  was  only  for  the  payment  of 
costs,  omitting  the  debt,  but  the  plaintiff  after- 
wards filed  a  &claration  and  joined  issue,  and  the 
cause  was  continued  on  the  trial  list  for  upwards 
of  three  years,  it  was  held  that  the  plaintiff  had 
waved  the  bail.  Zeigler  v.  Fouiier,  3  S.  &  R 
238. 

852.  So,  where  a  party  acquiesced  for  more 
than  twelve  months,  in  consequence  of  which  the 
opposite  party  was  put  to  expense  in  preparing 
for  trial,  it  was  held  that  these  circumstances 
amounted  to  a  waver  of  anv  exception  to  the  re- 
cognizance.    Clarke  v.  M^Jnulty,  3  S.  db  R.  364. 

§53.  The  plaintiff  cafinot  become  nonsuit,  after 
he  has  appealed,  without  the  consent  of  the  de- 
fendant.  Martin  v.  Ives,  17  S.  &  R.  364. 

854.  If  the  plaintiff  become  nonsuit,  after  ap- 
pealing from  an  award  in  favor  of  the  defendant, 
the  judgment  of  the  arbitrators  remains  in  force. 
King  V.  Sioan,  1  S.  d&  R.  77.  Letois  v.  Ctdhert- 
son,  11  S.  d^  R.  48.  Hosteller  v.  Kaufman,  ib. 
146. 

855.  An  award  cannot  be  read  in  evidence  on 
the  trial  of  an  appeal  therefrom.  Shaeffer  v. 
Kreitzer,  6  Binn.  430.  And  it  is  error  to  permit  it 
to  be  read,  though  the  court  direct  the  juir  to  dis- 
regard it.  ib.  See  also  Bell  v.  Hamilton,  1  Browne, 
254. 

856.  Where  a  defendant  does  not  give  in  evi- 
dence, before  arbitrators,  documents  which  are  in 
his  possession,  and  the  plaintiff,  not  knowing  of 
their  existence,  does  not  call  for  them,  the  defend- 
ant may  give  them  in  evidence  on  the  appeal. 
Barclay  v.  Hughes,  1  Miles,  19.  Miter,  if  thev 
had  been  withheld  from  the  arbitrators,  on  a  call 
for  them  by  the  plaintiff,  ib. 

857.  Where  the  defendant  appealed  from  an 
award,  in  a  case  in  which  the  plaintiff  had  con- 
ceded a  point  at  the  hearing,  it  was  held  that  the 
plaintiff'  was  not  bound  by  his  concession,  on  a 
subsequent  trial  of  the  cause.  Pedlan  v.  Hopkins, 
13  S.  Sl  R.  45. 

658.  A  new  trial  was  granted  because  the  coun- 
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tel)  on  trial  of  an  appeal,  stated  to  the  jury  that 
the  arbitrators  had  decided  in  favor  of  his  client 
Hydop  v.  CroxUr,  1  Miles,  267. 

859.  If  the  appellant  pay  the  costs  taxed  by  the 
prothonotary,  the  appeal  will  not  be  struck  off, 
though  more  costs  were  actually  due.  M'Keown 
V.  Buudinot,  1  Browne,  160.  Fraley  v.  Jfelson,  6 
S.  &  R.  234.     Stewart  v.  JewM,  11  S.  <&  R.  359. 

660.  The  remedy,  in  such  case,  for  the  omitted 
Rosts,  is  an  order  of  court  for  payment,  and  by 
attachment  for  not  obeying  the  order.  FraUy  v. 
JCelson,  5  S.  &  R.  234. 

861.  The  supreme  court  cannot  inquire,  on 
error,  Aether  new  evidence  was  given  bv  a  de- 
fendant,  on  an  appeal,  so  as  to  deprive  tlie  plaintiff 
of  costs,  if  the  court  below  have  awarded  costs 
to  the  defendant.  MixeU  v.  Bradford,  2  S.  <&  R. 
488. 

862.  On  an  appeal  by  a  defendant,  he  is  not  en- 
titled to  a  return  of  the  costs  paid  on  the  appeal, 
if  the  plaintiff  recover  a  less  sum  than  that  award- 
ed him  by  the  arbitrators.  ^Ut  v.  J^aglee,  6  S. 
<&  R.  299. 

863.  E^h  party,  in  such  case,  pays  his  own 
costs  accruing  aifier  the  appeal.  t6.  Landia  v. 
aiuBfer,  4  S.  &  K.  196. 

864.  On  an  appeal,  the  costs  of  a  former  award 
in  the  same  soi^  which  was  set  aside  without  im- 
posing any  terms,  must  be  paid  by  the  appellant. 
8edy  v.  Bartoriy  5  S.  &  R.  390. 

865.  The  appellant  pays  costs,  on  an  appeal,  on- 
less  he  succeeds  in  part,  at  least.  If  he  succeeds 
in  part,  he  does  not  pay  costs  that  accrue  in  con- 
sequence of  the  appeal.  Carney  v.  Keniiey,  1 
Jftiies,  17. 

866.  Where  there  is  an  award  for  the  defendant, 
and  the  plaintiff  appeals,  and  obtains  a  verdict,  he 
is  entitled  to  the  costs  which  he  paid  on  entering 
his  appeal,  as  well  as  those  which  have  accrued 
since.  CammonweaUh  v.  Skanrum,  13  S.  &  R. 
109.  So.  when  the  award  is  for  the  plaintiff,  and 
he  appeals  and  obtains  a  verdict  for  a  sum  greater 
than  was  awarded  him.  ib. 

867.  So,  in  debt  on  a  bond  for  the  purchase 
money  of  land,  where  the  defence  was  existing 
incumbrances,  arbitrators  were  appointed,  who 
awarded  the  whole  sum  to  the  plamtiff.  On  ap- 
peal, the  jury  deducted  the  amount  of  the  incum- 
orances,  and  rendered  a  verdict  for  a  sum  less 
than  the  award.  Held  that  the  plaintiff  was  not 
entitled  to  costs  on  the  appeal,  although  the  in- 
cumbrances were  not  paid  off  until  after  the  appeal. 
Poke  V.  KeUy,  13  S.  <&  R.  165. 

868.  If  a  defendant,  in  an  action  instituted  in 
the  common  pleas,  appeals  from  an  award  given 
in  fiivor  of  the  plaintiff,  for  less  than  one  hundred 
dollars,  and,  on  the  trial,  the  same  or  a  greater 
sum  is  recovered,  he  is  liable,  under  the  act  of 
March,  1809,  to  tne  payment  of  the  costs  subse- 
quent to  the  appeal,  but  not  to  any  costs  prior  to 
the  appeal,    flgenfritx  v.  DougtoM,  6  fiinn.  402. 

869.  Where  the  defendant,  under  the  statute  of 
1810,  appeals  from  the  award  of  arbitrators,  and  a 
general  verdict  passes  for  him,  he  is  entitled  to  the 
costs  which  follow  a  final  judgment  —  such  case 
being  not  within  the  provisions  of  that  act,  as  to 
costs ;  they  are  given  by  the  law,  as  it  existed  be- 
fore the  passaffe  of  that  act.  Gallatin  v.  Com' 
man,  1  Pennsyl.  115. 

870.  The  party  acquiescing  in  an  award  is  not 
within  the  provisions  of  the  12th  and  14th  sec- 
tions of  the  statute  of  1810,  which  provide  that,  if 
either  party  appeals,  and  does  not  obtain  a  verdict 
more  favorable  than  the  award,  he  shall  pay  one 
dollar  per  day  to  the  opposite  party  daring  his 
attendance  on  the  appeal.  Wycoff  v.  CorUss,  2 
Browne,  217. 

^1.  When  there  are  several  defendants,  and  an 
VOL.  I.  30 


award  in  their  favor,  from  which  the  plaintiff  ap- 
peals, and  the  verdict  is  also  for  the  defendants, 
each  defendant  who  attended  court  for  the  pur- 
pose of  or  during  the  trial,  is  entitled  to  a  dollar 
per  day  for  attendance.  Sfiermer  v.  Rualvng,  1 
Miles,  415. 

872.  Afler  papers  had  been  given  in  evidence 
to  arbitrators,  the  plaintiff  withdrew  them  and  all 
his  other  evidence,  and  agreed  that  the  award 
should  be  against  him.  The  arbitrators  awarded 
*<  no  cause  of  action,**  and  the  plaintiff  appealed. 
This  was  held  not  to  be  such  a  withholding  of 
the  papers,  contemplated  by  the  statute  of  1810, 
as  will  -exclude  them  from  being  evidence  on 
trial  of  tlie  cause  before  a  jury.  Pearc€  v.  Semi- 
nary, 2  Watts,  340. 


ARKANSAS. 

1.  The  United  States  statute  of  May  5,  1830, 
"  for  further  extending  the  powers  of  the  judges 
of  the  superior  court  of  the  territory  of  Arkansas, 
under  the  act  of  May  26, 1824,  and  for  other  pur-^ 
poses,"  is  in  no  respect  the  exercise  of  judicial 
powers :  it  only  organizes  a  tribunal  with  powers 
to  entertain  judicial  proceedings.  Samptyreac  v. 
United  States,  7  Pet.  ^. 

2.  As  that  statute  provided  a  remedy  only,  it  is 
unexceptionable,  tliou^h  it  operated  on  causes  of 
action  existing  at  the  time  when  it  was  passed,  ibi 

3.  Under  the  statute  of  May  26, 1824,  proceed- 
ings were  instituted  in  the  superior  court  of  Ar- 
Jiansas  for  confirmation  of  a  grant  alle^d  to  have 
been  made  to  Sampeyreac  by  the  Spanish  govern- 
ment, before  Louisiana  was  ceded  to  the  united 
States ;  and  the  court,  in  December,  1827,  upon  a 
hearing,  decreed  that  Sampeyreac  rfl»over  the  land 
from  the  United  States.  The  district  attornev  of 
the  United  States  afterwards  filed  a  bill  of  review, 
on  the  authority  of  the  statute  of  1830,  alleging 
that  the  original  decree  was  obtained  by  fraudana 
surprise ;  that  the  documents  then  produced  to 
the  court  were  forged,  and  that  the  witnesses  who 
were  then  examined  in  support  of  the  claim  were 
perjured.  J.  Stewart,  asserting  himself  to  be  a 
hand  fide  purchaser  of  said  land  from  one  B,  who 
conveyed  to  him  Sampeyreac *s  claim,  in  1828» 
was  aamitted  as  a  partj  to  the  bill  of  review,  and 
filed  an  answer,  denying  the  fraud  and  forgery, 
and  asserting  that,  if  they  were  committed,  he 
was  ignorant  thereof  On  a  final  hearing,  the 
court,  being  satisfied  of  the  fraud,  forgery,  and 
perjury,  reversed  the  original  decree.  Held  that 
these  proceedings  were  authorized  by  the  statute 
of  1830.  ti. 

4.  That  statute,  in  terms,  applied  to  bills  filed 
or  to  be  filed,  and  did  not  require  that  all  tlie  tech- 
nical rules  necessary  in  the  ordinary  course  of 
chancery  proceedings  on  a  bill  of  review  should 
be  pursued :  congress,  having  a  right  to  provide  a 
tribunal  in  which  the  remedy  might  be  prose- 
cuted, had  also  the  right  to  prescribe  the  manner 
in  which  it  should  be  pursuea.   iJb, 


ARMY  OF  THE  UNITED  STATES, 
see  Afprkntics,  70.  71.  117—119.    Alikn,  130. 

1.  The  duties  and  powers  of  a  military  officer 
of  the  United  States  are  regulated  by  law,  and  the 
determination  of  questions  relating  to  them  rests 
with  the  court.     United  States  v.  JFillard,  Paine, 

539. 

2.  Under  section  8  of  article  1  of  the  constitu- 
tion of  the  United  States,  congress  have  power  to 
authorize  an  infant,  who  has  come  to  years  of  dis- 
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cretion,  and  ia  not  subject  to  the  control  of  any 
other  person,  to  make  a  valid  contract  of  enlist- 
ment m  the  service  of  the  United  States.  CoftP- 
monweaUh  v.  Murray,  4  Binn.  487.  Common- 
totaUk  v.  Barker,  5  Bmn.  423. 

3.  Where  a  minor  has  been  enlisted  in  the  army 
of  the  United  States,  a  judge  may  issue  a  habeas 

.  corpus  to  discharge  him,  without  a  previous  appli- 
cation to  the  war  department.  UniUd  States  v.  An- 
derson,  Cooke,  143. 

4.  A  habeas  corpus,  for  the  discharge  of  an  en- 
listed minor,  may  be  sued  out  at  the  instance  of 
the  parent,  ib, 

5.  Where  the  father  is  dead,  the  mother  is  "  a 
parent,*'  whose  consent  is  necessary  and  suf&cient, 
under  the  act  of  congress  concerning  the  enlist- 
ment of  minors  in  the  United  States  army.  Ex 
parte  Mason,  1  Murph.  336.  Commonw&dth  v. 
CoZian,  6  Binn.  255. 

6.  Under  the  act  of  congress  which  prohibited 
the  enlistment  of  minors  without  the  consent  of 
their  parents,  guardians,  or  masters,  it  was  held 
that  a  minor  wno  had  no  parent,  guardian,  or  mas- 
ter, could  not  be  enlisted  at  all.  Commonwealth 
V.  Cushing,  11  Mass.  67. 

7.  Such  enlistment,  though  perhaps  not  void,  is 
voidable  at  the  infant's  election,  ib. 

8.  In  United  States  v.  Bainkridge,  1  Mason,  84, 
it  was  held  that  congress  has  a  constitutional  right 
to  authorize  the  enlistment  of  minors  into  the 
army  or  navy  of  the  United  States  without  the 
consent  of  thteir  parents. 

9.  Enlistment  by  a  minor,  without  his  parent's 
consent,  is  made  valid  by  the  parent's  subsequent 
written  consent.  Commonwealth  v.  Camac,  1  S.  & 
R.  87. 

See  Navv. 

16.  If  a  p^bon  under  the  age  of  id  years,  who 
is  not  liable  to  do  military  duty,  voluntarily  enters 
the  service  of  the  United  States,  (with  his  father's 
consent,^  as  a  soldier,  and,  being  in  actual  service, 
deserts,  ne  may  be  lawfully  arrested  as  a  deserter, 
and  the  person  apprehending  him  is  not  liable  to 
an  action.  Wilher  v.  Grace,  12  Johns.  68,  revers- 
ing the  judgment  of  the  supreme  court,  10  Johns. 
454. 

11 .  In  a  plea  of  justificatiou,  in  an  action  of  tres- 
pass, assault  and  nattery,  and  false  imprisonment, 
brought  by  a  militia-man  of  the  state,  employed 
as  a  soldier  in  the  service  of  the  United  States, 
against  the  president  of  a  court  martial,  it  is  not 
necessary  to  allege  that  a  case  had  occurred  which 

five  authority  to  the  president  of  the  United 
tates  to  call  forth  the  militia  of  the  states  under 
the  act  of  congress  of  the  28th  February,  17^. 
Vanderheyden  v.  Young,  11  Johns.  150.  S.  P. 
Martin  v.  Molt,  12  Wheat.  19. 

12.  The  president  of  the  United  States  alone  is 
made  the  judge  of  the  hap^ning  of  such  event, 
and  he  acts  upon  his  responsibility  under  the  con- 
stitution,  ib.    See  8  Mass.  550. 

13.  So  he  is  the  sole  jud^  of  the  number,  time, 
and  destination,  of  the  militia  called  into  service. 
11  Johns.  ubisKp. 

14.  It  is  not  necessary  in  the  plea  to  allege  what 
president,  by  name,  issued  his  orders  to  the  gov- 
ernor of  the  state  to  order  into  the  service  or  the 
United  States  a  portion  of  the  militia  of  the  state, 
or  the  number  of  militia  ordered  out;  or  that  the 
officers  composing  the  court  martial  were  in  the 
service  of  the  United  States ;  or  that  the  general 
ordering  the  court  martial  commanded  in  the  army 
of  the  United  States  when  he  issued  the  order,  or 
approved  the  sentence  of  the  court,  ib. 

15.  The  court  martial  may,  after  conviction, 
keep  the  person  of  the  delinquent  until  the  will  of 
the  commanding  general,  affirming  or  reversing 
the  sentence,  be  known,  ib. 


20.  An  officer  may  be  said  to  command  at  asepa- 


16.  Militia  ordered  wto  tlie  service  of  the  Uni- 
ted States  under  the  act  of  the  28th  February, 
1795,  are  subject  to  the  rules  and  articles  of  war 
of  the  United  States,  though  made  subsequent  to 
the  act,  which  is  prospective,  ib, 

17.  The  president  of  the  United  States  has  a 
discretionary  power,  but  it  is  not  imperative  on 
him,  to  allow  such  additional  number  of  rations  to 
officers  commanding  at  separate  posts  as  he  may 
think  just,  having  respect  to  the  special  circum- 
stances of  each  post.  Parker  v.  United  States^ 
1  Pet.  293. 

18.  The  secretary  of  war,  as  the  legitimate  or- 
gan of  the  president,  under  a  general  authority 
Brom  him,  may  exercise  the  power,  and  make  the 
allowanoe  to  officers  having  a  separate  command,  ib. 

19.  No  officer  is  entitled  to  tne  additional  allow- 
ance unless  he  is  a  commandant  at  a  separate  post ; 
and  it  cannot  be  made  to  more  than  one  officer  at 
the  same  station,  ib. 

may 
rate  post  when  he^out  of  the  reach  of  the  orders 
of  the  commander-m-chief,  or  of  a  superior  officer 
in  command  in  the  neilrhborhood.   ib. 

21.  The  general  order  of  the  war  department 
of  16th  March,  1816,  directing  double  ratiotis  to 
be  allowed  to  officers  commanding  "  military  de- 
partments," is  construed  to  relate  to  the  geographi- 
cal sections  of  country  into  which  the  two  divisions 
of  the  army  are  divided,  and  which  were  denomi- 
nated "  departments,"  and  intended  to  designate 
the  extent  of  actual  command  given  to  the  officer 
commanding  each  department.  It  does  not  relate 
to  the  law  oT  3d  March,  1813,  '*  for  the  better  or- 
ganization of  the  general  staff  of  the  army."  ib. 

ARREST. 

1.    What  constitutes  a  vaUd  Arrest, 
II.    Of  breaking  Doors  in  order  to  arrest. 

III.  nhat  Process  will  or  will  not  authorize  an 

Arrest ;   and  when  an  Arrest  may  be  made 
without  Process. 

IV.  Of  Exemption  from  Arrest,  including  Privi- 

lege.   

I.     What  constitutes  a  valid  Arrest. 
See  Sunday. 

1.  No  manual  touching  of  the  body,  or  actual 
force,  is  necessary  to  constitute  an  arrest.  It  is 
sufficient  if  the  party  be  within  the  power  of  the 
officer  and  submit  to  the  arrest.  Gold  v.  Bissdl, 
1  Wend.  215.  Doubted,  2  N.  Hamp.  318,  Hunt- 
ington v.  BlaisdeU,  See  ako  Huntington  v. 
Schultz,  Harper,  453.  United  States  v.  Benner, 
1  Bald.  239. 

2.  An  officer  and  execution  debtor  being  to- 
gether, the  debtor,  said  he  had  surrendered,  and 
tne  officer  thereupon  said  he  had  appointed  a 
third  person  to  be  tiis  keeper ;  this  was  held  to  be 
sufficient  evidence  of  an  arrest.  Strout  v.  Gooch, 
8  Greenl.  127. 

3.  The  arresting  of  a  prisoner,  and  the  retakmg 
of  him  on  fresh  pursuit,  after  an  escape,  make  but 
one  effective  arrest.  Cooper  ▼.  Adams,  2  Blackf. 
294. 

4.  The  delivery  to  the  sheriff  of  a  ca.  sa,  against 
a  prisoner  in  his  custody,  who  had  been  admitted 
to  the  limits,  is  not,  ipso  facto  et  eo  instanti,  an 
arrest,  so  as  to  place  the  defendant  in  custody  on 
the  execution,  and  render  the  sheriff  liable  for  an 
escape.     Tracy  v.  Whipple,  8  Johns.  379. 

5.  The  South  Carolina  statute,  which  protects 
from  arrest  persons  necessarily  going  to  and  from 
courts,  does  not  prohibit  service  of  a  ea.ad  resp. 
on  such  persons  by  giving  them  a  copy  thereof. 
Harper,  452. 

6.  An  arrest  on  civil  process,  by  one  whom  tho 
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officer  has  appointed  his  aid,  is  valid,  though  the 
appointment  be  by  parol,  and  though  the  officer 
be  not  in  sight,  if  they  were,  at  the  time  of  the 
arrest,  pursuing  the  same  object.  Commonwealth 
V.  Field,  13  Mass.  321. 

7.  When  one,  not  generally  known  as  an  offi- 
cer, makes  an  arrest,  he  must  show  his  authority, 
if  demanded,  or  he  may  be  lawfully  resisted,  tb. 
State  V.  Curlisy  1  Hayw.  471.  S.  P.  Arnold  v. 
Sueoea,  10  Wend.  514.  AUter^  of  a  known  offi- 
cer.  ib. 

8.  But  the  right  to  demand  of  one,  not  gener- 
ally known  as  an  officer,  to  produce  his  warrant, 
is  when  the  party  submits  himself  to  the  arrest  j 
not  where  he  immediately  resists,  &c.  13  Mass. 
321.  

II.     Of  breaking  Doors  in  order  to  arrest. 
See  Bail,  431—433. 

9.  In  execution  of  criminal  process,  an  officer 
may  break  open  the  doors  of  a  house,  in  the  night 
as  well  as  in  the  day-time,  afler  demand  of  admit- 
tance and  refusal.  State  v.  Smith,  1  N.  Hamp. 
346.  Bell  y.  Clap,  10  Johns.  263.  State  v.  Sliaw, 
1  Root,  134.    KeUy  v.  Wright,  ib.  83. 

10.  But  a  dwelling-house  is  a  protection  from  ar- 
rest, in  citfU  process,  to  the  occapant,  his  children 
and  domestic  servants,  and  permanent  lodgers 
and  boarders,  but  not  to  strangers  and  visitors. 
And  a  breach  of  the  outer  doors  or  windows  of  a 
house,  by  an  officer,  makes  him  a  trespasser. 
Oystead  v.  Shed,  13  Mass.  520. 

il.  But  if  an  arrest  has  been  made,  and  the  per- 
son arrested  escapes  and  takes  refage  in  his  dwel- 
ling-house, the  omcer  may  break  into  the  house  in 
pursuit  of  him.  ib.  Auen  v.  Martin,  10  Wend. 
300. 

12.  After  demanding  admittance,  in  such  case, 
and  being  refused,  the  officer  may  break  the  door 
without  making  known  his  business,  if  the  pur- 
suit be  fresh,  and  the  party  of  course  aware  or  his 
object.  10  Wend.  300. 

13.  Where  a  person  lets  out  part  of  his  house,, 
and  reserves  for  himself  and  occupies  an  inner 
room,  and,  the  outer  door  being  opien^  an  officer 
enters  to  execute  civil  process,  lie  is  justified  in 
breaking  open  the  inner  door  in  order  to  arrest  the 
party.  WtUiams  v.  Spencer,  5  Johns.  352.  S.  P. 
Fitch  v.  Lovdand,  Kirby,  386. 

14.  Where  the  front  door  of  the  defendant's 
house  was  generally  kept  fastened,  and  the  usual 
entrance  was  through  the  back  door,  and  Uie 
sheriff,  having  entered  by  the  back  door  while 
it  was  open,  in  the  night,  broke  open  the 
door  of  an  inner  room  in  which  the  defendant 
was  with  his  family,  and  arrested  him,  the  ar- 
rest was  held  lawful.  Hubbard  v.  Mack,  17  Johns. 
127.  •    

111.  What  Process  will  or  toiU  not  authorize  an 
Arrest;  and  when  an  Arrest  may  be  made 
toithout  Process. 

U>.  An  arrest  is  illegal  wherever  the  process  is 
void ;  as  where  tiie  court  issuing  it  has  no  juris- 
diction, or  exceeds  or  does  not  pursue  its  junsdie- 
tion.  Tracy  y.  WiUUams,  4  Conn.  107.  StaU  v. 
Leacht  7  Conn.  456.  State  v.  Curtis^  1  Hayw. 
471. 

16.  The  legality  of  an  arrest  is  to  be  determined 
by  the  law  of  the  state  where  it  is  made ;  and  an 
arrest  on  legal  process  in  another  state  is,  vrtma 
/uic,  justi&ble.  Stouffer  v.  Latskaw,  2  Watts, 
165. 

17.  And  when  a  want  of  jurisdiction,  or  illegal- 
ity, is  apparent  on  the  face  of  the  process,  the 
officer  wno  serves  it  is  a  trespasser.  Lampson  v. 
Undan,   6  Day,  506.    Qriswold  y.  Sedgwick,  6 


Cow  456.  Sai^ord  v.  MchoU,  13  Mass.  289 
Reynolds  v.  Corp,  3  Caines,  269.  Grumond  v 
Raytfiand,  1  Conn.  40. 

18.  Thus  the  MassachusetUi  statute  of  1791,  c. 
58,  does  not  authorize  a  justice  to  receive  a  com- 
plaint and  issue  his  warrant  on  the  Lord's  day,  for 
a  violation  of  that  law,  merely  by  travelling ;  and 
an  arrest  on  that  day,  pursuant  to  a  warrant  so 
issued,  is  illegal,  and  the  officer  making  it  a  tres- 
passer.   Ptarce  v.  Attoood,  13  Mass.  324. 

19.  So  of  an  arrest  of  a  member  of  a  corpora- 
tion on  an  execution  against  the  corporation, 
though  the  execution  direct  the  officer,  for  want 
of  corporate  property,  to  take  the  bodies  of  the 
members.    Mchols  v.   Thomas,  4  Mass.  232. 

20.  In  Connecticut,  the  marshal  of  the  United 
States,  upon  an  attachment  for  debt,  without  a 
mittimus,  may  commit  the  defendant  to  prison,  for 
want  of  bail.  Palmer  v.  Allen,  7  Cranch,  651  — 
reversing  the  judgment  of  the  court  of  Connecti- 
cut, 5  Day,  193. 

21.  Where  a  statute  requires  process  to  be 
served  by  a  certain  person,  if  another  make  the 
arrest,  it  is  void,  and  false  imprisonment  lies. 
Reynolds  v.  Orvis,  7  Cow.  269.  S.  P.  IVood  v. 
Ross,  11' Mass.  277.  As  if  a  justice  direct  a  war- 
rant to  a  private  person,  instead  of  an  officer. 
Commonwealth  y.  Foster,  1  Mass.  468. 

22.  A  warrant  to  arrest  a  person  of  whom 
surety  of  the  peace  is  demandea,  being  executed 
neither  by  a  sworn  officer,  nor  the  person  |p  whom 
it  was  directed  by  the  magistrate,  out  by  an  indi- 
vidual selected  by  the  prosecutor,  who  erased  the 
name  of  the  person  appointed  by  ^e  magistrate, 
and  substituted  that  or  the  person  selected  oy  him- 
self, is  thereby  rendered  illegal  and  void  as  a  jus- 
tification, but  may  be  given  in  evidence  in  miti- 

ition  of  damages.     I^^Us  v.  Jackson,  3  Munf. 


23.  A  warrant  directing  the  <<  associates  *'  of 
persons  named  to  be  arrested,  without  mention- 
ing the  names  of  such  associates,  is  illegal  and 
void  as  to  them.  ib. 

24.  A  warrant  to  apprehend  a  person  chared 
with  a  crime,  upon  the  complaint  of  a  private  in- 
former, cannot  legally  issue  without  oath  made  hy 
the  complainant.  And  though  the  complaint  and 
the  capias  recite  that  it  was  under  oath,  yet 
nothing  short  of  the  ma^strate's  certificate  can 
be  sufficient  evidence  that  the  oath  was  adminis- 
tered.   StaU  y.  J.  H.  1  Tyler,  444. 

25.  Under  the  constitution  of  New  York,  a 
warrant  issued  by  a  magistrate,  acting  as  conser- 
vator of  the  peace,  may  be  either  in  the  name  of 
the  people  or  of  such  magistrate.  Dickenson  v* 
Rogers,  19  Johns.  279. 

36.  An  arrest  under  process,  afler  the  time 
when  it  is  made  returnable,  is  a  trespass,  and  void. 
Stoyel  V.  Lawrence,  3  Day,  1.  PrtseoU  v.  Wright^ 
6  Mass.  22. 

27.  But  an  arrest  may  be  made  on  the  return 
day  of  a  writ.  Adams  v.  Freeman,  9  Johns. 
117. 

28.  And  when  an  execution  is  returnable  in  a 
specified  namber  of  days,  it  is  executable  at  any 
tune  on  the  last  day ;  but  when  returnable  to  a 
court  to  be  held  at  a  certain  day  and  place,  it  may 
be  executed  at  any  time  on  that  day  before  the 
court  has  adjourned  to  the  next  day ;  but  not  after. 
6  Mass.  22. 

29.  A  mittimus,  signed  by  two  justices  of  the 
peace  with  the  initials  J.  P.  added,  is  sufficient  to 
authorize  and  require  an  officer  to  hold  the  de- 
fendant in  custody.  StaU  v.  ManUiy,  1  Overt 
428. 

30.  Arrest  of  one  named  by  a  wrong  name  in 
the  process,  though  he  be  the  person  intended, 
subjects  the  officer  to  an  action  for  false  imprisoa- 
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ment,  unless  the  party  was  known  as  well  by  the 
one  name  as  the  other.  Gristoold  v.  Sedgwick, 
1  Wend.  132.  6  Cow.  456.  Mead  v.  Hatps,  7 
Cow.  'S32,  As  if  Daniel  8.  O.  be  arrested  on  pro- 
cess against  Samuel  8.  G.  Gunuey  ▼.  Lovely  9 
Wend.  319.    See  staiate  of  New  York,  1830. 

31.  8o  of  an  arrest  of  the  wrong  person,  thongh 
he  has  the  name  set  forth  in  the  process.  H.  9/-  A, 
Bank  v.  Hotoardy  14  Mass.  184.  JliiUr^  or  an 
arrest  on  exeadion  against  one  by  a  wrong  name, 
by  which  name  ha  was  sued.  6  Cow.  tM  tup. 
Smith  T.  BowkeTj  1  Mass.  76. 

32.  Where  a  sheriff  arrested  a  defendant  on  a 
capias  ad  resp»  not  bailable,  and,  on  his  refusing 
to  indorse  his  appearance,  let  him  go  at  large,  and 
returned  eepi  carpus,  the  court  oraered  common 
baU  to  be  filed.  Emmet  v.  Bradstreet,  2  Cow. 
449. 

33.  An  arrest  of  a  felon  may  be  justified  by  any 
person  without  warrant,  whether  there  be  tioM  to 
obtain  one  or  not,  if  a  felony  has  in  fact  been 
committed  by  the  person  arrested.  HoUey  v.  -Mix, 
3  Wend.  350.     friraford  v.  Smitk,  2  Root,  171. 

34.  All  persons  present  when  a  felony  is  com- 
mitted, or  a  dangerous  wound  given, are  bound  to 
apprehend  the  offender.  FJulUps  v.  Tndl,  11 
Johns.  486. 

35.  If  an  innocent  person  is  arrested  upon  sus- 
picion by  a  private  individual,  such  indiyidual  is 
excused  if  a  felony  was  in  fact  committed,  and 
there  ^mp  reasonable  ground  to  suspect  the  person 
arresteoT  -3  Wend,  uln  sup.  WaJeely  ▼.  Harty  6 
Binn.  316.  CommoKioealih  v.  Deacou,  8  S.  dt  R. 
49. 

36.  But  if  no  felony  be  committed  by  any  one, 
and  a  private  individual  arrest  without  warrant, 
such  arrest  is  illegal :  an  ofiicer,  howeyer,  would 
be  justified  if  he  acted  upon  information  from 
another  which  he  had  reason  to  rely  on.  ib. 

37.  Evidence  is  admissible,  in  mitigation  of 
damages,  that  the  defendant  had  ground  to  sus- 
pect Uiat  the  plaintiff  was  goilty  of  the  offence  for 
which  he  was  arrested.  Rogers  v.  WUson,  Mi« 
nor,  467. 

88.  A  private  person  cannot,  of  his  own  au- 
thonty,  arrest  a  person  who  has  been  engued  in 
an  affray,  or  breach  of  the  peace.    PnUBpi 
TruU,  11  Johns.  486. 

39.  But,  during  the  affray,  any  person  may,  with- 
out a  warrant  from  a  magistrate,  restrain  any  of 
the  offenders,  in  order  to  preserve  the  peace,  ib. 
Knot  V.  Gay,  1  Root,  66. 

40.  A  constable  may,  ex  ofido,  and  without 
warrant,  arrest  a  breaker  of  the  peace,  and  brin^ 
him  before  a  justice.  It  seems,  however,  that  this 
should  be  done  within  a  reasonable  time  after  the 
affray.     Taylor  v.  Strong,  3  Wend.  384. 

41.  A  constable  may  arrest,  without  warrant, 
fer  a  breach  of  the  peace  in  his  presence,  and  the 
jailer  is  bound  to  receive  the  person  so  arrested. 
Commontsealth  v.  Deacon,  8  8.  a  R.  47. 

42.  Where  a  bail  bond  is  taken,  conditioned  for 
the  obligor's  appearance  at  the  return  of  tiie  writ, 
but  un£r  the  express  agreement  that  it  shall  be 
regarded  only  as  seeniity  for  his  forthcoming  on 
the  next  day  after  the  arrest,  unless  other  or  ad- 
ditional bail  be  given,  the  officer  making  the  ar- 
rest may  retake  tne  defendant,  if  such  bail  be  not 
given.    Bronson  y.  Jfoyes,  7  Wend.  188. 

43.  A  warrant  of  arrest,  issued  without  anjr  pre- 
vious oath,  or  affirmation,  but  reciting,  that  it  ap- 
peared to  the  judge  issuing  it,  **  from  common 
rumor  and  report,  that  there  was  strong  reason 
to  suspect  A  of  issuing  forged  notes,  is  illegal, 
though  it  states  that  there  was  danger  of  his  de- 
oartlng  firom  the  county  before  witnesses  oould  be 
summoned,  to  enable  tne  judge  to  issue  it  upon 
oatlf.    Comur  v.  CommomoeJik,  3  Binn.  38. 
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44.  An  arrest  may  be  made  by  selectmen  and 
tithing-men  for  a  violation  of  the  act  (of  New 
Hatopihire)  against  unnecessary  travelling  on  the 
Lord  s  day,  without  a  warrant  Mayo  v.  Wilton, 
1  N.  Hamp.  53. 

45.  The  city  guard  of  Charleston  (South  Caro- 
lina) may  arrest  those  guilty  of  affrays  or  breaches 
of  the  peace,  without  warrant.  City  CotmcU  y. 
Pajfne,  2  N.  dk  M.  475. 

4(9.  At  common  law,  a  master  has  a  right  U> 
take  up  his  runaway  servant,  and  for  this  may 
enter  peaceably  into  any  house,  unless  forbidden 
by  the  owner.  The  Pennsylvania  act  **for  the 
regulation  of  apprentices"  nas  not  changed  the 
common  law,  though  it  giyes  a  further  remedy. 
Pennsylvania  v.  Kerr,  Addis.  325.  See  also  1 
Bald.  581. 

47.  An  advertisement  for  the  apprehension  of  a 
runaway  servant  gives  the  same  authority  to  ap- 
prehend him  which  the  master  has :  but  he,  who 
acts  under  it,  does  so  at  the  peril  that  the  adve^ 
tisement  is  genuine,  and  that  the  publisfaer  of  it 
had  authority.    Addis.  325. 

48.  A  citizen  of  one  state,  firom  whom  his  stave 
absconds  into  another  state,  may  pursue  and  arrest 
him  there  wit^ut  warrant,  and  use  all  the  foree 
necessary  to  carry  him  back.  JtAnson  v.  Tomp- 
kins,  1  Bald.  571. 

49.  Such  slave  may  be  arrested,  on  Sunday,  in 
the  night-time,  and  in  the  house  of  another,  if  no 
breach  of  the  peace  be  committed,  ib. 

50.  And  a  magistrate  cannot  order  the  master  to 
be  arrested,  without  oath,  warrant,  and  probable 
cause,  ib.    See  Courts,  735. 

IV.  Of  Exemption  from  Arrest,  including  Privilege 

See  Abatxmxht,  II.  {h.),  VIII.;  Attorhxy, 

&c.  II. 

51.  In  Maine,  a  debtor  cannot  lawfully  be 
arrested,  on  mesne  process,  in  any  case  wnere, 
after  judgment,  his  body  is  not  liable  to  be 
taken  in  execution.  Green  v.  Morse,  5  Greenl. 
291. 

52.  But  in  South  Carolina,  the  act  of  1824,  ex- 
empting females  from  arrest  on  a  ca.  sa.,  does  not 
exempt  them  firom  arrest  on  a  bail  writ.  Desprang 
v.  Davis,  3  M'Cord,  16. 

53.  The  body  of  a  debtor  is  not,  in  New  Hamp- 
shire, liable  to  arrest  in  debt  on  a  judgment,  unless 
the  original  contract,  at  the  time  of  Uie  judgment, 
amounted  to  $13,33;  but  if  arrested,  trespass  does 
not  lie  for  false  imprisonment  till  the  writ  is  in 
some  way  vacated.  Blanchard  v.  Goss,  2  New 
Hamp.  491. 

54.  In  Ohio,  by  statute  of  1631,  females  are  not 
liable  to  arrest  on  contracts. .  O'Boyle  v.  Brown, 
Wright,  465. 

557  A  debtor's  body  is  not  exempted  firom 
arrest  in  one  state,  becauw  he  has  been  com- 
mitted in  another  state  for  the  same  debt,  and 
been  there  discharged,  upon  taking  the  poor  debt* 
or's  oath.  Hubbard  y.  Wentwortk,  3  N.  Hamp.  43. 
Woodkridge  y.  Wright,  3  Conn.  523.  Peek  v.  Ho- 
sier, 14  Johns.  346. 

See  Lex  Loci. 

56.  In  Alabama,  service  of  a  writ  of  capias 
(though  not  requiring  bail)  on  a  defendant  while 
returning  from  a  mihtia  muster,  is  void.  Greenr 
ing  V.  sEeffield,  Minor,  276.  Contra,  Huntingtom 
v.  SckulU,  Harper,  452. 

57.  In  Maryland,  if  a  person  be  arrested  in  a 
county  of  which  he  is  not  a  resident,  he  will  be 
discharged  with  costs,  on  motion  and  affidavit  of 
the  fact  Hogman  y.  Prout,  4  Har.  &  M'Hen. 
165. 

58.  Where  an  elector,  on  the  day  of  electors* 
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meeting,  having  voted,  retived  to  a  honeB  in  the 
neigbborhood,  while  the  proper  officers  were 
oonnting  the  votes,  it  was  held  that  such  elector 
was,  at  that  time,  attending  on  the  business  of  the 
election,  and  was  therefore  exempted  from  arrest, 
within  the  constitntion  of  Connecticut.  StD^ft  v. 
CAamberlain,  3  Conn.  537.  The  mere  silence  of 
an  .elector,  at  the  time  of  his  arrest,  is  not  a  waver 
of  his  privile^.  t^. 

59.  The  privilege  of  freedom  from  arrest,  whilst 
gotn|^  to  or  returning  from  the  polls  on  days  of 
election,  does  not  eztftnd,  under  the  constitution 
of  Maine,  to  an  elector  preparing  to  go,  if  he  has 
not  actually  proceeded  on  the  way.  Hobbs  v. 
GetekeUy  8  Greenl.  187. 

60.  Forties  attending  to  their  causes  in  court  are 
privileged,  eundo.  morandOf  et  redeundOf  and  will 
be  discharged,  if  arrested.  Harris  v.  GroTOkam, 
Coxe,  142.  BUght  v.  Fisher,  Peters  C.  C.  41. 
Commanwealtk  v.  Ronald,  4  Call,  97.  Richards  v. 
QoadsoH,  2  Virg.  Cas.  381.  Hurst's  ease,  4  Dall. 
387.  4  Yeates,  124,  note,  1  Wssh.  C.  C.  186. 
M*JfeU*s  ease,  6  Mass.  245.  264.  Covtra,  Star- 
rets  ease,  1  Dall.  356.  Hammia  v.  Aaksmy  1 
Yeates,  25. 

61.  But  they  are  not  privileged  from  service  on 
them  of  process  where  only  common  bail  is  taken. 
Hopkins  V.  Cobum,  1  Wend.  292. 

a2%  A  partv  attending  a  reference  is  privileged 
from  arrest ;  but  only  &t  a  reasonal^  time  aller 
the  hearing.     Clark  v.  Chant,  2  Wend.  257. 

63.  A  person  arrested  while  attending  a  ref- 
erence WHS  not  discharged  on  motion,  without  no- 
tice to  the  plaintiff;  but  the  court  granted  a  rule 
to  show  cause,  and  a  stay  of  proceedings  in  the 
mean  time.     Graver  v.  Cirun,  1  Caines,  115. 

64.  The  privilege  of  a  suitor  does  not  hold  when 
he  has  been  surrendered  by  his  bail  in  another 
cause,  and  is  in  actual  custody  at  the  time  of  ar- 
rest.    Dams  V.  Cumraxns,  3  Veates,  367. 

65.  Where  the  common  pleas  had  decided  that 
one  of  its  suitors  was  not  entitled  to  privilege  from 
arrest,  the  supreme  court  refused  to  interfere  on  a 
habeas  eorpus.  Commonwealth  v.  Hambright,  4 
S.  dc  R.  149. 

66.  Where  an  officer  arrests  a  suitor  while  at- 
tending court,  and  discharges  him  on  account  of 
his  privilege,  there  is  no  legal  service  of  the  writ. 
IVheeUr  v.  Barry,  6  Verm.  579. 

67.  If  a  party  attending  court  submit  to  the  ar- 
rest, without  attempting  to  defeat  or  prevent  it, 
he  cannot  afterwaras  o^ect  to  the  imprisonment 
as  unlawful.  Broton  v.  Getchdl,  11  Mass.  11.  S.  P. 
Geuer  v.  irmu,  4  Dall.  107. 

68.  Witnesses,  while  attending  court,  have  the 
same  privilege  as  suitors.  Bours  v.  Taektrman, 
7  Johns.  ^38.    HtaUington  v.  Sehtdtz,  Harper,  452. 

69.  So  of  a  witness  attending  before  a  magis- 
trate, for  the  purpose  of  having  his  deposition 
taken,  under  a  rule  of  court.  Ezparte  Edmef  9  8. 
&  R.  147.  Or  before  arbitr&tors.  Sair^d  v.  Chase, 
3  Cow.  381. 

70.  And  this  rule  extends  to  witnesses  from  an- 
other state,  ib.    Mbrris  v.  Beach,  2  Johns.  294. 

71.  Service  of  process  that  does  not  require  bail 
is  not  a  breach  of  the  privilege  of  a  witness  at- 
tending court.    Le  Grand  v.  Bedinger,  4  Monr. 

72.  The  privilege  of  a  witness  from  arrest  does 
not  extend  throughout  the  term  at  which  the  cause 
was  marked  for  trial*,  nor  will  it  protect  him 
while  engaged  in  transacting  private  business,  af- 
ter he  is  discharged  from  the  obligation  of  the  sub- 
pcena.    9mythe  v.  Banks,  4  Dall.  329. 

73.  Where  a  suitor  or  witness  attending  a  state 
court  is  arrested,  in  a  civil  suit,  by  the  United 
States,  the  state  court  has  a  right  to  discharge 
him.    Ex  parte  Edms,  9  S.  d:  R.  147. 


74.  In  M'Jfea's  ease,  6  Mass.  264,  it  was  held 
that  a  witness  who  attends  court  without  being 
sunmioned  is  not  privileged  from  arrest.  Rogers 
V.  BuUoek,  2  Pen.  516.  ace. 

75.  Jurors  tJ^  protected  from  arrest,  like  suitors 
and  witnesses.  Jf  JVat's  c«se,  3  Mass.  288.  Edme*s 
ease,  9  S.  &  R.  151.  Brookes  v.  Chesley,  4  Har. 
&  M'Hen.  295. 

76.  Members  of  congress  and  of  state  legisla^ 
tures  are  privileged  from  arrest,  like  witnesses, 
suitors,  and  jurors.  United  Slates  v.  Cooper, 
4  DaU.  341.  King  v.  Coit,  4  Day,  133.  Gibbes  v^. 
MiUheU,  2  Bay,  406. 

77.  So  a  member  of  a  state  convention  is  priv- 
ileged from  a  summons  or  arrest  during  the  sit- 
ting of  the  convention,  and  for  a  reasonaole  period 
benre  and  ailer  the  session.  Bolton  v.  Martin 
I  Dall.  296. 

78.  A  member  of  asf»mblv  is  not  privileged 
from  arrest,  afrer  he  has  reached  home,  although 
the  14  days  may  not  have  expired.  Colvin  v. 
Morgan,  1  Johns.  Cas.  415.  Corey  v.  Russell, 
4  Wend.  204. 

79.  The  affidavit  on  which  he  moves  to  be  dis- 
charged must  state  the  place  where  he  was  ar- 
rested.   1  Johns.  Cas.  415. 

80.  A  member  of  congress  is  only  privileged 
while  at  congress,  or  actually  going  or  returnmg 
from  congress.  Lewis  v.  Elmendorf,  2  Johns. 
Cas.  222. 

81.  Where  a  member  of  congress,  who  had  been 
surrendered  by  his  bail,  claimed  to  be  discharged 
on  the  ground  of  privilege,  and  the  counsel  for 
the  bail  proposed  to  remain  responsible  for  surren- 
dering him  within  four  days  after  tiie  session  of 
congress,  which  the  counsel  for* the  plaintiff 
agreed  to,  the  court  declared  their  approbation  of 
the  compromise,  as  affording  a  good  precedent  for 
future  cases  of  a  similar  kind.  Coze  y.M'  ClenOf 
ekan,  3  DaU.  478. 

82.  In  Kentucky,  service  of  process  in  a  civil 
suit,  that  does  not  require  bail,  is  not  a  breach  of 
privilege.     Catlett  v.  Morton,  4  Litt.  122. 

83.  Where  one  of  two  joint  and  several  obligors 
is  a  member  of  a  legislature,  his  privilege  irom 
arrest  does  not  extend  to  his  co-obligor.  Gibbes 
V.  MiteheU,  2  Bay,  406. 

84.  In  Massachusetts,  representatives  are  not 
exempted  from  arrest  on  final  or  criminal  prooess, 
but  only  on  mesne  process.  Cooke  v.  Uibbs,  3 
Mass.  197.     Coffin  v.  Coffin,  4  Mass.  29. 

85.  The  eharge  d'affaires  of  a  foreign  govern- 
ment, whose  official  functions  in  that  capacity 
ceased  on  the  arrival  of  the  minister  of  his  gov- 
ernment, but  who  was  delayed  in  this  country  by 
circumstances,  was  held  not  to  be  amenable  to 
process  in  a  civil  suit  Dupaat  v.  Fiehon,  4  Dall. 
321. 

86.  But  the  sheriff  elect  of  a  county,  who  went 
to  Philadelphia  to  solicit  a  commission  from  the 
executive  council,  and  to  give  the  usual  security, 
was  held  not  to'  be  privileged  from  arrest  Mor- 
gan V.  Bower,  1  Dall.  295. 

87.  So,  of  the  lieutenant  of  a  county,  who  went 
to  obtain  commissions  for  officers  of  the  militia. 
Morgan  v.  Eckart,  1  Dall.  295. 

88.  And  an  attorney  at  law  is  not  privileged,  in 
Pennsylvania,  from  arrest  on  a  capias.  Respub' 
Uea  V.  Fisher,  1  Teates,  350. 

89.- Though  the  common  law  privileges  of  the 
officers  of  courts  of  justice  cannot  be  taken  away 
by  the  general  words,  yet  they  may  by  the  mani- 
fest intent,  of  the  sUtute.    Case  o/BUss,  9  Johns. 

347. 

90.  A  judge  is  not  liable  to  arrest  by  process  is- 
suing  out  ofliis  own  court,  but  must  be  proceeded 
against  by  bill.    Livingston's  case,  8  Johns.  351. 

91.  Whether y  after  &il  is  put  in,  the  arrest  and 
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proceedings  may  be  set  aside,  on  motion,  for  irreg- 
ularity, must  depend  on  the  practice  of  the  court, 
and  the  supreme  court  will  not  interfere  with  the 
proceedings  of  an  inferior  court  in  this  respect.  t6>. 
1)2.  A  judge  of  the  supreme  coutt  of  the  United 
States,  who  has  been  aiTested  on  tLca.  ad  resp.,  in 
a  case  in  which  the  federal  court  has  not  jurisdic- 
tion, is  not  entitled  to  be  discharged  on  common 
bail.     Gratz  ▼.  WUsoriy  1  Halst.  419. 

93.  A  privilese  of  being  sued  by  bill,  and  notbv 
writ,  is  personal  merely,  and  a  party  may  wave  it 
by  a  subsequent  agreement  not  to  take  advantage, 
in  a  suit  against  mm,  of  its  having  been  com- 
menced by  writ.  Leal  v.  Wagramj  12  Johns. 
8S. 

94.  An  officer  is  not  bound  to  take  notice  of  the 
privilege  of  a  defendant ;  yet,  if  he  does  take  no- 
tice of  it,  and  neglects  to  arrest  the  defendant,  or 
suffers  him  to  go  at  large  after  he  has  been  taken, 
the  defendant's  privilege  is  a  good  defence  in  an 
action  against  the  officer  for  an  escape.  Ray  v. 
Hogeboom,  11  Johns.  433.  See  Suor  y.  jBeti,  18 
Johns.  52. 

95.  A  writ  of  protection  will  not  protect  one 
who  is  not  legally  entitled  to  protection,  and  is  of 
no  other  use  to  one  who  is  so  entitled  than  to  give 
notice  to  tlie  officer  who  is  about  to  arrest^  mm. 
M'ffeU's  case,  3  Mass.  288.    6  Mass.  264. 

96.  A  writ  of  protection  ad  test^Mindum  sus- 
pends all  civil  process  as  against  the  subject  of  it, 
whilst  coming  to  and  attending  court,  and  for  a 
reasonable  time  for  him  to  return  home.  HalTs 
case,  1  Tyler,  274. 

97.  By  a  statute  of  Pennsylvania,  1724,  resident 
freehol^rs  are  protected  nrom  arrest  in  certain 
cases ;  but  a  judgmenttobtained  before  a  justice  of 
the  peace  is  sufficient  ground  to  defeat  the  privi- 

of  a  freeholder.     QttemeZ  v.  Mussi,  1  Dall. 


98.  Where  there  are  unsatisfied  judgments 
against  a  freeholder,  although  those  judgments 
have  been  entered  more  than  five  years,  a  cajnas 
may  issue  against  him.  Heady  v.  Mussif  2 
Browne,  176. 

99.  Under  the  act  of  1724,  the  court  has  a  con- 
trolling power  to  inquire  into  the  circumstances 
of  an  arrest  under  a  eapiaSf  and  to  relieve  a  de- 
fendant, if  they  think  he  was  intended  to  be  ex- 
empted, although  the  words  ''he  has  not  been 
resident"  may  be  inserted  in  the  plaintiff's  affida- 
vit.   Penman  v.  H^ayne,  1  Dall.  241. 

100.  A  defendant,  who  went  to  Georgia  on  busi- 
ness, and  bought  property  there,  but  had  a  real 
estate  in  Pennsylvania,  upon  which  his  wife  and 
children  resided,  and  who  had  eipressed  an  inten- 
tion of  selling  his  property  in  Georgia,  and  re- 
turning, was  held  to  be  a  resident  of  Pennsyl- 
vania within  the  act,  and  entitled  to  his  privilege 
as  a  freeholder.    Penman  v.  Wayne,  1  Dall.  348. 

101.  An  officer  is  bound  to  serve  process,  not- 
withstanding a  claim  of  privilege  by  the  defend- 
ant. Sperry  v.  WiUard,  I  Wend.  32.  S.  P.  8 
Pick.  137.     18  Johns.  52. 

102.  But,  after  the  party  is  discharged,  he  may, 
if  then  liable  to  arrest,  be  again  arrested  on  the 
same  writ.  Van  fVezel  v.  Van  Wezd,  1  Edw.  Ch. 
113. 

103.  A  person  arrested  in  one  county,  passing 
through  another  county,  in  the  ordinary  route 
from  we  place  where  he  was  arrested  to  the  place 
where  the  precept,  under  which  he  was  arrested, 
orders  him  to  be  conveyed,  is  not  liable  to  arrest 
in  the  county  through  which  he  so  passes ;  and, 
if  he  be  arrested,  iJl  persons  concerned,  if  they 
had  knowledge  of  the  previous  arrest,  are  an- 
swerable for  the  latter.  Love  v.  Humphrey,  9 
Wend.  204. 

104.  It  is  no  cause  for  setting  aside  an  arrest 


on  a  capias,  under  an  order  to  hold  to  bail,  that 
the  defendant  was  brought  into  the  state  as  a  fu- 
gitive from  justice.     Wuliams  v.  Bacon,  10  Wend. 

105.  In  New  York,  a  defendant  in  error, 
against  whom  there  is  a  judgment  for  costs,  is  not 
liable  to  arrest,  (the  origma!  judgment  being 
fbunded  on  contract,)  unfess  he  has  subjected 
himself  to  arrest,  within  the  provisions  of  the  4th 
section  of  the  act  to  abolisn  imprisonment  for 
debt.  Peopie  v.  Onondaga  Common  Picas,  9 
Wend.  430. 

106.  A  state  judge  cannot  discharge  from  arrest, 
under  the  insolvent  laws  of  the  state,  one  who  is 
in  custody  on  process  from  the  United  States 
court;  state  laws  having  no  operation,  propria 
vigore,  on  the  process  or  |M'oceedings  of  that 
court.    Duncan  v.  Klinefeiier,  5  Watts,  141. 


ARREST  OF  SHIPS  AND  VESSELS. 

1.  If,  under  ^e  act  of  New  York  authorizing 
the  arrest  of  ships,  the  residence  of  the  owner  be 
put  in  issue,  and  found  against  him,  it  cannot  be 
urged,  for  error,  that  the  declaration  did  not  aver 
the  owner  to  be  a  noiv-resident.  Murray  v.  Fiit* 
patriek,  3  Coines,  38. 

2.  Under  the  same  act,  the  plaintiff^  may  re- 
cover beyond  the  amount  of  his  bills,  annexed  to 
his  declaration,  if  the  sum  be  within  the  damages 
laid ;  and  costs  may  also  be  recovered,  ib. 

3.  The  costs  are  a  lien  upon  the  vessel,  but  the 
manner  in  which  the  judgment  is  to  be  carried 
into  effect  must  be  determined  by  the  court  be- 
low, ib, 

4.  A  sloop  of  a  tonnage  required  to  take  out  a 
license  under  the  act  of  congress,  employed  in 
navigating  Uie  Hudson  River  between  Albany  and 
New  York,  may  be  proceeded  against  by  attach 
ment  under  tlie  act.  Walker  y.  Blactciodl,  1 
Wend.  557. 

5.  In  a  proceeding  under  the  act,  the  cause  can- 
not be  referred  during  the  pendency  of  a  de- 
murrer.   Ritter  v.  Olive  Branch,  1  Wend.  35. 

6.  This  act,  and  the  act  amending  the  same,  ex- 
tend only  to  ships  or  yessels  navigatinjr  the  ocean, 
or  at  most  to  such  as  sail  coastwise  irom  port  to 
port ;  but  not  to  a  ferry-lraat  plying  across  a  river, 
nor  to  undecked  open  boats  emjSoyed  within  a 
port.  Birkbedi  v.  Hoboken  Horse  Ferry-boats,  17 
Johns.  54.  Farmer's  Dtiight  v.  Lawrence,  5  Wend 
564. 

7.  Under  these  acts,  the  lien  on  the  vessel 
ceases  when  she  has  left  the  state ;  when,  after 
being  arrested,  the  owner  gives  bond  with  sure- 
ties, &c. ;  and  when,  afler  heing  arrested,  no  se- 
curity is  given,  but  the  vessel  is  removed  to 
another  port  or  place  in  the 'state,  for  more  than 
twelve  days  after  the  arre«t.  Dennison  v.  Sckoot^ 
er  Jippdonia,  20  Johns.  194. 

8.  The  proviso  in  the  supplementary  act  does 
not  apply  to  a  case  where  the  vessel  is  removed 
and  continues  absent  from  the  port  or  place  where 
the  supplies  and  materials  were  furnished,  more 
than  twelve  days  before  the  arrest,  ib, 

9.  Afler  the  appearance  of  the  owner,  &c.,  and 
ffiving  security,  &c.,  judgment  may  bie  against 
him  personally  for  the  amount  found  due;  and 
the  judgment  will  be  sustained,  though  the  sum  is 
less  than  is  required  to  be  sworn  to,  to  authoriae 
the  issuing  of  the  attachment.  Demang  v.  Smith, 
2  Wend.  &3. 

10.  It  is  not  necessary  that  the  account  of  the 
plaintiff  should  be  set  forth  in  the  record  of  the 
judgment ;  it  is  sufficient  if  it  be  annexed  to  ana 

eowith  the  declaration,  ib. 

11.  One  who  supplies  wood  as  fuel  for  a  steaiiH 
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boat  v»  not  entitled  to  the  letnedy  ffiven  bj  these 
acts.    Johnson  ▼.  The  Sandtuky^  5  Wend.  510. 

12.  When  there  are  sundry  attachments,  the 
creditor  who  first  sues  out  an  attachment  is  en- 
titled to  a  preference  in  the  appropriation  of  the 
proceeds  of  the  resse),  although  others  obtain 
judgment  before  him ;  and  there  is  no  wo  rata 
distribution  in  such  cases.  FeopU  ▼.  JV.  V.  May' 
or*s  Court,  1  Wend.  39. 

13.  Where  a  sheriff  is  sued  for  giving  up  the 
custody  of  a  vessel,  taken  under  the  statute,  with- 
out requiring  the  bond  prescribed  by  the  statute,  it 
is  not  necessary  to  show  a  judgment  against  the 
vessel  in  rem:  a  judgment  in  personam  against 
the  owner,  in  favor  of  an  attaching  creditor,  will 
charge  the  sheriif.  West  v.  TiUtle,  11  Wend. 
639. 

14.  The  rule  of  damages  in  a  proceeding  under 
the  statute  against  ships  and  vessels  for  injuries 
done  to  other  vessels  through  negligence  or  wilful 
misconduct,  is  the  actual  damage  to  the  vessel  in- 
jured, and  not  contingent  damages,  such  as  loss 
of  earnings,  &c.  nnrk  v.  Brown,  13  Wend. 
eOl.     See  SUi€k  v.  Broten,  13  Wend.  390. 


ARSON,   AND  OTHER  BURNING. 

I.  If  any  part  of  a  dwelline-honse,  however 
small,  be  consumed  by  fire,  muiciously  and  wil- 
fully applied,  the  offence  of  arson  is  complete. 
Commonwealth  v.  Van  Schaaek,  16  Mass.  106. 

8.  Setting  fire  to  an  inhabited  dwelling-house, 
by  which  only  a  part  is  consumed,  is  arson  within 
the  first  section  of  the  New  York  statute  of 
1813,  and  punishable  with  death.  People  v.  But-' 
ler,  16  Johns.  203. 

3.  A  jail  is  an  inhabited  dwelling-house  with- 
in the  statute.  People  v.  Cotteral,  16  Johns.  115. 
See  also  CommonweaUh  y.  Posey ^  4  Call,  109. 

4.  But  setting  fire  to  a  jail  by  a  prisoner,  mere- 
ly for  the  purpose  of  effecting  his  own  escape, 
and  not  with  an  intention  to  burn  it  down,  is  not 
within  the  statute.  18  Johns.  115. 

5.  When  a  person  is  indicted  for  burning  the 
dwelling-house  of  another,  (in  New  York,)  if  it 
be  in  fact  the  dwelling-house  of  such  person,  the 
court  will  not  inquire  into  the  tenure  or  interest 
of  the  occupant.  People  y.  Van  Blarcum,  2 
Johns.  105. 

6.  In  Indiana,  a  tenant  for  a  year,  in  possession 
of  a  house,  is  not  guilty  of  arson,  tnough  he  pur- 
posely burn  it.    MTJ^eal  y.  fVoods,  3  Blackf  485. 

See  Autrefois  Acquir,  &c. 

7.  Burning  a  school-house  is  arson,  within  the 
statutes  of  Connecticut  and  Maryland.  Slate  v. 
Obrien,  2  Root,  516.  Jones  v.  Hungerford,  4  Gill 
6l  Johns.  402.  And  punishable  by  statute  of 
Kentucky.  Wallace  y.  Young,  5  Monr.  156.  But 
is  no  crime  at  common  law.  w. 

8.  The  burning  of  stacks  of  hay,  d^c.  &c., 
mentioned  in  the  statute  of  Massachusetts,  1804, 
c.  131,  section  5,  is  not  felony,  and  is  therefore 
rightly  indictable  as  a  misdemeanor  only.  Com- 
monweaUh v.  Macomber,  3  Mass.  254. 

9.  A,  in  possession  of  a  house  on  public  land, 
under  a  lease  from  B,  who  had  preyioosl^,  by  pa- 
rol, sold  the  possessory  right  in  the  premises  to  C, 
without  A's  knowledge,  ejected  C.  who  had  en- 
tered, and  burned  the  house.  Held  that  he  was 
not  guilty  of  arson.  Sullivan  y.  State,  5  Stew. 
&  Port.  175. 

10.  In  an  indictment  at  common  law,  it  is  un- 
necessary to  allege  that  the  house  burned  was  a 
dwelling-house ;  Tor  the  word  "  house  "  imports  it. 
Commonwealth  y.  Possy,  4  Call,  109. 

II.  The  first  count  charged  the  burning  of  a 
bani,  parcel  of  a  mansion-house ;  the  second,  the 


burning  of  a  bam  not  parcel  of  any  dwelling- 
house.  The  evidence  was  that  the  defendant 
burned  a  barn  eighteen  rods  from  the  mansion 
house,  and  separated  from  it  by  a  highway ;  and 
the  jury  found  him  guilty  on  the  first  count,  and 
not  guilty  on  the  second.  A  new  trial  was  grant- 
ed.    State  y.  Stewart,  6  Conn.  47. 

18.  An  indictment  charging  that  tlie  defendant 
"  unlawfully,  wickedly,  mtuiciously,  and  mischiev- 
ously, did  set  fire  to,  burn,  and  consume  one 
hundred  barrels  of  tar,**  &c.,  concluding  at  com- 
mon law,  was  held  good.  State  y.  Simpson,  2 
Hawks,  460. 

13.  The  burning  of  one*s  own  property,  unac- 
companied by  an  injury  to,  or  by  a  design  to  in- 
jure, some  other  person,  is  not  a  punishable  of- 
fence, by  the  common  law.  Bloss  v.  Tobey,  2 
Pick.  385. 

14.  One  who  is  conyicted  of  arson  is  ousted  of 
his  clergy  in  North  Carolina  and  Virginia.  State 
y.  Seaborn,  4  Dev.  305.  CommowweMih  v.  Posey, 
4  Call,  109. 

15.  Where  two  are  separately  indicted  for  the 
same  arson,  and  one  is  convicted,  the  record  of 
such  conviction  is  not  evidence  agunst  the  other. 
Kazer  y.  State,  5  Ham.  280. 


ASSAULT  AND  BATTERY. 
1.  ChfU  Action,  —  II.  Criminal  Process, 


1.  Civil  Sction, 

1.  For  a  forcible,  direct  injury  to  the  person, 
which  is  not  the  effect  of  unayoidable  accident, 
he  who  inflicts  it  is  liable  in  daman^s.  The 
liability  does  not  depend  on  the  capacity  or  in- 
tention of  the  actor.  Bullock  y.  Babcock,  3  Wend. 
391. 

2.  Where  two  fight,  by  consent,  and  one  ia 
beaten,  he  may  recover  damages  for  the  injury. 
Stout  y.  Wren,  1  Hawks,  420. 

3.  But  consent  may  be  shown  in  evidence, 
to  mitigate  damages.  Logan  v.  Austin,  1  Stew. 
476. 

4.  All  persons,  who  aid,  abet,  counsel,  or  pro- 
cure an  assault,  &c.,  to  be  committed,  are  princi- 
pals, whether  presenter  absent  at  the  commission. 
Avery  y.  BuUdy,  1  Root,  275.  Sikes  y.  Joftnson, 
16  Mass.  389.  But  if  husband  and  wife  join  in 
an  assault  and  battery,  he  only  is  liable  in  dam- 
ages.   Siseo  y.  Cheeney,  Wright,  9.     See  post, 

5.  Where  persons  fail,  when  it  is  in  their  power, 
to  prevent  a  merciless  battery  upon  a  feeble  old 
man,  other  slight  circumstances  may  convict  them 
all  as  principals  in  the  trespass,  though  they  did 

Srevent  his  oeing  murdered.     Gillon  v.  Wilson, 
Monr.  217. 

6.  In  an  action  against  A  and  B,  the  plaintiff 
proved  the  assault,  £c.  by  A,  and  to  shdw  that  B 
aided  and  abetted  A  therein,  he  proyed  that  they 
were  together,  at  midnight,  about  the  time  when 
the  assault  was  committed,  and  near  the  place, 
and  had  been  seen  there  several  times  during  the 
preceding  night.  To  repel  the  presumption  arising 
from  this  eyidence,  it  was  held  that  B  might  show 
that  P.,  near  whose  house  the  assault  was  commit- 
ted, had  recently  committed  a  yiolent  secret  as- 
sault, which  eicited  public  alarm,  and  that  B  was 
out,  with  others,  at  such  time  and  place,  for  the 
purpose  of  arresting  P.  Prindle  v.  Glover,  4  Conn. 
266. 

7.  To  attack  and  strike  with  a  club,  with  vio- 
lence, the  horse  before  a  carriage  in  which  a  per- 
son is  riding,  is  an  assault  on  tlie  person.  Per 
Pennington,  J.  Ve  MaremHUe  v.  OUver^  I  Pen.  380. 
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8.  Any  thin^  attached  to  the  penoo  partakes  of 
its  inviolability.  A  blow  on  the  skirt  of  one's 
coat,  when  upon  his  person,  is  an  assault  and  bat- 
tery. So  of  striking  one's  cane,  while  in  his 
hand.  Per  M'Kean,  C.  J.  Respublica  v.  De  Long- 
champs,  1  Dall.  U4.   S.  P.  StaU  v.  Dwis,  I  Hill,  46. 

9.  Taking  hold  of  one's  coat  in  an  angry,  mde, 
or  insolent  manner,  or  with  a  view  to  faostiltty, 
and  detaining  the  wearer,  amounts  not  only  to  an 
assault,  but  to  a  battery.  United  StaUB  v.  Ortega, 
4  Wash.  C.  C.  534.    See  1  Bald.  600. 

10.  An  officer's  aid  is  liable  for  an  assault,  dEco., 
if  he  forcibly  lay  hands  on  A  by  the  officer's  com- 
mand, on  A's  resisting  the  officer's  attempt  to 
seize  A's  property  on  an  execution  against  B. 
Elder  v.  Mornson,  10  Wend.  128. 

11.  An  action  cannot  be  maintained  against  a 
corporation  aggregate  for  an  assault  and  liatiety. 
Orr  V.  Bank  of  United  States,  1  Ham.  36. 

12.  A  writ  for  a  joint  assault  may  be  sent  to 
different  counties,  where  the  defendants  reside, 
and  such  residence  need  not  be  alleged  by  the 
plaintiff,  and  if  relied  on  by  the  defendant,  must 
be  pleaded.    Ford  y.  Logan,  2  Marsh.  325. 

13.  In  an  action  of  trespass  to  the  person  of  the 
plaintiff,  other  trespasses  to  his  person,  or  to  that 
of  his  wife,  children,  or  seryants,  if  committed  at 
.the  time  of  the  principal  trespass,  (beinff  laid  in 
the  declaration,)  may  be  given  m  evidence  to 
increase  the  damages ;  as  may  also  the  defendant's 
conduct  and  language  at  the  same  time ;  as  prov- 
iDg  his  malice.    Sk^er  v.  Smith,  7  Har.  &  J.  67. 

14.  In  the  declaration  in  this  action,  the  plain- 
tiff may  allege  many  things  by  way  of  aggravation, 
which  would  not  of  themselves  form  a  cause  of 
action.  Thus,  where  the  declaration  stated  an 
assault.  &>c.,  and  that  the  defendant,  then  and 
there,  aeprived  the  plaintiff  of  provision  and  sus- 
tenance, for  the  space  of  thirty  days,  with  intent 
to  kill  and  murder  him;  the  court  refused  to 
arrest  the  judgment.  Horton  v.  Monk,  1  Browne, 
65. 

15.  The  words  **  thereaflerwards  continuing  his 
said  assault"  are  not  within  the  technical  import 
of  a  coTitinuando,  and  do  not  yitiate  a  declaration. 
Benson  v.  Swift,  2  Mass.  50. 

16.  The  plaintiff  need  not  prove  the  battery  to 
have  been  committed  in  the  particular  place  laid 
in  the  declaration ;  but  it  is  sufficient  if  proved  to 
have  been  in  the  county.  Miller  v.  MKee,  3  Har. 
&.  M'Hen.  593. 

17.  To  a  plea  that  the  assault  was  committed  in 
defence  of  the  possession  of  a  house  b}[  the  defend- 
ant, the  plaintiff  may  reply  de  injuria  sua,  &c, 
Sampson  v.  Henry,  11  Pick.  379.  See  MDermott 
V.  Kennedy,  1  Hairing.  143. 

IB.  Plea  that  the  plaintiff  committed  the  first 
assault;  a  replication  that  the  defendant  broke 
open  the  plaintiff's  house  and  beat  him,  and  that 
he,  in  self-defence,  gently  laid  hands  on  the  de- 
fendant, &c.,  concluding  with  a  verification,  is 
bad.  ib, 

19.  A  plea  justifying  a  wounding,  in  defence  of 
the  possession  of  a  close,  is  bad.  Ford  v.  Logan, 
2  Marsh.  325.  Miter,  if  the  intruder  assaults  the 
possessor  or  his  family ;  but  the  plea,  in  such  case, 
should  specially  set  out  and  rely  on  the  assault, 
and  not  the  intnision.  Mllvoy  v.  Coekran,  2 
Marsh.  276. 

20.  Though  a  plea  of  molUUr  mantis,  &c.,  may 
justify  a  mere  assault,  it  is  no  answer  to  a  declara- 
tion for  beating,  wounding,  &c.  Gates  v.  Louns' 
bury,  20  Johns.  427.  Everton  v.  Hayward,  Met- 
calf's  Digest,  370.  Skain  v.  Markham,  4  J.  J. 
Marsh.  578. 

21.  An  assault  and  battery  may  be  justified  in 
defence  of  real  or  personal  property  ;  hut,  unless 
the  assailant  uses  force  in  fact,  not  before  a  re- 


quest to  depart;  aa^  Itai  tlie  ^^e%  abould  in 
genenl  be  moUiter  mamms  ifinomdt  Mllvoy  v. 
Cockran,  2  Marsh.  274.  Roouuon  r.  Hawkins, 
4  Moor.  136.  See  Baldwin  v.  Haydm,  6  Conn. 
453. 

22.  It  is  no  justification  that  the  defendant 
claimed  title  to  the  land  on  which  the  assault  was 
committed,  (and  of  which  the  plaintiff  had  peaoaa- 
ble  possession,)  and  entered  and  used  such  force  as 
was  necessary  to  expel  the  plaintiff.  Huatt  t. 
Wood,  3  Johns.  23a  Sampson  y.  Henry,  11  Pick. 
379. 

23.  If  the  declaration  charge  an  assault,  batteiy, 
and  felse  imprisonment,  a  plea  that  jastifiei»  tlie 
assault  and  imprisonment  only,  but  says  nothing 
as  to  the  battery,  is  bad,  though  there  be  a  separate 
plea  of  the  general  imue,  which  ffoes  to  the  whotle 
declaration.    Loder  v.  Phelps,  13  Wend.  46. 

24.  The  plaintiff  may  show  that  he  was  held  and 
detained  by  the  defendant,  if  it  be  part  of  the  saaw 
assault  counted  on,  though  no  imprisonment  is 
alleged  in  the  count.  Utgan  v.  Jiustin,  1  Stew. 
476. 

25.  The  pluntiff  is  entitled  to  recover,  tboii|rh 
an  assault  only  is  proved,  and  there  be  no  special 
damage.    Lewis  v.  Hoover,  3  Blackf.  407. 

26.  Where  the  defendant  pleads  son  asstndt 
demesne,  the  plaintiff  can  give  no  evidence  of  an 
assault,  except  on  the  dajr  laid  in  the  deelaxation, 
whether  the  defendant  gives  evidence  in  support 
of  his  plea  or  not.  Gibson  v.  FUwUng,  1  Har.  &, 
J.  483. 

27.  Under  a  replication  of  de  injuria,  &c.,  to  a 
plea  of  son  assault,  the  plaintiff  may  show  that  the 
defendant's  assault  was  excessive.  Curtis  y.  Car- 
son, 2  N.  Hamp.  539. 

28.  So  in  case  of  the  same  replication  to  a  plea 
of  moderate  castigavit.  Hannen  y.  Edes,  15  Mass. 
347.  Sampson  v.  SmiUt,  ib.  365. 

29.  Where  son  mssauU  is  pleaded,  the  defendant 
has  a  right  to  open  and  close.  MKenxie  v.  MiUi' 
san,  1  Bay,  246.     Goldsberry  v.  Stateville,  3  Bibb, 

30.  To  son  assault  the  plaintiff  cannot  give 
moUiter  manus,  &c.,  in  evidence  under  the  repli- 
cation de  injuria,  &c.  He  should  reply  moUiter, 
Ac.     Collier  v.  Moulton,  7  Johns.  109. 

31.  To  an  action  for  an  assault  and  battery  in 
striking,  beating,  &c.,  the  defendant  pleaded  moZ- 
liter  manus,  &c.,  to  prevent  htm  from  taking  de- 
fendant's horse  out  of  his  possession,  &c.  The 
plaintiff  replied  that  the  horse  was  wrongfully  in 
nis  close  damage  feasant,  and  he  was  leading  him 
out  of  the  close  toward  a  'certain  pound,  with 
intent  to  impound  him  as  a  distress,  Ac.,  and 
thereupon  the  defendant,  de  son  tort,  committed 
the  trespass,  &c.  The  defendant  re|oined  that 
the  plaintiff  was  leading  the  horse  towards  the 
pound  with  intent  tliere  to  impound  him  as  a  dis- 
tress before  he  had  made  appfication  to  the  fence- 
viewers,  &c.,  whereupon  plaintiff  was  a  trespasser 
ab  initio,  &c.  Held  that  the  rejoinder  was  bad 
on  demurrer.     Gates  v.  Lounsbury,  20  Johns.  427. 

32.  The  defendant  gives  notice,  with  the  gen-* 
eral  issue,  that  he  will  give  son  assault  demesne  in 
evidence ;  at  the  trial,  Uie  plaintiff  ffives  evidence 
of  moUiter  manus  imposutt;  the  defendant  may 
rebut  Uiis  evidence,  or  show,  in  mitigation  of 
damages,  matter  which,  if  the  pleadings  had  been 
speciu,  must  have  been  pleaded.  Coluer  v.  Moul* 
ton,  7  Johns.  109. 

33.  Evidence  of  words  spoken  by  the  defendant 
of  the  plaintiff,  either  at  the  time  of  the  assault,  or 
at  another  time  and  place,  is  inadmissible  in 
aggravation  of  damages.  HalloweU  y.  HaUowdl, 
1  Monr.  132. 

34.  Though  former  threats  or  insults  will  not 
palliate  a  later  assault  and  battery,  yet,  if  the 
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injury  is  inflicted  in  the  attempt  to  proTent  the 
execution  of  tho^e  threats,  the  defendant  may  give 
them  in  evidence,  in  mitigation  of  damages,  to 
show  the  motives  which  influenced  the  plamtiff 's 
conduct.     Waters  v.  Brown f  3  Marsh.  559. 

35.  In  assault,  evidence  cannot  be  admitted  of  a 

S revocation  given  by  the  plaintiff  some  time  be- 
>re  the  assault.    Barry  v.  IngliSf  1  Taylor,  121. 
Rochester  v.  Anderson,  1  Bibb,  428. 

36.  An  immediate  provocation  may  be  given  in 
evidence,  but  not  a  remote  ose.  Barry  v.  Ingles, 
2  Hay  w.  102. 

37.  Evidence  of  previous  threats  made  by  the 
defendant,  in  the  presence  of  the  plaintiff,  is  ad- 
missible to  increase  the  damages,     ^edge  v.  Pope, 

2  Hayw.  402.  But  not  the  plaintiff's  character. 
Ghens  v.  Bradley,  3  Bibb,  195. 

38.  The  defendant  pleaded  the  general  issue 
and  son  assault,  and  m  mitigation  of  damages, 
offered  to  prove  that  the  defendant  had  grossly 
abused  two  persons,  friends  of  the  defendant;  and 
to  prove  the  abuse  against  them  false,  offered  to 
give  evidence  of  the  quarrel,  and  the  original 
cause  thereof,  between  the  plaintiff  and  the  de- 
fendant's friends,  which  happened  some  time  an- 
terior to  the  assault  and  battery.  Held  that  the 
evidence  was  inadmissible.    Anderson  v.  Johnson* 

3  Har.  &  J.  162.  See  Cushman  v.  WaddeU,  1 
Bald.  56. 

39.  To  entitle  the  defendant  to  give  evidence 
of  provocation  in  mitigation  of  damages,  the  prov- 
ocation must  be  so  recent  and  immediate  as  to 
induce  a  presumption  that  the  violence  done  was 
committed  under  immediate  influence  of  the  feel- 
ings and  passion  excited  by  it.  Lee  v.  Woolsey, 
19  Johns.  319.  Jacaway  v.  JWa,  7  Yerg.  82.  FuL- 
lerton  v.  Warrick,  3  Blackf  219.  Matthews  v.  Ter- 
ry, 10  Conn.  4o5.  Avery  v.  Ray,  1  Mass.  12. 
Guernsey  v.  Morse,  2  Root,  252.  Ellsworth  v. 
Thompson,  13  Wend.  656.   1  Bald.  58. 

40.  A  seizin  of  the  land,  or  a  mere  naked  claim 
to  the  crops  standing  and  growing  on  the  terra  in 
fua  the  assault  was  committed,  cannot  be  given 
m  evidence  under  the  general  issue,  in  mitigation 
of  damages.     Wright  v.  Page,  2  Tyler,  80. 

41.  Nor  a  judgment  on  an  indictment  for  the 
same  battery.    Read  v.  Kelly,  4  Bibb,  400. 

42.  The  plaintiff  may  give  in  evidence  the 
record  of  a  judgment  obtained  against  him  by 
the  defendant  smce  the  commencement  of  the 
suit,  for  the  purpose  of  showing  the  amount  of 
the  defendant's  property;  but  such  evidence  is 
not  admissible  for  the  purpose  of  showing  a  design 
in  the  defendant  to  oppress  him,  and  that  the  de- 
fendant purchased  his  notes  in  order  to  obtain 
judgment  on  them,  and  to  set  off  that  judgment 
against  the  judgment  which  the  plaintiff  might 
obtain.    Jacobu  v.  Guier,  6  S.  &;  R.  399. 

43.  Where  the  defendant  pleaded  not  guilty,  and 
son  assauUf  to  which  the  plaintiff  replied  de  inju- 
ria, &c.,  and  the  defendant  also  pleaded  that  the 
plaintiff  was  beating  A,  and  that  the  defendant 
moUiter  manus,  &c.,  to  prevent  injury  to  A,  to 
which  the  plaintiff  replied  that  he  was  an  officer, 
and  had  a  warrant  against  A,  and  had  arrested 
him,  and  that  the  defendant  was  aiding  him  to 
escape ;  that  A  entered  the  defendant's  carriage, 
who  was  driving  him  off,  and  therefore  the  plam- 
tiff  seized  A,  and  drew  him  out  of  the  carriage, 
which  was  the  same  assault  on  A,  &c. ;  and  on 
trial  the  plaintiff,  abandoned  this  last  plea,  and  re- 
lied on  son  assatUt,  Slg.  ;  it  was  held  that  the 
plaintiff  could  not  show,  under  the  replication  de 
injuria,  Sue.,  the  facts  alleged  in  the  last  plea,  and 
that  when  the  defendant  was  driving  A  off,  the 
plaintiff  seized  the  horses,  and  prevented  him,  and 
took  A.  These  facts  should  have  been  specially 
replied ;  for  de  injuria,  &c.,  takes  issue  merely  on 
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the  excuse  set  up  by  the  defendant's  plea.    Brown 
V.  BenneU,  5  Cow.  181. 

44.  A  master  of  a  vessel  may  inflict  moderate 
correction  on  his  seamen,  for  sufficient  cause  ;  but 
if  he  exceeds  the  bounds  of  moderation,  and  is 
guilty  of  unnecessary  severity,  he  is  liable  for 
a  trespass.  Brown  v.  Howard,  14  Johns.  119. 
Sampson  v.  Smith,  15  Mass.  365.  Hewing  v. 
Ball,  1  Bay,  3.  Aertsen  v.  Brady,  Bee,  161.  But 
the  master  of  a  hired  servant,  on  land,  cannot  jus- 
tify corporal  punishment.  Matthews  v.  Terry,  10 
Conn.  455. 

45.  Where  the  defendant  broke  open  a  house 
occupied  by  the  plaintiff  and  his  son  and  their 
families,  and  beat  the  plaintiff  and  his  son,  evi- 
dence was  held  admissible  to  show  that  the  son's 
wife  was  in  travail,  and  that  the  defendant  was 
informed  thereof  before  he  entered  the  house, 
though  this  matter  of  aggravation  was  not  alleged  in 
the  cfeclaration. .  Sampson  v.  Henry,  11  Pick.  379. 

46.  Evidence  was  held  inadmissible,  in  mitiga- 
tion of  damages,  to  show  that  the  defendant  en- 
tered the  house  for  the  purpose  of  making  an  at- 
tachment, ib. 

47.  Where  the  plaintiff  declared  for  forcible 
breach  and  entry  or  his  house,  and  for  an  assault, 
&c.,  on  his  person,  it  was  held  that  the  allegation  of 
an  assault  was  not  merely  matter  of  aggravation, 
but  a  distinct  charge  of  injury,  and  therefore  that  a 
defence  to  the  breach  ancf  entry  of  the  house  was 
not  a  defence  to  the  whole  action.  Sampson  v. 
Henry,  13  Pick.  36. 

48.  The  plaintiff  may  give  in  evidence  obvious- 
Iv  probable  effects  of  a  battery,  though  not  laid  in 
the  declaration  —  as  sickness  following  a  beating. 
Atery  v.  Ray,  1  Mass.  12. 

49.  The  plaintiff  cannot  cpve  evidence  of  a 
greater  number  of  assaults  wan  are  laid  in  his 
declaration.     GiUon  v.  Wilson,  3  Monr.  217. 

50.  Although  a  jury  may  give  merely  nominal 
damages,  yet,  where  an  actiul  battery  is  proved, 
they  cannot  find  a  verdict  for  the  defendant. 
Dinkins  v.  Debruhl,  2  N.  &  M.  85. 

51.  Action  against  six,  writ  served  on  four,  and 
no  notice  taken,  in  the  sheriff's  return,  of  the 
other  two,  and  declaration  against  all.  The  plain- 
tiff may  proceed  to  Judgment  against  the  four. 
Palmer  v.  Crosby,  1  Blackf.  139. 

52.  Where  one  of  two  defendants  is  defaulted, 
and  final  judgment  rendered  against  him,  and 
after  a  verdict  returned  against  uie  otl^er  defend- 
ant, a  separate  judgment  is  rendered  against  him, 
the  proceedings  are  erroneous.  Allen  v.  Wheatley, 
3  Blackf.  a')2. 

53.  In  a  joint  action  of  assault  and  battery 
against  twelve  defendants,  the  process  having 
been  served  on  two  only,  and  tfiey  having  ap- 
peared and  pleaded  not  guilty,  the  jury  found 
them  guilty  in  general  terms,  and  assessed  dam- 
ages against  them  jointly.  The  plaintiff,  in  con- 
sequence of  an  order  of  court,  released  a  part  of 
the  damages  to  those  defendants,  (saying  nothing 
of  the  others)  and  took  judgment  aeainst  the 
others.  After  this,  he  could  not  proceed  to  obtain 
additional  damages  against  any  of  the  other  de- 
fendants. But.  if  he  had  not  taken  judgment,  he 
might  have  haa  damages  assessed  on  other  issues 
or  writs  of  inauiry  against  the  other  defendants, 
and  finally  taaen  judgment  against  any  one  of 
them,  pro  meliorUms  damnis,  Ammonett  v.  Har- 
ris,  1  H.  &  M.  486. 

54.  If  the  jury,  in  a  joint  action  of  assault  and 
battery,  assess  the  damages  severally  against  the 
several  defendants,  Qhe  cases  of  them  all  being 
before  the  same  jury^  it  is  error,  unless  the  plain- 
tiff enter  a  noUe  prosequi  against  all  but  one,  and 
take  judgment  for  the  damages  assessed  against 
that  one,  m  which  case  the  error  is  cured,  w 
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55.  The  plaintiff  may  rae  one  or  all,  or  any 
number  of  tbe  parties,  and  enter  a  nol.  pros,  as  to 
some,  and  proceed  against  the  others.  And  the 
jury  may  find  some  guilty,  and  others  not  ffuilty ; 
but  they  cannot  sever  the  damages  according  to 
different  degrees  of  guilt,  but  must  assess  entire 
damages.    Palmer  y,  Crosby ^  1  Blaokf.  139. 

56.  A  finding  in  a  specialTerdict that  T.  and  B. 
were  concerned  in  the  same  affray  at  the  same  time, 
and  that  it  was  the  same  affray  for  which  judg- 
ment was  rendered  against  B.,  is  a  sufficient  find- 
ing that  T.  and  B.  were  jointly  g^lty  of  the  same 
assault  and  battery.  Wilkes  y.  Jackson^  2  H.  & 
M.  355.     See  Affrat. 

57.  A  judgment  for  damages  in  a  separate  ac- 
tion against  one  of  seyeral  persons  guilty  of  a 
joint  assault,  &c.,  is  a  bar  to  an  action  against  the 
others,  ib.  That  such  judgment,  without  satiffae- 
tiorij  is  not  a  bar,  see  Sk3don  y.  Kibbe,  3  Conn. 
214.     Sed  yide  Dams  y.  Seoit,  1  Blackf.  169. 

See  Accord  and  Satisfaction,  19.  20. 

58.  The  party  first  attacked  cannot  maintain  an 
action  for  assault,  &c.,  if  he  uses  so  much  'per- 
sonal yiolence.  exceeding  the  bounds-  of  seli^de- 
fence,  as  could  not  be  justified  under  a  plea  of  son 
assatdtf  if  he  were  defendant  in  the  suit.  EUiott 
V.  Brown,  2  Wend.  497. 

59.  Afler  a  general  yerdict  for  the  plainUff,  on 
the  pleas  of  **  not  guilty  "  and  *'  son  assault  de- 
mesne f*  judgment  ought  not  to  be  arrested  on  the 
ground  that  the  time  was  left  blank  in  the  declara- 
tion.    Digges  y.  JV^orris,  3  H.  &;  M.  2G8. 

60.  In  Ohio,  if  the  damages'  assessed  are  less 
than  ^,  the  plaintiff  recoyers  no  cost.  Bell  v. 
Bates,  3  Ham.  380. 

01.  In  Pennsylvania,  if  a  defendant  justifies  an 
assault,  &c.,  full  costs  are  allowed ;  and  the  justi- 
llration  need  not  appear  of  record  ;  as,  under  the 
^oneral  issue,  with  leaye  to  give  special  matter  in 
rvidence,  the  defendant  may  prove  every  thing 
that  amounts  to  a  justification.  Fisher  v.  Johnson, 
1  Browne,  197. 

03.  And  a  jnstice  of  the  peace  there  has  no 
jurisdiction  of  actions  for  assault  and  battery. 
Donaldson  v.  Maginnes,  4  Teates,  127. 

II.     Criminal  Process. 

63.  An  assanlt  is  an  offer  or  attempt  to  do  a 
corporal  injury  to  another  >  as  by  striking  at  him, 
or  presenting  a  gun  within  such  distance  as  that 
a  hurt  might  be  given,  with  intent  to  do  corporal 
hurt.  United  States  v.  Hand,  2  Wash.  u.  C. 
435.     See  1  Bald.  600. 

64.  Where  one  was  whipped  at  his  own  request, 
to  save  him  (as  was  supposed)  from  punishment 
for  felony,  it  was  held  that  the  act  was  not  pun- 
ishable, if  done  without  malicious  or  revengeful 
motives.    State  v.  Breck,  1  Hill,  363. 

See  Autrefois  AcquiT,  &c.,  Ambassador,  &c. 

65.  A  common  assault,  though  punishable  by  a 
justice  of  the  peace,  is  not  indictable,  in  Indiana. 
The  State  v.  HaUstoek,  2  Blackf.  257.  So  of 
assaults,  riots,  &c.  in  Missouri,  by  statute  of  1831, 
which  is  not  repugnant  to  the  constitution  of  that 
state.  Statey.  Le^ford,  3  Miss.  102.  See  Affray,  7. 

66.  Neither  the  owner  nor  the  hirer  of  a  slave 
is  indictable  for  beating  him.  State  v.  Mann,  2 
Day.  263. 

67.  If  a  man  raise  his  arm  against  another,  but 
accompany  the  act  with  words  showing  a  deter- 
mination not  to  strike,  it  is  not  an  assault.  Com- 
momoealth  v.  Eyre,  1  S.  dt  R.  347. 

68.  One  may  be  indicted  for  an  assault  commit- 
ted in  view  of  the  court,  though  previously  fined 
for  the  contempt.  State  v.  Yancy,  1  Car.  Law. 
Repos.  519. 

69.  Where  an  indictment  for  assault,  dtc.,  with 


intent  to  kUl,  alleged  tliat  the  defendaBi  did  bite  or 
cut  off  the  ear  or  A,  it  was  held,  that  this  being 
merely  a  circumstance  of  aggravation,  the  dia- 
junctiye  allegation  was  not  latal.  Scott  v.  Csm- 
monwealth,  6  S.  &.  R.  224. 

70.  An  assault  and  battery,  with  intent  to  kill 
merely,  does  not  fall  within  the  class  of  offences^ 
the  punishment  of  which  is  provided  for  in  tbe 
Pennsylvania  act  of  April,  1790,  and  therefiire 
cannot  legally  be  punished  by  imprisonment  at 
hard  labor,  *<  to  be  fed,  clothed,  and  treated  as  tbe 
law  directs."  ib, 

71.  In  North  Carolina,  the  court  are  not  boond 
to  imprison  one*  eonvicted  of  an  assault  with  ii^ 
tent  to  kill ;  they  may  fine  only.    State  v.  Rsbertt^ 

1  Hayw.  176. 

72.  Where  an  indictment  stated  that  the  pris- 
oner with  force  and  arms,  to  wit,  with  knives,  &,c., 
made  an  .assault  upon  G.,  with  intent  to  commit 
murder' upon  him,  and  did  then  and  there  cut, 
beat,  strike,  wound,  and  illtreat  the  said  G.,  to  his 
damage,  &c.,  and  against  the  peace,  Ac,  it  was 
held  to  be  a  sufficient  indictment  for  an  assault 
with  intent  to  kill.  It  is  enough  to  state,  with 
the  usual  precision,  the  facts  necessary  to  con* 
stitute  an  assault  and  battery,  and  aver  the  intent 
with  which  it  was  made.  People  v.  Pettit,  3  Johns. 
511. 

73.  A  battery,  with  intent  to  maim  or  kill,  is  a 
high  crime,  by  the  common  law  of  Connecticut. 
State  y.  Dar^orth,  3  Conn.  112. 

74.  Where  the  charge  was  that  the  prisoner  as- 
saulted another,  and,  with  ffieat  force,  threw  him 
on  the  ground,  and  draggedhim  into  a  pond,  and 
held  his  face  in  the  water  and  mud,  attempting  to 
suffocate  him,  it  was  held  that  an  assault  and  bat^ 
tery,  with  intent  to  kill,  was  charged,  but,  if  not, 
yet  that  the  offence  was  a  high  crime,  not  within 
the  jurisdiction  of  the  county  court.  Souihworth 
V.  Suae,  5  Conn.  325. 

75.  One  indicted  for  an  assault,  with  intent  to 
murder,  may  be  convicted  of  the  assault  only, 
though  there  is  no  count  charging  the  minor 
offence.    State  v.  Coy,  2  Aik.  181. 

76.  In  the  Ohio  statute  concerning  an  assault, 
with  intent  to  commit  a  rape,  there  is  no  except- 
ing clause  that  need  be  negatived  in  an  indiol» 
ment  for  that  ofi[enoe.  mUiams  ▼.  The  StaU, 
Wright,  42. 

77.  An  assault,  with  an  intent  to  commit  sod- 
omy, is  punishable  under  the  Maryland  statute  of 
1793,  c.  57.    Davis  v.  State,  3  Har.  &  J.  154. 

78.  An  indictment  for  an  assanlt,  with  intent  to 
commit  a  felony,  must  show  the  particular  felony 
intended  to  be  committed.    2%s  State  v.  Hailstock, 

2  Blackf  257. 

79.  The  blade  act  of  9  George  I.  is  not  in  force 
in  Greorgia,  and  an  indictment  for  an  assault,  with 
intent  to  murder,  is  the  proper  mode  of  prosecu- 
ting offences  which,  in  £ngland,  came  under  that 
act.     State  v.  Campbell,  CharH.  166. 

80.  An  information,  charging  aa  assault,  with 
intent  to  kill  without  malice,  is  supported  bv 
proof  of  an  assault,  with  intent  to  kill  with  mal- 
ice.    State  v.  Parmelee,  9  Conn.  259. 

81.  An  indictment  against  a  bkck  man,  under 
the  Virginia  statute,  for  an  assault,  with  intent  to 
ravish  a  woman,  is  bad  afler  verdict,  unless  it 
avers  that  she  was  a  white  woman.  CommonweaUh 
V.  Mann,  2  Virg.  Cas.  210. 

62.  A  gvi  tarn  prosecution,  in  its  nature  crimi- 
nal, is  provided  by  statute,  in  Connecticut,  in  case 
of  a  secret  assault.  The  process  is  forthwith,  on 
the  complaint  of  the  party  injured,  and  of  no  other 
person,  and  the  state  must  be  joined.  Dickinson 
V.  Potter,  4  Day,  340.  Houghton  ▼.  Havens,  6 
Conn.  305. 

83.  If  two  persons  assault  a  third,  no  witness 
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being  pFwentf  tius  proc«w  Um  agarngt  tbom  joint- 
\j.    Jforthrop  t.  BtusH,  Kirby,  108. 

84.  In  New  Jersey,  an  indictment  for  an  asuult 
wui  battery  will  not  be  quashed,  because  it  does 
not  conclude  ^*  contrarv  to  the  form  of  the  sUU- 
itUM  in  Bueh  case  made  and  provided."  Slate  v. 
Berry,  4  Ualst.  374. 

65.  The  second  statute,  relative  to  assaults  and 
batteries,  simply  limits  the  discretion  of  the  court, 
with  respect  to  the  amount  of  the  fine,  and  the 
duration  of  the  imprisonment ;  but  in  no  wise  atp 
taches  ttfe  penalty  or  punishment  to  the  ofience.  ib. 


Creigkton,  1  N.  &  M.  256. 


87.  An  indictment  for  an  assault,  charging  that 
the  defendant  '*  then  and  there  did,"  £c.,  does 
not  refer  to  the  county  in  the  margin,  so  as  to  lay 
a  sufficient  venue.  Kenjudy  ▼.  CommonweaUhy 
3  Bibb.  490. 

88.  An  indictment  alleging  that  A.  upon  one 
H.  did  make  an  assault,  and  him  the  said  A.  did 
beat,  &c.,  was  held  good ;  the  repugnant  words 
being  surplusage.  Comiiumwealik  v.  HmtU,  4 
Pick.  252. 

89.  If  the  time  of  the  assault  be  left  blank  in 
the  indictment,  judgment  will  be  arrested.  State  r. 
Beekwith,  I  Stew.  318. 

90.  No  words  will  justify  «n  assault  State  v. 
Wood,  1  Bay,  351. 

91.  Everv  assault  will  not  justify  a  great  bat^ 
tery.  The  battery  must  be  in  defence  of  one's  self, 
and  the  degree  of  resistance  ought  to  be  in  pro- 
portion to  the  assault,  ik.  Sate  v.  ^juiny  2 
Const.  Rep.  694. 

92.  Though  a  man  may  put  another  out  of  his 
house,  who  persists  in  remaining,  after  ordered  to 
depart,  yet  ne  may  not  inflict  a  violent  battery. 
He  may  use  no  more  force  than  is  necessary  to 
preserve  the  immunities  of  his  dwelling.  State  y. 
fMzarus,  1  Rep.  Con.  Ct.  34. 

93.  A  party  in  the  same  indictment  for  an  as- 
sault, &.C.  cannot  be  a  witness  for  his  co-defendant, 
until  he  has  been  first  tried,  and  convicted  or  ac- 
qoKted.    PeopU  v.  BiU,  10  Johns.  95. 

9^.  In  a  jomt  indictment  for  an  assault,  against 
several  persons,  if  the  jury  assess  a  joint  fine,  it  is 
error,  for  which  the  judgment  may  be  reversed. 
Janes  v.  Commonwealth,  I  Call,  555.  Common' 
weaUk  V.  Ray,  I  Virg.  Cas.  262. 

95.  It  is  not  proper,  on  the  plea  of  not  guilty,  to 
allow  extenuating  circumstances  to  be  given  in 
evidence  to  the  jury.  They  should  be  submitted  to 
the  court  on  sentence-day.  Slate  v.  Smitk,  2  Bay,  62. 

96.  On  an  indictment,  the  trial  will  not  be 
stayed  because  a  civil  suit  is  pending,  to  recover 
damages  for  the  same  assault ;  though,  it  seems, 
judgment,  after  conviction,  may  be  stayed,  until 
the  decision  of  the  civil  suit.  People  v.  Judges  of 
Genesee,  13  Johns.  85.  S.  P.  dommonw^Uh  v. 
EUuM,  2  Mass.  372,  unless  the  party  injured  is  to 
be  a  witness  for  the  prosecntion. 

97.  In  South  Carolina,  if  a  party  has  com- 
menced a  civil  suit  and  a  criminal  prosecution  at 
the  same  time,  for  an  assault  and  battery,  the  at- 
torney general  ooffht  to  enter  a  noUe  vrosequi  on 
the  indictment,  unless  the  party  makes  nis  election. 
SlaU  V.  Blyth,  1  Bay,  166. 

^.  Under  the  Connecticut  statute  of  1830,  on 
an  indictment  for  an  assault,  with  intent  to  mur- 
der, the  jury  may  find  a  verdict  of  "  guilty  of  an 
assault,  with  intent  to  kill,  but  not  with  malice 
aforethought"     StaU  v.  Xuhals,  8  Conn.  496. 

99.  The  words  "  with  actual  violence,"  used  in 
the  statute,  are  not  a  technical  phrase  essential  in 
an  indictment;  and  an  averment,  in  an  indict- 
ment, that  the  defiindant,  with  a  knife,  stabbed, 


cut,  d^e.,  is  a  sufficient  description  of  the  ofience. 
ib. 

100.  The  Tennessee  statute  of  1820,  c.  9,  does 
not  limit  prosecutions  for  assaults,  with  intent  to 
murder,  to  12  months  from  the  commission  of  Uie 
ofience.    Stale  v.  Sliarp,  5  Tere.  245. 

101.  The  superior  court  of  Tennessee  has  juris- 
diction of  assaults  and  batteries,  wilh  intent  to 
murder  ;  the  statute  of  1797,  which  gives  exclusive 
iurisdiction  to  the  county  courts  of  all  indictments 
for  assaults  and  batteries,  being  held  not  to  apply 
to  such  cases.    State  v.  Anderson,  2  Overt.  6. 

102.  In  Alabama,  the  court,  and  not  the  jury, 
under  statute  of  1807,  determine  the  extent  of  im- 
prisonment that  is  imposed  as  the  punishment  for 
an  assault  with  intent  to  murder.  Hawkins  v. 
State,  3  Stew.  &  Port.  63. 

103.  An  acknowledgment  of  satisfaction  by  the 
injured  party,  afier  conviction,  will  not  authorize 
the  court  to  discharge  the  defendant.  People  v. 
Bishop,  5  Wend.  111. 

104.  The  affidavit  made  by  a  prosecutor  before  a 
magistrate,  at  the  commencement  of  the  prosecu- 
tion for  an  assault,  &c.,  may  be  read  at  the  trial, 
either  to  support  or  invalidate  his  testimony.  State 

V.  Lazarus,  1  Rep.  Con.  Ct.  34. 

105.  In  Mathisan  v.  Hanks,  2  HUl,  625, 0'Neall, 
J.,  expressed  an  opinion  that  a  party  ought  not  to 
proceed  both  civilly  and  criminally  in  assault  and 
battery. 

106.  A  feme  covert  is  not  punishable  for  a  batterer 
committed  jointly  with  her  husband,  or  by  his 
command.  CommonweaUk  v.  Jfeal,  JO  Mass.  152. 
See  ante,  4. 

ASSIGNMENT. 

1.  What  is  or  is  not  assignable, 
II.  How  an  Assignment  may  be  made. 

III.  Effect  of  an  Assignment. 

IV.  How  far  the  Interest  of  an  Assignee  tnU  be 

protected  at  Law,  and  when  an  Assignment 
wOl  be  set  aside,  or  otherwise  treated,  in 
Chancery. 
V.  Assignment  qf  Bonds,  and  UabiUty  qf  Assign- 
ors on  their  Assignment. 

VI.  Voluntary  Assignment  by  Ddftors  for  Ben^ 

t^  Creditors, 

I.  What  is  or  is  not  assignable. 

1.  By  the  common  law,  mere  choses  in  action 
are  not  assignable.  Greenhy  v.  ffaeocAts,  2  Johns. 
1.  Coolidge  V.  Buggies,  15  Mass.  388.  See  I 
Cranch,  367—466.  Appx.  . 

2.  A  right  of  action  for  a  tort  is  not  assignable. 
Gardner  v.  Adams,  12  Wend.  297.  See  also  Com- 
monwealth  v.  Fuqua,  3  Litt.  41 .  .       , , 

3.  A  decree  in  chancery  is  not  assignable  at 
law,  but  may  be  transferred  for  a  valuable  consid- 
eration, and  the  transfer  will  be  supported  by 
a  court  of  chancery.     Coates  v.  Muse,  1  Brock. 

552.  _ 

4.  The  covenant  of  seizin,  in  a  conveyance  of 
land,  if  the  grantor,  Ac.,  bfe  not  seized  at  the  time 
of  the  conveyance,  is  broken  immediately,  and  is 
a  mere  chose  in  action,  not  assignable  by  the 
granted.  Marston  v.  Hobbs,  2  Mass.  439.  Btek^ 
ford  V.  Page,  ib.  455.  Chapman  v.  Holmes,  o 
Halst.  20.     Greenby  v.  WUeocks,  2  Johns.  1. 

5.  So  of  a  covenant  that  the  grantor,  &c,,  has 
good  rig[bt  to  sell  and  convey,  this  being  synony- 
mous  with  a  covenant  of  seizin,  t^.  • 

6.  So  of  a  covenant  against  incumbrances,  when 
there  are  incumbrances  at  the  time  of  sale.  Chap^ 
man  v.  Holmes,  5  Halst.  20.  Cohtka,  Sprague  v. 
Baker,  17  Mass.  589.  Stinson  v.  Sumner,  9  Mass. 
148.    M'Crady  v   Brisbane]  1  N.  &  M.  104.     • 
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7.  A  guardianship  bond  is  not  awigiuible  under 
the  Sooth  Carolina  statute  of  1798.  Cobb  ▼.  Wil- 
liam*.  1  Hill,  375. 

8.  So  of  a  contract  between  a  town  and  an  indi- 
▼idual  that  he  will  support  bis  father,  mother,  and 
idiotic  brother,  durinff  their  lives,  and  that  the 
town  will  give  him  tne  use  and  occupancy  of  a 
farm  during  the  parents'  lives,  and^  at  their  de- 
cease, give  him  a  deed  conveying  all  the  town's 
title  and  interest  in    the  farm.     CtmUm  v.  F(«, 

1  Fairf.  292. 

9.  A  joint  covenant  by  two  is  not  assignable 
against  one.    Lyon  v.  Ltjfon,  4  Bibb,  438. 

10.  Shares  of  seamen  in  prizes^  captured  by  pri- 
vate-armed vessels^  are  not  assignable,  so  as  to 
authorize  a  suit  airaimst  the  agent,  m  the  assignee's 
name.     Usher  v.  D' Wolfe,  UMuB.2dO. 

11.  A  note  or  bond,  payable  wholly  or  partly  in 
personal  services,  is  not  assignable.  Bothiek  v. 
Purdy,  3  Mis.  82.  Haibert  v.  Deering,  4  Litt.  9. 
Henry  v.  Hughes,  1  J.  J.  Marsh.  454. 

12.  Nor  a  book  account.    Wright  v.  WiUiamsonf 

2  Pen.  965.    Anderson  v.  Tompkins,  1  Brock.  456. 

13.  At  law,  an  assignment  of  book  debts  is  onl  v 
a  revocable  power  to  collect,  &c.  1  Brock.  456. 
See  2  Const  Rep.  498. 

14.  Nor  a  license  to  cut  timber  on  the  mntor's 
land.  Emerson  v.  Fisk,  6  Green] .  200.  Pease  v. 
Gibson,  ib.  83. 

15.  Nor  rent  arrear.  Aliier,  of  rent  yet  to  grow 
due.     Demarest  v.  WiUard,  8  Cow.  206. 

16.  A  right  of  entry  for  condition  broken  cannot 
legally  be  assigned,  wnere  the  estate  may  continue 
nSer  forfeiture  incurred.  Alitor,  where  breach  of 
the  condition  puts  an  end  to  the  estate.  Gtoynn 
V.  Jones,  2  Gill  &,  Johns.  173. 

17.  A  acknowledged  that  he  had  bought  goods 
of  B,  which  he  was  to  settle  with  B*s  creators. 
This  u  not  a  negotiable  instrument.  Headly  v. 
Vanness,  2  Pen,  722. 

18.  A  writing  acksowledging  a  settlement  and 
4  balance  due  is  not  assignable,  so  that  an  action 

can  be  brought  in  the  name  of  the  assignee.  Lacey 
V.  ColUns,  2  South.  489. 

19.  So  of  a  covenant  for  delivery  of  boards,  or 
to  do  any  collateral  act,  though  the  words  "  to 
order"  are  inserted.  Bell  v.  Curtis,  1  Pen.  142. 
Breen  v.  Inborn,  1  Bay,  173.    See  post,  V. 

20.  A  claim  to  personal  property,  in  the  adverse 
possession  of  another,  cannot  be  sold,  so  as  to  vest 
a  right  of  action  by  the  purchaser,  in  his  own 
name.    StogdM  v.  tStgaie,  2  Marsh.  136. 

21.  An  article  of  agreement,  for  conveyance  of 
land  bv  one  party,  and  for  payment  of  a  stipulated 
price  by  the  other,  is  not  assignable  unoor  the 
statute  of  Kentucky.  Bounnan  v.  FrowmaUf  2 
Bibb,  233. 

22.  In  general,  mere  personal  torts,  which  die 
with  the  party,  and  do  not  survive  to  bis  personal 
representatives,  are  incapable  of  passing  by  assign- 
ment; but  vested  rights,  ad  rem,  and  in  re, 
possibilities  coupled  with  an  interest,  and  claims 
growing  out  or  and  adhering  to  propertv,  may 
pass  by  assi^^nment.    Comegys  v.  Vasse,  1  ret.  193. 

23.  The  right  to  compensation  from  Spain,  un- 
der the  Florida  treaty,  for  vessels  and  cargoes  ille- 
gally captured,  and  abandofied  to  underwriters, 
passed  to  their  assignees  under  tbe  bankrupt  laws 
of  the  United  States/of  AprU  5, 1800.  ib.  ^ 

24.  Under  the  Tennessee  statute  of  1801,  a 
lease,  containing  covenants  to  occupy  and  leave 
the  premises  in  tenantable  repair,  is  assignable, 
and  a  suit  thereon  may  be  Drought  in  the  as- 
signee's name.    Shelby  v.  Heam,  6  Yerg.  512. 

25.  A  covenant  to  pay  a  sum  in  promissory 
notes  is  assignable  by  a  statute  of  Kentucky.  Sir- 
Uftt  V.  Tandi(,  3  Dana,  142. 

06.  The  bid  of  t^  purchaser  at  a  sheriff 's  sale  is 


assignable,  and  the  •fa«riff*s  WU  «f  mI»  to  tbe  as- 

aignee  vests  the  title  in  him.  BlotaU  t.  t>a9iSf 
a  Dev.  19. 

27.  The  allotments  of  lands  made  to  the  French 
emigrants,  under  the  act  of  congress  of  March, 
1817^  to  encourage  the  cultivation  of  the  vine^ 
dtc.,  may  be  assigned  by  the  grantees,  as  well  be- 
fore as  ai\er  the  performance  of  the  conditions  of 
cultivation  required  by  the  government.  Jinians 
V.  Jfoel,  3  Stew.  60. 

28.  Where  a  preference  to  enter  lands' has  been 
acquired  by  occupancy  and  possession,  the  right 
of  entry  or  occupancy  is  assignable.  Smith  v. 
i^anJUn,  4  Yerg.  1.    5m  Cooke,  67. 

29.  All  choses  in  action  may  be  assiffned  in 
equity,  and  the  assignee  has  an  equitable  right 
enforceable  at  law  in  the  assignor's  name,  whose 
release  or  bankruptcy  will  not  defeat  it  Dix  v. 
Cobb,  4  Mass.  511.  Parker  v.  Grout,  11  Mass. 
157,  note.  Wheeler  v.  Wheder,  9  Cow.  34.  East- 
man V.  Wright,  6  Pick.  316.     WeUh  v.  MandevUUf 

1  Wheat.  ^. 

30.  Thus  a  contingent  debt  may  be  assigned  in 
equity,  and  when  the  debt  becomes  due  on  the 
happening  of  the  contingency,  the  assignee  may 
sue  for  it.     Crocker  v.  Whitney,  10  Mass.  316. 

31.  A  debt  for  goods  sold,  &c.,  of  which  the 
evidence  rests  on  an  account-book,  is  assignable. 
Dix  V.  Cobb,  4  Mass.  511.    Karris  v.  Douglass^ 

2  South.  817.  WoodJbridge  v.  Perkins,  3  Day, 
364. 

32.  So  of  an  unliquidated  balance  of  accounts. 
Crocker  v.  Whitney,  10  Mass.  316. 

33.  A  judgment  and  execution  may  be  assigned 
so  as  to  vest  an  equitable  interest  in  the  assignee, 
which  the  law  will  protect.  Dunn  v.  Snea,  15 
Mass.  481.  AUen  v.  Holden,  9  Mass.  133.  Brown 
V.  Maine  Bank,  11  Mass.  153.    Pearson  v.  Talbot, 

4  Litt.  435. 

34.  A  plaintiff  on  the  record,  in  an  action  of 
trespass  de  bonis  asportatis,  may  assi^  his  inter- 
est in  the  damages  sought  by  the  suit.  Aliter,  it 
seems,  as  to  a  plaintiff  in  an  action  of  slander,  as- 
sault and  battery,  dtc.  /forth  v.  Turner,  9  S.  db  R. 
244. 

35.  A  town,  liable  for  the  support  of  a  pauper, 
and  making  provision  therefor,  has  a  right  to  his 
services  in  aid,  and  may  assign  those  services  to 
any  one  who  contracts  to  support  him.  Wilson  v. 
Church,  1  Pick.  23.  But  gusre  whether  the 
assignment  can  lawfully  be  made  in  any  way 
except  by  indenture  under  the  statute,  ib. 

36.  A  policy  of  insurance  is  assignable  in  equity, 
and  every  set-off  between  insurer  and  insured,  pri- 
or to  the  assignment,  is  good  against  the  assignee. 
Gourdon  v.  Insurance  Company  ef  Korth  America, 

3  Yeates,  327.    1  Binn.  429.     Cleodand  v.  Clap, 

5  Mass.  201.  Wak^dd  v.  Martin,  3  Mass.  558. 
Carroll  v.  Boston  Marine  Insurance  Company,  8 
Mass.  515.  Spring  v.  South  Carolina  hiiuranee 
Comany,  8  A^eat.  268. 

37.  A  bond  with  a  penalty,  conditioned  to  con- 
vey land  to  the  obli^r  or  his  appointee,  may 
be  assigned  after  forfeiture.    Ensijpi  v.  Kellogg, 

4  Pick.  1. 

38.  A  lessor  may  assign  the  rent  and  covenant 
for  rent,  without  the  reversion.  So  he  may  assign 
the  reversion,  reserving  the  rent.  Demarest  v. 
Waiard,  8  Cow.  206. 

39.  A  college  being  authorized  to  receive  -the 
funds  in  the  hands  of^the  trustees  of  an  academy, 
those  trustees  mav  assign  to  the  college  notes  con- 
stituting a  part  of  such  funds.  Amherst  Academy 
V.  Cov)U,  6  Pick.  427. 

40.  The  right,  given  by  statute  to  a  mortgagor, 
to  redeem  the  right  in  equity,  afler  it  has  Men 
sold  on  execution,  is  assignable  in  law  as  well  as 
equity.    Bigdow  y.  Willson,  1  Pick.  485. 
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II.  H&w  mi  Attignmeni  may  he  made. 

See  Attachment,  135.    Clark  v.  doughy 
3  Greenl.  357. 

41.  An  assignable  contract  can  beassigrned  only 
by  writing  on  some  part  of  the  same  paper  which 
Contains  the  contract.  Estes  v.  Hairstan,  1  Dev. 
354. 

42.  An  assignment  of  a  contract  not  tinder  seal, 
or  of  interests  not  evidenced  by  sealed  instru- 
ments, need  not  be  by  deed.  Quiner  y.  Marble- 
head  SocitU  Insurance  tomnany,  10  Mass.  476. 

43.  The  general  principle,  that  a  specialty  mnst 
be  assigned  oy  an  instrument  of  as  solemn  a  nature 
u  the  instrument  assigned,  does  not  apply  to  equi- 
table assignments     Dunn  y.  Stull,  15  Mass.  485. 

44.  An  obligation  or  covenant  may  be  assigned 
by  an  unsealed  writing.  Dawson  y.  Coles ^  16 
Johns.  51.     Howell  y.  Btdldty,  1  N.  &  M.  250. 

45.  A  judgment  may  be  assigned  by  parol, 
OT  writing  without  seal.  Fora  y.  Stuart,  19 
Johns.  342. 

46.  The  delivery  of  a  note,  bill,  or  execution, 
with  intent  to  transfer  the  debt,  on  a  fair  bargain 
upon  valuable  consideration,  is  a  sufficient  assign- 
ment of  the  note,  bill,  or  judgment.  Jones  v. 
Wiuer,  13  Mass.  304.  Dunn  v.  Sndl,  16  Mass. 
485.  TUcomb  y.  Thomas,  5  Greenl.  282.  Clark 
y.  RogerSy  2  Greenl.  147. 

47.  So  of  other  choses  in  action.  Briggs  v. 
j:>orr,19Johns.95.  Pr«^tt  y.  lfu/(  17  Johns.  284. 
Kobbins  v.  Bacon,  3  Greenl.  349.  Vose  v.  Handy, 
3  Greenl.  322.     Onitm  y.  Paul,  1  Har.  &  J.  114. 

48.  An  assiprnment  of  a  right  of  occupancy  need 
not  be  in  writing.     Cook  y.  Skute,  Cooke,  67. 

49.  An  order,  disclosed  by  one  who  is  sum- 
moned as  garnishee,  to  pay  over  the  money  in  his 
hands,  is,  prima  facie,  a  good  assignment,  though 
not  expressed  to  be  for  value  received.  Adams  v. 
Robinson,  1  Pick.  462.  S.  P.  Harrington  y.  Rich, 
6  Verm.  666. 

50.  So  where  the  master  of  a  vessel  drew  a  bill 
on  the  consignee  of  goods  for  the  money  that 
might  be  due  to  him  for  freight  on  delivery  of  the 
goods,  it  was  held  to  be  an  assignment  to  the 
drawee  of  the  demand  for  freight  when  it  should 
become  due.     Cutts  v.  Perkins,  12  Mass.  206. 

61.  The  delivery  of  a  contract,  for  a  valuable 
consideration,  witn  words  of  transfer  written  on 
the  back  thereof,  but  not  signed  by  the  assignor, 
is  a  good  assignment  as  between  assignor  and 
assignee.    Motory  v.  Todd,  12  Mass.  284. 

52.  A  letter  of  attorney,  irrevocable,  to  receive 
a  sum  of  money  to  the  attorney's  own  use,  is, 
prima  fade,  an  assignment;  but  being  not  a  di- 
rect, but  only  a  constructive  assignment,  it  is 
capable  of  being  explained  by  extrinsic  evidence. 
Gerrish  v.  Sweetser,  4  Pick.  ^4. 

53.  Where  A  delivers  a  note  to  B  to  receive 
the  amount  and  apply  it  to  the  payment  of  a  note 
from  A  to  B,  this  is  an  equitable  assignment  of  the 
note,  and  vests  an  authority,  coupled  with  an 
interest,  in  B ;  and  B  will  not  be  guilty  of  a  con- 
version, by  refusing  to  deliver  Uie  note  to  A. 
Canfield  y.  Monger,  12  Johns.  346. 

54.  If  A  receive  from  B  an  order  on  his  agent 
to  pay  A  a  certain  sum  out  of  such  debts  of  B  as 
shall  come  into  the  agent's  hands,  the  order  and 
the  acceptance  of  it  fix  the  fund  irrevocably,  and 
constitute  an  assignment  of  the  debts  to  such 
extent  as  shall  be  necessary  to  satisfy  the  order. 
Peyton  v.  HaUet,  1  Cainea,  363.  M^Menomy  v. 
Ferrers,  3  Johns.  72. 

55.  The  payee  of  a  note  lodged  it,  with  other 
demands,  in  an  attorney's  office  for  collection,  and 
afterwards  drew  an  order  directing  the  attorney  to 
pay  to  A  the  amount  which  might  be  collected  on 
the  demands  left  with  him ;  which  order  was  thus 


accepted  —  **l  will  pay  such  sums  as  I  receive, 
after  getting  my  due,  to  the  person  presenting  this 
order.  '  Held  not  to  be  an  assignment  of  the  note, 
and  that  subsequent  payment  to  the  payee  was 
good.     Thayer  v.  Havener,  6  Greenl.  212. 

56.  A,  holding  a  bond  of  B,  put  it  into  C*s  hands 
to  collect  when  due,  and  if  not  paid  to  put  it  into 
an  attorney's  office  for  collection  by  suit,  which  C 
did.  A  then  wrote  a  letter  to  C,  saying  that  be 
owed  D  $200  out  of  the  money  B  owed  him,  and 
desiring  C,  when  he  should  collect  the  money,  if 
he  (A)  should  not  be  present,  to  pay  the  whole  to 
D  :  D  presented  this  letter  to  C,  who  only  told  D 
that  B's  bond  was  in  an  attorney's  hands.  A  owed 
D  less  than  the  amount  of  the  bond.  Held  that 
A's  letter  was  neither  an  equitable  assignment  to 
D  of  any  part  of  B's  debt,  nor  a  8eciirit)^or  tlie 
debt  he  owed  D.  Clayton  v.  Fawcett,  2  Leigh, 
19. 

57.  A  conveys  land  to  B  with  a  covenant  of 
seizin,  and  B  conveys  to  C  for  a  valuable  consid- 
eration: it  is  afterwards  discovered  that  A  was 
never  seized,  and  so  the  covenant  was  broken; 
and  B,  to  reimburse  C  for  the  money  that  he  had 
paid,  agrees  that  he  should  have  the  benefit  of  the 
covenant,  and  executes  and  delivers  to  him  a  let- 
ter of  attorney  to  sue  A  in  his  name :  such  agree- 
ment and  letter  of  attorney  are  equivalent  to  a 
formal  assignment  of  the  covenant,  and  the  letter 
of  attorney  being  coupled  with  an  interest,  and 
given  as  a  security,  is  not  revocable.  Raymond 
y.  Squire,  11  Johns.  47. 

58.  A  deed  of  conveyance  without  warranty 
will  operate  as  an  assignment  of  previous  war- 
ranties which  run  with  ue  land.  Young  v.  TVtp- 
ZeU,  5  Litt.  248. 

59.  A  bill  dishonored  by  non-acceptance  was 
accepted  supra  protest  for  the  honor  of  an  indorser. 
The  drawer,  having  property  in  A's  hands,  requested 
him  to  pay  the  bill,  and  be  omlly  promised  the  ac- 
ceptor supra  protest  to  pay  him  the  amount  of  the 
bill  when  he  should  be  in  funds  from  the  proceeds 
of  the  drawer's  said  property,  after  being  reim- 
bursed for  his  advances.  This  agreement,  being 
assented  to  by  tlie  said  acceptor,  bound  the  surplus 
in  A's  hands  to  the  amount  of  the  bill.  Curtis  v. 
JVbms,  8  Pick.  280. 

60.  The  acceptor's  suing  out  a  writ  against  the 
drawer,  and  intending  to  summon  A  as  his  trustee, 
was  not  proof  of  a  dissent  to  the  assignment  of  the 
surplus  fund  for  payment  of  the  bill.  t^. 

61.  Where  a  debtor  and  part  of  his  creditors 
agreed  that  a  third  person,  who  had  the  possession 
of  the  debtor's  property,  should  keep  it  till  a  cer- 
tain day,  and  then  sell  it  and  divide  the  proceeds 
among  the  creditors ;  it  was  held  that  this  was  an 
assignment,  and  available  against  a  subsequent 
attaching  creditor  —  the  assignee  having  agreed 
to  execute  the  trust  Mason  v.  Hidden,  6  Verm. 
600. 

62.  If  a  bond  be  executed  to  the  acting  partner 
of  a  late  mercantile  company,'  a  deed  from  such 
partner,  conveying  all  his  real  and  personal  prop- 
erty, in  trust  for  the  payment  of  his  debts  and 
those  of  the  company,  (without  mentioning  those 
due  to  the  company,)  is  not  to  be  considered  an 
assigrnment  of  such  bond  to  the  trustees.  Ander- 
son v.  Bullock,  4  Munf  442. 

63.  A,  being  assignee  of  a  bankrupt,  had  a 
demand  in  his  hands  for  collection  against  B,^who 
was  a  creditor  of  the  bankrupt,  and  had  proved 
hitf  demand  under  the  commission.  A  being 
ordered  to  attach  the  estate  of  B,  an  attachment 
was  issued  and  put  into  an  officer's  hands,  who 
was  about  to  serve  the  process,  when  it  was 
agreed  between  A  and  B  that  A  should  retain  the 
moneys  which  might  come  to  his  hands,  as  as- 
signee, on  account  of  this  demand;  and  B  further 
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agreed  to  assign  over,  for  the  benefit  of  bis  cred- 
itors, his  claims  on  the  estate  of  which  A  was 
assignee.  The  attachment  was  not  served  on  the 
estate.  Afterwards  B  became  bankruot,  and  his 
assignees  brought  an  action  to  recover  rrom  A  the 
money  received  by  him  as  assignee.  It  was  held 
that  the  agreement  respecttoff  the  appUcaUon  of 
this  money  was  no  bar  to  the  action  by  the  as- 
signees  of  B.    Foster  v.  Lowelly  4  Mass.  §06. 

64.  The  parties  having  contemplated  an  assign- 
ment that  was  never  made,  and  no  memorandum 
in  writing  having  been  made  of  the  agreement  at 
the  time,  &c.  &c.,  the  court  held  that  it  would 
be  mischievous  to  sanction  such  loose  and  unexe- 
cuted agreements  in  cases  of  bankruptcy  and  in- 
solvency, ib. 

65.  m  order.  draf\,  or  bill,  drawn  for  the  whole 
of  a  particular  fund,  is  an  eauitable  assignment  of 
such  fund  to  the  payee,  and  binds  it  alter  notice 
to  the  drawee.  MndeoilU  v.  ffelehf  5  Wheat. 
285.  Robbins  v.  Baam^  3  Gieenl.  346.  Corsear  v. 
Craig,  1  Wash.  C.  C.  424.  AUtnr,  as  to  part  of  a 
fund,  unless  expressly  assented  to  by  the  drawee. 
5  Wheat.  285.    See  Actions,  VIII. 

66.  Such  order,  though  not  expressed  to  be  for 
value  received,  is,  ortma/ade,  an  assignment.  Ad- 
ams  V.  Robinson,  I  Pick.  461. 

67.  The  interest  of  one  of  several  joint  assignees 
of  a  bill  of  exchange,  assigned  by  delivery,  may  be 
transferred  to  others,  by  delivery  of  the  bill  and 
payment  by  them  of  his  share  of  the  money  due 
on  it.    T^itcomb  v.  Thofnas,  5  Greenl.  282. 

68.  A  mere  oral  agreement,  between  a  plaintiff 
and  third  person,  that  the  latter  shall  receive  the 
money  sued  for,  is  not  an  assignment.  Seaver  v. 
Bradley,  6  Greenl.  60. 

69.  Where  the  secretary  of  a  corporation  re- 
ceived an  order  for  money,  payable  to  himself,  in 
his  private  capacity,  and  the  money,  when  paid, 
was  mtended  to  discharge  a  debt  due  to  the  corpo- 
ration from  the  draw^er,  and  the  secretary  after- 
wards passed  it  over  to  the  treasurer,  for  that  pur- 
pose, with  notice  to  the  acceptor,  this  was  held  to- 
be  a  sufficient  assignment,  and  a  subsequent  dis- 
charge by  the  secretary  did  not  avail  the  acceptor. 
SvDtlt  V.  Green,  4  Greenl.  384. 

70.  A  transfer,  by  a  debtor  of  a  bank,  of  his 
shares  in  the  bank,  and  in  an  insurance  company, 
to  the  cashier,  without  any  written  condition,  but 
with  an  understanding  that  they  should  be  held  as 
collateral  security  for  the  debt,  and  the  surplus  be 
paid  to  the  debtor,  was  held  to  be  a  valid  assign- 
ment,—  the  cashier  being  answerable  for  the  sur- 
plus (on  the  trustee  process)  to  the  other  creditors 
of  the  assignor.  JV.  E,  Marine  Jns.  Co.  v.  Cfum- 
dter,  16  Mass.  275.  See  Reed  v.  Jewett,  5  Greenl. 
96. 

71.  A  indorsed  and  transferred  a  note  to  B, 
taking  a  receipt,  which  stated  that  the  proceeds 
were  to  be  paid  to  G.  Before  payment  to  C,  or 
notice  to  him  of  such  indorsement,  or  his  assent 
thereto,  A  assigned  the  note  to  O,  and,  in  writing, 
revoked  the  order  given  to  B,  and  directed  the 
note  to  be  delivered  to  O.  In  trover  by  O  against 
C's  assignees,  who  had  obtained  the  note,  it  was 
held  that  the  property  in  it  did  not  pass  to  C,  nor 
to  B,  as  C's  trustee,  but  remained  in  A,  who 
might  legally  transfer  it  before  B  had  executed  the 
power  conferred  on  him ;  and  O  might  maintain 
the  action,  though  he  never  had  possession  of  the 
note!    Mitchell  v.  Allen,  1  Fairf.  450. 

72.  H.  acknowledged,  in  writing,  that  he  hud 
settled  his  account  with  R.,  and  found  a  special 
balance  due  from  himself.  E.,  at  the  foot  of  that 
writing,  wrote,  *^  The  above  acknowledgment  of 
Mr.  H.  is  to  be  understood  due  to  Messrs.  W.  C.&. 
Co.,  being  for  transactions  by  me  on  their  account 
W.  R."    It  seems  that  W.  C  &  Co.  can  main. 


tain  an  action  of  dekt  gpon  ttesB  wfilingt,  as  as 

signees  of  R.,  describing  both  in  their  declaration 
and  not  stating  the  writing  by  R  as  being  an  as- 
signment for  a  pecuniary  consideration.  Cmt- 
mngham  v.  Hemdon,  2  Call,  530. 

73.  An  agreement  by  A  to  assign  to  B  part  of  a 
judgment,  recovered  by  C  against  D,  is  not  per* 
formed  by  sending  to  B  a  copy  of  the  judgment^ 
with  an  assignment  by  C  to  A.  Harris  v.  Earle. 
4  Har.  <&  J.  274. 

74.  Assignment,  as  to  bonds  and  notes,  implies 
more  than  an  indorsement ;  it  means  indorsement 
by  one  party,  with  intent  to  assign,  and  an  accept- 
ance of^that  assignment  by  the  other  party.  Bank 
of  Marietta  v.  PuidaU,  2  Rand.  465. 

75.  An  assignment  indorsed  on  a  note,  and  the 
note  retained  by  the  assignor  during  his  life,  and 
found  amonff  his  papers  after  his  death,  vests  no 
interest  in  &e  assignee.  Clark  v.  Boydy  2  Ham. 
56. 

76.  The  assignment  of  an  execution,  by  an  at* 
torney  in  fact,  who  has  only  a  naked  power  to  nci 
in  the  suit,  in  the  plaintiff's  name,  is  no  evidence 
that  the  assignee  is  a  purchaser  for  valuable  Goib> 
sideration.     Caldwell  v  Dean,  6  Litt.  230. 

77.  A,  a  merchant,  of  Cnarleston,  agreed  with  B 
to  charter  a  vessel,  named  tlie  Eliza,  for  a  trading 
voyage,  the  cargo  to  be  consigned  to  C,  in  Liver- 
pool. A  charter-party  was  afWr wards  executed, 
but  no  notice  was  taken  in  it  of  the  consignment 
to  C.  Af^r  the  charter-party,  A  wrote  to  C,  ad- 
vising him  of  a  drafl,  but  taking  no  notice  of  the 
consignment.  In  a  second  letter,  A  informed  C 
that  he  had  chartered  the  Eliza,  and  that  the  cargd 
would  probably  be  consigned  to  him,  of  which  he 
should  be  advised.  About  this  time,  C  accepted 
sundry  bills,  drawn  by  A,  to  the  amount  of  i^lOOO, 
but  whether  on  the  faith  of  the  intended  consign- 
ment did  not  appear.  A  also  authorized  B  to  draw 
on  C,  which  he  did,  and  his  bill  for  Jb^500  was  duly 
honored.  B  died,  on  the  voyage,  in  Honduras. 
His  administrator  completed  the  shipment,  and  for- 
warded the  invoice  and  bills  of  lading  to  C.  But, 
before  this  time,  A  failed,  and  assigned  the  cargo 
to  D,  to  secure  a  debt  due  him.  The  Eliza  pro- 
ceeded on  her  voyage  from  the  bay  of  Honduras, 
and  touched  at  Charleston,  where  D  took  posses- 
sion of  the  cargo,  took  new  bills  of  lading  to  him- 
self as  owner,  and  forwarded  them  to  C,  with  di- 
rections to  dispose  of  the  cargo  for  his  benefit    A 

Sive  notice  to  C  of  the  assignment,  and  directed 
e  proceeds  of  the  cargo  to  be  placed  to  D's 
credit.  C  acknowledged  D's  letter,  and  promised 
to  follow  his  directions  respecting  the  cargo,  but, 
six  months  aflerwards,  gave  him  notice  that  he 
had  disposed  of  the  cargo,  and  detained  the  pro- 
ceeds as  subject  to  his  lien  for  advances  to  A.  He 
aflerwards  brought  suit  to  recover  the  balance  of 
an  account  agamst  D.  Held  that  C  had  no  lien 
on  the  cargo,  but  that  A's  interest  in  it  passed  by 
the  assignment  to  D,  who  was  entitled  to  set  on 
against  C's  claim  the  amount  of  the  sales  of  the 
Eliza's  cargo.  Slater  v.  Gaillard,  1  Const.  Rep. 
248. 

78.  It  was  agreed,  before  the  sailing  of  a  vessel, 
tliat  the  bill  of^lading  of  the  cargo  should  be  as- 
signed as  security  for  a  debt,  but  the  assignment 
was  not  made  tilfafler  she  sailed,  (though,  by  be- 
ing antedated,  it  appeared  to  have  been  made  be- 
fore,) and  no  possession  of  the  property  was  taken. 
Held  that  the  assignment  was  good  between  the 
parties  and  others  having  notice.  Peters  v.  J?aZ- 
lisHer,  3  Pick.  495. 

79.  An  assignment,  under  the  South  Carolina 
prison  bounds'  act,  '<  to  A  and  other  creditors,"  is 
good  as  to  A,  but  void  for  uncertainty  as  to  the 
others.     Black  v.  Shooler,  2  M'Cord,  293. 

80.  Where  a  statute  incorporating  an  insurance 
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ooroiMuiy  pioTMbd  tliat  no  tniiifer  of  any  share  in 
the  cotDpany  atock  should  be  permitted  or  valid 
till  tho  whofe  capital  stock  had  been  paid  in,  it  was 
still  held  that  a  bona  Jide  sale  by  a  debtor  to  his 
creditor y  in  satisfaction  of  his  debt,  was  sufficient 
to  transfer  tbe  equitable  interest,  so  far  as  to  justi- 
fy  the  company  m  issuing  certificates  to  the  as* 
•ifnee,  and  to  entitle  him,  when  the  full  amount 
ot  the  shares  should  be  paid  in,  to  haye  the  trans- 
fers entered  in  the  company  books,  and  to  a  certifi- 
cate of  his  shares.  Quiner  y.  MarbUkead  Social 
ln».  Co.  1 0  Mass.  476. 

61.  The  charter  of  a  bank  provided  that  the 
capital  stock  should  not  be  sold  or  transferred,  but 
should  be  held  by  the  original  subscribers  during 
one  year  from  the  date  of  the  charter,  and  a  by- 
law declared  the  stock  of  each  stockholder  to  be 
pledged  for  any  sum  which  he  should  owe  to  the 
bank.  Within  the  year,  a  subscriber  assigned  his 
shares,  and  the  assignee  gave  notice  thereof  to 
the  bank,  and  paid  the  last  instalment  due  on 
these  shares.  Afterwards,  and  within  the  year, 
the  bank  lent  money  to  such  subscriber,  it 
was  held  that,  although  the  assiraee  was  not  en- 
titled to  a  certificate  of  stock  in  his  own  name,  yet 
that  the  assignment  was  valid  in  equity,  and  that, 
as  the  money  was  lent  afler  notice  of  the  assign- 
ment, the  shores  were  not  pledged  for  its  repay- 
ment.   JCesmitk  v.  Washington  Banky  6  Pick.  324. 

82.  The  articles  of  copartnership  of  a  company 
provided  that  a  partner  mig^ht  asilign  his  shares  by 
a  certificate  in  writing,  which,  bemg  lodged  with 
the  clerk  of  the  company,  should  entitle  the  as- 
signee to  all  the  privileges,  and  subject  him  to  all 
the  liabilities,  of  a  partner.  It  was  held  that  a 
valid  assignment  might  be  made  without  such  cer- 
tificate, notwithstanding  the  articles.  Alvord  v. 
Smith,  5  Pick.  232. 

83.  The  by-laws  of  an  insurance  company  pro- 
vided that  the  certificates  of  stock  should  be  trans- 
ferable only  at  the  office  of  the  company,  by  the 
holder  personally,  or  his  attorney,  and  that  trans- 
fers should  be  authenticated  by  the  president,  and 
attested  by  the  secretary,  and  that  it  should  be  the 
duty  of  the  president  to  attend  at  the  office  during 
busmess  hours.  A  deed  of  assignment  was  made 
of  some  shares  to  two  persons,  who  were  copart- 
ners, with  power  to  them  to  transfer  the  same  on 
the  books  of  the  company  ;  and  one  of  the  partners 
called  at  the  office  during  business  hours,  and,  the 
president  being  absent,  exhibited  to  the  secretary 
the  assignment  and  power,  and  demanded  that 
the  shares  should  be  transferred  on  the  books  of 
the  company,  and  certificates  issued  to  himself 
and  his  partner ;  but  the  secretary  declined,  say- 
ing it  was  the  business  of  the  president.  Held 
that  the  company  were  bound  by  these  proceed- 
ings to  make  the  transfer,  and  issue  the  new  cer- 
tificates, and  that  they  could  not  refuse  to  do  so 
on  the  ground  that  they  held  notes  given  by  the 
assignors  for  premiums  of  insurance,  one  of  which 
was  then  dne.  Sargent  v.  Franklin  Ins.  Co.  8 
Pick.  90. 

For  other  cases  of  the  assignment  of  shares  in 
corporate  stock  —  See  Banks,  &c.,  IV.  By- 
Laws. 

84.  A  mortgage  cannot  be  assigned,  by  mere  de- 
livery of  the  deed,  so  as  to  pass  anyinterest  in  the 
>md.  Warden  v.  Adams^  15  Mass.  ^6.  Nor  by  an 
assignment  of  a  bond  for  reconveyance,  criven  to 
the  grantor  by  the  grantee  —  which  constitutes  a 
mortgage.  Vorter  v.  Mittet.  9  Mass.  101.  The 
assignment  must  be  by  deea.  ib.  Vose  v.  Handy, 
2  Greenl.  322.    Den  v.  Dimon,  5  Halst.  156. 

85.  An  assignment  by  a  grantee,  on  the  back  of 
his  deed,  "  ofall  his  right  and  title  in  the  deed^" 
does  not  pass  a  title  to  the  land,  though  it  may,  in 
equity,  be  considered  as  an  executory  contoaot. 


and,  on  proper  proof,  entitle  the  assignee  to  a  de- 
cree for  specific  performance.  Bentley  v.  Deforest, 
2  Ham.  221. 


III.    Effect  of  an  Assignment. 

86.  An  assignment  of  a  chose  in  action  does 
not  pass  to  the  assignee  a  legal  right  to  tbe  se- 
curity or  debt,  but  merely  vests  in  him  an  equi- 
table interest,  which  the  courts  of  law  will  pro- 
tect. Day  V.  Whitney,  1  Pick.  504.  Dunn  v. 
Snell,  15  Mass.  485.  Black  v.  Everett,  5  Stew. 
<&  Port.  60.  Garland  v.  Rieheson,  4  Rand.  266. 
Lyon  V.  Sumjners,  7  Conn.  399.  Wadstcorth  v. 
Griswold,  Harper,  17.  Sloan  v.  Sommers,  2 
Green,  510. 

87.  The  assignment  of  a  book-debt  or  note  is 
not  complete,  in  Connecticut,  until  notice  is  given 
to  the  debtor;  until  such  notice,  the  prcpcrty  re- 
mains in  the  assignor,  and  is  liable  for  his  debts. 
Woodbridge  v.  PerktMS,  3  Day,  364.  Judah  v. 
Jvdd,  5  Day,  534. 

88.  But  in  some  other  states,  the  equitable  in- 
terest in  the  debt  passes,  immediately  on  the  as- 
signment, to  the  assignee,  and  it  is  sufficient  if 
notice  to  the  debtor  be  given  in  season  for  him  to 
resist  the  claim  made  on  him  by  a  creditor  of  the 
assignor.  Dix  v.  Cobb,  4  Mass.  512.  Stevens  v. 
Stevens,  1  Ashm.  190.  Stockton  v.  HaU,  Hardin, 
160. 

89.  The  suit,  in  such  cases,  must  be  brought  in 
the  name  of  the  assignor,  unless  an  express  prom- 
ise has  been  made  to  pay  to  the  assignee;  the 
assignment  by  law  authorizing  the  assignee  to  use 
the  assignor's  name  in  all  neoessary  legal  pro- 
ceedings. Amherst  Academy  v.  Cowls,  6  Pick. 
427.  Skinner  v.  Somes,  14  ^lass.  107.  Mosher  v. 
Allen,  16  Mass.  452.  Winchester  v.  Hackley,  2 
Cranch,  342.  Guthrie  v.  White,  1  Dall.  268.  Mul- 
ford  V.  French,  2  Pen.  463.  Sharp  v.  Moore,  ib. 
c44.  Jarman  v.  Howard,  3  Marsh.  384.  Smock 
V.  Taylor,  Coxe,  177.  Eastman  v.  Wright,  6 
Pick.  322.  JS'orris  v.  Douglass,  2  South.  817. 
Breen  v.  Ingram,  1  Bay,  173. 

90.  Where  one  of  several  joint  obligees  or 
promisees  is  also  obligor  or  promisor,  neither  the 
assignee  of  the  other,  nor  of  all  the  obligees  or 
promisees,  can  sue  at  law.  The  only  remedy  is 
m  chancery.  Gatewood  v.  Lyle,  5  Monr.  7.  See 
Actions,  226.  Ramsey  v.  Johnson,  Minor,  418. 
Justices  v.  Armstrong,  3  Dev.  286. 

91.  The  death  of  the  assignor  does  not  defeat 
the  a&si^nment,  but  the  assignee  may  use  the 
name  of^the  executor  or  administrator  of  the  as- 
signor to  recover  the  money.  Dawes  v.  Bojfiston, 
9  Mass.  337.  Cutis  y.  Perkins,  12  Mass.  206. 

92.  Where  a  note  in  the  hands  of  a  depositary 
was  assigned  by  a  deed  with  power  to  sue,  &c., 
and  was  demanded  of  him  and  refused,  the  as- 
signor maintained  trover  for  conversion  of  the 
note  ;  he  having  the  le^l  interest,  even  afler  the 
assignment.     Day  v.  Whitney,  I  Pick.  503. 

93.  An  assignment  of  a  particular  claim  passes 
to  the  assignee  all  remedies  and  liabilities  which 
the  assignor  had  to  secure  and  recover  it,  though 
they  are  not  specifically  mentioned  in  the  assign- 
ment.   Mekaffy  v.  Share,  2  Pennsyl.  361. 

94.  If  the  payee  of  a  note  not  negotiable  in* 
dorse  his  name  thereon,  intending  to  transfer  it,  he 
authorizes  a  suit  upon  it  in  his  own  name ;  there 
being  no  other  way  of  making  the  assignment 
effectual.  Mosher  v.  Allen,  16  Mass.  452.  S.  P. 
Mmdty  v.  Cooper,  3  Gill  &>  Johns.  214.  Aliter, 
if  the  note  is  negotiable.  16  Mass.  ubi  sup.  J^ey- 
fong  V.  WeUs,  Hardin,  562. 

95.  Where  the  assignor  is  insolvent,  and  a  suit 
is  pending  in  his  name  for  the  assignee's  benefit, 
the  court  will  allow  the  defendant  to  suggest  on 
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the  docket  for  whose  use  the  suit  w  broucrhti  and 
will  rule  the  assiguee  to  respond  costs.  Canby  y. 
RidgwaUf  1  Bino.  496. 

96.  It  a  draft  not  negotiable  is  accepted  by 
the  drawee,  with  an  agreement  to  pay  ariy  one  to 
whom  it  shall  be  assigned,  the  assignee  may  have 
an  action,  after  notice,  for  money  had  and  received 
against  the  acceptor.  Westtm  v.  P«iintina?i,  1 
^ason,  306. 

97.  On  a  stock  contract,  in  two  parts,  in  one  of 
which  A  promised  to  receive  from  B,  or  order,  a 
certain  amount  of  stock,  at  a  certain  date,  and  in 
the  other  of  which,  B  promised  to  transfer  to  A, 
or  his  order,  the  same  amount,  upon  hi>  paying  to 
him,  or  his  order,  at  the  same  rate,  it  was  held  that 
the  assignee  of  B  might  maintain  an  action  in  his 
own  name.  Reed  v.  Ingraham,  2  Testes,  487. 
3  Dall.  505.    4  Dall.  169. 

98.  An  express  wromise  by  the  debtor,  dcc.^  to  pay 
the  assignee,  will  warrant  a  suit  in  the  assignee  s 
name,  founded  on  the  assignment  and  promise. 
Barger  y.  CoUinSf  7  Har.  ft-  J.  213.  Currier  y. 
Hoagdoriy  3  N.  Hamp.  83.  Crocker  v.  Wbitneyj 
10  Mass.  316.  Mowy  y.  Todd^  12  Mass.  284. 
Bucklin  v.  fVard,  7  Verm.  195.  S.  P.  JiUsian  v. 
Conleey  4  Har.  ft  J.  351.  Moar  v.  Wright,  1 
Verm.  57.  See  also  Matheson  v.  Crain,  1  M  Cord, 
219.  Compton  v.  Jones,  4  Cow.  13.  Lartg  y. 
FUke,  2  Fairf  385. 

99.  A  special  promise  by  an  executor  to  pay  a 
debt  of  the  testator  to  an  assignee,  in  considera- 
tion of  the  assignment  and  of  assets,  renders  him 
personally  liable.  1  Verm.  57. 

100.  Judgment,  confessed  by  the  defendant,  will 
not  be  arrested  because  the  assignee  of  an  open 
account  sued  thereon  in  his  own  name,  alleging  a 

Sromise  made  to  pay  him.    Matheson  v.  Crain,  1 
I'Cord,  219. 

101.  The  assignee  of  a  judgment,  recovered  in 
another  state  against  a  citizen  of  Kentucky,  may 
use  the  name  of  the  assignor  to  enforce  payment ; 
but  if  the  assignor  be  oead,  and  there  oe  no  ad- 
ministrator in  Kentucky,  the  assignee  may  apply  to 
chancery  in  his  own  name,  and  will  not  be  compel- 
led to  administer.  Cobby.  Thomjtson,  1  Marsh.  508. 

102.  An  assignee  of  a  chose  in  action  may  seek 
his  remedy  thereon  in  chancery,  in  his  own  name. 
Thus  the  assignee  of  a  bond  for  conveyance  of 
land  to  the  obligee  or  his  appointee  may  bring  a 
bill,  in  his  own  name,  agfiunst  the  obligor,  for  spe- 
cific performance.  Ensign  v.  Kellogg,  4  Pick.  1. 
And  the  obligor  cannot  defend  by  questioning  the 
validity  of  the  assignment,  on  the  ground  that  it 
was  made  without  consideration,  ib, 

103.  An  assignee  may  sometimes  sue  in  equity 
in  his  own  name ;  but  a  general  assignee  m  an 
insolvent  debtor  cannot  thus  sue  in  the  courts  of 
the  United  States,  unless  his  sssignor  could  have 
sued  there.     Sere  v.  Pitot,  6  Cranch.  335. 

104.  But  an  assignee  of  a  chose  in  action  can- 
not come  into  a  court  of  chancery  on  the  mere 
ground  that  he  cannot  sue  at  law  in  his  own  name, 
unless  he  is  prevented  from  suing  in  the  name  of 
the  assignor,  or  unless  the  assignor,  before  the  as- 
signment, would  have  had  a  right  to  go  into  that 
court.    Moseley  v.  Boush,  4  Rand.  392. 

105.  A  judgment,  assigned  as  collateral  secu- 
rity for  a  debt,  becomes,  for  all  purposes,  the 
property  of  the  assignee,  and  is  under  nis  exclu- 
sive control.     BeaXe  v.  The  Bank.  5  Watts,  529. 

106.  An  assignment  of  a  bona  for  the  convey- 
ance of  land  does  not  import  a  warranty  of  titfe, 
but  a  contingent  obligation,  on  the  obligor*s  fail- 
ure to  make  title,  &c.  Moredoek  y.  Rowlings, 
3  Monr.  95.  Bedal  v.  Smith,  ib.  290.  Tribble  v. 
Davis,  3  J.  J.  Marsh.  636.  See  Sprovle  v.  ffi- 
nant,  7  Monr.  196. 

107.  The  assignee  of  a  note  by  sale  and  de- 


liveiy  without  hidoneaisiit,  qd  irUiAy  by  dino- 
tion  of  the  assignee,  a  suit  has  besn  brought,  kd4 
judgment  obtained,  in  the  name  of  the  payee,  is 
ue  creditor  of  the  maker,  and  is  the  proper  per* 
son  to  be  served  with  notice,  on  a  petition  by  ths 
maker  for  an  act  of  insolvency.  Colbowm  y.  .Rss- 
siter,  2  Conn.  503. 

108.  An  owner  of  a  ship  gave  a  bill  of  sals 
thereof  to  two  of  his  sureties,  without  specifying 
the  proportion  assigned  to  each,  thej^  stipulating 
to  reconvey  when  each  should  be  indemnified. 
The  debts  paid  by  both  exceeded  the  value  of  ths 
ship ;  but  those  paid  by  one  were  less  than  half 
such  yaluei»  It  was  held  that  thev  did  not  take 
by  moieties,  bnt  in  proportion  to  their  respective 
liabilities,  and  that  therefore  he  who  had  paid  the 
smallest  sum  was  not  trustee  of  the  assignor. 
Donnels  v.  Edwards,  2  Pick.  617. 

109.  Every  person  who  takes  an  instrument, 
not  assignable  by  the  terms  of  it,  must  take  it 
principally  on  the  credit  of  him  from  whom  he 
receives  it ;  for  it  is  always  liable  to  be  defeated 
by  equitable  circumstances  subsisting  between  the 
original  contracting  parties,  being  taken  legally 
subject  to  all  the  equity  of  the  original  deDtoc* 
WilUs  v.  Twamblv,  13  Mass.  206.  Webster  v. 
Wise,  1  Paiffe,  319.  Bacon  v.  Warner,  1  Root, 
349.  Chamberlain  v.  Gorham,  20  Johns.  144. 
Qreene  y.  Darling,  5  Mason,  215.  White  y.  Pren^ 
tw«,  3Monr.  510.  Fumumv.  Harkin,  2  Johns. 
369.  Bank  of  Jdagara  v.  M'Cracken,  18  Johns. 
493.  .tfvrray  y.  Z«y%«ni,  2  Johns.  Ch.  441.  Lev- 
ingston  v.  Dean,  ib.  479.  Winchester  y.  Haekley, 
2  Cranch,  342.  United  States  y.  Stur^es,  Paine, 
525.  Sharp  v.  Ecdes,  5  Monr.  72.  Harrison  v.  Bur- 

fess,  ib.  420.   Kennedy  v.  Woolfolk,  3  Hayw.  199. 
fawley  y.  Cramer,  4  Cow.  717.    Porter  v.  Breck- 
enridge,  Hardin,  21 .    Brashear  v.  West,  7  Pet.  608. 

110.  Thus,  witere  an  infant  assigned  a  note  not 
negotiable,  on  a  contract  which  he  afterwards  re- 
scinded, and  the  maker  of  the  note,  being  informed 
of  the  transaction,  gave  a  new  note  on  receiving  a 
discharge  from  the  other ;  a  subsequent  holder  of 
the  first  note,  to  whom  it  had  been  transferred 
without  notice,  by  the  assignee,  was  held  not 
entitled  to  an  action  against  the  maker,  in  the 
name  of  the  infant  WiUis  v.  Twambly,  13  Mass. 
206. 

111.  And  payment  to  the  infant,  after  he  had 
rescinded  the  contract  with  the  assignee,  would 
have  been  a  good  defence  for  the  maker  against  a 
suit,  by  the  assignee,  in  the  infant's  name,  ib, 

1 12.  An  assignee  of  a  share  of  property,  re- 
ceived as  security  for  a  debt,  who  agrees  to  com- 
ply with  tlie  contract  of  the  assignor  with  a  joint 
owner,  is  bound  to  fulfil  such  contract,  though  it 
exceed  in  amount  the  value  of  the  share  assigned. 
Clark  v.  Carrington,  7  Cranch,  308. 

113.  Where  W.  purchased  a  judgment  of  C. 
against  D.  without  notice  that  D.  had  previously 
purchased  a  judgment  against  C,  D  was  allowed 
to  set  off  his  judgment,  so  purchased,  against  tlie 
judgment  in  favor  of  C.  ChamberUn  v.  Day,  3 
Cow.  353. 

114.  An  assignee  of  a  demand  left  with  an  at- 
torney for  collection  assigned  it  to  another,  except- 
ing |i50,  of  which  the  attorney  had  notice,  and 
then  received  the  money.  An  action  for  money 
had  and  received  was  sustained  against  the  atr 
tomey,  in  the  name  of  the  first  assignee,  for  ^50, 
but  no  more.  For  the  residue,  the  second  assignee 
must  sue  — the  money  being  received  for  the  use 
of  the  two  assignees  respectively.  Tailor  v. 
Bates,  5  Cow.  376.  See  Wadsworth  v.  Griswold^ 
Harper,  17. 

115.  On  trial  of  an  issue  to  decide  whether  a 
judgment  assigned  to  the  plaintifiT  was  a  lien,  it 
was  held  not  to  be  error  to  charge  the  jury  that 
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*<if  the  tMBignot  agreed  not  to  enter- jodsment, 
and  declared  to  the  defendant  that  no  judgment 
had  been  entered,  the  effect  would  be  to  render 
the  judgment  null  and  void,  and  it  would  be  a 
fraud  to  proceed  on  the  judgment  under  such  cir- 
ownatances."  KtUogg  v.  Krausery  14  S.  &,  R.  137. 

116.  An  assignee  of  Buch  judgment  will  be  af- 
feeted  by  the  agreement,  if  lie  have  notice,  writ- 
ten or  oral,  ih, 

117.  A  rebutting  equity  attached  to  the  thing 
asrfgned  may  be  extinguished  by  an  express  prom- 
ise to  the  assignee,  in  consideration  of  mdulgence. 
Cabineas  v.  Iiemdon,  6  Litt.  471. 

llt^.  A  bond  executed  by  the  plaintiff,  and  as- 
signed to  the  defendant  by  the  obligee,  before  the 
commencement  of  the  action,  may  be  set  off.  Tut- 
tle  y.  BebeCj  8  Johns.  152.  S.  P.  Raymond  v. 
Squire^  11  Johns.  48. 

119.  The  maker  of  a  sealed  note  cannot  set  up, 
against  an  assignee,  an  equity  arising  out  of  a 
transaction  unconnected  with  the  note.  Botoman 
V.  HaUtedj  2  Marsh.  201.  Coldwell  v.  Cook,  5 
Litt.  180. 

120.  Acknowledgment  of  an  assignor  in  relation 
to  a  claim,  before  he  transfers  it,  may  be  given  in 
evidence  m  a  controversy  between  the  assignee 
and  the  party  against  whom  the  claim  existed. 
Scott  v.  Coleman,  5  Litt.  349. 

121.  Aliter,  as  to  such  acknowledgment  after 
the  assignment.  Frear  v.  Evertson,  20  Johns. 
142.  Bartlett  v.  Marshall,  2  Bibb.  470.  See  Lew- 
is V.  Lan^t  3  Munf.  136. 

122.  Where  the  vendor  of  land  admits  payment 
of  the  price,  though  not  conclusive  in  favor  of  the 
.vendee,  it  may  be  in  favor  of  his  assignee.  Fu- 
gate  V.  Hansford,  3  Litt.  260. 

123^  An  agreement  for  the  conveyance  of  cer- 
tain lands  was  assigned  **  without  recourse,'*  ac- 
companied by  the  delivery  of  a  paper  purporting 
to  be  a  grant,  together  with  certificates  as  to  the 
quantity  and  go^ness  of  the  title :  these  papers 
pYoved  to  be  forgeries ;  but  the  assignor  was  neld 
not  to  be  liable,  there  being  no  proof  of  fraud,  or 
of  knowledge  of  fVaud,  on  his  part.  Crawford  v. 
M" Donald,  2  H.  &  M.  189.  See  Coffman  v.  j9Z- 
Uin,  6  Litt  200. 

124.  A  debtor  executes  several  notes  to  his 
creditor,  and  gives  a  deed  of  trust  to  secure  the 
payment.  The  first  note  is  duly  paid.  The  cred- 
itor assigns  the  second  note  to  a  third  person,  with- 
out assigning  the  deed  of  trust.  The  third  note 
is  assigned  to  another  person,  together  with  the 
deed  of  trust.  The  assignee  of  Uie  second  note 
is  entitled  to  the  first  satisfaction  out  of  the  trust 
fund.     Gwalhmeys  y.  Ragland,  1  Rand.  466. 

125.  Where  the  holder  of  a  bond  for  the  price 
of  land  has  a  lien  on  the  land,  his  assignee  has 
the  same.  Kenny  v.  Collins,  4  Litt.  290.  So  of 
an  execution  or  note.  Johnson  v.  Gwaihmey,  4 
Litt.  318.     Embank  y.  Coster,  5  Monr.  287. 

126.  An  assignee  of  bonds,  which  are  secured 
by  a  mortgage,  is  entitled  to  all  the  security  which 
the  mortgage  affords,  although  he  did  not  know 
of  its  existence  when  he  took  an  assignment  of 
the  bonds.     Belz  v.  Heebner,  1  Pennsyf  280. 

127.  An  assignment  of  the  mortgage  deed  to 
one  who  holds  part  of  the  bonds,  gives  him  no 
preference  over  the  other  bond-holders,  in  the 
distribution  of  the  proceeds  of  sale  of  the  mort- 
gaged premises,  it, 

128.  The  assignment  of  a  judgment  for  a  debt 
carries  the  debt ;  and  if  the  debt  be  secured  by 
mortease,  it  carries  also  the  mortgage  interest. 
So,  if  the  assignment  be  of  only  part  m  the  judg^ 
ment,  a  proportionate  interest  m  the  mortgage 
passes.    PaUiaon  v.  HuU,  9  Cow.  747. 

129.  The  assignee  (by  pledge  or  mortgage)  of  a 
vessel  that  is  afterwards  sold  under  a  lien  of  work- 
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men  and  material-men,  is  entitled  to  a  distribution 
of  the  surplus,  in  preference  to  other  creditors. 
Harper  v.  The  J^ew  Brig,  Gilpin,  552. 

130.  If  the  vendor  olHand  holds  a  note,  with  an 
equitable  lien  for  the  purchase  money,  his  assign- 
ment of  the  note  carries  also  the  lien  with  it. 
Edwards  v.  Bohannan,  2  l>ana,  98. 

131.  The  assignment  of  a  judgment  to  H,  recov- 
ered against  A,  while  H  was  one  of  the  firm  of 
A  &  Co.,  for  a  partnenditp  debt,  does  not  extin- 
guish the  debt.     Bardon  v.  Savage,  1  Mis.  560. 

132.  The  equitable  right  to  the  money  due  on  a 
judgment  passes  by  an  assignment  thereof;  and 
if  the  judgment  debtor,  after  notice  of  the  assign- 
ment, pays  the  assignor,  he  does  it  in  his  own 
wrong,  and  may  be  compelled  to  pay  the  as- 
signee, ib.  Patterson  v.  Wilkinson,  Wright,  501. 
S.  P.  Governor  v.  Gr^n,  2  Oev.  352. 

133.  Assifrnment  of^he  benefit  of  a  suit,  though 
written  by  ue  plaintiff's  attorney,  does  not  bind 
him  to  pay  the  money  to  the  assignee ;  he  is  liable 
only  to  the  assignor.  Lee  v.  Chambers,  3  J.  J. 
Marsh.  506. 

134.  Assignment  of  an  insolvent  debtor's  choses 
in  action,  under  the  Ohio  statute  of  1831,  vests 
the  legal  interest  in  the  commissioner,  and  he 
only  can  maintain  an  action  thereon.  Johns  v. 
Johns,  6  Ham.  27;i. 

135.  Where  a  memorandum  was  made  on  a 
bond,  given  for  the  purchase  money  of  land,  that 
the  land  was  to  be  a  lien  or  security  for  the  pay- 
ment of  the  bond,  it  was  held  that  the  assignee 
of  the  bond  could  enforce  the  lien  in  chancery. 
Eskridge  v.  AfClure,  2  Yerg.  84. 

136.  An  assignment  may  take  effectaM[ike  any 
other  conveyance,  by  estoppel  between  ^nties  and 
privies,  and  thus  transfer  the  assignor's  estate, 
though  he  were  not  in  possession  at  the  time  of 
the  assignment.  Gwm  v.  Wellborn,  1  Dev.  & 
Bat.  319,  per  Gaston,  J. 

137.  'The  assignment  of  a  bill  of  sale  of  per- 
sonal property  vests  the  property  in  the  assignee, 
and  enables  him  to  maintain  trover.  Sec.,  against 
a  subsequent  purchaser.  Sou^toorUi  v.  Sebring, 
2  Hill,  587. 

'  138.  An  assignment  of  "  all  debts  now  due," 
assigns  all  that  are  due  and  payable  at  the  date  of 
the  mstrument,  but  not  the  debts  which,  though 
contracted,  were  not  then  payable.  Collins  v. 
Janey,  3  Leigh,  389.    See  4  Rawle,.307. 

139.  An  assignment  of  evidences  of  debt,  as 
collateral  security,  to  a  creditor,  to  be  collected  by 
him  at  his  discretion,  is  no  bar  to  a  suit  against 
the  debtor  by  the  creditor.  Whatever  the  plain- 
tiff has  collected  must  be  allowed  as  payment 
pro  Umto,  the  defendant  being  bound  to  prove  it. 
KemmU  v.  WUson,  4  Wash.  C.  C.  308. 
^  140.  An  assignment  of  an  execution  does  not 
enable  the  assignee  to  sue,  in  his  own  name,  the 
officer  who  fails  to  collect  and  pay  over  the  money. 
Jones  V.  Commonwealth,  2  Litt.  357.  Nor  by  the 
assignment  of  a'  judgment  does  the.  assignor's 
right  to  recover  against  the  sheriff  for  neglect  of 
duty  before  the  assignment,  respecting  executions 
that  had  issued  on  the  iudgment,  pass  to  the  as- 
signee*, nor  is  such  right  extinguished  by  the  as- 
signment.    Commonwuilth  v.  Fv^ua,  3  Litt.  41. 

141.  An  assignment  of  a  note  given  for  tlie 
purchase  money  of  real  estate  does  not,  in  Ohio, 
transfer  the  equitable  lien  of  the  vendor,  either  at 
law  or  in  equity.  Jackman  v.  HaUjock,  1  Ham.  318. 

142.  An  assignment  of  all  one's  interest  in  a 
crop  growing  on  another's  land  is  a  sale  or 
transfer  of  the  property,  and  the  assignee,  having 
thereby  the  legal  interest,  must  sue  in  his  own 
name.     Carter  ^.  Jarvis,  9  Johns.  143. 

143.  An  assignment  of  shares  or  stock  in  an 
incorporated  company,  passes  all   the    growing 
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profits  on  such  shares,  and  an  action  at  law  to 
recover  such  profits,  ailer  they  are  ascertained  and 
declared,  lies  at  the  suit  of  the  assignee.  iCsns  t. 
Bloodgoodf  7  Johns.  Ch.  90. 

144.  An  assignment  of  goods  shipped  for  a  yoy- 
age,  after  the  sailing  of  the  vessel,  conveys  the 
proceeds  of  those  goods.  Hodges  v.  Harris^  6 
Pick.  360. 

145.  A  lessor  for  a  term  assigned  the  rent  and 
**  within  lease."  No  interest  passed  beyond  the 
term.    Demarsst  t.  WilUrdy  8  Cowt  206. 

146.  A,  owning  land  called  H.  farm,  consisting 
of  lot  sixty y  mortgaged  to  B  lot  stxty-six,  without 
further  description,  the  parties  sapposinff  it  to  be  a 
mortgage  of  H.  farm.  A  afterwards  sold  H.  farm 
to  C,  tuing  C's  engagement "  to  cancel  the  mort- 
gage given  b^  A  to  fi  of  the  H.  farm,"  which  obli- 

Sation  he  assigned  to  B,  the  mortgagee.  In  a  suit  by 
\f  in  A's  name,  on  this  engagement,  he  counted  for 
money  had  and  received,  and  also  on  the  engage- 
ment itself,  first  as  on  H.  &rm,  called  by  mistu&e 
lot  sixty-six,  and  secondly  as  on  lot  sixtv-six, 
called  by  mistake  U.  farm.  It  was  decided  that 
the  engagement  was  inapplicable  to  either  of 
these  last  counts,  the  plaintiff  not  being  at  liberty 
to  contradict  his  deed^  but  that  the  transfer  of 
the  engagement  was  an,  assignment  of  C's  lia- 
bility, and  that,  on  the  count  for  money  had 
and  received,  the  money  left  in  C's  hands  was 
recoverable.  Schillinger  v.  M'Cawn^  6  Greenl. 
364. 

147.  The  assignment  of  a  judgment  carries  the 
damans  afterwards  given  upon  the  dissolution  of 
an  injunction  and  upon  appeal,  d£C.  Marshall  v. 
Craig,  3  Bibb,  291. 

148.  /^assignment,  after  the  lien  of  a  creditor 
has  attached,  as  by  the  filing  of  a  bill,  &c.,  only 
conveys  the  property  subject  to  that  lien.  Corn- 
ing V.  WhiU,  2  Paige,  567. 

149.  Where  A  assignc^d  to  S  a  debt  and  demand 
Fagainst  R.,  and  alse  the  proceeds  of  goods  delivered 
by  A  to  R,  to  sell  on  acx:ount;  held  that  all  the 
right  and  interest  of  A,  as  creditor  of  R,  passed 
by  the  assignment;  and  that  a  release  of  all 
demands,  in  law  and  equity,  by  S  to  R  as 
assignee,  given  on  a  compromise  with  him,  was 
valid  and  effectual.  ^Uen  v.  Randolpk.  4  Johns. 
Ch.  693. 

150.  A  general  assifirnment  of  all  estate,  &c,  as 
at  large  and  fulljr  explained  by  a  schedule  thereof 
annexed,  is  restricted,  and  conveys  nothing  more 
than  is  contained  in  the  schedule.  ScoU  v.  CoU- 
man,  5  Litt  349. 

151.  In  Virginia,  before  the  statute  of  1807, 
V(hen  a  note  not  negotiable  was  indorsed  by  seve- 
ral in  succession,  the  last  assignee  could  sue  only 
the  maker  and  his  immediate  assignor.  Caton  v. 
Lenox,  5  Rand.  31. 

152.  If  an  assignee  of  a  chose  in  action,  that  is 
in  suit,  accepts  ^om  the  defendant  a  specific  sum 
in  lieu  of  damages  and  costs,  he  becomes  liable  to 
the  attorney,  who  prosecuted  the  suit,  for  the  tax- 
able costs.     Ward  v.  Lee,  13  Wend.  41. 

J  53.  In  England,  any  instrument  or  claim, 
though  not  negotiable,  may  be  assigned  to  the 
king,  who  can  sue  upon  it  in  his  own  name.  The 
same  effect  would  be  given  to  an  assignment  to 
the  government  of  this  country.  United  States  v. 
Buford,  3  Pet.  13. 

154.  But  the  assignment  to  the  United  States 
of  a  debt  barred  by  the  statute  of  limitations  ^ives 
it  no  more  validity  than  when  in  the  assignor's 
hands,  t^. 

155.  By  the  law  of  Mississippi,  the  assignee  of 
a  chose  in  action  may  institute  a  suit  in  his  own 
name.  Where,  therefore,  an  executor,  having 
proved  the  will  of  his  testator*  in  Kentucky, 
assigned  a  promissory  note,  due  to  the  estate  by  a 


citiien  of  Miiaiaippi^  the  toit  was  veil  Wovght 
by  the  assignee,  without  any  probate  of  the  wilTin 
that  state.  Harper  y.  Butler,  2  Pet.  239.  See  Be- 
franct  y.  Dams,  Walker,  69. 

IV.  How  far  the  Interest  qf  an  Assignee  toiU  ^ 
protected  at  Lav,  and  token  an  Assignment 
teill  be  set  aside,  or  otksnoise  treated,  tm 
Chancery, 

156.  The  law  will  protect  an  assignee's  e<p|i 
table  interest  in  a  chose  in  action,  when  the  assign- 
ment is  bona  fide,  and  for  a  valuable  consideration, 
against  all  persons  having  notice  of  the  trust  or 
assignment.  SkefiaU  y.  CUiy,  Charlt.  230.  An- 
derson v.  Van  Altn,  12  Johns.  343.  Briggs  y. 
Dorr,  19  Johns.  95.  Van  Vechten  v.  Uraves, 
4  Johns.  403.  Litdtfidd  v.  Storey,  3  Johns.  425. 
Johnson  y.  Bloodgood,  1  Johns.  Cas.  51.  Wardcll 
y.  Eden,  2  Johns.  Cas.  121.     Henry  y.  MUham, 

1  Green,  266.  Jones  v.  WUter,  13  Mass.  304. 
Perkins  v.  Parker,  1  Mass.  117.  Boylston  y. 
Greene,  8  Mass.  466.  Corser  v.  Craig,  1  Wash. 
C.  C.  424. 

157.  Special  notice  is  unnecessair;  it  is  enough 
if  the  party  has  such  knowledge  of  facts  and  cir- 
cumstances as  is  sufficient  to  put  him  on  inquiry. 
Anderson  v.  Van  Alen,  12  Johns.  343.  United 
Suues  y.  Sturges,  Paine,  525.  United  States  y« 
Clark,  ib.629.  Kellogg  v.  Krauser,  14  S.  A  R.  137. 

158.  If  the  assignee  give  the  debtor  notice, 
without  exhibiting  the  security,  or  offering  other 
evidence,  it  is  sufficient.  Davenport  y.  Woodr 
bridge,  8  Greenl.  17. 

159.  A  court  of  chancery  will  judicially  notice 
the  fact  that  courts  of  law  protect  the  rights  of 
assignees  suing  in  the  name  of  their  assignor. 
Soiukgate  y.  Montgomery,  1  Paig^,  41. 

160.  A  plaintiff,  who  has  assigned  his  interest 
in  a  chose  in  action  before  suit,  cannot  be  a  wit- 
ness for  the  defendant,  as  to  his  demands,  so  as  to 
impair  the  assignee's  rights.      Canty  y.  Sumter, 

2  Bay,  93.  HackeU  v.  Martin,  8  Greenl.  77. 
Frear  v.  Evertson,  20  Johns.  142.  Nor  is  the 
assignee  a  witness  for  the  plaintiff,  being  liable 
for  costs  on  the  plaintiff's  failure.  Hopkins  v. 
Banks,  7  Cow.  650.  See  Qwings  v.  Low,  5  Gill 
&  Johns.  134. 

161.  One  who  procures  an  assignment  to  be 
made,  and  participates  in  the  benefits  thereof, 
shall  not  be  permitted  to  defeat  it  by  levying 
an  execution  on  the  assigned  property.  Gray 
v.  Bell,  4  Watts,  410. 

162.  Where  a  coyenant  is  assigned,  notice  of 
the  breach,  from  the  assignee,  is  sufficient  to 
support  the  action.  Van  Vechten  y.  Graves,  4 
Jonns.  403. 

163.  One  who  sues  an  assigned  demand,  in  the 
assignor's  name,  is  not  liable  to  an  action  by  the 
defendant  for  the  costs,  though  judgment  is  ren- 
dered for  the  defendant.  Bennet  y.  St  Fall,  2  Rep. 
Con.  Ct.  196.    2  Const.  Rep.  769. 

164.  And  in  such  suit,  it  is  not  necessary  to 
show  an  assignment,  though  the  process  allege 
that  it  is  commenced  for  the  use  of  another* 
Jiumlin  v.  Westlake,  2  Ham.  26. 

165.  The  assignee,  in  order  to  avail  himself  of 
his  assignment,  in  case  the  debtor  should  be  sum- 
moned as  garnishee  of  the  assignor,  should  give 
the  debtor  notice  and  exhibit  to  oim  the  evidence 
of  the  assignment.  Wood  y.  Partridge,  11  Mass. 
491.  Foster  v.  Sinkler,  4  Mass.  450.  Comstoek 
y.  Ftimum,  2  Mass.  97.  See  Bishop  v.  HoUofnb^ 
10  Conn.  444. 

166.  An  assignment  of  a  chose  in  action,  with- 
out notice  to  the  debtor,  is  valid  as  between  the 
parties;  and  no  person,  who  has  knowledge  of  the 
assignment,  can  be  regarded  as  a  bona  fide  creditor 
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for  the  porpose  of  defeatuig  it.     Biakop  ▼.  Hal- 
tomby  10  Conn.  444. 

167.  Where  A  a8si|rned  to  B  a  policy  of  insur- 
ance and  bill  of  lading,  to  secure  d  for  a  debt  and 
for  future  services,  &c.|  and  constituted  B  his 
attorney  to  settle  all  claims  under  such  policy, 
dbc.,  and  A  afterwards  received  a  large  sum  on 
such  claims,  it  was  held  that  B  could  not  main- 
tain an  action  of  account  against  A,  as  his  bailiff 
and  receiver,  but  must  resort  to  chancery  for  his 
remedy,  if  he  had  any  remedy.  Dexter  v.  Hitch' 
cock,  10  Conn.  209. 

168.  To  constitute  such  an  assignee  of  a  chose 
in  action,  as  courts  of  law  will  protect  against  the 
acts  of  his  assij^nor,  the  assignment  need  not  be 
absolute,  or  or  the  whole  subject  matter.  It  is 
enouffh  that  it  carry  to  the  assignee  a  power 
coupled  with  an  interest.  WheeUr  v.  Wluder. 
9  Cow.  34. 

169.  The  assignment  of  a  chose  in  action,  on 
which  the  plaintiff  sues,  is  part  of  his  title,  and 
must  be  averred  in  the  declaration,  or  it  is  ill  on 
demurrer.     Loxother  v.  Lawrence,  Wright.  180. 

170.  Where  an  action  is  brought  in  tne  name 
of  an  assignor,  bv  the  assignee  or  person  bene- 
ficially interested,  the  defendant  cannot  avail 
himself  of  the  plaintiff's  want  of  interest,  or  that 
some  other  person  than  the  one  for  whose  benefit 
the  suit  is  brought,  is  the  party  beneficially  inter- 
ested.   Raymond  v.  Johnson,  11  Johns.  480. 

171.  A  plaintiff  cannot  discontinue  his  action  af- 
ter a  bona  fide  assignment  of  the  debt,  for  valuable 
consideration,  to  another  person.  JlfCullum  y. 
Coxe,  1  Dall.  139. 

172.  Nor,  by  a  collusiye  dismissal  of  the  suit, 
bar  a  future  action  for  the  same  cause.  Welch  v. 
MandetfUU,  1  Wheat.  236. 

173.  A  debtor  cannot  avoid  an  assignee's  claim 
by  paying  the  assignor  afler  notice.  Stevens  v. 
Aevena,  1  Ashm.  ISR).  Jones  y.  Witter,  13  Mass. 
307.  Jenkins  y.  Brewster,  14  Mass.  291.  Uttle- 
field  y.  Sloreu,  3  Johns.  425.  Clark  y.  Rogers, 
2  Greenl.  143.  Sioett  v.  Green,  4  Greenl.  384. 
Holland  v.  Dale,  Minor,  265. 

174.  Aliter,  if  payment  be  made  before  notice, 
ift.  Hackett  v.  Martin,  8  Greenl.  81.  Uthgow  y. 
Evans,  ib.  330.  Clark  y.  Boyd,  6  Monr.  294. 
Harrison  y.  Burgess,  5  Monr.  420.  Stockton  y. 
HaU,  Hardin,  160. 

175.  Nor  by  showing  a  release  from  the  assign- 
or. Cowan  y.  Shields,  1  Overt  314.  Dunn  v. 
Sndl,  15  Mass.  485.  Raymond  v.  Squire,  11  Johns. 
47.  Andrews  v.  Beecker,  1  Johns.  Cas.  411. 
Strong  y.  Strong,  2  Aik.  373.  Eastman  y.  Wright, 
6  Pick.  316.     Wheeler  y.  Wheeler,  9  Cow.  34. 

176.  In  South  Carolina,  a  debtor,  by  open  ac- 
count, is  not  bound  to  take  notice  of  the  debt  in* 
the  hands  of  an  assignee.  The  assignment  of 
such  a  debt  operates  only  as  an  authortty  to  settle 
the  account  and  receive  the  money ;  and  a  receipt 
from  the  creditor  will  discharge  the  debtor.  Broion 
v.  Rees,  2  Const.  Rep.  498.     See  1  Brock.  456. 

177.  A  gave  a  bond  to  B,  who  assigned  it  to  C. 
At  the  time  of  the  assignment,  there  was  a  run- 
ning account  between  A  and  B.  In  a  suit,  by  the 
assignee,  on  the  bond,  it  was  held  that  a  balance 
due  from  B  to  A,  on  a  settlement  made  between 
them,  after  the  commencement  of  the  suit,  which 
balance  B  promised,  at  the  foot  of  the  account  set- 
tled, to  pay  in  three  years,  could  not  be  set  off 
against  the  bond.     Scott  v.  Jones,  1  Brock.  244. 

178.  An  assignee,  who  pays  the  consideration 
for  an  assignment  of  a  title  bond,  without  notice 
of  an  assignor's  lien  on  the  land,  will  not  be  af- 
fected by  such  lien.  The  Kentucky  statute  of 
assignments  reserves  no  eauity  to  assignors,  but 
only  to  obligors.    Roi^  v.  Miuer,  3  Dana,  56. 

179.  Where  the  assignor  of  a  judgment  enter* 


up  satisfiiction  on  the  record,  after  notice  to  the 
defendant  of  the  assignment,  the  court,  on  motion, 
will  order  the  entry  of  satisfaction  to  be  vacated. 
WardeU  y.  Eden,  2  Johns.  Cas.  121.  258.  1  Johns. 
531,  note.    Coleman,  137. 

180.  Where  an  assignee  recovers  a  judgment  in 
the  name  of  the  assignor,  and  takes  out  a  ca,  sa.^ 
giving  the  sheriff  notice  of  his  equitable  interest, 
and  the  sheriff,  having  arrested  the  defendant,  suf- 
fers him  to  escape,  the  assignee  may  maintain  an 
action  against  the  sheriff  tor  the  escape,  in  the 
name  of  the  assignor,  which  the  sheriff  cannot  de- 
feat, by  taking  a  release  from  the  nominal  plain- 
tiff.   Martin  v.  Hawks,  15  Johns.  405. 

181.  Nor  can  the  debtor  set  off  any  demands 
against  the  assignor,  which  accrued  after  notice 
of  the  assignment.  Jenkins  v.  Brewster,  14  Mass. 
291.     Goodwin  v.  Cunningham,  12  Mass.  193. 

182.  Nor  a  demand  which  existed  before  and  at 
the  time  of  the  assignment,  if  he  knew,  from  the 
assignee  or  his  agent,  that  an  assignment  was  to 
be  made,  and  gave  no  notice  of  his  counter  de- 
mand.   King  v.  Fowler,  16  Mass.  397. 

183.  Nor  where  the  debtor's  conduct  is  such  as 
in  equity  to  deprive  him  of  the  rieht  of  set-off 
against  ue  assignee.  Kmnp  v.  M'Pherson,  7  Haf. 
&  J.  320. 

184.  Nor  if  he  promise  to  paj  the  assignee, 
without  stipulating  for  the  deduction  of  his  coun- 
ter claim.  Mowry  y.  Todd,  12  Mass.  284.  Elliott 
V.  CaUan,  1  Pennsyl.  24.  Lane  v.  Winthrop,  1 
Bay,  116.  S.  P.  Mayo  y.  Giles,  1  Munf.  533. 
Caoiness  v.  Hemdon,  6  Litt.  469.  Henry  v.  Brown, 
19  Johns.  49.  M*Mullen  v.  Wenner,  16  S.  <&  R. 
18.     Contra,  Da  Costa  v.  Shreujsbwry,  1  Bay, 

185.  Where  a  creditor  for  goods  sold  and  deliv- 
ered became  the  surety  of  another  in  a  note  not 
negotiable,  payable  to  his  debtor,  which  note  was 
assigned  by  delivery,  and,  being  afterwards  re- 
quired by  the  assignee  to  p»  the  note,  referred 
him  to  the  maker  as  the  real  debtor,  but  said  noth- 
ing of  the  debt  due  to  himself,  as  a  subsisting 
claim  in  ofiset,  it  was  held  that  this  was  a  waver 
of  such  claim  as  against  the  assignee,  and  that  the 
latter  was  entitled  to  recover  of  the  surety  the 
whole  amount  of  the  note.  Merrill  y.  Merrill,  3 
Greenl.  463. 

186.  An  assizor  cannot  discharge  a  judgment, 
recovered  in  his  name,  by  an  agreement  with  the 
judgment  debtor  to  offset  a  demand  of  the  latter 
on  uke  former^against  the  judgment,  nor  by  receiv- 
ing the  money.     Lampson  v.  Fletcher,  1  Verm. 

187.  An  assignee  ought  to  give  notice  to  the 
assignor  of  any  discount  or  defence  set  up  against 
the  assigned  instrument;  otherwise  he  assumes 
the  risk  of  consequences.  Drayton  y.  Thompson, 
1  Bay,  265. 

18o.  A,  a  stockholder  in  an  insurance  company, 
assigns  his  stock  to  B ;  the  company  are  payees 
of  notes  made  by  A,  one  of  which  became  due  be- 
fore the  company  had  notice  of  the  assignment. 
It  was  held  that  the  company  might  apply  their 
dividends  accruing  on  the  stock  of  A,  untu  such 
time  as  B  was  entitled  to  have  a  transfer  made  to 
him,  to  the  payment  of  that  note,  but  could  not  re- 
tain for  notes  falling  due  after  notice  of  the  assign- 
ment. Bates  v.  J*Cew  York  Ins.  Co.  3  Johns.  Cas. 
238. 

189.  If  there  are  counter  demands  subsisting  at 
the  same  time,  which  might  be  set  off  against  each 
other,  and  one  of  them  b  assigned,  the  debtor  will 
nevertheless  be  entitled  to  set  off  his  demand 
against  it ;  for  the  assignee  ought  not  to  be  in  a 
better  situation  than  that  of  tne  assignor  at  the 
time  of  the  assignment.  HatcJi  v.  Greene,  12 
Mass.  195. 


'252 


ASanNMENT* 


190.  S,  beinf  indebted  to  M  by  bond,  after- 
wards obtained,l>y  assi^ament,  a  bond  of  M  to  an 
equal  amount  He  oiiered  to  set  off  one  a^nst 
tnie  other,  which  M  refaaed,  because  he  objected 
to  the  payment  of  his  bond,  on  the  ground  of  an 
equity,  which  he  supposed  existed  against  the 
obligee  who  assigned  it.  S  ailerwards  assigned 
over  the  same  bond  to  P,  for  valuable  considera- 
tion, and  without  notice.  Under  all  the  circum- 
stances of  the  case,  the  conduct  of  M  was  not 
considered  as  a  wsrer  of  his  ri^ht  to  discount,  and 
he  was  permitted  to  set  off  a  judgment  which  he 
obtained  upon  the  bond  of -S  against  his  own  bond 
assigned  to  P.    Picket  v.  Morris,  2  Wash.  255. 

191.  An  assigned  bond  is  a  good  disoonnt 
against  another ;  bnt  if  the  plaintiff  can  show,  by 
a  receipt,  that  the  assigned  bond  has  been  paid, 
the  statute  of  limitations  will  not  run  against  the 
receipts,  and  the  bond  shall  not  be  set  off.  Campty 
v.  Jllken,  2  Bay,  461. 

192.  The  defendant  may  set  off  a  debt  due  to 
him  from  the  assignee,  in  the  same  manner  as  if 
the  suit  were  in  the  assignee's  name.  Corset  y. 
Craig,  1  Wash.  C.  C.  424. 

193.  To  a  release  of  the  assignor,  pleaded  in  bar 
of  the  assignee's  suit,  the  plaintiff  may  replj  the 
assignment,  and  that  the  defendant  had  notice  of 
it.  Andrews  y.  Beeeker,  1  Johns.  Cas.  411.  Ray* 
mond  y.  Sqinre,  11  Johns.  47. 

194.  So  to  a  plea  of  payment.  Uulefidd  y.  Sto- 
rey, 3  Johns.  4^- 

195.  So  to  a  plea  of  former  recovery  —  alleging 
also  that  the  former  action  was  not  prosecuted  by 
the  authority,  and  for  the  benefit,  of^the  assignee. 
Dawson  v.  Coles,  16  Johns.  51. 

196.  Something  equivalent  to  direct  and  posi- 
tive notice  of  an  assignment  is  necessary  in  order 

.  to  charge  the  defendant  with  a  fraudiuent  pay- 
ment to  the  assignor.  Meghan  y.  MiJUsy  9  Johns. 
64. 

197.  Therefore,  whete  the  plaintiff  held  a  due- 
bill  of  the  defendant,  and  assigned  it  to  A,  by  in- 
dorsing it  in  blank,  and  A  called  on  the  defendant, 
and  demanded  payment,  who  said  he  would  settle 
it,  the  next  week,  in  New  York,  and  afterwards 
paid  it,  in  New  York,  to  the  assignor ;  it  was  held, 
in  a  suit  against  A,  in  the  assignor's  name,  that 
the  payment  was  a  defence,  the  assignee  not  hay- 
ing shown  the  due-bill  to  the  defendant,  nor  ex- 
plicitly stated  that  it  had  been  assigned  by  the 
payee,   ih, 

198.  Where  payment  has  been  nfade  to  the  as- 
signor, after  notice  of  the  assignment,  and  an  ac- 
tion is  afterwards  brought  in  his  name  by  the  as- 
signee, it  is  a  good  defence  that  the  assignment 
was  without  valuable  consideration,  and  therefore 
Vfid.     Dunning  v.  Sayward,  1  Greenl.  366.  - 

199.  And  it  does  not  vary  the  case  that  the  de- 
fendant had  been  summoned  as  garnishee  of  the 
promisor,  and  had  been  discharged  on  disclosing 
the  mere  fact  of  the  assignment.   t6. 

200.  A  ffave  B  a  receipt  for  lumber,  to  a  certain 
amount,  which  was  to  be  appropriated  to  the  pay- 
ment of  a  debt  from  B  to  A.  B  afler wards  as- 
signed the  receipt  to  C,  who  gave  A  notice  of  the 
assignment,  and  brought  an  action,  for  goods  sold 
and  delivered,  against  A,  in  the  name  of  B.  Al- 
though, in  this  case,  the  receipt  was  not,  in  the 
first  instance,  assignable,  by  reason  of  its  appro- 
priation to  a  specific  purpose,  yet,  as  the  defend- 
ant had  put  it  out  of  his  own  power  to  apply  the 
amount  to  that  purpose,  and  as  the  parties  had 
altered  the  appropriation,  it  was  held  that  an  ac- 
tion lay  for  tne  benefit  of  the  assignees,  which 
could  not  be  defeated  by  a  settlement  between  the 
plaintiff  and  defendant,  after  notice  to  the  latter. 
EeHs  y.  Finth,  5  Johns.  193. 

901.  If  a  Judgment  and  execution  are  assigned 


homm  fiM%  ai^  ^  yaliid»k  coandenftaon,  the  a«* 
signee  may  levy  the  execution  on  the  debtor's 
land ;  and  if  the  assignor  aflerwards  release  the 
land  to  the  assignee,  the  tiUe  of  the  latter  will  not 
be  affected  by  an  attachment  of  the  land,  before 
the  release,  by  crecUtors  of  the  assignor  having  no* 
tice  of  the  assignment.  Brown  v.  Maine  jSankg 
11  Mass.  153. 

202.  The  assignee  of  a  chose  in  action  will  be 
protected  in  a  court  of  law  against  the  declarations 
and  acts  of  the  assignor  subsequent  to  tiie  assign- 
ment   Kimball  v.  HunUngton,  10  Wend.  675. 

903.  An  assignee  of  a  chose  in  action  has  power 
to  reassign  it.    Dawes  v.  Boylston,  9  Mass.  337. 

204.  But  the  second  assignee  takes  it  subject  to 
all  the  equities  between  the  original  parties.  Mur* 
ray  v.  GovemeuTf  2  Johns.  C^.  438.  Clute  v. 
Robison,  2  Jo^s.  695.  See  Metxgar  v.  Metzgar^ 
lRawle,227.    Post,25S. 

205.  C  held  a  sinffle  bill,  or  sealed  note,  against 
H  for  $24^,  payabte  to  himself  in  twelve  months 
from  the  date,  with  interest  C  borrowed  of  M 
$100,  and  pledged  this  sealed  note  to  liim  to 
secure  the  repayment,  and  indorsed  his  name 
in  blank  on  the  note.  M,  being  indebted  to 
the  Tradesmen's  Bank  in  the  sum  of  $2600^ 
agreed  to  transfer  the  note  to  the  bank  as  se- 
curity for  $1000,  part  of  the  debt,  provided  th9 
bank  would  advance  to  him  the  remainder  of  the 
note.  The  bank  advanced  the  money,  and  M 
indorsed  the  note  in  blank,  and  delivered  it  to  the 
bank.  M  aflerwards  became  insolvent,  and  never 
paid  any  part  of  the  $1000,  or  of  the  money  ad- 
vanced to  him  by  the  bank.  Soon  after  C  de« 
livered  the  note  to  M,  M  received  a  larger  sum 
of  money  belonging  to  C  than  the  amount  C  owed 
him.  The  baoJt  were  ignorant  of  the  right  of  C, 
and  gave  H  notice  not  to  pay  the  note  to  any  one 
except  themselves.  C  gave  notice  to  the  bank  of 
his  tiUe  to  the  note,  and  demanded  it  from  them. 
The  bank  refused  to  deliver  C  the  note.  Held 
that  G,  having  both  the  prior  equity  and  the  leffai 
right,  was  entitied  to  the  note.  CoveU  v.  Trades* 
men's  Bank,  1  Paige,  131. 

206.  A  assigned  to  B  the  bond  of  C  for  indem- 
nity, taking  B^s  promise  to  restore  the  bond  when 
inaemnified,  which  promise  he  assigned  to  D  as  an 
indemnity.  B,  being  indemnified,  delivered  the 
bond  to  C,  by  A's  direction.  Held  that  D  had  a 
lemedy  in  equity  against  C.  Harrison  v.  Bur- 
gess,  5  Monr.  419. 

207.  Where  one  assigned  his  distributive  share 
in  am  estate,  and  aflerwards  collected  and  used 
what  was  due  thereon,  it  was  held  that  the  as- 
signee could  not  recover  the  money  of  him  in  a 
suit  at  hw.    Smith  v.  Gro^,  1  Dev.  &  Bat.  42. 

208.  The  assignee  of  an  agreement  is  concluded 
in  equity  by  a  decision  at  law  asainst  his  assignor, 
the  assignee  having  notice  of  the  suit  Curtis 
v.  Cisna,  1  Ham.  4§9.  S.  P.  Rogers  v.  Haittes, 
3  Greenl.  362.  Sonthgats  v.  Montgomery^  I 
Paige,  41. 

-  209.  In  May,  1817,  A  confessed  a  judgment  in 
favor  of  M,  S,  and  C,  by  way  of  security  and 
indemnity.  Afterwards,  in  June,  1817,  A,  beins 
in  failing  circumstances,  assigned  certain  real  and 
personal  estates,  specified  in  schedules,  to  M  and 
C  in  trust,  to  convert  the  same  into  money ;  and, 
after  deducting  charts,  Ac.,  to  pay,  1st,  the 
debts  and  responsibilities  specified  in  a  schedule, 
(and  which  included  a  large  debt  to  M,  S,  and 
U,)  either  ratably,  or  in  such  order  of  preference 
and  priority  as  they  should  deem  best ;  2d,  to  pay 
all  the  debts  of  A ;  and,  3d,  to  account  for  lfa« 
surplus  to  A,  or  his  legal  representatives;  and 
the  real  estate  was  declared  to  be  subject  to  the 
judgment  confessed  in  favor  of  M,  S,  .and  C, 
and  to  another  judgment  in  favor  of  Q ;  M  and 
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8  accepted  tlie  tnut,  9Mi  ezecoted  it  by  pftyinr 
a  great  part  of  the  debts,  &e.  In  Aa^uit,  1817, 
■ome  or  tbe  creditora  of  A  recovered  judgments 
against  him,  and  issued  executions,  by  virtue  of 
wnich  the  sheriff  sold  a  house  and  lot  of  A, 
which,  having  been  previously  conveyed  in  trust 
for  his  wife,  was  not  included  in  the  assiffnment; 
and  H  became  the  purchaser  at  the  sheriff's  sale, 
for  tlie  execution  creditors,  and  the  trust  for  tbe 
wiie  was  adjudged  void  as  against  those  creditors. 
On  a  bill  filed  by  H  against  M,  S,  and  C,  to 
prevent  their  selling  the  same  property  under  an 
execution  on  their  judgment,  or  on  the  judffment 
in  favor  of  Q,  which  had  been  purchased  Dj^  M 
for  a  small  sum,  held  that  M  and  S,  by  accept- 
ing the  trust  under  the  assignment,  had  waved 
any  remedv  for  their  own  demands,  or  those  of 
M,  S,  and  C,  under  their  judgment,  the  lien 
of  which  was  preserved  merely  for  the  sake  of 
priority,  and  to  guard  against  intervening  liens ; 
and  as  to  any  direct  remedy,  that  the  judgment 
was  extinguished  by  the  operation  of  the  deed  of 
assignment,  and  that  M  must  be  considered  as 
purchasing  the  judgment  of  Q,  in  his  character 
of  trustee,  and,tnerefore,  could  not  make  use  of  it 
for  any  purpose  inconsistent  with  that  character. 
Hawleif  V.  ManduSf  7  Johns.  Ch.  174. 

810.  Where  the  subject  of  litigation  was  a  fund 
in  the  hands  of  an  insolvent  assignee,  who  was  a 
defendant  in  the  cause,  and  had  no  personal  inter- 
est therein,  but  claimed  the  fund  for  the  benefit 
of  others,  the  money  was  ordered  to  be  brought 
into  court  and  invested,  to  abide  the  further  order 
of  the  court.     Haggerty  ▼.  Jhume,  1  Paige,  321. 

811.  On  a  bill  brought  to  charge  the  assignor 
of  a  forged  bond  on  his  implied  Rability,  no  de- 
cree lies,  if  the  complainant  took  the  bond  without 
recourse.     Coffman  v.  AU^itiy  6  Litt.  800. 

818.  Evidence  that  the  defendant  knew  of  the 
fbrgerv  is  improper,  and,  if  received,  is  no  ground 
for  a  decree.  The  bill  ought  to  be  framed  so  as 
to  put  the  fraud  in  issue,  and  pray  a  rescission  of 
the  contract,  ib, 

813.  If  the  smallness  of  the  consideration  shows 
that  an  assignee  took  the  bond  without  recourse, 
tbe  jury  may  find  the  fact.  M*Ge6  v.  Lynch, 
3  Havw.  108. 

814.  One  entitled,  as  the  only  next  of  kin,  to  the 
property  of  her  deceased  brother,  took  possession 
without  administration,  and  assigned  part  to  a 
man  with  whom  she  unlawfully  cohabited.  Ad- 
ministration being  afterwards  taken  out,  a  suit 
was  brought  by  the  administrator  to  recover  the 
property  of  the  assignee.  Equity  will  not  enjoin 
a  judgment  upon  this  suit ;  the  proceeding  being 
irregular,  and  no  consideration  proved.  ImUtm  t. 
Vauterfj  4  Desaus.  155. 

215.  An  assignment  of  a  chose  in  action,  founded 
on  illegality,  though  made  without  notice,  does  not 
preclude  the  defendant  from  setting  up  such  ille* 
gality  in  defence.    FaUs  y.  Mayberry,  8  Gallis. 

216.  An  assi^ment  void  at  law,  and  necessarily 
leading  to  fraud  and  corruption,  will  be  set  aside  in 
chancery.    Jirden  y.  Pattersotiy  5  Johns.  Ch.  44. 

317.  As,  where  D  assigned  all  his  claim  and 
right  of  action  against  A  for  a  certain  quantity 
of  wine,  to  S,  in  trust  for  the  creditors  of  D,  and 
P,  an  attorney,  who  had  acquired  a  knowledge  of 
the  grounds  of  the  claim  from  D  and  S,  pur- 
chased the  right  of  action  from  S,  who  supposed 
it  to  be  desperate,  for  a  trifliuff  consideration,  and 
then  prosecuted  the  suit  ibr  his  own  benefit,  and 
obtained  judgment  for  the  whole  amount;  held 
that  the  agreement  and  assignment  were  void,  on 
the  ground  of  champerty ;  and  on  S  reminding  to 
P  toe  consideration  money  paid  by  him,  a  per- 
petual iiyunction  was  awarded.  ib» 


218.  Where,  in  a  bill  by  an  obligor  against  the 
obligee  and  assignee,  to  enjoin  the  judgment  of 
the  assignee  on  the  ground  of  usury,  the  obligee 
adhiita  and  the  assignee  denies  the  fact,  and  for 
want  of  proof  an  injunption  is  refused,  the  obligor 
may  have  a  decree  against  the  obligee.  Fanning 
V.  Priichetty  6  Monr.  81.  Roby  y.  Sharps  ib.  376. 
S.  P.  Turner  v.  Uolmany  5  Monr.  412. 

219.  In  a  bill  by  the  assignee  of  a  judgment  to 
set  aside  a  fraudulent  conveyance,  the  assignor^ 
in  whose  name  judfrment  was  rendered,  must  be 
made  a  party.  iMiot  y.  Waring,  5  Monr.  339. 
Miter,  wiiere  securities  are  assigned,  which  are 
made  assignable  by  statute.  Snelling  v.  Boyd, 
5  Monr.  1^. 

880.  A  party,  through  whose  hands  a  bond  for 
the  conveyance  of  land  has  passed  by  assignment, 
b  a  necessary  party  to  a  suit  for  specific  perform- 
ance.    Hancoat  v.  Beekkam,  5  Litt.  135. 

221.  The  assignee  of  a  chose  in  action  takes 
it.  subject  to  no  latent  equity  residing  in  a  third 
person,  against  the  assignor  or  obligee.  Murray 
V.  LyUnirnf  2  Johns.  Ch.  441.  Livingston  v. 
Dean,  2  ib.  479. 

222.  This  rule  does  not  exclude  a  judgment 
creditor  claiming  to  redeem  an  assigned  mort- 
gage ;  he  stands  m  the  debtor's  place,  and  has  his 
equity.     United  States  v.  Sturges,  Paine,  525. 

SS&.  To  subject  the  assignee  to  the  equity  of  a 
third  person,  he  roust  have  express  or  constructive 
notice  of  it,  at  the  time  of  the  assignment.  Ltv- 
ingstan  v.  Dean,  8  Johns.  Ch.  479.  Paine,  ubi 
sup. 

824.  A  mortgage  was  given,  in  reality,  to  in- 
demnify the  mortgagee,  but  purporting  to  secure 
a  sum.  of  money  payable  in  one  year,  and  five 
years  afterwards  it  was  assigned,  tne  whole  sum 
appearing  from  the  instrument  to  be  unpaid. 
Held  that  the  circumstances  of  the  case  should 
have  put  the  assignee  upon  an  inquiry,  from 
which  he  would  have  learned  the  true  consid- 
eration of  the  mortgage.     Paine,  525. 

225.  Where  B  obtained  from  L  a  deed  of  land, 
by  fraud,  and  in  which  H  was  concerned ;  and  B 
afterwards  confessed  a  judgment  to  H,  who  as- 
signed it  to  R,  for  a  valuable  consideration,  and 
without  notice  of  the  fraud ;  held  that  the  deed 
being  null  on  account  of  the  fraud,  the  judflrment 
created  no  valid  lien  on  the  land,  and  that  R 
took  the  assignment  at  his  peril,  and  subject  to  all 
the  existing  rights  of  the  debtor;  and  the  land 
was  ordered  to  be  reconvened,  and  a  pemtual 
injunction  awarded.  Ltmngston  v.  liubbs,  8 
Johns.  Ch.  512. 

226.  A  and  B  being  concerned  together  in  com- 
mereial  adventures  to  South  America,  A,  un- 
known to  B,  who  was  abroad,  assigned  over  the 
whole  of  the  return  carffo  to  C,  to  secure  the 
individual  debt  of  A,  who  was  insolvent;  and 
C  knew,  at  the  time,  there  was  an  unsettled 
account  between  A  and  B,  arising  from  their 
mercantile  adventures,  though  he  was  ignorant 
of  the  nature  and  extent  of  the  transactions  be- 
tween them,  or  of  the  amount  of  interest,  if  any, 
of  B.  Held  that  C,  haying  sufficient  notice  of 
the  rights  of  B  to  put  him  on  inquiry  as  to  the 
extent  of  his  interest,  took  the  assignment  subject 
to  all  the  rights  and  securities  of  B.  Rodriguez 
y.  Hefeman,  5  Johns.  Ch.  417. 

227.  An  assignee  of  one  of  two  partners  is  en- 
titled 9nly  to  Uie  share  of  such  partner,  after  the 
settlement  of  the  accounts  of  the  partnership,  and 
all  the  just  claims  of  such  partner  are  satisfied,  ih, 

228.  8  assigned  his  entire  stock  of  goods  to  E, 
but  retained  possession  of  it,  went  on  with  his 
business  as  usual,  and  made  purchases  from  J. 
which,  when  received  into  his  store,  were  placed 
among  the  merchandise  assigned  to  £.     After 
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Boine  time  S  failed,  and  E  took  poosewion  of  all 
the  goods  in  his  store,  (ainong^  which  were  some 
of  the  articles  received  from  J,)  sold  them,  and 
applied  the  proceeds  to  the  payment  of  a  debt  due 
him  by  S,  and  of  indorsements  made  by  him  for 
S.  In  an  action  by  J  aeainst  £  for  the  goods 
sold  and  delivered  to  S,  held  that  there  was  no 
evidence  from  which  a  jury  might  infer  a  partner- 
ship, an  agency,  or  fraud,  between  E  and  S,  so  as 
to  make  E  lialie.  SnUth  t.  EdtoardSf  2  Har.  &, 
Gill,  411. 

2SS).  To  compel  performance  of  a  contract  in 
favor  of  an  assignee,  because  he  was  induced  to 
adventure  his  money  on  the  representations  of  the 
obligor,  it  is  necessary,  Itt,  that  the  representa- 
tions should  have  been  deliberately  made;  9dly, 
that  they  should  have  been  honestly  confided  in ; 
and  lastly,  that  the  person  confiding  should  have 
sustained  an  injury  thereby.  Casey  y.  ^lUny 
1  Marsh.  465. 

230.  A  court  of  equity^  having  dissolved  an 
injunction  obtained  by  the  obligor  against  the 
assignee  of  a  bond,  because  the  payments,  for 
which  credits  were  claimed  by  the  compkdnant, 
were  made  to  tbe  obligee  after  notice  of  the  as- 
signment, ought  further  to  decree  that  the  obligee 
(being  a  defendant  to  the  bill)  do  repay  the  sum 
so  received  by  him,  as  soon  as  the  complainant 
shall  have  paid  the  amount  of  the  judgment  to 
the  assignee.    Roberts  v.  JordanSf  3  Mum'.  488. 

V.  Assignment  of  Bonds,  and  Liability  of  Assign^ 
ors  on  their  Assignment. 

231.  By  the  common  law,  an  assignee  of  a  bond 
cannot  sue  thereon  in  his  own  name,  though  it 
be  made  payable  to  the  obligee  or  his  assigns. 
Skinner  v.  Somes,  14  Mass.  107.  Smock  v.  Taylor, 
Coxe,  177.  Sheppard  v.  Stites,  2  Halst.  94.  S.  P. 
Savre  v.  Lucas,  2  Stew.  259. 

X32.  The  blank  indorsement  and  delivery  of  a 
bond  give  the  holder  a  right  to  sue  and  collect 
the  money  due  thereon,  in  the  assignor's  name. 
M'Nulty  V.  Coover,  3  Gill  &  Johns.  214. 

233.  The  only  intent  of  the  Pennsylvania  de- 
falcation act  was  to  enable  the  assignee  to  sue  in 
his  own  name,  and  to  prevent  the  obligee  from 
releasing  afler  the  assignment.  Wheeler  y.  Hughes, 
1  Dall.  23. 

234.  The  assignee  of  a  bond  takes  it  at  his  own 
peril,  and  stands  in  the  place  of  the  obligee,  so  as 
to  let  in  every  defence  which  the  obfigor  had 
against  the  obligee  at  the  time  of  the  assignment, 
or  notice  of  the  assignment.  Wheeler  v.  Hughes, 
1  Dall.  23.  Inglis  v.  Inglis,  2  Dall.  49.  Rundle 
y.  Ettwein,  2  leates,  §3.  Solomon  v.  Kimmel, 
5  Binn.  232.     Bury  v.  Hartman,  4  S.  &.  R.  177. 

235..  The  rule  established  in  these  cases  has 
never  been  carried  further  than  to  put  the  as- 
signee in  the  place  of  the  obligee  as  to  defalcation 
and  want  of  consideration.    9  S.  &  R.  141. 

230.  The  assignee  is  not  bound  by  any  agree- 
ment between  the  original  parties  inconsistent 
with  the  purport  or  legal  effect  of  the  instrument, 
and  of  which  he  has  not  had  notice,  ib. 

237.  Therefore,  where  the  obligee,  on  the  same 
day  that  the  bond  and  warrant  of  attorney  were 
given,  agreed,  by  a  separate  writing  not  under 
seal,  not  to  enter  up  judgment,  **  nor  get  it  done 
by  any  hody  else,"  and  he  afterwards  assigned  to 
the  plaintin  for  a  valuable  consideration,  v^ithout 
notice  of  the  agreement,  it  was  held  that  the 
assignee  was  not  bound  by  the  agreement.  Da- 
vis V.  Barr,  9  S.  &  R.  137. 

238.  One  about  to  take  an  assignment  of  a 
bond  is  bound  to  inquire  into  every  circum- 
stance that  might  be  set  up  against  payment  of 
aiiy  part  of  the  debt;  and  having  failed  to  do  so, 


he  stands  exactly  in  the  place  of  the  oblige*. 
Frantz  y.  Brown,  1  Pennsyl.  257.  An  obligor 
may  therefcMre  set  up,  as  a  defence  to  the  payment 
of  his  bond  in  the  nands  of  an  assignee,  a  pami 
agreement  between  him  and  the  obligee,  made 
a^r  the  bond  was  executed,  but  beftne  it  was 
assigned,  that  in  a  certain  event,  which  mi^t 
and  did  happen  afler  the  assignment,  the  bond 
was  not  to  be  paid,  ib, 

239.  Where  the  obligor  gave  the  assignee  a  new 
bond  with  lon^rday  of  payment,  in  consideration 
of  the  one  assigned,  it  was  held  that  this  did  not 
bar  him  of  an  equity,  then  unknown,  against  tlie 
obligee.    PUe  v.  Shannon,  Hardin,  53.   Sed  quart: 

240.  For  where  A,  who  was  indebted  to  B,  in 
consideration  thereof  gave  his  bond  to  C,  a  creditor 
of  B,  it  was  held  that  he  could  not  be  relieved 
from  his  bond  on  account  of  a  fraud  committed  by 
B  in  his  contract  with  him,  (A)  unless  C  were 
privy  to  that  fraud*.    Morrison  v.  Clay,  Hardin, 

241.  The  covenant  implied  by  the  word  assigned 
in  the  transfer  of  a  bond,  extends  only  to  this,  that 
the  assignee  shall  receive  the  money  from  the 
obligor  to  his  own  use ;  and  if  the  obligee  should 
receive  it,  that  then  the  assignor  would  be  an- 
swerable over  for  it.  Cummings  v.  Lynn,  1  Dall. 
444.  449.     Elliot  v.  MiUer,  Addis.  269. 

242.  It  has  been  ruled  that,  where  one  who  has 
a  good  defence  against  the  original  obligee  ac- 
knowledges his  liability  afler  an  assignment,  he 
is  nevertheless  not  bound.  Ludwick  y.  Crou,  2 
Yeates,  464. 

243.  But  if  an  innocent  assigiiee  is  induced  to 
take  an  assignment  by  the  obTigor*s  promise  to 
pay  it,  the  latter  is  concluded,  ib.  Games  v.  Field, 
2  Teates,  541.  Weaver  v.  M'Corkle,  14  S.  &  R. 
304. 

244.  Where  a  bond  has  been  assigned  in  con- 
formity with  the  act  of  1715,  a  payment  made  by 
the  obligor  to  the  obligee  before  notice  of  the 
assignment,  is  good.  Sury  y.  Hartman,  4  S.  ife 
R.  175.     Brindle  v.  Jifllvaine,  9  S.  &  R.  74. 

245.  Where  A  gave  a  bond  for  the  purchase 
money  of  land,  and  at  the  same  time  took  a  bond 
with  surety  from  the  vendor  for  the  conveyance 
of  a  good  title,  upon  which  suit  was  brought,  it 
was  held  that  it  was  not  competent  for  A,  in  an 
action  brought  against  him  by  an  assignee  of  his 
bond,  to  give  evidence  of  a  failure  of^considera- 
tion,  without  showing  in  the  first  place  tlie  insol- 
vency of  both  principal  and  surety  in  the  bond 
given  to  himself,  or  that  he  had  sustained  damage 
beyond  the  loss  of  the  land.  Solomon  y.  Kimmel, 
5  Binn.  232. 

246.  And,  it  seems,  the  obligor  ought  to  be  con- 
fined to  a  defence  arisincr  out  of  the  original  trans 
action,  or  the  framing  of  the  obligation,  or  subse- 
quent direct  payment.     Cook  v.  Ambrose,  Addis. 
323. 

247.  The  assignor  of  a  bond  is  not  liable  to  the 
assignee  on  default  of  the  obligor,  if  the  circum- 
stances were  equally  in  the  knowledge  of  both, 
and  the  assignee  took  the  risk.  Graham  v.  Coh- 
dy,  Addis.  5o. 

248.  Aliter,  if  there  be  an  undertaking  by  the 
assignor  that  the  bond  shall  be  paid,  and  reason 
able  diligence  by  the  assignee,  ib. 

249.  If  the  obligee  of  a  bond  assign  it,  notice 
ought  to  be  ^iven  to  the  obligor,  in  order  to  pre- 
vent his  paying  the  money  to  tbe  person  who  nas 
thus  parted  with  his  interest.  But  there  is  no 
positive  law  that  requires  a  first  assignee  of  a 
chose  in  action  to  notify  a  subsequent  one.  Inglis 
V.  Inglis,  2  Dall.  49. 

250.  In  an  action  by  the  assignee  of  a  bond 
against  the  obligor,  parol  evidence  that  the  prin- 
cipal or  interest  of  the  bond  was  intended  to  nave 
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been  made  pa^ble  at  a  later  period  than  appeared 
on  the  face  of  the  bond,  is  ii^dmissible.  Davis  v. 
Cammd,  Addia.  233.     Cook  v.  Ambrost,  ib.  3^. 

851.  An  assignment,  though  not  in  all  the 
forma  of  law,  vests  the  equitoole  interest  in  the 
assignee,  and  the  assignor  will  not  afterwards  be 
permitted  to  exercise  any  auUiority  over  the  prop* 
erty  assigned.     Buchanan  v.  Taylor,  Addis.455. 

252.  If  a  debtor  who  has  paid  a  bond  stand  by, 
and  see  it  assigned  for  a  valuable  consideration, 
and  concealing  his  payment,  declare  the  debt  just, 
he  shall  pav  it  again  to  the  assignee,  ib, 

253.  A  bond,  pajable  to  A,  with  a  note  sub- 
joined by  A,  that  it  was  for  the  use  of  B,  was 
assigned  by  3  to  C  This  is  not  an  assignment, 
according  to  the  act  of  1715,  but  only  a  transfer 
of  the  equitable  interest  in  the  bond ;  and  C  can- 
not, bv  virtue  thereof,  maintain  an  action  against 
the  obligor  in  his  own  name.  Cummings  v.  Lynn, 
1  Dall.  444. 

254.  On  the  dissolution  of  a  partnership,  one 
partner  fives  a  bond,  with  sureties,  to  the  other 
partner,  his  executors  and  assigns,  conditioned  to 
pay  off  the  company  debts,  and  indemnify  him ; 
which  is  afterwards  assigned  to  trustees,  for  the 
use  of  the  partnership  creditors.  Held,  on  demur- 
rer, tiiat  the  bond  may  be  well  sued  in  the  name 
of  the  obligee  for  the  use  of  the  creditors.  Kerr 
V.  Hawtkomej  4  Teates,  170. 

255.  A  second  assignee  of  a  bond  takes  it  sub- 
ject to  all  the  equities  existing  at  the  time  of  the 
second  assignment  between  the  obligor  and  first 
assignee,  tnough  such  equities  may  have  arisen 
belbre  the  first  assignment.  Metxgar  v.  Metzgar^ 
1  Rawle,  227.  Sed  vide  Duncan  v.  ffVay,  4 
Yeates,  371.    Ante,2M. 

25(5.  The  assignee  of  a  bond  is  not  liable  to  any 
equity  between  the  original  parties  subsequent  to 
the  assignment  and  notice.  Jfeumuin  v.  Crocker, 
1  Bay,  246. 

257.  The  assignee  of  a  bond  under  the  Virginia 
statute  acquires  an  equitable  but  not  a  leffal  title 
to  the  debt,  which  he  may  assert  at  law  in  his  own 
name,  or  in  the  name  of  the  obligee.  Garland  v. 
RUheson,  4  Rand.  266. 

258.  Before  the  statute  of  March,  1821,  the 
right  of  the  assignee  of  a  bond,  to  demand  pay- 
ment thereof  in  a  court  of  equity,  which  existed 
before  the  statute  authorizinjgr  him  to  sue  at  law  in 
his  own  name  upon  the  assignment,  was  not  im- 
paired b^  that  statute,  but  the  latter  remedy  was 
cumulative,  and  additional  to  the  former.  Winn 
v.  Bowles,  6  Munf.  23. 

259.  Before  tlie  statute  of  1795,  the  assignee  of  a 
bond  with  collateral  condition  could  not  sue  on  it 
in  his  own  name.  Craig  v.  Craig,  1  Call,  483. 
Henderson  v.  Hepburn;  2  Call,  232.  Lewis  v.  Har- 
wood,  6  Cranch,  82. 

260.  An  assi^ment  made  after  that  statute,  by 
which  bonds  with  collateral  conditions  were  mac(e 
assignable,  is  good,  though  the  bond  was  dated 
before  the  act.    Meredith  v.  Duval,  1  Munf.  76. 

261.  A  prison-bounds  bond,  though  taken  to  the 
sheriff  as  such,  and  to  his  executors,  administra- 
tors, or  assigns,  may  be  assij^ned  bv  him  to  the 
creditor,  and  a  suit  may  be  maintained  upon  it.  ib. 

262.  If  the  prisoner  depart  from  the  rules,  by 
an  illegal  discharge  firom  tne  sheriff,  Uie  creditor, 
having  an  assignment  of  the  bond,  has  his  elec- 
tion to  bring  suit  upon  it,  or  to  sue  the  sheriff,  ib. 

263.  A  judgment  having  been  obtained  against 
an  obligor  in  a  bond,  (for  money  won  at  unlawful 
gaming,)  by  an  assignee,  for  valuable  consideration, 
and  without  notice  ol  the  origin  of  the  bond,  a 
writ  of  elegit  issued  against  liis  lands.  A  suit 
having  been  brought  by  the  assignee  against  the 
sheriff  for  an  error  committed  in  executing  such 
writ,  and  a  judgment  obtained,  a  court  of  equity 


will  still  relieve  the  obligor,  and  the  sheriff  also 
on  the  ground  of  the  turpitude  of  the  originaJ 
transaction.     Woodson  v.  Barret.  2  H.  &  M.  bO. 

264.  The  assignee  of  a  bond  for  money,  won  at 
^ming  cannot  recover,  though  the  assignment  was 
tor  a  valuable  consideration,  and  though  he  had  no 
notice  of  the  origin  of  the  bond ;  unless  the  obli- 
gor, before  the  assignment,  induce  him  to  take  the 
bond  bypromising  to  pay  him  the  monev.  ib. 

265.  The  assignee  *of  a  bond  given  for  money 
lost  at  unlawful  gaming  stands  in  no  better  situa* 
tion  than  the  obligee  would  have  stood  *,  but  it  is 
otherwise,  both  at  law  and  in  equity,  if>  the  as- 
signee having  no  notice  of  the  legal  objections  tr> 
the  bond,  the  obligor  induce  him,  by  assurances  of 
payment,  to  receive  an  assignment  of  it.  Buckner 
v.  Smithy  1  Wash.  296. 

266.  In  such  case,  the  obligor's  being  an  infant, 
when  he  gave  the  bond,  does  not  prevent  his  be- 
ing bound  by  such  assurances  made  by  him,  ailer 
atUiining  his  full  age.  ib. 

267.  If  a  man  be  induced  by  the  obligor  to  pur- 
chase a  bond  given  for  a  gaming  consideration, 
not  knowing  tiiat  circumstance,  equity  will  not 
relieve  against  a  judgment  obtained  upon  it  by 
such  assignee.     Hoomes  v.  Smock,  I  Wash.  389. 

268.  After  a  bona  fide  assignment  of  a  bond  and 
notice  thereof  to  the  obligor,  he  cannot  be  re- 
strained by  an  attachment  m  chancery,  at  the  suit 
of  a  creditor  of  the  obligee,  from  paying  the  debt 
to  the  assi^ee,  notwithstanding  the  subpcsna,  with 
the  usual  indorsement  by  the  clerk,  was  served 

Xn  him  before  he  received  such  notice,  and 
rwards,  (but  before  he  answers  the  bill,)  the 
court  make  an  order  restraining  him  '^  from  pay 
ing  the  debt  which  he  owes  the  defendant."  Taze- 
well  y.  Barren,  4  H.  &  M.  259. 
'  269.  Therefore,  in  this  case,  the  obliffor  (though 
previously  served  with  a  subpoena)  naving  re- 
ceived notice  of  the  assignment  shortly  after  the 
bond  became  payable,  and  failing  for  near  six 
years  to  answer  the  bill,  (which  was  filed  before 
notice  was  given,)  was  not  allowed  (in  a  suit 
against  him  by  the  assignee)  any  deduction  of  in- 
terest, between  the  day  when  the  bond  became 
payable,  and  that  when  the  restraining  order  was 
set  aside,  ib, 

270.  The  assignee  of  a  bond  is  not  in  a  better 
situation  than  uie  assignor.  Stockton  v.  Cook,  3 
Munf.  68. 

271.  Though  he  take  the  assignment  for  valua- 
ble consideration,  and  without  notice,  yet  he  is 
subject  to  all  the  equity  of  the  obligor.  JforUm  v. 
Rose,  2  Wash.  233.  Picket  v.  Morris,  ib.  255. 
ScoU  V.  Shreeve,  12  Wheat.  605.  But  such  equity 
must  be  clearly  established  by  proof,  before  an 
assignee  without  notice  shall  be  affected  by  it. 
Mayo  V.  Giles,  1  Munf  533. 

xT2.  And  he  does  not  take  the  bond  subject  ti 
nny  equity  of  a  third  person,  not  a  party  to  it,  of 
which  he  has  no  notice.  Moore  v.  Holcornb,  3 
Leigh,  597. 

273.  The  assignee  of  a  bond  cannot  sue  as 
obligee,  but  must  set  forth  the  assignment  in  his 
declaration.  Gordon  v.  Brovme,  3  H.  &  M.  219. 
S.  P.  Strand  v.  Howell,  2  Pen.  649.  And  the 
assignment  must  be  proved  at  the  trial.  Jfixon  v. 
Dickey,  2  Pen.  676.  But  the  plaintiff  need  not 
state  nimself  assignee  in  the  summons  or  warrant. 
M^et  V.  Bolmer,  2  Pen.  712. 

274.  The  assignee  of  a  bond,  without  any  spe- 
cial agreement  on  the  part  of  the  assignor  to  in 
sure  tne  payment  thereof,  having  used  due  dili- 
gence to  recover  the  money  of  the  obligor,  without 
success,  has  an  implied  nght  to  recover  against 
the  assignor  by  action  of  indebitaius  assumpsit ; 
unless  there  be  an  agreement  to  the  contrary,  or 
some  special  circumstances  to  show  that  it  watf 
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aaa.  To  compel    performance 
favor  of  an  anignee,  beeauae  tir 


adventure  his  moae;  on 
obligor,  it  i>  neceanry, 
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r,  that  the  peTfon  confiding  should  have 
an   injuiy   Iherebj.      C^(y  t.  Allai, 
1  Manh.  466. 

230.  A  court  of  equity,  luring  diMolved  an 
injunction  obtained  by  the  obligor  againet  the 
assignee  of  a  bond,  becanse  the  payments,  for 
which  credits  were  eloimed  by  the  campWoanl, 
were  made  to  Ike  obligee  after  notice  of  the  os- 
■ignment,  ought  further  to  decree  that  the  obligee 
(being  a  defendant  to  Ihe  bill)  do  repay  the  aum 

— ■ — \   by   him,  as  soon  oa  the  complainant 

■""*  the  amount  of  the  Judgoient  to 
t.  Jerdans,  3  Muof.  436. 
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...    - I.  Taylor, 

>,  3  Halat.  94.  S.  P. 
Sayrn  v.  Luau,  i  Stew,  359. 

S32.  The  blank  indoTMment  and  delivery  of  a 
bond  give  the  holder  a  right  to  lue  and  collect 
the  money  due  thereon,  in  the  auignoT's  name. 
M-Jfuln/  V.  Cooptr,  3  Gill  &  Johns.  214. 

033.  The  only  Intent  of  the  Penniylvania  de- 
falcalloQ  act  vta  to  enable  the  ouignee  to  sue  in 
hia  own  name,  and  to  prevent  the  obligee  from 
releasing  oUer  Ihe  assignmcQl.  Whteltr  v.  Ilaghet, 
1  Doll.  i3. 

234.  The  osaignee  of  a  bond  tahea  it  at  hit  own 
peril,  and  stands  in  the  place  of  the  obligee,  >o  as 
to  let  in  every  defence  which  the  obligor  had 
against  the  obligre  at  the  time  of  the  assignment, 
or  nntice  of  the  assignment.  Wheeler  v.  Miights, 
I  Dall.  23.  fnglii  v.  Inglia,  S  Dall.  49.  RtauUc 
V.  Elticein,  '2  Yeales,  £).  Satoman  v.  Kimmel, 
6  Binn.  232.     Bury  v,  Hartman,  4  S.  /t  R.  177. 

235..  The  rule  established  in  these  cases  has 
never  been  carried  further  than  to  put  the  ao- 
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X«ment  between  him  and  the  obligi^e,  made 
r  the  bond  was  executed,  but  before  it  was 
assigned,  that  in  a  certain  event,  which  might 
and  did  happen  alter  the  assignment,  Ihe  bond , 
was  not  to  be  paid,  ib. 
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24tl.  For  where  A,  who  was  indebted  to  B.  i  " 
conaideratian  thereof  gave  his  bond  to  C,  acred' '.  '  '< 
of  B,  it  was  held  that  he  could  not  be  relic  *^,  .^ 

B   in  his  contract  with  him,  (A)  unleia  C    '-n^  '  .. 
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241.  The  covenant  implied  by  the  word  as'4,  *ti 

in  the  tianiter  of  a  bond, extends  only  toth'^*^  r' 
the  assignee  shall  receive  the  money  fri" "9  %  ^  '  ■',. 
obligor  to  his  own  use  ;  and  if  the  oblige«-M.  /**%    "--  " 
receive  it,  Ihat  then   the  assignor  wouW->^^^^'     .' 
•werable  over  for  it.      Cummingt  v.  Luiik  \    '"^  .    -v. 
444.  449.     Elliot  T.  MiUer,  Addis.  26U.       *.■^■|^     ■•^.  ■ 

342.  It  haa  been  ruled  that,  where  onc.'^..  *■  ■.,  4  " 
a  good  defence  against  the  original  o(\,.W;/ V  - 
knowledees  his  liability  after  an  aaai^S.  '^i, '  ~ 

is  neveruielesa  not  bound.      Ludaitk    ^.,  'f^.  '  *• 

Yeates,  4G4.  "^r^V     '^  L 
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some  time  S  failed,  and  E  took  yoowiaion  of  aU 
the  goods  in  his  store ,  (atnone  whieb  were  some 
of  the  articles  received  from  J,)  sold  them,  and 
applied  the  proceeds  to  tlie  payment  of  a  debt  due 
him  by  S,  and  of  indorsements  made  by  him  for 
S.  In  an  action  by  J  aeainst  E  for  the  goods 
sold  and  delivered  to  S,  held  that  there  was  no 
evidence  from  which  a  jury  might  infer  a  partner- 
ship, an  agency,  or  fraud,  between  E  and  S,  so  as 
to  make  &  liable,  ifmitk  y.  Edwards,  2  Har.  & 
Gill,  411. 

229.  To  compel  performance  of  a  oontract  in 
favor  of  an  assignee,  because  he  was  induced  to 
adventure  his  money  on  the  representations  of  the 
obligor,  it  is  necessary,  1st,  that  the  representa- 
tions should  have  been  deliberately  mane;  Sdly, 
that  they  should  have  been  honestly  confided  in ; 
and  lastly,  that  the  per«on  confiding  shonld  have 
sustained  an  injury  thereby.  Catey  y.  AlUnf 
1  Marsh.  465. 

230.  A  court  of  equity,  having  dissolved  an 
injunction  obtained  by  the  obligor  against  the 
assignee  of  a  bond,  because  the  payments,  for 
which  credits  were  claimed  by  the  compkinant, 
were  made  to  tlie  obligee  afler  notice  of  the  as- 
signment, ought  further  to  decree  that  the  obligee 
(being  a  defendant  to  the  bill)  do  repay  the  sum 
so  received  by  him,  as  soon  as  the  complainant 
shall  have  paid  the  amount  of  the  judgment  to 
the  assignee.    Rohpts  v.  JordanSf  3  Mum.  488. 

y.  Assignment  of  Bonds,  and  Liability  of  Assign- 
ors on  their  Assignment, 

231.  By  the  common  law,  an  assignee  of  a  bond 
cannot  sue  thereon  in  his  own  name,  though  it 
be  made  payable  to  the  obligee  or  his  assigns. 
Skinner  v.  Somes,  14  Mass.  107.  Smock  v.  Taylor, 
Coxe,  177.  Sheppard  v.  StUes,  2  Halst.  94.  S.  P. 
Savre  v.  Lucas,  2  Stew.  259. 

X32.  The  blank  indorsement  and  delivery  of  a 
bond  give  the  holder  a  right  to  sue  and  collect 
tiie  money  due  tiiereon,  in  the  assignor's  name. 
M'Jfulty  V.  Cooper,  3  Gill  &.  Johns.  214. 

233.  The  only  intent  of  the  Pennsylvania  de- 
falcation act  was  to  enable  the  assignee  to  sue  in 
his  own  name,  and  to  prevent  the  obligee  from 
releasing  ai\er  the  assignment.  Wheeler  y.  Hughes, 
1  Dall.  23. 

234.  The  assignee  of  a  bond  takes  it  at  his  own 
peril,  and  stands  in  the  place  of  the  oblige,  so  as 
to  let  in  ever^  defence  which  the  obligor  had 
against  the  obligee  at  the  time  of  the  assignment, 
or  notice  of  the  assignment.  Wheeler  v.  JIughes, 
i  Dall.  23.  Infflis  v.  Inglis,  2  Dall.  49.  Rundle 
y.  Etttcein,  2  Yeates,  23.  Solomon  v.  Kimmel, 
5  BinUi  232.     Bury  v.  Harhnan,  4  S.  &.  R.  177. 

235..  The  rule  established  in  these  cases  has 
never  been  carried  further  than  to  put  the  as- 
signee in  the  place  of  the  obligee  as  to  defalcation 
and  want  of  consideration.    9  S.  &  R.  141. 

230.  The  assignee  is  not  bound  by  any  agree- 
ment between  the  original  parties  inconsistent 
with  the  purport  or  legiu  effect  of  the  instrument, 
and  of  which  he  has  not  had  notice,  ib. 

237.  Therefore,  where  the  obligee,  on  the  same 
day  that  the  bond  and  warrant  of  attorney  were 
given,  agreed,  by  a  sepante  writing  not  under 
seal,  not  to  enter  up  judgment,  **  nor  get  it  done 
by  any  body  else,"  and  he  afterwards  assigned  to 
the  plaintiit  for  a  valuable  consideration,  T^ithout 
notice  of  the  agreement,  it  was  held  that  the 
assignee  was  not  bound  by  the  agreement.  Da- 
vis V.  Barr,  9  S.  &  R.  137. 

238.  One  about  to  take  an  assignment  of  a 
bond  is  bound  to  inquire  into  every  circum- 
stance that  might  be  set  up  against  payment  of 
any  part  of  the  debt;  and  having  failed  to  do  so, 


he  stands  exactly  in  the  plaoe  of  the  obligF*. 
Frantz  v.  Brown,  1  Pennsyl.  257.  An  obligor 
may  therefore  set  up,  as  a  defence  to  the  payment 
of  his  bond  in  the  jiands  of  an  assignee,  a  parol 
agreement  between  him  and  the  obligee,  ooade 
aller  the  bond  was  executed,  but  before  it  was 
assigned,  that  in  a  certain  event,  which  mi^t 
and  did  happen  afler  the  assignment,  the  bond 
was  not  to  be  paid,  ib, 

239.  Where  the  obligor  gave  the  assignee  a  new 
bond  with  lon^r  day  of  payment,  in  consideration 
of  the  one  assigned,  it  was  held  that  this  did  not 
bar  him  of  an  equity,  then  unknown,  against  tl]e 
obligee.    Pile  v.  Shannon,  Hardin,  53.   Sed  qvetre: 

24U.  For  where  A,  who  was  indebted  to  B,  in 
consideration  thereof  gave  his  bond  to  C,  a  creditor 
of  B,  it  was  held  that  he  could  not  be  relieved 
from  his  bond  on  account  of  a  fraud  committed  by 
B  in  his  contract  wiUi  him,  (A)  unless  C  were 
privy  to  that  fraud*.  Morrison  v.  Clay,  Hardin, 
421. 

241.  The  covenant  implied  by  the  word  assigned 
in  the  transfer  of  a  bond,  extends  only  to  this,  that 
the  assignee  shall  receive  the  money  from  the 
obligor  to  his  own  use ;  and  if  the  obligee  should 
receive  it,  that  then  the  assignor  would  be  an- 
swerable over  for  it.  Cummings  v.  Lynn,  1  DaU. 
444.  449.     Elliot  v.  MiUer,  Addis.  269. 

242.  It  has  been  ruled  that,  where  one  who  has 
a  good  defence  against  the  original  obligee  ac- 
knowledges his  liability  afler  an  assignment,  he 
is  nevertheless  not  bound.  Ludwick  v.  CroU,  2 
Yeates,  464. 

243.  But  if  an  innocent  assignee  is  induced  to 
take  an  assignment  by  the  obligor's  promise  to 
pay  it,  the  latter  is  concluded,  ib.  Games  v.  Field, 
2  Teates,  541.  Weaver  v.  JfCorkle,  14  S.  &  K. 
304. 

244.  Where  a  bond  has  been  assigned  in  con- 
formity with  the  act  of  1715,  a  payment  made  by 
the  obligor  to  the  obligee  before  notice  of  the 
assignment,  is  good.  Sury  y.  Hartman,  4  S.  d^ 
R.  175.     Brindle  v.  M'llvatne,  9  S.  &  R.  74. 

245.  Where  A  save  a  bond  for  the  purchase 
money  of  land,  and  at  the  same  time  took  a  bond 
with  surety  from  the  vendor  for  the  conveyance 
of  a  ^ood  titie,  upon  which  suit  was  brought,  it 
was  held  that  it  was  not  competent  for  A,  in  an 
action  brought  ag^ainct  him  by  an  assignee  of  his 
bond,  to  give  evidence  of  a  failure  of^considera- 
tion,  without  showing  in  the  first  place  the  insol- 
vency of  both  principal  and  surety  in  the  bond 
given  to  himself,  or  that  he  had  sustained  damage 
beyond  the  loss  of  the  land.  Solomon  y.  Kimmel, 
5  Binn.  232. 

246.  And,  it  seems,  the  obligor  ought  to  be  con- 
fined to  a  defence  arising^  out  of  the  original  trans 
action,  or  the  framing  of  the  obligation,  or  subse- 
quent direct  payment.     Cook  v.  Ambrose,  Addis. 
323. 

247.  The  assignor  of  a  bond  is  not  liable  to  the 
assignee  on  default  of  the  obligor,  if  the  circum- 
stances were  equally  in  the  knowledge  of  both, 
and  the  assignee  took  the  risk.  Graham  v.  Con- 
dy,  Addis.  .55. 

248.  Aliter,  if  there  be  an  undertaking  by  the 
assignor  that  the  bond  shall  be  paid,  and  reason 
able  diligence  by  the  assignee,   it. 

249.  IT  the  obligee  of  a  bond  assign  it,  notice 
ought  to  be  given  to  the  obligor,  in  order  to  pre- 
vent his  payinff  the  money  to  the  person  who  nas 
thus  parted  with  his  interest.  But  there  is  no 
positive  law  that  requires  a  first  assignee  of  a 
chose  in  action  to  notify  a  subsequent  one.  Inglis 
v.  Infflis,  2  Dall.  49. 

250.  In  an  action  by  the  assignee  of  a  bond 
against  the  obligor,  parol  evidence  that  the  prin- 
cipal or  interest  of  the  bond  was  intended  to  nave 
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been  made  phvMe  at  a  later  period  than  appeared 
on  the  face  of  the  bond,  is  i^fulinissible.  Davis  y. 
Cammel,  Addis.  233.     Cook  v.  Ambrose,  ib.  32^. 

Sol.  An  assignment,  though  not  in  all  the 
forms  of  law,  vests  the  equitable  interest  in  the 
assignee,  and  the  assignor  will  not  afterwards  be 
permitted  to  exercise  any  authority  over  the  prop- 
erty assigned.     Buchanan  v.  Taylor^  Addis.455. 

*^2.  If  a  debtor  who  has  paid  a  bond  stand  by, 
and  see  it  assigned  for  a  valuable  consideration, 
and  concealing  nis  payment,  declare  the  debt  just, 
he  shall  pay  it  again  to  the  assignee,  ib, 

253.  A  bond,  payable  to  A,  with  a  note  sub- 
joined by  A,  that  it  was  for  the  use  of  B,  was 
assigned  by  3  to  C.  This  is  not  an  assignment, 
according  to  the  act  of  1715,  but  only  a  transfer 
of  the  equitable  interest  in  the  bond ;  and  C  can- 
not, by  virtue  thereof,  maintain  an  acUon  against 
the  obligor  in  his  own  name.  Cummings  v.  ijynn, 
1  Dall.  444. 

254.  On  the  dissolution  of  a  partnership,  one 
partner  gives  a  bond,  with  sureties,  to  the  other 
partner,  his  executors  and  assigns,  conditioned  to 
pay  off  the  company  debts,  and  indemniiy  him ; 
which  is  afterwards  assigned  to  trustees,  for  the 
use  of  the  partnership  creditors.  Held,  on  demur- 
rer, that  the  bond  may  be  well  sued  in  the  name 
of  the  obligee  for  the  use  of  the  creditors.  Kerr 
Y.  Hawthorne^  4  Yeates,  170. 

^)5.  A  second  assignee  of  a  bond  takes  it  sub- 
ject to  all  the  equities  existing  at  the  time  of  the 
second  assignment  between  the  obligor  and  first 
assignee,  tnough  such  equities  may  have  arisen 
before  the  first  assignment.  Metzgar  v.  Metzgar, 
1  Rawle,  227.  Sed  vide  Duncan  v.  ff^ray^  4 
Yeates,  371.    Ante,  204. 

256.  The  assignee  of  a  bond  is  not  liable  to  any 
equity  between  the  original  parties  subsequent  to 
the  assignment  and  notice.  Jfewmun  v.  Crocker, 
1  Bay,  246. 

257.  The  assignee  of  a  bond  under  the  Virginia 
statute  acquires  an  equitable  but  not  a  legal  title 
to  the  debt,  which  he  may  assert  at  law  in  his  own 
name,  or  in  the  name  of  the  obligee.  Garland  v. 
RichesoHj  4  Rand.  266. 

258.  Before  the  sUtute  of  March,  1821,  the 
right  of  the  assignee  of  a  bond,  to  demand  pay- 
ment thereof  in  a  court  of  equity,  which  existed 
before  the  statute  authorizing  him  to  sue  at  law  in 
his  own  name  upon  the  assignment,  was  not  im- 
paired by  that  statute,  but  the  latter  remedy  was 
cumulative,  and  additional  to  the  former.  Winn 
V.  BotoUs,  6  Munf.  23. 

259.  Before  the  statute  of  1795,  the  assignee  of  a 
bond  with  collateral  condition  could  not  sue  on  it 
in  bis  own  name.  Craig  v.  Craig,  1  Call,  483. 
Henderson  v.  Hepburn,  2  Call,  232.  LMois  v.  Har- 
tooody  6  Cranch,  82. 

260.  An  assignment  made  after  that  statute,  by 
which  bonds  with  collateral  conditions  were  made 
assignable,  is  good,  though  the  bond  was  dated 
before  the  act    Meredith  y.  Duval,  1  Munf.  76. 

261.  A  prison-bounds  bond,  though  taken  to  the 
sherifF  as  such,  and  to  his  executors,  administra- 
tors, or  assigns,  may  be  assigned  by  him  to  the 
creditor,  and  a  suit  may  be  maintainea  upon  it.  ib. 

262.  If  the  prisoner  depart  from  the  rules,  by 
an  illegal  discharge  from  tne  sheriff,  the  creditor, 
having  an  assignment  of  the  bond,  has  his  elec- 
tion to  bring  suit  upon  it,  or  to  sue  the  sheriff,  ib. 

263.  A  judgment  having  been  obtained  against 
an  obligor  in  a  bond,  (for  money  won  at  un&wful 
gaming.)  by  an  assignee,  for  valuable  consideration, 
and  witnout  notice  ol  the  origin  of  the  bond,  a 
writ  of  elegit  issued  against  liis  lands.  A  suit 
having  been  brought  by  the  assignee  against  the 
sheriff  for  an  error  committed  in  executing  such 
writ,  and  a  judgment  obtained,  a  court  of  equity 


will  still  relieve  the  obligor,  and  the  sheriff  also 
on  the  ground  of  the  turpitude  of  the  originaJ 
transaction.     Woodson  v.  Barret,  2  H.  <&  M.  80. 

264.  The  assignee  of  a  bond  for  money,  won  at 
gaming  cannot  recover,  though  the  assignment  was 
for  a  valuable  consideration,  and  though  he  had  no 
notice  of  the  origin  of  the  bond ;  unless  the  obli- 
gor, before  the  assignment,  induce  him  to  take  the 
bond  by  promising  to  pay  him  the  mone^.  ib. 

265.  The  assignee  *of  a  bond  given  for  money 
lost  at  unlawful  gaming  stands  in  no  belter  situa* 
tion  than  tlie  obligee  would  have  stood  *,  but  it  is 
otherwise,  both  at  law  and  in  equity,  if,  the  as- 
signee having  no  notice  of  the  legal  objections  to 
the  bond,  the  obligor  induce  him,  by  assurances  of 
payment,  to  receive  an  assignment  of  it.  Bu^kner 
V.  Smithy  1  Wash.  296. 

266.  In  such  case,  the  obUgor*s  being  an  infant, 
when  he  gave  the  bond,  does  not  prevent  his  be- 
ing bound  by  such  assurances  made  by  him,  after 
attaining  his  full  age.  t6. 

267.  if  a  man  be  induced  by  the  obligor  to  pur- 
chase a  bond  given  for  a  gaming  consideration, 
not  knowing  uiat  circumstance,  equity  will  not 
relieve  against  a  judgment  obtained  upon  it  by 
such  assi^ee.     Hoomea  v.  Smock,  1  Wash.  389. 

268.  After  a  bona  fide  assignment  of  a  bond  and 
notice  thereof  to  the  obligor,  he  cannot  be  re- 
strained by  an  attachment  in  chancery,  at  the  suit 
of  a  creditor  of  the  obligee,  from  paying  the  debt 
to  the  assignee,  notwithstanding  the  subpwna,  with 
the  usual  indorsement  by  the  clerk,  was  served 
upon  him  before  he  received  such  notice,  and 
afterwards,  (but  before  he  answers  the  bill,)  the 
court  make  an  order  restraining  him  "  from  pay 
ing  the  debt  which  he  owes  the  defendant."  taze- 
well  v.  BarreU,  4  H.  &  M.  259. 

'  269.  Therefore,  in  this  case,  the  obligor  (though 
previously  served  with  a  subpoena)  naving  re- 
ceived notice  of  the  assignment  shortly  after  the 
bond  became  payable,  and  failing  for  near  six 
years  to  answer  the  bill,  (which  was  6Ied  before 
notice  was  given,)  was  not  allowed  (in  a  suit 
against  him  by  the  assignee)  any  deduction  of  in- 
terest, between  the  day  when  the  bond  became 
payable,  and  that  when  the  restraining  order  was 
set  aside,  ib. 

270.  The  assignee  of  a  bond  is  not  in  a  better 
situation  than  tne  assignor.  Stockton  v.  Cook,  3 
Munf.  68. 

271.  Though  he  take  the  assignment  for  valua- 
ble consideration,  and  without  notice,  yet  he  is 
subject  to  all  the  equity  of  the  obligor.  Jforton  v. 
Rose,  2  Wash.  233.  Picket  v.  Morris,  ib.  255. 
Scott  V.  Shreeve,  12  Wheat.  605.  But  such  equity 
must  be  clearly  established  by  proof,  before  an 
assignee  without  notice  shall  be  affected  by  it. 
Mavo  V.  Giles,  1  Munf.  533. 

272.  And  he  does  not  take  the  bond  subject  ti 
any  equity  of  a  third  person,  not  a  party  to  it,  of 
which  he  has  no  notice.  Moore  v.  Jaolcomif,  3 
Leigh,  597. 

2/3.  The  assignee  of  a  bond  cannot  sue  as 
obligee,  but  must  set  forth  the  assignment  in  his 
decmration.  Gordon  v.  Brotone,  3  H.  &M.  219. 
S.  P.  Strand  v.  Howell,  2  Pen.  649.  And  the 
assignment  must  be  proved  at  the  trial.  Jfixon  v. 
Dickey,  2  Pen.  676.  But  the  plaintiff  need  not 
state  nimself  assignee  in  the  summons  or  warrant. 
Moffet  V.  Bolmer,  2  Pen.  712. 

274.  The  assignee  of  a  bond,  without  any  spe- 
cial agreement  on  the  part  of  the  assignor  to  in 
sure  tne  payment  thereof,  having  used  due  dili- 
gence to  recover  the  money  of  the  obligor,  without 
success,  has  an  implied  n^ht  to  recover  against 
the  assignor  by  action  of  inddntaius  assumpsit ; 
unless  there  be  an  agreement  to  the  contrary,  or 
some  special  circumstances  to  show  that  it  watf 
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not  so  intended  by  the  partic's  at  the  time  of  the 
^gnment.  MaekU  v.  Dans,  2  Wash.  219.  See 
4  Can,  492. 

275.  Such  right  in  the  assignee  was  not  given 
by  the  act  of  assembly,  by  which  bonds  were 
made  assignable,  but  existed  at  the  common  law. 
lb.    Sed  vide  OarreUie  v.  Faniwas,  1  Pen.  20. 

276.  The  assipiment  of  a  bond  imports  in  it- 
self a  debt  due  from  the  assignor  to  the  assignee. 
2  Wash.  219.  . 

.  277.  The  assignor's  liability  can  only  reach  the 
sum  actually  received  by  lum,  as  the  considera- 
tion for  makmg  the  assignment,  in  case  he  be  able 
to  prove  it.^  If  he  cannot,  it  is  to  be  presumed 
that  he  received  a  sum  equal  to  that  due  upon  the 
bond.  If,  incautiously,  the  consideration  actually 
received  be  not  stated  in  the  assignment,  and  it 
can  no  otherwise  be  proved,  a  court  of  equity  is 
open  to  the  assignor,  and  he  may  there  seek  a 
discovery  of  the  fact.  ift. 

278.  The  assignee  of  a  bond  cannot  recover 
against  the  assignor  upon  a  declaration  stating 
that  the  plaintiff  orought  suit  and  obtained  a  judg- 
ment, which  was  enjoined,  upon  a  bill  claiming 
equitable  discounts,  on  account  of  certain  dealings 
and  transactions  between  the  obligor  and  assignor 
before  the  assignment,  and  that  the  plaintiff  was 
thereby  entirely  debarred  from  collecting  the  debt; 
without  stating  that  the  injunction  was  made  per- 
petual, or  what  proceedings  took  place  thereon. 
Afaung  v.  ^rbudde,  6  Munf  315. 

279.  A  bond  may  be  assigned  in  general  terms, 
with  a  verbal  agreement  that  the  assignor  shall 
not  be  responsible ;  and  thereupon  he  will  not  be 
responsible  even  to  a  subsequent  assignee,  having 
no  notice  of  sueh  agreement.  Shihbs  v.  Burweu, 
2  H.  &  M.  536. 

280.  The  assignee  of  a  bond  may  recover  of 
the  assignor,  after  suing  the  obligor,  and  obtaining 
a  judgment  and  execution  with  a  return  of  ''  nut- 
iabonay"  notwithstanding  his  attorney  directed 
that  appearance  bail  be  not  required  of  the  obligor. 
Hmrrison  v.  Raine,  5  Munf.  456. 

281.  A  bond  was  assigned  in  these  words:  — 
<*  For  value  received,  I  assign  the  within  bond  to 
A.  S.,  and  make  myself  responsible  for  the  payment 
thereof,  should  B,  (the  obligor,)  who  resides  in  O, 
prove  insolvent.'*  This  special  assignment  does 
not  vary  the  nature  of  the  understanding,  nor 
affect  tiie  assignor's  liability ;  as,  wilhout  an  ez- 

Kress  stipulation  to  the  contrary,  he  would  have 
&en    so   liable   by  the  mere  operation  of  law. 
Goodail  V.  Stuart,  2  H.  &  M.  ]<J5. 

282.  In  general,  the  return  of  tlie  sheriff  of 
'*  no  effects  '  on  an  execution  in  favor  of  an  as- 
signee of  a  bond  against  the  obligor,  is  sufficient 
to  charge  the  assignor;  so  that  in  an  action 
against  nim,  no  proof  that  the  obligor  was  not  in- 
solvent can  be  admitted,  ib. 

283.  The  assignee  is  not  bound  to  sue  the 
obligor,  before  resorting  to  the  assignor,  if  the 
former  be  notoriously  insolvent.  Saunders  v. 
MarshaU,  4  H.  &  M.  465. 

284.  In  Kentucky,  the  assignee  has  a  remedy 
on  the  assignor,  though  he  took  out  a  ea.  sa, 
against  the  obligor  without  a  previous  or  subse- 
quent fi.  fa.  —  the  schedule  showing  that  no 
property  could  be  found;  and  the  obligor's  in- 
solvency may  be  proved  by  parol,  in  addition  to 
the  record  evidence.  Bryan  v.  Perry,  5  Monr. 
975.     See  Crawjord  v.  Berrtf,  6  Gill  &.  Johns.  63. 

285.  In  a  suit  by  the  assignee  sninst  the  as- 
signor of  a  bond,  if  it  appear  that,  uler  judgment 
against  the  obligor,  a  JL  fa.  was  returned  "  nulla 
bSna"  and  that  afterwards  the  assignee  sued  out 
41  ea.  sa.,  upon  which  the  return  was  "  executed 
on  the  body  of  the  defendant,  who  stands  com- 
ihitted  to  the  prison  bounds,  as  per  bond,"  dicc.,ihe 


pliintiff  caattot  raeovet ,  but  moat  be  comMerM 
as  having  lMt>ught  his  action  prematuiely;  be- 
cause, tor  aught  Uiat  Ippears  in  the  record,  tne  obli- 
gor is  still  in  custody  under  the  ea.  sa.,  or  may  hava 
paid  the  debt.    Johnston  v.  Hockley,  6  Munf.  446. 

286.  The  consideration  received  is  the  measure 
of  the  assignor's  responsibility.  Duncan  v.  LiiuU, 
2B^,424. 

287.  If  a  judgment  of  a  ooonty  court  be  assign- 
ed, and  afterwards  reversed  by  tne  superior  court, 
the  assignee  may  thereupon  sue  the  assignor,  with- 
out carrying  the  case  to  the  court  of  appeals. 
Arnold  V.  Hickman,  6  Mnnf.  15. 

288.  The  assignor  of  a  judgment  is  not  liable 
for  the  debtor's  failure  to  pay,  unless  there  has 
been  an  express  warranty  or  fraud.  Jackson  v. 
Crawford,  12  S.  &  R.  165.  14  S.  d^  R.  290. 

289.  The  assignor  of  a  judgment  Is  liable  for 
the  costs  awarded  in  setting  aside,  for  irregularity, 
an  execution  issued  by  the  assignee.  fVorden  v. 
Orange  Co.  Bank,  2  Wend.  246. 

290.  So  he  is  liable  if  execution  be  issued  upon 
the  judgment  afler  it  is  satisfied.  Brown  v.  ree- 
fer, 7  Wend.  301. 

291.  In  New  Jersey,  it  is  held  that  a  mere  as- 
sign ment  of  a  bond  or  sealed  bill  gives  no  remedy 
against  the  assignor,  in  case  of  the  obligor's  fail- 
ure to  pay  the  assignee.  Oarretsie  v.  Wanness , 
1  Pen.  2b.  Harris  v.  Clark,  ib.  158.  Boylan  v. 
DUkerson,  2  Pen.  430.  Contra,  Mekelm  v.  Bar- 
net,  Goxe,  86.  S.  P.  in  South  Carolina,  Parker 
V.  Kennedy,  1  Bay,  398.  Walker  v.  ScoU,  2  N.  & 
M.  286.  And  Kentucky.  Rolnnson  v.  Whiie^ 
4  Litt.  238.  And  in  Tennessee.  Looney  v.  Pinck- 
Stan,  1  Overt.  384. 

292.  If  one  sells  a  bond  without  assigning  it,  he 
is  presumed  not  to  be  liable  on  it.  Qrayham  y. 
Porter,  Hardin,  27. 

2!)3.  An  assignment  on  a  sealed  bill,  in  the 
words  following,  viz.  '^  I  assi^  my  right  to  the 
within  bill,  and  guaran^  its  payment,"  will 
authorize  a  recovery  agamst  the  guarantor,  on 
such  sealed  bill,  although  no  demand  of  payment 
be  made,  or  notice  given,  as  in  cases  of^  promis- 
sory notes.    Stout  v.  ^entnson,  1  South.  178. 

S94.  The  obligor  cannot  defend  on  the  ground 
of  a  usurious  contract  between  the  obligee  and 
assignee.    LUtell  v.  Hord,  Hardin, 81. 

295.  Since  the  statute  of  1797,  an  assignee  of  a 
bond  <<  for  the  payment  of  money  *'  roust,  in  New 
Jersey,  sue  in  his  own  name.  Reed  v.  Bainbridgty 
1  South.  357.  Carhart  y.  MUler,  2  ib.  573. 
Though  the  bond  be  not,  by  its  terms,  payable 
to  order  or  assigns.  Shepvard  v.  Stites,  2  Halst. 
90.  And  he  takes  it  subject  to  all  equities  thai 
existed  against  it  in  the  hands  of  the  obligee ;  and 
the  obligee's  fraud  in  obtaining  it  may  Be  set  up 
against  Uie  assignee,  though  lie  purchased  for 
valuable  consideration  and  without  notice.  Bar- 
rofo  V.  Bisvham,  6  Halst.  110. 

296.  Delay  for  three  months  ailer  the  term,  in 
suing  out  an  execution  on  a  judgment  obtained 
against  the  obligor,  is  conclusive  against  the  as- 
signee's claim  to  recover  of  the  assignor.  TVtsi- 
ber  v.^Wehb,  1  Monr.  102.  See  Mekelm  v.  Bamet, 
Coxe,  86.    M'Gee  v.  Lynch,  3  Hayw.  108. 

297.  A  mortgage  of  the  obligor's  estate  to  the 
assignor  to  indemnify  him  against  the  recoil  of  the 
demand,  does  not  dispense  with  the  necessity  of 
due  diligence  by  suit.    1  Monr.  102. 

298.  An  assignor  of  a  bond  for  land  is  responsi* 
ble  to  the  assignee  only  in  case  the  obligor  fails  to 
make  the  titie,  and  is  unsucoessfUUy  prosecuted  for 
the  damages,  with  due  diligence.  Moredoek  v.  Bawh 
Ungs,  3  Monr.  565.  S.P.  Bedal  y.  SmUh,  ib.  291. 

299.  If  a  bond  then  in  suit  for  conveyance  of 
property  be  assigned,  and  the  assignor  agree  to 
refund  to  the  assignee  the  value  thereof  if  the 
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pnmttf  th^uld  Mt  1)6  reoaif«4  ob  the  boad,  it  is 
•ttfficieiily  in  «  suit  on  this  a^ement,  for  the  10- 
•ignee  to  aver  in  his  declaration  that  the  proper- 
ty waa  not  received  in  the  salt  pending  at  the 
tine  of  the  agreement.  Ferguson  ▼.  Sanooed, 
7  Cimnch,  408. 

900.  Where  a  bond  is  assiened  by  A  for  Bv  and 
Ihe  declaration  alleges  it  to  oe  the  assignment  of 
B,  A's  authorit|r  must  be  disputed  in  the  court 
below,  or  it  cannot  be  in  the  appellate  court. 
HuiibU  V.  Mullanphy,  Hardin,  296. 

301.  Although  a  replevin  bond  may  be  assigned 
to  a  third  person,  the  execution  thereon  most  still 
issue  in  the  name  of  the  obligee ;  and  a  delivery 
bond  taken  to  the  assignee  by  virtue  of  said  eze- 
cution,  is  irregular.     Jones  v.  Ftnoell,  5  l^tt.  1^9. 

302.  In  the  sale  of  a  promissory  note,  held  by 
blank  indorsement  without  assignment,  there  is 
no  implied  contrast  to  be  responsible  for  the  sol- 
vency of  the  maker.  MmrkUy  y.  ffitherSf  4 
Monr.  15. 

303.  An  assignment  of  part  of  a  negotiable  in- 
strument will  not  authorize  the  assignee  to  sue  in 
his  own  name,  nor  in  conitinction  with  the  obligee. 
HMbhard  v.  Pratkar,  I  Bibb,  178.  8.  P.  BiA  v. 
akinner,  2  Bibb,  57. 

904.  Such  an  assignment  makes  the  assignor 
responsible  to  the  assignee  for  the  amonnt  as- 
signed, when  collected ;  and  the  law  implies  an 
agreement  on  the  part  of  the  assignor  to  use  rea- 
sonable diliffence  to  recover  of  the  obligor,  ib. 

305.  If  the  assi|rnee  sues  a  fieri  facuu  against 
the  obligor,  which  is  returned  nulla  ooiui,  and  then 
a  cff.  sa,j  upon  which  the  debtor  is  arrested  and 
discharged  for  want  of  security  for  costs,  this  is 
not  laches,  unless  the  debtor  had  property  not 
within  the  reach  of  n  fieri /(Mas.  Young  v.  Co»by, 
3  Bibb,  227. 

306.  The  assignee  of  a  bond,  who  waves  his 
right  to  bail,  by  prooeedin||  by  petition  and  anm- 
mons,  must  show  the  obligor's  insolvency  by  ea, 
M.,  and  not  dUunde,  Cdyer  v.  Whilaker,  2  Marsh. 
196. 

307.  The  assignee's  neglect  for  five  months  to 
sue  ont  a  ea.  #a.,  after  the  return  of  \hefiari  facias^ 
discharges  the  assignor.  Smith  v.  BhaU,  2  Marsh. 
523. 

306.  The  assignor  of  a  bond  is  liable  to  the  as- 
signee, in  case  of  the  insolvency  of  the  obligor. 
SmaUtoood  v.  IVoodSj  1  Bibb,  547. 

309.  But  the  assignee  must  previously  use  due 
diligence,  and  take  every  compulsory  process  of 
the  law  against  the  debtor,  unless  he  was  out  of 
the  commonwealth,  and  such  absence  was  not 
contemplated  by  the  assignor  and  assignee,  ib, 

310.  In  an  action  by  the  assignee  against  the 
assignor  of  a  bond,  the  declaration  must  aver  a 
consideration.    Duncan  v.  UUeU,  2  Bibb,  424. 

31 1 .  In  an  action  on  a  covenant  by  the  assignor 
of  a  bond  for  the  solvency  of  the  obligor,  the 
plaintiff  must  aver  due  diligence,  and  the  defend- 
ant may  by  plea  traverse  the  &ct.  Campbdl  v. 
HopwHy  1  Marsh.  228. 

312.  In  declaring  on  an  obligation  assigned,  it 
must  appear  by  the  declaration  that  the  debt  has 
not  been  paid  to  the  assignor.  KeeUm  v.  Scant- 
land,  Hardin,  149.    Lynch  v.  Barr,  Pr.  Dec.  197. 

313.  In  declaring  m  the  name  of  an  assignee 
on  a  bond,  it  is  not  necessary  U>  refer  to  the  act 
of  assembly  authorizing  the  assignee  to  sue  in  his 
own  name.     Gano  v.  daughter ^  Hardin,  76. 

'  314.  Aliter,  in  an  oflSciaf  bond,  where  there  is  a 
special  and  particular  legislative  provision.  Todd 
V.  M*CUnaehany  Pr.  Dec.  259. 

315.  A  note  or  bond  may  be  assigned  on  a  sepa- 
rate instrument,  so  as  to  anthorize  an  action  in  the 
name  of  the  assignee.  Jnstone  y.  WiUiamsonf  2 
Bibb,  83. 
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316.  Aa  obUfee  assigned  bonds  to  A,  who  as- 
signed them  to  B,  ^  holding  himself  answerable 
for  the  ultimate  payment.'  B  assigned  to  C. 
Held  that  on  B's  diligent  prosecution  of  those 
who  stood  liable  before  A,  or  proof  of  the  inutility 
of  such  prosecution,  B  was  entitled  to  an  action 
againat  A,  on  his  contract  of  indemnity.  Lewis 
V.  HoblitzeU,  6  Gill  «&  Johns.  259. 

317.  Where  a  ^oint  obligation  of  three  b  as- 
signed, so  as  to  limit  the  assignee's  right  of  re- 
covery to  one  of  them  alone,  the  assignee  can  sue 
only  in  the  assignor's  name ;  and  all  the  obligors 
must  be  joinecT  in  the  suiL  Logan  v.  Boss,  I 
Marsh.  306. 

318.  A  return  of  niiUa  bona  on  a  fi€ri  facias  is 
not  evidence  sufficient  to  prove  the  insolvency  of 
the  obligor,  in  a  suit  by  the  assignee  against  the 
assignor.    Eddings  t.  Ulasscocky  1  M.  &  M.  295. 

319.  But  other  evidence,  besides  the  return  of 
a  ea.  sa.,  is  sufficient  to  establish  his  insolvency. 
Wilson  V.  Miller,  Harper,  437. 

320.  In  Knntucky,  a  bend  for  the  conveyance 
of  land  is  assignable,  and  the  assignee  may  sue 
thereon  in  his  own  name.  Conn  v.  Jones f  Hardin, 
8.    JVevAm^  T.  fFsUs,  ib.  662. 

321.  The  Ohio  statute  of  1810,  making  bonds 
assignable,  and  authorizing  the  asaignee  to  sue  in 
his  own  name,  is  restricted,  by  jumcial  construc- 
tion, to  bonds  for  a  sum  or  sums  certain,  payable 
in  money  or  property.  M*Cutchen  v.  Keith,  2 
Ham.  262. 

322.  Hence  a  bond  for  the  conveyance  of  land, 
to  which  no  value  is  affixed,  is  not  within  the 
statute,   ib.    See  1  Breese.  300. 

323.  In  a  suit  by  an  assignee  of  a  bond,  he  must, 
on  the  plea  of  non  est  factum,  prove  the  assign- 
ment. M'Jdurtry  v.  Campbell,  1  Ham.  262. 
Wright's  case,  2  H<y  w.  150. 

324.  But  it  is  not  necessary,  in  sUch  suit,  to 
prove  a  consideration  for  the  assignment. .  Howell 
V.  BulkUy,  1  N.  &  M.  250. 

325.  And  by  the  Ohio  statute,  the  execution  of 
the  bond  need  not  be  proved,  unless  the  defendant 
make  affidavit  of  the  truth  of  his  plea.  1  Ham. 
262.    ^Ziter,  in  North  Carolina.    2  Hay  w.  150. 

326.  In  an  action  by  the  assignee  of  a  bond, 
under  the  Maryland  act  of  1763,  against  the  as- 
signor, it  is  not  necessary  to  prove  the  execution 
<»  the  bond ;  but  there  must  be  proof  that  the  as- 
signment was  signed  and  sealed  by  the  assignor, 
and  that  the  assignee  used  due  diligence  to  recov- 
er the  money  from  the  obligor.  Parrott  v.  Gibson, 
1  Har.  ^k  J.  398.  See  Boyer  v.  Turner,  3  Har.  & 
J.  285. 

327.  The  oath  required  by  the  statute  must  be 
indorsed  on  the  assigned  bond,  before  the  assignee 
can  sue  the  obligor  on  it.  Dorsey  v.  Baines,  2 
Har.  &  M*Hen.  477.  See  Boyer  v.  Turner,  ubi 
sup. 

328. ,  If  the  assignor  of  a  bond  guaranty  pajr- 
ment  of  the  balance  due  on  it,  when  he  has  previ- 
ously released  one  of  the  obligors,  on  pavment  of 
his  share,  the  assignee,  being  ignorant  of  the  fact 
at  the  time  of  the  assiffnment,  may  recover  the 
balance  of  the  assignor.  H^Ulson  v.  Winn,  2  Bav ,  517. 

329.  In  Virginia,  an  assignee  of  a  bond  need 
not  prove,  in  a  suit  against  the  assignor,  the  hand- 
writing of  prior  indorsers.  M*  WHUams  v.  Smith, 
1  Call,  123. 

330.  By  the  South  Carolina  sUtule  of  1798,  the 
assignee  of  a  bond  or  note  not  payable  to  assigns, 
&c.,  may  sue  on  it  in  his  own  naiAe.  Farmer  v. 
Baker,  2  Const.  Rep.  752.  . 

331.  And  8  bond  taken  under  the  prison-bounds 
act  is  assignable.  TolUson  v.  MiUer,  Harper,  369. 
Contra,  Peck  v.  Glover,  1  N.  SL^.  582. 

3^.  A  person  in  pcMiession  ofa  bond,  assigned 
in  blank,  is,  prima  fade,  the  owner ;  and  the  obU 
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ffor,  paying  him  bama  fids,  wiH  be  dwthaiaed. 
hmuy  V.  JifMdt,  Harper,  156. 

333.  Any  eyidence  showing  that  the  payment 
was  bona  fide  should  be  received  without  regard  to 
the  oblitfee's  intentions  when  he  made  the  assign- 
ment, w. 

334.  The  North  Carolina  act  of  1786,  making 
bonds  negotiable,  does  not  apply  to  bonds  payable, 
either  in  whole  or  in  part,  in  specific  articles. 
Campbell  ▼.  Mumfard^  1  Hay  w.  398.  JamUson  t. 
Farr,  ib.  182. 

335.  Nor  to  bonds  executed  before  the  passage 
of  the  act  WiUdnson  v.  Wright.  1  Taylor,  W. 
C.  &  N.  341. 

336.  If  the  assignee  do  not  sue  the  obligor  with- 
in a  year  from  the  time  of  assignment,  he  loses  his 
remedy  against  the  assignor.  Oreenlee  v.  Young, 
t  Hay  w.  3. 

337.  But  the  assignor  is  not  released  by  the  ob- 
ligor's discharge  from  a  ea.  so,  under  an  insolvent 
law.     Greer  v.  BlackUd^ey  1  Taylor,  122. 

338.  Prior  to  the  passing  of  the  Alabama  stat- 
ute of  1832,  (subjecting  bonds,  payable  in  bank,  to 
the  law  merehant,)  it  was  not  necessary,  in  order 
to  charee  the  assignor,  that  a  demand  of  payment 
should  he  made  at  the  bank.  Woodcock  v.  Camp- 
beU,  2  Porter,  456. 

339.  The  Kentucky  statute  of  assignments  is 
retrospective  as  to  the  instruments  nuuie  assigna- 
ble, but  prospective  as  to  the  assignments  auuior- 
ized  by  it.    Ford  v.  Hale,  1  Monr.  24. 

340.  It  does  not  apply  to  an  obligation  to  collect 
money  and  pay  it  over  to  the  obligee ;  nor  to  an 
obligation  to  pay  mme/,  and  to  do  other  acts, 
which  are  neither  payment  of  money  nor  proper- 
ty.   Force  v.  TkonSaaon,  2  Litt.  166. 

341.  The  assignee  of  paper  not  negotiable  has 
no  claim,  in  law  or  equity,  on  him  who  transferred 
to  his  assignor.    M*Cfee  v.  Lynch,  3  Hayw.  106. 

342.  Upon  an  assignment  of  a  plat  and  certifi- 
cate of  survey,  obtained  on  a  Virginia  land  war- 
rant for  2000  acres,  the  assignee,-  who  obtains  a 
patent  thereupon  in  his  own  name,  is  not  obliged 
to  account  with  the  assignor  for  the  surplus,  if, 
upon  a  resurvey,  it  appear  that  the  tract  contains 
2700  acres.     VowUa  v.  Craig,  8  Cranch,  372. 

343.  An  assignment  of  Uie  warrant  from  the 
oriffinal  proprietor  to  the  junior  patentee  cannot 
be  lirought  in  question,  in  his  suit  against  the 
elder  patentee,  by  a  mere  suggestion  and  call  for 
proof.    Bates  v.  Chiles,  2  Monr.  36. 

344.  Whether  the  assignee  of  a  bond  has  used 
due  diligence  to  collect  it  of  the  obligor — the  facts 
beinff  found  by  a  jury  —  is  a  question  of  law. 
SmaUwood  v.  Woods,  1  Bibh,  542.  Thompson  v. 
Caldwell,  2  Bibb,  291.  SpraU  v.  M*Kinney,  1 
Monr.  103.  Collins  v.  Warburton,  3  Mb.  202. 
See  5  Call,  78. 

VI.   Voluntary  Assignment  by  Debtors  for  Ben^ 

of  Creditors. 

345.  Voluntary  assignments,  made  bona  fide  by 
debtors  to  trustees,  for  the  benefit  of  creditors,  will 
be  supported,  though  preference  is  given  to  part 
of  the  creditors,  in  exclusion  of  the  rest.  Burd  v. 
Smith,  4  Dall.  85,  note.  Widgery  v.  Haskdl,  5 
Mass.  153.  Sttnoais  v.  Bell^  6  Mass.  342.  Robin- 
son V.  Rapdye,  2  Stew.  86.  Ingraham  v.  Wheeler, 
6  Conn.  277.  Murray  v.  Biggs,  15  Johns.  571. 
Grover  v.  Wakeman,  11  Wend.  187.  TUUm  v. 
Britton,  4  Halst.  121.  Haven  v.  Richardson,  5 
N.  Hamp.  113. 

346.  Independently  of  the  bankrupt  laws,  a 
debtor  may  prefer  one  creditor  or  set  of  creditors 
to  another.  Richfmds  v.  Bdnxxard,  I  Stew.  &.  Port. 
139  United  St^es  v.  King,  Wallace,  21.  Bar- 
man  v.  Reese,  1  Browne,  11.    IdppincoU  v.  Barker^ 


2  Binn.  186.  Siokbsy  t.  F^mmmrs',  4^.  Ami,  5 
Gill  A  Johns.  377.  GoMsronr  v.  Montgomsry,  13 
S.  &  R.  132.  Brashear  v.  West,  7  Pet.  608.  Fier- 
pont  T.  Graham,  4  Wash.  C.  C.  232.  Hatch  t. 
SnUtk,  5  Mass.  49.  Brooks  v.  Marbury,  11  Wheat 
78.  Savings  Bank  v.  Bates,  8  Conn.  505.  Catiin 
V.  Effgle  Bank,  6  Conn.  133.  String  v.  South 
Carolina  Ins.  Co.  8  Wheat  268. 

347.  He  may  lefirally  choose  hii  own  trustees ; 
and  they  need  not  be  creditors.  Wilt  v.  Franklin, 
1  Binn.  514. 

348.  The  statnte  13  Elisabeth,  c.  5,  does  not  pro- 
hibit a-«debtor  from  preferring  one  creditor  to  an- 
other, either  before  or  after  action  brought  against 
him.  ib. 

349.  Such  preference  nuiy  be  given  either  by 
mortgage  or  pledge  to  the  creditor,  or  by  convey- 
ance m  trust  for  his  nse.  Sletens  v.  BeU,  6  Mass. 
343. 

350.  And  it  is  not  against  the  policy  or  rules  of 
the  law  that  a  mortgage  for  this  purpose  should 
contain  a  stipulation  that  the  mortgagor  shall  re- 
tain possession  of  the  property,  changing  that 
which  is  personal  by  manufacturing  and  vending, 
and  that  such  possession  shall  continue  beyond  the 
time  when  the  debt  falls  due  ;  provided  there  be 
no  inteiition  to  defraud  or  delay  other  creditors, 
or  to  withhold  from  them  any  property  not  neces- 
sary for  the  mortgagee's  protection.  Brinley  v. 
Spring,  7  Greenl.  241. 

351.  But  the  time,  for  which  possession  is  so 
to  continue,  may  be  so  long  as  to  furnish  evidence, 
per  se,  of  fraudulent  design.  »&. 

352.  A  failing  debtor  assigned,  by  deed,  all  his 
property  in  trust  for  certain  creditors,  iii  full  pay- 
ment, and  the  surplus,  pro  rata,  to  such  other 
creditors  only  as  should  give  him  a  discharge  ;  he 
delivered  his  books,  and  the  key  of  his  store,  to 
the  assignee,  and,  four  days  afterwards,  executed 
a  writing,  referring  to  said  assignment,  and  renew- 
ing and  confirming  it,  except  as  to  the  provision 
for  a  discharge,  rart  of  the  property  was  then  in 
the  hands  or  A,  as  the  assignor's  bailiff,  who  atp 
tached  it,  on  the  next  day  after  this  last  writing, 
for  a  debt  due  to  him  from  the  assignor,  A  having 
notice  of  the  original  assignment,  hut  not  of  the 
second  writing.  In  trover  by  the  assignee  against 
A,  it  was  held  that  said  writing  was  a  new  and 
vaJid  assignment,  and  that  the  plaintiff  was  enti- 
tled to  a  reasonable  time  to  take  possession  of  said 
property ;  and,  as  the  jury  found  that  he  had  not 
unreasonably  delayed  so  to  do,  he  recovered  judg- 
ment.    Ingraham  v.  Wheeler,  6  Conn.  277. 

353.  A  covenant,  in  a  genera]  assignment  for 
payment  of  the  assignor's  debts,  that  he  shall  be 
permitted  to  use  and  occupy  the  ptoperU,  without 
waste,  until  it  shall  be  sold  or  disposed  of,  in  the 
due  execution  of  the  trust,  is  not,  per  se,  fraudu- 
lent, (though  possession  may  be  evidence  of 
fimud,)  as  against  creditors  not  parties  to  the  ss- 
sifument    Baxter  v.  Wheder,  9  rick.  SI. 

o54.  An  assignment  in  trust  to  pay  debts  is 
void,  if  the  debtor  retain,  use,  and  dispose  of  the 
property  as  his  own,  even  as  to  a  creditor  who  has 
notice  of  the  assignment  before  his  judgment. 
Hower  v.  Geesavum,  17  S.  &  R.  251. 

355.  An  assignment  of  goods  in  a  store,  dated 
after  the  docketing  of  a  judgment  against  the  as- 
signor, and  the  goods  left  in  his  hands,  without 
any  good  reason  shown  therefor,  is  fraudulent  and 
void.  The  presumption  is  that  the  araignment 
was  made  to  defeat  the  judgment.  Witttams  ▼. 
Lowndes,  I  Hall,  579. 

356.  A  assigned  to  C  and  D  the  contents  ot  a 
country  store,  and  the  raw  materials  of  a  brush 
and  box  factory,  specified  in  a  schedule  annexed^ 
comprising  the  whole  of  his  estate,  exclusive  of 
his  notes  and  credits,  empowering  the  assignees 
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to  difipoM  of  the  proper^,  And  ap^y  the  ftvtik  io 
payment  of  the  debts  due  to  oertaia  orediton, 
named  in  a  schedule,  and  to  pay  over  the  surplns, 
if  any,  to  other  creditors ;  also  to  cany  on  the 
business  of  the  factory,  and  to  purchase  such  ad- 
ditional -articles  as  should  be  necessary,  until  all 
the  raw  materials  on  hand  at  the  time  of  the  as- 
signment  should  be  worked  up.  D,  one  of  the 
trustees,  who  had  been  a  clerk  of  A,  accepted  the 
trust,  the  other  declining,  and  took  immediate  pos- 
session of  the  property  assigned.  The  jury  fi>und 
that  suoh  assignment  was  not  made  with  a  view 
to  defraud  creditors,  and  to  keep  the  property 
from  the  reach  of  legal  process.  It  was  held  to 
be  valid  as  against  the  attachment  and  exeeution 
of  a  creditor  not  named  in  the  schedule.  De  For- 
est V.  Bacofif  2  Conn.  C33. 

357.  Where  it  ff^  stipulated  in  an  assignment 
that  the  assignor  should  continue  to  use  the  prop- 
erty in  bis  business  as  before,  till  the  assignees 
should  deem  it  expedient  to  take  possession,  and 
that  they  should  take  possession  of  subsequently- 
acquired  property,  and  apply  it  to  payment  of 
subsequently-contracted  debts,  the  transaction 
was  held  to  be  lawful.  Foster  7.  Saat  Mauuf.  Co. 
12  Pick.  451.  See  also  Cunningham  v.  Freeborn. 
n  Wend.  240. 

358.  A  mechanic  assigned  his  property  to  a  cred- 
itor, who,  with  other  creditors,  put  their  demands 
against  the  assignor  into  the  hands  of  the  assignee 
Ibr  collection ,  under  an  agreement  that  the  assignee 
might  furnish  stock  to  the  assignor  to  work  up  for 
the  benefit  of  his  creditors,  and  that  the  proceeds 
of  all  the  property  should  be  applied  first  to  repay- 
ing the  adyances  made  by  the  assignee,  and  the 
surplus  to  payment  of  saia  demands.  It  was  held 
that  the  assignee's  agency  continued  for  a  reason- 
able time,  and  that  a  creditor  must  be  considered 
as  acquiescing  in  the  time  taken  by  the  assignee, 
unless  he  gaye  him  notice  to  hasten  the  collection 
of  the  demands.    Bull  v.  Loveland,  10  Pick.  9. 

359.  Held  also  that  a  creditor  could  not  secure 
his  own  demand  by  attaching  the  property,  unless 
he  had  first  giyen  notice  to  the  other  creditors, 
aad  put  them  m  the  same  situation  as  before  the 
agieement.  ib» 

360.  In  a  suit  on  a  note  thus  in  the  hands  of  the 
assiffoee,  it  was  held  that  he  was  not  bound  to 
produce  it,  on  a  subptena  duces  tuum^  for  the  pur- 
pose of  sustaining  the  action,  ib. 

361.  An  assign menL  by  an  insolyent  debtor,  to 
secure  a  particular  creditor  for  eusting  claims  and 
engagements,  as  well  as  for  future  aayanoes  and 
responsibilities,  if  there  is  no  reason  to  doubt  the 
honesty  and  fairness  of  the  transaction,  will  be 
deemed  yalid.  Hendricks  t.  Robinson,  2  Johns. 
Ch.283. 

362.  Sureties,  liable  on  eiisting  or  even  futare 
responsibilities,  may  be  proyided  for  by  assign* 
ment.    11  Wend.  240. 

363.  An  assignment  of  real  property,  for  benefit 
of  creditors,  need  not  be  recorded,  in  order  to  giye 
it  priority  to  a  judgment  recovered  against  the  as- 
signor.    Bush  y.  Waring^  1  Bay^  90. 

364.  Where  an  assignment  is  made  to  two,  and 
one  accepts,  and  the  other  refuses  the  trust,  the 
assignment  is  operative  as  to  the  assenting  trustee, 
unless  there  be  a  condition  that  it  shall  be  void  if 
both  trustees  do  not  assent.  Gordon  y.  CooUdge, 
1  Sumner,  537. 

365.  Where  an  assignment  was  made  to  two  at- 
torneys, who  were  partners,  one  of  wh6m  assented 
at  the  time,  the  ottier  being  absent,  it  was  held 
that  the  assent  of  the  other  must  be  presumed,  un- 
less, on  notice,  he  refused  to  accept  the  trust,  and 
notified  it  to  the  assignor  —  especially  where  both 
had  proceeded  to  act  under  tne  assignment  by  a 
priyate  conditional  agreement  between  them  as  io 


S'ving  priority  to  certain  attachments  made  by 
em,  such  agreement  not  being  known  by  the  as- 
signor, ib. 

^66.  By  the  Pennsylyania  statute  of  March,  1B18, 
an  assignment  is  void  as  against  creditom,  unless 
recorded  within  30  days ;  and  this  statute  eictends 
to  assignments  in  trust  for  payment  of  particular 
creditors,  as  well  as  to  those  for  payment  of  all. 
Engeibert  y.  Blamjot,  2  Whart.  5M0,  reversing  the 
judgment  in  1  Miles,  224. 

367.  Under  that  statute,  a  delivery  of  the  in- 
strument of  assignment  is  necessary  to  protect  the 
assigned  property  from  execution.  M  'Kenney  y. 
Richards,  5  Watts,  343. 

366.  A  debtor's  assignment  of  his  property  to 
trustees,  for  the  benefit  of  his  creditors,  is  yalid,  al- 
though the  creditors'  assent  is  not  given  at  the 
time  of  execution,  if  they  subsequently  assent  in 
terms,  or  by  actually  receiving  tne  benefit^ of  it. 
Brooks  y.  Marbunff  11  Wheat.  78.  Jifarbury  v. 
Brooks,  7  Wheat.  556.  JfieoU  v.  Mwnford,  4 
Johns.  Ch.  522.  Brown  v.  Mintum,  8  Gallis.  557. 
See  Cunningham  v.  Freeborn^  11  Wend.  240. 
Brashear  v.  West,  7  Pet.  608.  Mittr,  of  an  as- 
signment directly  to  the  creditors.  4  Johns.  Ch. 

369.  The  assent  of  creditors  to  an  assi^ment 
for  their  benefit  may  be  presumed,  where  a  release 
is  not  a  condition  of  their  receiving  its  avails. 
Wheeler  v.  SumncTf  4  Mason,  183.  Halsey  v. 
Whitney,  ib.  206.  Jiliter,  where  a  release  is  stipu- 
lated for.  ib,     Widgery  v.  Haskell,  5  Mass.  153. 

370.  So  the  assent  of  preferred  creditors  will  be 
presumed,  where  they  are  to  be  paid  in  full.  JVeto 
England  Bank  v.  Lewis,  8  PioK.  113.  Ward  v. 
Lewis,  4  Pick.  518.  S.  P.  De  Forest  v.  Bacon,  2 
Conn.  633.  Jforth  v.  Turner,  9  S.  &  R.  244. 
Copdand  v.  Weld,  8  Greenl.  411. 

371.  Where  the  assignm^t  was  by  indenture 
between  the  debtor  and  nls  trustees,  and  was  not 
designed  to  be  executed  by  the  creditors,  and  the 
trustees  were  to  distribute  the  property  among  all 
the  creditors,  without  preference,  and  there  was 
no  stipulation  that  the  creditors  should  release, 
&c.,  it  was  held  that  the  assent  of  the  creditors  to 
the  assignment  could  not  be  presumed.  Russdl 
y.  Woodward,  10  Pick.  406. 

372.  Before  executing  a  bipartite  deed  of  as- 
signment, the  debtor  called  on  one  of  his  creditors, 
to  prevent  his  being  surprised  that  he  was  about 
assigning  his  property,  and  showed  him  a  sketch 
of  ue  mode  in  wnich  the  proceeds  were  to  be  ap- 
propriated,'and  this  sketch,  so  fa^  as  it  regarded ' 
the  creditor,  was,  in  substance,  made  part  of  the 
deed.  Hela  that,  as  against  an  attaching  creditor, 
this  was  not  a  sufficient  assent  to  the  assignment, 
although  the  other  creditor  was  preferred  therein. 
Fall  River  Iron  Works  Co,  v.  Croade,  15  Pick.  11. 

373.  Assent  of  creditors  cannot  be  presumed  to 
an  assignment  that  stipulates  for  a  credit  of  six 
months  for  the  balance  unpaid  after  the  assignee 
has  executed  the  trusts.  Todd  v.  Buckman,  2 
Fairf  41. 

374.  It  is  not  necessary,  in  all  cases,  that  cred- 
itors should  become  parties  to  an  assignment  by 
signing,  in  order  to  give  it  validity.  If  the  prop- 
erty is  passed  over  oy  delivery,  the  instrument 
may  be  so  drawn  as  to  require  only  the  assignee's 
signature ;  and,  in  such  case,  the  verbal  assent  of 
the  preferred  creditors  is  sufficient  to  protect  the 
property  from  attachment  by  other  creditors.  Wi- 
ley  v.  CoUins,  2  Fairf.  193. 

375.  In  New  York,  it  is  not  necessary  to  the 
validity  of  an  assignment,  that  a  creditor  should 
be  party  thereto,  or  signify  his  assent  Cunning' 
ham  v.  Freeborn,  11  Wend.  240. 

376.  In  Massachusetts  and  A^aine,  however,^ the 
law  providing  for  attachments,  and  the  want  of 
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cqoitj  powen  to  compel  the  eseetttioB  of  tmstty 
fender  such  aoignaieiits  to  trasteea  liable  to  be 
defeated,  if  made  withoot  the  crediion*  ezpreaa 
previoiu  or  conenrreiit  aaieiit.  Widgery  t.  Hag- 
Aett.  5  BAiM.  154.  Sreeesy  ? .  Bett,  6  ib.  342.  M- 
grakam  ▼.  Oeyer,  13  ib.  147.     See  4  Maeon,  217. 

377.  If  an  attaehoient  m  made,  or  trustee  pro- 
oeaa  institoted,  before  any  creditor  baa  become 
a  party  to  the  aangnmen^  the  attachment,  Ac, 
will  hold.  So,  if  an  attachment,  &e.,  is  made  after 
some  of  the  eiedilors  have  become  parties  to  the 
assignment,  the  attaching,  Ac.,  creditor  sains  pri- 
ority to  those  creditors  Siat  sobseqaently  become 
parties ;  bat  the  assignment,  in  this  last  case,  will 
take  effisot  on  so  moni  of  the  debtor's  property  as 
is  reqoiied  to  n^eet  the  demands  of  those  creditors 
who  became  parties  before  the  attachment,  &c., 
according  to  the  terms  of  the  assignment,  ib.  Vi- 
aU  V.  BUu,  9  Pick.  13.  Hooper  ▼.  Hills,  ib.  435. 
Wariv.  Lamson,  6  Pick.  358.  Bra^ord  y.  Tappan, 
11  Pick.  76.  Brewer  v.  Pitkin,  ib.  298.  Hastmgs 
▼.  Baldwin,  17  Mass.  556.  htgrakam  v.  Geyer,  13 
Mass.  147.  Harris  v.  Sumner,  2  Pick.  129.  Copdand 
V.  Weld,  8  6reeBl.4]l.  Boyden  ▼.  Mom-e,  11  Pick. 
363.    EnereU  v.  WbUm,  15  Pick.  94. 

378.  Where  the  asiirnee  has  more  of  the  debt* 
or*s  prdperty  than  is  sumcient  to  pay  those  creditors 
who  haye  become  parties  to  the  assignment,  other 
cttditatm  shoald  resort  to  the  trustee  process,  (if 
the  assignment  is  not  void  for  mala  fdis,  or  other 
caase,)  and  not  to  the  process  of  attachment 
Hastings  y.  Baldwin,  17  Mass.  556.  Burlingame  t. 
Bell,  16  Mass.  320. 

379.  The  process  of  attachment  may,  howerer, 
be  resorted  to  in  such  case.  Todd  v.  Buekman,  2 
Fairf.  41. 

380.  If  the  assignees  are  themselves  bona  fide 
creditors  of  the  aflsignor  to  the  amount  of  the 
property  assigned,  |p»y  cannot  be  held  by  the 
trustee  process  as  his  garnishees  at  the  suit  of 
eveditors  who  ere  not  parties  to  the  assignment. 
Andrews  v.  Ludlow,  6  Pick.  28.  Beach  v.  Viies, 
2  Pet.  675.  S.  P.  Lugton  ▼.  Cviter,  8  Pick.  296. 
Zbeen  ▼.  RuMardson,  5  N.  Hamp.  129. 

361.  Eyen  though  the  a8si(|rnment  be  by  deed 
executed  by  the  debtor  and  assignees  only.  Ever- 
ett y.  WalcoU,  15  Pick.  94. 

382.  And  if  the  asrignees  are  creditors  to  a  part 
only  of  the  amount  of  the  assigned  property,  they 
will  be  trustees  of  creditors  wno  are  not  parties, 
for  the  surplus  only,  after  deducting  their  own 
claims.  Hastings  y.  Baldwrin,  ubi  sup.  Harris  y. 
5^m]i«r,2Pick.  129.  *   . 

383.  By  the  statutes  of  New  Jersey,  an  assign- 
ment must  create  no  preference,  but  be  for  the 
equal  benefit  of  the  creditors.  Vamitm  y.  Camp, 
1  Green,  326. 

384.  An  assignment  purporting  to  be  an  inden- 
ture tripartite  oetween  the  debtor,  the  assignee, 
and  the  creditore  who  sboold  execute  it,  waa  ejce- 
cnted  by  the  debtor  and  assignee,  and  then  taken 
by  tlie  debtor  to  procure  its  execution  by  his  cred- 
itors, no  counterpart  haying  been  made;  after 
some  of  the  creditors  had  executed  it,  and  before 
it  was  deliyered  to  the  trustees,  another  creditor 
attached  the  property  assigned,  and  the  attachment 
was  held  good  against  the  assignee,  the  assignment 
being  incomplete  until  deliyeiy  thereof  to  him. 
Marston  y.  Cobum,  17  Mass.  454. 

385.  An  indenture  of  assignment  of  three  parts 
was  executed  by  the  debtor,  his  assignees,  and 
some  of  his  creoitore.  One  part  was  in  the  hands 
of  one  of  the  aiiignees  some  months  after,  and  the 
assigned  proper^  also  passed  into  his  hands.  In 
adjostiojf  the  claima  of  the  creditors,  the  indenture 
was  referred  to,  both  by  the  creditora  and  the 
assignees;  and  the  debtor  often  stated  that  he 
had  assigned  his  property.    It  was  held  that  this 


iek. 


eyidenoe  of  the  debtor's  ddii 
the  deed  to  the  assignees.     Ward  y.  Lewis.  4 
518. 

386.  Held,  also,  that  parol  eyidence  was  inad- 
Diiasible  to  show  that  the  deliyery  was  conditioaal, 
to  take  effect  when  the  instrument  ahouM  be 
signed  by  a  major  part  in  interest  of  the  creditms; 
and  that  such  trustee  could  not  be  permitted  to 
deny  that  he  had  accepted  the  trust,  it. 

3ti7.  An  assignment  by  bill  of  sale,  in  trust  for 
all  the  assignor's  creditors,  where  the  assignee 
merely  giyes  his  promissory  note  to  the  debtor, 
without  any  agreement  to  perform  the  trust,  and 
some  of  the  creditors  assent  orally  only  to  the 
assignment,  and  othen  do  not  assent  at  all,  is  void 
against  an  attaching  creditor.  Qniney  y.  Hall,  1 
Pick.  362. 

388.  A  and  B,  ownersof  ^  ibi|i and  cargo,  ordered 
the  master  to  sell  both  in  a  foreign  port,  and  remit 
the  proceeds.  Afler  the  ship  sailed,  A  assiffoed 
all  his  interest  in  ship  and  cargo  to  C,  one  of  his 
crediton.  The  master  sold,  as  ordered,  and  r^ 
mitted  most  of  the  proceeds,  and  brought  home  the 
remainder,  having  received  notice  of  A's  assign* 
ment  while  abroad.  After  his  return,,  he  was 
served  with  a  trustee  process  in  a  suit  against  A, 
and  was  then  shown  a  bill  of  sale  of  A'a  |Mrt  of  the 
ship,  and  an  assignment  of  his  part  of  the  car^o, 
indorsed  on  the  inyoioe,  the  only  bill  of  lading 
being  in  the  hands  of  B.  Held  that  the  delivery 
of  the  invoice,  with  the  assignment  indorsed,  was 
a  symbolical  delivery  of  A's  part  of  the  cargo, 
and  that  the  master  was  not  trustee  of  A.  Gar^ 
ner  v.  Howland,  2  Pick.  599. 

389.  Where  an  assignment  of  personal  property 
described  it  in  a  vague  manner,  it  was  held  that  a 
notice  ^ven  by  the  assignees,  before  the  right  of 
any  third  person  had  attached,  to  the  person  in 
whose  hands  the  property  was,  that  it  had  been 
conveyed  to  them,  and  requesting  him  to  hold  it 
subject  to  their  order,  under  which  was  written, 
by  the  assignor,  *'  I  confirm  the  above,*'  amounted 
to  a  declaration,  identifying  the  property ;  and  that 
it  vns  error  to  instruct  the  jury  that  it  was  only  a 
construction  of  the  original  agreement,  which  wao 
no  more  than  that  of  any  other  person.  Passmore 
y.  Eldridge,  12  S.  &  R.  198. 

390.  In  order  to  render  an  assignment  valid,  as 
to  crediton  not  parties  to  it,  it  must  be  made  linm 
Jide,  and  for  valuable  and  adequate  consideration ; 
and  the  assignee,  if  a  credilor,  must  give  an  abso 
lute  release  of  bis  demands  to  the  amount  of  tho 
property  assigned.  Widgery  v.  Haskell,  5  Mass. 
144.  See  also  Ingrakam  v.  Geyer,  13  Mass.  147. 
BiusseU  v.  Woodward,  10  Pick.  408. 

391.  A  debtor  made  an  assignment  of  nearly  aU 
his  property,  consisting  of  vessels  abroad,  and  tbeir 
cargoes,  or  lands,  and  personal  property,  to  his 
ereditors,  on  condition  tJiat  they  should  sign  the 
conyeyanoe,  acknowledging  the  assignment  to  be 
in  fuU  of  their  demands.  The  assignment  and 
receipt  were  shown  to  all,  and  executed  by  nearly 
all  the  creditora,  and  then  by  the  debtor.  The 
assignment  waa  absolute  :  it  did  not  convey  prep* 
erty  enough  to  pay  the  creditora  who  assented  to 
and  signed  it ;  tne  description  of  the  cargoes  of  the 
vessels  was  genera] ;  and  of  the  lands  by  reference 
to  deeds ;  certain  creditora  retained  tbeir  remedy 
a^nst  one  who  had  lent  his  name  to  the  debtor  on 
his  negotiable  paper ;  a  part  of  the  creditora  had 
previously  secured  by  attachment,  which  was  not- 
vacated,  some  portion  of  their  demands,  but  in  this 
case  it  appeared,  that  the  sums  received  on  both 
the  attachment  and  assignment  would  not  cover 
the  whole  of  their  demands ;  the  assent  of  some 
of  the  creditora  waa  given  by  attorney,  whose 
authority  did  not  appear,  and  the  registcra  of  sopie 

^f  the  vessels  assigned  were  not  exchanged  until 


ASSIGNMENT. 


261 


after  «  sale  by  the  agents  of  the  aedfiwes.  Hui 
usignment  was  holden  ralid  as  against  the  cred- 
itors who  did  not  assent  to  nor  sign  it.  Hatch  v. 
Smith,  5  Mass.  42. 

XI9  When,  at  the  time  of  the'convevance,  no 
sefaedole  is  made  of  the  property  assignea,  or  of  the 
uiMint  of  debts,  or  of  liabilities  to  te  indemnified 
against,  this  may  be,  prima  /soe,  a  presumption 
^  fraud.  Stevens  v.  BeU,  6  Mass.  339.  Pierpant 
T.  Graham^  4  Wash.  C.  C.  232.  fViU  y.  Franklin, 
1  Binn.  523.  Burd  t.  Smith,  4  Dall.  76.  See 
Ifoissr  V.  Geeeaman,  17  S.  &  R.  251.  Halsey  y. 
Whitnetf,  4  Mason,  206.  Haven  y.  Richardstrnj  5 
N.  Uamp.  113.  CtMningham  y.  Freeborn,  11 
Wend.  240. 

393.  But  where  a  sehedule  was  to  be  made  out 
as  soon  as  might  be,  and  also  an  aceount  of  the 
debts  and  liabilities,  which  were  to  be  arbitrated  in 
ease  of  dispute,  the  presumption  of  fraud  was  held 
to  be  removed.    6  Mass.  3&. 

394.  And  if  possession  accompany  the  transfer, 
and  the  transaction  be  in  all  other  respects  fair, 
the  mere  want  of  a  schedule  will  not  render  it 
liaadnlent.  Fierpant  y.  Graham,  4  Wash.  C.  C. 
fO^  See  also  Pesvsr  y.  &»iw^,  3  Mis.  252.  Rob- 
inson y.  Rapdye,  2  Stew.  86. 

396.  Want  of  a  schedule  is  less  suspicious  where 
the  whole  of  the  assignor*s  property  is  conveyed 
ton  the  benefit  of  all  the  creditors,  than  where  part 
of  it  is  conveyed  for  particular  creditors.  Witt  v. 
Frmddin,  I  Binn.  523. 

396.  An  assignment  containing  a  release  of  the 
demands  of  creditors  executing  it,  and  providing 
that  a  schedule  of  the  debtor's  property  shall  be 
asnezed,  "  as  soon  as  may  be,"  is  valid,  though  no 
such  schedule  is  annexed ;  the  annexing  of  it  not 
being  a  condition  precedent.  Emerson  y.  Knower, 
8  Pick.  63.     S.  P.  Keyes  y.  Brush,  2  Paige,  311. 

397.  If  the  assignor  neglects  to  furnish  sych 
sehedule,  the  assignee  may  file  a  bill  of  discovery 
against  him,  and  also  to  obtain  a  delivery  of  books, 
£c.    2  Paige,  311. 

396.  A  deed  of  aasSgnment  of  goods  not  identi- 
fying them,  and  referring  only  to  a  non-existing 
ssbedole  for  a  description  of  them,  is  invalid  as  an 
instfBMent  of  oonyeyanoe.  Drakely  y.  Deforest,  3 
Conn.  S72. 

399.  Bat  such  a  deed,  eontaining  a  declaration 
of  the  trust,  under  whioh  the  goods  were  assigned, 
may  be  effectual  to  declare  tne  trust ;  and  where 
the  assignor  named  in  such  deed,  subsequent  to 
its  execution  and  delivery,  deliyered  certain  goods, 
with  an  inventory  of  them,  to  the  assignees,  lor  the 
security  and  satis&ction  of  certain  btmajide  debts, 
and  the  assignees  accord  inffly  took  possession  of  the 
goods  and  writings,  it  was  held  that  from  these  facts 
the  jury  might  presume  aredelivery  of  the  deed ;  but 
if  otherwbe,  such  deed,  being  effectual  as  a  decla- 
ration of  trast,  and  the  reception  of  the  goods  by 
the  assignee  bein?  an  assumption  of  that  trust, 
constituted  a  sufficient  consideration  for  the  assign- 
ment. t&. 

400.  A  debtor,  against  whom  some  of  his  cred- 
itors were  about  obtaining  jud^ent,  assigned 
oertain  property,  in  trust,  to  be  distributed  among 
such  creditors  as  should  agree  in  writing  to  accept 
the  same  within  nine  months,  and  in  trust  to  pay 
the  assignor  the  proportion  of  all  such  creditors  as 
should  not  signify  their  acceptance  within  the 
specified  time ;  the  deed  was  made  without  con- 
0int  of  the  creditors ;  no  schedule  of  debts  was 
annexed  to  it,  and  it  was  not  deliyered  to  the  as- 
signees till  seyeral  weeks  after  its  date.  This 
aspi^nment  was  held  fraudulent  in  law,  and  void 
agamst  a  creditor  who  had  obtained  judgment ; 
1100  judges  dissenting.  Burd  y.  Smith,  4  Dall. 
76. 

4M.   The  judges  of  Pennsylvania  afterwards 


said  that  the  main  point  decided  in  this  case  was, 
that  the  assignment  was  void  because  the  shares 
of  those  who  did  not  express  their  assent  were  to 
be  paid  over  to  a  notoriously  insolvent  debtor,  and 
tliat  there  was  not  time  for  all  the  creditors  to  have 
notice  of  the  assignment,  and  express  their  assent 
within  the  limited  time.    1  Binn.  515.  528. 

402.  But  in  jSndrews  y.  Lndlow,^  Pick.  28, such 
an  assignment  was  held  not  to  be,  prima  facie, 
fraudulent  as  against  creditors  not  parties  to  the 
assi^ment  In  this  case,  however,  the  time 
originally  prescribed  for  the  creditors  to  become 
parties  to  the  assignment  had  been  extended.  See 
Stevens  v.  Bell,  6  Mass.  343.  Haven  y.  Richard- 
son, 5  N.  Hamp.  113. 

403.  A  reservation  in  an  assignment  of  a  sum 
to  be  applied  by  the  assignees  for  the  assignor's 
maintenance  does  not  render  the  assignment  void ; 
but  the  creditors  are  entitled  to  the  reserved  fund, 
in  case  of  deficiency,  by  application  to  chancery. 
Murray  v.  Riggs,  15  iohos.  571.  S.  P.  Austin  v. 
Bell,  20  Johns.  442.  Cohtra,  Harris  y.  Sumner, 
2  Pick.  129.  Maekie  y.  Cairns,  6  Cow.  547.  1 
Hopk.  373 ;  where  a  reservation  for  the  assignor 
was  held  to  be  fraudulent,  on  the  face  of  the  as- 
signment, and  to  render  it  wholly  void  as  to  cred- 
itors who  had  not  become  parties  to  it. 

404t  So,  where  an  assignment  contained  a  pro- 
viso that,  if  any  of  the  creditors  named  should  not 
become  parties  to  it,  their  shares  should  be  paid 
by  the  assignees  to  the  assignor,  the  assignment 
^containing  a  release  of  the  debtor)  was  held 
fraudulent  and  void,  and  the  property  in  the  as- 
signee's hands  liable  to  the  execution  of  a  judg- 
ment creditor,  before  the  expiration  of  the  time 
limited  for  creditors  to  execute  the  assignment. 
.Austin  y.  Bell,  20  Johns.  442. 

405.  But  a  provision,  in  an  assignment,  for  pay- 
ment or  reassignment  to  the  debtor  of  the  surplus, 
after  all  his  debts  are  paid,  is  not  fraudulent. 
fVintringham  y.  Lafoy,  7  Cow.  735. 

406.  An  assignment,  with  an  understanding  that 
part  of  the  property  assigned  shall  be  conveyed  to 
trustees,  for  the  use  of  the  debtor's  family,  so  far 
as  it  respects  that  part  of  the  property,  is  fraudu- 
lent and  void  as  to  all  creditors  who  do  not  assent 
to  the  arrangement,  though  the  assenting  credit* 
ors^  debts  may  exceed  the  amount  of  the  property 
assigned ;  and  the  dissenting  creditors  may  take 
it  in  execution.  McAllister  y.  Marshall,  6  Binn. 
338. 

407.  An  exception  from  a  genera]  conveyance 
of  property  of  the  assignor,  "  necessary  and  proper 
household  furniture,  £c.,and  means  of  paying  his 
small  debts,  under  $50,  and  ordinary  family  expens- 
es," does  not  vitiate  an  assignment.  The  excepted 
property,  not  passing  to  the  assignee,  is  left  open 
to  attachment,  as  it  was  before.  Canal  Bank  v. 
Cox,  6  Greenl.  395. 

406.  A  power  reserved  by  a  debtor,  in  an  assign- 
ment, to  revoke,  alter,  or  add  to  the  trusts,  and  to 
appoint  new  trustees,  renders  the  assignment 
fraudulent  and  void  only  as  to  judgment  creditors, 
or  such  as  are  taking  measures  to  obtain  payment. 
Murray  v.  Riggs,  lo  Johns.  571. 

409.  The  trustees  under  such  an  assignment, 
being  also  creditors,  must  account  for  the  prop- 
erty received  by  them,  and  come  in  pari  passu 
wiui  other  creditors,  deducting  their  commissions 
and  charges  from  the  general  fund.  ib. 

410.  A  assigned  property  to  B  in  trust  for  cred- 
itors, with  power  of  revocation,  and  to  appoint  new 
truste,  and  afterwards  executed  other  assignments 
to  B  in  relation  to  the  same  subject,  reserving  the 
like  power  of  revocation  ;  he  then  executed  an 
irrevocable  deed  to  B,  in  trust.  A  was  afterwards 
declared  a  bankrupt,  under  the  law  of  the  United 
fitates,  and  his  assignees  filed  a  bill  against  B, 
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to  set  made  the  tprenl  assign ments,  and  for  an 
Bccoimt,  &e.  The  court  of  errors  held,  thatthouffb 
a  person  preTiousljr  obtaining  a  title  from  A  might 
have  avoided  the  reyocable  deeds,  yet  that  the 
subsequent  irrevocable  deed  was  vaJid,  and  might 
be  taken  in  connection  with  the  first  deed,  and  the 
intermediate  one  he  put  out  of  view ;  and  there- 
fore that  the  plaxntiA,  wboae  title  accrued  subse- 
quently, coald  not  impeach  it;  and  that  taking  all 
the  deeds  together,  as  oae  transaction,  the  revo* 
cable  ones  were  only  voidable  by  creditors,  and  as 
no  rights  of  creditors  had  intervened,  they  were 
capable  of  confirmation,  and  were  confirmed  by 
the  irrevocable  deed.  ib.  Covtba,  same  parties, 
2  Johns.  Ch.  565.  MaekU  t.  Cairns,  7  Cow.  547. 
1  Hopk.  373.     • 

411.  Where  a  general  assignment  of  property 
was  made,  and  a  week  afterwards  an  agreement 
was  indorsed  thereon,  with  consent  of  all  then 
concerned,  accordiof  lo  the  original   intention. 

fiving  priority  to  a  large  debt  doe  to  the  United 
tates,  the  assignment  was  held  to  take  effect  from 
the  first  date,  unaffected  by  any  intervening  events. 
Faz  V.  Adatns,  5  Greenl.  ^5. 

412.  A  assigned  his  property  to  trustees  for 
the  benefit  of  creditors,  to  be  paid  according  to  a 
certain  priority,  by  several  deeds.  One  qf  the 
deeds  declared  a  trust  to  pay  a  certain  sum  annu- 
ally, for  a  limited  Ume,  to  the  assignor,  and  all 
the  assignments  were  subject  to  this  trust.  By 
another  of  the  deeds,  any  creditor  who  should 
attach  any  of  A's  property  should  take  no  benefit 
from  the  trust.  This  cTause  was  afterwards  annull- 
ed. Afterwards,  distrusting  the  validity  of  the  as- 
signment, A  confessed  a  judgment  to  the  same 
trustees  on  the  same  trusts  for  creditors,  but  with- 
out the  reservation  in  bis  own  favor,  which  judg- 
ment was  intended  to  be  used  only  in  case  the 
assignment  should  ble  held  invalid.  The  assign- 
ment was  held  void.  MaekU  v.  Cairns,  1  Hopk. 
373.  5  Cow.  547  —  overruling  Murray  v.  Riggs, 
15  Johns.  571.  The  chancellor,  however,  heldUie 
judgment  to  be  valid.  1  Hopk.  373.  But  the  court 
of  errors  reversed  his  judgment,  and  decided  that 
the  intention  to  use  a  judgment  confessed  by  a 
fraudulent  assizor  to  a  fraudulent  assignee,  only 
in  case  the  assignment  should  be  judged  invalidf, 
connects  the  judgment  and  infects  it  with  the  vice 
of  the  assignment.    5  Cow.  547. 

413.  Where  an  assignor  assigned  all  bis  property 
in  trust  for  the  sole  use  and  benefit  of  his  wife  and 
childVen,  but  directed  all  the  debts  contracted  n>y 
him  subsequent  to  the  first  day  of  January,  1822, 
and  not  paid,  to  be  paid  out  of  the  proceeds ;  held 
that  the  trust  created  for  the  benefit  of  his  wife 
and  children  was  fraudulent  and  void  as  to  all 
creditors  excluded  from  the  benefit  of  the  assign- 
ment, and  that  the  direction  to  pay  all  the  dei>ts 
of  the  assignor  contracted  since  1822,  was  an  une- 
quivocal preference  of  that  class  of  creditors,  which 
gave  them  the  first  claim  on  the  fund  assigned. 
BradiDaTfs  Estate,  1  Ashm.  212. 

•414.  The  balance  of  •funds  remaining  in  the 
hands  of  the  assignee,  after  paying  the  class  of 
creditors  preferred  in  the  assignment,  and  which, 
by  its  terms,  would  have  been  payable  to  the 
"  wife  and  children  "  of  the  assignor,  was  ordered 
to  be  paid  to  his  administratrix,  to  be  by  her  ap- 
propriated and  distributed  according  to  law.  ib. 

415.  An  ^signment  is  not  invalid,  though  made 
by  the  debtor,  and  received  by  the  assignee  as  trus- 
tee, in  the  hope  and  expectation,  and  with  a  view 
of  preventing  a  prosecution  of  the  debtor  for  a 
felony  in  transactions  with  his  creditors,  if  the  pre- 
ferred creditors  have  done  nothing  to  excite  that 
hope,  and  the  assignment  was  made  without  their 
knowledge  at  the  time,  or  without  a  knowledge  of 
the  debtor's  motives,  or  was  not  assented  to  by 


them  afterwards  ander  any  engageroenty  espreM 
or  implied,  to  suppress  or  forbear  the  prosecation. 
Marbury  v.  Brooks,  7  Wheat.  557.  Brooks  t. 
Marbury,  11  Wlkcat.  79. 

416.  An  assignment  of  a  greater  amount  of 
property  than  is  sufficient  to  pay  the  debts  thereh^ 
to  be  secured,  is  not  of  course  fraudulent;  bufttf 
the  excess  be  great,  it  will  be  presumptive  evi- 
dence of  fraud.  Hastings  v.  Baldwim,  17  Mass. 
552.     Burlingame  v.  BtU,  16  Mass.  318. 

417.  If  the  security  be  delivered  over  sgieeably 
to  the  conveyance,  and  be  not  manifestly  exces- 
sive, and  greatly  more  than  adequate  to  the  debt 
or  indemnity,  no  injury  is  done  to  other  ereditcws. 
though  there  is  a  stipulation  that  the  sorplua  shall 
enure  to  the  benefit  of  the  debtor.  Stettms  v .  Boll, 
6  Mass.  342.  Other  creditors  may  obtain  snob 
surplus  by  attachment  or  trustee  process,  ib. 

418.  An  assignment  is  not  rendered  invalid  by 
a  provision  for  the  indemnity  or  discharge  of  tfaie 
assignor's  sureties,  or  indorsers ;  actoal  liabilities 
being  as  fair  subjects  of  security  by  an  assignment, 
as  debts  due.  Canal  Bank  v.  Cox,  6  Greenl.  3il5. 
Halsey  v.  Whitney,  4  Mason,  206.  Stevens  v.  Beli, 
ubi  sup.  Cusking  v.  Gore,  15  Mass.  74.  Hm- 
drieks  v.  Robinson,  2  Johns.  Ch.  283. 

419.  Noc  by  a  provision  for  the  payment  of  the 
expenses  and  commissions  of  the  assignees,  befof* 
any  distribution  to  creditors.  6  Greenl.  3^.  J§mf 
drews  V.  Ludlow,  5  Pick.  28. 

420.  Under  an  assignment  made  for  the  pay- 
ment (among  others)  of"  all  accommodation  notes 
subscribed  or  indorsed  for  the  assignors,  so  as  to 
exonerate  the  makers  or  indorsers  of  the  said 
notes  from  their  liability  therefor,'*  it  was  betd, 
1st,  tliat  a  bill  drawn  on  the  assignors,  for  their 
accommodation,  in  favor  of,  and  indorsed  by,  the 
drawer,  and  accepted  and  negotiated  by  toe  as* 
signers,  was  within  the  preference  given  by  this 
clause;  2d,  that  the  holders  of  such  accommo» 
dation  notes  were  entitled  to  be  paid  only  what 
remained,  after  deducting  the  balance  doe  to  the 
assignors  from  the  subscribers  or  indorsers  on 
other  accounts.  Da  Costa  v.  Giaev,  7  S.  A;  R. 
462. 

421.  The  time  limited  in  an  assignment  fiir 
creditors  to  become  parties  to  it,  &c.,  may  be  so 
short  or  so  long  as  to  justify  a  presumption  of 
fraud,  and  thus  defeat  its  operation.  Halsey  v. 
Whitney,  4  Mason,  206.  Fox  v.  Adams,  5  GreenL 
345.  S.  P.  Pierpont  v.  Graham,  4  Wash.  C.  C. 
232.     Burd  v.  Smith  4  Dall.  76. 

422.  So  if  no  time  is  limited  within  which  tlie 
conditions  of  the  assignment  are  to  be  complied 
with.  4  Wash.  C.  C.  ubi  sup.  Contra,  Steeems 
V.  Bell,  6  Mass.  343,  where  it  was  held  that  aa 
omission  to  limit  a  time  for  the  assignee  to  apply 
the  proceeds,  &c.,  was  not  objectionaUe ;  because 
the  law,  in  such  case,  requires  it  to  be  done  in  a 
reasonable  time.  See  also  Hower  v.  Geesaimmin^ 
17S.  &R.  251. 

423.  If  the  assignees  delay  nnreasonablv  to  sell 
the  property  assigned,  this  may  be  evioenceof 
fraud,  and  tne  property  may  be  attached  or  seised 
in  execution  as  the  debtor's.  Gort  v.  Clisby,  8 
Pick.  559. 

424.  The  lapse  of  17  years,  without  corrobo- 
rating circumstances,  is  too  short  a  time  to  raise  a 
legal  presumption  that  the  objects  of  an  assign- 
ment have  either  been  accomplished  or  abandoned* 
Adium  V.  Yard,  I  Rawle,  163. 

425.  An  assignment  is  not  vitiated  by  a  eondi- 
tion  that  the  creditors  shall  accept  the  provision 
made  for  them,  in  full  of  their  demands,  and 
release  the  debtor.  Halsey  v.  Whitney^  4  Mason, 
206.  MClury  v.  techy,  3  Pennsyl.  W.  Fox  v. 
Adams ^  5  Greenl.  245.  Haven  v.  Richardson, 
5  N.  Hamp.  113.    Robinson  v  Raptlye,  2  Stew. 
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86.  Jludrew8  y.  LmdUw,  9  Fiok.  28.  Upmmmn 
V.  Bmrkery  2  Binn.  174.  UvmgtUm  r,  BsU,  3 
WalU,  198.  DteaUrs  y.  Chmmumt,  2  Paige,  490. 
Todd  7.  Buehman,  2  Fairf.  41.  Brashear  v.  ^Vesty 
7  Pel.  608.  CoHTRA,  ingrakam  ▼.  Wkeder,  6 
Conn.  277.  j9tiSctR«aii  v.  Jordan,  5  Ham.  $^3. 
Xi9ri<  T.  BW^  Watchman,  8  Amer.  Jurist,  264. 
0lN>9er  y.  Waktman,  11  Wend.  187.  See  Siaving 
y.  Brinkerhoff,  5  Johns.  Ch.  332.  rnu^Aan  y. 
JSvaiw,  1  UiU  Ch.  430. 

426.  Where  an  assjgnment  of  partnership  ef- 
fects, made  by  the  partners  for  the  benent  of 
creditolb,  contained  a  condition  that  the  creditors 
should  ejrecute,  by  a  certain  day,  a  release  of  their 
claiins  to  the  assignors  individually  and  as  part- 
ners,^ both  paitnera  haying  separate  property, — 
was  held  to  be  ftaudulent  and  void.  Tnomas  y. 
Jenksy  5  Rawle,  221. 

427.  If  a  failing  debtor  assign  his  property  with* 
oat  hiflkcreditors'  cansent,  preferring  some  of  them, 
and  reserying  to  himself  a  portion  thereof  for  his 
own  support,  and  it  be  oUierwise  arbitrary  and 
UDJost  to  creditors  generally,  the  assignment  will 
be  wholly  yoid.  Richards  y.  Hazzard,  1  Stew.  &. 
Port.  130. 

4&ek  A  creditor,  on  becoming  party  to  an  assign- 
ment of  his  debtor,  which  contains  a  clause  of  re- 
lease of  all  demands,  may  lawfully  qualify  his 
assent  by  limiting  his  signature  to  a  part  of  his 
demands,  and  excepting  tbe  others  from  its  opera- 
tjnn.     Deering  y.  Cox,  o  Green].  404. 

429.'  A  and  B  assign  their  property  to  C  and  D 
in  trust,  to  pay  a  certain  debt  due  uom  them  to 
C.  and  to  pay  their  other  creditors  on  condition 
of  their  releasing  their  de maids;  and  in  case  any 
of  those  other  creditors  should  refuse  to  give  such 
discbarge,  then  in  further  trust,  after  paying*  the 
debt  to  C,  to  pay  such  of  the  creditors  of  the 
assignors  as  they  should  appoint.  Certain  cred- 
itors of  A  and  B  refused  to  accede  to  the  terms  of 
the  assignment,  and  having  recovered  judgments 
against  them,  levied  executions  on  their  property 
im  the  hands  of  C  and  D.  Held  that  although  a 
debtor  may  lawfully  prefer  one  of  his  creditors  to 
another,  yet  that  this  was  an  attempt  to  keep 
the  property  in  the  power  of  the  debtors,  to  enable 
them  to  give  such  preference  at  a  future  period, 
and  to  compel  their  creditors  to  acquiesce  in  the 
terms  offered  tiMm;  and  that  when  any  of  the 
creditors  dissented,  the  trust  failing  as  to  all 
except  what  resulted  for  the  benefit  of  the  assign- 
ors, that  therefore  the  assignment,  as  regarded 
the  other  creditors,  was  void  by  the  statute  of 
frauds  in  New  York ',  that  part  being  void,  the 
whole  must  be  yoid;  and  that  the  assignment 
could  not  be  used  by  C  and  D  to  protect  the  prop- 
erty in  their  hands  against  the  executions  of  the 
other  creditors,  until  Sie  trust  in  favor  of  C  had 
been  satisfied.  Htftlop  y.  Clarke.  14  Johns.  468. 
-S.  P.  Austin  v.  BeU,  20  Johns.  442. 

430.  That  where  an  assignment  b  fraudulent, 
and  void  in  part,  it  is  void  »n  toto,  see  also  Maekie 
V.  Cairns y  5  Cow.  547.  1  Hopk.  373.  Harris  v. 
Stimner,  2  Pick.  137.  Tucker  v.  Welsh,  17  Mass. 
164.    Grover  y.  Wakeman,  11  Wend.  187.  4  Paige, 

431.  But  where  a  debtor  assigns  property  to 
two  persons,  by  one  instrnment,  **  to  hold  to  them 
respectively  in  the  proportions  which  the  debts 
due  to  them  respectively  bear  to  each  other,"  and 
tke  assignment  is  fraudulent  and  yoid  as  to  one 
of  the  assiipnees,  it  is  nevertheless  valid  as  to  the 
other,  who  is  innocent  of  the  fraud  —  their  interest 
in  the  fund  being  several,  though  they  would  have 
taken  as  tenants  in  common,  ifthe  instrument  had 
been  valid  in  the  whole.  Prince  v.  Shepard,  9 
Pick.  176. 

432.  An  assignment  by  a  debtor  of  all  his  prop- 


erty to  trustees,  for  the  benefit  of  such  credit- 
ors as  should,  within  a  given  time,  execute  a  re« 
lease  of  all  demands,  is  good,  if  certain  of  the 
creditors  agree  to  accept  it  upon  that  condition, 
and  is  a  transfer  of  the  property  for  their  use  from 
the  time  of  acceptance.  If,  theref<ft'e,  a  fi.  fa,, 
which  is  issued  afler  the  acceptance,  but  before 
the  execution  of  a  release  by  iny  creditor,  be 
levied  upon  the  goods  assigned,  the  sherifi^  is  a 
trespasser.    LipptmeaU  v.  Barker,  2  Binn.  174. 

433.  On  the  same  evening  afler  a  considerable 
verdict  was  obtained  against  A,  be  conveyed  all 
his  property  to  a  trustee  of  his  oww  choice,  for 
the  benefit  of  ell  his  creditors  in  equal  proportions.  ' 
The  trustee  lived  at  a  distance,  and  did  not  hear 
of  the  deed  until  four  days  afterwards,  when  be 
assented.  No  possession  of  the  tiUe  deeds  was 
given  until  nearly  two  months  afler,  and  the  debt- 
or continued  in  possession  of  the  furniture  the 
next  day  afler  the  execution  of  the  deed,  which 
was  Sunday,  and  part  of  Monday,  when  they  were 
taken  in  execution.  The  deed  contained  no  sched-  ^. 
ule  of  property,  and  no  limitation  of  time  for  dis- 
tributing the  estate.  Held  that  it  was  a  valid 
assignment,  and  took  efieot  from  its  execution,  as 
the  assent  of  the  trustee  was  presumed ;  delivery 
of  the  tiUe  deeds  was  unnecessary,  and  non-de- 
livery of  the  goods  was  explained.  Wilt  v.  Frank' 
lin,  1  Binn.  502. 

434.  Goods  on  consignment  at  Boston  were  as- 
signed for  benefit  of  creditors,  and,  before  reason- 
able time  for  giving  the  consignee  notice  thereof, 
a  creditor,  not  party  to  the  assignment,  attached 
them  by  trustee  process  in  Boston,  the  debtor  and  * 
creditor  residing  in  Pennsylvania.  Held  that  the 
assignment,  if  bona  fide,  bad  precedence  of  the 
attachment.    BhoLen  v.  Cleveland,  5  Mason,  174. 

-  435.  A  debtor  about  to  stop  payment  made  a 
deed  of  land,  and  at  the  eame  time,  as  part  of  the 
same  transaction,  an  indenture  tripartite  was  made 
between  the  grantee,  the  debtor,  and  three  credit- 
ors, whose  demands  equalled  the  value  of  the 
land,  declaring  the  conveyance  to  be  In  trust  for 
security  of  those  demands.  The  paKies  intended 
that  the  debtor  should  aflerwards  make  a  general 
assignment  of  all  his  property  for  the  benefit  of 
air  his  creditors,  by  which,  however,  the  three  cred- 
itore  were  to  be  paid  in  fulL  and  that  this  land 
should  be  part  of  the  funds  for  distribution  ;  and 
the  conveyance  was  made  to  prevent  a  mesne  at- 
tachment, but  if  a  general  assignment  should  not 
be  made,  the  conveyance  was  to  have  its  legal 
effect  for  the  benefit  of  the  three  creditors.  Held 
a  fraudulent  conveyance  as  against  an  attaching 
creditor.    Johnson  y.  Whitwdl,  7  Pick.  71. 

436.  An  assignment,  voidable  as  tending  to  de- 
lay creditors,  cannot  be  questioned  by  a  creditor 
woo  has  taken  a  dividend  under  it.  AdlurA  v. 
Yvrd,  1  Rawle,  163. 

437.  An  assignment  was  made  by  a  debtor,  in 
consideration  of  advances  to  be  made  by  the  cred* 
itor,  of  a  vessel  ready  for  sea,  and  three  other  ves- 
sels actually  at  sea,  together  with  the  proceeds  of 
their  cargoes.  The  assignment  was  to  be  void 
on  payment  of  the  money  due  to  the  assignee. 
And  if  it  was  not  paid,  the  assignee  was  author- 
ized to  enforce  the  pledge,  in  all  places  what- 
soever, and  to  sell  the  same  for  the  payment  of 
the  amount  due  to  him.  The  possession  of  the 
vessel  which  was  ready  for  sea  was  not  delivered 
to  the  assignee,  nor  were  the  bills  of  lading  in- 
dorsed or  delivered  to  him.  The  cargoes  were 
consigned  to  the  several  masters  for  sales  and  re- 
turns. It  was  held  that  the  non-delivery  of  the 
vessel  did  not  make  the  assignment  fraudulent 
and  absolutely  void  as  to  creditors  of  the  assigrnor, 
but  Uiat  it  was  for  the  jury  to  decide  whether, 
from  the  evidence    't  was  intended  to  defraud  the 
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creditors  of  the  aMigiior.  Harris  t.  De  Waff^ 
4  Pet.  147.  Held  abo,  that  notwithst&iuiing  the 
Don -delivery  of  the  billt  of  lading,  the  deed  of 
aBngament  conveyed  to  the  aaaignee  a  right  to 
take  the  proceeds  of  the  outward  bound  cargoes 
on  board  the  Vessels,  as  between  the  parties,  and 
to  bold  tliem  against  any  persons  but  a  consignee, 
or  a  purchaser  from  a  consisnee,  without  notice. 
ib.    Bee  Conard  v.  MatUic  Rs.  Co.  1  Pet.  386. 

438.  A  and  B,  by  deed,  conveyed  all  their 
estate  in  trust,  to  |>ay, ''  1st,  the  following  named 
])er8ons,  (naming  them,)  the  following  sums,  dus., 
for  monejr  lent,  &c ;  *^  2dly,  to  pay  and  satisfy 
the  following  named  persons  the  following  sums 
of  money,  being  for  notes  lent  and  indorsements, 
to  wit,  C5  <&  Go.  $2053.  to  D  &  E,  |6490  ;*'  "  pro- 
vided that  no  one  of  the  debts  before  mentioned 
shall  have  any  preference,  but  the  same  shall 
be  paid  ratably,  according  to  their  respective 
amounts/*  diLc. ;  and  "  provided  that  no  one  of 
the  creditors  preferred  and  named  as  aforesaid,  on 

»  whose  paper  the  said  assignors  should  be  and  re- 
main indorsers,  should  receive  thegr  proportions, 
until  they  should  have  taken  up  the  said  notes,  or 
otherwise  freed  them  from  their  responsibility  as 
indorsers."  Prior  to  the  assignment,  A  and  B 
had  drawn  four  notes,  amounting  together  to 
$2053,  which  became  due  afler  the  assignment, 
and  were  indorsed  by  C  db  Co.  for  the  aocom* 
modation  of  A  and  B,  and  were  given  to  D  and 
E  for  goods  sold  by  the  latter  to  A  and  B.  On 
the  day  of  the  date  of  the  assignment,  D  and  £ 
executed  a  release  to  (be  assignors,  and  at  the 
execution  of  the  assignment  the  assignors  were 
not  indebted  to  C  &  Co.,  who,  on  the  contrary, 
were  indebted  to  the  assignors.  Held  that  the 
preference  was  not  given  to  C  dSt  Co.  personally, 
but  to  the  four  notes  indorsed  by  them,  and  that 
D  and  £,  in  whose  hands  they  were,  might  re- 
cover the  amount  due  on  them,  in  an  action 
brought  in  the  name  of  C  &.  Co.  for  their  use. 
Heilner  v.  Imbrie,  6  S.  &  R.  401. 

439.  Where  an  assignment  provides  for  ratable 

Sayment  to  such  creditors  as  shall,  within  a  speci- 
ed  time,  aocept  its  provisions,  a  creditor,  who, 
&om  want  of  notice,  mistake,  d&c.,  is  unable  to 
comply  with  the  terms  within  the  time  limited, 
will  be  admitted  to  lijs  share  of  the  fund,  if  in  a 
reasonable  time  he  signify  that  such  is  his  desire, 
and  if  he  has  done  nothing  inconsistent  with  an 
acceptance  of  the  provision  made  in  his  favor. 
Decaters  v.  CJUiumont,  2  Paige,  400. 

440.  A,  by  indentura  dated  the  28th  of  March, 
162:),  assigned  all  his  estate  to  B,  C  and  D,in  trust, 
for  creditors ;  but,  in  the  first  place,  to  pay  and 
satisfy  B  for  any  debt  due  to  him,  &c.,  provided 
that  DO  creditor  should  have  the  benefit  of  the  as- 
signment, unless  he  did,  within  three  months 
afler  the  execution  of  the  assignment,  make,  ey- 
cute,  and  deliver,  to  tlie  said  grantor,  a  full  and 
comj^Jete  release  of  all  claims,  &c.  At  the  time 
of  the  execution  of  the  asaienroent,  three  general 
releases  were  prepared  by  the  counsel  of  A,  and 
delivered,  one  to  each  assignee,  for  the  signature 
of  the  creditors.  On  the  23d  of  June,  1823,  B 
went  to  the  office  of  his  counsel,  and  there,  in  his 
presence  and  that  of  two  students,  (one  of  whom 
became  a  subscribing  witness,)  executed  one  of 
the  releases,  which,  however,  he  put  in  his  pocket, 
and  with  it  left  the  office.  A,  who  had  lefl  Phila- 
delphia on  the  mil  of  April,  1823;  for  New  Or- 
leans, returned  there  on  the  30th  of  June,  when 
the  release  was  tendered  to  him,  which  he  refused 
to  receive^  and  it  remained  in  the  possession  of  B. 
Held  that  there  was  sufficient  evidence  for  the 
jury  to  find  that  the  release  was  delivered  within 
the  three  months.    Steel  v.  Tuttle,  15  S.  &  R.  210. 

441.  Where  the  trustee  in  an  assignment  for  the 


benefit  of  such  cfeditors  as  sboald,  withia  sixty 
days,  ezeeute  in  favor  of  the  assigiiee  a  release 
of  all  demands,  gave  public  notice  that  a  leieaae 
would  be  prepared  bv  him  for  the  signature  of  the 
creditors,  and  one  of  the  creditors  called  npon  the 
trustee  before  the  expiration  of  the  sixty  days, 
and  ofiTered  to  ezecnte  the  release,  bat  was  in- 
formed by  him  that  the  instrument  was  not  pie- 
pared,  it  was  held  that  the  offer  was  not  tanta- 
mount to  a  release,  and  that  the  creditor  was, 
nevertheless,  bound  to  ezecnle  a  release  in  due 
form,  within  the  prescribed  period.  Pwaponi  t. 
Graham,  4  Wash.  C.  C.  232. 

442.  Since  the  revised  eUtutes  (New  York) 
an  assignment  by  a  debtor  to  a  stranger,  actually 
delivered  and  accepted,  of  all  the  real  estate  of 
the  debtor,  in  trust  £br  the  payment  of  debts,  is 
valid  as  a  grant,  though  there  be  no  express  con- 
dderation  to  support  it.  It  is  not  necessary  to  its 
validit)r  that  a  creditor  should  be  a  party  thereto, 
or  signify  his  assent  to  it.  CwMungkam  v.  jf  rse- 
homy  11  Wend.  240. 

443.  If  the  conveyance  be  made  to  the  csed- 
itors,  their  assent  must  be  shewn,  ib. 

444.  Where  a  voluntary  assignment  had  been 
made,  for  the  benefit  of  such  creditors  M  should 
exeeute  a  release,  a  creditor  who  had  notice  of  the 
assignment,  but  who  did  not  execute  the  release 
until  after  a  dividend,  was  held  to  be  entitled  to  a 
proportion  of  that  dividend.  Bank  of  PautoyUoa' 
nia  V.  Grotz,  1  Browne,  Appx.  69. 

445.  But  where  the  assignment  provides  for  a 
distribution  among  such  creditors  as  should  be- 
come parties  thereto  tmtkin  a  limited  to'sie,  a  cred- 
itor woo  has  seasoneble  notice  of  the  assignment 
cannot  become  a  party  afler  the  lapse  of  that 
time,  without  consent  of  all  concerned,  though  no 
distribution  has  been  made  before  he  requests  per- 
mission to  become  a  party,  and  though  a  release 
of  the  debtor  is  not  stipulated  for  in  the  assign- 
ment.   Phenix  Bank  v.  auUivan,  9  Pick.  410. 

446.  Where  an  assignment  was  made  to  three 
persons,  the  debts  due  to  the  assignees,  or  either 
of  them,  to  be  first  paid,  it  was  held  that  a  debt 
due  to  a  firm,  of  whieh  one  of  the  assignees  v/m 
a  member,  was  within  the  provision  for  a  prefer^ 
ence.     WUnm  v.  Hanaon,  3  Fairf.  58. 

447.  A  debt  due  to  A  B  &  Co.  was  held  to  be 
secured  under  a  provision  to  pay  A  B,  he  having 
no  separate  claim,  t^. 

448.  Parol  evidence  is  not  admissible  to  show, 
b^  the  conversation  of  the  parties  when  the  aa- 
signment  was  executed,  what  debts  were  intended 
to  be  secured,  ib, 

449.  If  an  assignment  be  made  for  the  benefit 
of  such  creditors  as  shall,  within  a  certain  period^ 
execute  a  release,  a  creditor  who  signs  a  release 
afler  the  expiration  of  the  period,  is  bound  by  it, 
if  there  be  no  fraud  nor  mistake,  though  Uie  as- 
signment be  declared  to  be  tlie  consideration  of 
the  release,  and  though  tlie  releasor  can  take 
nothing  under  the  assignment.  Coe  v.  Hutton, 
1  S.  &  R.  398. 

450.  An  assignment  was  made  in  trust,  to  pay 
creditors  of  the  first  class  their  debts,  creditors  of 
the  second  class  their  debts,  the  payment  to  be 
ratably  made,  in  proportion  to  their  respective  de- 
mands; and  creditors  of  the  third  class  on  tne 
same  terms  as  those  of  the  second ;  provided  that 
no  creditor  should  be  entitled  to  receive  a  divi- 
dend, unless  he  executed  a  release  in  thirty  daya. 
Held  that  a  creditor  of  the  first  class  was  bound 
to  execute  a  release,  before  he  could  receive  his 
debt.     Wilson  v.  Kneppley,  10  S.  &.  R.  439. 

451.  An  assignment  was  made  by  a  debtor  te 
trustees,  1 .  For  the  payment  of  ceruin  specified 
debts,  if  there  should  be  sufficient  to  pay  the 
whole  of  them,  but  if  not,  then  in  just  and  equal 
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^oportioiMi ;  S.  for  tha>  payment  of  all  fbe  other 
juBt  debts  of  the  assignor,  (with  certain  ezcep- 
tiont,]!  **  in  full,  if  the  moneys  be  sufficient,  if  not, 
then  in  lust  and  equal  proportions;"  and,  ailer 
paying  the  said  debts  or  the  second  class,  then, 
3,  to  pay  certain  other  debts,  «id,  if  any  surplus 
should  remain,  then  to  pay  the  same  to  the  assign- 
or ;  provided  that,  before  the  payment  of  any  of 
the  said  debts,  in  any  of  the  said  classes,  the  re- 
spective creditors  should  release  within  a  certain 
period.  Held  that  a  creditor  of  the  second  class, 
who  did  not  release  within  the  required  period, 
was  not  entitled  to  a  dividend,  although  ne  ex- 
ecuted a  release  before  the  assignees  had  declared 
or  paid  a  dividend,  and  a  surplus  remained  idler 
paying  the  first  class  of  creditors.  Ckeever  v.  Im- 
hifjy  7  S.  &  R.  510. 

452.  Where  an  assignment  was  made  in  favor 
of  such  creditors  as  should,  *<  within  sixty  days 
from  the  date  of  the  said  instrument,"  execute  a 
release,  it  was  held  that  the  day  of  the  date  was 

*    excluded.  Pierpontv,  Graham,  4  Wnah.C.C.232, 

453.  But  where  the  term  given  for  executing  a 
release  expired  on  Sunday,  it  was  held  that  that 
day  was  included,  so  that  a  creditor  exeenting  a 
release  on  the  succeeding  Monday,  was  out  of 
time.  ib. 

454.  The  acceptance  of  the  trust  does  not 
amount  to  an  agreement  by  the  trustee  to  accede 
to  the  conditions  of  it,  so  as  to  dispense  with  the 
necessitjr  of  his  executing  a  release  within  the 
limited  time.  ib. 

455.  An  assignment  was  made,  hy  A  B,  of  all 
the  effects  belonging  to  the  firm  oT  T  &  B,  or  to 
B  B  &  Co.,  or  to  B  B  in  his  individual  capacity, 
in  trust,  to  pay  such  creditors  of  T  &  B,  and  of 
B  B  &  Co.,  as  should  execute  a  release  of  their 
claims  against  the  said  firm  of  T  &  B,  and  against 
the  said  B  B  &  Co.,  within  a  certain  time.  The 
plaintiff,  who  appeared  as  a  creditor  of  B  B  &  Co., 
executed  a  release  of  all  claims  against  B  B  &  Co., 
without  mentioning  the  firm  of  Y  A  B.  Held 
that  the  release  was  insufficient.  Sheepshanks  v. 
Cohen,  14  S.  A  R.  35. 

*  456.  An  assignment  under  the  law  of  Pennsyl- 
vania, by  an  insolvent  debtor  in  that  state,  passes 
neither  the  legal  nor  equitable  title  to  lands  in 
Ohio.  Rogers  v.  Allen,  3  Ham.  486.  MCtJlough 
v.  Rodriek,  2  Ham.  234.    .S^  15  Pick.  11. 

457.  Where  the  trust  of  a  deed  of  assignment 
was,  <'  to  pay  the  debts  due  by  the  assignor  to  the 
following  persons,  respectively,  viz.,"  and  then 
ft)llowed  the  names  of  several  persons,  and  the 
debts  due  to  each  of  them,  and  among  others,  a 
debt  to  A  was  said  to  be  ^' about  ^11,000,"  when, 
in  fact,  it  amounted  to  upwards  of  $13,000,  it 
was  held  that  A  was  entitled  to  a  dividend  on  the 
latter  sum.     Brown  v.  Weir^  5  S.  dk  R.  401. 

458.  If  an  assignment  be  made  for  the  benefit 
of  such  creditors  as  shall  execute  a  release  within 
a  given  time,  one  to  whom  a  debt  is  actually  due, 
and  who>  releases  within  the  time,  but  aflerwards 
takes  up  notes  drawn  and  indorsed  by  him  for  the 
aecommodation  of  the  assignor,  is  not  entitled  to  a 
dividend  of  his  estate  upon  the  notss  thus  taken 
up.     Sloddart  v.  Allen,  1  Rawle,  258. 

459.  Where  an  assignment  of  efl^ts  has  been 
made  to  trustees,  for  tne  payment  of  such  cred- 
itors as  should  execute  a  general  release,  no  ac- 
tion can  be  maintained  agamst  the  assignees  by  a 
creditor,  for  a  dividend,  until  he  has  performed 
the  conditioti  precedent,  by  executing  a  release. 
Mather  v.  PraU,  4  Dall.  224. 

460.  Where  an  assignment  is  made  for  the 
benefit  of  creditors,  the  preference  of  the  landlord 
arises  from  his  right  to  distrain  the  goods  as- 
signed, and  where  that  right  does  not  exist,  the 
rent  being  due  and  in  arrear,  or  where,  if  the 
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ri^t  to  distrain  does  exist,  he  omits  to  exercise  it, 
and  suffers  a  bona  fide  sale  and  removal  by  the  as-   • 
signees,  he  stands  in  the  same  poealion  with  re-   « 
spect  to  the  proceeds  of  the  sale  as  any  other  cred- 
itors.   Morris  v.  Parker,  1  Ashm.  187. 

461.  While  the  goods  of  the  assignor  remain  on 
the  premises,  they  are  liable  for  rent  in  arrear ;  but 
when  no  rent  is  in  arrear,  or  if  the  goods  are  bona 
fide  sold  and  removed  from  the  demised  premises, 
the  landlord  has  no  specific  lien  for  his  rent  on 
such  ^oods,  or  preferred  claim  on  the  avails  of 
them  m  the  hands  of  the  assignee,  ib, 

462.  But  the  assignees  are  bound  to  pay  rent  to 
the  landlord  for  the  period  during  which  tUey  oc- 
cupy the  premises  for  the  porpose  of  discharging 
the  duties  of  the  trust,  ib. 

463.  Where  the  assignees  have  sold  the  prop- 
erty of  the  debtor,  and  received  money  enough  to 
pay  all  the  debts  of  the  assignor,  an  action  will  lie 
to  compel  payment  to  a  creditor  whose  claim 
against  the  assignor  is  established.  Rush  v.  Good, 
14  S.  &  R.  226. 

464.  But  it  seems  that  a  creditor  cannot  sup- 
port an  action  for  a  proportion  or  ratable  share  of 
the  debt  claimed,  until  he  has  proceeded  against 
the  trustees,  so  far  as  to  have  a  dividend  declared 
and  distribution  ordered,  according  to  the  statute 
of  March,  1818.  ib. 

465.  Where  several  papers,  purporting  to  be  the 
accounts  of  the  assignees  of  a  debtor,  were  found 
in  the  prothonotary*s  office,  and  appeared  to  have 
been  ail  filed  together,  it  was  held  that,  if  one 
paper  was  given  in  evidence  aninst  the  assignees, 
the  others  were  evidence  for  tnem.  ib. 

466.  Where  one,  who  had  purchased  property 
at  a  sheriff's  sale,  in  trust,  to  prosecute  an  eject- 
ment for  it,  for  the  common  benefit  of  himself  and 
others,  and  to  divide  the  proceeds,  when  sold, 
made  a  general  assignment  for  the  benefit  of  his 
creditors,' after  bringing  the  ejectment,  it  was 
ruled  that  he  might,  nevertheless,  recover  in  the 
ejectment.  7%ompson  v.  Dougherty,  12  S.  de>  R.  448. 

467.  A  trustee  by  deed  for  the  benefit  of  cred- 
itors may  avoid  a  previous  fraudulent  assignment. 
Englebert  v.  Banjot,  2  Whart.  240  —  denying,  as  to 
this  point,  the  case  of  Thompson  v.  Dougherty,  12 
S.  &.  R.  448. 

468.  Under  the  Pennsylvaniaactof  24th  March, 
1818,  *'to  compel  assignees  to  settle  their  ac- 
counts," the  court  of  common  pleas  has  power  to 
make  an  order  requiring  the  assignees,  in  a  volun- 
tary assignment  for  the  benefit  of  cre^litors,  to 
produce,  and  to  submit  to  the  inspection  of  a  cred- 
ilpr,  any  books,  papers,  or  documents,  which  are 
in  their  possession,  and  whioh  came  to  them  from 
the  assignor.    Jngraham  v.  Coxe,  1  Ashm.  38. 

469.  Where  a  pettlioner  is  discharged  under  the 
insolvent  laws,  the  court  has  not  the  power  to 
compel  him  to  produce  his  books  and  papers  to  his 
assignees.    Hodge's  ease,  1  Ashm.  63. 

470.  An  assignee  under  a  voluntary  assignmeat 
cannot,  in  Pennsylvania,  since  the  passage  of  the 
act  of  10th  April,  1828,  sell  the  property  which 
passed  to  him  under  the  assignment,  before  he 
files  the  inventory,  and  gives  the  security  required 
by  that  act ;  and,  if  he  attempts  to  do  so,  he  is  lia- 
ble to  be  dismissed.     Shaio'g  case,  1  Ashm.  882. 

471.  Nor  can  an  action  be  maintained  by  a  cred- 
itor against  the  assignees,  until  their  accounts 
have  been  settled  in  uie  common  pleas,  and  a  de- 
cree there  made  for  distribution.  Vanarsdale  v. 
Richards,  1  Whart.  408.  Gray  v.  Bell,  4  Watts,  410. 

472.  A  creditor  may  execute  an  assignment  upon 
a  condition  precedent,  which,  if  not  perrorrocd, 
will  render  such  execution  inoperative.  American 
Bank  v.  DooliUle,  14  Pick.  123.  * 

473.  Where  the  condition,  in  such  case,  was, 
that  the  property  assigned  was  not  then  attached   « 
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by  anj  valid  trcuCee  process  served  on  the 
signee,  it  was  decided  that  a  tmstee  process  served 
on  the  assi^iiie,  in  which  there  was  a  misnomer 
of  his  Christian  name,  was  nevertheless  a  valid 
trustee  process  within  the  condition,   ib. 

474.  Parol  evidence  may  be  received,  in  sach 
case,  to  show  that  the  writ  was  served  on  the  as- 
signee, though  the  officer**  return  t>n  the  writ  be 
si&nt  on  that  point.   t6. 

475.  An  assignment  of  property  to  A,  '*  he  pay- 
ing to  B  whatever  balance  is  justly  due  to  him 
from  me  for  labor  on  said  property,  so  far  as  he 
has  a  Hen  on  it  for  said  balance,*'  is  conditional; 
and  the  assignee  acquiies  no  title  to  the  property 
without  payment  or  tender  of  the  balance  due  to 
H.    Uoyd  V.  HoUiff  8  Conn.  491. 

47G.  But  parol  evidence  will  not  be  received  to 
show  tliat,  by  an  indenture  of  assignment  releas- 
ing debts,  a  note  was  not  intended  to  be  released, 
such  note  having  been  taken  by  a  factor  for  ffoods 
sold,  and  having  been  indorsed  to  the  consignor 
of  the  goods,  after  the  execution  of  the  assignment 
by  the  factor,  ffest  Boylston  Manuf.  Co.  v.  Starlt, 
15  Pick.  225. 

477.  Among  the  preferred  demands,  contained 
in  a  schedule  annexed  to  the  indenture,  was  "  A's 
draft,  (accepted  by  the  debtor,)  for  which  he  holds 
a  mortgage  of  B,  *  dtc.  Held  that  the  trust  was 
nut  personal  to  A,  but  that  the  holder  of  the  draft, 
to  whom  it  had  been  indorsed  before  the  making 
of  the  indenture,  was  entitled  to  the  benefit  of  tlie 
trust.     Ward  v.  Lewis ,  4  Pick.  518. 

478.  Held  also,  upon  a  bill  in  equity  brought 
by  the  preferred  creditors,  that  the  trustee  who 
had  received  the  money  under  the  assignment  waff 
alone  chargeable,   ib. 

47f>.  A  creditor,  for  whom  property  b  assigned, 
may  bring  a  bill  in  equity,  in  his  own  name, 
acrainst  the  assignee,  to  recover  his  dividend,  &c., 
thongh  he  was  not  a  party  to  the  assignment,  ib. 
S.  P.  Keycs  v.  Brush,  2  Paige,  311. 

480.  Acceptance  of  the  provisions  in  a  deed  of 
trust,  made  tor  the  benefit  of  creditors,  is  no  bar  to 
a  suit  on  a  claim  thus  provided  for.  Trotter  v. 
Williamson,  6  Monr.  39. 

481.  Where  A  aMigned  a  certain  fund  to  B,  to 
pay  certain  creditors,  among  whom  was  C,  a  judg- 
ment creditor,  who  accepted  the  assignment,  and 
afterwards  consented  to  the  discharge  of  A  from 
prison,  where  he  had  been  surrendered  by  his  bail, 
it  was  held  that  C  was  not  bound  to  make  an  elec- 
tion between  the  judgment  and  assignment.  Cod" 
wise  V.  Gelstorij  10  Johns.  507. 

483.  And  where  C  presented  his  petition  to  the 
chancellor,*  praying  that  he  might  be  ^Kiid  the 
amount  of  his  judgment  out  of  the  moneys  arising 
Irom  the  sale  of  real  estate  of  A,  on  which  the 
judgment  was  a  lien,  it  was  held  that  he  was  en- 
titled to  a  priority  of  payment  out  of  the  fund.  ih. 

483.  It  is  not  a  bar  to  an  action  on  a  note  that  the 
defendant  has  assigned  his  property  to  pav  it  and 
other  debts,  there  being  no  express  stipulation  in 
the  assignment,  by  the  creditors,  and  the  plaintiff 
having  only  assented  to  the  assignment,  and  claimed 
the  benefit  of  it  by  parol,  and  not  having^  received 
any  of  the  proceeds.    Jtice  v.  Catlin,  14  Pick.  221. 

484.  A  creditor's  biinging  an  action  against  the 
debtor,  and  'attaching  his  property,  is  not  a  waver 
of  the  provision  made  by  the  debtor  in  an  assign- 
ment, where  such  creditor  is  nonsuited  on  grounds 
not  affecting  merits  ',  he  may,  nevertheless,  claim 
and  recover  of  the  assignee  liis  proportion  of  the 
avails  of  the  assigned  propertv.  JVeto  England 
Bank  V.  Lewis  J  8  Pick.  113.  Auter,  if  he  recover 
judgment  against  the  debtor,  and  choose  to  rely 
on  Kw  attachment  for  security,  ib. 

485.  It  is  no  defence  to  an  action  by  a  creditor 
against  the  assignee  that  the  latter  has,  by  misap- 
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itors.  ib.     Ward  v.  Lewis,  4  Pick.  518. 

486.  Where  an  assignment  was  made  by  the 
maker  of  a  note  that  had  been  indorsed,  and  wae 
executed  by  the  indoner  and  the  holder,  which 
''  provided  that  nolhing  contained  in  the  assign- 
ment should  be  constraed  to  impair  any  lien  or 
pledee  theretofore  created  or  obtained  for  a  debt 
or  claim  due  from  the  assignor,*'  it  was  decided 
that  the  security  by  the  indorsement  was  a  *<  lien 
or  pledge"  within  the  meaning  of  the  provisO|and 
that  the  release  of  the  maker,  in  the  assignment, 
did  not  discharge  the  indorser.  Gloueester  Bank 
V.  Worcester,  10  Pick.  528. 

487.  The  indorser,  in  such  case,  was  held  to  be 
estopped,  by  his  having  executed  the  indenture  of 
assignment,  to  deny  his  knowledge  that  it  con- 
tained a  release  of  the  maker.  Parsqns  t.  GtaU' 
tester  Bank,  10  Pick.  533. 

488.  The  assignee  of  a  bond  for  benefit  of  cred. 
itors  cannot  dispose  of  it  to  satisfy  or  secure  his 
own  debts,  and  chancery  will  set  aside  such  dis- 
position, at  the  suggestion  of  the  parties  interested. 
Jamiesmi  v.  Forbes,  3  Desaus.  529. 

489.  An  assi^rDment,  for  the  purpose  of  indem- 
nifying the  assignee  against  certain  liabilities  on 
behalfof  the  assignor,  creates  no  interest  in  the 
creditors  to  whom  the  assignee  was  thus  liable, 
either  directly  or  as  cestui  que  trusts.  />'  Wolf  v. 
Ckapin,  4  Pick.  59. 

490.  Where  an  assignment  is  of  all  the  debtor's 
property  in  a  schedule  referred  to,  which  enume- 
rates only  specific  articles,  and  does  not  purport 
to  contain  au,  no  presumption  arises  of  a  general 
assignment.  United  States  v.  Langton,  5  Mason, 
289.    See  United  States  v.  Howland,  4  Wheat.  108. 

491.  Under  a  general  assignment,  a  claim 
passes  for  compensation  for  wronmi  done  under 
Spanish  authority,  which  is  provided  for  hj  the 
treaty  of  February,  1819,  with  Spain,  united 
States  V.  Hunter,  5  Mason,  €2.  S.  P.  MaiOand  v. 
JVetolon,  3  Leigh,  714. 

492.  And  wnere,  under  the  act  of  congress  ^ 
Majr,  1824,  the  secretary  of  the  txeasurv  omits  tft 
retain  the  amount  of  debts  due  lo  the  United* 
States  by  a  creditor  under  that  treaty,  the  United 
States  may  still  recover  such  debt  of  the  general 
assignee,  who  has  received  the  money  from  the 
treasury.    5  Mason,  ubi  sup. 

493.  An  assignment  of  estates  passes  a  right  to 
rents  subsequently  falling  due ;  and  the  debtor 
cannot  afterwards  lease,  or  assign  the  rents,  as 
against  the  creditors.  Williamson  v.  Richardson^ 
6  Monr.  604.     See  PraU  v.  Levan,  I  Miles,  858. 

494.  Assignees  under  a  general  assignmeol 
have  an  election  whether  or  not  to  take  a  &ase  of 
real  estate  held  by  the  assignor,  without  affecting 
their  right  to  the  other  property.  Pratt  v.  Leva», 
1  Miles,  358. 

495.  An  assignment  of  all  the  goods,  wares, 
merchandises^  and  personal  property  of  every 
kind',  belonging  to  the  late  firm,  &c.,  does  not 
pass  an  interest  under  a  contract.  Kendall  v. 
Almy,  2  Sumner,  278. 

4^.  A  creditor  assigned  a  distil-hoose  and 
wharf  in  A,  **  and  all  the  rum  and  other  liquors  la 
the  distil-house  or  on  the  wharf,  or  elsewhere  on 
the  premises,  and  all  the  casks,  &c.,  and  other 
personal  property  whatsoever,  being  on  the  preioi- 
ises  of  or  belonging  to  the  debtor,"  &c.  HeM 
that  barrels  of  rum,  previously  conairned  to  a 
commission  merchant  in  B  for  sale,- did  not  pass 
by  the  assignment.     TVcdfcer  v.  CUsby,  12  Pick. 

497.  Where  an  assignment  provided  for  pay* 
ment  of  debts  tlien  doe,  or  growing  due,  to  such 
creditors  as  should,  within  a  given  time,  release 
all  demands,  it  was  held  to  embrace  a  note  in- 
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doraed  by  the  uugnor,  and  whipli  had  not  beeomd 
payable  at  the  time  the  aasignment  was  ezectited, 
though  the  drawer  had,  in  the  mean  time,  failed  and 
assigned  his  property,  and  the  holder  of  tlie  note 
had  discharged  him.  Bank  of  Pennsylvania  v. 
M'Calmonty  4  Rawle,  307. 

498.  Where  property  was  devised  to  S,  in 
truBt,  the  income  of  which  was  to  be  paid  to  A, 
during  his  life,  and,  on  his  death,  the  property  to 
be  conveyed  to  B,  his  hqirs,  &c.,  without  being 
subject  to  B's  debts,  &c.,  and  before  A's  death, 
B  assigned  all  his  estate  for  the  benefit  of  his 
creditors;  held  that  B*b  interest  in  the  devised 
property  passed  to  his  assignees,  and  that  they 
might  recover  it  of  S  afler  B*s  death.  SttLckert 
V.  Harvey^  1  Miles,  247. 

499.  A  bona  Jide  assignment  in  trust  for  cred- 
itors, though  executed  out  of  the  state,  takes  pre- 
cedence of  a  subsequent  attachment  levied  within 
the  statiB.  Oreem  v.  Moiory,  8  Bailey,  163.  tVest 
V.  Tapper f  1  Bailey,  193.  Atitery  of  an  assignment 
under  a  foreign  bwikrupt  law.  Robinson  v.  Croto- 
der,  4  M'Cord,  519. 

500.  A  indorsed  notes  for  the  accommodation 
of  B,  whom  he  owed,  which  were  discounted  by 
a  bank,  and  A,  soon  afler,  assigned  his  property 
for  the  benefit  of  his  creditors,  stipulating  for  a 
release.  B  executed  the  assignment,  but  the  bank 
did  not.  B  also  made  a  similar  assignment,  which 
was  executed  by  the  bank.  A's  assignee  made  a 
dividend  of  50  per  cent.,  which  the  bank  received 
as  a  creditor  on  the  notes.  B*s  assignee  made  a 
dividend  of  75  per  cent,  and  paid  the  bank  50  per 
cent,  on  the  notes,  and  at  the  request  of  B's  cred- 
itors re-assigned  the  remaiuing  property  to  him. 
In  an  action  by  B  against  A's  assignee,  it  was  held 
that  he  was  entitled  to  recover  50  per  cent,  of  the 
debt  due  to  him  by  A,  deduQting  the  difference 
between  75  per  cent.,  the  dividend  payable  on  the 
notes  by  B's  assignee,  and  the  50  per  cent,  actually 

faid  by  him  to  the  bank.    MLeod  v.  Latimer , 
Whart.  532. 

501*  The  payee  of  a  note,  anticipating  the 
Allure  of  the  maker,  sold  it  to  A,  one  of  the 
maker's  debtors.  The  assignees  of  the  maker 
sued  A,  and  he  set  off  the  note,  and  obtained  a 
verdict  and  judgment.  Held  that  the  assignees 
had  no  cause  of  action  against  the  payee.  Hep- 
pard  V.  Beytardj  1  Whart.  223. 

502.  A  man,  mdebted  by  bond,  executed  a  con- 
veyance of  all  his  property  in  trust,  for  payment 
of  his  just  debts,  in  the  nrst  place ;  for  nis  own 
nse  durinjg  life  in  the  second ;  and  aflerwards  for 
the  bene£  of  his  wife,  &c.  He  died  without  any 
will,  or  property  acquired  after  the  date  of  such 
conveyance ;  and  no  person  administered  on  his 
estate.  It  was  held  toat  an  assignee  of  the  bond 
was  not  restricted  to  his  remeoy  at  law  against 
the  assignor,  but,  without  bringing  any  action  at 
law,  miffbt  obtain  relief  in  equity,  by  a  decree  for 
a  sale  or  the  property  in  the  hands  of  the  trustee. 
In  such  case,  if  the  fund  in  the  possession  of  the 
trustee  prove  insufficient,  the  plaintiff  in  equity 
may  recover  the  balance  of  nis  claim  from  a 
debtor  of  the  obligor;  and  in  default  of  both  these 
fnuds,  in  whole  or  in  part,  he  may  proceed  against 
the  assignor;  and  it  seems  that  all  the  persons 
concerned  being  made  parties,  the  court  may  do 
complete  justice  in  one  suit,  and  make  a  final 
settlement  of  the  whole  controversy.  Taylor  v. 
Fieklin,  5  Munf.  25. 

503.  It  seems  that  in  an  action  against  an 
assignee,  if  he  has  funds  that  cannot  be  reached 
by  the  action,  he  cannot  claim  a  deduction  for  the 
expense  of  keeping  the  property  and  executing 

he  trust.     Xhiiiii  Sates  y.  Clarke  Paine,  629. 


604.  A  sale  at  auction,  by  direction  of  an  as- 
signee, of  part  of  the  property  assigned,  is  prima 
facie  evidence  of  his  receiving  the  price,  ib. 

505.  Where  more  than  one  of  several  persons, 
liable  on  a'  note,  assign  property  for  payment  of 
their  debts,  the  sum  due  on  the  note,  at  the  times 
when  diviaends  are  declared,  is  that  on  which  the 
percentage  is  to  be  computed.  Peril  v.  Pittfieldy 
5  Rawle,  166.  See  also  Bank  of  Pennsylvania  v. 
M'Calm<mtt  4  Rawle,  307. 

506.  The  New  Jersey  act  to  secure  creditors  an 
eaual  and  just  division  of  the  estate  of  debtors 
who  convey  to  assignees  for  the  benefit  of  cred- 
itors, does  not  extend  to  a  solitary  transfer  of  an 
individual  item  of  property  to  a  creditor  in  pay- 
ment of  a  debt;  and  the  operation  of  the  act  must 
be  confined,  if  not  to  cases  where  a  trust  is  cre- 
ated, at  least  to  cases  where  there  is  something 
like  universality  in  the  assignment.  TUlou  v. 
Britton,  4  Halst.  121. 

507.  If  it  be  necessary,  in  an  action  brought 
upon  an  assigned  chose  in  action,  that  the  interest 
of  the  person,  for  whose  benefit  the  subt  is  brought, 
should  appear  in  the  pleadings,  it  is  sufficient  if  it 
appear  in  any  part  of  the  pleadings.  Corser  v. 
Craig,  1  Wash.  C.  C.  424.  See  MoffeU  v.  Bolmer, 
2  Pen.  712.     Canby  v.  Bidgioay,}  Binn.  476. 

508.  A  judgment  given,  by  one  of  two  joint 
assignors  of  real  estate  for  the  benefit  of  creditors, 
to  the  other,  before  their  assignment,  must  be  post- 
poned to  the  debts  provided  S>r  by  tli»  assignment, 
though  tlie  judgment  has  been  tranferred  to  one, 
who,  with  notice  of  the  assignment,  paid  value 
for  it.    Mifflin  v.  Rasty,  3  Rawle,  483. 

509.  In  an  action  of  covenant,  setting  forth  an 
indenture  between  a  debtor,  his  assignee,  and  his 
creditors,  whereby  the  debtor  assigned  his  prop- 
erty to  the  defendant  in  trust  to  pay,  first  certain 
debts  in  full,  and  then  other  debts  pro  rata,  and 
the  defendant  covenanted  with  each  of  the  other 
parties  to  perform  the  trusts,  and  averring  that  the 
defendant  had  not  paid  a  certain  creditor's  debt ' 
it  is  a  ^ood  plea,  tliat  such  creditor,  by  a  writinjf 
under  his  hand,  directed  and  licensed  the  defentr 
ant  to  pay,  in  preference  to  his  debt,  another 
which  was  subsequent  in  order  in  the  indenture, 
and  that  he  paid  accordingly,  and  that  he  had  tio 
funds  which  had  not  been  appropriated  accord- 
ing to  the  provisions  of  the  indenture,  and  the 

flaintiff 's  orders.    Robertson  v.  Gardfier,  11  Pick. 
46. 

510.  Assignees  gave  assizor  a  bond  to  dispose 
of  the  assigned  property  faithfully,  aqd  ^stribute 
the  proceeds  ratably  among  creditors  who  had 
executed  an  agreement  to  discharge  their  de* 
mands  against  him,  (two  of  the  assignees  being  of 
these  creditors,)  and  pay  the  surplus,  if  any,  to  the 
assignor.  In  an  action  on  this  bond  against  one 
of  uie  assignees,  he  pleaded  that  they  nad  faitif- 
fuUy  disposed  of  the  property,  that  the  debts  due 
to  tne  two  assignees,  who  were  creditors,  exceeded 
the  whole  proceeds ;  and  that  the  other  creditoni, 
"  if  any,"  who  had  executed  the  agreement,  "  had 
not  exnibited  and  proved  their  claims  before  the 
assignees,  so  that  they  could  liquidate  the  same 
and  make  the  proportional  distribution."  On 
special  demurrer,  this  plea  was  held  bad,  bc^th  in 
form  and  substance,  for  uncertainty,  and  for 
omission  of  material  allegations;  viz.,  that  the  as- 
signees had  been  ready  to  receive  the  claims  of 
the  credijtors,  and  that  one  or  more  iQeetings  had 
been  called  for  that  purpose,  of  the  time  ana  place 
of  which  the  creditors  had  notice.  ^fyrriU  v. 
Richardson^  9  Pick.  84. 

See  BAiLifSNT,  I.  HI 
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hy  any  valid  irnstee  process  served  on  the  ai* 
Bignee,  it  waa  decided  that  a  trustee  process  served 
on  the  assignee  y  in  which  there  was  a  misnomer 
of  his  Christian  name,  was  nevertheless  a  valid 
trustee  process  within  the  condition,   ib. 

474.  Parol  evidence  may  be  received,  in  such 
case,  to  show  that  the  writ  was  served  on  the  as- 
signee, though  the  officer's  return  xrn  the  writ  be 
silent  on  that  point,   ib. 

475.  An  assignment  of  property  to  A,  "  he  pay- 
ing to  B  whatever  balance  is  justly  due  to  him 
from  ine  for  labor  on  said  property,  so  far  as  he 
ha^  a  lien  on  it  for  said  balance,"  is  conditional; 
and  the  assignee  acquires  no  title  to  the  property 
without  payment  or  tender  of  the  balance  due  to 
H.    Uityd  V.  HoUy,  8  Conn.  491. 

476.  But  parol  evidence  will  not  be  received  to 
show  tiiat,  by  an  indenture  of  assignment  releas- 
ing debts,  a  note  was  not  intended  to  be  released, 
such  note  having  been  taken  by  a  factor  for  ffoods 
sold,  and  having  been  indorsed  to  the  consignor 
of  the  goods,  afler  the  execution  of  the  assignment 
by  the  factor.  West  Boylston  Manuf.  Co.  v.  Searhy 
lo  Pick.  223. 

477.  Among  the  preferred  demands,  contained 
in  a  schedule  annexed  to  the  indenture,  was  "  A's 
drafl,  (accepted  bv  the  debtor,)  for  which  he  holds 
a  mortgage  of  B, '  &c.  Held  that  the  trust  was 
nut  personal  to  A,  but  that  the  holder  of  the  draft, 
to  whom  it  had  been  indorsed  before  the  making 
of  the  indenture,  was  entitled  to  the  benefit  of  tlie 
trust.     IVajH  v.  LewiSy  4  Pick.  518. 

478.  Held  also,  upon  a  bill  in  equity  brought 
by  the  preferred  creditors,  that  the  trustee  wiio 
had  received  the  money  under  the  assignment  was 
alone  chargeable,   i^. 

47f).  A  creditor,  for  whom  property  is  assigned, 
may  bring  a  bill  in  equity,  in  his  own  name, 
against  the  assignee,  to  recover  his  dividend,  &c., 
though  he  was  not  a  party  to  the  assignment,  ib. 
S.  P.  Keyes  v.  Brush,  2  Paige,  311. 

480.  Acceptance  of  the  provisions  in  a  deed  of 
trust,  made  tor  the  benefit  of  creditors,  is  no  bar  to 
a  suit  on  a  claim  thus  provided  for.  Trotter  v. 
Williamson,  6  Monr.  39. 

481.  Where  A  aiaigned  a  certain  fund  to  B,  to 
pay  certain  creditors,  among  whom  was  C,  a  judg- 
ment creditor,  who  accepted  the  assignment,  and 
Afterwards  consented  to  the  discharge  of  A  from 
prison,  where  he  had  been  surrendered  by  his  bail, 
It  was  held  that  C  was  not  bound  to  make  an  elec- 
tion between  the  judgment  and  assignment.  Coi^ 
wise  V.  Gelston,  10  Johns.  507. 

i&i.  And  where  C  presented  his  petition  to  tlie 
chancellor,*  praying  that  he  might  be  j>aid  the 
amount  of  his  judgment  out  qf  the  moneys  arising 
irom  the  sale  of  real  estate  of  A,  on  which  the 
'judgment  was  a  lien,  it  was  held  that  he  was  en- 
titled to  a  priority  of  payment  out  of  the  fund.  ib. 

483.  It  is  not  a  bar  to  an  action  on  a  note  tliat  the 
defendant  has  assigned  his  property  to  pav  it  and 
other  debts,  there  being  no  express  stipnlation  in 
the  assignment,  by  the  creditors,  and  the  plaintiff 
having  only  assented  to  the  assignment,  and  claimed 
the  benefit  of  it  by  puolj,  and  not  having^  received 
any  of  the  proceeds.    Ittce  v.  Cadin,  14  Pick.  221. 

484.  A  creditor's  hfinging  an  action  against  the 
debtor,  and  'attaching  his  pioperty,  is  not  a  waver 
of  the  provision  made  by  the  debtor  in  an  assign- 
ment, where  sQch  creditor  is  nonsuited  on  grounds 
not  affecting  merltB  ;  he  may,  nevertheless,  claim 
and  recover  of  the  assignee  liis  proportion  of  the 
avails  of  the  assigned  propertv.  JVeto  England 
Bank  V.  Lewis,  8  Pick.  113.  .miter,  if  he  recover 
judtfnent  against  the  debtor,  and  choose  to  rely 
on  fns  attachment  for  security,  ib. 

485.  It  is  no  defence  to  an  action  by  a  creditor 
against  the  assignee  that  the  latter  has,  by  misap- 


prehension, paid  over  all  the  funds  to  other  cnd« 
itors.  ib.     Ward  v.  Lewis,  4  Pick.  518. 

486.  Where  an  assignment  was  made  bv  the 
maker  of  a  note  that  had  been  indorsed,  ano  was 
executed  by  the  indoraer  and  the  holder,  which 
*^  provided  that  nolhing  contained  in  the  assign- 
ment should  be  construed  to  impair  any  lien  or 
pledee  theretofore  created  or  obtained  for  a  debt 
or  claim  due  from  the  assignor,"  it  was  decided 
that  the  security  by  the  indorsement  was  a  **  lien 
or  pledge"  within  the  meaning  of  the  proviso,  and 
that  the  release  of  the  maker,  in  the  assignment, 
did  not  discharge  the  indorser.  Gloucester  Bank 
V.  Worcester,  10  Pick.  528. 

487.  The  indorser,  in  such  case,  was  held  to  be 
estopped,  by  his  having  executed  the  indenture  of 
assignment,  to  deny  his  knowledge  that  it  con- 
tained a  release  of  the  maker.  Parsons  v.  Gtmi^ 
cester  Bank,  10  Pick.  533. 

488.  The  assignee  of  a  bond  for  benefit  of  cred* 
itors  cannot  dispose  of  it  to  satisfy  or  secure  hia 
own  debts,  and  chancery  will  set  aside  such  dis- 
position, at  the  suggestion  of  the  parties  interested. 
Jamiesan  v.  Forbes,  3  Desaus.  529. 

489.  An  assignment,  for  the  purpose  of  indem- 
nifying the  assignee  against  certain  liabilities  on 
behalfof  the  assignor,  creates  no  interest  in  the 
creditors  to  whom  the  assignee  was  thus  liable, 
either  directly  or  as  cestui  que  trusts.  D*  Wolf  v. 
Chapin,  4  Pick.  59. 

490.  Where  an  assignment  is  of  all  the  debtor'a 
property  in  a  schedule  referred  to,  which  enume- 
rates only  specific  articles,  and  does  not  purport 
to  contain  aft,  no  presumption  arises  of  a  general 
assignment  United  States  v.  Lanffton,  5  Masoo, 
289.    See  United  States  v.  Howland,  4  Wheat.  108. 

491.  Under    a   general  assignment,    a   claim 

§  asses  for  compensation  for  wron^  done  under 
Ipanish  authority,  which  is  provided  for  by  the 
treaty  of  February^  1819,  with  Spain.  United 
States  V.  Hunter,  5  Mason,  62.  S.  P.  Maitland  v. 
Jfewton,  3  Leigh,  714. 

492.  And  wnere,  under  the  act  of  congress  of 
Ma^,  1824,  the  secretary  of  the  treasurv  omits  to 
retain  the  amount  of  debts  due  to  the  United* 
States  by  a  creditor  under  that  treaty,  the  United 
States  may  still  recover  such  debt  of  the  general 
assignee,  who  has  received  the  money  from  the 
treasury.    5  Mason,  vhi  sup. 

493.  An  assignment  of  estates  passes  a  riffht  to 
rents  subsequently  fdling  due ;  and  the  debtor 
cannot  afterwards  lease,  or  assign  the  rents,  aa 
against  the  ereditors.  Williamson  v.  Richardsoa^ 
6  Monr.  604.     See  Pratt  v.  Leoan,  I  Miles,  858. 

494.  Assignees  under  a  general  assinimeni 
have  an  election  whether  or  not  to  take  a  lease  of 
real  estate  held  by  the  assignor,  without  affecting 
their  right  to  the  other  property.  Pratt  v.  Levan, 
1  Miles,  358. 

495.  An  assignment  of  ^' all  the  goods,  wares, 
merchandises;  and  personal  property  of  every 
kind',  belonging  to  the  late  firm,"  &c.,  does  not 
pass  an  interest  under  a  contract.  Kendall  ▼• 
Mmy,  2  Sumner,  278. 

4d6.  A  creditor  assigned  a  distil-hooae  and 
wharf  in  A,  "  and  all  the  rum  and  other  liouors  in 
the  distil-house  or  on  the  wharf,  or  elsewhere  on 
the  premises,  and  all  tiie  casks,  &c.,  and  other 
personal  property  whatsoever,  being  on  the  prem- 
ises of  or  belonging  to  the  debtor,"  &c.  Held 
that  barrels  of  rum,  previously  eonsirned  to  a 
commission  merchant  in  B  for  sale,  did  not  paoa 
by  the  assignment.     Tudeer  v.  CUsby,  12  Pick. 

497.  Where  an  assignment  provided  for  pay^ 
ment  of  debts  tlien  due,  or  growing  due,  to  such 
creditors  as  should,  within  a  given  time,  release 
all  demands,  it  was  held  to  embrace  a  note  in- 
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iormd  hj  the  aasignor,  and  which  had  not  beeeme 
payable  at  Che  time  the  alignment  was  executed, 
though  the  drawer  had,  in  the  mean  time,  failed  and 
assigned  his  property,  and  the  holder  of  the  note 
had  discharged  him.  Bank  of  Pennsylvania  v. 
MCalmonty  4  Rawle,  307. 

498.  Where  property  was  devised  to  S,  in 
ttvuif  the  income  of  which  was  to  be  paid  to  A, 
during  his  life,  and,  on  his  death,  the  property  to 
be  conveyed  to  B,  his  h^irs,  &c.,  without  being 
snbject  to  B's  debts,  &c.y  and  before  A's  death, 
B  assigned  all  his  estate  for  the  benefit  of  his 
creditors;  held  that  B's  interest  in  the  devised 
property  passed  to  his  assignees,  and  that  they 
miffht  recover  it  of  S  afler  B's  death.  Slitckert 
V.  Harvey  f  I  Miles,  247. 

499.  A  boTia  Jids  assignment  in  trast  for  cred- 
itors, though  executed  out  of  the  state,  takes  pre- 
cedence of  a  subsequent  attachment  levied  within 
the  state.  Greem  v.  Motory,  S  Bailey,  163.  West 
V.  Tapper f  1  Bailey,  193.  AliteTy  of  an  assignment 
under  a  foreign  bankrupt  law.  Rohinson  v.  Crovy- 
dcTy  4  M'Cord,  519. 

500.  A  indorsed  notes  for  the  accommodation 
of  B,  whom  he  owed,  which  were  discounted  by 
a  bank,  and  A,  soon  ailer,  assigned  his  property 
for  the  benefit  of  his  creditors,  stipulating  for  a 
release.  B  executed  the  assignment,  but  the  bank 
did  not.  B  also  made  a  similar  assignment,  which 
was  executed  by  the  bank.  A*s  assignee  made  a 
dividend  of  50  per  cent.,  which  the  bank  received 
as  a  creditor  on  the  notes.  B's  assignee  made  a 
dividend  of  75  per  cent,  and  paid  the  bank  50  per 
cent  on  the  notes,  and  at  the  requestof  B's  cred- 
itors re-assigned  the  remaining  property  to  him. 
In  an  action  by  B  against  A's  assignee,  it  was  held 
that  he  was  entitled  to  recover  50  per  cent,  of  the 
debt  due  to  him  by  A,  deduQting  the  difference 
between  75  per  cent.,  the  dividend  payable  on  the 
notes  by  B's  assignee,  and  the  50  per  cent,  actually 

faid  by  him  to  the  bank.    MLeod  v.  Latimer, 
Whart  532. 

501«  The  payee  of  a  note,  anticipating  the 
Jbilure  of  the  maker,  sold  it  to  A,  one  of  the 
maker^B  debtors.  The  assignees  of  the  maker 
sued  A,  and  he  set  off  the  note,  and  obtained  a 
verdict  and  judgment.  Held  that  the  assignees 
had  no  cause  oraction  against  the  payee.  H^ 
pard  V.  Beylardj  1  Whart.  223. 

502.  A  man,  mdebted  by  bond,  executed  a  con- 
veyance of  all  his  proper^  in  trust,  for  payment 
of  his  just  debts,  in  the  nrst  place ;  for  his  own 
use  during  life  in  the  second ;  and  afler  wards  for 
the  benefit  of  his  wife,  &c.  He  died  without  any 
will,  or  property  acquired  after  the  date  of  such 
conveyance;  and  no  person  administered  on  his 
estate.  It  was  held  that  an  assignee  of  the  bond 
was  not  restricted  to  his  remec^  at  law  against 
the  assignor,  but,  without  bringing  any  action  at 
law,  miSht  obtain  relief  in  equity,  by  a  decree  for 
a  sale  ofthe  property  in  the  hands  of  the  trustee. 
In  such  case,  if  the  fund  in  the  possession  of  the 
trustee  prove  insufficient,  the  plaintiff  in  equity 
may  recover  the  balance  of  nis  claim  from  a 
debtor  of  the  obligor ;  and  in  default  of  both  these 
funds,  in  whole  or  in  part,  he  may  proceed  against 
the  assignor;  and  it  seems  that  all  the  persons 
concerned  being  made  parties,  the  court  may  do 
complete  justice  in  one  suit,  and  make  a  final 
settlement  of  the  whole  controversy.  Taylor  v. 
r&ife/in,  5  Munf.  25. 

503.  It  seems  that  in  an  action  against  an 
assignee,  if  he  has  funds  that  cannot  l^  reached 
by  tne  action,  he  cannot  claim  a  deduction  for  the 
expense  of  keeping  the  property  and  executing 

he  trust.     United  Sates  y.  Clark,  Paine,  629. 


504.  A  sale  at  auction,  by  direction  of  an  as- 
signee, of  part  of  the  property  assigned,  is  prima 
facie  evidence  of  his  receiving  the  price,  ib. 

505.  Where  more  than  one  of  several  persons, 
liable  on  a'  note,  assign  property  for  payment  of 
their  debts,  the  sum  due  on  the  note,  at  the  times 
when  diviaends  are  declared,  is  that  on  which  the 
percentage  is  to  be  computed.  Peril  v.  Pittfield, 
5  Rawle,  166.  See  also  BarJc  of  Permsylvania  v. 
M'Calmont,  4  Rawle,  307. 

506.  The  New  Jersey  act  to  secure  creditors  an 
eaual  and  just  division  of  the  estate  of  debtors 
who  convey  to  assignees  for  the  benefit  of  cred- 
itors, does  not  extend  to  a  solitary  transfer  of  an 
individual  item  of  property  to  a  creditor  in  pay- 
ment of  a  debt ;  and  the  operation  of  the  act  must 
be  confined,  if  not  to  cases  where  a  trust  is  cre- 
ated, at  least  to  cases  where  there  is  something 
like  universality  in  the  assignment.  TiUou  v. 
Britton,  4  Halst.  121. 

507.  If  it  be  necessary,  in  an  action  brought 
upon  an  assigned  chose  in  action,  that  the  interest 
ox  the  person,  for  whose  benefit  the  suit  is  brought, 
should  appear  in  the  pleadings,  it  is  snflicient  if  it 
appear  in  any  part  of  the  pleadings.  Corset  v. 
Craig,  1  Wash.  C.  C  424.  See  MoWsU  v.  Bolmer, 
2  Pen.  712.     Canby  v.  Ridgv>ay,l  Binn.  476. 

508.  A  judgment  given,  by  one  of  two  joint 
assignors  of  real  estate  for  the  benefit  of  creditors, 
to.  the  other,  before  their  assignment,  must  be  post- 
poned to  the  debts  provided  fi>r  by  tlM  assignment, 
though  tlie  judgment  has  been  tranferred  to  one, 
who,  with  notice  of  the  assignment,  pnd  value 
for  it.    Mifflin  v.  Rasey,  3  Rawle,  483. 

509.  In  an  action  of  covenant,  setting  fc^h  an 
indenture  between  a  debtor,  his  assignee,  and  his 
creditors,  whereby  the  debtor  assigned  his  prop- 
erty to  the  defendant  in  trust  to  pay,  first  certain 
debts  in  full,  and  then  other  debts  pro  rata,  and 
the  defendant  covenanted  with  each  of  the  other 
parties  to  perform  the  trusts,  and  averring  that  the 
defendant  had  not  paid  a  certain  creditor's  debt  * 
it  is  a  ffood  plea,  that  such  creditor,  by  a  writinjf 
under  his  hand,  directed  and  licensed  the  defentr 
ant  to  pay,  in  preference  to  his  debt,  another 
which  was  subsequent  in  order  in  the  mdenture, 
and  that  he  paid  accordingly,  and  that  he  had  no 
funds  which  had  not  been  appropriated  accord- 
ing to  the  provisions  of  the  indenture,  and  the 
plaintiff's  orders.  Robertson  v.  Gardner,  II  Pick. 
146. 

510.  Assignees  gave  assignor  a  bond  to  dispose 
of  the  assigned  property  faithfully,  and  ^stribute 
the  proceeds  ratably  among  creditors  who  had 
executed  an  agreement  to  discharge  their  de* 
mands  against  mm,  (two  of  the  assignees  being  of 
these  creditors,)  and  pay  the  surplus,  if  any,  to  the 
assignor.  In  an  action  on  this  bond  against  one 
of  me  assignees,  he  pleaded  that  they  had  faith- 
fully disposed  of  the  property,  that  the  debts  due 
to  tne  two  assignees,  who  were  creditors,  exceeded 
the  whole  proceeds ;  and  that  the  other  creditors, 
"  if  any,"  who  had  executed  the  agreement,  "  had 
not  exnibited  and  proved  their  claims  before  the 
assignees,  so  that  they  could  liquidate  the  same 
and  make  the  proportiooial  distribution.*'  On 
special  demurrer,  this  plea  was  held  bad,  both  in 
form  and  substance,  for  "uncertainty,  and  for 
omission  of  material  allegations;  viz.,  that  the  as- 
signees had  been  ready  to  receive  the  claims  of 
the  creditors,  and  that  one  or  more  meetings  had 
been  called  for  that  purpose,  ofthe  time  and  place 
of  which  the  creditors  had  notice.  MorrtU  v. 
Richardson,  9  Pick.  84. 

See  BAfiiM^NT,  I.  Ill 
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ASSUMPSIT. 

1.  Wken  tke  Action  of  Assumpsit  tnU^  and  toill 

nolf  lie  ;  and  herein  of  the  Action  for  Use 

and  Occuvationf  and  of  the  Waver  of  Tfrrts* 

U.  When  Indebitatus  Assumpsit  wtU  lie^  and 

when  the  Count  must  be  special. 

III.  Assumpsit  for  Labor  done.    Services   ren- 

dered, &c. 

IV.  For  Money  paid  ;  and  herein  of  Contribution. 
V.  For  Money  Lent,  and  on  an  Account  stated. 

VI.  For  Money  had  and  received,  (a,)  General 
Principles,  (b.)  To  recover  oack  Money 
obtained  or  paid  by  Mistake,  (c.)  To  re- 
cover back  Money  paid  on  an  Agreement 
that  has  been  rescinded,  and  on  a  Consi^d- 
eration  that  has  failed  ;  and  herein  of  coun- 
terfeit Money  and  forged  Jfoies,  (d.)  7b 
recover  back  Money  paid  on  an  illegal 
Contract,  and  on  Compulsion  or  Duress. 
(e.)  To  recover  back  Money  paid  on  legal 
Process,  or  affected  by  a  Judgment,  &c. 
(  f.)  To  recover  Money  in  other  Cases  gene- 
rauy. 
VII.  Assumpsit  for  Goods  sold  and  delivered^  and 

for  Goods  bargained  and  sold. 
VIII.  Pleadings  in  Assumpsit. 
IX.  Evidence  under   the  general  Issue  ;    Vari- 
ance. &c. 


I.  When  the  Action  of  Assumjpsit  wiU,  and  toUl  not, 
lie  ;  and  herein  of  the  Action  for  Use  and  Oc- 
cupation, and  of  the  Waver  of  Torts. 

See  AcTioHS)  X. 

1.  Assumpsit  will  not  lie  against  executors  on 
their  promise  to  perform  a  covenant  made  by  their 
testator  i  the  action  must  be  covenant.  LaruUs  ▼. 
Urie,  10  S.  A  R.  316. 

2.  Nor  on  an  award  made  in  pursuance  of  a 
submission  under  seal.     TuJUsv.  Sewell,  3  Ham. 

JO.  See  also  Horton  v.  Ronalds,  2  Porter,  79. 
Nor  on  a  policy  of  insurance  under  seal.  Marine 
Ins.  Co.  of  Alexandria  v.  Young,  1  Cranch,  332. 
S.  P.  Stviiel  V.  Large,  3  M'Cord,  114. 

3.  Ntfr  for  use  and  occupation,  where  rent  is  re- 
served by  deed.  Codman  v.  Jenkins,  14  Mass.  95. 
Even  though  there  be  an  express  parol  promise  by 
\he  lessee,  unless  such  promise  is  made  on  some 
new  consideration,  ib.  Hawkes  y.  Young,  6  N. 
Hamp.  3p0. 

4.  Nor  on  a  promise  by  an  obligor  to  pay  his 
bond  to  the  obligee  at  a  future  day,  unless  thece 
be  some  new  consideration  for  the  promise,  as 
forbearance,  dbc.  14  Mass.  99.  S.  P.  Andrews  y. 
Montgomery,  19  Johns.  162.    See  Cro.  Eliz.  240. 

5.  nor  on  a  promise  by  a  judgment  debtor  to 
pay  the  judgment.    19  Johns.  162., 

D.  I^or  to  recover  back  the  price  of  property  un- 
der a  warranty  contained  in  a  sealed  instrument. 
Anderson  v.  Solomon,  2  Rep.  Con.  Ct.  329. 

7.  Nor  on  an  instrument  purporting  to  be  under 
seal  of  both  parties,  though  only  one  seal  is  af- 
Qzed  thereto.    Hatch  v.  Crawford,  2  Porter,  54. 

8.  Nor  to  recover  money  due  on  a  specialty,  if 
complete  justice  can  be  had  by  an  action  on  the 
specialty  itself.    Davis  v.  Gibson,  C.  <&  N.  103. 

9.  Nor  by  the  assignee  of  a  bond,  except  on  an 
express  promise,  though  the  obli^r  has  paid  him 
part  of  the  amouBt  aue.  Dubois  v.  Doubleday, 
9  V^end.  317. 

10.  Nor  on  a  promise  to  refund  the  considera- 
tion money  received  for  a  conveyance  of  land  by 
deed,  with  covenant  of  warranty  —  the  title  hav- 
ing Ailed ;  the  remedy  being  only  an  action  on 
the  covenant.    Miller  v.  Waison,  5  Cow.  195. 

X\.  ^or  to  eqfbroe  the  liability  of  one  who  has 


assigned  a  speflMtf  by  lodorsement  under  seal 
SommerviUe  v.  Stephenson,  3  Stew.  271. 

12.  Nor  to  recover  money  paid  in  pursuance  of 
a  contract,  where  there  are  covenants  warranting 
or  securing  the  benefit  of  the  contract,  though  the 
consideration  fail;  unless  the  whole  contract  be 
fraudulent  or  void.  Richards  v.  KUlam,  10  Mass. 
239.  Phelps  v.  Decker,  ib.  267.  Bliss  v.  J{egM», 
8  Mass.  46. 

13.  Thus,  money  pild  for  a  conveyance  of  lapd 
by  deed  of  warranty,  if  there  be  not  fraud  in  the 
transaction,  and  the  covenants  be  not  void,  cannot 
be  reclaimed  in  assumpsit,  though  nothing  passed 
by  the  deed.    10  Mass.  239.  267. 

14.  Nor  will  assumpsit  lie  to  recover  damages 
for  the  fraudulent  assignment  of  a  forged  bond, 
where  the  assignment  contains  special  covenaoto 
concerning  the  bond,  if  no  money  has  been  paid 
to  the  defendant,  or  if  the  whole  coniract  has  not 
been  rendered  void.  Richards  T.  KiUam,  10  Mass. 
239. 

15.  If  an  agent  be  authorized  to  contract  a  debt 
by  parol,  for  bis  principal,  and  he  give  his  own 
bond  for  the  debt,  the  obligee  cannot  maintain  as- 
sumpsit against  the  principal  to  recover  the  debt. 
Banorgee  v.  Hovey,  5  Mass.  11. 

16.  where  A  owes  the  plaintiff  and  the  defend- 
ant, and  the  defendant  authorizes  an  agent  to  col» 
lect  his  debt,  but  not  to  bind  him  by  deed,.And  the 
agent,  by  sealed  instrument,  buys  a  ship  of  A,  on 
account  of  the  defendant,  whoee  debt  is  to  go  in 
part  payment,  and  the  balance  to  be  paid  to  the 
plaintin;  and  the  defendant  afterwards  approves 
of  bis  agent's  proceedings,  and  receives  tne  ship, 
which  is,  however,  not  finished  according  to  A*s 
contract  with  the  agent — the  plaintiff  cannot 
maintain  assumpsit  against  the  defendant  for  the 
sum  agreed  to  be  paid  to  him  by  the  deed.  Dickin- 
son V.  Rodman,  2  Taylor,  88. 

17.  The  hirer  of  a  vessel,  under  a  charter-party, 
in  which  the  owner  covenants  that  the  vessel  shall 
be  tight,  strong,  &c.,  cannot  maintain  assumpsit 
for  reimbursement  of  expenses  incurred  for  neces- 
sary repairs  during  the  voyage.  Kimball  v.  Tuck^ 
er,  10  Mass.  l92. 

18.  Assumpsit  upon  a  quantum  meruit  will  not 
lie  where  the  parties  have  made  a  sealed  agree- 
ment, under  which  the  labor  was  done,  the  work 
agreed  to  be  done  being  in  part  finished,  though 
the  plaintiff  was  prevented  from  fulfilling  his  un* 
dertaking  by  the  defendant ;  but  the  action  most 
be  brought  on  the  agreement  itself.  Young  v. 
Preston,  4  Cranch,  239. 

19.  A  plaintiff  cannot  recover  on  an  implied  as- 
sumpsit tor  the  value  of  goods  delivered  by  him  tQ 
the  defendant,  where  there  is  an  existing  written 
contract ,  under  seal,  and  in  part  performance  of 
which  the  goods  were  delivered.  Wood  v.  £d- 
wards,  19  Johns.  205. 

20.  Assumpsit  will  not  lie  on  a  judgment  ren- 
dered in  a  sister  state.  Garland  v.  Tucker,  1  Bibb, 
361.  Andrews  v.  Montgomery^  19  Johns.  16tk 
S.  P.  MKvm  V.  Odom,  3  Fairf.  94.  Comtba,  JW- 
hea  V.  Coudry,  5  Johns.  132. 

21.  Nor  on  a  judgment  of  a  court  in  the  same 
sUte.     Vail  v.  Mumford,  1  Root,  142. 

22.  Nor  on  a  judgment  of  a  justice  of  the  peace. 
Bain  v.  Hunt,  3  Hawks,  572. 

23.  Nor  to  try  the  title  to  land.  Baker  y.  0m>- 
eU,6S.&  R.  481. 

24.  Therefore  it  will  not  lie  to  recover  the  nro- 
ceeds  of  the  sale  of  land  taken  by  the  defenoaal 
firom  a  sand-bar,  to  which  both  plaintiff  and  da 
fendant  claim  title,  ib. 

25.  And  it  will  not  lie  by  one  tenant  in  comRMM 
af^inst  another,  to  reoover  back  the  priee  of  oti- 
tain  ore,  paid  by  the  former  to  the  latter,  mider 
the  anstaLea  suppoaition  that  the  latter  had  tn 
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•zelanv#  title  to  the  luuiMrheM  the  ore  wee  dug : 
the  Bfoper  Temedy  is  account  render.  Irvine  y. 
Uamlan,  10  S.  &  R.  dl9. 

96.  Bat  where  a  father  had  transferred  a  traot  of 
land  to  his  son,  withont  ezeeuting  a  deed  of  coavej- 
anoe,  apd  the  son  took  and  held  poaaesston  as  own- 
e»|  and  afterward*  they  agreed  to  sell  it,  and  the 
ftitber  received  the  pnrchue  money,  and  promised 
to  pay  the  debts  of  his  son,  it  was  held  that  a  cred- 
itor of  the  son  by  jmdffment  might  maintain  as- 
sumpsit for  money  had  and  received  against  him. 
Fltndng  v.  ^^lUr,  7  S.  &  R.  295. 

27.  And  where  tenants  in  common  sell  land, 
and  one  brings  assumpeit  against  the  other  for  his 
share  of  the  proceeds,  and,  m  a  statensent  of  facts, 
the  parties  set  forth  the  proportions  in  whioh  they 
owned  the  land,  the  objection  that  the  tiUe  to  land 
Is  in  question  does  not  u>ply.  Haoen  v.  Foster, 
9  Pick  112.  ^^  ^ 

28.  An  administrator,  aothorized  by  private  stat- 
■le  to  sell  bis  intestate's  real  estate  for  bond  with 
sureties,  cannot  maintain  assumpsit  against^the 
highest  bidder  who  fails  and  rerases  to  execute 
bonds  for  the  purchase  money.  ISbbif  ▼.  CkU- 
wood,  2  Monr.  104. 

29.  If  the  lands  of  one  deceased,  which  have 
keen  sold  untfer  license  for  payment  of  his  debte, 
are  taken  from  the  purchaser,  under  an  elder  and 
better  title,  he  cannot  maintain  assumpsit  against 
the  admin^etrator  to  reoover  back  the  considera- 
tion money,  bat  can  resort  only  to  such  covenants 
as  may  be  in  his  d^d.  Joyce  v.  Ryan^  4  Greenl. 
101. 

80.  When  a  statute  confers  a  new  power,  and 
'provides  the  means  of  ezecntin^  it,  those  who 
claim  the  power  can  execute  it  m  no  other  way. 
Therefore  assumpsit  will  not  lis  for  assessments 
on  shares  in  the  stock  of  a  corporation,  (unless 
there  be  an  express  promise  to  pay  them,)  but  the 
sole  remedy  is  by  sale  of  the  shares  under  the  stat- 
ute. Andover  Twnmike  r,  Gould,  6  Mass.  40. 
Same  v.  Hay,  7  ib.  102.  JVsie  Bedford  Turnpike 
V.  Adams,  8  ib.  138.  FrankUn  Glass  Company 
V.  IfkiU,  14  ib.  286.    3  Fairf.  388. 

31.  AUter,  where  there  is  an  express  promise. 
Worcester  Turnpike  v.  WiUard,  5  Mass.  80.  Gil- 
mare  V.  PWi  ib.  497.  Goshen  Turnpike  v.  Hurtin, 
9  Johns.  217.  Union  Turnpike  v.  Jenkins,  1  Caines, 
381.  1  Caines  Cas.  Er.  86.  DuUhess  Cotton  Manu- 
faeturing  Company  v.  Davis,  14  Johns.  238. 

32.  And  an  engagement  '<to  take  and  fiU 
shares"  amonnts  to  an  express  promise  to  pay 
aaaessments.  Bangor  Bridge  Company  v.  JITAfo- 
kon,  1  Fairf.  478. 

33.  So  no  action  lies  te  reeover  taxes,  except  in 
the  cases  where  an  action  is  expressly  given  by 
statute ;  but  the  remedy  is  by  distress,  ous.  Per 
Parsons,  C.  J.,  6  Mass.  44.  Comtra,  Mayor,  ^a, 
of  Baltimore  v.  Howard,  6  Har.  &  J.  %3. 

34.  Nor  to  recover  a  statute  penalty,  where 
'^  an  action  on  the  case**  is  given  by  the  statute 
imposing  the  penalty.  Pembody  v.  aayt,  10  Mass. 
•So. 

35.  Assumpsit  lies  against  a  collector,  ill  Indi- 
ana, lor  taxes  collected  by  him ;  his  official  bond 
giving  merely  a  cumulative  remedy.  Commis* 
sioners  v.  Harrington,  1  Blaekf.  260. 

36.  In  Vermont,  assumpsit  will  not  lie  for  a 
sum  found  due  by  commissioners  on  an  insolvent 
estate:  such  demands,  arising  wholly  from  the 
ycorAi  of  the  probate  court,  into  which  the  com- 
missioners return  their  proceeding,  are  regarded 
as  judgment  debts.  Woods  v.  Pettts,  4  Verm.  556. 
See  Atherton  v.  fta^,  2  Chip.  67.  Bates  v.  Kim- 
kail,  ib.  77.    DooUuU  v.  Hunsdmt,  Brayt  42. 

97.  If  a  turnpike  corporation  agree  with  an 
individual  to  pay  him  a  certain  sum  for  an  ease- 
went  oyer  Ills  Md,  and  the  turnpike  road  is 


located  over  it,  he  may  maintain  aasompsit  oB  the 
agreement,  and  is  not  obliged  to  resort  to  the 
statute  remedy  for  damages.      Tucker  v.  Boor, 

5  Mass.  164. 

38.  Where  two  buy  land,  and  it  is  sold  again  for 
their  mutual  benefit,  assumpsit  may  be  sustained 
bv  one  of  them  to  recover  bis  share  of  the  price. 
Brubaker  v.  Robinson,  3  Pennsyl.  295. 

39.  A  contract  for  a  fixed  salary,  and  an  implied 
assumpsit,  cannot  stand  together.  Chandler  v. 
State,  5  Har.  &>  J.  284.  No  judicial  services  of  a 
judge,  who  has  a  fixed  ealary,  can  lay  a  founda- 
tion from  which  an  assumpsit  on  the  part  of  the  ' 
state  can  be  implied.  Stale  v.  CAost,  5  Har.  &  J. .  * 
297. 

•40.  Assumpsit  will  not  lie  in  favor  of  the  trus- 
tees of  a  town  afainst  their  predecessors,  to  re- 
cover damages  for  the  non-delivery  of  papers, 
records,  Sec.,  belonging  to  the  town.  Paris  v. 
Parts,  Hardin,  456. 

41.  Nor  in  favor  of  selectmen  against  a  surveyor 
of  highways  for  damages  sustained  by  the  town  in 
an  individual's  being  injured  by  means  of  an  unre- 
paired road.     Selectmen,  ^.  v.  Johnson,  firayt.  24. 

42.  Nor  affainst  a  public  officer  for  neglect  or 
misbejiavior  in  executing  the  duties  of  his  office. 
JiTMiUmn  v.  Eastman^  !  Mass.  378.      Sed  vide 

6  Greenl.  471.  472. 

43.  Nor  against  a  sheriff  on  a  promise  of  his 
deputy  to  serve  and  return  an  execution  accord- 
ing to  law,  made  in  his  receipt  for  such  execution. 
TomUnson  v.  Wheeler,  1  Aik.  194, 

44.  Nor  on  an  accord  of  a  fraud ;  for  that  would 
be  no  defence  to  an  action  for  the  tort.  Elliott  v. 
Dasey,  3  Monr.  269. 

45.  Nor  for  a  misrepresentation  of  the  condition 
of  property;  such  act  being  a  tort.  Talbot  v. 
Brockman,  1  Marsh.  565. 

46.  Nor  to  recover  back  money  paid  on  an  ille- 
gal distress ;  the  proper  remedy,  ^nerally  heing 
trespass.     Wether  v.  Aldrieh,  2  N!  Hamp.  461 . 

47.  Nor,  by  the  common  law,  for  rent,  except 
on  an  express  promise  made  at  the  time  of  the 
demise.    BeU  v.  EUis,  1  Stew.  A.  Port.  294. 

48.  Nor  by  one  tenant  in  common  against 
another  for  repairs,  though  they  be  necessary, 
without  a  previous  request,  and  neglect  to  repair. 
Mumford  v.  Brown,  6  Cow.  475. 

49.  Nor  by  the  owner  of  a  ohamber,  agaibst  tlie 
owner  of  the  room  on  the  lower  floor  and  of  the 
cellar,  for  contribution  towards  necessary  repairs 
of  the  roof  of  the  house.  Loring  v.  Bacon,  4 
Mass.  575.  S.  P.  10  Conn.  318,  Cheeseborough  v. 
Qreen* 

50.  A  parol  agreement  made  subsequent  to  one* 
under  seal   may  be  declared  on    in  assumpsit, 
though  it  should  alter  the  terms  of  the  sealed 
agreement.    Baird  v.  Btagrove,  1  Wash.  170. 

51.  A  specialty  oannoi  be^ven  in  evidence. to 
support  assumpsit  on  a  promissory  note.  January 
V.  Goodmon,  1  Dall.  208. 

52.  But  a  specialty  received  as  collateral  se- 
curity for  a  simple  contrast  debt,  may  be  read  in 
evidence  in  assumpsit  on  the  original  contract,  to 
ascertain  the  amount  due.  Charles  v.  Scott,  1  S. 
&.  R.  294. 

53.  Where  land  was  demised  by  deed,  and  the 
lessor  covenanted  to  pay  for  certain  work  done 
thereon  by  the  lessee,  and  the  lessor,  after  the 
term  expired,  promised  the  lessee  to  pay  him  an 
ascertained  balance  for  the  work  done,  it  was 
decided  that  assumpsit  would  not  lie  for  the  work. 
Wilson  V.  Murphey,  3  Dev.  352. 

54.  But  wfaien,  from  any  cause,  no  action  will 
lie,  on  a  specialty,  to  recover  a  debt,  assumpeit 
may  be  mamtained  on  a  promise  to  pajr  it.  ibl 

TO.  Assumpsit  may  be  brought  against  the  as- 
signor of  a  jfidgment,  aflerwarda  reversed,  not 
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withstandiiig  the  aMignment  was  by  a  sealed 
instrument ;  for,  in  such  case,  the  sealed  instru- 
ment is  not  the  ground  of  the  action,  but  only 
inducement  thereto.  Arnold  v.  Hickman,  6  Munf. 
15. 

56.    So  it  will  lie   on  the  origioal   coBtract, 
though  collateral  security  of  a  higher  natare  has 
been  given.     WiUougkhy  t.  Spear,  4  Bibb,  397. 
S.  P.  mU  v.  EUiot,  12  Mass.  26. 
'  57.  And  on  a  promise  to  pay  the  assignee  of  a 

specialty,  assumpsit  may  be  brought  in  the  as- 
signee's name.     Compton  v.  Jones,  4  Cow.  13. 

*  fi     o6.  So  a  balance  struck,  and  a  promise  to  pay 

money  due  on*  a  specialty,  on  a  new  consideration, 
-  will  sustain  an  action   of  assupipsit.     Miller  v. 
'       Watsrni,  7  Cow.  39.    4  Wend.  267. 

59.  Where  two  parties  drew  up  an  account  of 
what  was  due  from  each  to  the  other,  and  on  the 
same  paper  sealed  an  instrument  in  which  they 
agreed  that  the  paper  contained  all  each  other  s 
mutual  claims,  and  that  when  the  account  should 
be  balanced,  all  their  securities  should  be  can- 
celled, it  was  held  that  the  sealed  instrument 
was  not  a  contract  for  payment  of  money,  and  did 
not  merge  the  simple  contract,  and  that  the  party 
to  whom  th9  balance  was  due  might  miuntain 
assumpnt  on  an  insimul  computmsent.  Hoyt  7. 
WiUcinsmi,  10  Pick.  31. 

60.  Where  a  submission  to  a  sole  referee,  under 
a  rule  from  a  justice,  was  inoperative  under  the 
statute  of  Maine,  it  was  held  that  assumpsit 
would  not  lie  to  recover  on  the  award,  even 
admitting  that  the  submission  was  good  at  com- 
mon law,  (debt  or  covenant,  on  such  admission, 
being  the  proper  remedy,)  and  although  the  par- 
ties nad  agreed,  after  the  award  was  made,  to 
abide  by  it.     Bowes  v.  French,  2  Fairf.  182. 

61 .  Assumpsit  will  lie  against  a  oompany  for 
goods  furnished,  though  its  agents  bad  contracted, 
under  their  own  seals,  to  pay  the  plaintiff  if  he 
would  furnish  the  goods  to  the  company.  Cram 
▼.  BgatgoT  House,  3  Fairf.  354.    See  Ante,  15. 

62.  ff  there  be  a  special  agreement,  under  seal, 
to  do  work,  and  it  be  done,  but  not  pursuant  to 
the  agreement,  either  as  to  time  or  in  any  other 
respect,  the  paicU  doing  the  work  may  recover  in 
assumpsit,  on  the  common  count  for  work  and 
labor.    Jewell  v.  Schroeppd,  4  Cow.  564. 

63.  It  is  no  objection  to  his  bringing  assumpsit, 
that  his  employer  had  previously  sued  him  in 
covenant  for  not  doing  the  work  in  time,  and 
recovered  damages,  ib. 

64.  Assumpsit  lies  on  an  order  drawn  on  the 
back  of  a  bond,  making  its  contents  payable  to  or- 
der, for  value  received,  against  the  indorser.  Bay 
V.  Fr eater,  1  Bay,  66. 

65.  Assumpsit  is  a  competent  remedy  in  case 
of  fraud  where  money  has  been  paid  by  the  plain- 
tiff to  the  defendant  as  the  consideration  of  the 
purchase  of  a  bond  secured  by  a  mortgage  of  real 

♦  estate,  notwithstanding  an  aasiffument  or  convey- 
ance of  the  bond  and  mortgage  by  a  sealed  instru- 
ment ;  provided  the  fraud  extend  to  the  whole  bar- 
gain, and  there  has  been  an  entire  failure  of  the 
contract.    Richards  v.  Killam^  10  Mass.  239. 

66.  Where  a  lease  is  cancelled  by  consent  of 
the  parties,  who  agree  orally  that  the  lessee  shall 
occupy  on  the  terms  of  the  lease,  assumpsit  will 
lie  for  the  rent.     Sibley  v.  Broum,  4  Pick.  139. 

67.  If  one  grant  or  lease  lands  by  a  deed  poll, 
subject  to  aU  the  conditions,  duties,  and  obli- 
gations under  which  he  held  them,  and  the 
grantee  enter  under  the  deed,  the  grantor  may 
maintain  assumpsit  against  the  grantee  for  non- 
performance of  those  conditions,  &c.  Goodwin 
V.  Gilbert,  9  Mass.  510.  S.  P.  Hurst  v.  Rodney, 
1  Wash.  C.  C.  375. 

68.  The  holder  of  a  lottery   ticket,  that  has 


drawn  a  prize,  may  maintam  assQmpsit  agatnsl' 
the  managers  of  the  lottery  to  recover  the  amount 
of  the  prize,  though  tiiey  nave  given  bund  for  the 
seosrity  of  those  (or  whose  bem^iit  the  lottery  was 
granted.     Homer  v.  fVkitman,  iS.Mass.  I«i2.' 

69.  Where  the  plaintiffs  had  agreed,  under  seal, 
to  perform  certain  ivork,  under  a  penalty,  and 
were  afterwards  released  by  the  defendant,  by 
parol,  from  a  further  performance  under  the  agree- 
ment, but  who  promised  them  that  if  they  would 
go  on  and  complete  the  work,  he  would  pay  them 
for  their  labor  by  the  day,  it  was  held  that  the 
plaintiffs  might  recover  in  assumpsit  on  the  sub- 
stituted agreement.  LaUimore  v.  Harsen,  14 
Johns.  330.  S.  P.  HUl  v.  Green,  4  Pick.  114. 
Munroe  v.  Perkins,  9  Pick.  298. 

70.  Where  there  is  a  covenant  to  pay  money, 
and  part  has  been  paid)  semb.  assumpsit  will  lie 
on  the  implied  promise  to  pay  the  balance.  DaU' 
forth  V.  Ssohane  Turnpike,  12  Johns.  227. 

71.  Assumpsit  lies  to  compel  contribution  undK 
the  statute  which  provides  that  if  the  property  4e* 
vised  or  bequeathed  to  one  shall  be  taken  in  exc* 
cution  for  Uie  testator's  debts,  all  the  other  legs* 
tees,  &c.,  shall  refund  their  proportional  part  of  * 
such  loss  to  him  from  whom  the  bequest  snail  be 
so  taken  ;  though  the  plaintiff  may  hirve  a  remedy 
against  the  executor  on  his  probate  bond.  Brig^ 
den  v.  Cheever,  10  Mass.  450. 

72.  Where  one  legatee  teeeivas  mottey  belong- 
ing to  another,  assumpsit  lies  to  recover  it.  Dur- 
don  V.  GaskUl,  2  Yeates,  268. 

73.  Assumpsit  may  be  maintained  on  a  promise 
by  a  grantor  to  refund  the  consideration  money, 
and  interest  of  the  same,  of  lands  sold  by  him,  not-* 
withstanding  a  covenant  of  warranty,  where  the 
grantor,  on  being  informed  that  actions  of  eject- 
ment had  been  commenced  against  his  grantees 
by  a  third  person,  admitted  the  title  to  be  in  such 
claimant,  desired  the  persons  in  possession  to  sur- 
render the  possession  to  him,  agreed  to  refund  the 
consideration  money  paid  to  him,  with  tlie  inter* 
est  thereon,  and  instructed  his  agent  to  pay  to  his 
grantees  the  amount  due  each,  as  soon  as  in 
funds,  on  showing  a  compliance  with  the  con- 
dition of  the  promise,  viz.  the  surrender  of  tin 
premises.    Miller  v.  IVatson,  4  Wend.  267. 

74.  Such   action    may    be    maintained    by  a 

Cntee,  who  had  conveyed  his  interest  in  the 
d  to  third  persons,  with  covenants  of  seisin 
and  warranty,  if  it  appears  that  such  third  persoiM 
have,  in  pursuance  of  the  request  of  the  original 
grantor,  surrendered  the  possession  of  the  land 
conveyed  to  tliem  to  the  claimant,  and  thai  their 
claims  upon  their  grantor  have  been  satisfied  by  a 
rep^ment  of  the  moneys  advanced  to  him.  Uf. 

75.  Where  the  defendant  has  covenanted  to  do 
a  certain  act,  for  which  he  has  received  a  con- 
sideration  from  the  plaintiff,  and  fails  in  the  pecw 
formance,  the  latter  may  disaffirm  the  contract, 
and  bring  assumpsit  to  recover  back  the  consider- 
ation.  Weaver  v.  Bendey,  1  Caines,  47.  Sed  wide 
Post,  II. 

76.  ^  and  B  entered  into  mutual  covenants 
under  seal.  A  was  to  purchase  and  deliver  aottsn 
after  six  and  nine  months,  and  B  to  advance  and 
pay  in  six  and  nine  months.  B  paid  a  part  ia 
sugar  and  salt,  but  A  wholly  failed  ti»  deliver  oot- 
ton.  B  presented  an  accoant  for  sugar  and  salt 
advanced.  A  paid  ^200,  and  assumed  uie  balance. 
Held  that  assumpsit  lay  for  such  balance.  Stump 
V.  EstiU,  Peck,  175. 

77.  So  assumpsit  lies  for  work  done  under  a 
sealed  contract,  though  not  done  according  to 
such  contract,  if  accepted  by  him  for  whom  it 
was  done.  Watchman  v.  Cro9k,  5  Gill  6l  Johns* 
240. 

78.  A,  by  an  instrument  signed  and  seaM  by  . 
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VflMir  wAy,  eBgig«d  to  mB  luid  to  B.  This 
initrument  por^rted  to  contain  «  covenant  hj*B 
to  pay  the  considenrtion  money.  It  was  delivered 
to  o,  and  acoeptad  by  him,  and  he  recognized  ind 
zaliAed  it  by  an  indoraement  under  his  hand  and 
geai.  As  this  indorsement  did  not  contain  in 
itself,  nor  amount,  when  takon  in  connection  with 
tlie  ori^nal  mstniment,  to  a  covenant  to  pay,  it 
was  held  that  A,  havinf  tendered  a  conveyance 
of  the  land,  might  maintain  assumpsit  against  B 
for  the  consideration  money.  Gale  v.  J^Tixon,  6 
Cow.  445. 

79.  The  covenant  by  the  vendor,  in  this  case, 
was  to  convey  within  two  years.  Btook  immediate 
possession,  and  by  an  arrangement  between  the 
parties  and  C,  part  of  the  premises  were  conveyed 
to  B,  by  G,  within  the  two  years  —  C  having  title ; 
bat  the  time  had  expired  when  the  conveyance  of 
the  residue  was  tendered.  For  this  reason  B  re- 
fused to  receive  the  conveyance.  Held  that  the 
contract  was  not  rescinded,  but  that  B  was  liable 
in  assumpsit,  as  above,  ib. 

80.  To  avoid  his  liability,  B  should  have  rede- 
livered possession,  and  rescinded  the  contract  in 
tBto.  ib, 

81.  if  the  appellant  promise  the  appellee,  that, 
if  the  latter  will  agree  to  have  the  appeal  dis- 
missed, the  appellant  will  pay  him  the  full  amonnt 
of  the  debt,  dama^res,  and  costS|  Ihen  due  upon  the 
appeal,  to  which  uie  appellee  consents,  and,  there- 
upon, the  appeal  be  dismissed  as  agreed,  the  appel- 
lee may  maintain  assumpsit  upon  this  promise. 
8p&tswood  V.  Pendleton f  2  Call,  309. 

83.  Where  an  agent,  having  authority  to  bind 
bis  principal,  affixes  his  own  seal,  he  does  not 
tbeveby  bind  his  principal,  and  the  latter  is  liable 
in  assumpsit,  for  not  performing  the  contract. 
Jhibois  V.  Delaware  and  Hudson  Canal  Company, 
4  Wend.  285. 

83.  In  assumpnt  against  executors,  the  count 
elated  that  the  testator  covenanted  that  if  he  died 
first,  the  plaintiff  should  have  a  certain  portion  of 
his  estate ;  that  such  portion  came  to  defendsnts* 
hands^fler  his  death ;  and  that  they  promised,  as 
executors^  to  deliver  it  to  plaintiff.  Held  that 
sealed  articles  of  agreement  between  the  plaintiff 
and  testator,  by  which  the  latter  entered  into  the 
covenants  stated  in  the  count,  were  not  evidence. 
Landis  v.  Urie,  10  S.  &  R.  316. 

84.  Assumpeit  lies  to  recover  the  consideration 
money  for  land  sold.  Skephard  v.  UtUe,  14  Johns. 
210.  S.  P.  Bowen  v.  Bdl,  20  ib.  338.  VeiUe  v. 
Jtfyer5, 14  ib.  162.     fVood  v.  Gee,  3  M'Cord,  421. 

85.  And  the  acknowledgment  of  payment,  con- 
tained in  the  deed,  is  not  conclusive  evidence  to 
defeat  the  action.  Shephard  v.  Utiles  and  Botoen 
V.  Be//,  ubi  sop.  Wilkinson  v.  Seott,  17  Mass.  249. 
HanUUon  v.  M*  Gvire,  3  S.  &  R.  355.  Jordan  v. 
Cooper,  ib.  564.  Weigley  v.  Weir,  7  S.  <&  R.  309. 
WwUon  V.  Blain£,  12  ib.  131.  O'J^eale  v.  Lodge, 
;iHar.  dbM'Hen.433. 

86.  Contra,  Stede  v.  Adams,  1  Oreenl.  1. 
Daum  ▼.  Smgeet,  1  Har.  &  J.  252.  Brocket  v. 
A«DM,  1  Hawks,  64. 

87.  Assumpsit  lies  on  a  foreign  judgment,  but 
the  judgment  is  only  prima  facie  evidence  of  a 
debt,  and  the  defendant  may  make  the  same 
defence  that  ^e  might  in  a  suit  on  the  original 
cause  of  action.    Buitriek  v.  Allen,  6  Mass.  273. 

See  ABAT£MEIfT,  11. 

88.  The  plaintiff  agreed  with  a  town  for  the 
sapport  of  its  poor  for  a  year,  at  a  stipulated  price, 
and  the  town  reftised  to  allow  him  to  fulnl  his 
Agreement.  Held  that  he  might  sue  in  assumpsit 
ibr  the  damages  sustained  by  liim  in  consequence 
ef  «uch  refusal.  Davenport  v.  HaUowpU,  1  Fairf. 
317. 

9d%  -Amnssfmi  lie*  againet  a  corporation  aggre* 


gate,  on  an  express  or  implied  promise,  in  the 
same  manner  as  against  an  individual.  Baptist 
Church  V.  Mulford,  3  Halst.  182.  ^'ortk  Whitehall 
V.  South  WhUchali,  3  S.  &  R.  117.  Chesnvt  Hill 
Turnpike  v.  Rutter,  4  ib.  IG.  Dunn  v.  St.  Andrew's 
Churcft,  14  Johns.  118.  Danforth  v.  Scoharie 
T\trnpike,'^2  ib.  231 .  Mank  of  Columbia  v.  Patter- 
son, 7  Cranch,  297.  Waring  v.  Catawha  Company, 
2  Bay,  109.  Hayden  v.  Middlesex  Turnpike,  1^ 
Mass.  397.  Poultney  v.  Wells,  1  Aik.  180.  Proc- 
tor V.  Wdfber,  1  Chip.  371.  456,  note.  Chesapeake, 
4^.  Canal  Company  v.  Knapp,  9  Pet.  541.  Con-  ^ 
TRA,  Breckbill  v.  Turnpike  Company,  3  Dall.  496. 
Frankfort  Bank  v.  Anderson,  3  Marsh.  1.  t  * 

90.  Where  a  duty  is  imposed  on  a  corporation  by   ^  • 
statute,  assumpsit  to  discharge  it  is  implied  by  law. 
WAlUr  V.  BrnJc  of  Kentucky,  3  J.  J.  Marsh.  205. 

'91.  So  it  lies  against  i  bailiff  of  goods  on  a  gen- 
eral promise  to  account  Canfielay.  Merrick,  11 
Conn.  425. 

92.  And  is  a  proper  action  against  an  attorney 
for  negligence  m  transacting  we  business  of  his 
profession ;  the  facts  which  show  a  breach  of  duty 
amounting  to  tortions  negligence,  show  also  a 
breach  of  promise  implied  from  the  considl^ration 
of  hire.  Stivmson  v.  Sprague,  6  Greenl.  471. 
Church  V.  Mumftird,  11  Johns.  479.  Ellis  v.  Hen- 
ry, 5  J.  J.  Marsh.  248. 

93.  And  where  there  is  a  breach  of  warranty 
express  or  implied,  in  the  sale  or  exchfixige  of  chat- 
tels. Evertson  v.  Miles,  6  Johns.  138.  Hallock  v. 
Powell,  2  Caines,  216.  Timrod  v.  Shoolbred,  1 
Bay,  324.  Kimball  v.  Cunningham,  4  Mass.  505. 
Byers  v.  Bostvfick,  2  Rep.  Con.  Ct.  75. 

94.  Where  one  tenant  in  common  has  received 
more  than  his  share  of  the  profits  of  the  property 
owned  in  common,  he  is  liable  in  assumpsit  to  his 
co-tenant  for  the  oalance.  Brigham  v.  Eveleth, 
9  Mass.  538.    Jones  v.  Harraden,  ib.  540,  note. 

95.  So  where  he  has  sold  the  common  property, 
and  received  all  the  money.  Gardiner  Manufac- 
luring  Company  v.  Heald,  5  Greenl.  381.  Selden 
V.  Htekock,  2  Caines,  166.  Coles  v.  Coles,  15  Johns. 
159. 

96.  Or  where  he  receives  the  whole  amount  of 
damages  assessed  for  land,  owned  in  common,  and 
taken  for  public  use.  Brinckerhqff  v.  Wsmple,  1 
Wend.  470. 

97.  Where  one  partner,  on  a  dissolution  of  the 
copartnership  and  a  closing  of  accounts,  pays  a 
copartner,  by  misteke,  more  than  is  his  due,  he 
may  recover  it  back  in  an  action  of  assumpsit. 
Bond  V.  Hays,  12  Mass.  34. 

98.  And  after  a  dissolution  of  copartnership, 
assumpsit  will  lie  to  recover  a  final  balance  due 
from  one  partner  to  the  other.  Wilby  v.  Phinney, 
15  Mass.  116.  See  Lamalere  v.  Caze,  1  Wash.  C. 
C.  435. 

99.  So  it  lies,  in  Massachusette,  by  one  partner 
against  another,  or  his  representatives,  on  an  im-  ' 
pfied  promise  to  account.    15  Mass.  116.  ** 

See  Partnership. 

100.  Assumpsit  on  an  implied  promise  will  not 
lie  (as  a  general  rule)  against  the  express  declara- 
tion of  the  defendant.  Whiting  v.  Sullivan,  7 
Mass.  107.    Jewett  v.  Somerset,  1  Greenl.  125. 

101.  Aliter,  where  there  is  a  legal  obligation 
paramount  to  the  will  of  the  party.  Thus  excise 
duties,  due  to  the  United  States,  ma;^  be  re- 
covered in  an  action  of  assumpsit.  United  Stated 
V.  Wolf,  Addis.  312.  So  of  tolls.  •  Bearcamp  River 
Company  v.  Woodman,  2  Greenl.  404.  Proprietors 
V.  TaiAor,  6  N.  Hamp.  499.  Chesley  v.  Smith, 
1  N.  Hamp.  20. 

.102.  And,  in  Connecticut,  assumpsit  lies  against 
executors,  for  taxes  due  from  their  testators.  Bulk 
ley  V.  Clark,  2  Root,  60.     See  6  Mass.  44. 
I      103.  So  it  lies  against  a  husband  or  father  foi 
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rapplies  farBisbed  to  hia  wiib  or  child,  whom  he  is 
bound  to  ftupporl,  noiwithst&ndinff  his  protesta- 
tions that  he  will  not  be  liable,  luin  VaJLkinburgh 
V.  Watson,  13  Johns.  480.  ATCulcken  ▼.  Af  Gakay, 
li  ib.  281.     M'Gahay  v.  WUlianu,  12  ib.  293. 

104.  The  law  implies  a  promise  bj  everj  mem- 
ber of  a  corporation  to  pay^all  the  suraa  ^eqaired 
by  its  rules  and  by-laws  ;  and  where  the  corpora- 
tion has  not  the  means  of  enforcing  payment,  it 
may  maintain  assumpsit  in  the  courts  of  law.  Co- 
lumbia  v.  Harrison,  2  Rep.  Con.  Ct.  215. 

10.>.  Accordingly,  assumpsit  was  supported 
against  a  member  of  the  corporation  of  Columbia, 
^or  the  reooverv  of  certain  penalties  for  obstructing 
the  streets  of  thje  town  of  Columbia,  and  for  taxes 
imposed  on  him,  by  the  town  council,  for  beeves 
sold  in  market,  ib. 

106.  A  clerk  of  a  court-may  adopt  this  action  to 
recover  his  legal  fees  of  a  plaintiff,  when  he  cannot 
collect  them  of  the  defendant.  Etoin  v.  iMskf  4 
Yerg.  459.^ 

107.  Assumpsit  lies  for  a  pecuniary  legacy,  in 
Pennsylvania^  without  any  express  promise.  Clurk 
V.  Herring  J  &Binn.  33.  In  Massachnsetts.  JPar- 
well  m  Jacobs f  4  Mass.  635.  In  Connecticut. 
fVarren  v.  Rogers^  2  Root,  156.  Knaojt  y.  Han- 
/or<2,  6  Conn.  176.  Goodtoinv,  Chaffee ^  4  Conn. 
163.  In  New  Jersey.  Cowell  v.  Oxford,  1  Halst. 
432.     Woodruff  v.  Woodri^,  2  Pen.  552. 

108.  In  North  Carolina,  on  an  express  promise. 
M'ma  V.  q,uince,2  Hayw.  153.  So  in  New  York, 
assumpsit  lies  on  an  express  promise  by  a  devisee 
to  pay  a  specific  sum  charged  on  the  land  devised. 
Beeekerv.  Beeeker,7  Johns.  99.  Kelsey  y.  Deyo, 
3  Cow.  133.     Tole  v.  Hardy,  6  Cow.  333. 

See  Legacy. 

109.  If  one  decoy  another  from  a  foreign  gov- 
ernment, under  a  promise  that  he  will  not  sue  him, 
or  cause  him  to  be  arrested,  and  thereupon  do 
sue  and  arrest  him,  an  action  of  assumpsit  for 
damages  will  lie  on  itach  promise.  StehU  v.  Bates, 
2  Aik.  338. 

110.  But  if  the  party  so  arrested,  instead  of 
avoiding  the  process  for  this  fraud,  plead  to  the 
action,  and  there  be  judgment  for  damages  against 
him,  such  damages  cannot  be  recovered  back  as 
damage  for  the  breach  of  snch  promise,  ib. 

111.  Assumpsit  will  lie  for  wheat  delivered  to  a 
miller  generally,  without  any  declaration  of  the 
purpose  for  which  it  was  delivered.  Hill  v.  Wal- 
lace, Addis.  145. 

112.  A  promise  to  pay  will  be  implied  from  an 
agreement  of  parties  to  abide  by  the  decision  of 
individuals  named  between  them  to  appraise  the 
value  of  certain  work  and  services  done  and  per- 
formed by  one  party  for  the  other.  Efnsr  v.  Shaw, 
2  Wend.  567. 

113.  So  where  one  refers  the  examination  of  his 
accounts  with  another  to  an  agent  of  his  own,  or  to 
one  acting  as  a  nratuaV  agent,  a  promise  is  implied 
that  he  will  pay  what  shall  be  found  due.  Burden 
V.  MEUienny,  2  N.  &  M.  60. 

114.  Assumpsit  lies  on  an  implied  promise  to 
discharge  a  legal  obligation  created  by  statute. 
Bath  V.  Freeport,  5  Mass.  326. 

115.  Where  an  agreement  does  not  designate 
the  person  to  whom  its  consideration  is  to  be  paid, 
the  law  will  raise  an  assumpsit ;  and  this  is  al- 
ways implied  in  favor  of  those  who  are  the  meri- 
torious cause  of  action,  or  from  whom  the  consid- 
eration moves.  Higdon  v.  Thomas,  1  Har.  &  Gill, 
139. 

1 1 6.  When  neither  the  consideration  moves  from 
the  plaintiff,  nor  the  promise  is  made  to  him,  nor 
for  his  benefit,  he  cannot  maintain  an  action. 
Shear  v.  Overseers,  ^.  13  Johns.  496.  See  idso 
Warden  v.  Bumham,  8  Verm.  390. 

117.  If  a  promise  be  made  to  any  person  who 


shall  do  a  certain  tliia|f,  te  penon  who  4oM  it 
may  maintain  assumpsit  on  the  pcomise.  BwU  v. 
Talc4ftt,  2  Root,  119. 

118.  As  where  one,  by  public  advertisement, 
offeis  a  reward  for  the  return  to  him  of  property 
which  he  has  lost,  &«.  Symmes  v.  Fr^ter,  6 
Mass.  344. 

119.  A  parol  promise  by  A  to  B,  for  the  benefit 
of  C,  will  enable  C  to  maintain  an  action  against 
A.  SckermerJiom  v.  yanderheyden,  1  Johns.  139. 
Weston  V.  Barker,  12  Johns.  276.  UniM  States  v. 
K^nan,  Peters  C.  C.  169.  Strokecker  v.  Grant, 
16  S.  &,  R.  241.  Harper  v.  Ragan,  2  Blackf.  39. 
Farmers*  Bank  v.  Brown,  1  Harring.  330.  Vig- 
man  v.  Ruffins,  Walker,  312. 

120.  Thus,  where  the  father  of  a  minor  placed 
him  in  the  service  of  another^  who  promised  the 
fatlier  to  pay  the  son  a  certain  sum  for  his  ser- 
vices, on  nis  coming  of  age,  the  son  maintained  an 
action  for  his  wages,  as  on  a  promise  made  to  him« 
self.    FeUon  v.  Dickinson,  10  Mass.  287. 

121.  So  if  A  promise  B,  in  writing,  to  pay  cer- 
tain debts  of  B,  the  creditors  to  whom  those  debts 
are  due  may  maintain  an  action  on  the  promise,  wm 
if  made  to  themselves.  Arnold  v.  Lyman,  17  Mass. 
400. 

122.  So  a  note  payable  to  a  town  treasurer,  (by 
name,)  or  his  successors  in  offioft^  >nay  be  sued  m 
the  name  of  the  town.  ArUngUm  v.  Hinds,  1 
Chip.  431. 

123.  But  a  promise  by  a  debtor  to  his  creditor  to 
pay  his  debt  to  a  third  person  will  not  enable  such 
person  to  maintain  an  action  in  his  own  name 
to  recover  it.  Ovoings  v.  Owings,  1  Har.  &,  Grill, 
484. 

124.  In  a  suit  on  this  promise,  "  Received  of 
T.  #150,  to  be  paid  in  ooli^tions  against  some 
good  man  or  men,  to  be  on  mterest,  for  C,  when 
be  comes  of  age,  on  account  of  said  T.,"  it  was 
held  that  C.  could  neither  discharge  said  promise, 
nor  maintain  an  action  on  it.  TuttU  v.  Catlin, 
I  Chip.  366. 

125.  When  a  promise  is  made  to  A  for  the  ben- 
efit of  B,  either  of  them  may  sue  for  a  breach  of  it. 
UnUed  States  v.  Kennan,  Peters  C.  C.  169. 

126.  But  where  A,  by  a  subscription,  promised 
to  pay  a  certain  sum,  towards  erectiiw  county 
buildings,  to  any  one  whom  the  board  of  commis- 
sioners of  the  county  should  authorize  to  receive 
it,  it  was  held  that  the  county  agent  could  not  sue 
for  it  in  his  own  name,  as  he  had  no,  legal  nor 
beneficial  interest  in  the  contract.  Harper  v.  /2«- 
gan,  2  Blackf.  39. 

Use  and  Occupation. 

127.  Assumpsit  will  not  lie  for  use  and  occupa- 
tion where  the  defendant's  possession  was  tor- 
tious ;  no  contract  existing  in  such  case.  Ryan  v. 
Marsh,  2  N.  ^  M.  156.    Hentoood  v.  Cheeseman, 

3  S.  &;  R.  500.  StockeU  v.  Watkins,  2  Gill  Sl 
Johns.  326.  Wiggin  v.  Wiggin,  6  N.  Hamp.  298. 
Rickey  v.  Hinde,  6  Ham.  371. 

128.  Nor  for  mesne  profits  accruing  afler  tlie 
date  of  a  demise  in  the  declaration  in  ejectment. 
Sinnard  v.  M* Bride,  3  Ham.  264.  Butler  v.  Cowles, 

4  ib.  205.  S.  P.  Paindexter  v.  Cherry,  4  Yerg.  305. 

129.  Nor  in  favor  of  a  stranger  for  the  purpose 
of  trying  his  title  to  land ;  nor  bv  qpe  of  two  lit- 
igating parties,  claiming  land.  The  action  for  use 
and  occupation  does  not  depend  on  the  validity  of 
the  phuntiff's  title,  but  on  a  contract,  eXptens  or 
implied,  between  the  parties.  Codman  v.  Jenkins^ 
14  Mass.  95.    Boston  v.  BinneVf  11  Pick.  1. 

130.  Hence  it  will  not  lie  for  an  heir  who  ba» 
evicted  the  defendant.    14  Mass.  95. 

131.  If  one  enter  on  land  under  a  contract  for  a 
deed,  the  relation  of  landlord  and  tenant  does  not 
exist;  and  on  his  refusing  to  perform  the  contract, 
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tft  oa  fhtt  omwr's  segleetingf  to  execute  a  deed, 
he  is  not  liable,  in  assampsit,  for  use  and  occapa- 
tion.  Smith  t.  Stewart,  d  Johns.  46.  S.  P.  Van- 
4arheuvd  y.  Storr9,  3  Conn.  203.  Bell  y.  EUiSf 
I  Stew.  &  Port.  294.  IMtle  y.  Pearson,  7  Pick. 
901.  Jones  y.  Tipton,  2  Dana,  295.  Sed  vide 
Clovgh  y.  Hosford,  6  N.  Hamp.  234. 

1^.  Nor  is  a  third  person  so  liable,  who  has 
come  into  possession  under  the  plaintiff  as  a  pur- 
chaser from  him.     Bancroft  y.  nardett,  19  Johns. 

133.  Nor  a  bona  fide  purchaser  from  the  heirs 
of  a  disseizor,  after  a  descent  cast,  and  without 
aotice  of  the  disseizin.  Wharton  r.  Fitzgerald, 
3  Dall.  503. 

134.  Nor  can  a  deyisee,  after  recoyering  judg- 
ment in  a  writ  of  formedon,  maintain  assumpsit 
against  the  lessee  of  the  tenant  in  possession,  who 
held  the  deyisee  out.  Fletcher  y.  M*Farlane, 
12  Mass.  40. 

135.  Where  a  guardian  leased  his  ward's  land 
Ibr  a  year,  and  the  ward  died  before  the  year  had 
elapsed,  it  was  held  that  the  heir  could  not  recoyer 
the  rent,  which  accrued  before  the  ward's  death, 
either  on  an  implied  or  express  contract.  Welles 
y.  Cmeles,  4  Conn.  182. 

136.  So,  where  one  conyeyed  land,  resenring  to 
himself  the  use  of  part  thereof  and  half  the  profits 
of  the  other  half  for  life,  and  the  grantee  entered 
and  fulfilled  Ihe  terms  of  the  reseryation,  and  then 
died  insolyent,  leaying  minor  children,  whose 
guardian  entered  into  me  land,  but  neglected  to 
perform  the  terms  of  the  reseryation,  it  was  held 
that  assumpsit  would  not  lie  against  them  for  ose 
and  oecupation,'  nor  for  the  particular  reseryations 
in  the  deed.  Drinkwater  v.  Gray,  2  Greenl.  163. 
8.  P.  Haskdl  y.  Haskdi,  ib.  156. 

137.  An  assignee  of  land,  subject  to  the  charge 
of  a  widow's  dower.  Is  liable,  in  assumpsit,  for  the 
principal  of  such  charge,  to  the  reyerstoners, 
though  he  has  not  expressly  pmnised  payment. 
Bat  the  judgment  goes  aeainst  the  land  only. 
Pidcock  y.  Bije,  3  Rawie,  183. 

138.  One  whose  land  was  sold  by  his  judgment 
creditor,  who  had  held  it  a  year  under  a  defectiye 
leyy  of  execution,  which  was  subsequently  ayoid- 
ed  by  a  yalid  leyy  of  another  creditor,  cannot 
maintain  assumpsit  a^inst  the  first  creditor's 
grantee,  for  the  use,  &c.,  of  the  land.  Men  v. 
Thayer,  17  Mass.  299. 

U^9.  Nor,  where  a  demandant  in  dower  sues  out 
her  habere  facias,  and  has  seizin  given  her  after 
the  death  of  the  tenant  in  the  action  of  dower, 
oan  she  support  assumpsit  for  ose,  Ac.,  on  an  im- 

8 lied  promise,  a^inst  a  subsequent  occupant  — 
Se  levy  being  yoid,  and  the  occupant  being  liable 
to  the  heir  for  an  occupation  without  his  consent. 
HUdreth  v.  Tftompson,  16  Mass.  191.  Miter,  per- 
haps, on  an  express  promise,  ih. 

1 40.  Nor  against  a  judgment  debtor  for  use,  &o., 
of  land  set  off  on  execution  against  him,  where 
he  contests  the  regularity  of  the  proceedings;  un- 
less an  express  contract  be  proved.  Wyman  v. 
Hotk,  2  Greenl.  337. 

141.  Nor  against  a  tenant  who  holds  over 
ajrainst  the  landlord's  will,  where  proceedings  are 
instituted  to  turn  him  out  of  possession,  un£rthe 
New  York  statute  of  ApHl,  1820.  Featherston- 
haugh  v.  Bradshaw,  I  Wend.  134. 

lis.  Nof  to  recoyer  mesne  profits  after  a  re- 
ceyery  in  a  real  action.  Walker  y.  Prescott,  6  N. 
Ramp.  98.     See  1  Mass.  237. 

143.  Where  the  defendant  bound  himself  under 
t  penalty  to  convey  land  to  the  plaintiff,  at  such 
sum  as  A  should  direct,  and  deposited  with  A  a 
deed  to  be  delivered  to  the  plaintiff  when  A 
should  determine  and  make  known  the  price,  and 
agreed  to  become  tenant  to  the  plamtiff,  till 
VOL.  I.  35 


4ngiitt, at  such  rent  at  A  slRmM  pteioribe iMtod 
A  fixed  the  price  and  deliyered  the  deed ;  ¥mrt» 
upon  the  plaintiff  tendered  the  money,  but  the  de> 
fendant  refused  it,  and  tendered  to  the  plaintiff 
the  penaHjf  of  his  bond,  and  afterwards  consented 
that  ihe  (miii&tiff  sbonld  remain  in  possession,  on 
paying  rent  as  he  had  done  theretofoVe ;  it  was 
held  that  the  defendant  was  not  liable  ibr  use  and 
occupation  after  August  Ist.  Boston  y.  Binney, 
11  Pick.  1. 

144.  In  Cummings  v.  Jfoyes,  10  Mass.  433,  the 
tenant  in  a  real  action,  asainst  whom  judgment 
had  been  rendered,  was  allowed,  after  a  reversal 
of  the  judgment  by  writ  of  error,  to  recover  the 
mesne  profits  of  the  original  demandant,  in  an  ac- 
tion of  assumpsit.    See  2  Greenl.  339. 

145.  The  action  for  use  and  occupation  is  found- 
ed on  privity  Of  contract,  not  on  privity  of  estate. 
Henwood  y.  t^^eeseman,  3  6.  &  R.  500.  See 
Hayes  v.  Acre.  O.  db  N.  19. 

146.  The  plaintiff  must  prove  a  contract,  but 
the  proof  may  be  either  direct  or  presumptive. 
If  he  prove  that  the  defendant  HM$Giipied  the  land 
by  his  permission,  it  is  enough,  aod  the  law  will 
in  such  case  imply  that  the  defendant  promised  to 
pay  a  reasonable  rent,  ib,    SvMon  v.  Mandeville^ 

1  Munf.  407.  Logan  y.  Lewis,  7  J.  J.  Marsh.  6. 
Shattuek  v.  Ransom,  2  Aik.  252. 

147.  In  Connecticut,  an  express  promise  was 
never  held  necessary  to  support  assumpsit  for  use 
and  occupation.     Oitns  v.  SeoTnl,  4  Day,  228. 

148.  Tnis  action  lies  where  tho  holding  is  on  an 
implied,  as  well  as  whete  it  is  on  an  express  per- 
mission of  the  landlord.  Osgood  r.  Dewey,  13 
Johns.  240. 

149.  It  lies  9lso  against  a  lessee  by  deed  who 
holds  over  aftxr  the  expiration  of  the  term ;  and 
against  a  tenant  holding  under  «' covenant,  in  the 
expired  lease,  for  a  renewal.  Aboel  v.  RadcUff, 
13  Johns.  297. 

150.  It  lies  at  common  law,  independent^  of 
statute  11  Geo.  2,  on  an  express  promise  to  pay 
a  certain  sum,  or  in  general  terms  to  pay  to  tlie 
landlord's  satisfaction,  where  the  occupation  is  by 
his  permission.    Ejmes  v.  Cels,  4  H.  dt  M.  161. 

151.  To  support  tne  action,  even  since  the  stat- 
ute 11  Geo.  2,  a  promise,  either  express  or  implied, 
must  bie  shown,  and  proof  given  that  the  defend- 
ant came  into  possession  by  permission  of  Hm 
plaintiff;  or,  at  least,  such  strong  circumsUnces 
must  be  shown  as  wonld  preclude  the  idea  of  an 
adversary  chdm.    Pott  v.  Lesher,  1  Yeates,  676. 

152.  A  widow  cannot  recover  of  the  heir  or  dev- 
isee for  the  use,  d&c.,  of  the  land  of  her  husband, 
merely  becanse  she  is  entitled  to  dower  which  has 
not  been  assigned  to  her.     Jhtdrews  v.  Andrews, 

2  Green,  142. 

153.  If  a  lessee  be  evicted  before  any  rent  be- 
comes due  by  his  covenants,  still,  if  he  has  de- 
rived a  substantial  benefit  from  the  use  of  the 
estate  demised,  equity  would  require  that  he 
should  pay  a  miantum  meruit.  Fitehburg  Cotton 
Manuf.  Co.  v.  Melven,  15  Mass.  270. 

154;  A  defendant  who  had  accepted  a  parol 
lease  of  a  house  for  a  year,  and  undertaken  to  the 
landlord  to  procure  possession  from  a  former  les- 
see, was  held  liable  m  this  action,  although  he  had 
refused  to  take  possession,  alleging  that  he  rented 
for  another  person.  M'GunmigU  v.  Thornton, 
10  S.  &  R.  251.  See  also  Grant  v.  GiU,  2 
Whart.  42.  . 

155.  In  an  action  for  use  and  oocupation,  where 
there  has  been  a  tenancy  at  a  special  annual  rent, 
and  there  is  a  holding  over,  the  tenant  will  be 
deemed  to  hold  upon  the  terms  tthder  which  he 
entered ;  but  he  is  not  precluded  by  an  agreement 
to  pay  a  fixed  sum  for  a  terln  less  than  a  year. 
Evertsen  r.  Sawyer,  8  Wend.  607. 
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156.  In  tiiU  actkm,  where  an  express  promise 
to  pay  rent  is  proved,  the  defendant  cannot  con- 
trovert the  plaintiff's  title.  BiU  v.  Boutdf  2  N. 
Hamp.  502.  See  Jino  London  v.  Emersotif  2 
Root,  372. 

157.  A  tenant,  who,  aiter  the  expiration  of,  and 
payment  d£  rent  under,  a  parol  demise,  continues 
in  possession  without  any  new  a^rreement  with 
the  landlord,  cannot,  in  an  action  against  him  for 
the  use  and  occupation  of  the  premises,  subse- 
quent to  the  expiration  of  the  former  term,  dis- 

Eute  the  title  of  the  plaintiff;  and  his  subsequent 
olding  will  be  deemed  to  histve  been  by  the  im- 
plied permission  of  the  original  lessor.  Osgood 
V.  Dewey f  13  Johns.  240.  S.  P.  Moore  y.  Bauley, 
3  Ham.  294.  Fronty  v.  Wood,  2  Hill,  367.  Vor- 
rill  V.  Steohensy  4  M'^Cord,  59. 

1 58.  W  here  the  children  of  one  deceased  agreed , 
under  seal,  for  a  division  of  his  estate,  designating, 
in  general  teritis,  each  one's  portion,  but  referring 
to  a  future  survey,  plan,  and  division  deed  for  the 
completion  of  the  partition,  and  each  took  posses- 
sion of  his  portion  thus  designated,  and  continued 
in  the  exclusive  and  undisturbed  possession  more 
than  thirty  years,  but  no  sach  survey,  plan,  and 
deed  were  ever  made ;  and  afterwards  a  will  was 
found,  and  admitted  to  probate,  by  which  their 
father  had  devised  all  the  land  to  one  of  them 
in  fee;  it  was  held  that,  this  possession  by  the 
others  being  founded  in  mistake,  the  law  raised  a 
promise  in  each  of  them  to  pay  the  devisee  a  rea- 
sonable sum  for  the  use  and  occupation  of  the 
land.    Jordan  v.  Jordan,  4  Greenl.  175. 

159.  In  Pennsylvania,  afler  a  recovery  in  eject- 
ment afirainst  the  tenants,  and  the  death  of  their 
landlord,  assumpsit  will  lie  against  his  ezecvtors 
to  recover  the  rents  and  profits  received  from  the 
time  the  plaintiff'^  title  accrued,  unless  the  testa- 
tor had  no  notice  of  the  adverse  title,  or  was  in  pos- 
session under  a  title,  or  such  a  title  as  he  was  mis- 
taken in,  or  there  was  default  or  laches  in  the  plain- 
tiff.   Ualdane  v.  Ihuhe,  2  Dall.  176. 1  Yeates,  121. 

160.  But  it  seems  that  unless  there  was  mala 
fidea  on  the  part  of  the  defendant,  assumpsit  for 
money  had  and  received  will  not  lie  to  obtain  the 
mesne  profits  afler  a  recovery  in  ejectment,  /r- 
vine  V.  Hanlin,  10  S.  &  R.  221. 

161.  Where  there  is  an  agreement  to  demise  a 
house  for  five  years,  and  leases  to  be  executed, 
under  which  the  party  enters,  and  subsequently 
refuses  to  accept  a  lease,  the  owner  may  maintain 
assumpsit  for  the  use  and  occupation.  LUilt  v. 
Martin,  3  Wend.  219. 

162.  Taking  the  key  of  the  house,  without  a 
continued  actual  occupation,  is  enough  to  entitle 
the  plaintiff  to  sustain  the  action ;  the  plaintiff  is 
not  bound  to  sue  upon  the  agreement,  and  the 
statute  of  ftaitds  cannot  be  objected  to  a  recovery, 
as  the  suit  is  not  on  the  contract,  ib. 

163.  Jndebit€Uti3  assumpsit  for  use  and  occupation 
m  an  equitable  action,  in  which  the  plaintiff  shall 
recover  no  more  than  is  equitably -due  ;  and  if  the 
defendant  be  turned  out  of  possession  afler  mak- 
ing preparation  for  crops  which  he  could  not  reap, 
so  that  he  received  no  benefit  from  the  occupation, 
the  plaintiff  cannot  recover  any  thing.  Wkeder 
V.  aterf,  1  Chip.  208. 

164.  Where  A  took  a  lease  of  a  house  for  a 
year  on  the  same  terms  on  which  it  had  been  let 
by  C  to  B,  the  former  tenant,  tlie  rent  to  be  paid 
quarterly,  and  A  then  had  possession  of  the  house, 
under  B,  and  his  possession  was  continued  under 
the  contract  between  B  and  C,  it  was  held  that 
A's  liability  to  an  action  for  use  and  occupation 
could  not  be  removed  by  his  relinquishing  the  pos- 
session, or  underletting,  and  that  it  continued  dur- 
ing the  term.  Adrean  v.  HawHns,  4  Har.  «&  J.  319. 

165.  An  express  contract  at  the  time  of   the 


tenant's  entry  is  not  neoeswry  to  eopport  thie 
action,  nor  an  express  reservation  of  rent.  It  ie 
maintainable  on  an  implied  promise  where  a  per- 
missive holding  is  proved ;  and  if  it  be  shown  that 
a  certain  rent  was  reserved,  tliat  may  be  used  to 
regulate  the  amount  to  be  recovered.  StockeU 
V.  Watkins,  2  Gill  &  Johns.  326.  See  Crouch  v. 
Briles,  7  J.  J.  Marsh.  257. 

166.  Proof  of  a  demise  or  special  agreement 
(unless  by  deed)  will  not  prevent  a  recovery  on  a 
count  for  use  and  occupation.  Perrine  v.  Hankin- 
son,  6  Halst.  181. 

167.  Where  a  mortgagor  reserves  in  the  mortr 
gage  a  right  to  remain  in  possession  until  condi- 
tion broken,  and  holds  over,  he  is  not  liable,  on  an 
implied  assumpsit,  to  pay  rent  to  the  mortgagee 
during  the  time  of^holding  over,  and  before  tiie  en- 
try of  the  mortgagee.  Mayo  v.  Fletcher,  14  Pick.  525. 

1()8.  A  devisee  of  a  deceased  lessor  cannot 
maintain  an  action  for  use  and  occupation  against 
a  tenant  who  holds  over,  unless  the  tenant  has 
acknowledged  his  title,  or  proof  is  made  tliat  the 
plaintiff  holds  the  lessor's  title.  Frowty  v.  Woodf 
1  Hill,  165. 

169.  A,  who  had  hired  a  ferry  for  a  term,  at  the 
expiration  of  which  it  was  rented  to  B,  refused  to 
surrender  possession  to  B,  and  B  agreed  that  A 
might  hold  till  the  title  should  be  determined. 
Held  tliat  A  was  liable  to  B  for  use  and  occupa- 
tion.    Walker  v.  Tipton,  3  Dana,  3. 

170.  In  an  action  for  use  and  occupation,  the 
plaintiff  may  avail  himself  of  an  agreement-,  not 
under  seal,  whereby  a  rent  certain  was  fixed,  to 
regulate  the  amount  to  be  recovered ;  and  though 
the  agreement  is  not  declared  on,  but  the  demand 
is  a  general  one  for  use  and  occupation,  yet  the 
defendant  cannot  give  evidence  of  the  value  of 
the  premises  occupied  in  order  to  reduce  the  re- 
covery below  the 'sum  stipulated.  WilUams  v. 
Sherman,  7  Wend.  109. 

Waver  of  Torts, 

171.  Where  the  plaintiff's  trees  have  been  cut, 
and  carried  away,  he  cannot  wave  the  tort,  and 
sue  in  assumpsit,  unless  the  trees  have  been  sold 
by  the  defendant.    Jones  v.  Hoar,  5.  Pick.  285. 

172.  The  whole  extent  of  the  doctrine  of  waving 
a  tort,  and  bringing  assumpsit,  is,  that  one  whose 
goods  have  been  Ukken  from  him  or  detained  un- 
lawfully, whereby  he  has  a  right  to  an  action  of 
trespass  or  trover,  may,  if  the  wrong-doer  sell  the 

foods  and  receive  the  money,  wave  the  tort,  af- 
rm  the  sale,  and  have  an  action  of  money  had 
and  received  for  the  proceeds,  ib,  Willet  v.  Willet, 
3  Watts,  277.  Pritchard  v.  Ford,  1  J.  J.  Marsh. 
543.  Sanders  v.  Hamilton,  3  Dana,  552.  See  also 
Stoekett  V.  Watkins,  2  Gill  &  Johns.  326.  Bank  cf 
Jfarih  America  v.  M'Call,  4  Binn.  374.  5  Greenl. 
323,  Webster  v.  Drinkwater.  I  N.  Hamp.  151, 
Chauncw  V.  Yeaton, 

173.  £ut  if  the  use  to  which  the  property  has 
been  put  is  one  prohibited  by  law,  the  plaintifit  can- 
not recover  from  the  trespasser,  nor  from  his  agent, 
the  money  received  for  that  use.    1  N.  Hamp.  151. 

174.  In  Stoekett  v.  Watkins,  2  Gill  &  Johns.  326, 
it  was  held  that  where  goods  tortiously  taken  were 
returned  to  the  owner,  he  might  maintain  assump- 
sit for  their  value  during  the  time  of  detention. 
See  post,  VII. 

175.  Assumpsit  lies  against  one  who  has  wrong- 
fully taken  another's  propertv,  and  manufactured 
it  into  a  different  article,  and  received  money  on 
sale  of  such  article.  GUmore  v.  Wilbur,  12  Pipk.  120. 

176.  A  disseizee,  before  he  has  regained  seizin 
and  possession,  has  not  such  an  interest  in  the 
land  as  gives  him  an  interest  in  the  trees  taken 
therefrom  during  the  disseizin ;  and,  of  course,  he 
cannot  maintain  assumpsit  for  the  money  received 
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on  tho  Mle  of  11i«in.    Bigdow  ▼.  JoneSf  10  Pick. 
161. 

177.  In  Gtuhrie  y.  Wicklife,  1  Mvnh.  83,  it  was 
held  that  the  owner  of  goods  nity  maintain  as* 
sumpsit  against  one  who  has  taken  them  away  un- 
lawfully, and  afterwards  promised  to  pay  for  them. 
See  Kinff  v.  ^f  Daniel,  4  Call,  451. 

178.  Assumpsit  will  not  lie  for  goods  stolen, 
eren  after  conviction  of  the  felon.  Foster  v. 
Tucker,  3  Greenl.  458.    See  Actions,  III. 

179.  Where  goods,  sold  on  condition  that  the 
Tendee  should  give  a  note  for  the  price,  with  a 
sufficient  indorser,  are  taken  away,  before  such 
note  is  given,  and' sold  by  the  vendee  for  a  note, 
which  he  transfers  to  one  of  his  creditors,  who 
knows  all  these  facts,  the  first  vendor  may  wave 
the  tort,  and  sue  such  creditor  in  assumpsit  for  the 
proceeds  of  the  note,  if  he  have  received  its  con- 
tents or  sold  it.     Whitiodl  v.  Vincent,  4  Pick.  452. 

180.  But  while  the  note  remains  unpaid  in  the 
hands  of  such  creditor,  the  original  vendor  cannot 
sue  him  in  assumpsit,  ib. 

181.  He  may,  nowever,  wave  the  tort  of  the 
original  vendee,  and  sue  him  in  assumpsit  for  the 
proceeds  of  the  sale  of  the  soods  by  him.   tb. 

18S.  Assumpsit  lies  agamst  an  exeaUor  or  adr 
ministratar  to  recover  the  value  of  property  tor- 
Hously  taken  or  converted  to  the  use  of  the  de- 
ceased, whereby  he  received  gain.  AUter,  where 
he  had  no  gain  thereby.    See  Actions,  VI. 

II.  When  Indebitatus  Assumpsit  tnll  lie,  and  token 
the  Count  must  be  special. 

183.  Indebitatus  assumpsit  will  lie  for  use  and 
oeeupation.  Gunn  v.  SeimU,  4  Day,  SK28.  Jial- 
done  V.  Dueke,  1  Teates,  121.  2  Dall.  176.  Shot- 
txuk  V.  Ransom,  2  Aik.  252.  •  Rogers  y.  7}racy,  1 
Root,  233.  See  M'MiUian  v.  lV<Maee,  3  Stew.  185. 
Calvert  v.  Simpson,  1  J.  J.  Marsh.  549. 

184.  And  where  the  terms  of  a  special,  unsealed 
agreement  have  been  performed  by  the  plaintiff, 
■o  that  only  a  duty  to  pay  the  money  remains. 
Perkins  v.  Hart,  11  Wheat.  237.  Sykes  v.  Sum- 
merel,  2  Browne,  227.  Kelly  v.  Foster,  2  Binn.  4. 
Jewell  V.  Sckroeppel,i  Cow.  564.  Causten  v.  Burke, 
2  Har.  &  Gill,  295.  Miles  v.  Moody,  3  S.  &;  R. 
211.  Snyder  v.  Castor,  4  Teates,  353.  Cochran 
V.  Tatum,  3  Monr.  405.  Feeier  v.  Heath,  12  Wand. 
477.  Williams  v.  Sherman,  7  Wend.  109.  Way 
v.  WakeJieU,  7  Verm.  228.  FeUon  v.  Dickinson, 
10  Mass.  287.  Bank  of  Columbia  y.  Patterson,  7 
Cranch,  299.  Coursey  v.  Covington,  5  Har.  &  J. 
45.  Dubois  y.  Delaware  and  Hudson  Canal  Co. 
4  Wend.  285.  Wood  v.  Gee,  3  M'Ck)rd,  421.  Stout 
y.  Gallagher,  2  Marsh.  160.  Speake  y.  Shanford, 
6  Har.  &  J.  81.     Bagley  y.  Bates,  Wriffht,  %5. 

185.  Aliter.  "where  the  contract  is  still  open,  or 
is  to  be  performed  in  future;  in  such  cue,  the 
count  must  be  framed  on  the  contract.  2  Binn. 
a«d  10  Mass.  ubi  sup.  Shepard  v.  Palmer,  6  Conn. 
100.  Snow  V.  Chapman,  2  Root,  99.  Speake  v. 
Sheppard,  6  Har.  &  J.  81.  Watkins  v.  ffodges, 
ib.38.  HoOoieay  y.  i>aTO5,  Wright,  129.  Arnold 
v.  Paxton,  6  J.  J.  Marsh.  505.  Stevens  v.  Cushing, 
1  N.  Hamp.  17.  See  also  Carew  v.  Bond,  1  Root, 
269.  imu  v.  Woodruff,  ib.  309.  RusseU  v.  South 
Britain  Society,  9  Conn.  508.  Blair  v.  Admry, 
4  Porter,  435.  Clements  y.  Eslava,  4  Porter,  502. 
Mmford  v.  Ambrose,  3  J.  J.  Marsh.  689.  Clarke 
y.  Smith,  14  Johns.  326.  Jennings  v.  Camp,  13  ib. 
04.  Wood  V.  Edwards,  19  ib.  Sw5.  Raymond  v. 
Beamard,  12  ib.  274.  Cranmer  v.  Graham,  1 
Elaekf  406.     Pringle  y.  Samuel,  1  Bibb,  172. 

186.  Or  where,  by  the  special  agreement,  which 
is  performed,  the  plaintiff  was  to  be  paid  in  specific 
articles,  and  not  in  monej.    3  Monr.  405. 

187.  Bo,  where  there  is  an  ezprets  agreement  | 


for  particular  services  for  a  certain  time,  and  the 
plaintiff  is  discharged  by  the  defendant  before  the 
time  has  elapsed,  and  prevented  from  performing 
the  services,  he  must  declare  on  the  special  agree- 
ment. Algeo  V.  Algeo,  10  S.  &  R.  235.  S.  P. 
Donaldson  v.  Fuller,  3  ib.  505.  Sedvide  11  Wheat. 
237,  Perkins  v.  Hart. 

188.  And  where  there  is  an  express  agreement 
for  a  stipulated  amount,  and  mode  of  compensation 
for  services,  the  party  performing  the  service  can- 
not wave  the  agreement  and  sue  on  a  quantum 
meruit.     ChampUn  v.  Butler,  18  Johns.  169. 

189.  So,  where  A  sells  goods  to  B,  who  agrees 
to  pay  for  them  in  work,  and  A  sues  B  on  the 
agreement,  and  is  defeated  by  proof  that  B  ofkred 
to  perform  the  agreement,  but  was  prevented  by 
A's  act,  A  cannot  wave  the  agreement  and  recover 
of  B  pay  for  the  goods.  WiU  v.  Ogden,  13  Johns. 
56. 

190.  It  lies  to  recover  money  agreed  to  be 
paid  for  owelty  on  a  parol  partition  of  lands ;  but 
circumstances  must  be  averred  to  take  the  agree- 
ment out  of  the  statute  of  frauds.  Walter  v.Wal' 
ter,  1  Whart.  292. 

191.  Indebitatus  assumpsit  will  not  lie  on  an 
undertaking  to  get  land  surveyed  for  the  plaintiff. 
Young  V.  Hays,  2  Yeates,  216. 

192.  Nor  where  the  agreement  is  not  for  pay- 
ment of  money,  but  for  the  doing  of  some  other 
thing ;  the  action,  in  such  case,  must  be  special. 
Spratt  V.  M*Kinneys,  1  Bibb,  595.  As  where  the 
defendant  agreed  to  pay  the  plaintiff  in  tobacco  for 
his  services  as  overseer.  Brookes  v.  Scott,  2  Munf. 
344.  So  where  two  defendants  agreed  for  the  ser- 
vices of  the  plaintiff's  slaves,  and  that  one  of  them 
should  give  nis  bond  to  the  plaintiff  in  payment. 
Woody  y.  Flournoy,  6  Munf  506. 

193.  Nor  for  interest  on  a  judgment  debt  during 
the  suspension  of  the  execution  by  the  creditor. 
Beedle  y.  Grant,  1  Tyler,  433. 

194.  Nor  for  the  price  of  a  tract  of  land ;  but  the 
circumstances  of  the  contract  should  be  set  forth  ia 
a  special  action.  HosAmffv.  fPr^Af.l  H.d:M.378. 

195.  Nor  to  recover  the  price  of  grain  growing 
in  the  ground.  Lewis  y.  Cutbertscn,  fl  S.  &  R.  48. 

196.  Nor  to  recover  the  vahie  of  produce,  or 
damages  for  not  delivering  it,  where  the  entire 
contract  is  to  deliver  certain  quantities  of  produce. 
Coursey  v.  Covington,  5  Har.  &  J.  45. 

197.  Nor  on  a  collateral  undertaking  to  pay  the 
debt  of  another ;  the  action  in  such  case  must  be 
special.  Elder  v.  Warfield,  7  Har.  &  J.  391.  See 
Trask  y.  Duvatt,  4  Wash.  C.  C.  181. 

198.  Nor  on  a  promise  to  refund  the  considera- 
tion money  paid  for  land  conveyed  with  covenants 
of  warranty,  on  failure  of  the  titie.  Miller  y.  Wat" 
son,  4  Wend.  267. 

199.  Nor  for  work  done,  where  the  defendant 
promised  to  pay  for  it  under  the  contract  of  anoth- 
er, though  it  was  done  upon  tlie  defendant's  build- 
ings, and  for  his  eventual  benefit,  ^terman  v. 
Stanton,  1  Tyler,  350. 

200.  Nor  by  an  administrator  of  a  tenant  for 
life,  for  an  apportionment  of  rent;  a  special  count 
is  necessary.     Harris  v.  Viekers,  1  Harring.  6. 

201.  A  consideration  paid  in  property  to  an  as- 
signor by  an  assignee  of  a  bond,  &c.,  will  not  sup- 
port inciebitatus  assumpsit  for  money  had  and  re- 
ceived by  the  assignee,  on  the  obligor's  failure  to 
pay.  The  action  must  be  special.  Duncan  v. 
UUell,  2  Bibb,  424. 

202.  Indebitatus  assumpsit  lies  against  an  ad- 
ministrator, in  Pennsylvania,  to  recover  a  distrib- 
utive share  in  the  'residuum  of  the  intestate's 
estate,  without  proof  of  an  express  promise.  Hoi- 
loback  V.  Van  Buskirk,  4  Dall.  147. 

203.  It  will  lie  against  a  sheriff  for  money  re- 
ceived on  execution  by  himself  or  his  deputy  \  hot 
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the  decIaratiMi  ahcndd  m  state  the  demand  u  to 
distinguish  it  IroBi  one  against  him  in  his  pmate 
capacity.  Ovmton  t.  HvdsoHt  2  Wash.  172.  Sed 
viae  Armstronjg  v.  Garrow,  6  Cow.  465. 

204.  So  it  lies  on  an  express,  as  well  as  on  an 
implied  proviso.     Snyder  v.  Castor ^  4  Yeates,  353. 

205.  So  to  recover  the  wages  for  the  whole  vojr* 
ape  of  a  seaman,  who  had  signed  shipping  arti- 
c&s,  was  taken  sick  in  the  service  of  the  £fend- 
ant,  and  was  onable  to  rejoin  the  ship;  provided 
he  had  received  no  wages  in  returninj^  in  another 
sliip.     Sykes  v.  Summerdy  2  Browne,  SS&, 

206.  And  in  favor  of  a  master  of  a  house  of  cor- 
rection, (under  Massachusetts  statutes,)  for  ex- 
penses incurred  by  him  in  the  support  and  em- 
ployment of  a  pauper,  against  the  town  in  which 
such  pauper  has  his  settlement.  Wade  v.  Salenif 
7  Pick.  333. 

207.  Where  one  town  sues  another  for  the  sup- 
port, &c.,  of  a  pauper,  general  indebitatus  assumpsit 
IS  not  a  proper  count ;  the  declaration  must  aver 
the  settlement  of  the  pauper,  notice  to  the  defend- 
ants, &>c.  SaUm  V.  Andover,  3  Mass.  438.  Bath 
V.  Freeporty  5  Mass.  326.  Wrentkam  v.  Attlebcr- 
ought  ib.  434. 

208.  A  promise  to  board  the  plaintiff  for  a  cer- 
tain time  must  be  specially  declared  on,  and  can- 
not be  shown  under  the  common  counts.  Haynes 
V.  JVoodsy  1  Stew.  12. 

209.  The  defendant  agreed  to  carry  on  the  plain- 
tiff's farm,  and  was  to  nave  half  the  produce  for 
his  labor;  the  plaintiff  was  to  furnish  all  seeds 
necessary  to  be  sown,  and  the  defendant  to  pay  for 
half  of  them,  or  return  half  after  harvest,  at  the 
defendant's  option ;  and  the  plaintiff  was  to  fur- 
nish grain  to  the  defendant  until  he  could  harvest 
the  crops,  and  was  to  receive,  at  harvest,  the  same 
quantity,  or  the  value  in  roonev ;  the  plaintiff  fur- 
nished rve  and  oats,  part  of  which  was  sown,  and 
the  residue  used  by  tne  defendant ;  also  a  quantity 
of  hav;  and  the  defendant  raised  oats  on  the 
plaintiff's  farm,  and  sold  them.  In  indebitatus 
assumpsity  while  this  contract  was  in  force,  it  was 
decided  that  the 'plaintiff  could  not  recover  for 
the  rye  and  the  first  parcel  of  oats,  as  they  were 
included  in  the  special  contract,  and  the  de- 
fendant had  a  right  to  pay  for  them  in  kind ;  but 
that  he  should  recover  for  the  hay,  as  it  was  not 
included  in  the  special  contract;  and  for  half  of 
the  last  parcel  or  oats,  as  the  defendant,  by  the 
mie,  had  deprived  himself  of  the  power  to  deliver 
tliem  in  kind.    Shearer  v.  Jewetty  14  Pick.  232. 

210.  Indebitatus  assumpsit  for  work  and  labor 
will  not  lie  where  the  plaintiff  was  to  be  paid  in 
specific  articles,  and  not  in  money.  Cochran  v. 
Tatumy  1  J.  J.  Marsh.  394.    3  Monr.  405. 

211.  Where  the  plaintiff  declares  on  a  special 
afirreement,  seeking  to  recover  thereon,  but  fkils 
altogether,  he  may  recover  on  a  general  count, 
if  the  case  be  sucn  that  he  might  have  recovered 
if  there  had  been  no  special  contract.  Tuttle  v. 
MayOy  7  Johns.  132.  RtAertson  v.  Dmehy  18  ib.  451 . 
Dubois  V.  Delaware  and  Hudson  Canal  Company, 
4  Wend.  285.    Perrine  v.  Hankinsony  6  Halst.  181 . 

212.  So  where,  on  a  similar  declaration,  the 
plaintiff,  on  trial,  proves  a  special  agreement,  but 
different  from  that  declared  on,  he  may  sfUl  re- 
cover on  a  general  count,  if  the  evidence  be  such 
as  to  support  it.  Keyes  v.  StonSy  7  Mass.  391. 
jrWUUams  v.  Smithy  1  Call,  123.  S.  P.  Irvin  v. 
Bdly  1  Overt.  485.  But  see  Speake  v.  Sheppardy 
6  Har.  <&  J.  81.    HaUh  v.  ^damsy  8  Cow.  3o. 

213.  And  the  plaintiff  may  recover  on  the  gen- 
eral count,  whether  he  attempt  to  prove  the  special 
agreement  or  not.  lAnningdale  v.  Ldvingston,  10 
Johns.  dj5.  And  semb.  the  defendant  may  show 
the  special  ajrreement  in  order  to  lessen  damages, 
but  not  to  defeat  the  action,  ib. 


214.  But  if  goods  W9m  sold  under  a  specinl 
agreement,  and  the  plaintiff  might  have  recovered 
thereon,  if  hi» count  had  been  properly  framed,  he 
cannot  resort  to  the  general  count  Robertson  v. 
Lynch,  18  Johns.  451. 

215.  So,  on  a  auantum  meruit  Cor  services,  it  was 
held  that  the  plaintiff  could  not  reeover,  on  proef 
of  a  special  agreement  for  the  services.  Cushman 
V.  Simsy  2  Har.  &.  J.  352.  See  Shvenport  v.  Wheel' 
try  7  Cow.  231. 

216.  But  where  the  plaintiff  agreed  with  the 
defendant  to  build  him  a  house,  and  that  aAer  it 
should  be  built,  if  they  should  disagree  as  to  the 
plaintiff's  bill,  two  workmen  should  be  selected  to 
value  the  work,  and  they  were  selected  and  did 
value  it,  the  court  refused  to  instruct  the  jury 
that  the  action  ought  to  have  been  brought  on  the 
special  agreement.    Jiudd  v.  Muddy  3  Har.  &,  J« 

217.  Where  the  plaintiff  declares  on  a  special 
contract,  and  has  other  counts  for  money  had  and 
received,  and  for  work  and  labor  done,  in  his  declsr 
ration,  if  the  special  count  on  demurrer  is  ruled 
insufficient,  he  cannot  give  the  special  contract  in 
evidence  under  the  general  counts  on  the  issue  of 
wm  assumpsit.    Culver  v.  Bamet,  1  Tyler,  182. 

218.  Wnere  there  were  four  counts  on  a  special 
contract  to  carry,  and  a  fifVh  against  the  defendant 
as  a  common  carrier,  and  a  special  a^eement  waa 
proved,  but  it  was  also  proved  that  the  terms  of 
that  agreement  had  been  altered  by  the  parties,  it 
was  held  that  the  plaintiff  could  not  recover  on 
either  count.    Jf orris  v.  Dujihamy  9  Cow.  151. 

219.  Where  the  declaration  was  indebitatus 
assumpsit  for  work,  labor,  dso.,  and  quantum  me- 
ruity  and  the  defendant  pleaded  that  there  was  a 
special  agreement,  and  that  the  plaintiff  had  vio- 
lated it,  and  concludid  to  the  country,  upon  which 
the  plaintiff  joined  issue,  it  was  held  that  the  plea 
and  issue  precluded  the  defendant  from  excepting 
to  the  declaration.  St«U  v.  Jtyem,  1  Const.  Rep. 
96. 

220.  In  declaring  on  a  collateral  undertaking, 
the  declaration  must  be  special,  setting  forth  the 
contract.     Jforthrup  v.  Jackson,  13  Wend.  85. 

221.  Generally,  an  assumpsit  will  not  be  im- 
plied, where  there  is  an  express  promise.  fFhif 
ting"  V.  SuUivan,  7  Mass.  107.  Worthen  v.  StevenSy 
4  Mass.  449. 

222.  Where,  however,  a  special  agreement,  after 
being  executed  by  one  party,  is  annulled  by  the 
other,  an  action  may  be  maintained  on  the  implied 
promise,  which  may  be  considered  as  never  sus- 
pended.    Whipple  V.  Dowy  2  Mass.  415. 

223.  Thus,  where  a  widow  lived  in  heff  minor 
daughter's  house,  under  an  agreement  that  she 
should  occupy  it  without  rent,  and  that  her  daugh- 
ter should  board  with  her  without  pay,  and  on  the 
daughter's  marriage,  her  husband  oompelled  tlie 
mother  to  pay  rent,  it  was  held  that  the  mother 
mi^ht  recover  pay  for  the  daughter's  board,  in  an 
action  cf  indebUatus  assumpsit,  ib. 

224.  So  where  a  contract  of  sale  is  rescinded  by 
the  vendee,  on  account  of  a  breach  of  warranty, 
indebitatus  assumpsit  lies  to  recover  back  the  price. 
Byers  v.  Bostwieky  2  Repv  Con.  Ct.  75.  Kimball 
V.  Cunninghamy  4  Mass.  504.  S.  P.  Dubois  v. 
Delaware  and  Hudson  Canal  Company,  4  Wend. 
285. 

225.  If  the  contract  be  not  rescinded,  the  aotioii 
must  be  special,  on  the  warranty,  ib. 

226.  So,  where  both  parties  have  departed  ftoA 
a  special  agreement,  the  law  raises  an  implied  one  ^ 
as  where  A  agreed  to  deliver  stones  to  B,  to  b« 
paid  for,  half  in  money  and  half  in  goods,  and  the 
stones  were  delivered  by  A,  and  some  of  thegooda 
were  delivered  by  B,  and  B  sued  and  recovered 
for  those  gooda,  it  was  held  thai  A  might  reoovar 
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fer  tli0  ttoDM,  in  imtMtaka  asmtmpsit,  CfeodrUh 
V.  U^Un,  1  Pick.  57.  S.  P.  FUck  ▼.  Sargeanty  I 
Ham.  3S2.  Lianimgdale  t.  iAmingsUm,  10  Johns. 
36.    RoMnumd  ▼.  ^eamariiy  12  Jmns*  274. 

327.  Where  ther^  is  an  agreement  that  a  7endor 
■hall  receive  sMcific  articles  in  payment  for  goods 
■old)  and  the  defendant  fails  to  deHrer  those  arti* 
cles  according  to  the  agreement}  indebitatus  as^ 
sumjftU  lies  aeainst  him  for  goods  sold.  Baylug  ▼. 
FeUupUtce^  7  Mass.  329. 

Sod.  Where  a  party  is  prevented,  by  inevitable 
aeeident,  from  fully  performing,  a  special  agree- 
mehti  he  may  recover  compensation  for  what  he 
has  performed,  in  a  general  action.  WUUngton  v. 
West  Bo^stan,  4  Pick.  101 . 

229.  Where  a  special  agreement  contains  noth- 
ing more  than  the  law  wiU  imply,  an  action  may 
be  sustained  on  the  implied  agreement;  thus, 
tluragh  a  surety  have  a  special  promise  of  indem- 
nity ^not  under  seal)  from  the  principal,  yet  if  he 
pay  the  demand  for  which  he  was  snre^,  he  may 
sue  for  indemnity  in  indebitatus  assumpsitf  for 
money  paid.  Gibbs  r.  Bryanif  1  Pick.  llo.  S.  P. 
M'  WUltams  v.  WHUs,  1  Wash.  199. 

230.  So,  where  two  indorsers  of  A's  note,  who 
by  agreement  were  equally  liable  for  him,  took  it 
np,  and  one  of  them  gave  a  new  note,  indorsed  by 
the  other,  as  a  substitute  for  the  first,  «nd  agreed 
that  each  shcudd  pay  one  half  of  the  last  note  when 
it  should  fallUfe,  and  one  paid  the  whole,  he  was 
aOowed  to  recover  of  the  other  one  half  of  the  sum 
so  paid,  in  an  action  of  genera]  indebitatus  assump- 
sit.   Morris  v.  WiUs,  5  Har.  &  J.  120. 

231.  So,  wihere  there  is  a  written  promise  to 
account  with  the  plaintiff  for  a  certain  proportion 
of  money,  which  the  defendant  might  recover,  the 
plaintiff  may  either  bring  an  action  for  damages  for 
the  breach  of  the  written  contract,  or  he  may  wave 
the  contract  and  sue  in  assumpsit  for  money  re- 
ceived.    Tousey  v.  Preston^  1  Con.  175. 

232.  The  count  must  be  special  where  one 
sues  another  on  his  warranty  of  the  solvency  of 
the  maker  of  a  note,  upon  an  exchange  of  notes, 
unless  the  defendant  obtained  the  money  on  the 
note  received  by  iiim.  Markley  v.  Withers,  4 
Monr.  15.  See  also  SpraU  v\  JirSSnneySf  1  Bibb, 
597. 

233.  Where  a  special  agreement  is  void,  the 
plaintiff  may  recover  what  was  previously  due,  in 
indebitatus  assumpsit;  as  where  the  plaintiff, 
having  rendered  services  in  a  suit,  agreed  to  re- 
ceive for  all  past  and  future  services  therein  ten 
per  cent,  on  the  sum  that  should  be  recovered,  it 
was  held  tbat  he  might,  though  this  agreement 
was  voM  for  champerty,  recover,  on  the  general 
count,  for  work  and  labor,  for  the  services  rendered 
prior  to  the  agreement.  Thurston  ▼.  Percimd, 
1  Pick.  415. 

234.  But  when  a  note  is  given  for  money  usu- 
riously  loaned,  and  therefore  will  not  support  an 
action,  the  plaintiff  cannot  recover  on  the  money 
counts,  in  tiie  same  declaration.  Biee  v.  WelUng, 
5  Wend,  595. 

235.  Where  one  party  is  prevented  by  the  other 
from  performing  a  contract  for  labor,  &c.,  within 
the  time  stipulated  by  his  agreement,  and  after- 
wards does  the  work  agreed  on,  but  at  an  enhanced 
expense,  he  may  sue  for  indemnity,  in  a  general 
count,  and  need  not  bring  his  action  on  the  agree- 
ment. Dubois  V.  Delaware  and  Hudson  Canal 
Connanih  4  Wend.  285. 

236.  There  is  not,  it  seems,  any  precise  rule 
which,  when  applied  to  the  breach  of^  a  contract, 
certainly  settles  the  question  whether  it  4s  thereby 
abandoned  or  not;  but  if  the  act  of  one  party  l>e 
such  as  necessarily  to  prevent  the  other  from  oer- 
fbrming,  on  his  part,  according  to  the  terms  oi^the 
^greemeAty  thAsontract  will  be  considered    as 


rescinded,  and  the  party  may  tetfort  to  Us  guantum 
meruit.  t&. 

237.  A  sold  timber  to  B,  and  received  in  pay- 
ment, at  5  o'clock,  P.  M.,  B's  check  on  a  bank  ;  at 
half  past  10  o'clock,  A.  M.,  the  next  da^,  the  bank 
was  prohibited,  by  injunction  out  of  chancery, 
from  making  any  more  payments ;  and  A  did  not 
present  the  check.  Held  that  A  might  recover 
the  value  of  the  timber  in  indebitatus  assumpsit. 
CromweU  v.  Lovetty  1  Hall,  56.  S.  C.  G  Wend. 
369. 

238.  Where  tlie  agreement,  however  special,  is 
to  pay  money  for  work  done,  the  general  count  is 
sufficient ;  even  though  the  agreement  were  made 
with  an  agent,  who  bound  himself  by  special 
promise.     Scott  v.  Messiek,  4  Monr.  536. 

III.  Assumpsit  for  Labor  done.  Services  rendered, 

&c. 

See  Actions,  X.  Apprewtice,108.  109.  Agree- 

MENT,  XI.  (e.) 

239.  Where  one  does  work  for  another  by  com- 
pulsion, whom  he  is  under  no  legal  or  moral  obli- 
gation to  serve,  the  law  raises  a  promise  on  the 

■  part  of  the  person  benefited,  to  make  him  a  rea- 
sonable recompense.  Per  Yeates,  J.  Peter  v.  Steel, 
3  Testes,  250. 

240.  Assumpsit. lies  for  a  free  negro  against 
one  for  whom  he  has  labored  under  constraint, 
being  claimed  as  his  slave,  ib. 

241.  Where  one  employs  another's  slave,  the 
law  implies  a  promise  to  pav  the  master  for  his 
services.     Cook  v.  Husted,  12  Johns.  188. 

242.  An  action  lies  by  an  illegitimate  child 
against  the  administrators  of  his  putative  father, 
on  a  promise  of  the  intestate,  made  in  consider- 
ation of  services.     Conrad  v.  Conrad,  4  Dall.  130. 

243.  And  where  work  is  done  for  the  benefit  of 
another,  without  his  express  request,  yet  if  he, 
knowing  of  the  work,  tacitly  assent  to  it,  an 
implied  promise  arises  to  pay  therefor,  on  which 
an  action  will  lie.  James  v.  Bixby,  11  Mass.  37. 
Farmington  Academy  v.  Alien,  14  ib.  176.  But 
this  implication  of  law  may  be  avoided,  by  show- 
ing that  the  work  was  done  on  the  credit  of 

another  person,  &c.  ib. 

244.  Labor  done  and  service  rendered  for  one 
without  his  request  or  privity,  however  beneficial 
or  meritorious,  — as  in  saving  his  property  from 

fixe  afford  no  ground  of  action.     Bartltolomew 

V.  Jackson,  20  Johns.  28. 

245.  So,  if  one  voluntarily  put  repairs  to  the 
house  or  fences  of  another,  without  consulting 
the  owner,  he  cannot  afterwards  charge  him 
therefor.     Caldwell  v.  Eneas,  2  Rep.   Con.   Ct. 

348. 

246.  So  of  a  workman,  employed  to  do  a  par- 
ticular job,  who  adds  extra  work  without  consult- 
ing his  employer.    Hart  v.  JS'orton,  1  M'Cord,  22. 

247.  A  collector  of  the  customs  Is  not  liable 
to  pay  a  measurer's  fees  for  his  services,  unless  he 
employs  him.    Pinchak  v.  Defaney,  2  Testes,  22. 

248.  The  owner  of  slaves  lived  as  a  guest  with 
a  relation  for  whom  they  worked,  without  any 
understanding  that  hire  should  be  paid  or  claimed. 
Held  that  none  could  be  recovered  at  law  or  in 
equity.     Oore  v.  Summers,  5  Monr.  513. 

249.  Where  A  borrowed  «200  of  B,  andj  as 
security  therefor,  pledged  a  slave  whose  services 
were  worth  $60  a  year,  and  A  afterwards  paid 
B  the  money,  and  B  delivered  back  the  slave  to 
A,  it  was  held  that  A  was  entitled  to  recover  of 
B  the  excess  of  the  slave's  services  above  the  in- 
terest of  the  money  borrowed.  Houton  v.  Holli* 
day,  2  Murph.  111. 

260   An  action  does  not  lie  on  a  promise  to  pay 
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for  Berviees  which  it  wu  the  plaintiff's  dutj  to 
perform  without  pay.  Sweaney  v.  Hunter,  1 
Murph.  181. 

251.  Where  aervicea  are  rendered  merely  in 
expectation  of  a  leeacy,  without  anjr  contract, 
express  or  implied,  but  relying  implicitly  on  the 
testator's  generosity,  an  action  for  compensation 
of  the  services  cannot  be  maintained  against  the 
executors.  LUtle  v.  Dawson,  4  Dall.  111.  Lee  v. 
Lee,  6  Gill  &.  Johns.  309. 

252.  But  although  services  may  be  rendered  in 
expectation  of  a  legacy,  yet  if  done  at  the  request 
of  the  testator,  an  action  of  assumpsit  may  well  be 
supported  to  recover  a  compensation.  ttaherU  v. 
Swift,  1  Yeates,  aOQ. 

253.  And  where  the  person,  for  whom  the  ser- 
vice was  done,  promises  to  nay  for  it,  an  action 
may  be  supported,  though  the  service  was  done 
in  expectation  of  a  legacy ;  and  it  is  immaterial 
whether  the  promise  was  made  before  or  after  the 
service.     Snyder  v.  Castor,  4  Teates,  353. 

254.  Where  a  young  man,  at  the  request  of  his 
uncle,  went  to  live  with  him,  and  the  uncle  prom- 
ised to  do  by  him  as  his  own  child ;  and  he  lived, 
and  worked  for  him  above  eleven  years,  and  his 
uncle  said,  that  his  nephew  should  be  one  of  his 
heirs,  and  spoke  of  advancing  a  sum  of  money  to 
purchase  a  tarm  for  him,  as  a  compensation  for  his 
services,  but  died  without  devising  any  thing  to 
the  nephew,  or  making  him  any  compensation ;  it 
was  held,  that  an  action,  on  an  implied  assumpsit, 
would  lie  against  the  executors  for  the  work  and 
labor,  performed  by  the  nephew,  for  the  testator. 
Jacobson  v.  Le  Grange,  3  Johns.  199. 

255.  The  plaintiff,  after  he  came  of  age,  lived 
with  and  worked  for  his  father,  the  defendant, 
who  said  he  would  reward  him  well,  and  provide 
for  him  in  his  will.  Held  that  the  plaintiff  could 
not  recover  compensation  for  his  services  during 
the  lifetime  of  his  father.  Patterson  y.  Patterson, 
13  Johns.  379. 

256.  But  it  seems  that  if  the  defendant  should 
die  without  providing  for  the  plaintiff  in  his  will, 
he  would  then  be  entitled  to  maintain  an  action 
for  a  reasonable  compensation  for  his  services,  ib. 

257.  Where  a  person  is  hired  for  a  year  at  an 
agreed  price,  ana  continues  in  the  same  employ- 
ment afterwards  without  any  new  agreement,  the 
presumption  is  that  the  parties  undehitand  that 
the  same  price  is  to  be  continued.  JV.  H.  Iron 
Factory  Company  v.  Richardson,  5  N.  Hamp. 
294. 

258.  Where  A,  fraudulently  representing  him- 
self to  be  owner  of  land,  induced  B  to  labor  on  it 
in  expectation  of  becoming  a  joint  owner,  it  was 
held  tliat,  on  discovering  the  fraud,  he  might  sue 
for  and  recover  pay  for  his  labor.  Rickard  v. 
Stanton,  16  Wend.  &. 

259.  Where  a  contract  is  made  for  the  sale  of 
lands,  under  which  tlfe  plaintiff  enters,  and  clears, 
and  makes  improvements,  and  the  contract  is  af- 
terwards rescinded  by  reason  of  the  defendant's 
refusal  to  convey,  the  law  will  not  imply  a  prom- 
ise, on  the  part  of  the  defendant,  to  pay  the  plain- 
tiff for  his  labor  and  improvements.  Giuet  v. 
Maynard,  5  Johns.  ^. 

vdO.  A  fortiori,  where  such  contract  is  broken 
by  the  plaintiff's  refusal  to  execute  it  on  his  part. 
Roach  V.  Wade,  4  Monr.  524. 

261.  So,  where  the  contract  for  sale  of  lands  is 
void  under  the  statute  of  frauds,  the  occupier  can- 
not recover  of  tlie  owner  for  labor  and  improve- 
ments, on  an  implied  promise.  Shreve  v.  Grimes, 
4  Litt.  224.    Roach  v.  Wade,  4  Monr.  523. 

262.  Where  one  entered  upon  land  under  a  parol 
contract  for  a  written  lease  for  seven  years,  and 
was  to  make  improvements  thereon,  and,  after  he 
had  done  part  or  the  work,  the  other  party  refused 


to  execute  the  kaae,  and  expelled  bin  from  the 
land,  it  was  held  that  he  might  maintain  indebi 
tatus  assumpsit  for  the  work  performed.    AUorn 
V.  Harmonson,  2  Blackf.  235. 

263.  If  a  purchaser  of  land,  by  parol,  avoid  the 
'  contract,  he  cannot  recover  of  the  render  for  im- 
provements made  on  the  land.     Young  v.  Pate, 
3  J.  J.  Marsh.  109. 

264.  Where  services  were  originally  rendered 
gratuitouslv,  they  cannot  aflerwards  oe  made  a 
charge.    James  y.  O'DriseoU,  2  Bay,  101. 

26o.  Where  a  slave  was  bequeathed  to  a  son-in- 
law,  and  a  son  of  the  testator,  having  a  bill  of  sale 
of  the  slave,  permitted  him  to  work  for  the  son- 
in-law,  without  giving  him  notice  of  his  claim,  it 
was  held  that  he  could  not  recover  pay  for  the 
slave's  services.  Demyer  v.  Souzer,  6  Wend.  43tt. 
See  Slave. 

266.  The  cost  of  an  improvement  made  by  a 
municipal  corporation  cannot  be  recovered,  nor 
any  part  thereof,  from  a  defendant  liable  to  pay  a 
tax  therefor,  on  a  count  for  work  and  labor,  where 
the  ordinance  under  which  the  work  was  done  has 
not  been  properly  pursued,  so  as  to  create  a  legal 
liability  in  the  defendant.  Mayor,  ^.  of  Baltimore 
y.  Hughes,  1  Gill  &  Johns.  480. 

267.  Where  one  bought  the  time  of  a  negro  till 
he  should  be  28  years  old,  both  he  and  the  negro 
supposing  the  latter  to  be  bound  tojwye  till  that 
time,  it  was  held  that  though  theVBgro  was  in 
fact  free,  yet  he  could  not  maintain  an  action  for 
his  services.  Livingston  v.  Aekeston,  5  Cow. 
531. 

268.  So  where  one,  at  the  serwtnt*s  request,  pur- 
chased hb  services,  and  it  appeared  that  he  was 
entitled  to  his  freedom  three  years  before  he  left 
the  defendant.  Griffin  v.  PotUr,  14  Wend.  209. 
S.  P.  Urie  v.  Johnston,  3  Pennsyl.  212. 

269.  Where  one  is  hired  for  a  definite  time,  and 
leaves  his  employer,  against  his  consent  and  with- 
out his  fault,  before  the  time  has  expired,  he  can 
recover  nothing  for  the  work  he  has  done ;  and 
this  rule  holds,  as  well  where  the  wages  are  com- 
puted by  the  month  or  week,  as  where  they  are 
computed  at  a  gross  sum  for  the  whole  time.  The 
contract,  in  such  cases,  is  entire,  and  the  perform- 
ance of  the  whole  service  is  a  condition  precedent 

J  to  the  laborer's  right  of  recovery.  Stark  v.  Parker, 
2  Pick.  267.  Marsh  v.  Ruleson,  1  Wend.  514. 
Thorpe  v.  White,  13  Johns.  53.  Jennings  v.  Camp, 
ib.  94.  Webb  v.  DuckingfieU,  ib.  390.  MMiUan 
V.  Vanderlip,  12  Johns.  165.  Reab  v.  Moor,  19 
Johns.  337.  Lantry  y.  Parks,  8  Cow.  63.  St.  AU 
bans  Steamboat  Company  v.  WHkins,  8  Verm.  54. 
Contra,  Brltton  v.  Turner,  6  N.  Hamp.  481^ 

270.  So,  where  one  undertakes  a  certain  job  of 
work,  for  a  fixed  compensation,  and  leaves  it 
unfinished,  he  can  recover  nothing  for  the  purt 
performed.  Faxon  v.  Mansfield,  2  Mass.  147. 
S.  P.  Ketchum  v.  Evertson,  13  Johns.  365.  Siekds 
v.  Paulson,  14  Wend.  257. 

271.  And  this  doctrine  applies  to  infants  as  well 
as  to  adults.  Weeks  v.  Leighton,  5  N.  Hamp.  343. 
MCoy  V.  Huffman,  8  Cow.  84.  See  also  7  Cow. 
184.    Contra,  Moses  v.  Stevens,  2  Pick.  332. 

272.  The  courts  that  allow  a  recovery  pro  tanto^ 
in  such  cases,  hold  that  the  jury  should  deduct 
from  the  plaintiff's  claim  the  amount  of  injury 
sustained  by  the  defendant  by  means  of  the  plain- 
tiff's  violation  of  his  contract.  2  Pick.  332.  6  N. 
Hamp.  481. 

273.  A  promised  to  pay  B  a  certain  sum,  pro* 
vided  B  should  perform  military  duty  for  A  for 
six  months,  and  oefore  the  expiration  of  the  six 
months  peace  was  proclaimed,  and  A  was  dis- 
charged ;  it  was  hela  that  he  was  not  entitled  to 
recover  ^y  thing.  Jewell  y.  Thompson,  2  Litt. 
52.  m 


fr 


ASSUMPSIT. 


279 


974.  In  an  action  against  a  pariah  bj  a  miniBter 
for  bis  salaryi  on  a  count  for  serrioes  rendered,  if 
il  be  proved  that  his  parishioners  prevented  his 
using  the  meeting-house,  but  that  he  preached  in 
private  houses  to  such  as  virere  pleased  to  attend, 
he  is  entitled  to  recovePw  Thompson  v.  Society  in 
Rthobotk,  5  Pick.  469. 

See  Agreement,  686. 

275.  Where  one  is  hired  for  a  year,  and  his  em- 
ployer dismisses  him,  without  just  cause,  before 
the  year  expires,  he  is  entitled  to  recover  a  year's 
wages,  according  to  the  contract.  Cox  v.  AiJUims, 
1  N.  &  M.  284. 

276.  So,  if  one  hires  an  overseer  whose  reward 
is  to  be  one  fourth  of  the  crop,  and  turns  him 
away,  without  just  cause,  before  it  is  grown,  the 
overseer  is  entitled  to  the  value  of  one  fourth  of 
the  full-grown  crop.  Clancey  v.  Robtrtson,  2  Rep. 
Con.  Ct.  404. 

277.  If,  however,  the  employer  give  the  laborer 
a  note,  before  the  time  for  which  he  was  hired  has 
elapsed,  for  the  amount  of  wages  already  earned, 
he  cannot  resist  payment  thereof  by  showing  that 
the  payee  left  his  service  before  the  expiration 
of  the  time  fbr  which  he  was  originally  hired. 
T%orpe  V.  While,  13  Johns.  53.  See  also  7  Greenl. 
76. 

278.  Where  a  job  is  undertaken  for  a  gross  sum 
in  the  whole,  but  payable  by  instalments  as  the 
work  proceed^)  no  action  lies  for  the  whole  sum 
until  the  whole  work  is  done ;  nor  for  a  ratable 
part  thereof  before  a  ratable  performance.  Cun- 
fdngliam  v.  Morrellj  10  Johns.  203. 

279.  Where  services  were  performed,  and  ac- 
cepted in  payment  of  a  note  which  was  pavable, 
bv  ilB  terms,  in  specific  articles,  and  the  holder 
thereof  aAerwards  sold  it  to  a  third  person,  it  was 
decided  that  the  promisor  could  not  maintain  an 
action  for  his  services,  as  they  still  constituted  a 
good  defence  to  an  action  on  the  note.  Joy  v. 
Foss,  8  Greenl.  455. 

280.  Where  a  mason  who  had  contracted  to 
build  a  house  at  stipulated  prices,  the  owner  to 
furnish  materials,  quitted  the  job  afler  doing  part 
of  it,  because  the  owner  did  not  furnish  materials 
seasonably,  it  was  held  that  in  a  suit  for  the  work 
done  he  could  not  show  the  value  of  the  work,  but 
was  confined  to  the  contract  prices,  unless  he 
could  prove  that  the  defendant's  neglect  made  the 
work  that  was  done  more  expensive,  &c.,  than 
it  would  otherwise  have  been.  Koon  v.  Green- 
wwin,  7  Wend.  121. 

281.  Where  a  special  contract  is  made  to  build 
a  house  for  A  on  nis  land,  and  it  is  built,  but  not 
according  to  the  contract,  and  A  from  time  to 
time  objects  to  parts  of  the  work  and  materials, 
not,  however,  ordering  the  builder  to  desist,  but 
acquiescing  in  his  proceeding  on  the  work,  and 
finally  refusing  to  accept  it,  when  finished,  if  the 
work  is  beneficial  to  A,  he  is  liable  for  the  materi- 
als and  labor,  not  on  the  contract,  )>ut  on  the  gen- 
eral counts  in  assumpsit.  Hayioard  v.  Leonard, 
7  Pick.  181.  8.  P.  Smith  v.  Proprietors  of  Meeting- 
House  in  LoweU,  8  Pick.  178.  Wadleighv.  Sutton, 
6  N.  Hamp.  15. 

282.  The  measure  of  damages,  in  such  case,  is 
the  contract  price,  deducting  as  much  as  the 
house  is  wortn  lets  by  reason  of  the  variations 
from  the  contract.  7  Pick.  181.  See  also  Lin- 
ningdale  v.  Livingston,  10  Johns.  36.  Jewell  v. 
Sekroevpel,  4  Cow.  564.  Morford  v.  Ambrose, 
3  J^  J.  Marsh.  600.  JVstoimm  v.  M*Oregor,  5 
Ham.  351.  Dvbois  v.  Read,  1  Rep.  Con.  Ct. 
472. 

283.  Where  a  contract  was  made  by  a  carpenter 
for  the  building  of  a  house  in  a  specified  manner, 
and  for  a  certain  sum,  and  the  plan  was  abandon- 
ed, so  tb«i  the  contract  could  not  be  traced  in  the 


work  done,  he  was  held  entitled  to  recover  the 
value  of  his  work,  as  if  no  contract  had  been 
made.    HoUingshead  v.  Maetier,  13  Wend.  276. 

284.  Where  work  is  done  under  a  special  con- 
tract at  estimated  prices,  and  there  is  a  deviation 
from  the  original  plan  by  the  consent  of  the  par- 
ties, the  estimate  is  to  be  the  rule  of  payment  as 
far  as  the  special  contract  can  be  traced,  and  for 
the  extra  labor,  the  party  is  entitled  to  his  quan- 
tum meruit ;  so  also  for  any  additional  expense  in- 
curred in  consequence  of  the  party  being  obliged 
to  do  the  work  under  disadvantageous  circum- 
stances, occasioned  by  the  opposite  party,, he  is 
entitled  to  an  allowance.  Duoois  v.  Delaware  and 
Hudson  Canal  Company,  4  Wend.  285.  S.  P. 
IVright  V.  fVright,  1  Litt.  181.  AfCormick  v. 
Connolly,  2  Bay,  401. 

285.  Where  a  printer  had  printed  a  book  for  a 
bookseller,  and  delivered  all  the  work  except  a 
few  signatures,  (viz.  sheets  of  eight  pages,)  and 
the  bookseller  failed  and  assigned  the  work  to  a 
third  person,  and  the  printer  delivered  up  the 
remaining  sheets  on  the  promise  of  such  tliird 
person  that  he  would  see  him  paid  tbe  amount  of 
his  bill,  it  was  held  that  the  promise  was  binding, 
although  not  reduced  to  writing,  and  notwithstand- 
ing that  the  printer  had  no  hen.  Gardiner  v. 
Hopkins,  5  Wend.  23. 

286.  Where  a  party  engaged  to  excavate  rock 
at  a  given  sum  per  cubic  yard,  and  to  do  the  or- 
dinary excavation  at  another  sum,  and  in  the 
course  of  the  work  a  large  quantity  of  hard  pan 
was  excavated,  for  which  no  provision  was  made 
in  the  contract,  and  the  other  party  conceded  that 
compensation  was  due  beyond  the  price  fixed  for 
ordinary  excavation,  it  was  decided  that  the  con- 
tractor might  maintain  a  quantum  meruit  count. 
Dubois  V.  Delaware  and  Hudson  Canal  Company, 
12  Wend.  33*.    15  Wend.  87. 

267.  It  was  also  decided  that  the  stipulation  in 
the  contract,  by  which  an  engineer  was  to  deter- 
mine finally  all  questions  necessary  to  the  final 
adjustment  of  the  contract,  did  not  render  the 
engineer's  estimate  conclusive  as  to  the  sum  to  be 
paid  for  excavating  the  hard  pan.  ib. 

288.  If  a  party  agrees  to  ao  certain  work  for  a 
stipulated  price,  and  fails  to  perform  it,  though 
what  he  does  perform  is  beneficial  to  the  other 

Earty,  yet  if  he  has  been  paid  the  contract  price, 
e  cannot  have  a  further  claim  on  a  qiuintum 
meruit.    Phelps  v.  Sheldon,  13  Pick.  50. 

289.  Where  one,  for  an  agreed  price,  undertook 
to  build  a  bridge  in  a  particular  manner,  and  he 
built  it  so  un&ithfully,  that  it  stood  for  a  short 
time  only,  he  was  held  not  entitled  to  recover  any 
thin^.  As  he  had  not  fulfilled  his  contract,  he 
could  not  recover  on  that ;  nor  a  quantum  meruit, 
because  the  defendant  had  received  no  benefit 
from  his  labors.  Taft  v.  Montague,  14  Mass.  2^2. 
S.  P.  Sebastian  v.  Tompkins,  6  £itt.  198. 

290.  So,  in  an  action  for  labor,  the  defendant 
may  show  that  the  work  was  not  done  faithfully, 
in  order  to  reduce  the  amount  of  the  plaintiflrs 
recovery.     Grant  v.  Button,  14  Johns.  377. 

S^l.  !But  under  a  special  contract,  this  cannot 
be  shown,  if  the  work  be  worth  any  thing  to  the 
defendant ;  but  he  must  resort  to  his  cross  action 
on  the  contract.    6  Litt.  198. 

292.  Where  work  is  done  under  an  oral  agree- 
ment that  the  employer  shall  pay  for  it  by  convey- 
ing certain  land  when  he  should  acquire  the  title 
thereof,  though  he  is  not  legally  bound  to  convey 
the  land,  yet  an  action  will  not  lie  to  recover  of 
him  pay  for  the  work,  until  notice  is  given  to  him 
that  the  work  is  completed,  and  he  thereupon  fails 
to  convey.    Johnson  v.  Moore,  1  Blackf.  253. 

293.  And  if,  in  such  case,  the  defendant,  when 
the  work  is  completed,  has  not  been  able  to  acquire 
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title  to  the  laad,  he  U  entUled  to  reasonable  time 
to  procure  it  — giving  the  other  party  a  written 
^i^g<^^ement  to  execute  the  deed  accordingr  to  con- 
tract, ih. 

2i)4.  Where  work  done  under  a  special  a^ee- 
roent  is  not  finished  at  the  time  agreed,  but  is  pro- 
ceeded^ in  afterwards,  with  the  assent  of  him  for 
whom  it  18  done,  indeb.  ass.  lies  for  the  work  done ; 
but  the  plaintiff  is  confined  to  the  agreed  rate  of 
compensation,  when  neither  party  is  the  faulty 
cause  of  the  delay,  if  no  intimation  were  ffiven, 
during  the  pro^^ress  of  the  work)  that  a  different 
rate  would  be  insisted  on.  Merrill  v.  Ithiea  and 
Osioeto  Railroad  Company y  16  Wend.  586. 

296.  But  if  the  delay  ble  caused  by  the  fault  of 
tho  defendant,  under  a  design  to  hinder  the  plain- 
tiff's performance  of  the  agreement,  who  never- 
theless proceeds,  until,  in  despair,  he  finally  aban- 
dons the  work,  he  is  not  connned  to  such  rate  of 
compensation,  but  may  recover  as  much  as  his 
labor  is  worth,  ib.  S.  P.  Hoagland  v.  Moore, 
2Blackf.  167. 

296.  Where,  by  the  terms  of  an  entire  contract 
for  performance  of  service,  payment  ma^  be  de- 
manded for  part  performance,  an  action  lies ;  but 
the  defendant  may,  in  such  case,  give  evidence 
of  damages,  sustained  by  non- performance  of  the 
residue  of  the  contract,  to  diminish,  or  even  eztin- 

fuish,  the  plaintiff's  claim.     Sickels  v.  FaUison, 
4  Wend.  257. 

297.  But  the  defendant  cannot  have  a  balance 
certified  in  his  &vor,  for  money  paid  to  the  plain- 
tiff, nor  for  damages  sustaineo  by  reason  of  the 
plaintiff*8  default.  His  remedy  is  by  action  against 
the  plaintiff,  ib. 

298.  Where  A  gave  B  a  letter  of  attorney  to 
obtain  ponession  of  an  estate  in  Jamaica,  and 
convert  it  into  money,  and  pay  over  the  proceeds, 
and  B  covenanted  to  execute  the  trust  at  his  own 
expense,  and  to  charge  nothing  if  he  should  not 
succeed,  and  A  covenanted  that  B  should  be  paid, 
if  successful,  so  much  as  N  and  O  should  adjudge 
and  consider  to  be  a  just  and  fkir  compensation ; 
and  B  successfully  performed  the  stipulated  ser- 
vice while  A  was  alive,  and  N  and  O  afterwards 
awarded  that  A's  administrator  should  pay  B  a 
certain  sum;  it  was  hekl  that  B  might  recover 
that  sum  on  a  guantum  meruit — the  agreement 
having  been  substantially,  though  not  literally,  per- 

'  formed  by  him.    MIntire  v.  Morris,  14  Wend.  90. 

299.  Where  a  party  contracted  to  do  a  job  of 
work  by  a  stipulated  time,  and  in  the  contract  was 
contained  a  provision  that  a  portion  of  the  work 
should  not  be  done  until  directions  were  given  by 
the  other  party,  it  was  held  that  the  power  to 
suspend  the  doing  of  the  work  did  not  continue 
so  long  as  to  prevent  the  completion  of  it  within 
the  time  agreed  on.  Dubois  v.  Delaware  and 
Hudson  Canal  Co.  4  Wend.  285. 

300.  A  physician  who  attends  upon  a  pauper, 
and  furnishes  him  with  medicine,  cannot  recover 
for  his  services  from  the  overseers  of  the  poor,  un- 
less the  services  were  rendered  at  their  request,  or 
they  have  subsequently  promised  to  pay  for  them. 
Everts  v.  Adtims,  12  Johns.  352. 

301.  A  surgeon  who  performs  an  operation, 
however  necessary,  on  a  pauper  not  resident  in 
the  town  where  he  has  a  aettlemeot,  without  the 
application  of  the  overseers  of  the  poor  of  such 
town,  cannot  recover  pay  therefor  of  the  town. 
MiJUer  y.  Somerset,  14  Mass.  396.  KiUredge  v. 
Jfewbury,  ib.  448. 

302.  A  request  by  a  father  that  a  physician  will 
attend  on  his  son,  who  is  of  full  age,  and  sick  at 
his  father's  house,  does  not  render  the  father  lia- 
ble to  pay  for  the  service  rendered.  Boyd  v.  Sap* 
pinffton.  4  Watts,  247,    See  Afprsntice,  54.  55. 

303.  Where  the  declaration  states  an  agreement 


that  tha  plaintiff  akmUi  aenre  tht  d«ftttd«nt  a 
specified  time,  and  Uiat  in  consideration  thareof 
the  defendant  promised  to  make  him  leasonable 
compensation,  the  agreement  must  be  proved, 
in  the  first  instance.  Philip  y.  Kirkpairiek,  2 
Yeates,  445. 

904.  A  state  pauper,  duly  assigned  to  an  indi- 
vidual to  be  supported  by  him,  may  maintain  an 
action  against  the  assignee  for  services  done  for 
him  on  a  special  agreement  for  eertain  wages. 
Church  V.  Wilsmi,  1  Pick.  23. 

305.  On  a  quantum  meruit  for  services  as  a 
clerk,  evidence  of  what  other  clerks  had  received 
for  similar  services  is  properly  admissible.  Murray 
v.  Ware,  1  Bibb,  325. 

306.  A  tradesman,  removing  from  one  plane  to 
another,  and  there  doing  work  without  any  agree* 
ment  about  the  price,  can  claim  only  at  the  rate 
of  the  latter,  and  not  of  the  former  place.  Gracw 
y.  BaUee,  16  S.  &  R.  126. 

307.  In  assumpsit  for  work  and  labor  and  ma* 
terials  found,  where  the  plaintiff  gives  in  evidenoe 
a  written  settlement  between  him  and  the  defend- 
ant, acknowledffinff  a  balance  due  from  the  de- 
fendant, the  defendant  may  show  that  the  items  in 
the  account  of  settlement  are  partnership  claims 
due  to  the  plaintiff  and  another.  Barger  v.  Cgl- 
Uns,  7  Har.  &  J.  213. 

308.  On  a  quantum  meruit  count  for  service*, 
an  offer  of  the  defendant  to  pay  a  certain  sum  to 
any  one  who  would  perform  them,  is  proper  evi- 
dence for  ascertaining  what  is  a  reasonable  com- 
pensation.   Symmes  v.  Frazier,  6  Mass.  347. 

309.  A  marshal,  who  is  out  of  office,  cannot 
maintain  assumpsit  against  his  successor  for  a  por- 
tion of  the  amount  allowed  to  the  latter^  by  the 
court,  as  compensation  for  the  custody  of^  proper- 
ty seized  ana  detained  by  order  of'^  the  court, 
though  the  plaintiff  had  such  custody  until  he 
left  office.  Waddell  v.  Morris,  14  Wend.  76.  See 
Robbins's  case,  2  Gallis.  320. 

310.  Where  work  that  is  completed  according 
to  contract  afterwards  fails,  without  the  fault  of 
the  workman,  he  cannot  be  defeated,  by  that  fact, 
in  a  suit  to  recover  his  pay.  Hunt  v.  Toulmin, 
1  Stew.  &  Port.  178. 

311.  A  son  may  recover  of  his  father *s  adminis- 
trator for  labor  done  during  his  minority,  if  he 
produce  proof  from  which  a  promise  of  payment 
Dy  the  father  may  be  presumed,  though  he  prove 
no  express  promise.  Engleman  v.  En^leman, 
1  Dana,  43o.  See  also  Coleman  v.  Simpson, 
1  Dana,  166,  that  compensation  for  labor  may  be 
recovered,  though  no  express  agreement  is  shown, 
if,  from  all  the  circumstances,  the  jury  believe 
the  labor  was  not  voluntary,  or  in  recompense  for 
support,  &.C. 

312.  If  a  party  performs  labor  for  another  in 
execution  or  part  execution  of  a  contract  that  is 
within  the  statute  of  frauds,  and  that  other  refuse 
to  execute  the  contract  on  his  part,  he  is  liable  to 
the  party  performing  for  that  labor.  Kidder  v. 
Hunt,  1  Pick.  328. 

313.  Before  commencing  suit  for  services  of 
uncertain  value,  the  price  therefor  should  be  fixed 
and  demanded  of  the  defendant.  Parr  y.  Jones, 
Addis.  140. 

IV.    Assumpsit  for  Money  paid;  and  herein  of 

Contribution, 

314.  In  an  action  for  money  paid,  tlie  equity  of 
the  transactions  between  the  parties  will  be  taken 
into  consideration.  Coulan  v.  Greene,  2  Caines, 
154. 

315.  If  one  advance  money  for  another's  bene- 
fit with  his  consent,  the  law  implies  a  promise  by 
the  latter  to  reimburse  the  money  so  paid ,  and 
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assampsit  lies  to  recover  it.    Packard  v.  Lienoto. 
13  Mass.  11. 

316.  Thus,  where  joint  owners  of  a  vessel  put 
her  into  shares,  and  agreed  that  each  should  ad- 
vance a  certain  sum  on  his  share,  to  fit  her  out  for 
a  cruise,  which  sums  were  paid  to  their  agent 
that  he  might  effect  this  purpose ;  and  the  asrent, 
having  expended  the  money  accordingly,  iniorm- 
ed  them  that  more  money  would  be  necessary  to 
fit  out  the  vessel,  and  they  directed  him  to  make 
as  many  new  shares  as  would  defray  the  additional 
expenditure,  to  raise  the  money  on  them,  and  get 
the  vesse]  to  sea  as  soon  as  practicable;  and  the 
a^ent,  not  being  able  to  sell  the  shares,  advanced 
his  own  money,  and  sent  the  vessel  to  sea;  held 
that  each  owner  who  had  consented  to  the  sailing 
of  the  vessel,  with  a  knowledge  of  the  deficiency 
of  the  subscription  to  defray  the  expenses,  was 
liable  for  his  proportion  -  of  the  money  advanced 
by  the  agent ;  and  that  such  consent  might  be  in- 
ferred from  the  circumstances  of  the  transac- 
tion, ib, 

317.  But  one  cannot  by  voluntary  payment  of 
another's  debt  make  himself  creditor  of  that  other. 
Richardson  v.  M'Ray^  1  Const.  Rep.  472.  Mayor ^ 
^.  of  Baltimore  y.  Hughes,  1  Gill  &  Johns.  497. 
Tanur  v.  Egerton,  io.  433.  Renssalaer  Glass 
Factory  v.  Reidj  5  Cow.  603.  Weakley  v.  Brahan, 
S  Stew.  500. 

318.  Thus,  where  the  defendant's  slave,  who 
escaped  from  confinement,  was  retaken,  and  the 
plaintiff,  without  the  defendant's  consent,  paid 
the  fees  for  apprehending  him,  &c.,  and  carried 
him  back  for  trial,  it  was  held  that  the  defendant 
was  not  liable  to  reimburse  the  plaintiff.  1  Const. 
Rep.  472. 

319.  Where  the  overseers  of  the  poor  of  a  town 
bound  as  an  apprentice  a  poor  child  whose  settle- 
ment was  in  another  town,  and  paid  the  master  a 
sum  of  money,  it  was  held  that  they  could  not  re- 
cover it  of  the  other  town.  Rumney  v.  EUstoorth, 
4  N.  Hamp.  138. 

320.  If  an  ofiicer,  having  an  execution,  without 
demanding  the  amount  from  the  judgment  debtor, 
and  without  his  request,  pay  tlie  money  to  the 
plaintiff,  he  cannot  maintain  an  action  for  money 
paid,  against  such  debtor.  lAttU  v.  Gibbs,  1  South. 
213.  Jones  v.  Wilson,  3  Johns.  434.  S.  P.  Men- 
derbaek  v.  Hopkins,  8  ib.  436.  AlUer,  if  the  offi- 
cer pay  an  execution  at  the  debtor's  request.  Leojtr 
ard  V.  Ware,  1  South.  150. 

321.  So  a  collector  of  taxes,  who  voluntarily 
pays  over  a  tax  to  the  treasurer,  without  the  re- 
quest of  the  person  taxed,  and  without  his  subse- 
quent promise  to  repay  it,  has  no  remedy  by  ac- 
tion. Beach  V.  Vandenhurgh,  10  Johns.  361. 
S.  P.  WalkUl 'v.Mama}tating,\4  Johns.  ^.  Smith 
V.  Crocker,  2  Root,  84.  Contra,  Ott  v.  Chapline, 
3  Har.  &  M'Hen.  323. 

322.  A  tax  imposed  by  a  municipal  corporation 
cannot  be  recovered  by  such  corporation  on  a 
count  for  money  paid,  laid  out,  and  expended; 
although  such  corporation  has  paid  the  cost  of  the 
improvement,  for  which  the  tax  was  assessed. 
Mayor,  S^-c.  of  Baltimore,  v.  Hughes,  1  Gill  & 
.lohns.  480. 

323.  But  the  owner  of  property  in  the  posses- 
sion of  a  tenant  of  demised  premises  may  buy  it  in, 
on  a  sale  of  it  as  a  distress  for  r6nt,  and  maintain 
an  action  for  money  paid  against  the  tenant. 
Wells  V.  Porter,  7  Wend.  119. 

324.  Where  A  applied  to  B  for  his  advice  how 
to  draw  a  sum  of  monev  from  Scotland,  and,  ac- 
cording to  B*s  advice,  drew  a  bill  of  exchange  in 
favor  of  B,  who  indorsed  and  negotiated  it,  and 
the  bill  being  returned  protested,  B  had  to  pay 
damages,  &.C.,  it  was  held  that  B,  having  acted 
as  the  agent  of  A,  and  in  good  faith,  without  any 

VOL.  I.  36 


view  to  his  own  benefit,  was  entitled  to  recover  of 
A  the  damages,  &c.,  so  paid  by  him,  as  so  much 
money  paid  for  the  use  of  A.  Ramsay  v.  Gard- 
ner, 1 1  Johns.  439. 

325.  Where  one,  at  the  request  of  another,  be- 
comes responsible  to  a  third  person  for  the  pay- 
ment of  money,  he  may,  on  making  payment,  re- 
cover against  the  person  who  requested  him,  as 
for  money  paid  for  his  use ;  although  the  person 
making  the  request  be  not  benefited  by  the  pay- 
ment.    Hassinger  v.  Solms,  5  S.  &  R.  9. 

326.  A  requested  B  to  guaranty  a  note  in  his 
place,  and  promised  to  indemnify  mm.  Before  the 
note  fell  due,  he  cautioned  B  to  see  Uiat  the  note 
was  either  paid  or  protected,  and  declared  that  if 
renewed,  he  would  have  nothing  to  do  with  it. 
B,  notwithstanding  this,  renewed  the  note  for  a 
part,  with  an  additional  iodorser,  part  having  been 

f»aid  by  the  drawer.  A,  on  being  informed  what 
lad  been  done,  said  to  tlie  holder,  "  Never  mind  ; 
T  will  pay  it;"  and  being  told  of  the  additional  in- 
dorser,  said,  **  He  is  as^ood  as  the  bank ;  I  will  war- 
rant the  payment."  The  note  not  beinff  paid,  it 
was  protested,  and  ailerwards  paid  by  S.  Held 
that  in  an  action  by  B  against  A,  there  was  no 
error  in  the  judge's  leaving  it  to  the  jury  that  in 
case  they  thought  the  plaintiff's  proceedings  had 
been  ratified,  he  might  recover  in  indebitatus  as- 
sumpsit for  money  paid  for  the  use  of  A.  ib. 

327.  If  a  town,  chargeable  by  law  for  the  sup- 
port of  a  pauper,  agree  with  another  town  that 
the  latter  shall  support  him,  and  the  former  is 
sued  by  a  third  town  for  expense  incurred  for  his 
support,  and  pays  the  demand  with  costs,  it  may 
recover  the  sum  thus  paid  of  the  town  with  which 
the  agreement  was  made,  —  the  cost  having  been 
incurred  in  a  proper  defence,  —  though  such  town 
had  no  notice  of  the  first  suit,  wtrewsbury  v. 
Bojdston,!  Pick.  105. 

&8.  "Where  the  plaintiff  had  paid  the  duties  on 
certain  goods  of  the  defendant,  at  his  request,  and 
receivecla  certificate  from  the  custom-house  officer, 
as  evidence  that  the  groods  were  entitled  to  deben- 
ture, but  refused  to  deliver  the  certificate  to  the 
defendant  without  security  for  the  money  paid, 
which  the  defendant  refused  to  ffive,  and  in  conse- 
quence the  defendant  lost  the  oenefit  of  the  de- 
benture, the  plaintiff  was  held  entitled  to  recover 
the  amount  of  money  paid  by  him  —  his  requiring 
security  being  a  reasonable  act,  and  his  withholcl- 
inff  the  certificate  being  rightful.  Long  v.  Greene, 
7  Mass.  268.    See  Agreement,  56. 

^9.  Directors  of  a  turnpike  company  drew  and 
indorsed  a  note,  in  their  private  capacities,  for 
money  borrowed  for  the  company's  use,  and  ap- 
plied to  discharge  its  debts,  and  one  of  the  direc- 
tors paid  the  whole  :  the  others  were  held  liable  to 
contribution,  whether  the  plaintiff's  payment 
were  compulsory  or  voluntary.  Slaymaker  v. 
Gandacker,  10  ^  &  R.  75. 

330.  The  acceptor  of  a  bill  of  exchange  for 
the  accommodation  of  the  drawer  can  recover  of 
him  only  the  amount  actually  paid ;  the  holder's 
acknowledgment  of  satisfaction  will  not  charge 
the  drawer  beyond  the  amount  in  fact  paid  by  the 
acceptor.  As  no  cause  of  action  arises  till  pay- 
ment is  made,  a  certificate  of  bankruptcy  of  the 
drawer,  obtained  afler  payment,  is  not  a  bar. 
Greenleaf  v.  Maker,  2  Wash.  C.  C.  44.  393.  See 
also  Parker  v.  United  States.  Peters  C.  C.  266. 

331.  Where  A  agreed  to  furnish  a  certain  num- 
ber of  bales  of  cotton  towards  completing  the  car- 
go of  a  vessel  bound  to  a  foreign  port,  principally 
freighted  by  B,  on  B's  paying  him  the  full  price  of 
the  cotton,  the  shipment,  however,  to  be  made  one 
half  on  account  of  A  and  the  remaining  half  on 
account  of  B,  and  on  returns  of  sales  coming  to 
hand,  A  to  receive  his  share  of  the  profits,  or  to 
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pay  his  share  of  the  loas,  and  the  cotton  was  ahio- 
ped  by  B  to  his  consignees  abroad,  it  was  held 
that  an  action  for  money  paid  would  not  lie,  A 
being  liable  only  in  an  action  on  the  special  agree- 
ment for  a  loss,  if  any  sustained,  in  the  saM  of 
the  cotton,  and  not  for  the  total  amount  of  the  ad- 
vance on  his  account.  Peltier  v.  Sewallj  3  Wend. 
209.  Such  agreement  did  not  create  a  partner- 
ship ;  the  parties  were  tenants  in  common  in  the 
articles  shipped,  ih. 

332.  On  a  sale  of  land,  the  purchaser  agrees  to 
pay  the  mortgage  money  due  on  it,  (that  beinjg 
part  of  tiie  price,)  and  the  seller  is  afVerwaros 
compelled  to  pay  it,  on  his  original  personal  liabil- 
ity. He  may  recover  o/the  purchaser  in  an  action 
for  money  paid.     Keamey'y .Tanner j  17  S.  & R.  94. 

333.  In  assumpsit  for  money  advanced  by  the 
plaintifTs  to  the  defendants,  at  their  request,  it 
being  proved  that  the  defendanU  drew  a  bill  of 
exchange,  to  prevent  the  protest  of  which  the 
plaintiffs  agreed  to  be  responsible  to  the  drawers 
for  a  part  thereof,  which  they  afterwards  paid ; 
this  was  considered  sufficient  proof  of  a  debt, 
from  the  defendants,  to  the  plaintifis,  for  so  much ; 
and  the  law  implied  a  promise  to  pay  it.  BameU 
V.  Watson,  1  Wash.  :^2. 

334.  The  defendant  having  ordered  the  plain- 
tiiT  to  purchase  salt  for  him,  and  to  draw  on  him 
for  the  amount,  and  he  having  so  purchased,  and 
drawn,  defendant  is  bound  to  accept  and  pay  his 
bills ;  and  if  he  do  not,  plaintiff  may  recover  the 
amount  of  the  bills,  and  damages,  and  costs  of 
protest,  (if  he  has  paid  them,)  upon  a  count  for 
money  paid,  laid  out,  and  expended,  and  the  bills 
of  exchange  may  be  given  m  evidence  on  that 
count.     Riggs  ▼•  Lindsay,  7  Cranch,  500. 

335.  If,  aAer  the  protest  of  the  bills,  the  plain- 
tiff sell  the  salt  without  orders,  it  shall  not  pre- 
judice his  right  of  action,  although  he  render  no 
account  of  sales,  ib. 

336.  Assumpsit  for  money  sdvanoed  will  lie, 
even  in  a  case  where  a  statate  gives  another  reme- 
dy.    Betts  V.  Hilliard,  2  Root,  131. 

337.  Where  an  agent  pays  his  principal's  debts, 
relying  on  &nds  that  are  withdrawn,  or  that  be- 
come unavailable  by  mistake  or  accident,  or  by 
the  act  of  the  principal,  without  the  agent's  fault, 
an  action  lies  against  the  principal  for  money  paid 
to  his  use.     Shearman  v.  Jikins,  4  Pick.  283. 

338.  If  a  contract  within  the  statute  of  frauds 
be  performed,  or  partly  performed,  by  one  party, 
and  the  other  party  refuse  to  perform  on  his  part, 
an  action  may  be  maintained,  by  the  party  per- 
forming, for  the  recovery  of  so  much  as  he  has 
expenoed  in  money  in  execution  of  the  contract 
on  his  part  Kidder  v.  Hunt,  1  Pick.  32S.  S.  P. 
Sherhume  v.  Fuller,  5  Mass.  138. 

330.  If  an  insured  vessel  be  wrecked,  and  the 
owner,  after  abandoning  to  the  underwriters,  be 
compelled  to  pay  the  seamen's  wages,  he  may  re- 
cover from  the  underwriters  the  money  thus  paid, 
if  they  have  received  salvage  to  that  amount. 
Frothingkam  v-  Prince,  3  Mass.  563. 

340.  F  and  W  were  joint  owners  of  lumber,  and 
B  bought  it  of  W,  and  afWrwards  paid  F  $30  on 
account  of  it ;  W,  claiming  sole  ownership,  sued 
B  for  the  price,  and  B  paid  him  to  stop  the  suit. 
Fand  W  then  referred  all  matters  to  arbitrators, 
and  in  the  exhibits  F  credited  W  the  $30  which 
was  allowed.  B  then,  sued  F  and  W  for  that 
sum ;  they  were  defaulted,  afler  appearance,  and 
judgment  rendered  aj^ainst  tliem  for  the  sum 
claimed :  F  paid  part  of  the  judffment|  and  sued 
W  for  the  amount  so  paid,  and  he  was  held  enti- 
tled to  recover.    Forbes  v.  Webster,  2  Verm.  58. 

341.  Where  the  master  of  a  vessel,  who  had 
received  funds  from  the  charterers  for  the  payment 
of  tlie  seamen's  wages,  suffered  the  vessel  to  be 


libelled  fbr  the  wages,  and  the  owners,  in  order  to 

relieve  the  vessel,  paid  the  wages,  it  was  beU 
that  the  master  was  liable  to  them  for  the  amonot 
so  paid,  though  the  charterers  were  indebted  to 
him  to  the  amount  he  so  received  of  them.  Qoo^ 
ridffe  v.  Lord,  10  Msm.  483. 

SiSi.  In  assumpsit  for  money  paid  by  the  plain* 
tiff  for  the  defendant,  being  for  oq^  half  of  the 
costs  recovered  against  them  in  an  action  of  eject- 
ment, wherein  they  were  joint  defendants,  and 
made  a  joint  defence,  held  that  the  plaintiff  is 
entitled  to  recover,  althouffb  the  defendant,  with  a 
view  to  save  costs,  agreecTwith  the  plaintiff,  in  the 
action  of  ejectment,  that  certain  old  plots,  on 
which  the  lands  in  dispute  were  located,  should 
be  used  in  evidence  at  the  trial,  but  whicn  agree- 
ment the  plaintiff  in  this  action  refused  to  accede 
to,  and  insisted  that  new  plots  should  be  made  out, 
whereby  a  large  amount  of  costs  was  unnecessa- 
rily incurred,  and  although  he  gave  notice  thai 
he  would  pay  no  part  of  such  costs.  Jionoood  ?. 
Norwood,  3  Har.  &  J.  57. 

343.  An  action  for  money  paid,  laid  out,  and 
expended,  will  lie  at  the  suit  of  an  indorsee  of  a 
promissory  note  against  an  indorser,  for  money 
paid  on  a  judgment  obtained  against  the  former 
by  the  holtJer  of  the  note,  although  such  payment 
is  but  in  part  satisfaction  of  the  debt ;  ana  such 
suit  will  lie  for  every  payment  made  in  go«d  faith, 
and  with  the  6ofin  fide  intent  of  reducing  or  ex- 
tinguishing the  debt.  BiOler  v.  Wright,  It  Wend 
369.   S.  C.  0  Wend.  284. 

344^  If  a  party  contract  a  debt  for  the  benefit 
of  another,  he  cannot  maintain  an  action  against 
him  for  money  paid,  until  he  has  himself  paid  the 
debt  or  discharged  the  contract  \  as  where  a  ves- 
sel was  captured,  and  one  of  the  parties  interested 
agreed  with  the  captors,  in  order  to  obtain  a  re- 
lease of  the  vessel  and  cargo,  to  pay  a  sum  of 
money  as  a  ransom,  and  thereupon  drew  a  bill  of 
exchange,  which  they  accepted,  and  then  released 
the  vessel ;  the  court  decided  that  he  could  not 
maintain  an  action  against  the  other  parties  con- 
cerned, for  contribution,  till  he  had  paid  the  bill, 
or  otherwise  cancelled  it  Douglas  v.  Moody, 
9  Mass.  548. 

345.  Assumpsit  for  money  paid,  had  and  receiv- 
ed, dEcc.,  will  not  He  where  property,  not  money, 
has  been  paid  or  received,  ditc.  Lueket  v.  Bohan- 
non,  3  Biob,  378.  ^omson  v.  Berkey,  7  S.  &.  R. 
246.  Dodder  ▼.  Fisher,  14  ib.  179.  Slaymaher  v. 
Gundacker,  10  ib.  75.  Kearney  v.  Tanner,  17  ib. 
94.  QreaAiouse  v.  Jhrochnorlon,  7  J.  J.  Marsh. 
18.     Tiemer  v.  EgerUm,  1  GUI  ^  Johns.  433. 496. 

346.  JlUter,  where  property  has  been  received, 
&c.,  as  money,    Ainaie  v.  Wilson,  7  Cow.  662. 

347.  The  giving  of  a  note  is  not  equivalent  to 
the  payment  of  money,  unless  the  note  is  received 
as  such  in  payment  or  discharge  of  a  debt  or  lia- 
bility sought  to  be  charged,  yon  Ostrand  v.  Reedf 
1  Wend.  424.  Being  committed  in  execution 
seems  to  be  equivalent  to  payment.  Parker  v. 
UnUed  States,  Peters  C.  C.  266. 

348.  If  a  surety  have  paid  money  for  his  princi- 
al,  the  law  implies  an  assumpsit,  and  the  proper 

brm  of  action  is  indebitatus  assumpsit  for  money 
paid.  Powell  v.  Smith,  8  Johns.  249.  Hassinger* 
V.  Solms,  5  S.  d^  R.  8.  Bunce  v.  Bunce,  Kirby, 
137.  Gibbs  V.  Bryant,  1  Pick.  118.  Ward  v. 
Henry,  5  Conn.  59d.  Smith  v.  Sayioard,  5  Greenl. 
504.  Lansdale  v.  Cox,  7  Monr.  405.  Gray  v. 
Bowls,  1  Dev.  &  Bar.^37. 

349.  The  administrator  of  a  surety,  who  pays 
the  debt,  may  maintain  an  action  in  his  own  name 

inst  the  principal.    Mowry  v.  Adams,  14  Mass 


fc 


350.  A  surety  may  recover  money  paid  by  him 
upon  a  usurious  contract  of  the  principal  made 
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witboat  the  mifeiy's  knowledge  Ukai  it  waa  usu- 
rious.    Ford  y.  Keiths  1  Man.  139« 

351.  So,  if  a  suretyi  or  his  legal  repreaentatiyesi 
pay  the  money  due  on  the  conlffact,  though  the 
creditor  could  not  have  enforced  payment  oy  ac- 
tion against  him,  he  may  recovsr  of  the  principal 
the  money  so  paid,  if  the  latter  were  himself  liable 
to  pay  it.     Shaw  v.  Loud,  12  Mass.  447. 

353.  And  a  surety  in  a  bond,  who  has  been  com- 
pelled to  pay  the  penalty,  without  any  fraud  or 
negligence  on  his  part,  may  recover  an  indemnity 
Arom  the  principal,  though  the  bond  were  given 
without  consideration,  and  the  obligee  were  not 
legally  entitled  to  exact  it  Frith  v.  Sprague,  14 
Mass.  455. 

353.  Three  of  four  joint  executors  signed  a  pro- 
bate bond,  wliich  A  (at  the  sole  Teqoest  of  one  of 
the  obligors,  and  etpecting  to  look  to  him  alone 
for  indemnity)  signed  as  surety ;  the  fourth  ex- 
ecutor then  signed  as  a  principu.  Held  that  this 
last  obligor  was  liable  to  A  for  money  paid  by  him 
for  a  breach  of  the  condition  of  the  bond.  jBod- 
€oek  V.  Hubhardf  2  Conn.  536. 

354.  As  the  obligation  of  a  forthcoming  bond,  in 
North  Carolina,  is  only  that  the  property  shall  be 
delivered  to  the  officer,  and  not  that  the  execution 
shall  be  satisfieid,  a  surety  on  such  bond,  who  pays 
the  execution,  without  request  of  the  principal, 
cannot  recover  the  money  of  the  latter.     Gray  v. 

•  BotblSf  1  Dev.  db  Bat.  437. 

355.  Where  an  obligation  is  made  by  principal 
and  surety,  and  the  special  bail  of  the  principal,  in 
a  suit  on  the  obligation,  is  compelled  to  pay  the 
money,  he  has  no  claim  on  the  surety  for  reim- 
bursement of  any  part  thereof.  Smith  v.  Birigf  3 
Ham.  33. 

356.  Where  three  partners  gave  a  bond,  with  a 
^  surety,  for  the  payment  of  duties  to  the  United 

*  States,  and  one  of  the  partners  requested  A  to  pay 
what  was  due  on  the  bond,  and  promised  that  he 
should  be  repaid,  and  A,  having  paid  accordingly, 
sued  all  the  obligors  for  reimbursement,  it  was 
held  that  the  surety  was  not  liable.  Elmendorph 
V.  Tappen,  5  Johns.  176. 

357.  A  surety  cannot  maintain  this  action  until 
he  has  actually  paid  the  money,  though  judgment 
may  have  been  recovered  against  him,  and  execu- 
tion levied.  Morrison  v.  BerkeUy  7  S.  ^  R.  ^8. 
MilUr  V.  Howry y  3  Pennsyl.  3^.  S.  P.  Gardner 
v.  Cleveland f  9  Pick.  337.  Hodges  v.  Armstrong, 
3  Dev.  253. 

358.  But  a  bill  of  exchange  or  nes^tiable  note, 
given  and  received  in  satisfaction  ofthe  debt,  will 
support  a  count  for  money  paid.  Pearson  v.  Par- 
ker, 3  N.  Hamp.  366.  Cumming  v.  Hockley,  6 
Johns.  202.  Ijmkam  v.  Barnes,  '2  Verm.  213. 
Comtoall  V.  GouaL,  4  Pick.  447.  Douglas  v.  Moody, 
9  Mass.  553.  Peters  v.  BamhiU,  1  Hill,  234.  236, 
note.  Wetherhy  v.  Mann,  11  Johns.  518.  MLdLan 
V.  Crofion,  6  Greeol.  333.  See  also  IngaUs  v. 
Dennett,  6  Greenl.  80.  Clark  v.  Foxer^,  7  ib. 
355.     Dole  v.  Hayden,  1  ib.  152. 

359.  Miter,  of  a  bond ;  that  not  being  negotiable, 
nor  treated  as  money  in  the  ordinary  transactions 
of  business.    8  Johns.  202.  4  Pick.  447.    See  also 

,    Lomax  v.  Pendleton,  3  Call,  538. 

360.  A,  being  indebted  to  B  by  note,  proposes  to 
pay  part  by  a  new  note,  and  makes  his  note  to  C, 
and  procures  C,  and  ailerwards  D,  to  indorse  for 
A's  accommodation.  B  accepts  the  note,  and  has 
it  discounted  at  a  bank ;  but  A  fails  to  pay  it  at 
maturity,  and  C  and  D,  af\er  notice,  go  separately 
to  the  bank,  and  pay  each  a  moiety.  Three  years 
afterwards,  D  sues  C  to  recover  back  the  moiety 
paid  by  him.  Held  that  the  circumstances  prove 
that  the  indorsement  was-joint,  and  as  each  had  paid 
what  he  was  compellable  to  pay,  the  action  could  not 
be  maintained.     Talcott  v.  Cogswell,  3  Day,  512. 


361.  Where  a  surety  has  paid  the  debt  by  con- 
veying land,  which  is  accepted  in  satbfaction,  he 
may  sue  the  principal  for  indemnity,  in  this  form 
of  action.  Bonney  v,  Sedy,  2  Wend.  481.  S.  P. 
Ain^ie  v.  Wilson,  7  Cow.  662.  Bandall  v.  Bich, 
11  Mass.  498. 

362.  The  first  indorser  of  a  negotiated  accommo- 
dation note,  who  pays  the  whole  sum,  cannot  call 
on  the  second  indorser  for  contribution,  though 
the  maker  is  insolvent.  Hixon  v.  Reid,  2  Litt.  174. 
Farmers*  Bank  v.  Vanmeter,  4  Rand.  553.  McDon- 
ald V.  Magruder,  3  Pet.  470.  Contribution  lies 
only  in  case  of  joiiU  sureties,  &c,  ib. 

363.  Nor  can  one  joint  indorser,  in  such  case, 
maintain  such  aodon  against  another,  without 
proving  the  insolvency  of  the  maker.  Pearson  v. 
Duekham,  3  Litt.  386. 

364.  A  surety  who  has  paid  the  amount  of  a  bond 
for  bis  principal  is  entitled  to  recover  what  he  has 
advanced,  together  with  all  such  reasonable  ex- 
penses as  he  has  been  necessarily  obliged  to  in- 
cur; but  he  cannot  recover  extraordinary  expenses 
which  might  have  been  avoided  by  payment  of  the 
money,  or  indemnity  for  remote  and  unexpected 
consequences.     Hayden  v.  Cabot,  17  Mass.  169. 

365.  He  is  entitled  to  recover  back  costs  of  suit 

f»aid  by  him  in  consequence  of  the  principal's  de- 
inquency.     Bonney  v.  Seely,  2  Wend.  481. 

366.  If  the  whole  debt  is  discharged  on  the 
surety's  paying  a  part,  he  can  recover  only  the 
amount  he  paid.  ib.  * 

367.  The  defendant  bought  a  farm  of  the  plain- 
tiff, which  was  under  mortgage  for  £223;  the 
defendant  paid  the  price,  except  the  amount  of  the 
mortgage,  and  gave,  for  the  balance,  a  promise,  in 
writing,  to  pay  to  the  plaintiff  what  he  owed  to 
the  mortgagee  *'  for  paper  medium  borrowed  on 
mortgage  of  a  plantation,  this  day  bought  by  me." 
The  plaintiff  voluntarily,  and  without  suit,  paid 
the  debt  to  the  mortgagee,  supposing  he  should 
eventually  be  compelled  so  to  do,  and  then  brought 
a  suit  for  what  he  nad  so  paid.  Held  that  he  could 
not  recover.    Postell  v.  Ramsay,  1  Const.  Rep.  429. 

368.  An  administrator  who  pays  over  the  intes- 
tate's property  to  his  heirs,  and  is  afterwards 
obliged  to  pay  debts  of  the  intestate,  unknown  at 
I  the  time  of  such  payment,  cannot  recover  of  the 
heirs  in  an  action  for  money  paid ;  his  only  rem- 
edy is  in  equity.  Turner  v.  Egerton,  1  Gill  &. 
Johns.  430. 

369.  Where  a  pa|^y  pa^B  a  judgment  recovered 
against  him,  for  an  entire  demand,  to  which  a 
person  not  party  to  the  suit  was  jointly  liable  with 
nimself,  he  cannot  maintain  an  action  against  that 
person  for  contribution.  Murray  v.  Bogert,  14 
Johns.  318. 

370.  If  the  indorser  of  a  bill  of  exchange,  on  its 
becoming  due,  pay  the  amount  of  it'  to  the  in- 
dorsee, the  latter  having  never  demanded  payment 
of  the  acceptor,  he  pays  it  in  his  own  wrong,  and 
cannot  *  maintain  an  action  for  money  paid  against 
the  drawer.    Munroe  v.  Boston,  2  Johns.  Cas.  75. 

371.  An  agent  eflbeted  insurance,  and,  for  his 
own  accommodation,  gave  his  own  note,  with  an 
indorser,  to  the  insurer,  for  the  premium  ;  but  his 
principal,  without  the  knowledge  of  the  indorser, 


surer  paid  it,  after  deducting  the  amount  of  the 


dorser,  to  recover  back  the  amount  of  premium, 
paid  by  his  assignee  to  his  agent,  (the  maxer  of  the 
note,  on  which  the  defendant  was  indorser,)  and  it 
was  held  that  the  action  would  not  lie.  Coulon  v. 
Greene,  2  Caines,  153. 
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373.  Wlwre  A  tmuftired  to  B  staek  in  a  tnm- 
pike  oompanjr,  which,  at  the  time  of  the  transfer, 
appeared  by  the  booiln  of  the  company  to  have 
been  fully  paid  op,  bj  a  ocedit  of  interest  on  the 
amount  beiore  paid,  in  punoance  of  a  resolution 
of  the  directors,  and  this  resolution  was,  after  the 
transfer,  repealed,  and  the  stockholders  called  upon 
to  pay  in  the  amount  before  allowed  for  interest,  in 
consequence  of  which  B  paid  to  the  oompany  that 
sum  on  the  shares  transferred  to  him  by  A,  it  was 
held  that  B  could  not  maintain  an  action  to  re- 
cover  the  amount  from  A,  there  heing  neither 
fraud  nor  a  warranty.  Ctamingham  v.  apieff  Jr8 
Johns.  392. 

373.  Where  one  has  been  compelled  to  pay 
money,  and  the  only  question  is,  whether  that  pay- 
ment was  for  the  use  of  himself  or  of  another,  the 
apt  form  of  action  for  trying  this  question  is  that 
for  money  paid,  drc.  Wimams  y.  Sheppard,  1 
Green,  76. 

374.  Where  several  are  liable  for  labor  performed 
for  Uieir  benefit,  and  a  third  person  pays  the  Isr 
borer,  at  the  request  of  one  or  them,  ne  may  sue 
all  of  them  for  reimbursement.  Tradumen.*s  Bank 
y.  ^jtor,  11  Wend.  87. 

375.  Where  A  signed  a  note  as  surety  for  B  and 
C,  and  B  immediately  absconded,  and  A,  aware  of 
that  fact,  called  on  C,  and,  without  disclosing  it, 
procured  G  to  renew  the  note ;  yet  A,  on  paying 
the  note,  recovered  the  amount  from  G,  though, 
as  between  B  and  C,  C  was  entitled  to  indemnity. 
Warner  v.  Hall^  5  Verm.  156. 

376.  If  there  be  several  sureties,  and  one  pay  the 
debt,  or  any  part  of  it,  he  is  entitled  to  an  action 
against  the  others,  for  contribution  of  their  propor- 
tion. Johnson  v.  Johnson,  11  Mags.  359.  Backd' 
der  v.  Fiske,  17  Mass.  464.  Crowdns  v.  Shelby ^  6 
J.  J.  Marsh.  62.  MUehdL  v.  Sprouly  5  J.  J.  Marsh. 
270.    Li<i<^eri2a2«  v.  i2o6inAm,  2  Brock.  160. 

377^  And  where  the  money  is  paid  afler  the 
death  of  one  oo4urety,  such  action  lies  agunst  hii 
administtator.    17  Mass.  vki  sup. 

378.  Sureties  for  the  same  prinoipal,  and  the 
same  engagement,  are  entitled  to  contribution, 
though  bound  by  different  instruments  and  at 
different  times.  Harris  v.  Ferguson,  2  Bailey,  3^. 

379.  And  in  such  ease,  the  sureties  on  the  first 
instrument  «re,  among  themselves,  bound  to  con- 
tribute only  in  the  ratio  of  the  aggregate  number 
of  solvent  sureties  OD  all  tiie  instrumentB.  ib.  See 
1  Hill,  282. 

380.  But  a  surety  on  the  last  replevin  bond,  in 
the  Kentucky  practice,  is  not  entitled  to  contribu- 
tion from  a  surety. on  the  first.  Brooks  v.  Shepherd, 
4  Bibb,  572. 

381.  A  surety,  who  hatf  paid  the  debt,  can  re- 
cover no  more  of  a  co-suretj^  than  his  proportion, 
though  the  latter  be  indemnified  by  the  principal 
against  the  whole  debt,  unless  he  has  undertaken 
to  pay  it  at  ail  events.     Taylor  y.  Savage,  12  Mass. 

382.  And  if  one,  who  signs  as  surety,  be  virta- 
ally  the  principal,  he  is  not  entitled  to  contribution 
from  another  surety,  ib, 

383.  Where  one  becomes  joint  surety  with  the 
plaintiff,  at  his  request,  the  plaintiff  cannot  call  on 
nim  to  contribute,  ib.  Daniel  y.  Ballard,  2  Dana, 
296.    Byers  v.  M"  Clanahan^  6  Gill  <fe  Johns.  256. 

384.  IT  one  surety  receive  an  assignment  of 
property  from  the  principal  to  indemnify  him 
against  his  liability,  it  will  enure  to  the  benefit  of 
all  the  sureties ;  and  if  such  surety  pay  the  debt, 
his  co-sureties  will  be  liable  to  contribute  to  him 
only  for  the  balance,  afler  deducting  the  proceeds 
of  the  assigned  property.  Bachdder  v.  Fiske,  17 
Mass.  464.    Fogon  v.  Jacocks,  4  Dev.  263. 

385.  If  one  ofseveral  co-sureties  receive  property 
from  the  principal,  to  indemnify  against   their  I 


joint   liabiRty,  h»  has  no  claim  on  the  others 
though  he  pay  the  debt  in  full,  beyond  the  amoant, 
if  any,  that  exceeds  the  value  of  such  property. 
Hmsdill  y.  Mmi%y,  6  Verm.  136.    S.  P.  Fagan  y. 
Jasocks,  4  Dev.  263. 

386.  So,  where  jsint  sureties  hold  a  mottsage  far 
indemnity,  and  one  of  them  pays  a  part  of  the  debt, 
and  releases  a  part  of  the  mortgaged  premises,  the 
other  is  entitled  to  set  off  the  yilue  or  the  released 
property  on  a  claim  made  upon  him  for  contriha 
tion.    Roberts  v.  Sayre,  6  Monr.  188. 

387.  But  if  one  surety  fairly  take  an  indemnity 
for  his  own  benefit  only,  it  cannot  be  reached  by  a 
co-surety,  but  he  may  use  it  until  he  is  indemat* 
fied.    Moore  v.  Moore,  4  Hawks,  358. 

388.  A  surety,  who  has  paid  the  debt  in  prop- 
erty, has  no  elaim  on  the  principal,  or  on  a  co- 
surety, for  the  value  of  iheproporty,  but  only  Snt 
the  amount  of  the  debt.  Ifickman  v.  M  Curdy,  7 
J.  J.  Marsh.  558.  So,  if  a  surety  pay  in  depieoiiited 
paper,  he  is  entitled  to  remuneration  only  to  the 
extent  of  the  v^ue  he  actually  paid.  Croxier  y. 
Grayson,  4  J.  J.  Marsh.  517.  Interest  may  be 
added.    MUm  i.  Bacon,  4  J.  J.  Marsh.  463. 

389.  No  aelion  lies  for  contribution,  until  the 
plaintiff  has  paid  the  money,  or  made  satisfaction ; 
as,  where  B  charters  a  vessel  of  A,  who  effecte 
insurance  for  himself,  and,  on  a  loss  of  the  vessel, 
abandons  to  the  underwriters,  A  caimot  maintain 
an  action  against  B  for  contribotion  for  any  de- 
mand of  the  underwriters  against  A,  for  the  pay- 
ment of  the  seamen's  wages,  until  he  has  paid 
them,  or  satisfied  the  underwriters.  Webster  v. 
Gage,  2  Mass.  503. 

sbO.  Where  there  are  two  or  more  grantees  of  a 
mortgagor,  whether  severally  or  in  common,  if 
either  pay  off  the  mortgage,  the  others  shall  be  held 
to  contribution.     Taylor  v.  Porter,  7  Mass.  355. 

391.  And  where  two  purchase  separate  parcels 
of  a  lot  of  land,  previously  mortgaged,  and  one  of 
them,  afterwards,  pays  more  than liis  share  of  the 
mortgage  money,  in  proportion  to  the  part  of  the 
lot  owned  by  him,  he  may  call  on  the  other  for 
contribution  of  his  aliquot  share,  or  such  part  of  it 
as  has  been  so  paid;  but  not  for  any  part  advanced 
by  him  less  than  his  proportion,  though  the  other 
has  paid  nothing.     Satoyer  v.  Lyon,  10  Johns.  32. 

392.  A  count  for  money  paioto  B  by  A,  at  the 
request  and  for  the  use  of  G,  is  supported  by  proof 
of  the  sale  of  a  bond  by  A  to  B,  and  that  B  credited 
G  with  the  amount.    Jones  v.  Cooke,  3  Dev.  112. 

393.  The  Kentucky  sUtute  of  1898.  which  ex- 
onerates a  surety  from  the  claim  of  the  creditor, 
if  he  omit  to  sue  him  within  a  certain  time,  also 
exonerates  him  from  the  claim  of  a  co-surety  for 
contribution.    Letcher  v.  Yandis,  3  Dana,  160. 

394.  The  representatives  of  a  deceased  surety, 
on  a  bond  that  is  joint  only,  are  not  liable  to  con- 
tribute to  a  surviving  surety  for  payments  made 
by  him  on  Judgmente  recovered  after  the  other's 
decease.  *  Waters  v.  BiUy,  2  Har.  &  Gill,  305. 

395.  In  North  Garolina,  no  action  at  law  lay  for 
one  surety  to  compel  contribution  from  a  co-surety, 
without  an  express  promise,  until  such  action  was 
given  by  statute  ;  and,  since  the  stetute,  the  court 
of  chancery  reteins  concurrent  jurisdiction  in'such 
cases.  Carrington  v.  Carson,  G.  &,  N.  216.  Shep- 
herd V.  Monroe,  2  Gar.  Law  Repos.  624.  See  also 
January  v.  January,  7  Monr.  544.  Lansdale  v. 
Cox,  7  Monr.  405.  Mitchell  v.  Sproul,  5  J.  J. 
Marsh.  270. 

396.  And  it  has  been  held,  in  that  state,  that  a 
surety  cannot  maintain  such  action  at  law,  unless 
he  has  previously  given  notice  and  made  demand 
Sherrod  v.  Woodard,  4  Dev.  363.  Goktra,  in 
Ohio,  unless  the  surety  pay  in  small  sums  at  dif> 
ferent  times,  and  brin^  &n  action  on  each  pay- 
ment.    Wiliiams  v.  Williams,  5  Ham.  446 
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397.  PrmsJkeU,  ii  two  fmnotm  pot  their  naniM 
3B  pAper  for  the  accommodation  of  a  third,  tbey 
are  co-aareties,  and  one  is  liable  to  the  other  for 
sontribution,  on  payment  of  more  than  a  moiety  of 
the  debt.  RicJutrds  v.  SimwtSj  1  Dew.  iSc  Bat.  4d. 
DmtUl  V.  MJUa,  3  Hawks,  590. 

398.  In  Kentucky ,  a  surety  cannot  recover  of  a 
co-surety,  unless  he  show  that  the  principal  b  un- 
able to  pay.  Poignard  t.  Venum^  1  Monr.  47. 
Pearson  v.  Dtukkokm^  3  Litt.  386.  Danid  v.  Bal- 
lard,  2  Dana,  296.  Sed  vide  Caldwdl  v.  Roberts^ 
1  Dana,  355. 

399.  Where  the  principal  is  insolvent,  a  surety 
wlio  has  paid  may  sue  his  co-surety  without  previ- 
ous demand.  Cage  v.  Foster j  5  lerg.  261.  See 
ateo  Ijueas  v.  Guy,  2  Bailey,  403*  Foster  ▼.  Jol^ 
mm,  5  Verm.  64. 

400.  Five  sureties  of  .an  insolvent  maker  of  a 
note  suffered  a  joint  judgment  to  pass  against 
them;  four  of  them  were  committed  in  execution, 
whereupon  they  procured  the  execution  to  be  sat- 
isfied by  &  levy  on  the  property  of  the  fiilh.  Held 
that  the  fifth  was  entitled  to  an  action  against 
each  of  the  others  to  recover  a  fifth  part  of  the 
amount.  Foster  v.  Johnson,  5  Verm.  60.  Held 
also  that  he  need  not  make  demand  before  suit.  ih. 

401.  Where  a  surety  sues  the  principal  for 
money  paid  by  sale  of  the  surety's  ffoods  on  exe- 
cution, the  pnncipal  may  show  in  defence  that  the 
surety  had,  oefore  such  sale,  sold  the  goods  to  an- 
other, who  recovered  them  of  tlie  vendee  at  the 
sheriff/s  sale.    Bead  v.  M' Donald,  7  Monr.  205. 

402.  One  of  several  co^efendants,  who  has  paid 
the  amount  of  a  judgoient  or  decree  founded  on  con- 
tract, or  quagi  contract,  may  compel  contribution 
from  the  others.    Dupuy  v.  Johnson,  1  Bibb,  562. 

403.  Co- trespassers,  and  other  joint  wrong-doers, 
are  not  entitled  to  contribution,  where  one  pays 
the  whole  of  a  judgment  recovered  against  them. 
Campbell  r.  Phelps,  1  Pick.  65.  Vose  v.  Grant, 
15  Mass.  521.  JtioeaU  v.  Jones,  1  Rand.  32d. 
Dupuy  V.  Johnson,  1  Bibb,  562.  WUford  v.  Grant, 
Kirby ,  U6.    Peck  v.  ElUs,  2  Johns.  Ch.  131 . 

See  Bail,  424. 

.V.  AsnempsU  for  Monty  lent,  and  on  an  Account 

stated, 

404.  An  action  for  money  lent  is  supported  by 
a  writing  in  these  words :  ^*  Doe  A  B  eighty  dol- 
lars, on  demand.  B  C."  Hay  y.  Hyde,  1  Chip. 
214.  So  of  these :  «  Sent  R;  P.  $56.'  I  say  re- 
ceived by  me.  R.  P."  Penisitm  v.  WaU,  3  J.  J. 
Marsh.  37. 

405.  If  a  note  not  negotiable  be  given  for  a  bal- 
ance found  due  from  the  promisor  on  an  account 
stated  by  him,  Hm  payee  may  sue  on  the  inaimul 
computassent,  if  he  so  elects,  as  the  note,  not  be- 
ing received  in  satisfaction  of  the  account,  nor  of 
a  nigher  nature,  does  not  merge  the  account. 
Greenioood  v.  Curtis,  6  Mass.  358.    4  Mass.  93. 

406.  The  stating  of  an  account  is  in  the  nature 
of  a  new  promise.  Holmes  v.  D'Camp,  1  Johns. 
34. 

407.  The  defendant  gave  to  the  plaintiff  a  writ- 
ten memorandum  of  items  of  account,  at  the  bot- 
tom of  which  he  promised  to  pa^  to  the  plaintiff, 
or  order,  the  amount  specified,  oemg  for  the  value 
in  a  protested  bill,  &c.,  and  adding,  **  The  above 
is  to  he  paid  out  of  my  one  half  of  proceeds  of  pro- 
yisions  and  lumber,  addressed  to  Messrs.  H.  &  M., 
at  B.,  &c.,  after  deducting  your  account.'*  Held 
that  whether  the  writing  amounted  to  a  promisso- 
ry note  or  not,  it  was  evidence  to  support  a  count 
on  a'n  insimid  eomputassent. .  Montgomery  v.  Ivers, 
17  Johns.  38. 

408.  The  clause  providing  for  the  payment  out 
of  proceeds  of  provisions,  £c.,  was  a  qualified  as- 


rigat  to  receive  it.  t^stmac  v.  augg,  i  Liaii.  :Gci, 
Hanna  v.  Pegff,  1  Blackf  181.  Sed  vide  Famesly 
y.  Murphy,  Addis.  22. 


signment  of  those  proceeds,  avd  as  «Qthotily  to  H. 
&.  M.  to  apply  them  to  the  discharge  of  the  plain- 
tiff's debt.  ib. 

409.  But  the  plaintiff  is  not  entitled  to  recover 
the  amount  of  the  defendant  personally,  without 
first  showing,  either  that  there  was  no  such  fVind 
as  the  one  designated,  or  that  it  was  insuificient  to 
pay  the  debt,  or  that  he  had  applied  to  the  holders 
of  the  fund,  and  had  not  obtained  satisfaction  out 
of  it.  ik.    See  JbOe,  59. 

VI.  Assumpsit  for  Money  had  and  received. 
(a.)  General  Principles.    See  Ante,  1. 

410.  This  is  a  liberal,  equitable  action,  and  lies 
wherever,  by  the  ties  of  natural  justice  and  equity, 
—  and  when  no  rule  of  policy  or  strict  law  inter- 
venes to  prevent, — the  defendant  ousht  to  refund 
the  plaintiff's  money,  and  cannot  with  a  good  con- 
science retain  it.  Irvine  v.  Hanlon,  10  S.  &  H. 
219.  Sogart  v.  ^"evins,  6  S.  &  R.  369.  Morris  v. 
Tarin.  1  Dall.  148.  Barr  v.  Craig^  2  Dall.  154. 
Murphy  V.  Barron,  1  Har.  &  Gill,  258.  fVisemaa 
v.  Lyman,  7  Mass.  288.  Wright  v.  Butler,  6  Wend. 
290.  Eddy  v.  Smith,  13  Wend.  488.  Guthrie  v. 
Hyatt,  1  Harring.  447.  Farmers'  Bank  v.  Brown, 
ib.  330.     Tevis  v.  Brovm,  3  J.  J.  Marsh.  175. 

411.  But  where  there  is  no  deceit,  nor  unfair 
practice,  in  obtaining  money,  though  it  was  not 
recoverable  by  law,  this  action  will  not  lie,  in  fa- 
vor of  one  wno  has  voluntarily  paid  it,  to  recover 
it  back,  ib, 

412.  In  this  action,  the  plaintiff  waves  all  torts 
and  special  damages,  and  recovers  only  for  the 
money  received ;  and,  in  most  cases,  be  so  far  con- 
firms the  defendant's  acts  that  he  cannot  deny  his 
ri^t  to  receive  it._  Fstwick  v.  Hugg,  1  Dali.  222. 
^  %nna  v.  F  '     ' 

Murphy, 

413.  Tne  plaintiff  cannot  recover  more  than  is 
justly  his  due  on  the  sround  that  the  subject  of 
deduction  is  not  a  lce»  cause  for  set-off,  being  un- 
liquidated damages,  &c.  (^tft  v.  Stockdon,  4  Litt. 
S17. 

414.  Where  the  purchaser  of  an  equity  of  re- 
demption demanded  of  the  mortgagee  the  sufplvs 
in  his  hands,  after  satisfying  the  mortgage  ana  the 
expenses  of  a  sale,  and  the  mortgagee  showed  that, 
after  the  execution  of  the  mortgage,  he  obtained  a 
judgment  against  the  mortgagor,  which  was,  at 
the  time  of  the  transfer  of  the  equity,  a  lien  on  the 
land  mortgaged,  to  an  amount  equal  to  the  sur- 
plus ;  it  was  held  that  such  purchaser  could  not 
recover  the  surplus.  Eddy  v.  Smith,  13  Wend. 
488. 

415.  There  need  be  no  privity  of  contract  be- 
tween the  parties,  in  order  to  support  this  action, 
except  that  which  results  from  one  man's  bavin? 
another's  money,  which  he  has  not  a  right  consci- 
entiously to  retain.  Mason  v.  Waitr.,  17  Mass 
563.  HaU  v.  Marston,  lb.  579.  Eagle  Bank  v. 
Smith,  5  Conn.  71.  Dickson  v.  Cunningham, 
Mart.  &  Terg.  221.  Sed  vide  Rapalje  v.  Emory, 
2  Dall.  54.     *  ^"^  ^' 

416.  An  assignee  of  a  chose  in  action,  to  whom 
the  debtor  has  promised  payment,  may  support 
this  action  against  such  debtor.  Lang  v.  Fiske, 
2  Fairf  386. 

417.  Evidence  that  the  defendant  acknowledged 
himself  indebted  to  tlie  plaintiff  in  a  certain  sum 
of  money  will  support  this  action. .  Jackson  v. 
Mayo,  11  Mass.  152. 

418.  This  action  cannot  be  maintained  by  the 
trustee  of  an  insolvent  debtor,  whose  real  estate 
had  been,  prior  to  his  insolvency,  sold  under  a 
collusive  judgment,  and  purchased  for  the  alleged 
judgment  creditor,  to  recover  the  nominal  price 
for  which  the  property  was  sold  at  auction ;  no 
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money  having  been,  in  ftct,  reeeiTed.   Huntueker 
V.  Heiney,  11  S.  &  R.  250. 

419.  Ill  assumusit  for  money  had  and  received, 
and  money  paid,  laid  out,  dbc.,  evidence  is  not  ad- 
missible that  a  horse  was  received  by  the  defend- 
ant in  exchange  for  a  patent  right.-  Doebler  v. 
Fisher,  14  S.  &  R.  179.  S.  P.  WUlis  v.  Crooker, 
1  Pick.  204. 

420.  This  action  will  not  lie  where  no  money 
has  been  received  before  the  action  was  brought. 
Ralston  v.  Bell,  2  Dall.  242. 

421.  A  contract  for  a  specific  thing,  as  slock, 
&c.y  cannot  be  recovered  upon  as  for  money.  Mor- 
rison V.  Btrkey,  7  S.  <&  R.  246. 

422.  The  action  lies,  in  general,  only  where 
money  has  been  received  by  the  defendant. 
Beardsleu  v.  Root,  11  Johns.  464.  Lucket  v.  Bo- 
hannony  3  Bibb,  378.  Madison  v.  Wallace,  7  J.  J. 
Marsh.  100.  Johnson  v.  Hoggin,  6  J.  J.  Marsh. 
561.    3  J.  J.  Marsh.  6.    IJ.jT  Marsh.  544. 

423.  But  negotiable  notes  received  by  the  de- 
fendant are  often  rcjgarded  as  money,  ib.  Floyd 
v.  Day,  3  Mass.  4057  Hemmenway  v.  Bradford, 
14  Mass.  122.  WilUe  v.  Great,  2  K.  Hamp.  333. 
See  Clark  v.  Pinney,  6  Cow.  297. 

424.  Where,  however,  in  a  trial  of  an  action  for 
money  had  and  received,  it  appeared  that  the  de- 
fendant, having  received  goods  of  the  plaintiff,  un- 
der an  authority  to  dispose  of  them  in  a  particular 
way,  sold  them,  and  took  a  negotiable  note  for 
them,  in  a  manner  not  authorized  by  the  plain- 
tiff's instructions,  which  note  remained  unpaid  in 
his  hands,  it  was  held  that  the  proof  did  not  sup- 
port the  declaration.  Shepard  v.  Palmer,  6  Conn. 
95. 

425.  So  where  the  plaintiff  gave  a  note  for  .the 
price  of  good  articles,  which  were  bad,  but  had 
not  paid  tne  note.     Dean  v.  Mason,  4  Conn.  428. 

426.  Bank  notes,  and  any  other  property,  re- 
ceived as  money,  will  support  the  action,  the  same 
as  if  money  itself  had  been  received.  Mason  v. 
Waite,  17  Mass.  560.  Jinslie  v.  Wilson,  7  Cow. 
662.  ^rms  v.  Ashley,  4  Pick.  74.  See  also  Thomp^ 
son  V.  Sahcoek,  Brayt.  24. 

427.  On  a  count  for  money  had  and  received, 
the  plaintiff  may  recover  the  value  of  property,  if 
the  declaration  contain  other  counts  giving  notice 
of  the  nature  of  the  demand.  Boyd  v.  Logan, 
Cooke,  394. 

428.  Where  an  attorney  orapent  has  discharged 
a  debt  due  to  his  principal,  and  applied  that  debt 
to  pay  his  own  debt,  the  amount  of  the  debt  so 
discharffed  may  be  recovered  in  this  form  of  action. 
BeartlsUy  v.  Koot,  11  Johns.  464. 

429.  So,  where  an  attorney  issued  execution  on 
a  judgment  recovered  by  his  client,  and  bought 
the  land  sold  on  the  execution,  and  paid  for  the 
same  by  discharging  the  judgment,  he  was  held 
liable  to  bis  client  in  this  action,  ib. 

430.  A,  the  administrator  of  an  intestate  estate, 
under  an  order  of  the  surrogate,  sold  certain  land 
of  the  intestate,  and  took  a  bond  and  mortgage 
from  the  purchaser  to  secure  the  consideration. 
He  afterwards  drew  an  order  upon  the  purchaser 
in  favor  of  B  for  part  of  a  debt  aue  from  nis  estate 
to  B,  stating  in  the  order  that  the  amount  should 
be  credited  on  the  bond  and  mortgage ;  but  the 
purchaser  refused  to  pay  the  order,  as  the  bond 
and  mortgage  had  been  assigned  to  C.  It  was 
held  that  A,  having  received  the  full  amount  of 
the  bond  and  mortgage  from  the  assignee,  and 
being  credited  for  the  amount  of  the  debt  to  B,  in 
his  account  with  the  surrogate,  was  liable  in  his 
individual  capacity  to  B  for  the  amount  of  the  or- 
der, as  for  money  had  and  received  for  his  use. 
Mosher  v.  Hubbard,  13  Johns.  510. 

431.  Positive  evidence  is  not,  in  all  cases,  ne- 
cessary that  the  defendant  has  received  money  be*  1 


longing  to  the  plalntilT;  but  where,  ftom  the  fkbta 
proved,  it  is  a  fair  presumption  that  he  has  re- 
ceived it,  the  action  is  maintainable.  TuUle  v. 
Mayo,  7  Johns.  132. 

432.  Where  a  note  was  indorsed  as  collateral 
security,  and  the  indorsee  sued  the  maker  in  his 
own  name,  and  levied  execution  on  his  land,  it 
was  held  that  the  indorser  might  recover  from  the 
indorsee,  in  an  action  for  money  had  and  received, 
the  balance  of  thenote,afler  deducting  the  amount 
of  the  original  debt;  the  satisfaction  of  the  execu- 
tion being  considered  equivalent  to  monev  re- 
ceived by  the  indorsee.  Randall  v.  Richy  11  Mass. 
498.  S.  P.  Morton  v.  Chandler,  8  Greenl.  9.  MU-  ' 
ler  V.  MUltr,  7  Pick.  133.     Sed  vide  3  Conn.  4r.2. 

433.  Under  the  statute  of  Anne  against  gaming', 
this  action  lies  for  money  lost  at  gaming,  though 
the  winner  was  paid  in  goods.  Hook  v.  Boleter, 
3  Har.  &  M'Hen.  348. 

434.  Where  the  defendant  takes  the  plaintiff's 
property,  this  action  will  not  lie,  unless  he  has  re- 
ceived money  for  it.  Parker  v.  FassU,  1  Har.  & 
J.  a39. 

435.  In  assumpsit  for  monej  had  and  received, 
the  plaintiff  may  give  in  evidence  a  receipt  for 
goods  delivered,  signed  by  the  defendant.  Wither- 
tcpv. //i«,9S.  &R.  11. 

436.  A  promise  to  pay  the  balance  of  an  account 
with  a  third  person,  in  consideration  that  a  draft 
of  such  third  person  upon  the  promisor,  in  favor 
of  the  promisee,  be  lelt  with  tne  promisor,  with 
evidence  that  the  draft  was  so  left,  and  of  a  de- 
mand and  refusal,  after  the  subject  matter  of  the 
account  was  closed,  so  that  the  balance  could  be 
ascertained,  will  sustain  a  verdict  in  favor  of  the 
promisee  against  the  promisor,  for  the  balance 
found,  upon  a  count  in  general  indebitatus  as- 
sumpsit, for  money  had  and  received.  Sutton  v. 
Burnett,  1  Aik.  197. 

437.  Where  a  sheriff  made  a  return  to  an  exe* 
cution  that  he  had  received  the  amount  thereof^ 
and  took  notes  from  the  defendant  in  the  execu- 
tion to  indemnify  him  against  a  suit  for  aa  escape, 
and  such  notes  were  subsequently  demanded  by 
the  plaintiff,  it  was  held  that  the  demand  was  a 
ratitication  of  the  act  of  the  officer,  and  that  the 
plaintiff  was  entitled  to  recover  against  him  in  an 
action  of  assumpsit  on  the  money  counts.  Town- 
send  V.  Olin,  5  Wend.  207. 

438.  In  FUgo  v.  Penny,  2  Murph.  182,  it  was 
held  that  where  one  had,  by  mistake,  paid  to  an* 
other  a  $50  bank  note,  instead  of  a  five,  he  could 
not  maintain  an  action  for  money  had  and  re- 
ceived, to  recover  back  forty-five  dollars  —  as  a 
bank  note  is  not  money. 

(  b.)    To  recover  hack  Money  ohUdned  or  paid  by 

Mistake. 

439  Money  paid  under  a  mistake,  or  ignorance 
of  the  law,  but  with  a  knowledge  of  the  facts,  or 
with  the  means  of  such  knowledge,  cannot  be  re- 
covered back.  Elliot  v.  Stoartioout,  10  Pet.  137. 
MotoaU  V.  Wright,  1  Wend.  355.  Clarke  v. 
Dutcher,  9  Cow.  674.  Hubbard  v.  Martin,  8  Yerg. 
498.  Jones  v.  Watkins,  1  Stew.  81.  Dickens  v. 
Jones,  6  Yerg.  483.  See  EUing  v.  Scott,  2  Johns. 
157.  Ladd  v.  Kenney,  2  N.  Hamp.  341.  Lu  v. 
Stuart,  2  Leigh,  76. 

440.  But  ignorance  of  the  law  of  a  foreign  srov- 
ernment,  or  of  another  state,  is  ignorance  of  fact ; 
and  money  paid  by  mistake,  through  ignorance  of 
such  law,  may  be  recovered  back.  Juris  ^noran- 
da  est,  cum  jus  nostrum  ignoramus.  Haven  v. 
Foster,  QV\c\l.  112. 

441 .  Thus,  where  a  citizen  of  Massachusetts  died 
intestate,  seized  of  lands  in  New  York,  leaving  a 
niece,  child  of  one  of  his  sisters,  and  three  neph- 
ews, children  of  another  sister,  his  heirs  at  law 
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■and  by  Ihe  tew  of  New  Torik,  <lw  Imd  there  de- 
■ceoded,  half  to  the  nieoe,  and  the  other  half  to 
the  nephews ;  bat  the  said  heirs,  being  ignoraat 
of  that  law,  eold  the  lands  by  a  joint  release  and 
qaitclaim,  and  each  took  from  the  purchaser  a  bond 
for  payment  of  one  fourth  of  the  price,  which  sey. 
eral  bonds  were  paid  to  the  respective  obligees ; 
the  niece  was  held  entitled  to  recover  one  third  of 
one  fourth  of  the  purchase  money  from  each  of  the 
nephews,  ib. 

442.  And  she  was  held  also  entitled  to  recover, 
in  the  same  manner  and  proportion,  her  part  of 
the  consideration  that  was  paid  and  distributed 
equally  at  the  time  of  the  sale  of  other  lands  in 
New  York.  ib. 

443.  The  lands  of  a  minor,  being  sold  under  an 
act  of  congress  laying  a  direct  tax,  the  purchaser 
agreed  that,  if  his  guardian  would  quiet  a  claim 
oi  a  third  person,  lie  would  quitclaim  his  title, 
under,  the  United  States'  sale,  to  the  minor,  for  the 
Vtj.  and  interest.  The  guardian  did  quiet  the 
claim,  and -the  purchaser  then  refusing  to  quit- 
claim, without  receiving  a  further  sum,  the  gn&T- 
dTan  paid  such  further  sum,  and  received  the  deed, 
being  ignorant  of  the  ri^htof  the  minor,  under  the 
act  of  congress,  to  redefpi  the  land  within  two 
years  afWr  he  should  come  of  age.  Held  that  the 
money  thus  obtained  was  received  wrongfully^ 
and  might  be  recovered  back,  in  an  action  of  gen- 
eral ind^ittUus  assumpsit,  for  money  had  and 
received.     Brown  v.  Sawyer ,  1  Aik.  130. 

444.  Held  that  tlie  maxim,  "  ignorance  of  the 
law  excuseth  no  man,"  is  not  applicable  to  the 
ignorance  of  the  guardian  of  the  right  of  his  ward, 
under  the  act  of  congress,  to  redeem  the  land 
about  which  he  was  contracting ;  and  that  a  re- 
eovery  of  the  land  by  the  minor,  in  an  action  of 
ejectment,  was  a  sumcient  showing  of  title  in  the 
minor,  for  the  purposes  of  this  action,  ib. 

445.  Money  paid  by  mistake,  (which  the  party 
is  not  bv  law  obliged  to  pay,)  under  an  ignorance 
of  the  MLCts,  or  a  misapprehension  of  tlie  state  of 
the  contract  on  which  ne  pays  it,  may  be  recovered 
back.  Pearson  v.  Lordj  6  Mass.  84.  Bond  v. 
Hays,  12  ib.  36.  •  LazeU  v.  MiUer,  15  ib.  208. 
Mowatt  V.  Wright,  1  Wend.  355.  Burr  v.  Feedsr, 
3  Wend.  412.     Dickens  v.  Jones,  6  Yerg.  483. 

446.  If  a  jailer,  not  knowing  that  the  debtor  » 
able  to  maintain  himself,  receive  prison  fees,  on  his 
account,  of  the  creditor,  and  pay  over  to  the  debtor 
the  money  so  received ;  yet  the  creditor  is  enti- 
tled to  recover  the  amount  of  such  fees,  against 
the  jailer,  in  assumpsit,  for  money  had  and  re- 
ceived.    Rose  V.  Shore,  1  Call,  540. 

447.  If  one  man,  by  mistake,  and  without  any 
obligation,  pay  the  debt  of  another,  he  may  recover 
it  back  of  the  person  to  whom  the  money  was 
paid,  unless  the  latter  was  injured  by  the  mistake. 
Tybout  V.  Thowmsan,  2  Browne,  27. 

448.  If  an  inaorser  of  a  note,  who  ia  discharged 
by  not  having  seasonably  received  notice  to  pay, 
or  by  want  of  a  demand  on  the  maker,  pay  the 
money  to  the  holder,  under  a  belief  of  his  liability, 
arising  from  a  misapprehension  of  the  facts,  he 
may  recover  it  back.  Garland  v.  Salem  Bank,  9 
Mass.  406. 

449.  If  the  indorsee  of  a  note  ffive  it  up  through 
a  mistaken  belief  that  it  is  paid,  he  may  recover 
against  the  maker  or  indorser,  on  the  monej 
counts.    Eagle  Bank  v.  Smith,  5  Conn.  71. 

450.  So,  ff  the  payee  of  a  note  give  it  up  by 
mistake,  when  part  only  is  paid,  he  may  recover 
the  balance  of  the  maker  in  the  same  form  of  ac- 
tion. Vermont  State  Bank  v.  Stoddard,  1  Chip.  157. 
Brayt.  24. 

451.  Where  the  defendants  sent  to  the  plaintiffs 
a  bad  check,  which  they  supposed  and  affirmed 
that  they  had  of  the  plamtifis,  but  which  in  fact 


was  reeeitwd  of  aooftlier  bank,  tad  the  plaintiffs/ 
confiding  in  the  defendants'  statement,  paid  them 
the  money  for  the  check,  and  did  not  discover' 
their  mistake  till  the  drawe?  of  tiie  check  had 
failed ;  it  was  held  that  the  plaintiffs  were  enti- 
tled to  recover  back  the  money  so  paid,  and  that 
the  defendants  could  not  defend  on  the  ground 
of  the  plaintiffs'  delay,  as  it  was  occasioned  by  their 
confidence  in  the  mistaken  affirmation  of  the  de- 
fendants themselves.  Union  Bank  v.  Bank  of 
United  States,  3  Mass.  74. 

452.  To  deprive  a  party  of  his  action  for  money 
voluntarily  paid,  when  it  was  not  due,  it  must 
appear  that  it  was  paid  with  a  full  knowledge  that    * 
it  ought  not  to  be  paid.     IVaiU  v.  Leggett,  S  Cow. 

lyp. 

453.  Two  persons  go  to  a  bank  at  the  same  time, 
and  one  deposits  money  there,  which  the  other 
claims  as  his  own,  and  has  carried  to  his  account, 
but  without  the  knowledge  of  the  person  deposit- 
ing it,  who  does  nothing  to  countenance  the  mis- 
take ;  an  action  lies  for  ite  recovery,  by  the  real 
owner  of  the  money,  against  the  bank.  Winter  v. 
Bank  of  New  York,  2  Caines,  337. 

454.  Where  a  bill,  having  been  regularly  pro- 
tested for  non-payment,  was  afterwards  paid,  supra 
protest,  by  the  drawee,  with  all  charges,  on  tlie  - 
second  set  of  exchange,  and  the  first  of  exchange, 
with  the  protest  for  non-payment,  having  been  re- 
turned to  the  drawer,  he  also,  without  knowledge 
of  the  previous  payment  by  the  drawee,  paid  the 
amount  of  the  bill,  with  damages,  &c. ;  held  that 
the  payment  by  the  drawee,  being  made  to  the 
general  indorsee,  who  had  the  legal  title,  must  be 
considered  valid,  and  that  the  amount  paid  after- 
wards by  the  drawer,  being  money  paid  by  mistake 
of  the  fact,  might  be  recovered  back  in  an  action 
of  assumpsit  for  money  had  and  received.    Durkin 

V.  Cranston,  7  Johns.  442. 

455.  The  plaintiff  and  the  defendant's  testator 
were  jointly  concerned  in  brokeraee,  the  testator 
having  advanced  capital  to  be  used  for  their  joint 
profit,  for  which  the  plaintiff  gave  his  notes  on 
interest ;  and  the  plaintiff  accounted  and  paid  to 
the  testator  half  the  profits,  on  the  actual  slate  of 
the  accounte  at  the  time  of  each  dividend,  without 
reference  to  any  losses  that  might  arise  on  the 
debts  due  to  the  concern ;  after  Uie  testator's  death, 
his  executor  (the  defendant)  demanded  of  the 
plaintiff  the  whole  amount  of  said  notes  and  in- 
terest from  the  last  dividend,  and  threatened  a 
suit,  if  the  notes  were  not  paid ;  the  plaintiff  paid 
them  accordingly,  and  then  brought  an  action  to 
recover  what  ne  had  overpaid  in  the  dividends, 
having  regard  to  the  debte  supposed  to  be  bad. 
Held  that  the  money  was  recoverable,  as  having 
.been  paid  by  mistake.    Bond  ▼.  Hayty  12  Mass. 

4.56.  If  a  purchaser  of  goods  pays  ibr  them  partly 
in  money,  and  gives  a  jlnmiissory  note  for  the 
balance,  and  afterwards  discovers  that  tlirough 
mistake  the  amount  of  the  note  and  money  ex- 
ceeds the  price  of  the  goods,  he  may  immediately 
sustain  an  action  to  recover  back  the  excess. 
Whitcomb  V.  Wiaiams,  4  Pick.  228. 

457.  He  may  recover  back  such  excess,  even 
after  he  has  paid  a  judgment  on  the  note,  though 
he  knew  of  the  mistake  when  the  suit  on  the  note 
was  commenced,  and  neglected  to  prove  it  by  way 
of  set-off.  ih.    See  Posf,  (e.) 

458.  Where  a  sheriff  sold  lands  on  execution, 
and  jMiid  the  proceeds  to  the  judgment  creditor,  the 
parties  not  knowing  that  there  was  a  mortgage, 
which  took  priority  of  the  judgment,  it  was  held 
that  the  mortgagee,  on  relinquishing  his  right 
under  the  mortgage,  might  recover  the  money 
from  such  creditor,  .as*  paid  to  him  by  mistake 
Ashe  V.  liwngston,  2  Bay,  80. 
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459.  Wheve,  o«  m  tettlevMiit  and  deliretiiif  op  of 
a  boady  dec.,  the  obligor,  by  mictake,  was  credited 
with  a  year's  tatereat  that  be  had  not  paid,  he  was 
held  Uable  to  an  action  for  money  had  and  re- 
ceived  to  recover  it  of  him.  TinMor  v.  May,  8 
Wend.  561. 

460.  A  public  officer  may  recoTer,  in  assumpsit, 
for  monev  had  and  received,  money  which,  by 
mistake,  he  has  acknowledged  to  liave  received, 
in  his  official  character,  of  the  defendant;  as 
where  a  public  receiver  allowa  to  the  defendant, 
as  paid  to  him,  in  his  capacity  of  receiver,  a  sum 
that  ought  not  to  have  been  allowed.  Smith  v. 
Seattmy  Minor,  7.5. 

461.  If  an  administrator,  supposing  the  intes- 
tate's estate  to  be  solvent,  pay  his  debts  volunta- 
rily, and  the  estate  prove  afterwards  to  be  insol- 
vent, he  may  recover  back  the  difference  between 
the  sum  so  paid  and  the  distributive  share  of  the 
creditors  to  whom  it  was  paid,  as  money  paid 
under  a  misapprehension  of  the  facts.  Walker  r. 
UiUf  17  Mass.  380.  ^UUr,  if  he  so  pay,  supposing 
at  the  time  that  the  estate  is  insolvent,  ib. 

462.  In  Maryland,  the  administrator  cannot  re- 
cover back  money  paid  to  a  distributee,  or  his 
guardian,  on  new  debts  appearing  against  the  in- 
testate, and  being  recovered  by  suit.  His  remedy 
is  in  chancery.  Turner  v.  EgerUm^  1  Gill  ol 
Johns.  430.  434. 

463.  A  bill  of  exchange,  drawn  on  England, 
was  not  accepted,  but  was  not  protested  for  non- 
acceptance,  nor  was  it  presented  for  payment,  nor 
protested  for  non-payment,  until  several  months 
after  the  drawee's  bankruptcy,  who  had,  when  the 
bill  was  first  presented,  funds  of  the  drawer  in  his 
hands;  the  drawer  (in  order  to  release  a  ship, 
which  be  had  pledged  to  a  third  person,  who  sub- 
sequently obtained  the  protested  bill,  and  refused 
to  deliver  the  ship  unless  both  bis  original  claim 
and  the  bill  were  paid)  paid  the  bill ;  Mid  that,  if 
the  drawer  paid  under  ignorance  of  the  non-pro- 
test, or  to  procure  a  relinquishment  of  the  lien  on 
his  ship,  the  payment  being  involuntary,  or  under 
a  mistake,  the  amount  miffht  be  recovered  back. 
CAass  v.  Ta^oTf  4  Har.  &.  J.  54. 

464.  Nor  would  it  make  any  difference  though 
the  drawer  had  received  a  diviaend  from  the  baiUE- 
rnpt's  estate,  except  as  to  that  amount,  ib. 

465.  A  remitted  £500  to  B,  in  London,  to  pay  a 
bill  for  the  same  sum,  drawn  by  his  attorney,  C,  on 
Bj  pursuant  to  an  agreement  between  them.  The 
bill  having  been  presented  for  payment  before  the 
funds  had  reached  the  hands  of  B,  it  was  returned 
protested.  Afterwards,  another  bill  for  £112,  IO5., 
drawn  also  by  C,  as  attorney  of  A,  in  favor  of  D, 
was  presented  to  B.  who  accepted  and  paid  it,  out 
of  the  £500,  which  nad,  in  the  mean  time,  come  to. 
his  hands.  It  was  held  that,  though  the  £500 
were  placed  in  the  bands  of  B,  for  a  specific  pur- 
pose, yet  C  had  no  right  of  action  against  u  to 
recover  back  the  money  paid  to  him,  but  must 
look  to  the  other  parties,  to  rectify  the  mistake,  if 
any  was  made.     Dey  v.  Murray j  9  Johns.  171. 

466.  An  underwriter  who  has  paid  a  loss  on  a 
policy  cannot  recover  it  back,  unless  he  make  out 
affirmatively  a  clear  case  of  mistake  as  to  the  fact 
or  the  law.     EUing  v.  SeoUf  2  Johns.  157. 

467.  An  officer  seized  and  sold  the  goods  of  A 
on  an  execution  against  B,  and  paid  over  the  pro- 
ceeds to  the  judgment  creditor.  Held  that  the 
officer  could  not  recover  back  this  money,  as  paid 
by  mistake,  though  he  had  been  compelled  by  suit 
to  pay  A  the  value  of  the  goods.  BissdL  v.  Ed- 
foartUf  5  Day,  94. 

468.  Where  money  is  paid  by  the  plaintiflT  to 
the  defendant,  by  mistake,  notice  of  the  mistake,  and 
demand  of  repayment,  befbre  bringing  a  salt  to  re- 
cover it  back,  are  not  necessary ;  for  the  party  re- 


ceiving money,  pay  Older  a  aistaka  of  laela^  is  not 
a  bailee  or  trustee,  nor  d«M  his  doty  to  tetnrn  it  arise 
upon  request.  If  notice  and  demand  were  neccssaiy, 
putting  a  letter,  containing  such  notice  and  de- 
mand, directed  to  the  delendant,  into  the  post-' 
office,  is  sufficient.  UUea  Bamk  v.  Vmn  Gieson,  18 
Johns.  4^. 

469.  Where  parties  have  settled  accounts  and 
given  discharges,  very  strong  evidence  only  will 
authorize  a  recovery  as  for  a  mistake.  Barton  v. 
DynUtpy  2  Rep.  Con.  CL  140. 

470.  A  set-off  of  money  paid  on  a  note  will  not 
be  allowed  in  a  snbse<|Deni  action,  on  the  principle 
of  recovering  back  money  paid  by  mistake,  where 
the  party  who  paid  it  was  maker  of  the  note,  and 
ignorant,  at  the  time,  that  it  had  not  been  indoraed 
by  the  payee  to  the  holder,  if  it  appear  that  the 
note  was  transferred  to  the  holder  before  it  fell 
due,  and  the  omission  to  indorse  it  was  an  ina^ 
vertence  only.  FrankUn  Bank  v.  Eaynumd*  3 
Wend.  69. 


(c.)     To  recover  back  Money  paid  on  an  Jlgri 

wU  has  been  rescinded,  and  on  a  Consideration 
that  has  failed;  and  herein  of  eounieifeit  Money 
and  forged  Jfoles.    See  Actioks,  X. 

471.  Assumpsit  lies  to  recover  back  money  paid 
on  an  agreement  that  has  been  rescinded.  GiiUt 
V.  Maynardf  5  Johns.  85. 

472.  As  where  money  is  advanced  on  an  agree- 
ment for  the  sale  of  lands,  which  the  defendant 
afterwards  refuses,  or  is  unable  to  convey,  ik, 
Eames  v.  Savage,  14  Mass.  425.  Lyon  v.  JhmakU, 
4  Conn.  350. 

473.  But  to  entitle  the  plaintiff  to  recover,  in 
such  case,  he  must  show  that  he  has  tendered  the 
purchase  money,  and  demanded  a  deed.  Hmdaon 
V.  Swift,  20  Johns.  24. 

474.  A,  as  B*s  agent,  agreed  with  C,  in  writing, 
to  sell  him  a  house  and  lot,  and  that  on  payment 
of  the  money  B  should  eiye  C  a  deed.  The  money 
was  paid  to  A,  who,  before  the  payment,  had  told 
C  that  if  any  difficulty  should  arise  about  the 
title,  he  (A)  was  good  for  the  money,  and  woold 
return  it.  In  an  action  by  G  alainst  A  to  recover 
back  the  money,  it  was  proved  that  a  claim  bad 
been  made  to  part  of  the  lot,  and  that  it  had  been 
enclosed  with  a  fence  by  D,  and  that  no  deed  had 
been  made  or  offered  to  C.  The  coart  refused  to 
direct  the  jury  that  parol  evidence  was  inadmissi- 
ble to  prove  tnat  a  claim  had  been  made  to  the  lot, 
&c.,  or  to  direct  them  that  the  plaintiff  was  not 
entitled  to  recover.     Clokerty  v.  Creek,  3  Har.  & 

'  J.  428.  * 

475.  Defendant  was  indebted  to  A,  who  was 
indebted  to  B,  who  was  indebted  to  the  plaintiff: 
they  all  met  together,  and  the  defendant  aided 
A  in  successfully  assigning  to  the  plaintiff  a  debt 
which  belonged  to  neither,  and  by  this  means  A 
paid  his  debt  to  B,  and  B  paid  his  debt  to  the 
plaintiff,  and  A  credited  the  defendant.  Held  that 
the  plaintiff  mijght  disaffirm  the  contract,  and 
maintain  an  action  for  money  had  and  received 
against  the  defendant.  Dickson  v.  Cunningham, 
Mart.  &  Terg.  203. 

476.  So,  where  part  of  the  purchase  money  of 
goods  which  the  plaintiff  had  agreed  to  call  for, 
and  take  within  a  certain  time,  was  paid  in  ad- 
vance, and  the  plaintiff  did  not  call  within  the 
time,  but,  some  time  afler  the  expiration  of  it,  de- 
manded the  goods,  and  the  defendant  refused  to 
deliver  them,  the  plaintiff  was  held  entitled  to 
recover  back  the  money  paid  in  advance.  And  a 
demand  of  the  money,  before  bringing  the  action, 
is  unnecessary.  Nor  will  a  tender  of  it  extin- 
guish the  right,  but  will  only  preclude  a  claim 
of  interest.  Raymond  v.  Bcamard,  12  Johns. 
274. 
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477.  Money  ptid  in  ■drsnee  on  tecount  of  per- 
Tiees  to  be  penbrmedy  may  be  reentered  back  in 
ease  of  non-performanee,  m  an  action  for  money 
had  and  received.  And  the  defendant  is  not 
bound  to  show  a  performance  of  the  agreement  on 
hn  part ;  but  the*  plainttlf  most  prove  the  non- 
performance,     ffheder  v.  Bwirdf  12  Johns.  363. 

479.  So  where  A,  who  woa  building  a  vessel, 
lyreed  with  three  others  that  they  should  own 
tnree  sixteenths  of  the  vessel,  and  pay  that  pro- 
portion of  the  bilb,  and  one  of  tlie  three  did  so 
pay,  bat  the  other  two  did  nut;  and  A  neither 
executed  nor  tendered  a  bill  of  sale  to  him  who 
made  the  payment,  but  employed  the  vessel  on  his 
own  account;  it  was  held  that  the  money  so  paid 
might  be  recovered  from  A.  Davis  v.  MarsUm,  6 
Mass.  199. 

479.  S<f  money  may  be  recovered  back,  which 
has  been  paid  for  foods  sold  on  a  warranty,  ex> 
press  or  implied,  that  they  are  of  a  specified  kind 
or  ouality,  when  they  prove  to  be  of  a  difierent 
kind,  or  inferior  quality,  after  a  return,  or  an  offer 
to  return  them,  though  the  vendor  were  innocent. 
Bradford  v.  Mardy^  13  Mass.  139.  Conntr  v. 
Hendersarif  15  Mass.  319.  Martin  v.  Howil,  2  Const. 
Rep.  750. 

480.  So  where  a  contract  of  sale  is  rendered  void 
by  the  fraud  of  the  seller,  and  which  the  buyer 
us  rescinded  by  a  seasonable  return  or  offer  to 
return.  KimbaU  v.  Cunningham,  4  Mass.  502. 
See  Jforton  v.  Young ,  3  Greenl.  30. 

481.  But  money  so  paid  cannot  be  reclaimed, 
where  the  property  is  of  any  value,  unless  the 
buyer  first  returns,  or  offers  to  return  it.  Conner 
V.  Henderson,  ubi  sup.  Warren  v.  Wheeler,  1  Chip. 
159.     Wharton  v.  O'Hara,  2  N.  &  M.  65. 

482.  The  plaintiff  mufet  be  in  a  situation  to  re- 
store the  defendant  tliat  for  which  the  money  was 
paid,  or  show  that  the  defendant  prevented  it. 
Reed  v.  M'Grete,  5  Ham.  386. 

483.  Nor  will  this  action  lie  to  recover  back  the 
difference  in  price  between  a  sound  and  unsound 
article  sold.    2  N.  &^  M.  65. 

484.  To  recover  back  money  paid  on  a  contract 
which  had  failed,  the  defendant,  who  had  brought 
covenant  on  the  contract,  was  not  allowed  to  prove 
that  at  the  payment  of  the  monejr  he  offered  to 
relinquish  tne  contract,  the  plaintiff  having  then 
no  knowledge  of  the  failure  of  the  consideration. 
MarshaU  v.  ^ott,  Addis.  361. 

485.  So,  after  an  agreement  for  the  conveyance 
of  lands  has  been  exeonted  by  payment  of  the 
consideration  and  delivery  of  the  deed,  in  which 
the  number  of  acres  is  expressed,  if  the  vendee 
should  find  a  deficiency  in  the  quantity,  he  cannot 
bring  an  action  for  money  had  and  received,  to 
recover  a  prop<Mrtional  part  of  the  consideration 
money:  his  relief,  if  any  where,  is  in  equity. 
Howes  V.  Barker,  3  Johns.  506. 

486.  If  there  be  a  defect  in  the  title  of  an  estate 
contracted  to  be  sold,  so  that  the  vendor  cannot 
make  a  good  title,  and  he  suppresses  the  fact 
fraudulently,  and  thereby  obtains  part  of  the  pur- 
chase money,  the  purchaser  may  recover  it  back. 
Lyon  V.  Ennoble,  4  Conn.  350. 

4S7.  A  bought  certain  goods  of  B,  and  in  an 
adjustment  of  accounts  me  value  of  tlie  goods 
was  allowed  to  B,  who  afler wards  refused  to  de- 
liver them,  and  converted  them  to  his  own  use. 
Held  that  A  might  regard  the  contract  pa  rescind- 
ed, and  recover  the  price  of  the  goods  in  an  action 
for  money  had  and  received.  Danfortk  v.  Dewey, 
3  N.  Hamp.  79. 

4A8.  Where  a  note  payable  in  a  year  was  given 
as  the  consideration  for  a  written  engagement  of 
the  payee  to  convey  a  brig  to  the  maker  at  a  fu- 
ture day,  and  the  payee  immediately  sold  the  note 
for  its  amount  in  money,  afler  which  the  origi- 
VOL.  I.  37 


nal  contract  was  iMcxBded,  the  inaker  of  tlie  note 
was  held  entitled  to  recover  that  amount  of  the 
payee,  though  the  year  had  not  elapsed.  Chap* 
man  v.  Shaw,  5  Greenl.  59. 

489.  Whenever  money  is  paid  in  consideration 
of  an  agreement  that  is  void  for  want  of  authority 
in  one  of  the  parties  to  make  it,  the  money  may 
be  recovered  back.  Fowler  y.  Shearer,  7  Mass.  3i. 
Spring  V.  Cofin,  10  Mass.  31. 

490.  If  a  notBf  void  in  its  creation,  is  indorsed    - 
bona  fide  and  for  a  valnable  consideration,  the  in- 
dorsee may  recover  back  the  money  paid  to  the 
indorser.     Payne  y.  Trexevant,  2  Bay,  23.      Copp 
V.  M'lhigaU,  9  Mass.  1. 

491.  An  assignee  of  a  note,  assigned  without 
recourse,  may  maintain  assumpsit  for  money  paid 
to  the  assignor)  if  the  latter  fraudulently  misrep-    - 
resented  the  ability  of  the  maker  to  pay.    HarUm 
V.  Sraies,  Minor,  106. 

492.  Money  paid  to  the  assignee  of  a  note  by 
the  maker  cannot  be  reclaimed  on  the  ground  that 
as  between  him  and  the  assignor  the  consideration 
has  failed.     Hunt  v.  Martin,  2  Litt.  85. 

493.  Where  the  consideration,  on  which  money 
was  paid,  fails,  the  money  may  be  recovered  back 
in  this  form  of  action.  Spring  y.  Coffin,  10  Mass. 
34.  Lacoste  v.  Floiard,  1  Rep.  Con.  Ct.  40?. 
Wharton  v.  O'Hara,  2  N.  d^  M.  65.  Duncan  v. 
Bell,  ib.  153.     Pettibone  v.  Boberts,  2  Root,  258. 

494.  And  in  such  case,  the  measure  of  damages 
is  the  sum  paid,  and  the  jury  cannot  give  damages 
for  the  plaintiff's  loss  by  disappomtment,  &c. 
JVeeZ  V.  Deans,  1  N.  &  M.  210. 

-  495.  Where  the  plaintiff  has  merely  given  his 
own  negotiable  note  for  a  consideration  that  has 
failed,  at  cannot  recover  of  the  payee  in  a  suit 
for  money  had  and  received.  Van  Ostrand  v. 
Reed,  1  Wend.  424.  Miter,  where  he  has  trans- 
ferred the  note  of  a  third  person,  which  the  de- 
fendant received  as  payment  Rtso  y.  Barber, 
3  Cow.  272. 

496.  Where  A  purchases  a  land  wamuit,  and, 
not  knowing  that  it  is  invalid,  sells  it  to  B  for  a 
valuable  consideration,  and  it  is  then  declared  to 
be  void,  B  may  recover  back  the  price.  Boyd  v. 
Anderson,  1  Overt.  438. 

497.  So,  if  one  purchase  a  foreign  bill  of  ex- 
change, which  he  loses  before  it  is  presented,  and 
the  seller  refuse  to  sriye  a  second  bill,  the  purchas- 
er may  recover  back  the  purchase  money.  Mur- 
ray  v.  Carrott,  3  Call,  873. 

498.  Where  the  plaintiff  purchased  of  an  offi- 
cer, at  a  sale  under  an  execution  issued  by  a  jus* 
tice  of  the  peace,  all  the  Citle  and  inierest  m  a 
lease  for  five  years,  and  tlie  officer  refused  to  ex- 
ecute a  conveyance  of  the  premises  or  to  return 
the  money  paid,  it  was  held  that  there  was  a  fail- 
ure of  consideration,  as  such  interest  could  not 
be  sold  under  a  justice's  execution,  and  that  the 
plaintiff  was  entitled  to  recover  back  the  money. 
Putnam' Y.  Westcott,  19  Johns.  73, 

499.  If   underwriters    expressly   acknowledge, 

by   the  terms  of  the   policy,   the   receipt  of  3ie     * 
premium,  and  the  insured  be  entitled  to  a  return 
of  it,  he  may  recover  the  amount  in  this  action, 
though  he  gave  his  note  therefor,  and  has  not  paid 
it.     Hewmenw(*y  v-  Bradford,  14  Mass.  121. 

500.  Where  money  is  paid  as  difference  in  an 
exchange  of  horses  by  plaintiff  and  defendant, 
and  iht  defendant  receives  money  on  a  subseauent 
sale  of  the  horse  received  by  him,  and  the  norse 
received  by  the  plaintiff  is  reclaimed  by  an  owner 
from  whom  it  was  stolen;  this  action  lies  to, re- 
cover back  the  money.  Hook  v.  Robison,  Addis. 
271. 

501 .  The  legislatures  of  Pennsylvania  and  New 
Jersey  passed  an  act  to  incorporate  "  The  Com- 
munication Company,*'  and  both  states  appointed 
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the  same  persoiifl  commissioners,  who  appointed 
agents  to  obtain  subscriptionB  for  the  stock.  The 
pTaintiiF  subscribed  for  twenty  shares,  and  paid 
the  first  instalment.  A  sufficient  number  of  shares 
was  subscribed  for  to  entitle  the  company  to  let- 
ters patent  from  New  Jersey,  which  were  grranted, 
but  none  were  granted  by  Pennsylvania.  The 
plaintiff  was  held  entitled  to  recover  of  the  agents 
the  money  he  had  paid  on  his  subscription,  de- 
ducting his  proportion  of  all  reasonable  charges. 
Wharton  v.  Hudson,  3  Rawie,  390. 

502.  Where  A,  by  a  special  contract,  in  consi^- 
eration  of  a  sum  advanced  by  B,  undertook  to  de- 
liver cotton  which  was  to  be  sold  at  New  Orleans, 
and  delivered  part  thereof,  which  was  sold  at  Liv- 
erpool, and  the  residue  was  not  delivered  ;  it  was 
held  that  B  might  rescind  the  special  contract,  and 
sue  under  the  common  counts  for  the  overplus  of 
the  sum  advanced  to  A.  Hancock  v.  Tanner,  4 
Stew.  &  Port.  262. 

50^  A  person  to  whom  a  bond  is  transferred, 
without  assignment,  having  used  due  diligence  to 
recover  the  money  of  the  obligor  without  success, 
may  maintain  an  action  for  money  had  and  re- 
ceived, against  the  person  from  whom  he  received 
it,  who  can  defend  himself  only  by  an  express 
stipulation  to  the  contrary.  M'Kie  v.  Davis,  2 
Wash.  219. 

504.  Where  money  was  paid  to  the  prize-master 
of  a  privateer,  for  a  share  of  the  prizes  which  she 
might  take  on  an  intended  cruise,  and  before  the 
commencement  of  the  cruise  news  of  peace  ar- 
rived, and  the  cruise  was  thereupon  abandoned  ;  it 
was  held  that  the  money  could  not  be  recovered 
back,  as  on  a  failure  of  consideration,  because,  by 
the  return  of  peace,  the  enterprise  had  become  un- 
lawful, and  each  party  might  equally  have  foreseen 
the  event.     Woodward  v.  Cowing,  13  Mass.  216. 

505.  Where  there  was  an  agreement  to  form  a 
joint  stock  company  for  the  purchase  of  a  steam 
brig,  the  stock  to  consist  of  ^25,000,  to  be  divided 
into  one  hundred  shares,  one  fourth  of  the  subscrip- 
tion to  the  stock  to  be  paid  on  delivery  of  the  biU 
of  sale  of  the  Tessel,  and  the  residue  by  instal- 
ments ;  and  one  of  the  subscribers  paid  ten  per 
cent,  of  his  subscription  to  the  owner  of  the  ves- 
sel, and  the  vessel  was  afterwards  burned  before  she 
had  been  delivered,  or  a  bill  of  sale  executed :  the 
party  was  held  entitled  to  recover  back  the  money 
so  paid  in  advance.  Murray  ▼.  Richards,  1 
Wend.  58. 

506.  Where  a  yendor  was  exonerated  from  the 
delivery  of  a  slave  then  out  of  his  possession, 
whom  he  had  sold,  and  for  whom  he  was  paid,  and 
afterwards  he  persuaded  or  enticed  the  slave  to 
abscond,  so  that  the  purchaser  never  got  possession 
of  him,  no  action  can  be  maintained  to  recover 
back  the  purchase  money  as  money  had  and  re- 
ceived by  him  to  the  use  of  the  vendee.  The  ac- 
tion could  have  been  maintained,  if  it  had  been 
the  vendor's  duty  to  deliver  the  slave,  and  he  had 
refused.  The  proper  remedy  here  is  a  special 
action  on  the  case  for  persuading  or  enticing  the 
slave  to  abscond.  Murphy  v.  Barron,  1  Har.  & 
Gill,  258. 

507.  A  agreed  to  pay  B  $400  in  notes,  &c.,  and 
B  agreed  to  deliyer  A  a  slave.  A  paid  $300, 
and  died.  B  failed  to  deliyer  the  slaye.  A's 
executors  maintained  an  action  to  recover  back 
the  $300.    Harrison  v.  Chilton,  6  Yerg.  293. 

.  508.  A,  haying  no  title  to  land,  but  only  a  writp 
ten  engagement  of  the  owner  that  A  should  re- 
ceive a  title  thereto  by  deed,  agreed  to  sell  the 
land  to  B.  B,  knowing  this  fact,  paid  A  a  sum 
in  advance,  and  agreed  to  pay  the  residue  by  in- 
stalments. Held  that  he  could  not  recover  back 
the  money  so  paid  by  him.  Smith  v.  Haynes, 
9  Greenl.  128. 


509.  Nor  can  mone^  be  reclaimed,  which  was 
paid  in  part  consideration  of  a  conveyance  of  land 
on  conditions  to  be  performed  by  the  gnCntee, 
though  the  grantor  has  resumed  the  land  for  con- 
dition broken.  Frost  v.  Frost,  2  Fairf.  235.  See 
WUey  y.  White,  3  Stew.  &  Port  355. 

510.  When  land  has  been  sold  by  the  loan  offi- 
cers for  the  arrears  doe  on  a  mortgage,  the  prop- 
erty of  the  owner  is  altogether  divested  ;  and  he 
cannot,  afterwards,  compel  the  purchaser  to  le- 
convey  the  land  to  him,  on  repaying  the  purchase 
money;  and  where  there  has  been  no  previous 
agreement  between  the  owner  and  purchaser,  the 
latter  cannot  be  deemed  to  have  purchased  as 
trustee  for  the  former ;  and  even  if  there  were  a 
parol  agreement  to  that  effect,  it  would  still  be 
void  by  the  statute  of  frauds;  'and,  therefore, 
where  the  owner  of  land  sold  by  the  loaSi  officers 
paid  the  purchaser  a  sum  of  money  to  release  his 
interest,  he  cannot  maintain  an  action  for  money 
had  and  received,  to  recover  it  back,  as  received 
unconscientiously,  whether  there  was  a  previous 
parol  agreement  or  not,  in  relation  to  the  subject. 
SherriU  v.  Crosby,  14  Johns.  358. 

511.  Where,  on  a  parol  agreement  for  the  ex- 
change of  lands,  which  is  void  by  the  statute  of 
frauds,  the  plaintiff  delivered  to  the  defendant  the 
promissory  note  of  a  third  person,  as  a  pledge,  to 
be  forfeited  in  case  of  the  plaintiff's  non-compli- 
ance with  the  agreement,  and  the  defendant  re- 
ceived payment  of  the  note,  the  plaintiff  may  re- 
cover the  amount  of  the  note  from  the  defendant, 
the  delivering  of  the  note  being  without  consider- 
ation.    Rice  v.  Peet,  15  Johns.  503. 

512.  So  of  money  paid  on  a  parol  purchase  of 
land  which  the  vendor  does  not  convey.  Hunt  v. 
Sanders,  1  Marsh.  552,  Mien  v.  Booker,  2  Stew. 
21.  Maddera  v.  Smith,  3  Stew..  119.  Grant  y/ 
Craigmiles,  1  Bibb,  206.  Bedenger  v.  WhiUamore, 
2  J.  J.  Marsh.  563. 

513.  Miter,  if  the  yendor  is  in  no  default,  and 
is  able  and  willing  to  convey  the  land.  Dougherty 
y.  Goggin,  1  J.  J.  Marsh.  374.  2  ib.  563. 

514.  Where  money  is  paid  for  land  conveyed 
by  deed  of  release  and  quitclaim,  it  cannot  be  re- 
covered back,  though  the  title  be  wholly  defectiye, 
unless  there  be  fraud  on  the  part  of  the  yendor. 
Gates  y.  Winslow,  1  Maes.  65.  •  HigUy  v.  Smithy 
1  Chip.  409.  S.  P.  WaUis  v.  WaUis,  4  Mass.  135. 
Emerson  y.  Washington  County,  9  Greenl.  94. 

515.  Where  money  is  paid  on  the  giying  of  a 
deed  of  bargain  and  sale  of  land,  and  no  land 
exists  of  the  description  contained  in  the  deed,  an 
action  to  recover  back  the  money  will  lie,  on  the 
ground  of  mistake,  imposition, or  deceit;  and  the 
deed  is  admissible  in  evidence.  D*Utriecht  y. 
Melchor,  1  Dall.  428.  See  WiUon  y.  Jordan,  3 
Stew.  &  Port.  92. 

516.  A  drew  an  order  on  B,  in  favor  of  C, 
expressed  to  be  for  value  received ;  but  before  it 
was  presented  to  B,  A  directed  B  not  to  pay  it. 
It  was  held  that  C  might  maintain  this  action 
against  A  without  first  presenting  the  order  to  B. 
Ciuid  y.  Moore,  6  N.  Hamp.  33. 

517.  Money  advanced  on  a  subscription,  by 
which  the  signer  had  agreed  to  pay  a  certain  sum 
to  A  provided  he  vyould  establisn  a  certain  insti- 
tution, may  be  recovered  back  if  the  institution 
be  not  established  withui  a  reasonable  time.  Car- 
ter V.  Carter,  14  Pick.  424. 

518.  Where  property  is  sold  by  a  debtor,  to 
defraud  creditors,  and  is  nevertheless  seized  and 
sold  on  execution  against  him,  the  vendee  cannot 
recover,  in  assumpsit,  the  value  thereof  against 
the  yendor.    SurloU  v.  Beddow,  3  Monr.  111. 

519.  Where  one  of  two  copartners  obtained 
money  on  a  note  payable  at  a  future  day,  si^ed 
by  him  with  the  name  of  the  firm,  and  with  a 
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forgtd  mdoTaemeBi  of  a  third  penoOf  the  lender 
was  held  eotitled,  on  diacovering  the  forgeryi  to 
an  action  for  money  had  and  received,  even  before 
the  maturity  of  the  note,  against  the  partners  to 
whose  use  the  money  had  gone'.  Manufacturers 
and  Mechanics*  Bank  v.  Gore,  15  Mass.  75. 

520.  The  same  doctrine  was  applied  where  Uiere 
was  no  evidence  that  the  money  went  to  the  use 
of  the  firm.     Boardman  v.  -Gwre,  15  Mass.  331 . 

521.  Where  two  agreed  by  parol  to  purchase 
land,  and  the  deed  was  taken  in  the  name  of  one 
of  them,  and  the  other  died;  held  that  his  admin- 
istrator might  recover  of  the  survivor  tlie  money 
paid  by  the  deceased,  the  contract  being  orignally 
vitiated  by  the  fraud  of  the  defendant.  Pennock 
V.  Freeman,  1  Watts,  401. 

5221  The  damages,  in  such  case,  are  not  to  be 
measured  by  any  profit  made  by  a  subsequent  sale 
of  the  land ;  but  as  the  contract  must  be  wholly 
disaffirmed,  the  plaintiff  can  claim  only  what  he 
had  paid    i6. 

5mm.  Where  payment  of  a  note  is  made  in  coun- 
terfeit bank  bills,  the  person  making  payment  be- 
ing innocent,  the  pa^^ee  may  recover  of  him  the 
amount  of  such  bills  in  an  action  for  money  had 
and  received.  Young  v.  Adams,  6  Mass.  182. 
6.  P.  Mvdd  V.  Reeves,  2  Har.  <&  J.  368.  Har- 
graite  v.  Dusenbury,  2  Hawks,  326.  Markle  v. 
Hatfield,  2  Johns.  455.  Keene  v.  Thompson,  4 
Gill  &  Johns.  463. 

524.  But  if  one,  who  has  received  counterfeit 
notes  or  bills  in  payment  of  a  debt,  do  not  return 
or  offer  to  return  them  within  a  reasonable  time, 
the  receiver  will  be  considered  as  having  waved 
his  right  to  recover  the  amount'  of  them  irom  the 
payer.  Salem  Bank  v.  Gloucester  Bank,  17  Mass. 
1.  Gloucester  Bank  ▼.  Salem  Bank,  ib.  33.  Ray- 
mond v.  Boar,  13  S.  &  R.  318. 

525.  And  if  one  on  whom  bills  are  drawn,  or  by 
whom  they  purport  to  be  made,  pay  them  or  re- 
ceive them  in  payment,  by  himself  or  his  agent, 
aRer  having  sufficient  opportunity  to  examine 
them,  he  will  be  considered  as  having  adopted 
them  as  his  own,  and  cannot  recover  back  the 
amount  from  an  innocent  payer.    17  Mass.  1.  33. 

526..,When  a  payment  is  made  bona  fide  to  a 
bank  in  notes  purporting  to  be  its  own,  and  they 
are  received  as  cash,  but  are  afterwards  discovered 
to  be  forged,  the  bank  cannot  maintain  an  action 
against  the  payer  for  the  amount  Bank  of  United 
States  V.  Bank  of  Georgia,  10  Wheat.  333.  Glou- 
cester Bank  v.  Salem  Bank,  17  Mass.  33. 

527.  So  where  a  check  was  presented  to  a  bank 
in  which  the  plaintiff  kept  an  account,  and  it  was 
entered  to  his  credit  as  cash,  and  was  soon  after- 
wards discovered  to  be  forged,  it  was  held  Tthe 
plaintiff  being  innocent)  that  he  was  entitled  to 
recover  the  amount  thereof  from  the  bank.  Levy 
V.  Bank  of  United  States,  4  dall.  234.     1  Binn.  27. 

528.  W ,  the  clerk  of  K,  a  merchant,  in  the  fair 
course  of  his  trade,  had  a  certificate  offered  him 
for  sale,  which  G,  who  heard  him  inauiring  of  H 
whether  it  was  genuine,  told  him,  ii  he  ^ught, 
that  he,  G,  would  mve  him  5s.  6d.  in  the  pound 
for  it;  after  which,  iV,  in  behalf  of  K,  bougnt  the 
certificate,  and  then  G,  having  once  or  twice  ap- 
plied to  W  to  know  whether  he  would  sell  it, 
Doucrht  it  of  him,  and  afterwards  brought  assump- 
sit, for  money  had  and  received,  a^^inst  K,  on  the 
ground,  that  the  certificate,  on  beinjgr  presented  to 
the  treasurer,  was  pronounced  by  him  to  be  coun- 
terfeit, but  without  any  other  proof  that  it  was 
really  so.  Upon  a  demurrer  to  the  evidence,  it 
was  adjudged  that  the  plaintiff  could  not  recover. 
Knox  V.  Garland,  2  Cail,  241. 

3ee  Agrxiciisnt,  464. 


(  d.)  To  recover  hack  Monty  paid  on  an  illegal  Con* 
tract;  and  on  Compmsion  or  Duress, 

529.  Where  money  has  been  paid  upon  an  ille- 
gal transaction,  if  the  party  paying  it  be  not 
equally  goUtv  with  the  other  party,  as  where  the 
latter  has  taken  advantage  of  the  former,  and  op- 
pressed him,  it  may  be  recovered  back.  Worcester 
V.  Eaton,  11  Mass.  376« 

530.  Payment  of  usurious  interest  is  regarded 
as  made  on  the  lender's  availing  himself  of  the 
borrower's  distress,  and  an  action  lies  to  recover 
back  the  excess  beyond  legal  interest,  the  parties 
not  being  in  pari  delicto,  ib.  Boardman  v.  Roe, 
13  Mass.  105  Bond  v.  Hays,  12  Mass.  35.  mea- 
ton  V.  Hihhard,  20  Johns.  290. 

531.  The  plaintiff,  having  agreed  with  the  de- 
fendant for  a  loan  of  money,  with  an  understand- 
ing that  the  interest  was  to  be  after  the  rate  of  20 
per  cent.,  procured  one  G  to  execute  with  hfrn 
a  joint  and  several  note  for  the  amount.  The  debt 
and  interest  at  20  per  cent,  was  afterwards  paid  by 
G,  in  consequence  of  an  arrangement  with  the 
plaintiff;  the  plaintiff  having  had  the  sole  use  of 
the  money :  all  which  transactions  were  previous 
to  the  passage  of  the  Vermont  act  of  the  12th  No- 
vember, 1622.  Held,  1.  that  an  action  of  indebita- 
tus assumpsit  will  lie  to  recover  back  the  usury  so 
paid ;  2.  tnat  the  action  was  well  brought  by  the 
borrower,  without  joining  the  co-obligor,  his  sure- 
ty.    Davis  V.  Hoy,  2  Aik.  103. 

532.  But  the  excess  only,  and  not  the  principal 
and  leffal  interest,  can  be  recovered  back,  though 
the  whole  contract  was  illegal,  and  might  have 
been  avoided.  20  Johns.  ^0.  Bearce  v.  Bar-- 
stow,  9  Mass.  48. 

5^.  Money  fairly  paid  over  to  the  winner,  in 
case  of  an  illegal  and  void  wager,  cannot  be  re» 
covered  back.  Perkins  v.  Eaton,  3  N.  Haihp.  152. 
Rust  V.  GoU,  9  Cow.  169.  MCvUum  v.  Gourlay, 
8  Johns.  147.  livingston  v.  Wootan,  1  N.  &  M. 
178. 

534.  Alitor,  if  the  money  be  in  the  "hands  of  a 
stake-holder,  though  the  wager  be  lost.  Vischer 
V.  Yates,  11  Johns.  23.  Perkins  v.  Hyde,  6  Yerg. 
228.  3  N.  Hamp.  152.  Cohtra,  Yates  ^v.  Foot, 
12  Johns.  1. 

535.  Or  if  the  stake-holder  pay  H  over,  after  no- 
tice to  detain  it.  1  N.  &•  M.  ITo.  Jacobs  v.  Wal- 
ton^ 1  Harring.  496. 

536.  Where  money  or  other  property  has  been 
paid  on  a  contract  which  is  illegal,  ana  where  the 
parties  are  in  pari  deUeto,  it  cannot  be  recovered 
back.  Greenwood  v.  Curtis,  6  Mass.  381.  Bar^ 
nard  v.  Crane,  1  Tyler,  457.  Burt  y.  Place, 
6  Cow.  431.  Pearson  v.  Lard,  6  Mass.  84.  Bab- 
cock  v.  Thompson;  3  Pick.  446. 

537.  Thus  monev  paid  in  consideration  of  the 
composition  of  a  felony  cannot  be  recovered  back. 
Worcester  v.  Eaton,  if  Mass.  368.  3.  P.  Merwin 
v.  Huntington,  2  Conn.  209. 

538.  Nor  money  received  under  a  contract  made 

in  violation  of  the  statute  to  prevent  and  punish     * 
champerty   and    maintenance.      Best  V'   Strong, 
2  Wend.  319. 

See  Attoeitet,  &c,  401. 

539.  Nor  money  paid  to  a  town  for  the  office  of 
constable,  it  having  been  put  up  at  auction  before 
the  choice.  Groton  y.  Waldoborough,  2  Fairf. 
306. 

540.  So,  if  money  is  received  by  A  for  the  use 
of  B,  in  pursuance  of  an  illegal  contract  between 
them,  B  cannot  recover  the  money  of  A.  Denny 
v.  Lincoln,  5  Mass.  385. 

541.  In  Gary  v.  Prentice,  1  Root,  91,  where  the 
plaintiff*s  vessel  was  detained  by  the  defendant, 
who  commanded  at  the  fort  at  New  London,  be-. 
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eaufle  the  plaintiff. had  not  given  bond  according 
to  law,  and  the  plaintiff  g;ave  him  $145  to  let  him 
go  to  aea  without  giving  bond,  it  waa  held  that 
the  plaintiff  was  entitled  to  recover  back  the 
money,  aa  paid  on  an  illegal  consideration.  See 
also  utiea  Insurance  Company  v.  Kip^  8  Cow.  20. 

542.  Where  one  advances  money  to  another  in 
furtherance  of  a  contract  between  tliem  which  is 
a  violation  of  law,  and  the  contract  is  only  par* 
tially  carried  into  effect,  so  that  a  portion  of  the 
money  thus  advanced  is  unexpendea,  such  unex- 
pended balance  cannot  be  recovered  back.  Per- 
kins V.  Savag6jji6  Wend.  412. 

543.  If  an  officer  exact  higher  fees  for  his  ser- 
vices than  the  law  prescribes,  the  excess  may  be 
recovered  back  in  this  form  of  action.  Walker  v. 
i/am,  2  N.Hamp.  241. 

544.  If  one  pay  taxes  that  are  illegally  assessed 
on  him,  whetner  paid  by  oompuls6ry  process  or 
not,  he  may  recover  back  the  money.  Where 
collectors  have  a  warrant,  directing  them  to  dis- 
train for  unpaid  taxes,  the  person  taxed  is  not 
considered  as  having  made  a  voluntary  payment, 
by  omitting  to  compel  the  collector  to  distrain 
before  payment.'  Jinugbury  W,  and  C.  M,  Com- 
pany V.  Inhobitanis  of  Amesfmry^  J  7  Mass.  461. 
Perry  v.  DaveTy  12  Pick.  206.  Sumner  v.  Parish 
in  DorrhestfTyA  Pick.  361.  Atwater  v.  Woodbridge^ 
(i  Conn.  223.  PresUm  v.  Bostony  12  Pick.  7.  Ad- 
am V.  LUehfidd,  10  Conn.  127. 

545.  But  where  one  is  overrated  in  the  assess- 
ment of  taxes,  either  by  including  property,  in 
tlie  valuation,  for  which  he  is  not  liable  to  be 
taxed,  or  of  which  he  is  not  the  owner,  and  he 
pays  the  amount  of  the  excessive  tax,  he  cannot 
recover  it  back.  His  remedy,  in  such  ease,  is  by 
application  (under  Massachusetts  statute)  for  an 
abatement.     Oabom  v.  Danvers,  6  Pick.  98. 

546.  Where  one  obtains  money  by  extortion  or 
oppression,  or  by  taking  an  undue  advanta^  of  a 
party's  situation,  or  by  deceit  and  mala  fide j  and 
ought  not  to  retain  it,  this  action  lies.  Goddard 
V.  Btdow^  1  N.  &  M.  45.  Moiealt  v.  Wright^ 
1  Wend.  360.  Mathers  v.  Pearson,  13  S.  &  R. 
2.')8.  Bliss  V.  Thompson^  '4  Mass.  488.  Bours  v. 
Watson,  1  Rep.  Con.  Ct.  394. 

•  547.  So  where  money  has  been  paid  under  such 
duress  or  necessity  as  gives  it  the  character  of 

{payment  by  compulsion  —  as  money  paid  to  re- 
ease  a  raft  of  lumber  detained  in  order  to  exact 
an  illegal  toll.     Chase  v.  Dwinal,  7  Greenl.  334. 

548.  Where  there  is  an  arrest  for  improper  pur- 
poses, without  just  cause ;  or  an  arrest  for  a  just 
cause,  but  without  lawful  authority ;  or  an  arrest 
for  a  just  cause  and  under  lawful  authority,  for  an 
improper  purpose,  and  the  person  pays  money  for 
his  discharge,  he  may  recover  it  back  in  this  ac- 
tion.   RicCardson  v.  Duncan,  3  N.  Hamp.  508. 

549.  So,  where  a  coUeetor  has  wrongfully  de- 
manded tonnage  duty,  or  light  money,  and  it  has 
been  compulsorily  paid,  or  in  order  to  obtain  a 
clearance  which  was  refused  till  payment  was 
made,  the  money  may  be  recovered  back,  with- 
out showing  notice  to  the  collector  not  to  pay 
over  the  money  to  the  United  States.  Ripley  v. 
Gelston,  9  Johns.  201. 

550.  Where  an  American  vessel  was  seized  by 
the  collector  of  the  customs,  for  a  breach  of  the 
non-intercourse  acts  of  1810,  and  the  seizure  was 
withdrawn,  and  the  vessel  and  cargo  liberated,  as 
not  being  equitably  liable  to  condemnation;  out 
the  clerk  of  the  court  refused  to  give  an  order 
for  the  delivery  of  the  property,  until  his  fees  were 
paid ;  held  tfaie  exaction  of  them  was  illegal,  and 
the  costs  might  be  recovered  back  in  any  court 
having  competent  jurisdiction.  CUnton  v.  Strongs 
9  Johns.  370 


551.  A  ooDeetor  is  liabls  to  be  raed  for  te  n* 

covet  J  of  an  excess  of  duties  paid  to  him,  and  by 
him  paid  oyer  in  good  faith  into  the  treasury  of  toe 
United  States,  if  notice  Were  given  him  at  the 
time  of  paying  such  excesA,  that  the  duties  were 
charged  too  high,  and  that  the  party  paid  for  the 
purpose  of  obtaining  possession  of  the  goods,  and 
mtended  to  sue  to  recover  back  the  excess,  and 
gave  notice  to  the  collector  not  to  pay  it  into  the 
treasury.     Elliot  v.  Swartwout,  10  Pet.  137. 

552.  Aliter,  if  no  protest  be  made  at  the  time  of 
so  paying,  nor  notice  given  not  to  pay  over  the 
money,  uor  of  an  intention  to  sue  to  recover  it 
back.  ib. 

553.  A  stockholder  in  an  insurance  company 
assigned  his  stock  to  tlie  plaintiff,  who  paid  instal- 
ments on  it,  but  the  company  refused  to  transfer 
the  stock  unless  the  plaintiff  would  pay  them  the 
amount  of  certain  notes  of  the  assignor,  which 
they  held,  and  which  were  not  then  due.  The 
assignor  being  insolvent,  and  the  plaintiff  having 
no  way  of  in£mnifying  himself,  but  by  procuring 
a  transfer,  he  paid  tlie  money  accordingly.  This 
was  hold  to  be  a  compulsofy  payment,  and  the 
plaintiff  recovered  back  the  money.  Bates  v. 
AVi0  York  Insurance  Company,  3  Johna.  Cas.  238. 
See  Ante,  463. 

554.  A  suit,  in  which  property  was  attached, 
was  settied  before  entry,  and  a  percentage  charged 
as  part  of  the  costs;  the  defendant  objected  to  Uiis 
charge,  but  finally  paid  it.  Held  that  he  could  not 
recover  it  back.  Rawson  v.  Porter.  9  Greenl. 
119. 

555.  Judgment  was  recovered  on  a  note,  and 
also  on  a  mortgage  made  to  secure  it ;  no  costs 
were  taxed  in  the  suit  on  the  note.    The  defend- 


ant, in  consideration  of  the  plaintiff's  discharging 

"  ng  a  deed  of 

the  land,  paid  the  costs  of  the  suit    Held  tiiat  he 


the  judgment  on  the  note,  and  taking  a  deed 


could  not  recover  them   back.     Chaee  v.  May, 
Brajt.  25. 

5o6.  Where  a  tenant  pays  money  under  an  im- 
pending distress,  which  is  not  enforced  under  cir- 
cumstances of  wilful  oppression  or  abuse,  but  is 
bona  fide  resorted  to  for  recovery  of  rent  alleged 
to  be  in  arrear,  he  cannot  reclaim  the  money,  in 
assumpsit,  though  no  rent  were  actually  due. 
His  remedy  is  by  an  action  of  trespass,  &«. 
Colu>ell  V.  Peden,  3  Watto,  327. 

(  e.)  To  recover  back  Money  paid  on  Legal  Process, 
or  affected  by  a  Judgmont,  &c. 

557.  Money  paid  on  a  judgment,  that  is  after- 
wards reversed  or  vacated,  may  be  recovered  back 
in  this  action.  Homer  v.  Barret,  2  Root,  156. 
Ihtncan  v.  Kirkpatrick,  13  S.  &  R.  292.  Sturges 
V.  AUis,  10  Wend.  354.  Duncan  v.  Ware,  5  Stew. 
Sl  Port.  119.  Green  v.' Stone,  1  Har.  A  J.  405. 
Clark  V.  Penney,  6  Cpw.  297.  Jamaica  v.  Guil- 
ford, 2  Chip.  103.  See  Dennett  v.  JYevers,  7 
Greenl.  399,  Post,  598. 

558.  So  of  money  paid  on  an  execution  issued 
on  a  satisfied  judgment.  Ift^nsr  v.  Bulkley,  15 
Wend.  321.  See  also  More  v.  Trumpbour,  5 
Cow.  488. 

559.  But  if,  on  the  reversal  of  a  judgment,  the 
court  make  an  order  of  restitution,  assumpsit  will 
not  lie.    13  S.  dlD  R.  292. 

560.  And  if  a  judgment  be  assigned  in  satisfac- 
tion of  a  debt,  and  the  assignee  coflect  and  receive 
the  money,  and  the  judgment  be  afterwards  re- 
versed, the  money  cannot  be  recovered  back  from 
the  assignee.    Lyman  v.  Edwards,  2  Da;^,  153. 

561.  Money  levied  by  a  sheriff  on  a  judgment 
that  is  afterwards  reversed,  cannot  be  recovered 
back  by  indeb,  ass.  for  money  had  and  received, 
without  proof  that  it  was  actually  received  bv  the 
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oriffind  plaintiff,  or  wai  ftp{died  to  his  qm.    Isom 
y.  Johns,  2  Manf.  STS. 

562.  Where  a  jadgment  if  reversed  in  the  su- 
preme court,  anci  a  venire  de  novo  awarded,  and 
the  defendant  in  error  pays  the  costs  on  such  re- 
versal, and  takes  down  the  record  to  the  common 
pleas,  where  he  again  obtains  judgment,  he  may 
recover  back  the  costs  so  paid.  HamiUon  v.  Aeliny 
3  Watts,  222. 

563.  Where  a  judgment  against  a  garnishee  in 
attachment  is -reversed  for  mere  irregularity,  and 
it  appears  that  the  amount  he  paid  thereon  was 
jostly  due  to  the  original  defendant,  and  by  him 
to  the  original  plaintiff,  the  money  so  paid  cannot 
be  recovered  back.  Duncan  v.  nare,  5  Stew.  &, 
Port.  119. 

564.  Where  judgment  has  been  recovered  before 
a  competent  court,  the  party  paying  that  judgment 
•hall  not  recover  the  money  back,  in  another  ac- 
tMB,  while  the  judgment  remains  in  force.  Brun- 
son  V.  Bacon,  i  Root,  210.  Morton  v.  CItandler, 
7  Greenl.  45.  Loring  v.  Mansfield,  }7  Mass.  394. 
Carter  v.  Canterburj,  3  Conn.  461.  Homer  v. 
riSh,  1  Pick.  439.  Peek  v.  Woodbridge,  3 
Day,  36. 

6SIS.  Assumpsit  will  not  lie  to  recover  back  the 
amount  of  a  judgment  in  an  inferior  court,  on  the 
ground  that  the  money  was  not  due,  and  has  been 
unconscientiously  recovered.  Cobb  v.  Curtis,  8 
Johns.  470. 

566.  Money  collected  under  a  regular  judgment 
cannot  be  recovered  back  on  the  ground  that  evi- 
dence of  a  good  defence  has  since  been  discovered 
to  have  existed.     WhUe  v.  Ward,  9  Johns.  232. 

567.  Assumpsit  for  money  had  and  received 
will  lie  by  an  indorser  of  a  note  against  the  hold- 
er, to  recover  back  money  paid  under  a  judgment 
against  such  indorser,  where  the  holder,  previously 
to  the  payment,  makes  an  arrangement  with  a  prior 
iiidorser,  by  which  he  discharges  him,  or  enteis 
into  a  covenant  not  to  sue  him.  Broton  v.  Wil- 
Uams,  4  Wend.  360. 

568.  Where  a  note  given  for  property  sol^  ft 
recovered  by  judgment  and  paid,  the  vendee  can- 
not recover  back  the  amount  thus  paid,  though  he 
show  that  the  title  to  the  property  failed.  iSUden 
V.  Curtis,  2  N.  Hamp.  61. 

569.  Money  collected  by  an  execution  issued, 
or  UQder  a  judgment  entered,  irregularly,  may  be 
recovered  back  in  SMumpsit.  Jttdson  v.  Eslava, 
Minor,  71. 

*  570.  Where  ajudgment  was  regularly  recovered, 
in  an  action  for  renta  and  profits,  the  judgment 
debtor  was  permitted  to  recover  back,  in  another 
action,  the  money  paid  by  him  in  satisfaction  of 
the  judgment  —  on  the  ground  that  it  had  since 
been  ascertained,  by  the  reversal  of  another  judg- 
ment against  another  person,  that  the  judgment 
creditor  was  not  entitled  to  retain  the  rents  and 
profits  so  recovered  by  him.  LazeU  v.  Miller,  15 
Mass.  207. 

571.  But  where  judgment  was  recovered  for  the 
amount  apparently  due  on  a  promissory  note,  on 
which  jpayments  had  been  made,  but  not  indorsed, 
and  which  payments  the  promisor  neglected  to 
show  in  reduction  of  the  damans,  as  he  might 
have  done,  (he  having  appeared  m  the  action,)  he 
was  not  permitted  to  recpver  back  the  money,  so 
paid  by  him,  in  another  action.  Loring  v.  Mans- 
field, 17  Mass.  394.  De  Sylva  v.  Henry,  3  Porter, 
132.    See  also  7  Mass.  24. 

572.  So  where,  in  a  like  case,  the  promisor 
was  defaulted  without  having  appeared,  he  was 
still  held  not  entitled  to  recover  back  the  money 

Slid  and  not  indorsed.  TiUon  v.  Gordon,  1  N. 
amp.  33.  See  also  12  Mass.  271.  Contra, 
Jtou>e  y.  Sndth,  16  Mass.  306.  See  Whiteomb  y. 
WUliams,  Aa§,  456.  457. 


573.  Where  an  attorney,  in  wIiom  hands  a  note 
was  placed  for  collection,  received  part  pay  there- 
of, afler  action  commenced,  and  nevertheless  took 
judgment  for  the  whole  amount  of  the  note,  on 
default  of  the  promisor,  it  was  held  Uiat  the  lat- 
ter might  recover  of  the  attorney  the  money  so 
paid,  though  the  attorney  had  paid  it  over  to  the 
creditor.     Foioler  v.  Shearer,  7  Mass.  14. 

574.  A  second  action  to  recover  money  cannot 
be  maintained  upon  evidence  once  offered  and  re- 
jected in  the  trial  of  a  like  action  between  the 
same  parties.     Smiik  v.  IVhiting,  11  Mass.  445. 

575.  If  the  maker  of  a  note,  indorsed  aHer  it 
was  due,  has  previously  paid  it  to  the  payee,  and 
in  an  action  by  the  indorsee  neglects  to  show  pay- 
ment, he  cannot  maintain  an  action  for  money 
had  and  received  against  the  payee.  Loomis  v. 
Pulver,  9  Johns.  244. 

576.  Money  paid  in  pursuance  of  an  award  of 
arbitrators,  even  under  a  parol  submission,  cannot 
be  recovered  back,  unless  the  award  were  obtained 
by  some  artifice  or  fraud  of  ^e  other  party.  JVcio- 
buryport  M.  Ins.  Co.  v.  Oliver,  8  Mass.  402. 
S.  P.  Homes  v.  Aery,  12  Mass.  134.  Bulkley  v. 
Stewart,  1  Day,  130. 

577.  Nor  money  received  under  a  judgment  in 
a  foreign  attachment,  laid  in  a  foreign  country, 
however  erroneous  the  decision  may  Se..  Messier 
V.  Amory,  1  Yeates,  533.  Rapalje  v.  Emory,  2 
Dali.  51.  231. 

578.  But  where  a  judgment  had  been  obtained 
against  A  in  a  court  of  common  law  of  the  state 
of  New  York,  in  an  action  to  recover  the  price  of 
land  sold,  it  was  held  that  this  action  would  lie  in 
Pennsylvania  to  recover  back  the  money  paid  un- 
der the  judgment,  A  not  haying  had  it  in  his 
power,  in  the  action  in  New  York,  to  give  fraud  in 
evidence,  in  consequence  of  there  l^ing  a  court 
of  chancery  in  that  state.  Wright  v.  Towers, 
1  Browne,  Appx.  1. 

579.  Where  land  of  one,  who  afletwards  be- 
came insolvent,  was  sold  under  a  collusive  judg- 
ment, and  purchased  for  the  alleged  judgment 
creditor,  it  was  held  that  the  trustee  of'^auch  iji- 
ft>Ivent  could  nt>t  recover  the  price  for  which  the 
land  was  bid  off  at  auction  —  no  money  in  fact 
having  been  received.  IfunUecker  v.  Ueiney,  11 
S.  &  R.  250. 

580.  Two  residents  in  Indiana  being  in  New 
Orleans,  one  sued  the  other  there  on  his  indorse- 
ment of  a  note,  which  the  maker  failed  to  pay 
when  due.  On  process  being  served,  the  indorser 
paid  the  money,  and  on  his  return  to  Indiana,  sued 
to  recover  it  back,  alleging  that  he  paid  it  through 
ignorance,  that  undue  advantage  was  taken  of  his 
situation,  and  that  no  attempt  had  been  made  to 
collect  the  money  from  the  maker  of  the  note. 
Held  that  he  had  no  right  of  action.  Watson  v. 
Cunningham,  1  Blackf.  S2l. 

581 .  W  purchased  a  quantity  of  flour  from  O 
and  C,  for  the  payment  of  which  he  gave  them 
his  note,  dated  the  10th  of  August,  1810,  at  eighty- 
five  days,  and  shipped  the  flour  to  Martinique  on 
the  18th  of  August,  where  the  vessel  arrived  on 
the  5th  of  October.  On  the  24th  of  August,  W 
assigned  the  bill  of  lading  and  flour  to  N  and  W, 
to  indemnify  them  as  his  indorsers  on  certain 
promissory  notes,  which  they  had  paid,  being  for 
more  than  the  value  of  the  flour.  W,  when  he 
assigned  tlie  bill  of  lading  to  N  and  W,  was 
wholly  insolvent,  and  was  discharged  as  an  insol- 
vent debtor ;  but  he  was  in  good  credit  when  he 
purchased  the  flour.  About  the  last  of  August, 
O  and  C  sent  their  agent  to  Martinioue  to  seize 
the  cargo  of  the  vessel,  to  secure  the  debt  due  to 
them.  He  arrived  there  before  the  vessel,  insti 
tuted  a  suit  in  the  court  of  St.  P.,  and  when  th9 
vessel    arrived,  the   cargo  waa  sei^4  and  coq* 
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eaiiae  the  plaintiff,  hiid  not  i^ven  bond  according 
to  law,  and  the  plaintiff  gave  him  $145  to  let  him 
go  to  sea  without  giving  bond,  it  was  held  that 
the  plaintiff  waa  entitled  to  recover  back  the 
money,  as  paid  on  an  illegal  consideration.  See 
also  (Jtiea  Insurance  Company  v.  Kipf  8  Cow.  20. 

542.  Where  one  advances  money  to  another  in 
fnrtherance  of  a  contract  between  them  which  is 
a  violation  of  law,  and  the  contract  is  only  par- 
tially carried  into  effect,  so  that  a  portion  of  the 
money  thus  advanced  is  unexpendea,  such  unex- 
pended balance  cannot  be  recovered  back.  Per- 
kins V.  8avag6jAb  Wend.  412. 

543.  If  an  officer  exact  higher  fees  for  his  ser* 
vices  tlian  the  law  prescribes,  the  excess  may  be 
recovered  back  in  this  form  of  action.  Walker  v. 
Ham,  2JX.  Hamp.241. 

544.  If  one  pay  taxes  that  are  illegally  assessed 
on  him,  whether  paid  by  compulsory  prficess  or 
not,  he  may  recover  back  the  money.  Where 
collectors  have  a  warrant,  directing  them  to  dis- 
train for  unpaid  taxes,  the  person  taxed  is  not 
considered  as  having  made  a  voluntary  pavment, 
by  omitting  to  compel  the  collector  to  distrain 
l)efore  payment.'  Jimeebury  W.  and  C.  M.  Cowf 
puny  V.  Inhabitants  of  Amesbury,  J  7  Mass.  461. 
Perry  v.  Dover ,  12  Pick.  206.  Sumner  v.  Parish 
in  Dorchester  J  A  Pick.  361.  Jilwater  y.  IVoodbridge, 
G  Conn.  223.  Preston  v.  Boston,  12  Pick.  7.  Ad- 
am V.  LUehfieldf  10  Conn.  127. 

545.  But  where  one  is  overrated  in  the  assess- 
ment of  taxes,  either  by  including  property,  in 
tlie  valuation,  for  which  he  is  not  liable  to  be 
taxed,  or  of  wluch  he  is  not  the  owner,  and  he 
pays  the  amount  of  the  excessive  tax,  he  cannot 
recover  it  back.  His  remedy,  in  such  case,  is  by 
application  (under  Massachusetts  statute)  for  an 
abatement.     Osbom  7.  Danvers,  6  Pick.  98. 

546.  Where  one  obtains  money  by  extortion  or 
oppression,  or  by  taking  an  undue  advanta^  of  a 
party's  situation,  or  by  deceit  and  mala  fide y  and 
ought  not  to  retain  it,  this  action  lies.  Goddard 
V.  Bidow,  1  K.  &  M.  45.  Mowatt  v.  WrigJu, 
1  Wend.  360.  Mathers  v.  Pearson,  13  S.  &  R. 
258.  Bliss  V.  Thompson,  A  Mass.  488.  Bours  v. 
Watson,  1  Rep.  Con.  Ct.  394. 

547.  So  where  money  has  been  paid  under  such 
duress  or  necessity  as  gives  it  the  character  of 

{»ayment  by  compulsion  —  as  money  paid  to  re- 
ease  a  rail  of  lumber  detained  in  order  to  exact 
an  illegal  toll.     Chase  v.  Dwiwd,  7  Greenl.  134. 

548.  Where  there  is  an  arrest  for  improper  pur- 
poses, without  just  cause;  or  an  arrest  for  a  just 
cause,  but  without  lawful  authority  ;  or  an  arrest 
for  a  just  cause  and  under  lawful  authoiity ,  for  an 
improper  purpose,  and  the  person  pays  money  for 
his  discharge,  he  may  recover  it  back  in  this  ac- 
tion.   RicSardson  v.  Duneanj  3  N.  Hamp.  508. 

549.  So,  where  a  collector  has  wrongfully  de- 
manded tonnage  duty,  or  light  money,  and  it  has 
been  compulsorily  paid,  or  in  order  to  obtain  a 
clearance  which  was  refused  till  pavment  was 
made,  the  money  may  be  recovered  back,  with- 
out showing  notice  to  the  collector  not  to  pay 
over  the  money  to  the  United  States.  Ripley  v. 
Gelston,  9  Johns.  201. 

550.  Where  an  American  vessel  was  seized  by 
the  collector  of  the  customs,  for  a  breach  of  the 
non-intercourse  acts  of  1810,  and  tlie  seizure  was 
withdrawn,  and  the  vessel  and  cargo  liberated,  as 
not  being  equitably  liable  to  condemnation;  but 
the  clerk  of  the  court  refused  to  ffive  an  order 
for  the  delivery  of  the  property,  untu  his  fees  were 
paid ;  held  the  exaction  of  them  was  illegal,  and 
the  costs  might  be  recovered  back  in  any  court 
having  competent  jurisdiction.  Clinton  v.  Strong, 
6  Johns.  370 


551.  A  collector  is  liable  to  be  raed  'for  te  n* 
covery  of  an  excess  of  duties  paid  to  him,  and  bj 
him  paid  over  in  eodd  faith  into  the  treasury  of  the 
United  States,  if  notice  ^ere  given  him  at  the 
time  of  paying  such  excesA,  that  the  duties  were 
charged  too  high,  and  that  the  party  paid  for  the 
purpose  of  obtaining  possession  of  the  goods,  and 
intended  to  sue  to  recover  back  tlie  excess,  and 
gave  notice  to  the  collector  not  to  pay  it  into  the 
treasury.     Elliot  v.  Swartwoutf  10  Pet.  137. 

552.  Altter,  if  no  protest  be  made  at  the  time  of 
so  paying,  nor  notice  given  not  to  pay  over  the 
money,  nor  of  an  intention  to  sue  to  recover  it 
back.  ib. 

553.  A  stockholder  in  an  insurance  company 
assigned  his  stock  to  the  plaintiff,  who  paid  instal- 
ments on  it,  but  the  company  refused  to  transfer 
the  stock  unless  the  plaintiff  would  pay  them  the 
amount  of  certain  notes  of  tiie  assignor,  which 
they  held,  and  which  were  not  then  due.  The 
assignor  being  insolvent,  and  the  plaintiff  having 
no  way  of  inoemnifying  himself,  but  by  procuring 
a  transfer,  he  paid  tiie  money  accordingly.  This 
was  held  to  be  a  compulsofy  payment,  and  the 
plaintiff  recovered  back  the  money.  Bates  v. 
A*eio  York  Insurance  Company,  3  Johns.  Cas.  238. 
See  Antty  463. 

554.  A  suit,  in  which  property  was  attached, 
was  settled  before  entry,  and  a  percentage  charged 
as  part  of  the  costs ;  the  defendant  objected  to  this 
charge,  but  finally  paid  it.  Held  that  he  could  not 
recover  it  back.  Rateson  v.  Porter,  9  Greenl. 
119. 

555.  Judgment  was  recovered  on  a  note,  and 
also  on  a  mortgage  made  to  secure  it ;  no  costs 
were  taxed  in  the  suit  on  tbe  note.  The  defend- 
ant, in  consideration  of  the  plaintiff's  discharging 
the  judgment  on  the  note,  and  taking  a  deed  of 
the  land,  paid  the  costs  of  the  suit.  Held  tiiat  he 
could  not  recover  them  back.  Chaee  v.  May, 
Brayt.  25. 

556.  Where  a  tenant  pays  money  under  an  im- 
pending distress,  which  is  not  enforced  under  cir- 
cumstances of  wilful  oppression  or  abuse,  but  is 
bona  fide  resorted  to  for  recovery  of  rent  alleged 
to  be  in  arrear,  he  cannot  reclaim  the  money,  in 
assumpsit,  though  no  rent  were  actually  due. 
His  remedy  is  by  an  action  of  trespass,  &c. 
Colwell  V.  Peden,  3  Watts,  327. 

(  e.)  To  recover  back  Money  paid  on  Legal  Process, 
or  affected  by  a  Judgment,  &c. 

557.  Money  paid  on  a  judgment,  that  is  after- 
wards reversed  or  vacated,  may  be  recovered  back 
in  this  action.  Homer  v.  Barret,  2  Root,  156. 
Duncan  v.  Kirkpatriek,  13  S.  &  R.  292.  Sturges 
V.  Allis,  10  Wend.  354.  Duncan  v.  Ware,  5  Stew. 
&  Port.  119.  Green  y.'Stone,  1  Har.  &  J.  405. 
Clark  V.  Penney,  6  Cpw.  297.  Jamaica  v.  Gto^- 
ford,  2  Chip.  103.  See  Denrult  v.  Jfevers,  7 
Greenl.  399,  Post,  598. 

558.  So  of  money  paid  on  an  execution  issued 
on  a  satisfied  judgment.  Wisner  v.  Bulkley,  15 
Wend.  321.  See  also  More  v.  Trumpbour,  5 
Cow.  488. 

559.  But  if,  on  the  reversal  of  a  judgment,  the 
court  make  an  order  of  restitution,  assumpsit  will 
not  lie.    13  8.  &^R.  292. 

560.  And  if  a  iudgrment  be  assigned  in  satisfac- 
tion of  a  debt,  and  the  assignee  coflect  and  receive 
the  money,  and  the  judgment  be  afterwards  re- 
versed, the  money  cannot  be  recovered  back  from 
the  assignee.    Lyman  v.  Edtoards,  2  Day,  153. 

561.  Money  levied  by  a  sheriff  on  a  judgment 
that  is  afterwards  reversed,  cannot  be  recovered 
back  by  indeb.  ass.  for  money  had  and  received, 
without  proof  that  it  was  actually  received  bv  the 
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oriffinfl!  plaintiff,  or  wai  applied  to  his  nae.    Jwm 
▼.  JohM,  3  Manf.  272. 

562.  Where  a  jadgment  ia  reyersed  in  the  su- 
preme court,  and  a  venire  de  novo  awarded,  and 
tlie  defendant  in  error  pays  the  costs  on  such  re- 
Teraal,  and  takes  down  the  record  to  the  common 
pleaa,  where  he  again  obtains  judgment,  he  may 
reeover  back  the  costs  so  paid.  HamiUon  v.  AsliUf 
3  Watts,  222. 

563.  Where  a  judgment  against  a  garnishee  in 
attachment  is  ^reversed  for  mere  irregularity,  and 
it  appears  that  the  amount  he  paid  thereon  was 
jostly  due  to  the  ori^nal  defendant,  and  by  him 
to  the  original  plaintiff,  the  money  so  paid  cannot 
be  recovered  back.  Duncan  v.  nare^  5  Stew.  &, 
Port.  119. 

664.  Where  judgment  has  been  recovefred  before 
a  competent  court,  tlie  party  paying  that  judgment 
•hall  not  recover  the  money  back,  in  another  ac- 
tion, while  the  judgment  remains  in  force.  Brun- 
eem  v.  Baantf  1  Root,  210.  Morton  v.  C/iandleTf 
7  Greenl.  45.  Loring  v.  Mansfield^  }7  Mass.  394. 
Qtrter  v.  CunierhurVf  3  Conn.  461.  Homer  v. 
rak,  1  Pick.  439.  Puk  v.  WoodhrUgt,  3 
Day,  36. 

^(65.  Assumpsit  will  not  lie  to  recover  back  the 
amount  of  a  judgment  in  an  inferior  court,  on  the 
ground  that  the  money  was  not  due,  and  has  been 
unconscientiously  recovered.  Cobb  v.  Curtis,  8 
Johns.  470. 

566.  Money  collected  under  a  regular  judgment 
cannot  be  recovered  back  on  the  ground  that  evi- 
dence of  a  good  defence  has  since  been  discovered 
to  have  existed.     White  v.  Ward,  9  Johns.  232. 

567.  Assumpsit  for  money  had  and  received 
will  lie  by  an  indorser  of  a  note  a^inst  the  hold- 
er, to  recover  back  money  paid  under  a  judgment 
against  such  indorser,  where  tlie  holder,  previously 
to  the  payment,  makes  an  arrangement  with  a  prior 
indorser,  by  which  he  discharges  him,  or  enteis 
mto  a  covenant  not  to  sue  him.  Broien  v.  WU' 
Uams,  4  Wend.  360. 

568.  Where  a  note  given  for  property  soltf*  ft 
recovered  by  judgment  and  paid,  the  vendee  can- 
not recover  back  the  amount  thus  paid,  though  he 
show  that  the  title  to  the  property  failed.  J&lden 
V.  Curtis,  2  N.  Hamp.  61. 

569.  Money  collected  by  an  execution  issued, 
or  uader  a  judgment  entered,  irregularly,  may  be 
recovered  back  in  SMumpsit.  Judson  v.  Estavaf 
Itfbor,  71. 

570.  Where  a  judgment  was  regularly  recovered, 
in  an  action  for  rents  and  profits,  the  judgment 
debtor  was  permitted  to  recover  back,  in  another 
action,  the  money  paid  by  him  in  satisfaction  of 
the  judgment  —  on  the  ground  that  it  had  since 
been  ascertained,  by  the  reversal  of  another  judg- 
ment against  another  person,  that  the  judgment 
creditor  was  not  entitled  to  retain  the  rents  and 

Srofits  so  recovered  by  him.    Lazell  v.  MUUr^  15 
lass.  207. 

571.  But  where  judgment  was  recovered  for  the 
amount  apparently  due  on  a  promissory  note,  on 
which  payments  had  been  made,  but  not  indorsed, 
and  which  payments  the  promisor  neglected  to 
show  in  reduction  of  the  damans,  as  he  might 
have  done,  (he  having  appeared  m  the  action,)  he 
was  not  p«rmitted  to  reqpver  back  the  money,  so 
paid  by  him,  in  another  action.  Loring  v.  Mans- 
field, 17  Mass.  394.  De  Sylva  v.  Henry,  3  Porter, 
132.     See  also  7  Mass.  24. 

572.  So  where,  in  a  like  case,  the  promisor 
was  defaulted  widiout  having  appeared,  he  was 
still  held  not  entitled  to  recover  back  the  money 
paid  and  not  indorsed.  Tilion  v.  Gordon,  1  N. 
ifamp.  33.  See  also  12  Mass.  271.  Contra, 
Rowe  y.  Smith,  16  Mass.  306.  See  WfUtcomb  r. 
WUUamSf  JhU;  456.  457. 


573.  Where  an  attwoeyy  In  wJiose  bands  a  note 
was  placed  for  collection,  received  part  pay  there- 
of, afler  action  commenced,  and  nevertheless  took 
judgment  for  the  whole  amount  of  the  note,  on 
default  of  the  promisor,  it  was  held  that  the  lat- 
ter might  recover  of  the  attorney  the  money  so 
paid,  though  the  attorney  had  paid  it  over  to  the 
creditor.     Fonder  v.  Shearer,  7  Mass.  14. 

574.  A  second  action  to  recover  money  cannot 
be  maintained  upon  evidence  once  offered  and  re- 
jected in  the  trial  of  a  like  action  between  the 
same  parties.     Smith  v.  Whiting,  11  Mass.  445. 

575.  If  the  maker  of  a  note,  indorsed  afler  it 
was  doe,  has  previously  paid  it  to  the  payee,  and 
in  an  action  by  the  indorsee  neglects  to  snow  pay- 
ment, he  cannot  maintain  an  action  for  money 
had  and  received  against  the  payee.  Loomis  v. 
Pulver,  9  Johns.  244. 

576.  Money  paid  in  pursuance  of  an  award  of 
arbitrators,  even  under  a  parol  submission,  cannot 
be  recovered  back,  unless  the  award  were  obtained 
by  some  artifice  or  fraud  of  ^e  other  party.  JVew- 
buryport  M.  Ins.  Co,  v.  OUver,  8  Mass.  402. 
S.  P.  Homes  v.  wtfery,  12  Mass.  134.  Bulkley  v. 
Stewart,  1  Day,  130. 

577.  Nor  money  received  under  a  judgment  in 
a  foreign  attachment,  laid  in  a  foreign  country, 
however  erroneous  the  decision  may  he^  Messier 
V.  ^mory,  1  Yeates,  533.  Ravalje  v.  Emory,  2 
Dall.  51.  231. 

578.  But  where  a  judgment  had  been  obtained 
airainst  A  in  a  court  of  common  law  of  the  stale 
of  New  York,  in  an  action  to  recover  the  price  of 
land  sold,  it  was  held  that  this  action  would  lie  in 
Pennsylvania  to  recover  back  the  money  paid  un- 
der the  judgment,  A  not  having  had  it  in  his 
power,  in  the  action  in  New  York,  to  give  fraud  in 
evidence,  in  consequence  of  there  lining  a  court 
of  chancery  in  that  state.  Wright  v.  Towers, 
1  Browne,  Appx.  1. 

579.  Where  land  of  one,  who  ailerwards  be- 
came insolvent,  was  sold  under  a  collusive  judg- 
ment, and  purchased  for  the  alleged  judgment 
creditor,  it  was  held  that  the  trustee  of  such  in- 
ft>lvent  could  m>t  recover  the  price  for  which  the 
land  was  bid  off  at  auction  —  no  money  in  fact 
having  been  received.  Huntteeker  v.  Ueiney,  11 
S.  <&R.  250. 

58d.  Two  residents  in  Indiana  being  in  New 
Orleans,  one  sued  the  other  there  on  his  indorse- 
ment of  a  note,  which  the  maker  failed  to  pay 
when  due.  On  process  being  served,  the  indorser 
paid  the  money,  and  on  his  return  to  Indiana,  sued 
to  recover  it  back,  alleging  that  he  paid  it  tlirough 
ignorance,  that  undue  advantage  was  taken  of  his 
situation,  and  that  no  attempt  bad  been  made  to 
collect  the  money  from  the  maker  of  the  note. 
Held  that  he  haq  no  right  of  action.  Watson  v. 
Cunningham,  1  Blackf.  &1. 

581 .  W  purchased  a  quantity  of  flour  from  O 
and  C,  for  the  payment  of  which  he  gave  them 
his  note,  dated  the  10th  of  August,  1810,  at  eighty- 
five  days,  and  shipped  the  flour  to  Martinique  on 
the  18th  of  August,  where  the  vessel  arrived  on 
the  5th  of  October.  On  the  24th  of  August,  W 
assigned  the  bill  of  lading  and  flour  to  N  and  W, 
to  indemnify  them  as  his  indorsers  on  certain 
promissory  notes,  which  they  had  paid,  being  for 
more  than  the  value  of  the  flour.  W,  when  he 
assi^ed  the  bill  of  lading  to  N  and  W,  was 
wholly  insolvent,  and  was  diBcharged  as  an  insolr 
vent  debtor  j  but  he  was  in  good  credit  when  he 
purchased  the  flour.  About  the  last  of  August, 
O  and  C  sent  their  agent  to  Martinique  to  seize 
the  cargo  of  the  vessel,  to  secure  the  debt  due  to 
them.  He  arrived  there  before  the  vessel,  insti 
tuted  a  suit  in  the  court  of  St  P.,  and  when  th^ 
vessel    arrived,  the    cargo  waa  Bei^4  <^<1  ^o^* 
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demned  for  the  amoani  due  to  O  and  C ;  after 
which,  the  a^nt  of  N  and  W  instituted  counter 
proceedings  in  the  said  court,  to  which  N  and  W 
were  made  parties ;  and  that  court  definitively  de- 
creed a  sale  of  the  cargo,  for  the  payment  of  the 
claim  of  O  and  C;  the  amount  of  which  was 
paid,  in  pursuance  of  the  said  decree,  to  the  ajrent 
of  O  and  C,  who  paid  it  over  to  them.  Held 
that  N  and  W  were  entitled  to  recover  from  O 
and  C,  in  an  action  for  money  had  and  received, 
the  sum  of  money  so  by  them  received.  Owings 
V.  Xkholson,  4  Har.  &  J.  66. 

582.  Held,  also,  that  the  iudgmentand  proceed- 
ings in  the  court  of  St.  P.  do  not  affect  the  right 
ofN  and  W  to  recover  from  O  and  C  the  money 
by  them  received  from  their  agent,  ib. 

583.  Held,  also,  that  it  was  competent  for  the 
agent  to  ^ive  evidence,  that  the  money  he  received 
was  paid  in  pursuance  of  the  decree  of  the  court 
of  St.  P.  ih. 

584.  Held,  also,  that  N  and  W  could  not  give 
in  evidence,  by  their  a^nt,  that  he  had  no  in- 
structions from  them  to  institute  any  proceedings 
whatever  on  their  behalf  in  Martinique ;  and  that, 
on  his  return,  and  communicating  to  them  what 
he  had  done  in  the  court  of  St.  P.,  they  disapprov- 
ed and  disavowed  his  acts.  ib. 

585.  L  entered  into  an  injunction  bond  together 
with  O,  as  the  sureties  of  J,  to  stay  proceedings  on 
a  judgment  recovered  against  J  by  B,  which  Dond 
was  signed  and  sealed  by  L,  but  his  name  was  af- 
terwards erased,  and  the  name  of  H  substituted  in 
its  place.  On  the  dissolution  of  tlie  injunclion,  a 
warrant  from  a  justice  of  the  peace  was  obtained 
on  the  bond  by  B  against  L;  and,  the  justice  ex- 
pressing his  opinion  that  L  was  bound  to  pay  B's 
claim  on  the  bond,  L  paid  the  money.  L  after- 
wards brought  an  action  of  assumpsit  for  money 
had  and  received,  against  B,  to  recover  back  the 
money.  Held  that  if  L  did  sign  and  seal  the 
bond,  but  that  his  name  was  erased  therefrom,  be- 
fore the  delivery  thereof  to  the  clerk  of  the  court, 
and  before  the  injunction  was  granted  by  the 
court,  and  that  the  bond  was  approved,  and  the 
injunction  was  granted  as  the  bond  of  J  H  and 
O,  then  B  had  no  riffht  to  recover  the  before- 
mentioned  money  of  L,  and  that  L  was  entitled 
to  recover  the  money  back.  Lodge  y.  Boone. 
3  Har.  &  J.  218. 

586.  Where  the  defendant  imposed  a  fine  on 
the  plaintiff  upon  his  own  voluntary  confession, 
(without  complaint  or  process.)  for  playing  cards 
in  violation  or  a  statute,  and  the  plaintiff  paid  the 
fine  to  the  defendant,  who  paid  it  over  to  tne  prop- 
er treasury  to  receive  fines  —  yet  the  defendant 
was  held  liable  to  pay  back  the  amount  of  the  fine 
to  the  plaintiff.  JV.  B.  As  the  pleadings  stood, 
the  plaintiff's  promise  alleged  in  the  declaration 
was  taken  to  be  an  express  one.  Richards  v. 
Comstoekf  1  Conn.  150. 

587.  Where  a  recognizance  was  taken  in  too 
large  a  sum,  by  the  fraud  of  the  conusee,  and  sat- 
isfaction had  by  lev^  on  the  debtor's  property,  who 
applied  to  the  creditor  to  refund  the  excess,  and 
the  creditor  replied  that  if  there  teas  any  mistake 
he  would  Cfirrect  it^  it  was  held  that  the  debtor 
might  recover  the  excess  —  though  the  creditor  had 
successfully  prosecuted  to  final  judgment  a  writ 
of  entry  a^inst  the  debtor  for  the  land  on  which 
the  recognizance  was  levied.  Morton  v.  Chandler , 
8  Greenl.  9. 

588.  So,  where  money  has  been  paid  and  a  re- 
ceipt taken,  and  afVerwards,  on  a  suit  for  the  same 
money,  judgment  is  recovered  therefor  by  rea- 
son 01  the  party's  omission  to  produce  the  receipt, 
the  money  may  be  recovered  back,  on  the  promise 
of  the  judgment  creditor  to  refui)d  it.  Bentley  v. 
JiorsSf  14  Jolfns.  468, 


589.  So  a  new  action  lies  where,  after  judgioent 
for  a  defendant  in  a  suit,  he  admits  the  demand, 
and  promises  to  pay  it.  Cook  v.  VimorUy  6  Monr. 
2d4. 

(  f.)  To  recover  Money  in  other  Cases^  generally. 
See  Actions,  X. 

590.  Where  one  receives  the  money  of  another 
for  a  particular  purpose,  and  applies  it  to  his  own 
use,  or  to  a  different  purpose,  or  refuses  to  apply 
it  to  the  purpose  designated,  it  may  be  recovered 
back  in  this  form  of  action.  Wales  v.  W^more, 
3  Day,  252.  M'JVeUJy  v.  Rieliardson,  4  Qow.  607. 
Dumond  v.  CarpcnteTy  3  Johns.  183.  Eastman  v. 
Hodges,  1  Chip.  101.  Guthrie  v.  HyuU,  1  Har- 
ring.  446. 

591.  If  an  agent  receive  money,  to  which  his 
principal  has  no  right,  and  have  notice  not  to  pay 
it  over  to  him,  an  action  lies  against  such  agent  to 
recover  it  back.  Garland  v.  •St/em  Bank^  9  Mass. 
408. 

592.  In  general,  where  money  is  paid  to  an 
a|^nt  to  be  paid  over  to  his  principal,  which  is 
accordingly  paid  over  without  notice  not  to  do  so, 
no  suit  will  lie  against  tlie  agent  to  recover  it 
back  ;  but  the  money  must  be  paid  with  the  intent 
to  pass  it  to  the  credit  of  the  principal.  Frye  v. 
LockuMod,  4  Cow.  454.  Fowler  v.  Shearer^  7 
Mass.  14.  Dickens  v.  Jones j  6  Yerg.  483.  ElUot 
V.  Swartwoutj  10  Pet.  137.  Pool  v.  ^dkisson,  1 
Dana,  117. 

593.  This  rule  does  not  extend  to  an  agent  who 
obtains  money  illegally,  by  compulsion  or  extor- 
tion, and  especially  where  a  suit  brought  to  re- 
cover it  of  the  agent  is  defended  at  the  risk  and 
expense  of  the  principal.  4  Cow.  454. 

594.  Thus,  where  a  deputy  marshal  of  the 
United  States,  upon  a  warrant,  demanded  money 
as  due  for  a  fine  imposed  by  a  pretended  court 
martial  of  the  United  States,  whose  proceedings 
were  coram  nonjudice  and  void,  which  money  was 
paid  on  demand,  paid  over  to  the  marshal  without 
i^pUce  not  to  do  it,  and  a  suit  was  brought  against 
the  deputy  to  recover  it  back,  and  the  suit  was 
defended  by  the  marshal  or  secretary  at  war  ;  held 
that  the  action  lay  against  the  deputy  ;  such  pay- 
ment not  being  voluntary,  within  the  meaning  of 
the  rule  that  a  voluntary  payment  of  money  will 
not  constitute  a  ground  of  action,  ib. 

595.  This  action  does  not  lie  against  a  public 
officer  for  money  collected  by  him  hy  direction  of 
his  ofiScial  superior;  nor  against  an  overseer  of. 
highways  for  money  collected  by  him  under  an  as- 
sessment by  the  commissioners  of  highways.  Pot" 
ter  V.  BemtsSf  1  Johns.  515.    See  6  Yerg.  483. 

596.  When  money  of  the  United  Sutes  is  re- 
ceived by  one  public  agent  from  another,  wliether 
received  in  an  ofiicial  or  private  capacity,  it  is  re- 
ceived to  the  use  of  the  United  States,  and  they 
may  recover  it  against  the  receiver.  Untied  States 
V.  Bufordy  3  Pet.  28. 

597.  An  administrator  contracts  to  sell  testator's 
property,  partly  for  cash,  partly  on  credit;  con- 
tract made  by  an  agent  of  administrator,  who  re- 
ceives cash  payment ;  the  administrator's  powers 
are  revoked,  so  that  the  property  sold  cannot  be 
delivered  according  to  contract;  and  then  admin- 
istrator authorizes  agent  to  retain  the  cash  pay 
ment  received  by  him  on  the  executory  contract 
for  the  sale,  as  compensation  to  agent  for  services 
to  decedent's  estate.  Held  this  is  not  money  had 
and  received  by  agent  to  use  of  the  persons  from 
whom,  but  to  use  of  administrator  for  whom,  he 
received  it,  and  administrator  had  a  right  so  to 
dispose  thereof.  Heffeman  v.  Grymes^  2  Leigh, 
512. 

598.  Where  overseers  of  the  poor  advanced 
money  and  employed  counsel  in  prosecuting  a 
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bastardy  process  in  behalf  of  a  female  resident  in 
their  town,  and  procured  judgment  of  filiation  with 
costs,  which  were  collected  by  her  attorney,  and 
passed  to  the  credit  of  the  town  to  which  he  had 
charged  his  fees,  and  the  judgment  was  afterwards 
quashed  on  certiorari,  it  was  held  tliat  neither  the 
overseers,  nor  the  town,  nor  the  attorney  were 
liable  to  refund  the  costs,  and  that  an  action  for 
money  had  and  received  would  not,  therefore,,  lie 
Bgrainst  either  of  them,  but  should  be  brought  a- 
gainst  the  female.  Dennett  v.  NeverSy  7  Greenl.  SK). 

599.  The  action  lies  for  money  collected  by  an 
officer  on  execution,  if  he  refuse  to  pay  it  over  to 
the  plaintiff.  Armstrong  v.  GarrotOy  6  Cow.  465. 
See  Overton  v.  Hudson^  2  Wash.  172. 

600.  If  asheriif,  having  an  execution  against  A, 
authorize  B  to  receive  the  money  from  the  debtor, 
and  he  receives  and  pays  it  over  to  the  sheriff,  he  is 
not  liable  to  A  for  a  misapplication  of  the  money 
by  the  sheriflT.     Bingham  v.  7W/ey,  1  Root,  237. 

GOl.  A  servant,  by  whom  money  is  sent  by  his 
{nasler  to  a  creditor,  is  liable  to  a  suit  for  the 
money  by  the  creditor,  if  he  refuse  to  deliver,  and 
also  retain  it;  unless  the  master  has  counter- 
manded his  order.  Denny  v.  Lincoln.  5  Mass. 
388.  ^ 

602.  Where  one  receives  money  which  ought 
to  be  paid  to  another,  or  belongs  to  another,  this 
action  will  lie,  though  it  may  involve  the  trial  of 
the  title  to  an  office,  if  the  plaintiff  has  once  been 
in  possession.    JiUen  v.  JfKeenj  1  Sumner,  317. 

603.  If  A  pay  money  to  B  on  a  note,  and  B 
refuse  to  indorse  it  on  the  note,  or  to  allow  it  in 
payment,  A  may  recover  it  back,  though  the  note 
remain  unpaid.     Eastman  v.  Ilodgesy  I  Chip.  101. 

604.  An  agent,  having  sold  land,  and  received 
a  part  of  the  price,  and  taken  notes  for  the  balance, 
and  who  might,  with  ordinary  diligence,  have  re- 
ceived the  whole,  being  called  on  for  the  money, 
said  '<  he  knew  nothing  about  it."  Held  that  he 
was  liable  for  the  whole.  Hemmenway  v.  Hem- 
menwau,  5  Pick.  389. 

605.  If  money  due  to  a  deceased  person  be  paid 
to  his  children  or  heirs,  who  would  be  entitled  to 
it  on  distribution  of  his  effects,  yet  his  adminis- 
trator may  recover  it  from  them.  Eisenhise  v. 
Eisenkisey  4  Watts,  134. 

606.  If  one,  to  whom  money  is  intrusted  for  a 
particular  purpose,  lose  it  in  gaming,  the  owner 
may  recover  it  of  the  winner.  Mason  v.  Waite, 
17  Mass.  560. 

'  607.  If  a  public  agent  have  received  money 
from  the  government  Tor  the  purpose  of  discharg- 
ing a  contract  made  by  him  in  behalf  of  the  gov- 
ernment, and  refuse  to  pay  it  over,  he  is  liable  to 
the  party  for  whom  he  received  it,  in  an  action 
for  money  had  and  received.  Freeman  y.  Otisy 
9  Mass.  272.  S.  P.  Chapman  v.  WiUiams,  7  Har. 
d&  J.  157. 

606.  Money  paid  pursuant  to  the  award  of  com- 
missioners, under  the  treaty  of  1794  between 
United  States  and  Great  Britain,  was  to  be  paid 
over  according  to  the  interests  of  of  the  concerned ; 
and  where  a  sum  was  awarded  nominally  to  one, 
the  interest  of  which  was  in  another,  that  other  is 
entitled  to  the  benefit  intended,  and  may  recover 
the  money  in  an  action  for  money  had  and  receiv- 
ed.    Heard  v.  Bradford,  4  Mass.  326. 

609.  Where  A  receives  money  of  B,  to  be  paid 
to  C,  C  may  maintain  an  action  for  money  had^ 
and  received  against  A,  on  his  neglect  to  pay  it^ 
over.    Arnold  v.  Lyman,  17  Mass.  400.      Oioings 
V.  Owings,  1  Har.  &  Gill,  484. 

610.  Where  a^lebtor  sent  to  his  creditor  a  bill 
of  exchange,  requesting  him  to  receive  the  money 
on  the  bill,  and  aflej  applying  a  certain  part  of  it 
towards  payment  of  bis  own  demand,  to  pay  the 
"esidue  to  another  creditor,  it  was  held  that  the 


creditor,  by  receiving  the  money  due  on  the  bill, 
had  accepted  an  affency,  and  that  though  the 
money  received  by  him  was  less  than  the  amount 
of  his  own  demand  on  the  debtor,  yet  he  was  an- 
swerable to  the  other  creditor  for  the  sum  directed 
t6  be  paid  to  him.  Hail  v.  Marston,  17  Mass. 
575. 

611.  Where  A  assigns  certain  securities  to  B, 
in  trust,  to  dispose  of  part  of  the  money  to  be  re- 
ceived thereon  to  certain  purposes  specified,  and 
to  hold  the  balance,  subject  to  the  order  of  A, 
which  trust  B  accepts,  and  A  then  directs  B  to 
pay  the  balance  to  C,  and  B  aflerwards  receives 
the  money  due  on  the  securities,  C  may  main- 
tain an  action  for  money  had  and  received,  against 
B,  to  recover  such  balance  ;  the  acceptance  of  the 
trust  by  B  being  equivalent  to  an  express  prom- 
ise to  the  person  to  whom  A  should  direct  the 
money,  when  received,  to  be  paid.  Weston  v. 
Barker,  12  Johns.  276. 

612.  Where  A  receives  of  B  notes  to  collect  or 
return,  and  obtains  the  money  on  them^  he  is  liable 
to  B  in  indebitatus  assumpsit  for  money  had  and 
received,  though  he  gave  B  a  written  promise  to 
return  the  notes,  or  account  for  them  when  col- 
lected.    Pettiffone  v.  Pettibone,  4  Day,  175. 

613.  Where  an  agent  receives  goods  on  condi- 
tion to  pay  B,  a  creditor  of  the  principal,  who  is 
ignorant  of  the  arrangement,  a  sum  of  money  out 
of  the  proceeds,  and  the  goods  are  sold,  B  may 
support  an  action  for  the  money  against  tlie  agent, 
though  the  principal  had  previously  assigned  the 
goods  to  C,  vvitliout  the  agent's  knowledge.  JV>i(- 
son  v.  Blight,  1  Johns.  Cas.  205. 

614.  If  money  is  paid  to  the  agent  of  an  obligee 
in  a  replevin  bond,  by  the  principal  obligor,  with 
directions  to  apply  it  to  the  bond,  and  the  agent 
withholds  the  moneVj  whereupon  execution  issues, 
and  is  collected  of'^the  surety  in  the  bond,  such 
sarety  may  maintain  this  action  against  such 
agent.     Stockdon  v.  Bayless,  2  Bibb,  62. 

615.  A  stole  property  and  sold  it  to  B  for 
money :  on  being  arrested  for  the  thefl  by  the 
owner  of  the  property,  A  gave  him  the  same 
money.  B  recovered  this  money  of  the  owner  of 
the  property,  without  proving  a  previous  demand. 
IViggin  V.  Foss,  4  N.  Ham  p.  294. 

616.  If  two  persons  agree  to  be  jointly  concern- 
ed in  the  purchase  of  merchandise,  for  the  pur- 
pose of  selling  afain  at  an  advance,  and  one  of 
them  take  the  whole  of  the  merchandise  and  ap- 
plv  it  to  his  own  use,  he  will  be  liable  to  the 
otner,  in  this  form  of  action,  for  his  proportion  of 
the  net  profits.     Stiles  v.  Campbell,  11  Mass.  321. 

617.  If  the  creditor  of  a  bankrupt  prove  his 
claim  under  the  commission  of  banaruptcy,  and 
aflerwards,  before  any  dividend  is  made  by  the 
commissioners,  receive  payment  of  his  debt  from 
the  surety  of  the  bankrupt,  and  (hen  receive  a 
dividend  on  his  claim  under  the  commission,  the 
surety  may  maintain  a  suit  against  him  for  the 
amount  of  the  dividend.  Selfridge  v.  GUI,  4 
Mass.  95. 

618.  A  delivers  to  C  a  note  against  B,  for  col- 
lection ;  C  sells  and  delivers  the  note  to  D,  for  a 
valuable  consideration,  who  receives  the  money 
from  B ;  C  aflerwards  gives  his  own  note  to  A, 
for  the  amount  of  B's  note ;  by  accepting  C's  note, 
A  confirms  the  transaction,  and  cannot  aflerwards 
maintain  an  action  for  the  money  against  D.  Cush» 
man  v.  Loker,  2  Mass.  106. 

619.  In  an  action  brought  by  H,  for  the  use  of 
y,  against  B,  for  a  sum  of  money  stated  to  be 
received  for  him  by  B,  from  the  sale  of  a  cargo  of 
a  vessel  belonging  to  H,  which  bad  been  cap- 
tured, &c.,  held  tnat  H,  having  caused  the  said 
cargo  to  be  insured  by  T,  (for  whose  use  the 
action  was  brought,)  and  afler  the  capture  having 
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abandoned  the  entgp  to  the  insnrer,  and  been 
paid  by  bim,  the  action  could  not  be  maintained. 
HoUins  V.  Barney^  3  Har.  &  J.  437. 

t>20.  Where  A  becomes  surety  to  the  owner  of  a 
Teusel,  that  certain  seamen,  shipped  on  board  the 
vessel,  shall  proceed  on  the  voyage,  and  the  sea- 
men receive  wages  in  advance^  which  they  pay  to 
their  surety  as  an  indemnity  in  case  they  should 
desert  before  the  commencement  of  the  voyage, 
the  owner  cannot  maintain  an  action  for  money 
had  and  received  against  the  surety,  to  recover 
back  the  wages  advanced.  Dodge  v.  Leaiif  13 
Johns.  508. 

621 .  This  is  not  the  proper  form  of  action  to 
recover  a  premium  of  insurance.  Smith  v.  Odlin, 
4  Yeates,  468. 

622.  Nor  for  a  surety  who  has  paid  money  for 
his  principal ;  the  action  should  be  for  money  paid. 
Ford  V.  Keith,  1  Mass.  139.  S.  P.  Willis  v.  Crooker, 
1  Pick.  206. 

623.  C  was  employed  by  W,  principal  keeper 
in  the  Maryland  Penitentiary,  (and  who,  as  such, 
had  authority  to  employ  deputies,)  to  act  as 
deputy  keeper,  at  a  certain  annual  compensation. 
The  compensation  of  all  the  officers  of  the  institu- 
tion was,  by  law,  to  be  drawn  from  the  treasury 
of  the  state.  C*s  compensation  was  received 
from  the  treasury  by  W,  who  was  afterwards 
dismissed  from  the  institution.  In  the  action  of 
assumpsit  by  C  against  W  to  recover  the  money 
so  received,  held  that  C  was  entitled  to  recover, 
and  that  it  was  immaterial  in  what  manner  C  was 
employed  by  W,  whether  it  was  in  Ws  public  or 
individual  capacity ;  and  that  it  was  also  imma- 
teiiai  whether  W  had  paid  over  the  compensa- 
tion to  the  directors  of  the  institution  or  not,  as 
they  had  no  authority  to  receive  it,  and  his  re- 
sponsibility was  in  virtue  of  his  receipt  of  the  fund. 
Chapmtm  v.  Williams^  7  Har.  &  J.  157. 

624.  The  title  to  esoheated  lands  vests  in  the 
state  at  the  death  of  the  owner  without  heirs, 
together  with  the  mesne  profits ;  and  an  action  for 
money  had  and  received  lies  against  him  to  whose 
hands  the  rents  and  profits  have  come,  either  at 
the  suit  of  the  slate,  or  of  the  grantee  of  the  state. 
CityCounml  v.  Lange,  1  Rep.  Con.  Ct.  454. 

^5.  Where  the  holder  of  a  note  indorsed  to  him, 
as  security  for  a  debt,  bavin?  recovered  a  judg- 
ment against  the  promisor,  and  levied  on  the  rents 
and  profits  of  his  laqd  for  19  years,  signed  a  wri- 
ting, not  under  seal,  promising  to  pay  to  the  plain- 
tiffall  the  rents  which  he  should  receive  after  his 
debt  should  be  paid,  or  to  allow  the  plaintiff  the 
use  and  improvement  of  the  land  after  such  pay- 
ment,, it  was  held  that  this  was  a  sufficient  declara- 
tion of  a  trust;  and  that  the  debt  having  been  paid 
in  the  lifetime  of  the  trustee,  rents  received  by  his 
heir,  under  color  of  descent,  might  be  recovered  by 
the  plaintiff  in  an  action  of  money  had  and  re- 
ceived.   Jlrms  V.  Ashley,  4  Pick.  71. 

626.  Where  one,  who  is  entitled  to  the  income 
of  bridge  stock  for  life,  transfers  the  right,  the 
assignee  may  maintain  this  action  to  recover  the 
dividends.     EUas  v.  Essex  M.  Bridge,  2  Pick.  243. 

6127,  But  this  action  will  not  he  for  half  the 
value  of  a  note  and  mortgage  held  by  the  de- 
fendant, on  account  of  himself  and  the  plaintiff, 
though  the  equity  of  redemption  is  foreclosed  ;  at 
least  not  till  after  demand  and  refusal  to  convey 
half  the  land.     Sheldon  v.  fVelles,  4  Pick.  60. 

G28.  Nor  for  money  paid  on  an  executory  con- 
tract which  is  in  part  executed  Stevens  v.  Gush- 
ing, 1  N.  Hamp.  17. 

629.  A  sold  to  B  a  note  made  by  C,  and  guaran- 
tied the  payment ',  the  note  to  be  sued  in  the  name 
of  D,  the  payee;  D  died,  and  A  was  his  adminis- 
trator; B  sued  the  note  in  A*s  name,  and  on 
obtaining  judgment  imprisoned  C ;  A  compromised 


with  C,  and  took  his  notes  with  soreliMi,  md  dis- 
charged him  from  prison ;  A  received  the  money 
on  these  notes,  and  was  held  liable  to  B  therefor, 
in  this  form  of  action.     Tucker  v.  /i7e5,6  Cow.  193. 

630.  Where  the  money  of  the  plaintiff  was  used 
by  a  bank  in  paying  notes  of  a  denomination  less 
than  five  dollars,  culed  counter  tickets,  and  whieh 
had  been  issued  bv  the  bank,  signed,  some  by  the 
cashier,  some  by  the  plaintiff,  as  teller,  and  some 
by  other  officers  of  the  bank,  on  such  notes  being 
brouffht  in  for  payment,  under  an  advertisement 
of  the  bank  for  that  purpose,  held  that  the 
plaintiff  might  recover  the  amount  in  an  action 
against  the  bank,  without  any  inquiry  into  the 
authority  by  which  such  notes  were  issued.  City 
Bank  of  Baltimore  v.  Bateman,  7  Har.  &  3.  104. 

631.  Where  one,  who  had  assigned  his  distribu- 
tive share  in  an  estate,  afterwards  collected  and 
used  the  amount  due  on  it,  it  was  held  that  the 
assignee  could  not  recover  it  of  him.  Smith  v. 
Gray,  1  Dev.  &  Bat.  42. 

G&.  Where  two  persons  agree  equally  to  bear 
and  pay  the  losses  and  damages  which  may  be 
sustained  in  consequence  of  one  of  them  becoming 
special  bail  for  a  third  person,  and  after  they  horve 
equallv  contributed  to  the  payment  of  the  debt, 
one  or  them  is  refunded  the  amount  paid  by  him, 
he  is  answerable  to  the  other  for  a  moie^  of  the 
money  received  by  him.  Smith  v.  Hicks,  5  Wend. 
48.     1  Wend.  202. 

633.  One  having,  for  "  a  valuable  consideration,*' 
as  it  was  expressed,  conveyed  by  deed,  withouf 
covenants,  all  his  right,  title,  intei^st,  and  claim  to 
an  estate  of  which  he  was  an  heir,  (the  ancestor 
being  deceased,)  and  having  afterwards  received 
moneys  as  his  portion  of  the  estate  so  conveyed ; 
in  an  action  oT  indebitatus  assumpsit  by  the  grantee 
to  recover  such  moneys,  held  that  the  money  so 
received  must  be  considered  as  received  to  the  use 
of  the  grantee,  and  that  the  law  implies  a  promise 
to  pay  it  over.     Colgrove  v.  Filmore,  1  Aik.  347. 

634.  Money  was  placed  by  A  in  B*s  hands  tc 
buy  goods  for  A,  in  a  distant  town;  before  B  left 
home,  he  used  A*s  money  and  his  own  to  redeem 
property  of  a  neighbor,  which  had  been  seized  on 
execution,  and  on  arriving  at  the  place  where  the 
«goods  were  to  be  bought  for  A,  he  sold  some  of  his 
own  property,  and  received  the  money  for  it,  and 
as  he  was  about  buying  the  goods  for  A,  the  whole 
of  his  money  was  stolen  from  him.  Held  that  he 
was  liable  to  A  for  the  amount  of  money  received 
from  him.     Ulmer  v.  Ulmer,  2  N.  &  M.  489. 

635.  Where  a  seaman,  having  performed  a  fish- 
ing voyage,  demanded  nis  share  of  the  fish,  but 
o£red  no  security  for  his  share  of  the  expenses, 
and  the  ship-owners  refused,  and  afterwards  sold 
the  fish,  held  that  he  might  recover  the  balance 
due  to  him  in  an  action  for  money  had  and  re- 
ceived, without  a  new  /lemand.  frait  v.  Gibbs, 
7  Pick.  146. 

636.  A ,  having  title  to  land  in  the  possession  of 
others,  agreed  with  B,  in  consideration  of  B's  ad- 
vancing money  to  enable  A  to  recover  the  land, 
to  convey  one  fourth  of  it  to  B,  when  recovered  ; 
A  appointed  C  his  attorney  to  conduct  suits  for 
lecovery  of  the  land ;  A  compromised  the  suits 
by  conveying  to  the  possessors  of  land,  by  deeds 
executed  by  C,  his  attorney,  for  a  sum  of  money, 
of  which  the  deeds  acknowledged  the  receipt. 
B  may  maintain  an  action  for  money  had  and 
received,  to  recover  one  fourth  of  the  sum  so 
received,  against  A,  who  received  it.  T%allhimer 
V.  Brinekerhoff,  6  Cow.  90.     See  3  Cow.  624. 

637.  If  C  had  received  the  money  in  behalf  of 

B,  the  action  might  have  been  maintained  against 

C.  ib. 

638.  On  a  count  for  money  had  and  received, 
where  the  evidence  was  that  the  defendant,  the 
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parohner  of  a  hoase  upon  which  the  plaintiff  had 
a  raoitgage, .  promised  to  pay  the  deoti  in  conse- 
quence of  which  the  plaintiff  did  not  record  the 
mortga^,  it  was  ruled  that  the  plaintiff  might 
recover.    Porter  ▼.  Brown,  Addis.  37. 

^39.  On  a  mortgage  of  land,  witfi  authority  to 
tlie  mortgagee  to  sell  after  a  certain  time,  and  to 
pay  the  surplus,  if  any,  after  satisfying  the  debt, 
to  the  mortgagor,  if  there  is  no  covenant  or  agree- 
mcnt  under  seal,  assumpsit  ties  for  a  surplus  arising 
from  a  sale.     Stoeter  v.  Stoever,  9  S.  &  R.  434, 

640.  A,  being  indebted  to  B,  O,  without  author- 
i^  fVom  B,  obtains  from  A  A 'a  note  payable  to 
C  for  the  debt  due  to  B,  but  does  not  call  on  A 
for  payment  for  several  years,  and  in  the  mean 
time  pays  B  a  part  of  the  debt,  and  promises  to 
pay  him  the  residue.  B  may  maintam  an  action 
for  money  had  and  received  against  C,  though  A's 
note  remains  unpaid.  Fairbanks  v.  Blackington, 
9  Pick.  93. 

641.  One  buys  three  pieces  of  stockinet,  and  by 
mistake  has  double  pieces  delivered  to  him,  which 
he  takes  away  and  sells.  The  vendor  may  recover 
the  difference  between  the  price  of  single  and 
double  pieces,  in  an  action  for  money  had  and 
received.     Bours  v.  Watson,  1  Rep.  Con.  Ct.  393. 

642.  The  commissioners  of  a  lottery  are  bound 
by  the  terms  of  the  scheme  they  have  exhibited, 
and  if  they  permit  the  time  to  elapse,  in  which,  by 
the  scheme,  the  lottery  was  to  have  been  drawn, 
without  drawing,  a  buyer  of  tickets  may  maintain 
an  action  to  recover  back  the  price  of  tickets  paid 
by  him.  ff addle  v.  Commissioners ,  ^.  2  N.  & 
M.  550. 

643.  Where  the  plaintiff  accepted  a  portrait 
painted  for  him  by  the  defendant,  and  paid  the 
price,  it  was  held  that  he  could  not  recover  the 
money  back,  though  the  portrait  was  not  finished 
according  to  contract.  Freeman  v.  Gtdbrailhf 
Wright,  591. 

644.  So,  where  the  portrait  was  spoiled^  after 
payment,  by  alterations  directed  by  the  plaintiff 
t^. 

645.  A  party,  sued  before  a  justice,  not  finding 
bail  for  bis  appearance  at  an  adjournment  which 
he  prayed  for,  advanced  money  to  the  justice  in 
lieu  of  bail,  who,  after  giving  judgment  against 
the  defendant,  on  a  final  hearing,  paid  over  the 
money  to  the  plaintiff  in  the  suit,  the  defendant 
having  never  called  for  it.  It  was  held  that  a 
third  person,  who  claimed  the  money,  as  lent  to 
the  original  defendant,  could  not  recover  it  of  the 
justice.     Congar  v.  M'Farlany  2  Green,  370. 

G46.  A  mortgage  was  deposited  with  a  firm  to 
secure  payment  of  money  advanced  by  them  to 
the  depositor,  with  an  understanding  that  it  should 
be  subsequently  assigned  to  them;  it  was  after- 
wards assigned  to  one  of  the  firm,  as  a  consumma- 
tion of.the  original  agreement,  and  he,  as  assignee, 
foreclosed  the  mortgage,  and  purchased  in  the  mort- 
gaged property  in  his  own  name;  the  depositor 
inamtained  an  action  for  money  had  and  received 
against  the  firm,  and  recovered  the  amount  of  the 

{mrchase  money,  deducting  the  advance  made  to 
liin.     Gilchrist  v.  Cunningham j  8  Wend.  641. 

647.  A  foreign  merchant  consigned  property  to 
A  in  thi^  country,  who  sold  it,  with  other  property, 
to  B,  witli  whom  A  had  other  dealings,  and  maae 
the  sale  an  item  of  account  current,  taking  no 
security.  The  house  in  which  B  was  concerned 
abroad  becoming  bankrupt,  A,  to  secure  himself, 
and  prevent  the  foreign  creditors  from  gaining 
a  priority,  took  from  B  a  bond  for  the  general  bal- 
ance he  owed,  and  a  mortgage  of  all  me  property 
sold,  and  assigned  the  mortgage  to  C  for  a  valua- 
ble consideration,  C  not  knowing  that  the  bond 
and  mortgage  were  originally  given  to  secure  the 
debt  due  to  the  foreign  merchant,  (the  consigqpr.) 
VOL.  I.  38 


Held  that  the  consignor  could  not  maintain  an 
action  for  money  had  and  received  against  G, 
to  recover  the  proceeds  of  the  sale  of  the  mort- 
gaged property.    Smith  ▼.  Ekrick,  1  Rep.  Con.  Ct. 

648.  A  sum  of  money  being  awarded,  by  the 
commissioners  under  the  British  treaty,  to  A  for 
a  vessel  and  cargo  belonging  to  him,  which  had 
been  captured  and  condemned  as  prize,  and  for 
the  expenses  of  B,  bis  agent,  in  endeavoring  to 
prevent  a  condemnation;  A,  for  a  valuable  con 
sideration,  assigned  his  right  in  the  award  to  C. 
Held  that  B  could  not  recover  his  expenses  from 
C,  who  was  a  bona  fide  purchaser,  and  entitled,  ex 
aquo  et  bono^  to  retain  the  money.  AUop  v.  Afa- 
gUl,  4  Day,  42. 

649.  Indebitatus  assumpsit  for  money  had  and 
received  ad  eomputandum,  cannot  be  sustained, 
unless  the  defendant  expressly  promise  to  pay  a 
particular  sum.     Collins  v.  Phelps,  3  Day,  506. 

650.  Defendant,  having  received  from  the  se- 
lectmen of  a  town  a  sum  of  money  in  order  to 
secure  the  property  of  A,  an  insane  person,  who 
had  received  relief  from '  the  town,  promised  to 
account  for  such  sum  from  the  property,  and 
having,  by  procurement  of  the  selectmen,  taken 
a  power  of  attorney  from  A,  by  expending  the 
money,  he  secured  a  deed  of  land  and  a  note ;  but 
a  guardian  being  afterwards  appointed  to  A,  the 
defendant,  on  a  demand  made  of  the  deed  and 
note,  delivered  them  to  the  guardian,  not  having 
receivetfany  money  thereon.  Held  he  was  not 
liable  to  the  town  for  the  money  advanced.  CharU 
ton  V.  Lathe,  7  Pick.  44. 

651.  Where  a  bottomry  bond  becomes  void  in 
consequence  of  the  non-performance  of  the  voyage 
by  reason  of  capture,  and  the  obligor  afterwards 
receives  full  compensation  from  the  captors,  the 
obligee  may  recover  the  amount  of  the  loan  in  an 
action  for  money  had  and  received  against  the 
obligor.  Appleton  v.  Crozoninshieldf  8  Mass.  340. 
3  Mass.  443. 

652.  Where  A  agreed  to  transfer  to  B,  at  sixty 
days,  one  hundred  shares  of  stock  which  he  owned 
when  he  made  the  agreement,  and  he  sold  sixty 
of  those  shares  before  the  time  for  transfer  arrived, 
it  was  held  that  B  could  not,  merely  on  this  ground, 
recover  back  the  money  which  he  advanced  to  A, 
as  a  consideration  for  A's  promise  to  transfer;  for 
the  sale  was  not  of  any  particular  shares.  Frost 
v.  Clarkson,  7  Cow.  24.  Aliter,  where  he  to  whom 
money  is  advanced  puts  it  out  of  his  own  power  to 
perform  his  agreement,  ib. 

653.  An  assignfi  of  a  jud^ent  cannot  main- 
tain this  action  against  the  officer  who  collects  the 
money  on  execution,  and  pays  it  over  to  the  as- 
signor, (judgment  creditor,)  though  he  had  given 
notice  to  tlie  officer  of  such  assignment,  and  de- 
manded the  money  of  him  before  it  was  paid  over 
to  the  assignor.  Triplett  v.  Helm,  5  J.  J.  Marsh.  651. 

654.  Whether  the  assignee  may,  in  similar  cases, 
have  this  action  against  the  assignor  ?  Lee  v.  Cham- 
bers,  3  J.  J.  Marsh.  507. 

655.  A  creditor,  who  has  caused  property  to  be 
sold  on  his  execution,  is  liable,  in  this  form  of  ac- 
tion, to  a  purchaser  of  the  property,  if  he  has 
been  deprived  of  it  by  one  who  had  a  better  title. 
Sanders  v.  Hamilton,  3  Dana,  550. 

YII.  Assumpsit  for  Goods  sold  and  deJivered,  and 
for  Goods  bargained  and  sold. 

656.  Where  one  took  the  goods  of  another,  and 
converted  them  to  his  own  use  without  tlie  own- 
er's license;  held,  upon  an  agreed  statement  of 
facts,  that  the  tort  might  be  waved,  and  assumpsit 
supported  for  the  price,  though  it  was  agreed  there 
was  no  contract.     HUl  v.  DaviSf  3  N  namp.  384. 
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S.  p.  FlowL  r.  IfOfy,  1  Mis.  430.  Labeaunu  y. 
HiU,  ib.  643.  Comtra,  Jmus  v.  Hoar,  5  Pick. 
285.    See  Ante,  171. 172. 

tJ57.  Where  one  takes  eoods  by  virtue  of  a  aale 
made  by  a  person  who  fias  no  authoritv  to  sell, 
the  owner  may  affirm  the  contract^  and  support 
an  action  for  goods  sold.  GUmore  t.  Wilbur,  12 
Pick.  120. 

658.  Proof  that  the  plaintiff  had  consigned 
goods  to  the  defendant  for  sale,  and  that  part  of 
Uiem  had  been  sold  by  the  defendant,  does  notsup- 
port  a  count  lor  goods  sold  and  delivered.  Col- 
HUM  V.  Prieef  1  Blackf.  303. 

659.  In  assumpsit  for  the  price  of  a  pew  sold  at 
auction,  the  plaintiff  is  not  bouod  to  prove  his  ti- 
tle to  enable  him  to  recover.  Stoddert  v.  Vestry 
of  P.  T.  Parish,  2  Gill  A,  Johns.  227. 

660.  In  an  action  for  goods  sold  and  delivered, 
evidence  that  the  goods  were  not  the  property  of 
the  plaintiff,  but  belonged  to  a  third  person,  is  in- 
admissible.    Wright  V.  Sharp,  1  Browne,  344. 

661.  It  is  not  necessary  that  a  price  should  be 
agreed  on,  in  order  to  maintain  assumpsit  for  arti- 
ctes  sold  and  delivered.  Jenkins  v.  Richardson, 
6J.  J.  Manh.441. 

662.  A  agreed  with  B  to  do  certain  work,  and 
to  pay  B  for  procuring  materials  and  woricmen, 
the  payment  to  be  made  to  B.  B  purchased  the 
materials  of  C  in  his  own  name,  on  credit,  and 
received  f>om  A  the  money  to  pay  for  them,  bat 
appropriated  it  to  his  own  use.  Held  that  C 
could  not  recover  pay  for  the  material  of  A, 
though  they  came  to  his  use.  Clark  v.  Imlay, 
7  Halst.  119. 

663.  A  agreed  with  B  to  cut  on  B's  land,  and 
draw  and  deliver  to  him,  a  quantity  of  spars.  On 
this  agreement,  A  cut  and  trimmed  forty  spars, 
which  C  took  and  delivered  to  B,  and  received  the 
money  of  B  for  the  catting  and  drawing.  Held 
that  A  could  not  maintain  an  action  for  goods  sold 
and  delivered  against  C.  Weed  v.  Butterfield,  1 
Chip.  161. 

664.  A  agreed  to  find  materials  and  build  a 
chimney  for  B,  and  if  he  did  not  build  a  good 
chinmey,  he  was  to  have  no  pay.  A  thereupon 
built  a  chimney,  and  found  the  materials ;  but  it 
was  so  badly  done  that  B  was  compelled  to  take  it 
down  and  rebuild  it;  in  doing  which  he  used  the 
materials  furnished  by  A.  Held  that  he  must  pay 
A  for  those  materials.  Elliott  v.  Wilkinson,  8 
Yerg.411. 

gS5.  Where  it  is  agreed  that  A  shall  labor  for 
B,  and  receive  pay  in  goods,  and  the  labor  is  done 
and  the  goods  delivered,  A  unnot  recover  £ot 
goods  sold,  ISus.,  though  B  dois  not  file  his  ac- 
count for  labor  in  offset.  And  though  part  of  the 
labor  be  done  ailer  some  of  the  gocras  are  deliver- 
ed, the  case  is  not  varied ;  the  goods  not  being 
sold,  but  delivered  in  payment  of  a  preexisting 
debt.     Wilby  v.  Harris,  13  Mass.  496. 

666.  In  order  to  maintain  an  action  for  the  price 
of  the  service  of  a  chattel,  (a  slave,)  the  plamtiff 
must  show  a  delivery,  or  an  offer  to  deliver.  £a^ 
cock  y.  Stanley,  11  Johns.  178. 

667.  In  an  action  for  the  price  of  goods  sold, 
the  defendant  may  prove  deceit  in  the  sale,  and 
that  the  articles  were  of  no  value ;  or  if  the  ar- 
ticles were  only  partially  unsound,  he  may  show 
that  in  diminution  of  the  claim.  Beecker  v.  VroO' 
man,  13  Johns.  302.  Paint  v.  Cutler,  13  Wend. 
605. 

668.  So,  where  there  is  no  fraud,  the  defendant 
may  show,  in  mitigation  of  damages,  that  the 
goods  were  inferior  to  what  they  were  represented 
to  be  on  the  sale.    Miller  v.  Smith,  1  Mason,  437. 

669.  In  Everett 'Y.  Oravj  1  Mass.  101,  it  was 
held  that  this  defence  could  not  be  made,  where 
the  defendant  had  accepted  articles  manufactured 


for  him;  but  that  he  matt  resort  to  an  aefion 
against  the  plaintiff  for  the  deceit,  dec.  Sod  mde 
14  Mass.  28Si.    Ante,  289—291. 

670.  So,  in  AlUsm  v.  J^ohU,  1  Litt.  279,  it  was 
held  that  if  goods  are  received  and  used,  and  are 
of  any  value,  it^is  no  defence,  in  an  action  for  the 
price,  that  theyVere  of  less  value  than  was  repre- 
sented. 

671 .  Where  a  sale  is  without  fraud  or  wairanty, 
though  the  just  expectations  of  the  buyer,  as  to 
the  quality  of  the  article,  are  disappointed,  7^^^ 
he  receive  and  use  it  without  objection,  he  is  lia- 
ble for  the  price  agreed.  Goodhue  v.  Butman, 
8  Greenl.  116. 

672.  Fraud  in  the  sale  cannot  be  set  up  in  bar 
of  a  recovery  on  a  note  given  for  goods,  unless 
the  purchaser,  on  discovering  the  traud,  returns 
the  goods,  or  proves  they  were  wholly  without 
value.    Burton  v.  Stewart,  3  Wend.  236. 

673.  On  giving  notice  to  the  vendor,  the  pur- 
chaser is  entitled  to  give  evidence  to  reduce  the 
amount  to  be  recovered ;  and  this  as  well  in  an 
action  on  security  as  on  the  contract  itself,  t^. 
Payne  v.  Cutler,  13  Wend.  005.  Judd  v.  Demu- 
son,  10  Wend.  512.  And  in  case  of  sale  with 
warranty,  as  well  as  in  case  of  fraud.  M^AUister 
V.  Reab,  4  Wend.  483.  8  Wend.  109. 

674.  Where  the  defendant  sold  the  plaintiff  a 
note  of  the  president  and  directors  of  a  certain 
company,  and  also  two  shares  of  the  stock  of  the 
company,  for  which  he  was  to  be  paid  in  whisky, 
fraudulently  representing  the  company  to  be  good 
and  responsible,  when,  in  fact,  he  knew  uiem 
to  be  insolvent,  and  the  plaintiffs  executed  their 
notes,  or  agreements,  to  deliver  the  whisky  at  a 
future  period,  which  they  delivered  accordmgly, 
and  having  afterwards  discovered  the  insolvency 
of  the  company,  tendered  the  defendant  the  note 
and  stock  which  they  had  received  from  him ;  it 
was  held  that- the  special  contract  was  vitiated  by 
the  fraud  of  the  defendant,  by  which  the  presump- 
tion that  the  note  and  stock  were  taken  as  pay- 
ment, was  repelled ;  that,  had  the  plaintiffs  been 
sued  by  the  aefendant  for  the  non-delivery  of  the 
whisky,  his  fraud  would  have  been  a  defence  to 
the  action,  and  that  the  plaintiffs,  having  delivered 
the  whisky,  might  recover  the  price  of  it,  under 
a  coant  for  goods  sold  and  delivered.  Pierce  v. 
Drake,  15  Johns.  475. 

675.  B  sold  and  delivered  sugar  to  C,  under  a 
verbal  agreement  with  D  that  D  should  pay  for  it 
if  G  did  not.  D  paid  B  for  the  sugar,  and  an 
action  was  brought  in  B's  name  for  ttie  use  of  0 
against  C.  Held  that  the  action  was  not  sustain- 
able.   Barnes  v.  Blackiston,  2  Har.  &  J.  376. 

676.  A  agreed  with  B  to  deposit  with  C  a  speci- 
fied sum  of  money  as  the  price  that  B  would  re- 
ceive for  a  horse,  which  was  to  be  delivered  to  A 
by  C  on  G*s  receiving  the  deposit  —  B  to  use  the 
horse  in  the  mean  time.  It  was  held  that  the  sale 
was  not  complete,  and  that  B,  on  tendering  the 
horse,  and  demanding  the  money  deposited  with 
C,  could  not  recover.  Branson  v.  Gales,  3  Murph. 
312. 

677.  If  one,  having  authority,  buy  goods  for 
another,  who  receives  and  has  the  benefit  of  them, 
the  latter  is  answerable  to  the  seller  for  the  price 
thereof,  though  he  has  paid  the  buyer ;  unless  the 
seller  has  somehow  discharged  him  from  his  lia- 
bility. Emerson  v.  Providence  HatMamff.  Co. 
12  Mass.  237. 

678.  And  if  one,  without  any  previous  authority, 
buy  goods  as  another's  agent,  and  deliver  them  to 
him,  and  he  receives  and  uses  them,  he  will  be 
liable  to  the  seller  for  the  value  thereof;  unless  be 
has  paid  the  buyer.  Kupfer  v.  Parish  in  Augusta, 
12  Masi.  185. 

679.  Where  the  plaintiff  left  goods  with  a  third 
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penmi,  nnd  deiired  him  to  deliver  them  to  the  de- 
fendant wben  called  for,  bat  the  defendant  did  not 
call  for  them,  and  they  remained  in  the  third  per- 
MO^a  poesession,  the  plaintiff  was  held  not  enti- 
tled to  recover  on  a  count  for  goods  lold  and  de- 
livered.   Hwt  V.  TyUr,  15  Pick.  171. 

660.  Where  one  sends  an  order  for  a  particular 
quantity  of  goods,  on  certain  terms  of  credit,  and 
a  less  quantity  is  sent,  at  a  shorter  credit,  there  is 
BO  agreement  between  the  parties,  until  the  goods 
are  accepted ;  and  if  they  are  lost  by  the  way, 
there  can  be  no  im|^ed  assumpsit  to  pay  for  them. 
Bruce  v.  Fearmm^  3  Johns.  5^. 

681.  A  agreed  to  sell  one  hundred  tons  of  hay, 
and  to  deliver  it  within  a  given  time,  for  which  B 
agreed  to  pay,  at  a  specified  price,  ^100  dollars  in 
advance,  and  the  residue  when  the  whole  should 
be  delivered.  A  delivered  fifty  tons  only ;  and  it 
was  held  that  he  could  not  recover  for  that,  unless 
B  prevented  the  delivery  of  the  residue.  Champ- 
lin  V.  Rowley,  13  Wend.  258. 

682.  Where  goods  are  sold  on  credit,  the  price 
cannot  be  recovered  in  inddntatus  auumpsU  till 
the  term  of  credit  has  expired.  Girard  v.  Tag' 
garty  5  S.  &  R.  19.  MUtr,  where  the  term  of 
credit  has  expired,  and  the  goods  have  been  de- 
livered. Reymdds  v.  CUodoMd^  4  Cow.  282.  S.  P. 
7  Mass.  329. 

683.  The  terms  of  a  sale  were,  that  purchasers 
to  a  certain  amount  or  upwards  should  have  twelve 
months*  credit,  and  give  bond  with  approved  se- 
curity ;  that  those  who  should  not  comply  with 
these  terms  should  pay  one  fifth  of  the  price,  for 
disappointing  the  sale,  and  return  the  goods  before 
sunset.  A  bought  a  horse,  which  was  delivered 
to  him,  but  he  Tailed  to  give  bond  and  security, 
and  did  not  offer  to  return  the  horse  for  seveial 
days,  when  the  seller  refused  to  receive  it,  and 
immediately  brought  an  action  of  indebitatus  aS' 
eumpsit  for  the  price.  Held  that  the  action  would 
not  lie  till  the  twelve  months  had  expired.  Thomp' 
sou  V.  Jforrts,  2  Murph.  248. 1  Car.  Law  Repos.  102. 

684.  Where  goods  are  sold  on  credit,  and  the 
buyer  refuses  to  take  them,  the  seller  may,  before 
the  expiration  of  the  term  of  credit,  maintain  an 
action  for  damages  for  the  breach  of  the  contract ; 
and  where  the  goods  are  resold  at  the  risk  of  the 
vendee,  the  measure  of  damages  usually  is  the 
difl&rence  between  the  price  at  the  first  sale  and 
that  produced  by  the  resale.    5  S.  &  R.  19. 

W5.  If,  in  case  of  a  sale  on  credit,  the  security 
agreed  on  by  the  parties  turns  out  to  be  worth- 
iest, and  di£(erent  from  the  representations  of  the 
buyer,  or  if  there  be  other  fraud  on  the  part  of  the  ^ 
buyer,  which  avoids  the  special  contract,  an  action ' 
will  lie  immediately  for  the  price  of  the  goods. 
Man.  and  Meek.  Bank  v.  &or«,  15  Mass.  79.  WiU- 
son  V.  Foree,  6  Johns.  110.  See  also  Poper. 
Jfanee,  1  Stew.  354. 

686.  Where  gc»ods  were  sold  at  auction,  to  be 
paid  for  in  an  approved  note  at  six  months,  and 
were  delivered,  but  the  vendee  refused  to  give  the 
note,  it  was  held  that  the  sale  and  deliveiy  were 
conditional,  and  that,  as  the  condition  was  not  com- 
plied with,  the  vendor  might  treat  the  sale  as  an 
alMolute  one,  and  maintain  an  action  for  the  goods 
forthwith.     Corlies  v.  Oardner,  2  Hall,  345. 

687.  Where  goods  were  sold  and  delivered,  and 
afterwards  the  vendee  gave  bis  note  therefor,  pay- 
able in  seventy  days,  and  it  was  at  the  same  time 
agreed  between  the  parties  that  if  S  would  not 
say  that  the  vendee  was  able  to  pay  the  note  when 
due,  the  vendor  might  collect  the  debt  on  demand, 
and  S  refused  to  assert  the  vendee's  ability  to 
pay,  it  was  held  that  the  vendor  might  immedi- 
ately sue  the  vendee  in  indekitatus  assumpsit  for 

KMs    sold    and  delivered.       Clark  v.  Smitk,  9 
nn.  379. 


688.  If  a  creditor  for  gDoda  sold,  &c.,  have  re- 
ceived a  chose  in  action  as  collateral  security, 
and  payment  has  not  been  obtained  firom  it, '  he 
may  recover  in  indebitatus  assuwfsiiy  and  is  not 
obliged  to  resort  to  an  action  on  the  special  agree- 
ment •  under  which  the  security  was  received. 
Leas  V.  Jamts^  10  S.  &  R.  307. 

689.  Where,  on  an  exchange  of  goods,  one  party 
defrauds  the  other,  who,  elects  for  that  cause,  to  re- 
scind the  contract,  the  injured  party  cannot  main- 
tain an  action  for  goods  sold,  on  giving  notice  to 
the  other,  and  calhng  on  him  to  come  and  receive 
what  he  gave  in  exchange;  but  he  must  return 
them  before  any  right  of  action  will  accrue.  Jfor- 
tan  V.  Yaungj  3  Greenl.  30.    S.  P.  4  Mass.  505. 

690.  Where  the  purchaser  of  goods  transfers  to 
the  seller  the  note  of  a  third  person,  and  guaran- 
ties payment  thereof,  if  it  be  not  paid  when  due, 
the  seller  may  recover  in  an  action  for  goods  sold. 
Butier  V.  Haigkt,  8  Wend.  535. 

691.  A*agreed  with  B  to  take  goods  of  him,  to 
be  manufactured  for  him  by  C,  ana  C  sent  goods  to 
A,  who  credited  them  to  B,  and  afterwards  ac- 
counted for  them  in  a  settlement  with  B,  and  C, 
knowing  that  the  goods  were  thus  credited,  did 
not  give  notice  to  A,  until  after  such  settlement, 
that  the  goods  had  not  been  delivered  on  account 
of  B.  Held  that  C  could  not  support  an  action  for 

?[>od8  sold,  &c.,  against  A.    Fartoell  v.  Smith,  IB 
ick.  83. 

692.  Where  a  purchaser  of  goods  reserves  a 
right  to  pay  for  them  in  specific  articles,  he  may 
so  pay,  within  the  time  limited,  without  demand  or 
designation ;  but  if  he  do  not  so  pay,  the  seller 
may  sue  him  for  the  money,  without  a  previous 
demand.     Way  v.  Wak^d,  7  Verm.  223. 

693.  Where  a  contract  for  sale  and  delivery  of 
^oods  specifies  the  quantity,  price,  and  time  of  pet" 
iormance,  the  seller  canhot  recover,  under  a  ^tton- 
tum  valebatf  for  a  less  quantity  than  was  agreed  for, 
though  the  buyer  has  consented  to  alter  the  con- 
tract as  to  price  and  time  of  performance.  Mead 
V.  Degoluer,  16  Wend.  632. 

694.  Where  an  article  was  to  have  been  deliv- 
ered at  an  agreed  time  and  place,  but  was  deliv- 
eted  and  received  at  another  time  and  place,  with- 
out objection,  it  was  held  that  strict  performance 
was  waved,  and  that  an  action  was  rightly  brought 
to  recover  pay  for  it.  Baldwin  v.  Famsworih,  1 
Fairf.  414. 

695.  When  a  mechanic  has  made  an  article, 
according  to  contract,  and  tendered  it,  and  on  the 
customers  refusal  to  accept  and  pay  for  it,  he 
leav^  it  with  a  third  person,  of  which  fact  the 
customer  has  notice,  he  may  immediately  sue  on 
the  contract,  and  aver  a  delivery ;  and  he  is  enti- 
tled to  recover  the  price  agreed  on  in  the  contract. 
Bement  v.  Smith,  15  Wend.  493. 

696.  When  goods  are  delivered  to  one  person  on 
the  credit  or  request  of  another,  the  assumpsit  of 
the  latter  is  direct,  and  not  collateral,  and  an  action 
lies  against  him  for  goods  sold,  &c.  Stapp  v.  An* 
dersoHf  1  Marsh.  539. 

697.  Aliter,  where  there  is  a  promise  to  guaranty 
the  payment  by  the  vendee ;  in  such  case,  the  action 
must  be  special.    Bickham  v.  /rwtn,  3  Yeates,  66. 

G98.  The  plaintiff  may,  upon  a  count  in  tiuis- 
bitatus  assumpsit  for  goods  sold  and  delivered,  re- 
cover what  he  shall  prove  to  be  due  to  him,  not- 
withstanding there  was  not  any  price  or  sum  of 
money  agreed  upon.  Snodgrass  v.  Broadwetl,  3 
Litt.  355. 

699.  So,  in  such  action,  the  declaration  may  be 
general  for  ffoods,  &c.,  sold  and  delivered,  without 
specifyinj?  the  particular  description  of  goods,  ib. 

700.  Where  goods  are  sold  without  any  specific 
agreement  as  to  price,  the  seller  is  entitled  only  to 
their  value  at  Uie  time,  without  reference  to  a 
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•ubieqaent  nae  in  Tftlod.  Hill  t.  HiU,  Coxe, 
261. 

701.  In  an  action  for  breach  of  a  contract  to 
make  payment  in  tobacco,  the  plaintiff  shall  re- 
cover, in  money^  the  vahie  of  the  tobacco  on  the 
day  when  payment  was  to  have  been  made.  l.yU 
▼.  LuUf  6  Har.  &,  J.  273. 

7(&.  A  delivered  cows  to  B,  which  were  to  be 
returned  in  two  years,  or  their  value  paid,  unless 
B  should  be  dissatisfied  with  a  certain  other  bar- 
gain between  him  and  A,  in  which  case  the  cows 
were  to  be  B's  property ;  at  the  end  of  two  years, 
B  said  he  was  satisfied  with  the  other  bargain,  but 
refused  to  redeliver  the  cows,  or  to  pay  lor  them. 
Held  that  this  was  not  a  bailment,  but  a  sale  of  the 
cows,*and  that  A  might  recover  the  value  of  them, 
on  a  general  count.  Uolhrook  ▼.  ^mutrong.  1 
Fairf  31 . 

703.  The  plaintiff  employed  the  defendant  as 
his  arent  to  sell  ffoods  for  a  certain  commission. 
The  defendant  sold  part  of  them,  and  received  jAurt 
of  the  price,  which  he  confided,  together  with- the 
residue  of  the  goods,  to  his  olerk,  who  absconded 
with  the  money  and  |roods.  Held  that  the  de- 
fendant was  not  liable  in  an  action  for  goods  sold 
and  delivered.  Read  ▼.  Bertrand,  4  Wash.  C.  C. 
514, 

704.  Assumpsit  lies  by  a  stranger  against  a  party 
for  necessaries  furnished  and  support  provided  for 
one  whom  such  party  is  legally  bound  to  main- 
tain; as  for  necessaries  furnished  to  a  wife  or 
child,  for  whom  the  husband  or  parent  neglects  to 
provide.  Van  Valkinburgk  v.  fVatton,  13  Johns. 
480.    8.  P.  16  Mass.  31. 

705.  So  for  support  provided  for  the  defendant's 
slave.     Oat/Uld  v.  Waring^  14  Johns.  188. 

706.  So  tor  supplies  furnished  to  the  defendant's 
stepmother,  where,  on  a  division  of  his  father's 
property,  the  defendant  assumed,  for  a  valuable 
consideration,  to  support  her.    Forsyth  v.  Goniofi, 

5  Wend.  556. 

707.  A  plaintiff  is  entitled  to  recover  upon  a 
parol  agreement  of  the  defendant,  that  if  the 
plaintiff  would  furnish  and  supply  a  certain 
married  woman,  and  her  infant  children,  with 
board,  washing,  and  lodging  for  a  certain  time,  he, 
the  defendant,  would  pay  him  for  it ;  averring  and 

Iiroving  that  he  furnished  the  board,  washing,  and 
odflring,  accordingly ;  and  this,  though  the  woman's 
husband  be  in  the  commonwealth  at  the  time,  and 
bound  to  furnish  her  and  the  children  with  neces- 
saries ;  and  the  defendant  be  not  morally  or  legally 
bound,  but  by  his  said  promise.  LanUr  v.  Hnrtomf 

6  Mnnf.  79. 

706.  The  price  of  lottery  tickeU,  if  the  sale  be 
not  illegal,  may  be  recovered  in  a  count  for  '*  goods, 
wares,  and  merchandise "  sold  and  delivered. 
Yoke  ▼.  Robertson^  2  Whart.  155. 

709.  In  assumpsit  for  goods  sold,  dkc.,  where  an 
account  was  annexed  to  the  writ,  the  defendant 
pleaded  in  bar  a  former  judgment  recovered  by 
the  plaintiff  a^inst  him  on  a  writ  containing  a 
genera]  count  for  goods  sold,  &c.,  which  might  have 
embraced  the  claim  in  the  second  action.  Held 
that  evidence  was  admissible  to  show  that  such 
claim  was  not  considered  and  determined  in  the 
first  action.    Bridge  v.  Gray,  14  Pick.  55. 

YIII.    Pleadings  in  Assumpsit. 

710.  In  actions  of  assumpsit  a  consideration 
must  be  alleged  ;  otherwise  no  cause  of  action  is 
shown,  and  uie  declaration  will  be  bad  after  ver- 
dict, and  on  error.  Brvner  v.  SUnU,  Hardin,  225. 
Hemmenway  v.  Hiekesj  4  Pick.  497.  .Gains  v. 
Kendriek,  2  Rep.  Con.  Gt.  339.  Benden  v.  Man- 
ningf  2  N.  Hamp.  289.  MoseUv  v.  Jonss,  5  Munf. 
68.    Bevsrleys  v.  Holmes^  4  Munf.  95.    BmUy  v. 


Freeman,  4  Johns.  280.     Wkedwrif^  t.  JMbore, 
1  Hall,  201.     CannoUy  v.  CottU,  I  Breese,  286. 

711.  In  Pennsylvania,  it  seems  that  a  verdict 
cures  the  defect  of  not 'alleging  a  consideratioa 
of  a  promise.    Shaw  v.  Redmmid.  11  S.  db  R.  27. 

712.  In  assumpsit  against  tne  assignor  of  a 
bond,  the  declaration  is  fatally  defective,  if  it  do 
not  set  forth  a  consideration  for  the  assignment. 
HaU  V.  Smithy  3  Munf.  550. 

713.  It  is  not  sufficient  to  allege  that  the  de- 
fendant, **  being  indebted  "  in  a  certain  sum,  in  con- 
sideration thereof,  promised  to  pay,  d^c,  without 
alleging  the  cause  or  consideration  on  which  the 
debt  is  founded ;  and  this  rule  applies  to  special  as 
well  as  to  general  assumpsit.  Beauekamp  v.  Bos- 
worth,  3  Bibb,  115.  S.  P.  Chandler  v.  StaU,  5 
Har.  &  J.  284.    Maury  v.  Olive,  2  Stew.  472. 

714.  In  Massachusetts,  by  long  practice,  a  dec- 
laration alleging  that  the  defendant,  being  in- 
debted "  according  to  the  account  annexed  "  to  the 
writ,  promised,  &c.  is  good.  -Rider  v.  Bobbins^  13 
Mass.  284.  The  schedule  annexed  supplies  the 
allegation  of  a  consideration,  ib. 

715.  In  declaring  on  a  promise  to  pay  in  con- 
sideration of  forbearance  to  sue  a  third  person,  it  is 
sufficient  to  aver  that  such  person  was  indebted, 
without  averring  that  the  debt  was  then  payable ; 
and  an  averment  that  one  was  indebted  does  not 
import  that  the  debt  was  then  payable.  Johnes  v. 
Potter,  5  S.  &  R.  519. 

716.  That  A,  being  liable  to  pay  B's  debt,  did 
pay  it,  is  a  sufficient  allegation  of  a  consideration 
to  support  B's  promise  to  repay  A.  Huntington  w* 
Todd,  3  Day,  465. 

717.  The  whole  consideration  of  a  special  con- 
tract must  be  explicitly  and  correctly  stated; 
otherwise  the  variance,  on  exception  to  the  evi- 
dence, will  be  fatal.  Hendriek  v.  SeeUy,  6  Cona. 
176.  Russell  v.  South  Britain  Society,  9  Conn.  508 
Carley  v.  Dean,  4  Conn.  259.  Brooks  v.  Lowrie, 
1  N.  &.  M.  342.  Benden  v.  Manning,  2  N.  Hamp. 
289.  De  Forest  v.  Frary,  6  Cow.  151.  Lansing  v. 
M'KiUvp,  3  Caines,286.  CarrM  v.  CtUins,  2  Bibb, 
429. 

716.  It  is  fatal  to  allege  a  con  lideration  in 
addition  to  the  true  one.  Ston»  v.  KnowlUm,  3 
Wend.  374. 

719.  In  declaring  on  a  promissory  note,  (either 
in  assumpsit  or  debt,)  under  the  sta.nte  of  Anne, 
it  is  not  necessary  to  allege  any  com  .deration ;  the 
terms  of  such  a  note  import  a  considtration.  Peas- 
ley  V.  Boatwrightj  2  Leigh,  198. 

720.  In  declaring  on  a  note,  not  negotiable  by 
the  statute,  expressed  to  be  for  value  received,  it  is 
not  necessary  to  aver  a  special  consitfcfation ;  it  is 
sufficient  to  aver  that  it  was  given  for  value  re- 
ceived ;  but  if  a  special  consideration  is  siverred,  it 
must  be  proved.  Jerome  v.  Whitney,  7  Johns.  321. 
See  Hemmenway  v.  Hickes,  4  Pick.  497.  Odiome 
V.  Odiome,  5  N.  Hamp.  316.  Jones  r  Fales,  4 
Mass.  254.    Dugan  v.  Campbell,  1  Ham.  115. 

721.  A  count  on  a  note  which,  on  its  Itce,  is  for 
payment  of  a  third  person's  debt,  and  in  which  no 
consideration  is  expressed,  must  aver  a  considera- 
tion.    Connolly  v.  Cottle,  1  Breese,  286. 

722.  In  declaring  on  a  bank  note,  if  the  de- 
fendant's promise  is  alleged  to  have  been  made  to 
bearer,  and  the  plaintiff  is  alleged  to  be  the  holder 
for  a  valuable  consideration,  the  consideration  is 
sufficiently  /set  forth.  GUiert  v.  J^antueket  Bank, 
5  Mass.  97. 

723.  In  South  Carolina,  by  statute,  a  note  for 
the  pavment  of  money  imports  a  good  considera- 
tion without  the  words  "  value  received,"  and  no 
consideration  need  be  averred  in  declaring  on  the 
note.  Chapped  v.  Proctor,  Harper,  49.  Gains  v 
Kendrick,  2  Rep.  Con.  Ct.  339.  So  in  Kentucky 
M"  Curdy  v.  Dudley,  1  Marsh.  288. 
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TW.  la  ^leftdiBf  an  unsealed  aaaignment  of  a 
ehoa0  in  aetion,  not  negotiable,  the  consideration 
eftfae  aasi^menty  it  seems,  must  be  specifically 
set  forth ;  it  not  being  sufficient  to  aver  generally, 
as  in  case  of  a  ne^vtiable  instrument^  that  the 
assiffnmeBt  was  for  a  valuable  consideration,  &c. 
De  Tarett  v.  Frarify  6  Cow.  151. 

785.  A  declaration  on  an  indorsement  of  a  note 
guarantying  payment  by  the  maker  must  set  out 
the  consideration  of  such  indorsement  Green  v. 
Dodge,  2  Ham.  430.  See  also  Wheelwright  v. 
Moore,}  Hall,Ji01. 

726.  Wherever  the  instrument  declared  on  does 
not,  on  its  face,  show  the  evidence  of  a  consider- 
ation, it  must  be  averred  and  proved.  Jkmglag  v. 
Davie,  2  M'Cord,  218. 

727.  The  declaration  on  a  note  for  the  payment 
of  goods  must  aver  a  consideration.  Letcher  v. 
Taylar,  2  Bibb,  585.  So  of  a  count  on  an  order 
payable  from  a  particular  fund.  Pryor  v.  lAnaey, 
3  Bibb,  77. 

728.  It  is  not  necessary  to  allege  payment  of  a 
part  of  the  consideration  admitted  by  tne  contract 
to  have  been  received.  Dox  v.  Dey,  3  Wend. 
256. 

729.  In  Ohio,  it  is  allowable  to  declare  on  a 
promissorv  note,  without  averring  consideration, 
liability,  «o.,in  the  same  manner  as  on  a  specialty. 
Mors  V.  JIf  Cloud,  2  Ham.  5.  Riehmond  v.  Patter- 
eon,  3  Ham.  368. 

730.  A  past  or  executed  consideration  roust  be 
laid  to  have  been  done  upon  the  request  of  the 
defendant,  or  the  declaration  is  bad.  Parker  v. 
Crane,  6  Wend.  647.  Leland  v.  Douglass,  1  Wend. 
49S.  Upingston  v.  Sogers,  V  Caines,  586.  Com- 
stock  V.  SiMth,  7  Johns.  87.  Hicks  v.  Burhans, 
lU  Johns.  243.  OafiUUl  v.  Waring,  14  Johns.  188. 
Doty  V.  JVUson,  ib.378.  S.  P.  BiUeom  v.  Craggin, 
B  Pick.  295.  TVstn  v.  Oold,  ib.  386.  MuG  v. 
Wuman,  3  Pick.  209.  JeweU  v.  Somerset,  1  Greenl. 
1^. 

731.  If,  in  such  eases,  a  request  of  the  defend- 
ant is  not  alleged,  the  declaration  shows  no  con- 
sideration for  his  promise ;  non  constat  that  the 
service,  dec.,  was  not  a  voluntary  courtesy,  ib. 
See  1  Caines,  (2d  ed.)  585,  note,  7  Johns.  (2d 
ed.)  88,  n<iCa  (*.)  QoUtsby  v.  Robinson,  1  Blackf. 
247. 

732.  In  Pennsylvania,  however,  a  verdict  cures 
the  defect,  in  such  ease.  Stoeoer  v.  Stoetei^,  9  S. 
lOt  R.  434.  See  also  Oreeoes  v.  M'JilUster,  2  Binn. 
591. 

733.  A  declaration  reciting  this  nole,  viz.  ^*  On 
or  before  the  first  day  of  March  next,  I  promise  to 
pay  unto  J.  G.  94  ^llons  of  whisk v,  lor  value 
received,"  was  held  tiad,  on  general  demurrer, 
for  want  of  a  consideration  alle^d.  Omns  v.  Ken- 
driek,  2  Rep.  Con.  Ct.  339. 

734.  It  is  necessary  to  set  forth  a  contract  bind- 
ing on  both  parties,  where  a  suit  is  brought  to  re- 
cover damages  for  its  non-performance.  Berry  v. 
Harper,  4  Gill  &,  Johns.  470. 

735.  A  declaration,  on  a  note  to  be  paid  on  a 
contingency,  that  averred  that  the  contingency 
had  happened,  as  appeared  by  an  indorsement 
thereon,  was  held  sufficient  to  warrant  a  judg- 
ment by  default.  M*Qekee  v.  Childress,  2  Stow. 
506. 

736.  A  declaration,  stating  that  the  defendant, 
in  consideration  that  the  plaintiff,  at  his  special 
instance  and  nrequest,  would  become  bound  to  A 
by  his  obligation  conditioned  for  the  payment  of 
$1000,  assumed  upon  himself  and  promised  the 
plaintiff  to  indemnify  him  from  all  loss  by  the  said 
obligation,  is  ffood  without  setting  forth  on  what 
account  the  obligation  was  given.  Bvdl  v.  JiUen, 
11  8.  A  R.  52. 

737.  In  an  action  against  B,  as  the  guardian  of 


A,  stating  a  promise  arisiMfroin  a  contract  nuide 
by  A  wiUi  the  consent  of  B,  it  was  held  that  a 
consideration  for  Buch  promise  must  be  so  alleged 
as  to  show  the  nature  oif  it ;  the  general  averment 
of  a  valuable  consideration  bemg  insufficient. 
Rossiter  v.  Marsh,  4  Conn.  196. 

738.  A  declaration  for  not  fattening  cattle, 
stating  an  agreement,  by  which  the  plaintiff  was 
to  deliver  to  the  defendant  cattle,  to  be  pastured 
and  fattened  at  a  certain  price,  that  the  plaintiff 
promised  to  pay,  fnd  that,  tiie  agreement  being 
assented  to  by  both  parties,  the  cattle  were  afler- 
wards,  to  wit,  on  the  day  and  year  before  men- 
tioned, delivered  to  the  defendant,  who  then  and 
there  promiaed  to  fatten  and  pasture  them,  is  bad 
aller  verdict,  for  want  of  stating  that  the  defend- 
ant's promise  was  in  <!onsideration  of  the  plaintifl*'s 
promise,  or  of  his  delivering  the  cattle.  IVhitall 
V.  Morse,  5  S.  dt  R.  358. 

739.  An  omission  to  state  in  such  declaration 
that  the  cattle  were  left  a  sufficient  length  to 
fatten  them,  is  cured  by  verdict,  ib. 

740.  In  declaring  on  a  promise /equired,  by  the 
statute  of  frauds,  to  be  in  writing,  it  is  not  neces- 
sary to  allege  that  it  was  in  writing ;  that  statute 
has  not  altered  any  rule  of  pleading.  Cleaves  v. 
Foss,  4  Greenl.  1.  EUing  ▼•  Vanderlyn,  4  Johns. 
237.    MiUer  v.  Drake,  1  Caines,  45. 

741.  It  is  not  necessary  that  a  declaration  on  a 
written  warranty  should  aver  that  it  was  in  writing. 
Wallis  V.  Fraxier,  2  N.  &  M.  180. 

742.  An  account  stated  may  be  given  in  evidence 
under  any  count  to  which  it  is  applicable,  although 
it  might  be  declared  on.  Stow  v.  SewaU,  3  Stew. 
&  Port.  67. 

743.  When  the  name  of  a  d>rporation  is  cor- 
rectly given  at  the  commencement  of  the  declara- 
tion, thus,  <<  the  trustees  of  the  B.  C.  of,*'  &c.,and 
in  a  subsequent  part  of  the  declaration  it  is  alleged 
that,  '*bemg  indebted,  they  the  said  trustees 
promised,"  this  is  a  sufficient  allegation  that  the 
promise  was  made  by  the  corporation ^  and  not 
by  the  trustees  individually ;  it  is  unnecessary  to 
repeat  the  full  name  of  the  corporation  at  every 
recurrence.  Baptist  Church  v.  Mulford,  3  Halst.  182. 

744.  In  assumpsit  on  a  written  agreement,  an 
express  promise  snonld  be  laid  in  the  declaration  ; 
a  mere  recital  of  the  writing,  or  of  the  circum- 
stonoes  of  the  case,  is  not  sufficient  Cook  v. 
Simnu,  2  Call,  39.  Woody  v.  Floumoy,  6  Munf. 
506.  Candler  v.  Rossiter,  10  Wend.  487.  Sed 
vide  Kelly  v.  Otosn,  Minor,  252,  where  it  was  held 
that  if  the  writing  set  forth  shows  the  defendant's 
liability,  the  allegation  of  a  promise  is  not  neces- 
sary. 

745.  The  gist  of  the  action  is  the  promise,  and 
unless  this  is  averred,  the  declaration  is  bad  afler 
verdict.  Winston  v.  Francisco,  2  Wash.  Ib7. 
Bruner  v.  Stout,  Hardin,  *225.  Benden  v.  Man- 
ning, 2  N.  Hamp.  289. 

746.  The  words  **  the  defendant,  notwithstond- 
ing  promising  the  said  money  to  the  plaintiff,  to 
pay  when  required,  bath  not  paid,"  are  insufficient, 
u  they  contain  no  direct  averment  of  a  promise. 
2  Wash,  ubi  sup.  See  also  Sexton  v.  Holmes,  3 
Munf.  566. 

747.  The  word  "  promised  "  is  not  indispen- 
sable ;  any  word  of  the  same  import,  as  **  agreed," 
is  sufficient,  especially  afler  verdict,  ^very  v. 
2y»ii,gA«m,  3  Mass.  160.    10  Wend.  487. 

748.  Mutual  promises  must  be  alleged  to  have 
been  made  at  the  same  time.  AHeging  that  "  in 
consideration  the  plaintiff  had,  at  the  defendant's 
request,  promised,  &o.,  the  defendant  afterwards, 
vii.  on  the  same  day,  promised,"  is  bad.  Livings- 
ton V.  Rogers,  1  C^nes,  583.  S.  P.  WhitaU  v. 
Morse,  5  8.  dt  R.  358. 

749.  In  a  suit  by  an  administrator  ds  bpnts  non, 
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the  promise  may  be  laid  to  have  been  made  to  the 
first  administrator,  or  to  himself.  SulUvan  v.  Holr 
her,  15  Mass.  374. 

750.  A  breach  of  the  promise  must  also  be  al- 
leged, or  the  declaration  is  bad.  Benden  v.  Martr 
nin^,  2  N.  Hamp.  2d9. 

7ol.  In  a  declaration  on  a  special  agreement,  a 
yerdict  cures  the  defect  of  not  alleging  specially  a 
breach  thereof,  on  noticeNto  perform  it.  Weiglty 
y.  Weir,  7  S.  ^  R.  309. 

752.  A  breach,  not  sufficiently  laid,  may  be 
good  afler  verdict,  if  the  necessary  facts  are  stated, 
Uiough  imperfectly.  Horrel  v.  M* Alexander,  3 
Rand.  94. 

753.  It  is  sufficient  to  alle^  that  the  defendant 
"  has  not  paid  said  sum,"  without  adding  that  he 
has  not  paid  any  part  of  it.  Judson  v.  Eslava,  Mi- 
nor, 3. 

754.  A  declaration  must  not  only  show  that 
money  is  due  to  the  plaintiff,  but  also  that  the 
defendant  is  liable  to  pay  it.  Dickinson  v.  Bridtj 
2  Pen.  61M. 

755.  A  declaration  which  alleys  only  that  the 
defendant  hath  not,  and  doth  reiuse  to  pay,  with- 
out alleging  that  he  has  not  paid,  is  good,  on  gen- 
eral demurrer.    ^Ms  v.  FauHtaine,  3  Rand.  484. 

756.  The  promise  and  the  breach  thereof  must 
be  alleged  to  have  been  made  before  the  com- 
mencement of  the  action ;  if  alleged  to  have  been 
made  afler,  the  declaration  is  baa  in  any  stage  of 
the  cause.  Boyce  v.  Morgan,  3  Caines,  133.  War- 
ing  V.  YaUs,  10  Johns.  119.  Harper  v.  Montgom- 
ery, 5  Litt  347.  Roud  v.  Onffith,  11  S.  &.  R.  130. 
hanger  v.  Parish,  8  S.  ^  R.  134.  Gordon  v.  Ken- 
nedy, 2  Binn.  28^. 

757.  In  Bemis  v.  Faxon,  4  Mass.  263,  it  was 
held,  however,  that  a  declaration,  alleging  a  prom- 
ise after  the  teste  of  the  writ,  was  good  afler  ver- 
dict, though  bad  on  special  demurrer.  See  also 
Crouse  v.  MiUer,  10  8.  So  R.  155.  AUaire  v. 
Ouland,  2  Johns.  Cas.  52. 

See  AcTioirSy  I. 

758.  In  declaring  on  a  promise  to  pay,  on  the 
plaintiff's  doing  or  omitting  a  certain  act,  it  is  not 
necessary  to  ajSiBge  an  acceptance  of  the  promise ; 
it  is  su^ient  to  allege  that  the  act  was  done  or 
omitted.  Lonsdale  v.  Brown,  4  Wash.  C.  C.  148. 
S.  P.  Train  v.  Gold,  5  Pick.  380. 

759.  In  declaring  on  a  written  contract,  it  is  not 
necessary  to  use  the  precise  words  of  the  contract ; 
it  is  always  allowable,  and  oflen  necessary,  to  de- 
clare according  to  their  legal  efiect  and  import. 
Lent  V.  PadJfard,  10  Mass.  230.  Hopkins  v. 
Young,  11  Mass.  307.  WaUk  v.  GUmer,  3  Har.  &  J. 
407.  Grannis  v.  Clark,  8  Cow.  36.  Ridgley  v. 
Riggs,  4  Har.  &  J.  363.  Silver  v.  Kendriek,  2  N. 
Hamp.  160.  Thomas  v.  Van  Jfess,  4  Wend.  549. 
Sheeky  v.  MandeDilU,7  Cranch,  208.  Ferguson  v. 
Harwood,  ib.  408.  Hastings  v.  Levering,  2  Pick. 
222.     Osborne  v.  Lawrenee,  9  Wend.  135. 

760.  Thus  a  note,  "  t  promise  to  pay  A  B," 
may  and  ought  to  be  declared  on  as  a  promise  to 
A  n  to  pay  him.    Lent  v.  Padelford,  ubi  sup. ' 

761.  So  a  promise  to  surrender  a  defendant  in 
execution,  or  pay  the  judgment,  <*if  the  execution 
can  be  delayed  till  June  next,"  may  be  declared 
on  as  a  promise  in  consideration  the  plaintiff  would 
delay  it.  ib. 

7(&.  Hence  it  is  needlesi;  and  improper  to  set 
forth  the  loorib  of  an  agreement,  and  then  state  the 
effect  and  intent  of  the  parties  hyinnu^ndo,  Crock- 
er V.  Whitney,  10  Mass.  320.  Hopkins  v.  Young, 
11  Mass.  307. 

763.  A  writing  in  these  words, "  Due  A  $94, 
on  demand,"  may  be  declared  on  as  a  promise  to 
vay  on  demand.  Smith  v.  AUen,  5  pay,  337. 
'And  "  Due  A,  or  bearer,  for  value  reoeived,"  may 
be  declared  oi^  ^B  a  promissory  note,  within  the 


statute  of  Anne.     Russell  v.    WhtppHe,  ft  Cow. 
536. 

764.  A  note,  in  which  no  time  of  payment  m 
mentioned,  is  by  legal  effect  payable  imuieclsalely, 
or  on  demand.  It  may  therefore  be  declared  on  ■• 
so  payable,  though  a  declaration  is  sufficient  which 
states  such  note  according  to  its  terms.  Hirriok 
V.  Bennett,  8  Johns.  374.  Bacon  v.  Page,  1  Conn. 
404.  5  Cow.  516.  S.  P.  Pi^yne  v.  Muttox,  1  Bibb, 
164.  Osborne  v.  Fulton,  1  Blackf.  233.  See  2 
Hen.  Black.  11. 

765.  A  note  payable  in  60  days  cannot  be  de- 
clared on  as  if  no  time  of  payment  was  fixed. 
Sherhy  v.  MandevUle,  7  Cranch,  2U8.  Pogc  v. 
Bank  of  Alexttjulria,  7  Wheat.  35.  Morris  v. 
Fort,  2  M'Cord,  3i)7. 

766.  An  instrument  having  no  date,  or  a  date  in 
blank,  may  be  declared  on  as  executed  on  a  cer- 
tain day,  without  expressly  stating  ihat  it  wmt 
without  date.     Grannts  v.  Clark,  b  Cow.  36. 

767.  If  the  third  day  of  grace  falls  on  Sunday, 
a  note  may  be  protested,  &a^.,  on  Saturday,  and  it 
is  not  necessary  to  allege  in  the  declaration  thai 
the  third  day  was  Sunday.  Mechanics*  and  Farm^ 
ers*  Bank  v.  Gibson,  7  Wend.  460. 

768.  When  one  promise  is  the  consideration  of 
another,  it  is  not  necessary,  in  declaring  for  a 
breach  of  the  one,  to  allege  performance  of  the 
other.  Whi/aU  v.  Morse,  5  8.  <&  R.  358.  S.  P. 
Close  V.  MiOer,  10  Johns.  90.  Dey  v.  Dox,  9 
Wend.  129. 

769.  But  if  the  agreement  be  wholly  executory, 
and  the  promise  on  one  part  is  the  consideration 
for  the  promise  on  the  other,  the  party  who  has 
refused  to  fulfil  his  part  cannot  maintain  an  action 
against  the  other.    9  Wend.  129. 

770.  Where  any  thing  is  to  be  performed  by  the 
plaintiff,  precedent  to  performance  by  the  defend* 
ant,  the  plaintiff,  as  a  general  rule,  must  allegt 
performance  by  himselff  in  declaring  for  a  breach 
of  the  defendant's  promise  ;  an  averment  of  readi- 
ness is  not  sufficient.  Zerger  v.  Sailer,  6  Binn.  24. 
Salmon  v.  Jenkins,  4  M'Oord,  288.  M'intire  v. 
aark,  7  Wend.  330.  Gray  v.  James,  Peters  C. 
C.  482.  Bank  v.  Hagner,  1  Pet.  467.  Justiee  v. 
Board  of  Justices,  2  Blackf.  149. 

771.  This  rule*does  not  hold  where  the  defend- 
ant has  disabled  himself  from  performing  his  part 
of  the  contract ;  as  where  A  promised  to  convey 
land  to  B,  as  soon  as  B  should  pay  him  a  certain 
sum,  and  A  conveyed  the  land  to  C.  On  stating 
this  fact  in  the  declaration,  B  was  held  entitled 
to  recover,  without  alleging  payment  or  tender. 
Jfeweomh  v.  BraeketL  16  Mass.  161.  S.  P  Johns- 
ton V.  Cauikins,  1  Johns.  Cas.  116.  Davis  v. 
Crawford,  2  Rep.  Con.  Ct.  401.  Clark  v.  Moody, 
17  Mass.  149.     Webster  v.  Cojin,  14  ib.  196.     Coe- 

er  V.  Mowry,  16  ib.  6.     Frost  v.  Clarkson,7  Cow 
Hilt  v.  Campbell,  6  Gieenl.  111. 

772.  Want  of  the  averment,  in  a  declaration  of 
performance  of  a  condition  precedent,  is  cured 
by  verdict  in  Virginia.  Bailey  v.  Clay,  4  Rand. 
346. 

773.  So  it  is  cured  if  it  appear  in  the  defendant's 
plea,  or  in  his  notice  under  the  plea,  that  it  has 
been  performed  by  the  plaintiff.  Zerger  v.  Sailrr, 
6  Binn.  24.     S.  P.  9  Pick.  65.    10  Wiieat.  287. 

774.  On  a  contract* to  convey  land  to  the  plain 
tiff  on  a  specified  day,  he  then  to  pay  the  defend- 
ant a  certain  sum,  and  give  him  a  note  lor  the  res- 
idue of  the  consideration  money,  the  declaration 
for  not  giving  the  deed  must  aver  a  tender  of  the 
money.    Harvey  v.  Trenchard,  1  Halst.  196. 

775.  An  averment  that  the  plaintiff  was  ready 
and  willing  to  do  all  things  by  him  to  be  done,  is 
not,  in  such  case,  sufficient.  Addey  v.  iUwell,  5 
Halst.  304. 

776.  So,  where  it  was  a  condition  of  an  agree- 
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tnenffdr  sale  of  land  that  the  purtihaser  ahoald 
pay  the  mooaj,  and  the  seller  deliver  a  deed  within 
six  dajs,  the  declaration  for  a  breach  of  the  seller's 
cotttnet  must  alle^  a  tender  by  the  purchaser, 
•ad  not  merely  hi*  readiness,  &c.  ib.  See  Grace 
V.  Rnr^f  11  8-  ^  ^-  ^1'  Pinkus  ▼.  HamakeTf 
ib.dOO. 

777.  Declaration  on  a  contract  that  a  bouse 
should  be  sold  for  a  certain  sum,  and  a  balance  of 
the  proceeds  paid  to  the  plaintiff,  averred  a  request 
to  sell  the  house  and  pay  the  money,  **  on  the  day 
aforesaid,"  beiai'g  the  day  of  the  contract ;  held 
that  the  request  was  suraciently  set  forth.  fVat- 
lace  V.  Baker  J  1  Binn.  610. 

77d.  Where  one  engages  to  give  a  contract  for 
a  certain  lot  of  land  at  ^  per  acre,  and  no  tiine  is 
specified -when  the  contract  shall  be  delivered,  nor 
when  or  in  whaf  manner  the  consideration  is  to 
be  paid  or  secured,  nor  the  number  of  i^^res  con- 
buned  in  the  lot,  the  plaintiff,  in  an  action  for  the 
Don-delivery  of  the  contract,  must  supply  the  defi- 
ciencies in  the  agreement  by  proper  averments  in 
tke  declaration.  Osborne  v.  LnwratcCy  9  Wend. 
135. 

779.  Where  two  acts  are  to  be  done  at  the  same 
time,  as  where  one  agrees  to  sell  and  deliver,  and 
the  other  to  receive  and  pay,  it  is  necessaiy,  in  an 
action  for  non-delivery,  that  the  plaintiff  should 
aver  his  readiness  to  pay,  whether  the  defendant 
was  at  the  place  ready  to  deliver  or  not.  Porter 
V.  Roae^  12  Johns.  209.  ToppU^  v.  Rooty  5  Cow. 
404.  8.  P.  Tinneu  v.  AshLmf,  15  Pick.  546. 
MGeJiee  V.  HiU,  4  Porter,  170. 

780.  In  such  action  for  non-delivery,  according 
te  an  agreement  by  which  the  defendant  engaged 
to  deliver  goods  to  the  plaintiff  or  his  agent  at  A., 
tn  be  paid  for  on  delivery,  it  is  sufficient  to  aver 
that  Uie  plaintiff  has  been  at  all  ttmes  ready  to 
receive  tho  goods,  and  pay  for  them,  at  A.,  with- 
out averring  that  he  was  ready  at  the  particular 
time  stipulated  for  the  delivery.  12  Johns,  uln 
sup. 

761.  And  if  such  agreement  stipulate  for  the 
plaintiffs  paying  on  the  defendant's  presenting 
the  receipt  K>r  the  goods,  payment  on  delivery 
must  be  made  if  the  plaintiff  was  present  at  A. ; 
the  provision  for  payment  on  production  of  the 
receipts  extending  only  to  delivery  of  the  goods 
to  the  plaintiff's  agent. '  ib. 

782.  It  is  a  sufficient  averment  of  an  offer  to 
perform,  if  the  plaintiff  allege  that  he  attended  at 
the  time  and  place  appointed,  and  o^red  to  exe- 
cute a  conveyance  according  to  his  agreement, 
and  that  the  defendant  did  not  attend,  and  that  he 
refused  to  accept  the  same  and  perform  the  agree- 
ment on  his  part.  Miller  v.  Drake^  1  Gaines,  45. 
See  Savory  v.  Qoe,  3  Wash.  C.  C.  140.  Anderson 
V.  Garths  1  Stew.  160. 

783.  Where  A  received  a  transfer  of  B*s  inter- 
est m  a  certain  estate,  and  in  consideration  thereof 
promised  to  deliver  goods  to  B  on  demand,  and  B 
promised  that  on  such  delivery  he  would  give  A 
a  note  for  a  certain  quantity  of  wheat,  and  A  re- 
fused to  perform  his  promise,  B  was  held  entitled 
to  maintain  an  action  for  non-performance,  with- 
out averring  performance  or  readiness  to  perform 
on  his  part.  JVoodtoorth  v.  CwrtisSf  7  Wend. 
112. 

784.  In  a  declaiation  on  an  agreement  by  which 
A  promised  to  let  a  farm  to  B,  from  January  1st, 
to  remove  the  former  tenant,  and  that  B  should 
have  the  tenancy,  &c.,  from  that  day,  the  allega- 
tion was,  that,  on  January  Ist,  B  was  ready  and 
willing,  and  offered  to  A  to  take  possession  of  the 
fhrm,  and  that  A,  though  requested  on  that  day, 
neglected  and  refused  to  turn  out  the  former 
tenant,  and  deliver  possession  to  B.  Held  suffi- 
aient,  without  avemng  the  demahd  to  have  been 


made  on  the  land,  or  at  the  last  convenient  hour 
of  the  day.     Carroll  v.  Peake,  1  Pet.  18. 

785.  In  an  action  up<m  a  written  agreement 
for  the  sale  of  a  tr^ct  of  land,  setting  forth  that  the 
vendor  agreed  to  give  the  vendee  possession',  and 
a  conveyance  free  from  incumbrances,  on  or  before 
a  certain  day,  for  which  Aie  vendee  agreed  to  give 
the  vendor  part  of  the  purchase  money  on  the  same 
day,  and  to  give  him  for  the  balance  a  deed  of 
trust,  or  such  other  security  as  he  might  require, 
and  that  the  conveyance  was  not  to  be  executed 
until  the  first  payment  was  made,  and  security 
given ;  the  declaration,  on  behalf  of  the  vendor, 
sufficiently  charged  a  breach,  by  stating  that  the 
plaintiff  was,  on  that  day,  in  lawful  and  peaceable 
possession  of  the  land,  and  ready  to  give  the  de- 
fendant possession,  with  a  proper  conveyance,  clear 
of  all  incumbrances ;  but  that  the  defendant  failed 
to  make  the  payment,  and  give  the  security. 
Moss  V.  Stipp,  3  Munf.  159. 

786.  A  count  for  money  paid  to  and  for  the  use 
of  the  defendant,  at  his  request,  to  A,  is  good  in  a 
justice's  court.  Vandcrveer  v.  M^Maekint  1  Halst. 
213. 

787.  In  an  action  for  money  had  and  received, 
it  is  not  necessary  to  aver  of  whom  it  was  receiv- 
ed.    Lawrence  v.  Clark,  1  Root,  348. 

788.  In  a  suit  against  a  sheriff  for  money  col- 
lected by  him  on  execution,  it  is  not  necessary 
to  declare  against  him  as  sheriff.  Armstrong  v. 
ChirroWf  6  Cow.  465.  Sed  vide  Overton  v.  Hud" 
son,  2  Wash.  172. 

789.  A  count  for  money  had  and  received  by, 
or  for  money  paid  to,  the  use  of  A,  administrator 
of  O,  and  B,  administrator  of  P,  is  bad.  Judgment 
cannot  be  rendered,  on  such  a  count,  against  the 
defendants,  either  jointly  or  severally.  Sibbit  v.- 
Uoyd,  6  Halst.  163. 

790.  A  declaration  that  the  defendant  was  in- 
debted to  the  plaintiff  for  money  had  and  received, 
without  stating  "  to  the  plaintiff's  use,'*  is  gooa 
afler  verdict.    Judson  v.  Eslnva,  Minor,  2. 

791.  The  declaration  must  be  for  cash ;  if  it  al- 
lege that  the  defendant  **  being  indebted,  &c.,  in 
bilia  of  P.  Bank,  of  the  value,"  &m,,  it  is  bad, 
even  afler  verdict.  Barnard  v.  Whittng,  7  Mass.  359. 
Seealso2  J.  J.  Marsh. 69.599.  3 J. J. Marsh.  1 10.431. 

792.  A  count  that  the  defendant  received  of  the 
plaintiff  $100,  in  orders  on  the  one  shilling  tax. 
which  he  promised  to  account  for  or  return,  is  bad 
for  uncertainty.     Grant  v.  Jackson,  Kirby,  90. 

793.  A  declaration  on  a  note  given  out  of  the 
country,  demanding  interest,  should  aver  what  is 
the  rate  of  interest  where  the  note  was  given. 
Surlott  V.  Pratt,  3  Marsh.  175. 

794.  In  an  action  by  a  surety,  who  has  paid  the 
debt,  against  a  co-surety  for  contribution,  he  may 
declare  generally  for  money  paid,  or  set  forth  spe- 
cially the  facts  from  which  the  defendant's  liability 
arises.    Backelder  v.  Fiske,  17  Mass.  464. 

795.  And  where  the  plaintiff,  in  such  suit,  has 
paid  on  a  judgment  recovered  against  him,  he 
need  not  allege  in  his  declaration  that  notice  of 
the  first  suit  was  given  to  the  defendant  Malin 
V.  BvU,  13  S.  &.  R.  441. 

796.  Under  the  New  Jersey  practice  respeotinff 
statements  of  demand,  a  demand  for  money  had 
and  received,  without  saying  from  whom,  or  to 
whose  use,  is  insufficient.  Srmnnin  v.  Voorhees^ 
2  Green,  590.  8.  P.  HvUhinson  v.  Targee,  2 
Green,  386. 

797.  In  assumpsit  for  the  use  and  occupation  of 
land,  the  plaintiff  must  aver  that  the  lana  was  oc« 
cupied  by  permission  of  the  plaintiff,  or  at  the  re- 
quest of  the  defendant.  Bradley  v.  JkkvtMpori^ 
o  Conn.  1. 

796.  On  a  contract  that  the  defendant  should 
deliver  goods  to  the  plaintiff,  for  which  the  plain 
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tiff  should  deliTer  to  the  defendant  A's  note  to  a 
lamr  amount,  and  the  defendant  to  pay  the  plain- 
tiff the  difference,  tbia  agreement  to  pay  the  dif- 
ference must  be  set  forth  in  the  declaration.  Ro- 
get  V.  MvrriUj  2  Caines,  117. 

799.  A  declaration  for  goods  sold  and  deliYeredi 
as  described  in  an  annezA  schedule,  is  good  ;  the 
plaintiff  not  beins  held  to  particularize  the  articles. 
KiniUr  V.  Skaw,  3  Mass.  396,  note. 

800.  But  a  count  generally  "  for  certain  lands 
sold  and  conveyed  "  to  the  defendant  bj  the  plain- 
tiff,  is  bad.  The  lands  should  be  described.  JVet- 
san  y.  Swauj  13  Johns.  483. 

801.  So,  in  assumpsit  for  rent,  the  declaration 
must  give  a  description  of  the  premises.  HiUon 
V.  BurUu,  2  N.  Hamp.  193. 

602.  A  declaration  that,  in  consideration  the 
plaintiff,  at  the  defendant's  request,  would  deliver 
to  him  certain  articles,  (specified,)  the  defendanC 
promised  to  deliver  the  plaintiff  as  much  as  they 
were  reasonably  worth,  and  averring  that  the  plain- 
tiff did  deliver  tliem  accordingly  —  shows  a  mtU 
by  the  plaintiff  to  the  defendant,  and  entitles  him 
to  recover,  as  for  goods  sold,  the  value  of  the  arti- 
cles at  the  time  of  delivery.  HiU  v.  HUl,  Coze,  361 . 

803.  Where  parties  exchange  articles  by  agree- 
ment, and  one  engages  to  pay  the  other  a  certain 
sum  as  boot  money,  the  common  count  for  goods 
sold  and  delivered  is  sufficient    Porter  v.  Taleott^ 

1  Cow.  359. 

804.  AUUr,  where  the  agreement  is  to  pay  the 
difference  in  notes  at  four,  six,  and  eight  months, 
and  the  action  is  for  not  giving  the  notes  before 
the  expiration  of  the  terms  of  credit,  ib. 

805.  If  a  contract  for  delivery  of  goods  is  un- 
executed, the  vendor  must  declare  specially 
against  the  vendee.  OutwaUr  v.  Dodge,  7  Cow.  8o. 

606.  Where  one  agrees  to  pay  another  a  certain 
sum  of  money,  and  a  certain  amount  of  produce, 
for  his  services,  and  the  declaration  is  only  for 
money,  the  plaintiff  cannot  recover  the  value  of  the 
produce.     Couraey  v.  CovingtoHj  6  Har.  &  J.  45. 

807.  A  declaration  for  services  performed  or  la- 
bor done,  generally,  without  any  particular  speci- 
fication, is  good.     Edtoards  v.  MckoU,  3  Dajr,  16. 

808.  But  a  declaration  is  bad,  on  error,  if  no 
time  is  therein  stated  when  the  services  were  per- 
formed. Gordon  v.  Myers,  3  Halst  69.  Van- 
guilder  V.  StuU,  5  Halst.  233. 

809.  A  contract  was  to  pay  different  sums  for 
labor,  as  the  laborer  should  board  himself  or  be 
boarded ;  and  he  worked  jat  the  smaller  sum, 
being  boarded.  Held  that,  in  declaring  on  this 
contract,  he  must  state  it  in  the  alternative,  and 
not  as  on  a  contract  simply  to  pay  the  smaller 
sum.     Hatch  v.  Adams,  8  Uow.  35. 

610.  A  conditional  contract  must  not  be  set 
forth  as  an  absolute  one,  though  the  condition  has 
been  performed.  Stanwood  v.  Seovd,  4  Pick.  422. 
Lower  v.  Winters,  7  Cow.  263.     Coueh  v.  Hooper, 

2  Leigh,  557. 

811.  In  an  action  on  a  note  with  a  condition 
that  it  shall  be  void  if  the  defendant  shall  indem- 
nify Uie  plaintiff  against  a  note  signed  by  him 
with  the  defendant,  the  declaration  should  set 
forth  the  condition.  WhUaker  v.  Smith,  4  Pick. 
83.     S.  P.  Wait  V.  Morris,  6  Wend.  394. 

812.  In  declaring  on  a  bill  of  lading  which  con- 
tains an  exception  of  the  danger  of  uie  seas,  the 
exception  must  be  stated.  Ferguson  v.  Cappoau, 
6  Har.  A>  J.  394.  So  of  every  proviso  in  a  con- 
tract which  goes  entirely  to  discharge  the  liability 
under  it.  ib. 

813.  Alitor,  of  a  proviso  or  condition  which  only 
ojierates  as  a  defeasance,  or  respecte  the  liquida- 
tion of  damages  after  a  right  to  them  has  arisen 
by  breach  of  the  contract.  ib»  Stantoood  v.  Seo- 
vel,  4  Pick.  422. 


814.  Several  of  tiw  GMWMMi  «0mli>  on  ^iAmnt 
contracts,  may  be  included  in  one ;  and  the  plain- 
tiff is  not  bound  to  prove  all  the  causes  of  aotion, 
in  order  to  recover,  but  he  may  recover  for  as  much 
as  he  proves.    Bailey  v.  Ftsemam^  4  Johns.  280. 

815.  And  the  count  may  also  include  a  count  for 
goods  sold  and  delivered,  in  the  like  general  form. 
Tfeison  V.  Swan,  13  Johns.  483. 

816.  Several  promissofy  notes  may  be  included 
in  one  count,    bads  v.  Bishop,  Minor,  263.  ' 

817.  Where  the  plaintiff  declares  in  several 
counte,  he  cannot  be  compelled  to  elect,  on  the 
trial,  the  count  on  which  he  will  proceed.  JVbms 
V.  Lharham,  9  Cow.  151. 

818.  In  a  second  count,  on  a  contract  sufficient- 
ly set,  forth  in  the  first,  the  contract  need  not  be 
repeated ;  it  is  sufficient  to  allege  that  .it  is  the 
same  as  set  forth  in  the  first  coumt  Gristooid  .v. 
Jfadonal  Ins.  Co.  3  Cow.  96. 

819.  So  if  prior  counts  set  forth  the  considera- 
tion of  the  promise,  and  the  last  count  refers  to 
them,  and  is  founded  on  the  consideration  alleged 
in  them,  it  is  sufficient.  Dent  v.  ScoU,  3  Har.  dk 
J.  28. 

820.  A  secoud  count,  otherwise  defective,  is 
aided  by  a  clear  reference  to  the  first,  which  is 
sufficient.     Crookshank  v.  Gfay,  20  Johns.  344. 

821.  This  cannot  be  done,  however,  if  a  nol» 
pros,  has  been  entered  on  the  first  count.  Wilson 
V.  Jaeobson,  Minor,  73. 

822.  Omission  to  assign  a  breach  to  one  of  sev- 
eral counto  is  aided  by  verdict,  and  may  be  amend- 
ed.    Wood  V.  Jefferson  County  Bank,  9  Cow.  194. 

823.  One  averment  of  a  request  and  refusal  to 
pay,  if  inserted  at  the  end  of  a  declaration,  is 
sufficient  for  any  number  of  counU.  Eidmr  v. 
Bobbins,  13  Mass.  284. 

824.  If  there  be  several  counte  in  the  declare^ 
tion,  the  defendant  should  be  charged,as  having 
failed  to  pay  the  several  sums  of  money  aforesaid 
and  every  part  thereof;  if  this  be  not  done,  but 
the  breach,  charged  at  the  end  of  the  last  count, 
be,  that  he  hath  not  paid  the  said  smn  of  money, 
and  it  appear  upon  a  demurrer  to  evidence  that  all 
the  evidence  adduced  by  the  plaintiff  applies  only 
to  the  first  count,  judgment  ought  to  be  given  for 
the  defendant.    EUis  v.  Turner,  5  Munf.  196. 

825.  It  is  too  late,  after  pleading  to  the  merite, 
to  object  that  the  declaration  omite  to  allege  a 
day  certein  on  which  the  promise  was  made. 
Long  V.  Kinard,  Harper,  47. 

8SS.  Where  no  time  for  performance  is  specified 
in  a  contract^  it  should  be  averred  that  it  was  to 
be  done  on  request,  or  within  a  reasonable  time^ 
and  that  such  request  has  been  made,  or  reasona- 
ble time  elapsed.  O^tome  v.  Lawrence,  9  Wead. 
135.    S.  P.  Roberts  v.  Beatty,  2  Pennsyl.  63. 

827.  In  a  declaration  on  a  promise  to  pay  on  de- 
mand, where  sapius  requisiJtus  is  alleged,  a  special 
demand  need  not  be  averred,  and  if  averred,  need 
not  be  proved.    Pettibone  v.  Pettibone,  5  Day,  324. 

8^.    Where  a  special  demand  is  necessary  to 

Ethe  plaintiff  a  right  of  action,  the  general  al- 
tion  of  ^'  oflen  requested"   is  not  sufficient. , 
demand  must  be  specially  set  forth,  with  time 
and  place.     Carley  v.  Vance,  17  Mass.  391. 

829.  In  actions  on  notes  payable  in  specific  ar- 
ticles on  demand,  a  demand  before  action  brought 
must  be  alleged  and  proved.  Greenwood  v.  Cur- 
tis, 6  Mass.  364.  LobdeU  v.  Hopkins,  5  Cow.  516. 
Benners  v.  Howas-d,  1  Taylor,  149.  Smith  v. 
Leavensworth,  I  Root,  209.  See  Thomas  v.  Roooa, 
7  Johns.  462. 

830.  So  in  actions  against  an  executor  tor  the 
recovery  of  legacies ;  even,  as  it  seems,  tbougn 
the  legacy  be  made  pajrable  at  a  fixed  time>  Pres- 
eott  V.  Parker,  14  Mass.  431.  Miles  v.  Boyden,  2 
Pick.  218. 
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831.  Bvt  St  n  not  imctMria),  in  such  cases,  to  al- 
lege the  precise  day  of  the  demand  with  accuracy. 
Doz  V.  Deuy  3  Wend.  356. 

839.  Where,  by  the  contract,  property  is  payable 
on  demand,  the  declaratioti  must  aver  a  demand 
at  the  defendant's  residence  ;  and  the  omission  of 
SQch  averment  is  not  cured  by  a  plea  of  tender, 
&c.,  and  verdict  for  the  platnttn.  Leteker  v.  Tay- 
lor, Hardin,  79.     fVUnumtk  v.  FtUtan,  2  Bibb,  280. 

833.  JUUeVf  if  the  property  be  payai>le  at  a  par- 
tisnlar  day.  Grant  v  Groshor^  Hardin,  85.  Kte- 
ten  V.  Seantiand,  ib.  149.  Admna  v.  MaceVy  1  Bibb, 
338.    Mitchdl  v.  Gregory,  ib.  449. 

834.  In  counting  on  a  contract  to  pay  on  de- 
mand, in  such  gocKis  as  the  plaintiff  should  want, 
it  is  not  sufficient  to  allese  a  general  demand  of 
goods ;  it  should  appear  that  the  plaintiff  designa- 
ted the  ffpoAs  that  he  wanted,  or  that  he  expressly 
waved  his  right  to  select,  and  gave  the  defendant 
notice  of  such  waver.  Stevats  v.  Chamherlin,  1 
Verm.  25. 

835.  Payment  of  a  note  payable  in  farm  prod- 
uoe  should  be  demanded  at  the  debtor*B  farm,  and 
of  a  note  payable  in  merchandise  or  manufactures, 
at  the  merchant*B  store,  or  the  manufacturer's 
shop.  LobdM  v.  Hopkins^  5  Cow.  516.  S.  P. 
16  Mass.  453.  6  Mass.  61.  WUmmdh  v.  Patton, 
2  Bibb,  280.     CKamb^rs  v.  Whm,  Prin.  Dec.  192. 

836.  To  a  suit  on  a  note  payable  in  goods  at  the 
anker's  dwelling-house,  on  a  particular  day,  it  is 
a,  sufficient  plea  m  bar  that  the  defendant  was 
nady  at  the  day  and' place  to  deliver  them.  Rob' 
hins  V.  Luce,  4  Mass.  474.  *Bee  also  Jones  v. 
SttvenBon,  5  Munf.  1. 

837.  Bv  a  statute  of  Tennessee,  on  contracts 
for  the  delivery  of  property,  the  creditor  must 

K've  the  debtor  ten  days*  notice  of  the  time  when 
)  will  attend,  at  the  place  Bj>ecified  in  the  con- 
tract, to  receive  it ;  and  an  action  will  not  lie  till 
after  the  expiration  of  the  ten  days.  Powdl  v. 
Coward,  2  Overt.  326. 

838.  It  is  not  necessary  to  allege  a  demand  in 
actions  on  an  insimtd  eomputassent ;  the  bringing 
of  the  action  is  a  sufficient  demand.  Qroatwood  v. 
Curtis,  6  Mass.  366.  And  so  in  all  other  cases 
where  there  is  a  precedent  debt  or  duty.  Ernst  v. 
Bartle,  1  Johns.  Cas.  319.  L^ngwtll  v.  White, 
ib.  99.     Thomas  v.  Roosa,  7  Johns.  462. 

839.  If  a  promise  be  to  do  a  certain  act,  or  pay  a 
certain  sum,  and  the  act  is  not  done,  it  is  not  ne- 
cessary to  allege  «  special  demand  of  the  money. 
Lent  V.  Paddford,  10  Mass.  239. 

*  840.  Nor  on  a  note  payable  at  a  particular  time 
and  place.  Caldwell  v.  Cassidy,  8  Cow.  971. 
Conn  V.  Gano,  1  Ham.  483.  But  if  a  demand  be 
alleged,  it  must  be  proved.    1  Ham.  tthi  sup, 

841.  Nor  on  a  note  payable  on  demand  at  a  par- 
ticular place.  Carley  v.  Vanee,  17  Mass.  390. 
Payson  v.  WhUeomh,  15  Pick.  212. 

^^.  Nor,  in  New  York,  is  such  si  legation  ne- 
cessary in  declaring  against  a  sheriff,  tor  money 
collected  by  him  on  execution ;  it  being  his  duty 
to  pay  it  over  without  demand.  Dygert  v.  Crane, 
1  Wend.  539. 

843.  Miter,  in  Connecticut,  Massachusetts,  and 
New  Hampshire,  where  the  sheriff  is  not  bound  to 
pay  over  until  demand.  Chur^  v.  Clark,  1  Root, 
:{33.  fVUder  v.  Bailey,  3  Mass.  295.  Wakefield  v. 
IMhgoWf  ib.  251.    Moody  v.  Makurin,  4  N.  Hamp. 

844.  Where  previous  demand  is  necessary  to 
maintain  a  suit  against  two  joint  promisors,  a 
demand  on  one  is  sufficient.  Uriswold  v.  Plumb, 
13  Mass.  298.    M*Farland  v.  Crary,  8  Cow.  253. 

845.  In  a  suit  on  a  note  payable  in  goods  on 
request,  and  a  special  request  averred,  a  special 
plea  denying  the  request  is  allowable.  Jackson  v. 
Berry,  3  BiU>,  85. 
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846.  Where,  on  a  suit  upon  a  note,  payable  in 
specific  articles,  against  a  banknipt  who  had  not 
obtained  a  certificate  of  discliarge,  it  was  proved  that 
the  holder  presented  the  note  to  the  commissioners 
for  allowance,  it  was  held  to  be  sufficient  to  sup- 
port the  action.    Chandler  v   Winship,  6  Mass.  31 U. 

847.  Where  goods  are  sold  and  agreed  to  be 
delivered  on  demand,  and  payment  is  to  be  made 
infuturo,  an  action  will  lie  for  non-delivery  of  the 
goods,  though  the  demand  be  not  made  for  them 
till  after  the  time  of  payment  has  elapsed  ;  and  it 
is  not  necessary  to  allege  payment,  tender,  or 
readiness  to  pay,  by  the  plaintiff,  t^e  agreements 
bein^  independent.    Dox  v.  Dey,  3  Wend.  356. 

848.  In  a  suit  on  a  promise  to  deliver  goods, 
payable  on  delivery,  it  is  sufficient  to  show  that 
the  pUintiff  was  in  good  credit,  and  that  the  de- 
fendant sold  the  goods  to  another,  without  proving 
any  other  readiness  to  pay.  Anderson  y.  Garth,  1 
Stew.  160. 

849.  In  an  action  against  the  indoiser  of  a  note, 
made  **  neffotiable  in  the  Bank  of  M.,"  the  declara- 
tion alleged  a  demand  at  that  bank^  where  it  loaspay' 
ahUf  but  omitted  to  allege  a  demand  on  the  maker, 
or  to  set  forth  an  excuse  for  not  making  such  de- 
mand. Afler  verdict,  it  was  held  that  as  the  note  was 
not,  on  its  face,  payable  at  that  iMink,  the  averment 
could  not  be  true  unless  there  was  an  agreement 
of  the  parties  to  that  efl^ct,  and  that  such  agree- 
ment must  have  been  proved ;  and  thus  that  the 
defect  in  the  declaration  was  cured.  Pearson  v. 
Bank  of  Metropolis,  1  Pet.  89. 

850.  Where  notice  is  not,  by  the  terms  of  the 
contract,  necessary  to  be  given  before  an  action 
can  be  brought,  still  if  the  extent  of  the  contract  is 
not  preeisefy  known,  but  is  to  depend 'on  fkcts 
more  particularly  within  the  knowledge  of  the 
promisee  than  of  the  promisor,  or  if  the  time  of 
performance  is  to  be  directly  determined  by  the 
promisee,  notice  must  be  alleged  in  a  declaration. 
Dix  V.  Flanders,  1  N.  Hamp.  246.  Lent  y.  Pedet' 
ford,  10  Mass.  238.  Bush  v.  CHuMeld,  4  Ham. 
103.    Austin  v.  Biehardson,  3  Call,  201. 

851.  AUter,  where  the  extent  of  the  eon  tract  is 
to  be  ascertained  by  faots  not  particularly  within 
the  promisee's  knowledge,  or  where  the  time  of 
performance  is  to  depena  on  some  collateral  act  of 
the  promisor,  or  of  a  stranger,  ib.  Bee  Trask  v. 
DutaU,  4  Wash.  C.  C.  181. 

862.  Notice  need  not  be  given  or  averred  of  the 
happening  o^  a  contingency,  if  the  defendant,  by 
the  contract,  have  provided  for  himself  the  means 
of  ascertaining  it.    Kees  v.  Powell,  2  Marsh.  254. 

853.  Where  A  undertakes  to  pa^  if  B  fails  to 

Ky  after  three  months  from  the  time  of  the  de- 
cry of  certain  articles,  notice  of  the  delivery  of 
the  articles,  and  of  B's  ^lure  to  pay,  need  not  be 
averred.    KenMe  v.  WalUs,  10  Wend.  374. 

854.  In  a  declaration  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  it  is  sufficient,  after' 
alleging  presentment  to  Uie  drawee,  his  refusal, 
the  protest,  &o.,  to  make  a  general  averment  of 
notice  to  the  defendant  of  all  the  premises.  Boot 
V.  Franklin,  3  Johns.  207. 

855.  In  a  declaration  on  a  collateral  promise^  the 
plaintiff  should  aver  notice  to  the  guarantor  of  the 
performance  of  the  act  contemplated  by  the  prom- 
ise, and  perhaps  of  a  fiiilure  to  pay  by  the  person 
in  whose  favor  the  undertaking  was  made ;  but  the 
omission  of  these  averments  will  be  cured  by  the 
sUtute  of  jeofails,  after  verdict.  Pasteur  v.  Parker, 
3  R4uid.  458.  See  also  Bank  v.  Bsebe,  6  Ham. 
496. 

866.  When  a  draft  or  order  is  payable  to  two 
persons  for  a  debt  due  to  them  from  the  drawer, 
they  are  tenants  m  common  of  the  debt  due  on  the 
order ;  and  in  declaring  on  an  ass^nment  of  the 
order  by  one,  it  must  be  shown  that  he  was  m 
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partner  with  the  oilier,  or  in  some  other  way  had 
aathority  to  assign,  or  the  declaration  will  be  bad, 
eren  thooffh  the  draft  be  drawn  payable  to  the 
order  of  eiSier  of  the  payees.  DeFartst  v.  Frary, 
6  Cow.  151. 

857.  In  declaring  on  a  promissory  note,  omis- 
sion of  the  words  *'  or  order,"  or  of  the  time  or 
place  where  the  note  is  made  payable,  is  a  fatal 
defect.     Sebree  v.  Dorr,  9  Wheat.  568. 

658.  One  of  two  executors  cannot  indorse  a 
negotiable  note,  made  payable  to  them  as  soch ; 
and  a  declaration  setting  forth  such  indorsement  is 
bad  on  general  demurrer.  Smith  v.  Whitings  9 
Mass.  334. 

859.  After  judgment  by  default,  the  defendant 
cannot  object  thai  the  action  is  brought  on  a  note 
not  negotiable,  without  styling  the  plaintiff  as- 
signee.    Vamee  ▼.  Fimdly^  1  N.  db  M.  578. 

860.  Denial  of  the  assignment  of  a  note  is  not  a 
good  plea  in  bar  of  an  action  brought  by  an  as- 
signee. JfC^nsU  V.  JMbrriMm,  lLitt.206.  AUUr, 
in  case  of  the  assignment  of  a  sealed  instrument. 
Smith  ▼.  Shidds,  2  Bibb,  3S8. 

861.  A  count  averring  that  A,  by  his  agent,  B, 
madA  his  promissory  note,  is  sufficient,  without 
averring  that  A  signed  it,  or  deUvertd  it.  Ckildress 
y.  Emory,  8  Wheat.  642.  Russell  ▼.  WkippU,  2 
Cow.  536. 

862.  In  deriving  title  to  a  note  through  the  in- 
dorsement of  a  firm,  it  is  not  generally  necessary 
to  state  the  names  of  the  members  of  the  firm ; 
nor  need  the  executor  of  a  surviving  partner  state 
the  names  of  the  firm  in  his  declaration.  8  Wheat. 
uH  sup.     Cochran  v.  ScoU,  3  Wend.  229. 

863.  In  the  United  States,  a  special  count  in  a 
declaration  on  a  lost  note  is  not  required  in  order 
to  admit  lecondary  evidence  of  the  note.  Renner 
T.  Bank  of  Cofuniia,  9  Wheat.  581. 

864.  In  declaring  agrsinst  the  survivin(|[  partner 
of  a  firm,  on  a  note  indorsed  by  the  firm,  it  is  not 
necessary  to  aver  him  to  be  surviving  partner. 
fiaborg  V.  Bank  of  Columbia,  I  Har.  &  Gill,  23J. 

865.  On  a  promise  to  indorse  another's  note,  the 
declaration  must  aver  that  a  note  was  drawn  tad 

resented  for  indonement.     Galiagher  v.  Brunei, 
Cow.  346. 

866.  On  a  promise  to  indemnify  against  a  re- 
eotery  of  moneys,  it  is  cause  of  special,  but  not  of 
genenl  demurrer,  if  the  declaration  aver  generally 
that  the  plaintiff  was  eompMed  to  pay,  Packard 
▼.  HiU,  7  Cow.  434. 

867.  On  a  promise  to  indemnify  against  ex- 
penses ineurred  by  the  plaintifitt,  or  their  agents, 
a  declaration  that  one  of  the  plaintlffis,  as  agent 
of  all,  had  been  damnified,  is  good,  on  general 
demurrer.  i6. 

868.  In  declaring  on  a  promise  to  pay  money 
when  collected,  it  is  necessary  to  aver  that  it  has 
been  collected.   Dodge  v.  Coddtngton,  3  Johns.  146. 

869.  In  an  action  on  a  promise  to  pay  the  plain- 
tiff a  sum  of  money,  if  and  when  the  defendant 
shall  collect  his  demands  against  a  third  person,  it 
is  sufficient  to  allege  that  the  defendant  did  not 
use  due  diligence,  without  alleging  that  it  was 
necessary  for  him  to  use  such  dili^nce.  White  v. 
Snell,  9  rick.  16.  Such  promise  implies  that  the 
defendant  will  use  due  ailigence  to  collect  such 
demands;  and  it  is  unnecessary  to  aver  or  to 
prove  that  the  nlaintiff  requested  the  defendant  to 
collect  them.  w. 

870.  In  Maryland,  a  declaration,  for  recovery 
of  a  wager  won  on  the  election  of  a  sheriff,  is  bad 
on  error,  if  it  do  not  allege  that  the  plaintiff  and 
defendhmt  were  residents  of  the  county,  and  voters 
at  the  election.  Wroth  v.  Johnson,  4  Uar.  A 
M'Hen.  284. 

871.  It  is  not  necessary,  in  an  action  against  a 
cairier  for  the  loss  of  goods  which  he  had  under- 


taken to  transport,  to  aver  payntnl  m  tender 
of  freight.  Ferguson  v.  Cappeau,  6  Har.  dk.  J. 
394. 

872.  In  declaring  on  a  guaranty  of  payment  by 
a  third  person,  it  is  necessary  to  allege  expressly 
that  the  original  debtor  did  not  pay  accorainjg  to 
the  terms  on  which  the  guarantor  assumea  his 
responsibUity.  MUeheU  v.  DaU,  2  Har.  &,  Gill, 
159. 

873.  If  an  instrument  be  in  the  form  of  a  penal 
bill,  but  without  a  seal,  the  plaintiff  should  not 
declare  for  the  penalty,  but  only  for  the  principal 
sum.    Jenkins  v.  Hurt,  2  Rand.  446. 

874.  In  South  Carolina,  a  declaration  by  a  jailer 
against  a  plaintiff  for  boarding  his  insolvent  debtor, 
must  allege  that  the  prisoner  was  wholly  insolvent, 
and  that  no  assignment  was  made,  or  that  the 
effects  in  the  assignees'  hands  were  insufficient 
Love  V.  Lowry,  1  M'Cord,  181. 

875.  In  an  action  ajDrainst  an  executor  to  recover 
a  legacy,  the  plaintiff  must  aver  that  the  defend- 
ant, at  the  time  of  action  brought,  had  assets  suffi- 
cient to  pay  debts  and  legacies.  De  Witt  v.  Sekoonr 
maker,  2  Johns.  243. 

876.  In  New  Hampshire,  a  declaration  claiming 
remuneration  of  a  town  for  support  of  a  pauper,  is 
bad  on  special  demurrer,  but  not  in  arrest  of  judg- 
ment, if  it  do  not  aver  that  there  are  no  relations 
of  the  pauper  able  to  support  him.  WalpUe  v. 
Marlow,  2  N.  Hamp.  385. 

877.  A  declaration  that  the  defendant  promised 
the  plaintiff,  if  he  would  marry  the  defendantlB 
granddaughter,  he  would  give  him  as  much  of  his 
estate  as  he  should  give  to  any  of  his  own  children, 
and  that  the  plaintiff  did  marry  her,  yet  the  defend- 
ant did  not  give  the  plaintiff  as  much  of  hu  estate 
as  he  gave  to  some  of  his  children,  is  bad  ^Ver 
verdict,  for  want  of  an  averment  how  much  the 
defendant  gave  to  either  of  his  children,  or  to  how 
much  the  plaintiff's  claim  amounted;  yet  a  ver- 
dict miffht  have  cured  the  defect,  if  it  nad  been 
returned  on  the  trial  of  a  proper  issue.  Smith  v. 
Walksr,  1  Wash.  135.    S.  P.  Chichester  v.   Vass, 

1  Call,  83. 

878.  If  A  promise  B  that  if  he  marrv  A's  daugh- 
ter, "  he  will  endeavor  to  do  her  equal  justice  with 
the  rest  of  his  daughters,  as  fast  as  it  is  in  his 
power,  with  convenience ; "  this  promise  is  suffi- 
ciently certain  and  obligatory  to  sustain  an  action 
for  the  breach  of  it,  on  a  declaration  alleging  the 
marriage,  and  the  facts  omitted  in  the  preceding 
cases.     Chichester  v.  Vass,  1  Munf.  98. 

879.  Where  an  oral  contract  is  made,  in  lieu  of 
a  written  one,  it  is  not  necessary,  in  declaring  on 
the  last,  to  recite  the  first.     mUdns  v.  Duncan, 

2  Liu.  170. 

880.  A  declaration  which  contains  a  c<Nint  fer 
matters  and  articles  properly  chargeahle  in  ac- 
count, as  appears  by  a  particular  account  filed, 
no  account  oeing  filed,  and  another  count  for 
special  services,  which  did  not  state  an  assumption 
of  any  particular  sum,  will  not  authorixe  a  re- 
covery.     Turner  v.  Jtnkms,  1  Har.  &  Gill,  161. 

881.  A  declaration  for  breach  of  a  warranty  that 
a  horse  is  sound,  in  which  it  is  not  alleged  wberein 
the  unsoundness  consists,  is  bad  on  demurrer,  hut 
cured  by  verdict    MurtiM.  v.  Blodget,  1  Aik.  375. 

882.  A  declaration  alleging  that  the  defendant 
received  the  plaintiff's  goods  tor  sale,  and  agreed 
to  render,  as  the  amount  brought  by  said  goods, 
$500,  and  assigning,  as  a  breach  of  tlie  agreement, 
a  neglect  to  render  an  account  or  pay  \&  sum  of 
$500,  is  bad  fi>r  want  of  an  averment  of  the  sale 
of  the  goods.     Wolfe  v.  Luyster,  1  Hall,  146. 

883.  In  an  action  for  not  transporting  certain 
goods,  the  plaintiff  declared  that  he  IcMided  the 
gc»ods  on  board  the  defendant's  vessel,  to  be  trans- 
ported by  the  defendant  for  a  specified  freight  to 
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oe  psid  by  the  oonrignee,  and  that  the  defendant, 
in  consideration  thereof,  promised  to  transport  and 
deliver  the  goods  to  the  consignee.  After  verdict, 
this  declaration  was  held  jpooid,  though  it  did  not 
•▼ef  that  the  goods  were  the  plaintiflrs,  nor  that  a 
reasonable  time  for  transporting  them  had  elapsed. 
atimpson  ▼.  GiiehriH,  1  Green!.  202. 

88^.  If  the  gist  of  the  action  is  a  recovery  by  a 
third  person  against  the  plaintiff,  it  is  not  neces- 
sary for  him  to  set  forth  in  what  manner  that  third 
r^rson  commenced  his  suit.  AUaire  y.  Ouland, 
Johns.  Cas.  52. 

885.  Several  defendants  in  assumpsit  cannot 

Klead  the  general  issue  severalty.    Sach  plea  is 
ad  on  general  demurrer.    Mealier  v.  BaekddWf 

6  Mass.  444. 

886.  So  of  the  same  plea  in  bar,  severally  plead- 
ed.    Ward  V.  Johnson^  13  Mass.  152. 

887.  When  two  or  more  are  sued,  and  some  of 
them  are  out  of  the  state,  so  that  service  cannot 
be  made  on  all,  those  on  whom  service  is  made 
may  plead  that  they  with  the  others  did  not  prom- 
ise, &j^.     Tappan  v.  BrtLtn,  5  Mass.  196. 

888.  A  plea  by  the  defendant,  who  is  served 
with  notice,  that  he  did  not  promise,  &e.|  is  bad. 
Butman  v.  Abbot,  2  Oreenl.  362. 

889.  If  one  of  two  defendants  sufier  a  defkult, 
the  other  may  plead  alone  any  matter  that  is  suf- 
ficient to  bar  the  action.  Shed  v.  Ptiree.  17  Mass. 
623. 

890.  -A  plea,  which  impeaches  part  only  of  the 
consideration  of  the  promise  declaration,  is  bad. 
So  is  a  plea  which  does  not  show  bow  the  consid- 
eration nas  failed.  CoUman  v.  Harper,  1  Marsh. 
602. 

891.  A  plea  that  a  note  was  for  money  won  at 
gaminff  needs  not  state  the  kind  of  game.  Jordan 
f.  LoeEe,  Minor,  254. 

892.  In  Kentucky,  by  statute  of  1811,  nen  est 
factum  is  a  proper  plea  to  an  action  on  a  written 
instrument,  thongh  not  under  seal.  leaac  y.  Por^ 
ter,  2  Marsh.  453. 

893.  The  plea  of  **  not  guilty"  is  cured  by  ver- 
dict. Caveae  T.  JifMiekad,  8  &.  Sl  K,  641.  King 
V.  Jif  Daniel,  4  CaU,  451. 

IX.    Evidemee  under  Ae  Qeneral  hsue  —  Varianeef 

894.  The  money  counts  are  proved  prima  fade, 
by  a  promissory  note  of  the  defendant  given  or 
indorsed  to  the  plaintiff.  Johnson  v.  Johnson, 
Minor,  963.  Ktddis  v.  Debrutz,  1  Hayw.  420. 
Hughes  V.  WhseUr,  8  Cow.  77.  Pierre  v.  Crafts, 
12  Johns.  90.  Coursm  v.  Baker,  7  Har.  A  J.  26. 
Tenuetf  y.  Sanhom,  o  N.  Hamp.  557.  Jones  v. 
Cojmady,  4  Dev.  86.  WOd  v.  Fisher,  4  Pick. 
4^1 .     Cots  y.  Gushing,  8  Pick.  48.    Penn  v.  Flack, 

3  Gill  A  Johns.  369.   Page  y.  Bank  of  Alexandria, 

7  Wheat.  35.    See  7  Cranch,  5U0.     Ellsworth  v. 
Brewer,  U  Pick.  320. 

895.  And  by  a  note  payable  to  bearer,  in  a  suit 
by  the  holder.    Pierce  v.  Crafts,  12  Johns.  90. 

696.  Though  the  note  be  payable  in  speciBc  ar- 
ticles, or,  for  other  reasons,  be  not  negotiable,  if  it 
is  expressed  to  be  for  value  received.  Crandal  v. 
Bradley,  7  Wend.  311.  Smith  v.  Smith,  2  Johns. 
fSX).     Waldrad  v.  Petrie,  4  Wend.  575. 

897.  And  by  a  bank  check,  payable  to  bearer. 
Ellis  V.  WheeUr,  3  Pick.  18.     Woods  v.  Sehroeder, 

4  Har.  &.  J.  276.     Gushing  v.  Gore,  15  Mass.  74. 
Murray  v.  Judah,  6  Cow.  484. 

896.  And  by  a  note  of  a  third  person  indorsed 
by  the  defendant.  Eagle  Bank  v.  Smith,  5  Conn. 
71.  StaU  Bankr.  Hurd,  12  Mass.  172.  Broum 
V.  Torver,  Minor,  370. 

899.  And  by  a  dishonored  bill  of  exchanoe 
drawn  payable  to  the  order  of  the  plaintiff's  wife, 


where  the  drawer  was  not  eatitled  to  notice  of 
non-payment.  Cathell  v.  Ooodwin,  1  Har.  6l  Gill, 
468. 

900.  And  by  a  note  made  by  a  firm  of  which 
the  defendant  was  a  partner.  Jfeal  v.  Fisher,  2 
Har.  <fc  GiU,  274.  8.  P.  Williams  v.  AUen,  7 
Cow.  316. 

901.  And  by  a  bill  of  exchange,  in  an  action  by 
the  payee  against  the  drawer.  Cruger  v.  Arm- 
strong, 2  Johns.  Cas.  5.    8  Johns.  79.    S.  P. 

902.  And  by  a  bank  note,  in  a  suit  against  the 
bank.  Hinsdale  v.  Bank  of  Orange,  6  Wend. 
378.  Bven  in  the  case  of  notes  cut  into  two  parts, 
where  the  holder  has  possession  of  but  one.  tb, 

903.  A  note  not  negotiable,  and  no  considera- 
tion appearing  on  the  lace  of  it,  cannot  be  given 
in  evidence  on  the  money  counts.  Saxton  v. 
Johnson,  10  Johns.  418.  Amer,  of  such  note,  if 
expressed  to  be  for  value  received,  and  shown  to 
have  been  given  for  a  valuable  consideration. 
Smith  V.  SmSh,  2  Johns.  235. 

904.  An  assigned  bond,  with  evidence  of  the 
suit,  &o.,  against  the  obligee,  is  proof  of  money 
had  and  received  by  the  assignor  of  the  assignee, 
M'WiUiams  v.  SmUh,  1  CaU,  123. 

905.  So  of  an  assigned  chose  in  action,  in  a  suit 
against  the  original  party,  who  has  promised  pay- 
ment to  the  assignee.  Lang  v.  Fiske,  2  Fairf. 
385. 

906.  AUter,  of  a  special  agreement  for  exchange 
of  notes,  with  a  warranty  of  the  note  exchanged. 
Richardson  v.  Smith,  8  Johns.  439. 

907.  In  a  suit  against  a  firm,  a  note,  signed  by 
one  of  the  partners  in  the  name  of  the  firm,  will 
support  the  money  counts,  if  the  partnership  be 
first  proved.  Porter  v.  Gumings,  7  Wend.  172. 
Mack  V.  Soencer,  4  Wend.  412. 

908.  When  a  note  is  ofiered  in  evidence  under 
the  monev  counts,  the  defendant  may  show  that 
he  is  not  liable  on  the  note,  and  thus  defeat  the 
action,  in  the  same  manner  as  if  the  suit  were 
properly  brought  on  the  note  itself.  Ausdn  y. 
Rodman,  1  Hawks,  195. 

909.  In  Virginia,  an  indorsee  of  a  note  cannot 
maintain  this  action  against  a  remote  indorsee 
for  want  of  privity.  Maai4smlle  v.  Riddle,  1 
Cranch,  290. 

910.  Aooeptanoe  and  payment  bj  the  drawee  of 
a  bill  of  exchange  are  not,  jyer  se,  evidence  of  money 

riid  to  the  drawer's  use.     Chikendsn  v.  HurUntrtp 
Aik.  103. 

911.  A  draft  not  negotiable,  accepted  by  the 
drawee,  with  an  agreement  to  pa^  any  assignee,  is 
evidence,  afler  notice  by  the  assizor,  to  support 
a  count  for  money  had  and  received  against  the 
acceptor.     Weston  v.  Penniman,  1  Mason,  306. 

912.  When  the  defendant's  note  is  offered  in 
evidence  under  the  money  counts,  it  is  no  defence 
that  the  note  was  not  given  for  a  pecuniary  con* 
sideration.    Hughes  v.  WheeUr,  8  Cow.  77. 

913.  Nor,  in  a  suit  by  the  indorsee,  that  the 
note  was  given  without  any  consideration.  CoU 
y.  Gushing,  8  Pick.  48. 

914.  Where  a  note  of  a  third  person  is  trans- 
ferred, and  its  payment  guarantied,  the  note  and 
guaranty,  being  expressed  to  be  for  value  received, 
will  support  the  money  counts.  Butler  v.  Haight, 
8  Wend.  535.  See  Oough  v.  Stoats,  13  Wend. 
549. 

915.  So  of  a  note  given  on  condition  that  the 
pajjree  assign  a  mortgage  to  the  makei, --  the  con- 
dition being  perfermed.  Payson  y.  WhiUomh,  15 
Pick.  212. 

916.  A  memorandum  made,  by  a  payee  of  a  note 
for  ^2500,  on  the  back  of  it,  in  these  words,  <«  Mr. 
O.,  pay  on  within  $750,"  will  not  support  the 
money  counts,  in  an  action  by  the  holder  against 
the  payee.     Douglass  v.  Wifkeson,  6  Wend.  637. 
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917.  If  the  moDty  coanto  allege  the  promiie  to 
iiATe  been  made  to  paj  on  demand  toUh  interest, 
the  action  cannot  be  maintained  unlesa  an  express 
promise  to  pav  interest  is  proved.  Tappan  v.  ^us- 
tint  1  Mass.  31. 

918.  Any  matter  which  shows  that  the  plaintiff 
never  had  a  cause  of  action  may  be  ^ven  in  evi- 
dence under  the  general  issue.  WtU  v.  Ogden, 
13  Johns.  56.  Yom  v.  Black,  7  Cranch,  565. 
Craig  V.  Missouri^  4  Pet.  4S6. 

919.  As  infancy.  WaHing  v.  TM,  9  Johns. 
141.     Stansimrtt  v.  Marks,  4  Dall.  130. 

920.  Want  of  conaideraUon,  oriUeffal  consider- 
ation. Craig  V.  Missourif  4  Pet.  436.  HiUan  v. 
BurUy,  2  N.Hamp.  193. 

921.  Deceit  in  a  sale,  when  the  suit  is  for  ffoods 
sold,  or  on  a  note  given  for  Uie  price  of  Uiem. 
Sai  V.  Hood,  15  Johns.  230.  See  Ante,  VII.  So 
of  nsuiT.     Cotton  v.  Lake,  2  Mass.  540. 

922.  That  the  promise  declared  on  was  for 
money  won  at  gaming,  contrary  to  statute.  Jones 
V.  Pryor,  1  Bibb,  614.  That  the  defendant  was 
non  compos  mentis  when  the  promise  was  made. 
MitekeU  v.  Kingman,  5  Pick.  431. 

923.  In  an  action  against  the  executor  of  one 
of  several  makers  of  a  promissoxy  note,  the  de- 
fendant may  give  in  evidence  the  survivorship  of 
the  other  makers,  without pleadingit.  Osgood  v. 
Spencer,  2  Har.  &  Gill,  133.  S.  JP.  Burgywn  v. 
,  2  Hay  w.  104. 

924.  So  of  most  matters  of  discharge,  which 
show  that,  at  the  commencement  of  the  suit, 
there  was  no  subsisting  cause  of  action.  Smart  v. 
Baygh,  3  J.  J.  Marsh.  163.  Wilt  v.  Ogden,  13 
Johns.  56.  Agnew  v.  Bank  of  GeUyshurg,2  Har.  &, 
Gill,  478.  Osgood  v.  Spencer,  ib.  133.  Edsan  v. 
Weston,  7  Cow.  278.  Cook  v.  VimmU,  6  Moor. 
284.  Craig  V,  Whips,  1  Dana,  375.  As  payment. 
Drake  v.  Drake,  11  Johns.  531.  Or  a  release. 
Dawson  v.  Tibhs,  4  Yeates,  349. 

925.  So  of  an  ofibr  to  perform  the  promise,  and 

Srevention  by  the  plaintiff.      WiU  v.  Ogden,  13 
ohns.  56. 

926.  So  of  a  former  judgment,  d:o.,  between 
the  same  parties,  on  the  same  cause  of  action. 
Youngs,  Black,  7  Craneh,  565.  OJftU  v.  Ojfut, 
2  Har.  &  Gill,  178.  Lonsdale  v.  Brawn,  3  Wash. 
C.  C.  404.  Wngkt  V.  Butler,  6  Wend.  289.  Kil- 
keffer  v.  Herr,  17  S.  &  R.  325.  AmM  v.  Paaion, 
6  J.  J.  Marsh.  503.  See  Qardner  v.  Buckbee,  3 
Cow.  120.     Coles  v.  Carter,  6  Cow.  691. 

927.  Under  the  practice  act  of  Ohio,  former 
judgment  cannot  be  shown,  under  the  general  is- 
sue, without  a  notice.  Inman  v.  Jenkins,  3  Ham. 
271. 

928.  That  the  defendant  is  an  insolvent  debtor, 
and  that  his  property  has  been  assigned  to  trustees 
for  the  use  of  his  creditors,  may  m  proved  under 
the  general  issue.  Kennethf  v.  Ferns,  5  S.  &;  R. 
394. 

929.  But  an  award,  made  pendente  Ute,  cannot 
be  shown  unless  it  is  pleaded.  Harrison  v.  Brock, 
1  Munf.  22. 

930.  Nor  a  sealed  instrument,  (not  filed  in  offset,) 
by  which  the  plaintiff  engaged  to  pay  the  defend- 
ant a  sum  of  money,  the  defendant  thereupon  to 
assign  lands  to  the  plaintiff.  Kimmell  v.  James,  4 
Har.  &  M*Hen.  71.    S.  P.  Minor,  2. 

931.  Nor  payment  after  action  brought,  as  an 
answer  to  an  action  on  a  note ;  but  it  may  be  given 
in  evidence  to  reduce  damages.  JfMiUian  v.  Wal' 
laee,  3  Stew.  185.  Pemxgewasset  Bank  v.  Braekett, 
4  N.  Harop.  557.  S.  P.  Moore  v.  MJfairy,  1  Dev. 
319. 

932.  In  Connecticut,  on  giving  notice  of  set-off, 
the  defendant  may,  under  Uie  general  issue,  show 
a  balance  due  to  him,  on  an  account  stated,  suffi- 
cient to  eztingolih  the  plaintiff '■  d^m  for  money 


paid  and  lent,  and  for  goods  sold  Hid  delivered. 
JVteAo2»v.  Alsop,  6  Conn.  477.  • 

933.  When  the  ^neral  issue  is  pleaded  to 
actions  brought  by  private  oorporatiopa,  the  plaia- 
tifis  must  prove  their  corporate  character.  Jamas 
V.  Bank  of  Illinois,  1  Breese,  86. 

934.  In  a  special  count,  it  is  no  objection  to  the 
admission  of  evidence,  that  it  does  not  prove  a 
cause  of  action,  if  it  prove  the  promise  declared  oo. 
Wkeehck  v.  Whedock,  5  Verm.  433. 

935.  Where  a  defendant  has  a  right  to  giw 
matter  in  evidence  under  the  general  issue,  such 
evidence  is  not  to  be  excluded  by  reason  of  his 
l>Avinff  given  notice  of  such '  matter,  which  varies 
from  toe  evidence ;  the  notice  may  be  disregarded. 
Smith  V.  Gregory,  8  Cow.  114. 

936.  On  tl^  plea  of  non  assusttpsit,im  an  mnmait 
eomputassent,  the  defendant  cannot  give  evidence 
that  he  entered  into  an  agreement  with  a  third 
person,  trusting  to  the  accuracy  of  books  kept  by 
the  plaintiff,  in  which  he  was  mistaken,  without 
chaiging  an  assurance  or  misrepresentation  by  the 
defendant,  and  giving  notice  of^the  special  matter. 
Dunlap  V.  Miles,  4  Yeates,  366. 

937.  In  assumpsit  by  A  to  the  use  of  B,  against 
C  and  D,  for  goods  lurnished  to  C  and  D  at  B's 
request,  on  the  pleas  of  non  assumpsit  and  pay- 
ment, with  leave  to  give  the  special  matter  m 
evidence,  the  defendants  cannot,  _  without  notice, 

give  in  evidence  the  declarations  of  B,  tluit  when 
e  (B)  had  paid  A  for  the  goods,  his  account  with 
C  would  be  about  square.  Alexander  v.  Puseu,  13 
S.  6l  R.  453. 

938.  Where  the  declaration  in  assumpsit  on  m 
warranty  in  the  sale  of  a  chattel,  assigned  as  a 
breach,  that  the  defendant^  contriving  to  injure 
the  plaintiff,  did  not  perform  his  undertaking,  b«t 
crafUlv  and  subtilly  deceived  the  plaintiff  in  thi% 
dec.,  but  c<mtained  no  substantive  allegation  of 
fraud,  it  was  held  that  proof  of  firaud  was  in- 
admissible to  vupport  suca  declaration.  Dean  v. 
Mason,  4  Conn.  428. 

939.  The  day  laid  in  a  declaration  on  a  parol 
promise  is  not  material  upon  evidence.  Stout  v. 
Rassel,  2  Teates,  334. 

^  940.  Matter  arising  after  plea  pleaded  may  be 
l^ven  in  evidence  under  the  general  issue,  in  mit- 
igation of  damages ;  and  where  it  would  bar  the 
action,  if  pleaded,  the  plaintiff  can  recover  only 
nominal  damages.    Moore  v.  MKairy,  1  Dev.  319. 

941.  The   plaintiff  cannot,  in  an  action  on  a 
note,  give  evidence  of  damages  arising  from  breach 
of  the  contract,  on  which  the  note  was  given 
Cheongwo  v.  Jones,  3  Wash.  C.  C.  359. 

942.  A  sealed  contract,  so  executed  as  not  to 
bind  either  party,  but  which  has  been  acted  upon, 
may  be  given  in  evidence,  in  assumpsit,  to  recover 
the  balance  of  an  account,  to  show  the  terras  on 
which  one  party  made  advances,  and  the  other 
rendered  services.  Qouoemtur  v.  Elliot,  2  Hall, 
211. 

Variance* 

943.  On  a  declaration  against  several  defendants, 
evidence  of  the  liability  of  a  part  of  them  only  will 
not  suffice.  Erwin  v.  Devine,  1  J.  J.  Marsh.  205. 
2  ib.  38.  So  a  several  promise  is  not  proved  by 
evidence  of  a  joint  one.  ComuUy  v.  Cottle,  1  Breese, 
287.    See  Joinoxb,  A.  4. 

944.  When  a  note,  not  negotiable  by  sUtute,  (as 
if  payable  in  chattels,  or  on  a  contingency,  &C.,) 
is  declared  on  as  a  note,  or  under  the  statute,  the 
word  "  note,"  or  the  reference  to  the  statute,  may 
be  rejected  as  surplusage,  afler  verdict.  Thomas 
V.  Roosa,  7  Johns.  461.  Droten  v.  Smith,  3  N. 
Hamp.  300.   S.  P.  Waldrad  v.  Peine,  4  Wend.  575. 

94d.  It  is  not  a  variance  to  state  a  note  dated 
4  mo.  1st,  as  made  on  the  first  day  of  April.    Field 
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▼.  FiMf  9  Vftn4,  994.  But  a  Tarianee  in  the  date 
of  an  instrument  ia  fatal.  Bank  y.  SimmotUf  1 
Hamag.  331. 

d46.  la  MaMachasetts,  Maine,  and  New  Hamp- 
ihin,  it  is  the  established  practice  to  declare  on 
Botes  not  ne^tiable,  in  ^e  same  manner  as  on 
sash  notes,  both  in  actions  against  the  maker  and 
afainsft  the  indorser.  Jones  v.  FaleSf  4  Mass.  254. 
S^NfCTT.  &tm;woit,  8  Mass.  aeo.  WkUOerv^GraJf' 
fum^  3  Greenl.  84.  Odiome  ▼.  Odiame,  5  N. 
Hamp.  315. 

947.  An  averment  of  acceptance  of  a  bill  of 
•Bshange  is  proved  by  a  valid  agreement  to  ac- 
aepC  Ontario BankY,IVarthimgtoHf  12  Wend.Q9l3, 
Pofgon  ▼.  CooUdge,  2  Gallis.  233.    2  Wheat.  66. 

948.  A  count  by  indorsee  against  indorser  of  a 
note,  averring  demand  of  nayment,  and  notice  of 
Bon-paymMit,  in  the  usual  rorm,  is  satisBed  by  proof 
•f  Acts  whioh  dispense  with  actual  demand,  &c., 
and  show  due  diligence ;  and  these  iacts  need  not 
be  specially  set  forth.  WiUianu  ▼.  Mattluws,  3 
Cow.  258.  8.  P.  Pvtnam  v.  SuUnmn,4  Mass.  53. 
SUwart  v.  £^«,  2  Caines,  121.  8.  P.  Taylor  ▼. 
Branehj  1  Stew.  &  Port  249. 

949.  CosTRA,  in  a  count  by  the  indorsee  of  a 
bill  of  exchange  against  the  drawer.  HUl  ▼.  Var- 
rM,  3  Greenl.  233.   'Btaksly  v.  Qr^mt,  6  Mass.  388. 

9o0.  In  a  suit  by  the  payee  against  the  drawer 
of  an  order  on  A,  the  averment  &at  the  order  was 
presented  to  A  is  not  supported  by  proof  that  the 
drawer  forbade  A  to  pay  it  ChUd  v.  Moore,  6  N. 
Hamp.  33. 

951.  An  allegation  of  notice  to  the  indorser  of  a 
■ote  is  supported  by  proof  of  his  waver  of  notice. 
Tamntom  Bank  v.  I&ekardoonj  5  Pick.  444. 

952.  In  an  action  on  a  note,  discounted  by  a 
bank,  against  an  indorser  conusant  of  the  usaj^ 
of  the  bank,  an  allegation  of  presentment  and  de- 
mand on  the  maker  is  supported  by  pvoof  of  a 
written  demand  being  left  at  his  place  of  business, 
conformably  to  such  usage.  Cm  Bank  v.  CuUar. 
3  Pick  414.    Jonsf  V.  fWes,  4  MaMk  945. 

See  BAitKS  aud  BAHnifo,  IV. 

953.  Whete,  by  usage  of  a  bank,  demand  is  made 
on  the  maker  of  a  note  on  the  day  after  the  three 
days  of  grace  have  expired,  the  declaration  against 
the  indorser  must  allege  that  the  demand  was  made 
on  the  fourth  day,  according  to  the  fact;  and  per- 
haps it  is  necessary  also  to  aver  the  usage,  in  order 
to  show  a  good  cause  of  action.  Jtimisr  v.  Bank 
of  Columbta,  9  Wheat  582,    See  3  Leigh,  197. 

954.  The  omission  to  set  forth  in  a  count  the 
manner  of  payment « prescribed  in  an  agreement 
cannot  be  treiUed  as  a  variance,  if  no  question  is 
made  in  the  cause  upon  that  part  of  the  agree- 
ment    Quffon  V.  Levis,  7  Wend.  26. 

965.  A  variance  between  the  contract  as  laid 
and  proved  must  be  objected  at  the  trial,  unless  it 
be  such  as  cannot  be  obviated ;  otherwise  it  will 
be  too  late.  Lawrence  v.  Barker^  5  Wend.  301. 
S.  P.  Boormam  v.  Johnson,  12  Wend.  566.  See 
Calvmri  v.  Bowdom,  4  Call,  217. 

956.  In  assumpsit  on  a  special  agreement,  it  is 
not  a  ff round  of  nonsuit  that  the  evidence  proves 
a  smafier  sum  to  have  been  agreed  upon  between 
the  parties,  than  is  stated  in  the  declaration ;  for  the 
plaintiff  may  recover  less  damages  than  those  laid 
in  the  declaration.   Comngtony,  lide,  1  Bay,  158. 

957.  Where  the  declaration  was  on  a  contract 
to  carry  salt  for  $1^4  P^r  tierce,  it  was  held 
that  evidence  of  a  written  agreement  to  carry  it 
for  15  shillings  was  admissibb,  and  that  evidence 
was  admissible  to  show  that  by  the  currency  of 
New  York,  the  amount  was  the  same.  Saker  v. 
Kirhbride,  1  South.  223. 

958.  In  a  suit  against  the  assignor  of  a  bond,  it 
is  no  variance  that  the  assignment  set  out  in 
the  declaration  is  stated  to  be  for  value  leoeived, 


whereas  these  last  words  are  wanting  in  the  as- 
signment itself,  for  the  expression  in  the  declara- 
tion, "  ibr  value  received,"  is  only  an  averment  of 
the  plaintiff  that  such  was  the  consideration  for 
which  the  aasienment  was  actually  made,  and  not 
an  averment  that  the  assignment  was  so  written. 
M  Williams  v.  amitk,  1  CJl,  123. 

959.  But  in  declaring  on  a  note,  the  words  **  for 
value  received  *'  are  letfarded  as  descriptive,  and 
not  as  an  averment  only;  and  a  note,  not  con- 
taining those  words,  will  not  support  the  declara* 
tion.     StKUon  v.  Johnson,  10  Johns.  418. 

960.  If,  in  an  action  by  an  indorsee  against  the 
maker  of  a  note,  the  note  be  described  as  {>ayable 
to  A  or  order,  the  declaration  is  supported,  in  Ala- 
bama, by  a  note  payable  to  A,  and  not  to  A  or 
order.    Harrison  v.  IVeaver,  2  Porter,  542. 

961.  Where  a  contract  was-  made  by  a  broker, 
on  behalf  of  the  defendant,  to  deliver  stock  to  A 
and  B,  a  variance  between  the  declaration,  in  an 
action  brought  by  A  and  B,  and  a  written  agree- 
ment for  the  delivery  of  the  stock,  is  not  material, 
the  written  agreement  betnff  merely  corroborative. 
Livingston  v.  Swantoiek,  2  Dall.  300. 

962.  In-  an  action  on  a  promise  of  indemnity^ 
made  by  the  defendant  against  A,  the  plaintiff 
declared  that  A  bad  recovered  against  him  a 
certain  sum.  Proof  of  a  recoverv  of  a  different 
sum  by  A  is  not  a  fatal  variance,  oecause  the  re- 
covery is  stated  only  by  way  of  inducement,  and 
not  as  the  ground  of  the  suit  Ripsher  v.  Shane^ 
3  Testes,  575.  S.  P.  Cunningham  v.  Kimball,  7 
Mass.  65.    Baylies  v.  Fettyplaee,  ib.  325. 

963.  In  vndAitatus  assumpsit  for  money  paid  to 
the  defendants'  use,  the  declaration  stated  that  an 
execution  had  been  issued  against  the  defendants, 
inhabitants  of  the  town  of  Newtown,  for  Uxes; 
that  property  had  been  taken  thereon,  for  which 
the  plaintiff  had  given  his  receipt;  and  that  in 
consequence  thereof,  he  had  eventually  been  com- 
pelled to  pay  this  money  in  satisfaction  of  said 
taxes.  At  the  trial,  a  receipt  was  given  in  evi- 
dence, stating  the  property  to  have  been  taken 
on  an  execution  against  the  collector.  Held  that 
the  variance  was  not  fatol,  evidence  having  been 
produced  that  the  execution,  on  which  tlie  property 
was  taken  and  receipted,  was  in  fact  against  the 
town.    Beers  v.  Botsford,  3  Day,  159. 

964.  An  averment  that  A,  fi,  &  Co.  made  or 
indorsed  a  note,  the  proper  name  and  firm  of  A, 
B,  &  Co.  being  thereto  subscribed,  is  proved  by 
evidence  that  the  note  was  made  or  indorsed  bv 
one  only  of  the  partnem.  Manhattan  Co,  v.  Led- 
yard,  1  Caines,  192. 

965.  A  declaration  on  a  promise  by  parol  is  sup- 
ported by  a  promise  in  writing  comporting  with 
that  declared  on.  JVUmm  v.  Dubois,  13  Johns.  175. 
See  10  Mass.  243.  .      , 

966.  Where  the  declaration  steted  that  the  de- 
fendants, by  a  certain  writing  under  their  hands, 
Ac.,  promised  to  pay,  and  the  evidence  was  of  a 
note  signed  for  the  defendants  by  their  attorney, 
it  was  lield  that  this  was  not  a  variance.  Phelps 
V.  Riley,S  Conn.  266. 

967.  The  decUralion  in  assumpsit  steted  an 
agreement  that  the  plaintiff  "  would  rent  and  fur- 
nish a  house  at  L.,"  and  board  the  defendant  for  a 
certein  time,  for  which  the  defendant  was  to  pay 
so  much ;  the  breach  assigned  was  failing  to  pay 
the  money.  The  agreement  proved  at  the  trial 
was,  that  the  plaintiff  "  would  board  the  defend- 
ant*' for  the  time,  and  at  the  price  mentioned  in 
the  declaration.  The  variance  was  immaterial. 
Wroe  V.  Washington,  1  Wash.  357.    „       ,   .       _ 

968.  A  promissory  note  was  alleged  m  the 
declaration  to  have  been  drawn  by  the  defendant 
by  the  name  of  "  Christopher  Bulkley,  and  the 
note  produced  In  evidence  was  signed  '<  Christ 
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Bulkley/'  it  being  proved  that  this  was  the  de- 
fendant's usual  mode  of  signing  his  name,  it  was 
held  that  there  was  no  variance.  Wood  v.  Bulk- 
ley,  13  Johns.  466. 

969.  A  declaration  alleged  that  E.  Brown  was 
attached,  &c.,  and  then  charged  the  defendant,  as 
Eliska  Brown,  on  a  bill  of  exchange  drawn  by  him 
in  favor  of  the  plaintiff.  A  bill  ofexchange  signed 
£.  Brown,  in  the  hand-writing  of  Elijah  Brown, 
was  ruled  not  to  be  admissible  in  evidence.  Craig 
V.  Brown,  Petefcs  C.  C.  139. 

970.  A  declaration  on  a  promise  by  one  styling 
himself  **  treasurer,  &c.,  bat  binding  himself 
personally,  may  omit  this  descriutton,  and  the 
variance  will  be  immaterial.  M'Wuliams  v.  WilliSf 
1  Wash.  199.     8.  P.  Clap  v.  Day,  2  Greenl.  305. 

971.  Though  defendants  are  named  in  the 
declaration  as  administrators,  evidence  may  be 
given  to  charge  them  personally,  where  the  office 
IS  mentioned  only  as  descriptive  of  the  persons. 
Waldsmith  v.  fValdsmith,  2  Ham.  156. 

972.  A  note  declared  on  as  payable  to  the  order 
of  the  plaintiffs,  (whose  names  are  given  at  length 
in  the  commencement  of  the  declaration,)  is  proved 
bv  a  note  payable  to  the  order  of  a  firm,  it  being 
shown  that  the  plaintiiis  compose  the  said  firm. 
Wardell  v.  Pitmey,  1  Wend.  217. 

973.  If  a  promissory  note  in  the  French  lan- 
guage is  declared  on  as  if  it  were  in  English,  the 
variance  is  immaterial.  Lambert  v.  Blackman.  I 
Blackf.  59. 

974.  Where,  in  a  connt  against  an  officer  for 
mone^  collected  on  execution,  it  was  stated  that 
the  direction  was  to  levy  a  certain  sum,  and  the 
execution  showed  that  he  was  directed  to  levy  that 
ffum,  wUh  interest,  the  variance  was  held  imma- 
terial.    Crane  v.  Dygert,  4  Wend.  675. 

975.  Averment  tnat  defendant  promised  to  pay 
for  property  what  A  should  sny  U  was  toorth,  is 
supported  by  proof  that,  he  promised  to  pay  what 
A  snonld  say.    Manning  v.  Sawyer,  1  HawRs,  37. 

976.  Count  alleged  an  authority  to  draw,  but 
not  in  writing,  for  a  hundred  thousand  francs ; 
proof  was  a  letter  authorizing  blank  francs  to  be 
clrawn  for;  held  to  be  no  variance.  Rabaud  v. 
D*fVolf,  Paine,  580. 

977.  The  assignor  of  a  share  of  partnership 
stock,  in  an  action  against  the  assignee,  declared 
that  in  consideration  of  the  assignment,  the  de- 
fendant promised  to  pay  all  arrearages  due  on  the 
share,  and  proved  that  the  defendant  furthermore 
promised  to  pay  the  plaintiff  what  he  had  already 
paid  towards  the  expenses  of  the  company.  This 
variance  was  injurious  only  to  the  plaintiff,  and 
therefore  not  material.  Alvord  v.  Smith,  5  Pick. 
235. 

978.  Where  the  contract  stated  in  the  declara- 
tion is  on  a  past  consideration  for  the  delivery  of 
goods,  without  mentioning  the  place  of  delivery, 
and  in  the  alternative  as  to  the  time;  and  the 
contract  proved  is  on  an  executory  consideration, 
to  deliver  goods  at  a  particular  time  and  place 
mentioned,  the  variance  is  fatal.  Robertson  v. 
Lynch,  18  Johns.  451. 

979.  In  an  action  against  two  or  more  persons  on 
a  promissory  note,  with  a  joint  name  or  firm,  if  the 
declaration  contains  no  averments  that  the  defend- 
ants were  partners,  or  acted  under  the  firm,  but 
that  the  defendants  made  the  note,  their  own 
proper  hands  and  names  being  thereunto  sub- 
scribed, proof  that  one  of  the  defendants  snbacribed 
the  note  with  the  joint  name  or  firm,  is  not  suffi- 
cient to  prove  the  contract  as  laid.  Pease  v.  Mar- 
gan,  7  Johns.  468. 

960.  Ji'iter,  where  the  averment,  in  such  ease, 
IB,  that  the  defendants  tiur^s  their  certain  note,&c. 
Mack  r.  Spencer,  4  Wend.  412.  Porter  ▼.  Oiem- 
ijV*,7Wend  172. 


981.  Where  the  consideration  of  a  promise  was 
alleged  to  be,  that  the  plaintiff  would  indorse  a 
note,  evidence  of  a  promise,  in  consideration  of  the 
plaintiff's  having  indorsed  it,  was  held  to  be  a 
fatal  variance.     Bulkley  v.  London.  3  Conn.  404. 

982.  So,  where  money  paid  is  the  alleged  con- 
sideration of  a  promise,  proof  of  payment  af\er  the 
promise  does  not  sustain  the  allegation.  Btmden 
V.  Manning,  2  N*.  Hanip.  289. 

983.  A  promise  to  pay  money  is  not  proved  by 
evidence  of  a  promise  to  deliver  certificates  of  de- 
benture.    Baylies  v.  Fettyplaee,  7  Mass.  3*^5. 

.984.  Nor  a  promise  to  deliver  cloth  to  the  plain- 
tiff, by  evidence  of  an  agreement  to  deliver  cloth 
at  the  defendant's  factory.  Clark  v.  Todd,  1 
Chip.  213. 

985.  Declaration  stated,  that  in  consideration 
the  plaintiff  would  deliver  a  certain  note  to  A, 
there  to  remain  till  the  defendant  should  pay  a 
note  given  by  the  plaintiff  to  B,  the  defendant 
promised  to  save  the  plaintiff  harmless,  &c. ;  the 
evidence  was,  that  the  plaintiff  agreed  to  deliver 
the  note  to  A,  and  let  it  remain  until  he  should 
return  from  a  journey,  and  that  in  consideration, 
Ac.,  the  defendant  promised.  The  variance  was 
held  faUl.     Coft  v.  Root,  17  Mass.  23(>. 

986.  So  where  the  declaration  alleged  a  promise 
to  pay  for  half  the  land  for  a  highway,  and  the 
evidence  showed  a  promise  to  pay  for  all  the  land. 
Crairford  v.  Mtirrell,  6  Johns.  253. 

967.  An  entire  contract  relating  to  two  snbiects 
cannot  be  given  in  evidence  to  support  a  declara- 
tion on  only  one  of  them.  ib. 

988.  A  declaration  alleging  that  certain  ma- 
chines were  warranted  to  be  good  and  merchanta- 
ble, is  not  supported  by  proof  that  they  were 
warranted  to  be  equal  to  any  in  America.  Gould' 
ing  V.  Skinner,  1  rick.  1G2. 

989.  Nor  a  declaration  for  the  sale  and  delivery 
of  pine  timber,  by  proof  of  a  sale  and  delivery  m 
spruce  timber.    Robbins  v.  Otis,  1  Pick.  368. 

990.  Nor  a  count  on  a  note  dated  July  26th,  by 
a  note  dated  July  25th.  Stephens  v.  Qraham,  7  S. 
6l  R.  405.   S.  P.  Church  v.  Feterow,  2  Pennsyl.  301. 

991.  Nor  a  promise  to  pay  £A\%,  bs.,  at  A.,  by  a 
promise  to  pay  £113,  lis.  Ad.,  at  B.  Vmbehocker 
V.  Russell,  2  Veates,  339. 

992.  Nor  a  promise  to  pay  |^J2S  a  month  ftv 
twelve  months  work,  by  a  promise  to  pay  ^92.50. 
for  ten  months*  work.  Cranmer  v.  Graham,  I 
Blackf.  406. 

993.  Nor  an  agreement  between  A  and  B  by 
an  agreement  between  C  and  B.  Anderson  v. 
Hayes,  2  Teates,  95. 

9fM.  Where  the  time  of  doing  a  thing  is  mate- 
rial, it  must  be  proved  as  laid.  Miter,  where  the 
time  is  immaterial.  Jordan  v.  Cooper,  4  S.  &  R. 
676.  S.  P.  Hough  V.  Young,  1  Ham.  504.  Pernf 
V.  Botsford,  5  Pick.  189.  Drown  v.  Smuh,  3  N. 
Hamp.  301. 

995.  In  pleading  an  order  to  deliver  goods  to  A, 
it  was  alleged  that  the  goods  were  to  be  delivered 
to  A  or  orwi;  this  was  held  not  to  be  a  variance, 
as  the  words  **  or  order "  were  not  material,  nor 
set  forth  as  descriptive  of  tlie  writing.  BaiUy  v. 
Johnson,  9  Cow.  115. 

996.  It  is  not  a  material  variance  to  declare  on  a 
sale  note  and  bill  of  parcels,  in  which  were  these 
words,  «so]d  A  1000  gallons  prime  quality  winter 
oil,"  as  an  undertaking  that  *'  the  oil  was  of  a  good 
and  superior  quality,  to  wit,  prime  ouality  winter 
oil."    Hastings  v.  Unfering,  2  Pick.  214. 

997.  An  allegation  that  the  defendant  promised 
to  transport  goods  to  C,  at  his  own  risk,  against  all 
dangers,  except  of  the  seas,  and  dispose  of  and 
account  for  the  same,  is  not  supported  by  a  promise 
to  take  all  risks,  except  those  of  the  seas,  &o. 
Bridge  r.  .«fiu<tn,  4  Mass.  116. 


ASSUMPSIT —ATTACHMENT. 


311 


99a  The  fbk  of  irwntp^Hatioii^  except  of  the 
■eosy  is  the  only  risk  slleged;  but  the  proof  shows 
s  iiability  to  aU  risks,  except  of  the  seas.  ib. 
•  991).  A  letter  addresied,  by  mistake,  to  John  and 

E*  h  N.y  containing  a  guaranty  of  payjnent  for 
I  they  should  sell  to  A,  will  not  support  a  dec- 
[>n  agains^  the  writer  at  the  suit  of  John  arid 
Jeremiah  N.,  to  whom  the  letter  was  presented. 
Grunt  Y.  MiyloTf  4  Cranoh,  224. 

1000.  The  plaintiff  declared  on  a  special  agree- 
ment of  the  defendant  to  guaranty  the  payment 
of  certain  notes  made  to  the  phuntiff  by  A,  in 
consideration  of  a  sale  and  delivery  of  goods  by 
the  plaintiff  to  A.  The  agreement  offered  in  evi- 
dence recited  A's  notes,  which  purported  to  be 
for  value  received,  but  contained  no  consideration 
for  the  defendant's  (Mromise,  except  such  as  might 
be  inferred  from  the  words  "  value  received,"  in 
the  notes.  This  proof  was  held  not  to  support  the 
declaration.     Whtdwright  v.  Moorey  1  Hall,  201. 

1001.  Where  a  contract  was  stated  to  be  — that 
the  defendant  promised  to  sell  cattle  for  the  plain- 
tiff, for  a  reasonable  reward,  and  account  for  and 
pay  over  the  proceeds,  and  the  proof  was  that  the 
defendant  was  to  sell  for  cash,  the  variance  was 
fatal.    Ldand  v.  Douglass,  1  Wend.  490. 

1002.  So  where  the  promise  alleged  was  to  render 
a  reasonable  account  of  goods  consigned  for  sale, 
and  the  evidence  was  of  a  promise  to  account  in  a 
special  manner.    Pope  v.  Barret^  1  Mason,  123. 

1003.  So  where  the  declaration  alle^d  an  under- 
taking in  consideration  of  the  plaintiff's  promise 
to  build  a  ship,  and  the  evidence  was  of  a  promise 
by  the  plaintiff  to  finish  a  ship  partly  built.  Smith 
V.  Barktr,  3  Day,  312.  S.  P.  Harris  v.  Harris, 
8  Rand.  431. 

1004.  So  where  the  consideration  of  the  defend- 
ant's promise  was  alleged  to  be  that  the  plaintiff 
engaml  to  employ  the  defendant's  son  so  long  as 
file  plaintiff  should  wish  to  emplov  him,  and  the 
proof  was  of  a  promise  to  employ  him  during  the 
season.     CarUy  v.  Dean,  4  Conn.  239. 

1005.  A  count  on  a  note  payable  on  the  occur- 
fance  of  a  certain  event,  or  m  a  reasonable  time, 
is  not  supported  by  evidence  of  a  note  payable 
«»ily  on  the  occurrence  of  the  event,  though  it  be 
proved  that  the  defendant's  misconduct  prevented 
the  happening  of  the -event.  Hilt  v.  Campbell, 
6  Greenl.  109. 

1006.  When  a  plaintiff  declares  on  a  written  in- 
strument as  bearing  a  particular  date,  a 'mistake 
of  the  date  is  a  fatal  variance.  Drown  v.  Smith, 
3  N.  Hamp.  301. 

1007.  In  an  action  for  breach  of  an  agreement 
to  sell  land,  a  variance,  as  to  the  locality,  between 
the  agreement  and  the  count,  is  fatal.  Obsrt  v. 
WhuAtad,  6  Hakt.  293. 

lOOd.  A  promised  to  pay  B  a  demand  which 
B  was  prosecuting  against  C,  if  B  would  dismiss 
his  suit  at  his  own  costs.  In  an  action  for  breach 
of  this  promise,  B,  having  shown  that  he  dis- 
siissed  said  suit  gtneralL^,  instead  of  at  his  own 
costa,  was  held  not  entitled  to  recover.  And 
though  A,  after  the  dismissal  of  said  suit  as  afore- 
said, approved  thereof,  yet,  B  not  having  averred 
this  subsequent  ratification,  the  fact  could  not 
•vail  him.     Omch  v.  Hooper,  2  Leigh,  557. 

1009.  The  rule  of  the  court  in  South  Carolina, 
which  requires  copies  of  all  contracto  declared  on 
to  be  filed  with  the  declaration,  does  not  expuse  a 
variance  in  pleading.  Morris  v.  Fort,  2  M'Cord,397. 

1010.  Query,  whether,  in  an  action  on  an  exe- 
cuted contract,  a  declaration  on  a  promise  to  pay 
for  carting  2500  pounds  of  cotton  for  $5  per  hun- 
dred, is  supported  by  proof  of  a  promise  to  pa^ 
for  carting  a  load  of  cotton  at  that  rate  ?  Dams 
V.  Crawjord,  2  Rep.  Con.  Ct  401. 

1011.  But  a  declaration  on  a  promise  as  above 


alleged,  and  an  averment  that  the  defendant  pre* 
vented  the  plaintiff  from  carting  the  cotton,  was 
held  to  be  supported  by  a  promise  as  above  proved, 
and  evidence  of  the  additional  averment,  w. 

1012.  Where,  in  a  written  agreement,  the  name 
of  one  party  thereto  is  inserted  instead  of  the 
name  of^  the  other,  thus  making  a  repugnancy,  it 
will  not  be  regarded  as  a  variance,  if  the  declara- 
tion set  for^  the  a^^reement  according  to  the 
meaning  4>f  Ae  parties,  and  as  if  it  had  been 
accurately  wRlten.  Ferguson  v.  Harwood,  7 
Cranch, 408. 

1013.  In  a  suit  on  an  indorsed  note,  alleged  to 
ha?e  been  indorsed  before  it  fell  due,  proof  that  it 
was  indorsed  afler,  is .  not  a  material  variance. 
Penn  v.  Flack,  3  Gill  (fc  Johns.  369.  Jiliter,  if 
the  date  of  the  assignment  of  a  note  be  misstated. 
Thomas  v.  Thomas,  3  J.  J.  Marsh.  590. 

1014.  When  an  order  on  a  third  person  states 
no  consideration,  the  payee  cannot  recover  of  the 
drawer  on  a  count  stating  it  to  have  been  given 
for  **  value  therein  acknowledged."  Treadway  v. 
Mcks,  3M'Cord,]95. 

1015.  A  contract,  set  forth  in  a  special  count, 
respecting  a  mortgage  to  A,  is  not  supported  by 
proof  of  a  contract  respecting  a  mortgage  to  A 
and  B.     Hess  v.  Fox,  10  Wend.  436. 

1016.  A  declaration  alleging  that,  in  considera- 
tion the  plaintiff  had  sola  to  the  defendant  one 
hundred  sides  of  leather,  and  had  agreed  to  deliver 
them,  the  defendant  promised  to  accept  them  and 
pay  therefor,  the  weight  to  be  determined  by  the 
inspection,  is  not  supported  by  proof  that  the 
defendant  agreed  to  purchase  of  the  plaintiff  a 
certain  lot  of  leather  then  in  tan-vata,  and  to  take 
so  much  of  it  as  should  be  stamped  "  good  "  by 
the  inspector.    Hart  T.  Tyler,  15  rick.  171 . 

1017.  If  A  deliver  property  to  B,  on  an  agree- 
ment which  is  afterwards  rescinded,  the  law  im-. 
plies  a  promise  by  B  to  return  the  property ;  and 
such  evidence  will  not  support  a  count  alleging 
B's  promise  to  refund  in  money.  To  sustain  such 
count,  an  express  promise  by  B  must  be  proved. 
Talbot  V.  Dailey,  3  Bibb,  443. 

1018.  A  contract  in  the  alternative  must  be  so 
set  forth,  or  the  variance  is  fetal.  Stone  v.  Knowl- 
ton,  3  Wend.  374.  Russell  v.  S.  Britain  Society, 
9  Conn.  508. 

1019.  A  count  in  indMtatus  assumjtsit  for  work 
done  on  the  defendant's  wall  is  supported  by  proof 
of  work  on  another's  wall  at  the  defendant  s  re- 
quest.    Scott  V.  Massick,  4  Monr.  538. 

1020.  A  count  which  alleges  that  the  plaintiff, 
defendant,  and  others,  being  tenanta  in  common 
of  lands,  appointed  persons  to  make  partition  and 
appraisement  thereof  and  that  they  did  so,  where- 
by the  defendant  became  liable  to  pay  a  certain 
sum  to  the  plaintiff,  is  not  supported  by  proof 
that  partition  was  made  by  the  tenanta  in  common 
among  themselves,  and  that  a  valuation  only 
was  made  by  the  appraisers.  WaUer  v.  WaUet, 
1  Whart.  292. 

1021.  Afler  the  defendant  has  pleaded  payment, 
be  cannot  object  that  the  instrument  produced  in 
evidence  varies  from  that  which  is  declared  on  -, 
for  such  plea  admita  the  identity  of  the  instrument. 
Hubbard  v.  BUno,  4  Call,  224. 
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I.     What  Property  may  be  attached  on  Mesne  PrO' 
cess,  and  what  is  exempted  from  Attachment. 

1.  In  MaMacbasetts,  attachment  was  originallj 
merely  a  diatreM  to  compel  an  appearance  and 
answer ;  and  the  diatreas  waa  returned  when  theae 
purposes  were  effected.  Afterwards,  attachments 
were  by  statute  ordered  to  remain  for  satisfaction 
of  judgments ;  but  what  goods  might  be  subject  to 
attachment  or  distress  was  led  to  be  determined 
by  the  common  law.  Bond  v.  Ward,  7  Mass.  129. 
Pierce  v.  Jackson,  6  Mass.  244.     See  5  Verm.  407. 

2.  Those  goods  and  chattels  onl^,  that  can  be 
lawfully  seized  on  execution,  are  liable  to  attach- 
ment. They  must  be  the  property  of  the  debtor, 
and  the  officer  must  have  the  right  to  seize  and 
hold  possession  of  them,  so  that  they  may  finally 
be  taken  on  execution.  6  Mass.  ubi  sup. .  Badlam 
V.  Tucker,  1  Pick.  399. 

3.  Hence,  before  statute  1829,  c.  124,  neither 
chattels  mortgaged  or  pledged,  nor  the  equity  of 
redemption  therein,  could  be  attached  on  a  auit 
against  the  mortgagor  or  pawnor.  1  Pick.  vH  sup. 
S.  P.  Haoen  v.  Low,  2  N.  Hamp.  13.  Holbrook 
V.  Baker,  5  Greenl.  309. 

4.  Goods,  that  cannot  be  returned  in  the  same 
plight,  are  not  liable  to  attachment;  as  hides  in 
vata  for  tanning.  Bond  y.  Ward,  7  Mass.  129. 
See  also  LeamU  v.  Holbrook,  5  Verm.  407. 

5.  Bat  hay  in  a  bam  may  be  attached  and  re- 
moved. Campbell  v.  Johnson,  11  Mass.  184. 
Barren  v.  White,  3  N.  Hamp.  210.     See  Post,  47. 

6.  A  boat,  cable,  and  anchor  may  be  attached 
and  separated  from  a  vessel  when  the  is  lying 
at  a  wharf,  if  those  articles  are  not  in  use,  and 
necessary  to  her  safety.  Briggs  v.  Strange,  17 
Ma^a.  405. 

7.  Boards  are  furnished  to  a  workman  to  make 
a  desk,  at  a  fixed  price  by  the  job,  a  part  of  the 
materials  to  be  supplied  by  him.  The  desk,  while 
the  workman  is  making  it,  cannot  be  attached  as 
his;  the  property  and  constructive  possession 
being  in  his  employer.  Stevens  v.  Briggs,  5  Pick. 
177. 

8.  Private  papers  and  account  books  are  not 
liable  to  attachment  or  seizure  on  execution. 
Oystead  v.  ^ted,  12  Mass.  510. 

9.  Nor  negotiable  promissory  notes.  Maine  F. 
and  M,  Ins.  Co.  v.  Weeks,  7  Mass.  439. 

10.  Money  collected  by  an  officer  on  execution 
cannot  be  attached  in  his  hands  as  the  property 
of  the  judgment  creditor.  Conant  v.  BickneU, 
1  Chip.  50.  S.  P.  Dubois  v.  Dubois,  6  Ck>w. 
494. 

11.  But  bank  bills,  that  belong,  specificallv,  to 
the  defendant,  may  be  attached.  Spencer  v.  BUUs- 
dell,  4  N.  Hamp.  198.  See  KnotiHton  v.  Bartlett, 
1  Pick.  271. 

]  2.  Goods  cannot  be  attached  as  the  consignee's, 
while  they  are  in  transitu.  Lane  v.  Jackson,  5 
Mass.  157. 

13.  The  lien  of  a  consignee  or  factor  on  goods 
does  not  constitute  an  attachable  interest.  Kit- 
tredge  v.  Sumner,  II  Pick.  50. 

14.  A   stage  coach,  with  horses  thereto  har- 


nessed, and  about  to  starts  •ad  ih«  pmmem^tn  beinff 
about  to  take  their  seata,  or  arrived  at  its  usuu 
stopping  place,  and  driven  into  an  adjoining  vani, 
(though  the  passengers  are  not  diatribttted.)  is  uabla 
to  be  atuched.    Potter  v.  Hall,  3  Pick.  368. 

15.  G6ods  held  by  a  collector  to  enforee  paj- 
ment  or  security  for  duties  cannot  be  attached  bj 
the  importer's  private  creditor.    JJennie  v.  Harris, 

9  Pick.  364.  3  ret.  298.  reversing  the  judgment  in 
5  Pick.  120. 

16.  An  attachment  by  the  United  Stales  of 
goods  subject  to  a  lien  for  freight  is  not  valid 
against  the  person  having  the  lien,  without  pay- 
ment or  tender  of  the  freight.  UWeHf  v.  Dear- 
born, 4  Pick.  466. 

17.  Only  one  half  of  undivided  chattels  can  ba 
attached  in  a  suit  against  one  of  two  tenants  in 
common.  Lsdd  v.  HHi,  4  Verm.  164.  See  M4r 
viUe  V.  Brown,  15  Mass.  82. 

18.  The  interest  of  one  joint  tenant  may  be 
taken  by  attachment,  and  the  whole  property  re- 
moved, though  the  rights  of  the  other  joint  ten* 
ant,  under  an  agreement  between  the  two,  may  be 
thereby  impaireo.  Remington  v.  Cody,  10  Conn.  44. 

19.  Partnership  property  may  be  attached  by  a 
creditor  of  one  or  the  nrm,and  the  attachment  will 
be  good  against  all  creditors  whoae  demands  are  not 
on  the  company.  PhiUips  v.  Bridge,  1 1  Mass.  24^ 
Pierce  v.  Jackson,  6  Mass.  242. 

20.  Property  fraudulently  tranaferred  may  be 
attached  by  the  vendor's  creditors,  while  it  re- 
mains in  the  vendee's  possession.     Qibbs  v.  Chase, 

10  Mass.  130.  But  not  afler.the  vendee  has  sold 
it,  or  it  haa  been  attached  or  seised  in  executioa 
as  his.  ib. 

21 .  The  interest  of  a  bailee  in  a  chattel,  leased 
tabe  used  by  him  for  a  certain  time^is  attachable. 
Wkeder  v.  Train,  3  Pick.  255. 

22.  But  not  the  interest  of  a  holder  of  fiimiture 
for  keeping  and  use,  without  any  agreement  for 
compensation ;  though  he  expected  to  make  some 
allowance  for  the  use  of  it  Walcoi  v.  Pomeray^ 
2  Pick.  121. 

23.  Property,  that  is  assigned  for  payment  of 
debta,  may  be  attached  by  a  dissenting  creditor,  if 
it  be  not  wanted  for  creditors  who  have  become 
parties  to  the  assignment.  Todd  v.  Bueknam,  2 
Fairf.41. 

24.  Real  estate,  of  which  the  debtor  haa  only  an 
instantaneoua  seizin,  is  not  subject  to  attachment. 
Chiekering  v.  Lovejoy,  13  Mass.  51. 

25.  Nor  the  interest  of  a  mortmee  before  entrr 
for  condition  broken.  Portland  Sank  v.  Hall,  13 
Mass.  207.  Eaton  v.  Whiting,  3  Pick.  484.  Blanch- 
ard  v.  CoUfum,  16  Mass.  d&, 

26.  One  who,  by  paying  his  own  money,  pro- 
cures a  conveyance  of  land,  or  transfer  of  a  mori* 
^fage,  to  a  third  person,  has  no  attachable  interest 
m  the  estate  so  conveyed.  Reed  v.  Woodmmn,  4 
Gieenl.  400.    Kempton  v.  Cook,  4  Pick.  305. 

27.  A  mortffBgee  may  attach  and  levy  on  the 
mortgaged  land  tor  a  debt  not  secured  by  the  mortp 
gage;  Cushing  v.  Hurd,  4  Pick.  253.  AUter,  if 
Uie  debt  be  thua  secured.  Atkins  t.  Sawyer,  1 
Pick.  356. 

28.  Under  statute  1805,  two  beds  only  are  ex- 
empted from  attachment,  where  the  debtor's  fam- 
ily consists  of  himself  and  wife  and  three  young 
sons.  AUter,  where  the  children  are  of  different 
sexes.     Glidden  v.  Smith,  15  Mass.  170. 

29.  A  swine,  thoujrh  killed  and  dressed,  is  ex- 
empted.    Gibson  v.  Jenney,  15  Mass.  205. 

30.  A  printer's  press,  types,  cases,  &c..  are  not 
tools,  and  therefore  not  exempted.  Buckingham 
Y,  Billings,  UMnM.  82.  Danforthv.  Woodward, 
10  Pick.  423.    Spooner  v.  Fletcher,  3  Verm.  133. 

31.  Nor  a  mill-saw.  Bachelder  v.  Shapleigh,  1 
Fairf.  135. 
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33.  The  looli  ezempled  are  such  as  are  neees- 
oarj  to  enable  the  debtor  to  carry  on  bis  trade  con* 
venieiitlj,  and  in  the  usual  manner.  Tools,  used 
^  an  spprentioe  or  journeyman  in  jewellers'  busi- 
ness, aie  exempted,  though  the  master  (the  debt- 
or) worked  principally  on  watches ;  his  principal 
ktuinsM  being  that  of  a.jeweller.  Howard  v.  Wil- 
iimms,  3  Pick.  80. 

83.  ImplemenU  of  husbandry,  necessary  for 
tilling  land,  (as  wheels  of  a  cart,  and  the  gear 
veed  m  moving  it  with  oxen,)  are  not  tools  within 
tiw  statute.     Daily  v.  May^  5  Mass.  313. 

34;  A  cooking  stove  is  an  article  of  household 
furniture,  necessary  for  upholding  life,  within  the 
meaning  of  the  Vermont  statute,  exempting  certain 
articles  from  attachment  and  execution.  Crocker 
V.  Spaneerf  2  Chip.  68.    Hart  v.  Hyde,  5  Verm,  328. 

3a.  Butter,  made  from  the  milk  of  a  debtor's  only 
cow,  is  not  liable  to  attachment  and  execution. 
LeaviUw.Metealf,2YeTm.Zi2.  Noratime-piece.  i6 


36.  Nor 


ones 


only  cow,  though  he  reside  in 


Canada.    HaakUl  v.  Andros,  4   Verm.  609.  S.  P. 
HUl  V.  Loomisj  6  N.  Hamp.  263. 

37.  AiiUTy  of  a  portable  machine,  called  a  "  Billy 
and  Jenny,"  used  for  spinning  and  manufacturing 
cloth.  Kilbum  r.  Dtming,  2  verm.  404.  And  of 
potash  kettles  set  in  arches  in  the  usual  way  for 
use.  Wetkarby  v.  Foster,  5  Verm.  136.  And  of  a 
horse  and  saddle  owned  by  a  member  of  a  compap 
ny  of  cavalry.    Fry  y.  CanjUld,  4  Verm.  9. 

38.  By  a  parol  contract,  A  was  to  cultivate  B's 
land,  find  part  of  the  seed^  harvest  the  crop,  and 
take  half  of  it  as  pay  for  his  labor,  and  place  the 
other  half  where  B  should  direct.  Before  the  crop 
was  harvested,  A  absconded.  Held  that  he  had 
ttot  such  an  interest  in  the  crop  as  made  it  attach- 
able for  his  debts.  Chandler  v.  Thurston,  10  Pick. 
205. 

39.  Where  a  debtor  has  pledged  property  to  his 
creditor  to  sepure  the  debt,-  the  creditor  cannot 
attach  other  property  of  the  debtor  in  an  action  to 
recover  the  debt,  without  first  returning  the  pledge. 
Cleverly  v.  Brackett,  8  Mass.  150.  Sed  yide  Com' 
waU  v.  Goidd,  4  Pick.  448.  15  Wend.  218.  2  Gallis. 
107.  4  Wash.  C.  C.  308.  Contra,  Mersey.  Woods, 
5  N.  Hamp.  300.  Chapman  v.  Clough,  6  Verm.  123. 


11.     What  constiiuies  a  vaUd  Attachment. 
( a.)  Of  Goods,  Slc. 

40.  To  constitute  an  attachment,  the  officer 
must  have  actual  possession  and  custody  of  the 
goods.  Lane  y.  Jackson^  5  Mass.  157.  Lyman  v. 
Lyman,  11  Mass.  317.  PhiUivs  v.  Bridge,  ib.  242.* 
Knof  V.  Sprague,  9  Mass.  2d8.  Vinton  v.  Brad* 
ford,  13  Mass.  116.  Bridge  v.  Wyman,  14  Mass. 
190.  Gmle  v.  Ward,  ib.  356.  Odiome  v.  Colley,  2 
N.  Hamp.  66.  Huntington  y.  Blaisdell,  ib.  317. 
Pomeroy  v.  Kingsley,  1  Tyler,  294.  Dunklee  v. 
Fates,  5  N.  Hamp  527.  Bagley  v.  While,  4  Pick. 
395.     Hoflister  v.  Qoodale,8  Conn.  332. 

41.  It  is  not  necessary,  however,  that  he  take 
hold  of  every  article ;  it  is  sufficient  if  he  is  in 
view  of  the  whole,  having  the  power  of  taking 
actual  possession.  Train  v.  Wellington,  12  Mass. 
495.  Or  if  all  are  inventoried  and  Tell  in  custody 
of  the  officer's  agent.  Huntington  v.  Blaisdell,  2 
N.  Hamp.  317. 

42.  But  where  one  officer  unlocked  a  carriage- 
house  for  the  purpose  of  attaching  a  carriage,  and 
another  officer  first  laid  hands  on  the  carria^,  the 
latter  was  held  to  be  first  attacher.  Holltster  v. 
Goodale,  8  Conn.  332. 

43.  And  while  he  is  in  the  actual  or  construc- 
tive possession  of  goods  once  attached,  no  overt 
act  of  his  is  necessary  to  attach  them  on  other 
writs.    He  has  only  to  make  a  return,  on  such  I 
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writs,  that  he  has  attached  the  goods.  Turner  y 
Austin,  16  Moss.  181.  WhUtier  v.  Smith,  11  ib. 
211.     Thompson  v.  Marsh,  14  ib.  269. 

44.  But  it  he  has  bailed  attached  goods,  for  safe 
keeping,  to  a  stranger,  who  has  delivered  them 
to  toe  debtor,  he  has  not  even  constructive  pos- 
session, and  there  must  be  an  actual  seizure  of 
them  to  constitute  a  second  attachment.  Knap  v. 
Sprague,  9  Mass.  258. 

45.  If  an  officer  go  into  a  store  to  attach  goods, 
make  his  business  known,  and  while  in  the  act  of 
seizing  a  bale  of  cloth,  and  before  actual  touch,  be 
forcibly  thrust  out ;  this  is  not  such  an  incipient  act 
as  gives  him  a  right  to  return  and  take  goods  that 
have  been  transferred  to  a  third  person  in  the  mean 
time.     Williams  y.  Chetseborough,  4  Conn.  356.   • 

46.  But  if  goods  in  a  store  are  in  view  of  the 
officer,  so  that  ne  could  take  them,  and  he  declares 
his  intention  to  attach,  and  the  store  is  locked, 
and  the  key  taken  by  him,  though  the  goods  are 
not  remoyed,  they  cannot  legally  be  attached  by 
another  officer,  if  these  fiusts  are  known  by  him  or 
the  second  attaching  creditor.  Denny  v.  Warren^ 
16  Mass.  420.  Gordon  v.  Jenney,  ib.  465.  JVeioton 
v.  Adams,  4  Verm.  437. 

47.  So  it  is  a  sufficient  attachment  of  hay  in  a 
barn,  if  an  officer  go  within  view  of  it,  declare  that 
he  attaches  it,  and  post  on  the  barn  door  a  notifi- 
cation that  it  is  attached.  Merrill  v.  Sawyer,  8 
Pick.  397.    6^c  16  Pick.  146. 

48.  An  officer's  possession  of  goods  attached 
need  not  be  personal ;  he  may  place  them  in  the 
custody  of  a  servant  or  agent,  who  is  not  the 
debtor ;  and  the  use  by  the  debtor,  or  his  fiimily, 
of  such  articles  as  are  not  therebj  injured,  if  by 
the  officer's  or  his  agent's  permission,  does  not 
affi?ct  any  rights  acquired  by  the  attachment. 
Baldwin  y.  Jackson,  12  Mass.  131.  Train  v.  Wel- 
lington, ib.  495. 

49.  It  seems  that  a  demand,  by  an  officer,  of  im- 
ported goods  on  board  of  a  ship,  and  a  tender  of 
freight,  and  putting  a  keeper  on  board  to  take 
possession  of  them  as  they  snould  come  out  of  the 
hold,  constitute  a  good  attachment,  though  the 
goods  had  not  been  entered  at  the  custom-house, 
nor  the  duties  paid.  Jfayfor  y.  Dennie,  8  Pick. 
106.  Sed  vide  Dennie  v.  Harris,  5  Pick.  120.  3 
Pet.  301.    9  Pick.  364. 

50.  An  attachment  of  a  ship  is  not  yalid  against 
a  subsequent  attachment,  if  tne  debtor  retain  pos- 
session, and  have  the  management  thereof.  It  is 
not  necessary  that  the  officer  should  put  a  person 
on  board  to  keep  possession,  but  it  is  essential  that 
at  least  some  person  should  be  authorized  and  re- 
quired by  the  officer  to  give  notice,  in  case  a  second 
attachment  is  attempted.  Bridge  v.  Wyman,  14 
Mass.  195. 

51.  An  attachment  is  a  fraud  on  subsequent  at- 
taching creditors,  if  made  by  a  plaintiff  who  has 
no  cause  of  action ;  and  if  the  defendant  join  in 
the  fraud,  it  will  not  defeat  their  legal  right  to 
attach  the  goods.  Pierce  v.  Jackson,  b  Mass.  242. 
Whittier  y.  Smith,  11  Mass.  211.  See  5  Greenl.  188. 

52.  An  attachment  is  void,  if  made  on  a  writ 
returnable,  by  mistake,  to  a  court  which  is  past. 
Dame  v.  Fates,  3  N.  Hamp.  70. 

53.  An  attachment  is  not  completed  until  a  sum- 
mons is  seryed  on  the  debtor;  but  when  the  sum- 
mons is  served,  the  attachment  relates  to  the  time 
it  was  made.    Almy  y.  WoUoU,  13  Mass.  73. 

54.  An  attachment  and  an  arrest,  on  the  same 
writ,  cannot  both  be  valid.  Daniel  v.  Wilcox,  2 
Root,  346.     Brinley  v.  Allen,  3  Mass.  561. 

55.  But  if  the  body  be  first  arrested,  and,  before 
the  return  of  the  writ,  the  creditor  release  the  body 
and  attach  the  defendant's  goods  on  the  same 
writ,  the  attachment  is  legal.  Scott  v.  Crane,  1 
Conn.  233.    Cohtra,  3  Mass.  uH  sup. 
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56.  Where  an  attachment  waa  made  by  the 
plaintiff's  order,  but  the  summons  was  not  left, 
and  then  the  defendant's  body  was  arrested,  with- 
out the  plaintiff's  direction  or  knowledge,  and  the 
summons  was  subsequently  delivered  to  the  de- 
fendant, the  attachment  was  held  valid  against  a 
subsequent  attaching  creditor,  and  the  arrest  was 
held  to  be  wrongful  and  void.  Jilmy  v.  WoUoU, 
13  Mass.  73. 

57.  If  the  officer  do  not  retain  possession  of 
goods  that  he  attaches,  but  abandons  or  loses  it, 
or  the  goods  come  into  the  hands  of  the  owner,  no 
notice  will  preserve  the  lien  against  an  attachment 
by  another  officer.  DunkUt  v.  Fales^  5  N.  Hamp. 
537.    Ba|r2«y  V.  fP%t<s,  4  Pick.  395. 

58.  Leaving  goods  attached  in  a  store  where 
other  goods  of  the  same  debtor  were  under  a  keeper 
appointed  by  another  officer,  without  taking  the 
key  or  appointing  a  keeper,  will  not  secure  them 
against  a  subsequent  attachment     4  Pick,  vbi 

9UV. 

59.  An  officer  attached  hewn  stones  by  going 
among  and  upon  them,  and  directed  the  creditor, 
who  receipted  for  them,  and  whose  place  of  busi- 
ness was  nfly  rods  from  the  stones,  to  take  charge 
of  them ;  but  the  stones  were  not  removed.  Held 
to  be  a  valid  attachment^  and  that  possession  waa 
retained  sufficiently  to  continue  it  in  force.  Hem" 
mentoay  v.  WhedeTf  14  Pick.  40d. 

60.  Where  an  officer  attached  chattels,  and  left 
with  the  debtor  a  copy  of  the  writ,  with  an  indorse- 
ment on  it,  certifymg  it  to  be  a  true  copy,  and 
describing  the  property  attached,  but  it  was  not 
certified  to  be  a  true  copy  of  his  return,  the  attach- 
ment was  held  to  be  valid.  Preston  v.  Hicoekf  9 
Conn.  523. 

61.  Goods  under  a  subsisting  valid  attachment 
can  be  attached  a  second  time  only  by  the  officer 
who  alreadv  has  possession  of  them.  Watson  v. 
Todd,  5  Mass.  274.  Odiorne  v.  ColUy,  2  N. 
Hamp.  66. 

62.  When  ehattels  have  been  attached  by  a  dep- 
uty sheriff,  another  deputy  of  the  same  sheriff 
cannot  mske  a  second  attachment  of  the  same 
chattels,  althoug[h  the  amount  first  attached  is 
more  than  sufficient  to  secure  the  attaching  cred- 
itor. Vinton  v.  Bradford,  13  Mass.  114.  Tkomp' 
son  V.  Marshy  14  Mass.  270.  Sirovt  v.  Bradbury^  5 
Greenl.^13. 

63.  And  this  rule  holds  in  case  of  a  person  spe- 
cially deputed  to  serve  a  particular  writ,  as  well 
as  in  case  of  a  general  deputy.  Moore  v.  Graves, 
3  N.  Hamp.  408. 

64.  But  chattels  attached  by  a  deputy  may  be 
attached,  in  another  suit,  by  the  sheriff;  his  depu- 
ties being  his  servants,  and  the  possession  of  any 
one  of  them  being  his  possession.  Watson  v.  Todd. 
5  Mass.  274. 

65.  Tet,  to  make  such  attachment,  by  the  sheriff, 
valid  against  a  second  attachment  bv  his  deputy, 
he  must  give  notice  to  his  deputy  of  the  writ  put 
into  his  hands,  before  another  writ  comes  into  the 
deputy's  hands,  ib. 

66.  Goods  in  the  hands  of  one  summoned  as 
trustee  of  a  debtor  may  be  attached  b^  the  ordinary 
process,  by  another  officer,  who  will  hold  them 
subject  to  the  lien  created  by  the  trustee  process. 
Burlingame  v.  SeZZ,  16  Mass.  318. 

67.  A  marshal  of  the  United  States  may  attaeh 

goods  on  a  suit  by  the  United  States,  that  have 
een  attached  by  state  officers ;  and  this  by  virtue 
of  the  priority  given  by  law  to  the  United  States. 
Greenough  v.  JValker,  5  Mass.  215.  Watson  v. 
7o<M,  5Mass.  274. 

68.  This  can  be  done,  however,  onlv  in  cases 
of  insolvency,  recognixed  as  such  by  the  laws  of 
the  state.    BartlU  v.  Prince,  9  Mass.  431. 


( b.)     Of  Buildings,  Pews,  Shares  in  Incorporated 
Companies,  and  Real  Estate. 

69.  A  building  owned  by  a  debtor,  and  standing 
on  another's  land,  may  be  attached,  like  real  estate, 
without  posting  notice  or  taking  possession ;  and 
such  attachment  will  avail  against  a  subsequent 
purchaser.    Ashmun  v.  Williams,  8  Pick.  402. 

70.  If  an  officer  go  to  the  door  of  a  meeting* 
house  which  is  closed,  and  return  that  he  has  a^ 
tached  all  the  debtor's  right,  &c.,  in  the  house, 
*'  meaning  thereby  to  attach  pew  No.  82,  in  said 
'house,"   this   is  a  valid  attachment,  thou|fh  the 

pew  was  (by  statute  1798,  o.  42)  *<  deemed  in  U«^ 
to  be  personal  estate."  Perrin  v.  Leverett,  18 
Mass.  128. 

71.  An  attachment  of  shares  in  an  incorporated 
company  must  be  made  according  to  the  directions 
of  statute  1804,  c.  83,  though  the  act  incorporating 
the  eompany  (if  prior  to  ^at  statute)  provides  a 
different  method  of  attaching  them  —  the  statute 
of  1804  having  repealed  the  oUier.  Hotoe  v.  Stark' 
weather,  17  Alass.  240. 

72.  Miter,  if  the  act  incorporating  the  company 
is  subsequent  to  the  act  of  1804,  and  contains  di& 
ferent  directions,  ib. 

73.  The  statute  of  1804  applies  to  shares  in  a 
bank,  if  no  mode  of  attaching  shares  be  prescribed 
in  the  charter.  Hussey  v.  Manufacturers,  ^ 
Bank,  10  Pick.  415. 

74.  Shares  in  incorporated  companies,  like  real 
estate,  may  be  attached  by  difiEerent  deputies  of  the 
sheriff,  as  no  change  of  possession  is  required. 
Denny  v.  Hamilton,  16  Mass.  405. 

75.  The  attachment  of  real  estate  b  almost  en- 
tirely symbolical ;  the  officer  has  no  possession  of 
it,  nor  IS  the  tenant  dispossessed.  Psrrtn  v.  Ls»> 
ereU,  13  Mass.  130. 

76.  And  it  is  not  necessary  for  the  officer  at- 
taching it  to  enter  upon  it.  Crosby  v.  AUyn,  5 
Greenl.  453.     rayfor  v.  Mixter,  11  Pick.  341. 

77.  An  attachment  of  real  estate  is  sufficient,  if 
the  officer's  return  describe  the  land  with  as  much 
certainty  only  as  is  necessary  in  &  deed.  Howard 
V.  Darnels,  2  N.  Hamp.  137. 

78.  An  attachment  of  all  the  defendant's  interest 
<'  in  a  certain  parcel  of  land  on  P.  Street,  Boston," 
is  certain  enough,  if  the  defendant  was  interested 
in  only  one  piece  on  that  street,  about  which  fact 

rirol  evidence  is  admissible.     Whitaker  v.  Sumner^ 
Pick.  308. 

79.  But  if  he  is  interested  in  more  than  one 
piece  there,  such  evidence  is  not  admissible  to 
show  which  was  attached,  ib. 

*  80.  A  return  of  an  attachment  of**  the  home- 
stead farm  of  the  defendant,  containing  about  30 
acres,  more  or  less,"  creates  a  lien  on  the  whole 
fiirm,  though  it  contain  one  hundred  and  Afij 
acres.     Bacon  v.  Leonard,  4  Pick.  277. 

81.  An  attachment  of  all  the  defendant's  nghL 
title,  and  interest,  in  any  real  estate  in  the  town  of 
B,  is  a  good  attachment  of  his  estate  held  as  ten- 
ant in  common  in  a  particular  tract  in  that  town ; 
and  the  lien  follows  the  estate,  though  it  be 
changed  to  several  property  pending  the  attach- 
ment. Cro^  V.  Myn,  5  Greenl.  453.  S.  P. 
Taj^  V.  Mixter,  11  Pick.  341. 

&i.  A  attached  the  land  of  B,  and  on  the  seventh 
day  after,  the  officer  left  a  copy  with  the  town 
clerk,  but  did  not  attest  it;  the  copy  varied  in  the 
description  of  the  land  from  the  return  on  the 
original  writ ;  on  the  sixth  day  after  the  attach- 
ment, and  before  the  copy  was  left  with  the  town 
clerk,  C,  knowing  of  the  attachment,  purchased 
the  land  of  B,  and  received  a  deed  of  bargain  and 
sale.  Held  that  A  had  such  a  lien  on  the  land 
as  to  give  him  title  after  judgment  and  execution^ 
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notwithstandiBf  the  deed  to  C.  CooUy  y .  Sanford, 
Kirby,  103. 

83.  It4ithe  leavingr  of  the  copy  of  the  writ  and 
retom  with  the  town  clerk,  which  constitutes  an 
attaehoient  of  real  estate  in  New  Hampshire ;  bat 
tiiere  is  nothinjf  in  the  nature  of  the  act  of  leavincr 
the  copies,  which  makes  it  essential  that  it  should 
be  done  by  the  officer  in  person ;  the  copies  may 
be  sent  by  a  servant  of  the  officer,  in  all  cases 
where  the  precise  bonr  of  the  day  when  they  are 
left  is  not  material.  Pemigawasset  Bank  y.  aumr 
ham^b  N.  Hamp.  275. 

84.  Where  a  deed  of  land  was  acknowledged 
befove  a  register  of  deeds,  and  handed  to  him  to 
be  recorded,  and  an  attachment  of  the  land  was 
made  at  the  same  instant,  the  attachment  had  pri- 
ority -~  because  the  deed  could  not  be  on  record 
witnout  a  certificate  of  acknowledgment,  which 
could  not  have  been  written  before  the  attachment 
was  made.    Sigoumwy  v.  Lamedf  10  Pick.  72. 

85.  Under  the  Vermont  statute  of  1823,  it  is 
sufficient  for  the  officer  to  leave  a  certified  copy 
of  the  attachment,  &c.,  with  the  town  clerk,  and 
direct  him  to  recoid  the  substantial  part,  and  pay 
him  his  fees  therefor ',  the  attachment  is  valid  as 
affainst  one  who  lias  seen  the  copy  on  file,  though 
the  substance  is  not  recorded,  and  though  the  copy 
varies  from  the  original  in  an  unimportant  partic* 
alar.    Huntington  v.  CoUeifkf  5  Verm.  49. 

86.  An  attachment  of  reu  estate  is  valiJ,  though 
'the  defendant  has  personal  property  sufficient  to 

satisfy  the  demanded  debt  —  both  real  and  per- 
sonal property  being  liable  to  attachment.  lakam 
V.  DtheneTy  8  Conn.  283. 

87.  Where  the  same  land  was  attached  by  two 
officers  at  the  same  time,  on  the  writs  of  two 
difierent  creditors,  and  both  seasonably  levied 
thereon,  it  was  held  that  each  took  a  moiety  of  the 
land,  as  tenants  in  common.  Sh4ne  v.  Dew,  13 
Mass.  529. 

88.  So,  in  cas^  of  the  simultaneous  attachment^ 
and  subsequent  seasonable  sale,  of  an  equity  of 
redemption,  the  proceeds  shall  be  equally  divided. 
Sigmimey  v.  EaUniy  14  Pick.  414. 

89.  The  attachipg  creditors,  in  such  cases,  are 
entitled  to  a  moiehr  of  the  land  or  money,  without 
regard  to  the  relative  amounts  of  the  executions ; 
but  if  such  moiety  is  more  than  sufficient  to  satisfy 
one  of  the  eieeutions,  Uie  surplus  will  go  to  tbie 
•ther  creditor,  ib, 

III.  Effect  of  an  MUaehlnenty  as  to  Rights  of  the 
OffictT.  CreditoTy  and  Debtor,  and  the 
(^feer^s  Bailee  of  Goods  attacked, 

90.  The  special  property,  in  goods  attached,  is 
in  the  officer,  defeasible  by  the  plaintifi"s  fluling 
in  his  action,  or  not  levying  execution  thereon 
within  30  days  after  judfinent,(00  in  Connecticut,) 
or  by  the  satisfaction  orthe  judment  before  sale 
of  the  goods.  LduLd  v.  /forth,  2  Mass.  517.  Par- 
Bans  V.  PhilUps,  1  Root,  481.  Johnson  v.  Edson, 
S  Aik.  299. 

91.  The  general  property  remains  in  the  debtor. 
Lttddm  V.  Leavitt,  9  Mass.  105.  8.  P.  DiUenhack 
V.  Jerome,  7  Cow.  294.  FeUyplace  v.  Dutch,  13 
Pick.  3t8. 

92.  An  attachment  does  not  change  the  estate 
of  the  debtor,  or  take  away  his  power  of  aliena- 
tion ;  nor  does  the '  creditor  acquire  thereby  any 
property,  but  a  lien  onl^ ;  and  the  debtor  may 
convey,  subject  to  the  hen,  which  lien  the  pur- 
<$haser  may  discharge  by  paying  the  debt  before 
sale  on  execution,  or  by  redeeming  estate,  that  is 
by  law  redeemable.  Bigettno  v.  niUson,  1  Pick. 
485.  Ladd  v.  Ji'orth,  2  Mass.  517.  Lyon  v.  San- 
ford,  5  Conn.  545.  Denny  v.  WUhard,  11  Pick. 
525. 


93.  Personal  property  attached  is  at  the  officer's 
risk  while  the  lien  continues,  and  if  a  loss  occur 
in  consequence  of  his  contracts  with  debtors,  or 
others,  he  must  be  the  loser.  Tyler  v.  Ulmer,  12 
Mass.  163.  PhiUips  v.  Bridge,  11  Mass.  242 
Congdon  v.  Cooper,  15  Mass.  14. 

94.  When  an  officer  attaches  cattle  upon  mesne 
process,  the  owner  must  provide  for  their  support 
at  his  peril.     Sewall  v.  Mattoon,  9  Mass.  535. 

95.  And  in  such  case  the  officer  who  attaches 
them  is  answerable  to  the  creditor  for  them ;  and 
bis  apprehension  of  incurring  expense  in  main- 
taining them,  will  not  excuse  him  for  not  retain- 
ing them  when  attached,  ib.  Tyler  v.  Ulmer,  12 
Mass.  163. 

96.  If  an  officer  incur  expense  in  supporting 
cattle  attached  by  the  plaintin 's  order,  ana  judg. 
ment  be  given  for  the  defendant  in  the  suit,  the 
plaintiff  is  liable  to  reimburse  the  officer.  Phelps 
V.  Campbell,  1  Pick.  59. 

97.  Capture,  however,  of  attached  property  by 
a  public  enemy,  in  time  of  war,  exonerates  tlie 
officer,  if  the  common  consequences  of  capture 
follow.    15  Mass.  14. 

98.  An  attaching  officer,  having  the  special 
property  in  the  goods,  may  maintain  replevin, 
trespass,  or  trover,  against  any  one  who  violates 
his  possession,  or  that  of  his  servant  or  bailee. 
Badlam  v.  Tucker,  1  Pick.  389.  Ludden  v.  Leav- 
in,  9  Mass.  104.  Perley  v.  Foster,  ib.  112.  War- 
ren V.  Ldand,  ib  265.  Gates  v.  Gates,  15  Mass. 
310.     Gibbs  V.  Chase,  10  Mass.  125. 

99.  Even  though  he  may  have  removed  the 
goods  out  of  the  state,  and  they  are  there  taken 
n'om  him  or  his  bailee.    BroumeU  v.  Manchester, 

1  Pick.  232. 

100.  And  even  though  his  bailee  jwrmitted  the 
defendant  to  take  the  goods.    Sinclair  v.  Tarboz, 

2  N.  Hamp.  135. 

101.  The  authority  of  a  bailee  for  safe  keeping 
is  subordinate  to  that  of  the  officer,  and  he  can 
neither  sell  nor  loan  the  goods.  Odiome  v.  CoUey, 
2  N.  Hamp.  66. 

102.  An  officer  is  not  liable  to  account  to  the 
creditor  for  property  attached  on  his  suit,  where 
that  propertv  dia  not  belong  to  the  debtor,  or  was 
exempted  nom  attachment,  unless  it  was  at- 
tached bv  consent  of  the  owner.  Cilley  v.  Jim- 
ness,  2  M.  Hamp.  87. 

103.  If  the  property  attached  be  perishable,  the 
officer  is  liable  for  the  net  market  value  thereof; 
for  he  ought  to  sell  it  at  auction  before  it  suffi^rs 
injury  ;  and  he  may  be  bound  to  attach  such  prop- 
erty, unless  it  would  perish  by  removal,  ib. 

104.  If  an  officer,  who  has  attached  property, 
unqualifiedly  refuse  to  deliver  it  at  all,  this  refusal 
will  subject  him  to  an  action,  whether  the  prop- 
erty were  at  theplace  demanded  or  not  Scott  v. 
Crane,  1  Conn.  255. 

105.  An  attachment  creates  a  lien  upon  the 
property  attached,  within  the  meaning  of  the  63d 
section  of  the  bankrupt  law  of  the  United  States. 
Ingraham  v.  PhUUps,  1  Day,  117. 

106.  Where  a  suit  is  commenced  by  atUching 
the  property  of  the  defendant,  who  afterwards 
commits  an  act  of  bankruptcy,  and  regularly  ob- 
tains a  certificate,  and  pleads  the  same  in  bar  of 
the  suit,  judgment  will  be  rendered  against  the 
defendant,  but  execution  will  issue  against  the 
property  attached  only,  ib.  Barber  v.  Mintum, 
1  Day,  136. 

107.  Where  there  are  several  attachments  on 
the  same  goods,  and  all  the  creditors  take  judg- 
ment and  execution,  and  all  but  the  last  attacher 
agree  to  a  sale  before  judgment,  and  the  proceeds 
are  not  sufficient  to  satisfy  the  first  attacher*s  debt, 
the  officer  is  not  liable  to  the  last  for  anv  of  the 
property.    Munger  v.  Fletcher,  2  Verm.  524. 
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108.  An  officer  is  not  bound  to  deliver  goods 
attached  to  the  judgment  creditor,  that  he  may 
levy  his  execution  on  them ;  for  the  officer  is  ac- 
countable to  the  debtor  for  the  goods,  no  less  than 
to  the  creditor.    Blake  ▼.  Skaw,  7  Mass.  505. 

1U9.  if  an  officer  deliver  attached  goods  to  the 
debtor  before  the  attachment  is  dtssoWed,  he  is 
liable  to  the  creditor,  though  no  execution  is  put 
into  his  hands,  nor  demand  made  on  him  for  the 
goods  till  afterwards.  Cooptr  v.  Mowry^  16  Mass  5. 

110.  A  nominal  attacnment  (».  e.  leaving  the 
property  with  the  debtor,  taking  a  receipt  of  some 
friend  of  his)  is  so  far  valid  as  to  bind'  the  officer 
for  the  value  of  the  property,  and  give  validity  to 
the  contract  between  him  and  the  receipter ;  but 
is  void  as  to  purchasers,  and  other  creditors,  with- 
out notice.  Cooper  v.  Movory^  16  Mass.  8.  Bridge 
V.  PhUUptf  14  ib.  195.  Lyman  v.  Lyman,  11  ib. 
317.  / 

111.  When  an  officer  bails  attached  goods,  he 
may  return  them,  while  they  are  in  the  bailee's 
hands,  as  attached  at  another  creditor's  suit ;  and 
if  the  liailee  refuse  to  redeliver  the  goods  to  the  offi- 
cer, on  demand  made,  he  may  maintain  an  action 
against  him,  and  it  will  not  be  a  defence,  or  miti- 

Sate  damages,  that  the  ffoods  were  restored  to  the 
ebtor,  or  disposed  of  for  his  benefit,  or  that  the 
debt  for  which  they  were  attached  is  satisfied,  so 
long  as  the  officer  is  answerable  for  them  on  the 
attachment.  WhitHer  v.  Smith,  11  Mass.  211. 
JeweU  V.  Torrey,  ib.  219.  Webster  v.  Cofin,  14 
Mass.  196.  Knap  v.  Sprague,  9  Mass.  261. 
Jenney  v.  Rodman,  16  Mass.  464.  Hartshorn  v. 
Halsey,  1  Root,  92.  Maples  v.  Peck,  ib.  140. 
Reed  v.  Tousley,  ib.  374. 

112.  But  if  the  bailee  have  delivered  the  goods 
to  the  debtor,  or  made  him  satisfaction  therefor, 
«uch  defence  may  avail  the  bailee,  provided  the 
officer  is  answerable  for  the  goods  to  the  debtor 
only.    ib.     Cooper  v.  Movsry,  16  Mass.  8. 

113.  The  bauee  cannot  defend  against  the  offi- 
oer,  by  showing  that  the  debtor  has  been  commit- 
ted in  execution  on  the  suit  in  which  the  goods 
were  attached,  and  sworn  out  of  jail.  Lyman 
V.  Lyman,  11  Mass.  317.  Bailey  v.  JeweU,  14 
ib.  155. 

114.  Where  property  was  attached  and  receipted 
for,  and  the  attorney,  who  brought  the  suit,  uler- 
wards  caused  the  same  property  to  be  attached  on 
his  own  suit  by  the  same  officer,  and  to  be  sold  on 
execution,  it  was  held  that  no  action  lay  against 
the  receipter  by  the  officer.  Boaeh  v.  Abbott, 
4  Verm.  605. 

115.  Where  an  officer  is  ordered  to  attach 
property  to  the  amount  of  ^20,  and  be  returns 
that  he  has  attached  all  the  hay,  grain,  &lc.,  in  the 
defendant's  barn,  he  is  estopped  to  show  that  there 
was  no  such  property  there,  and  the  writ  and  re- 
turn are  prima  facie  evidence  that  the  property 
attached  was  worth  $20.  Barney  v.  Weeks, 
4  Verm.  146. 

116.  The  filing  of  a  new  count,  after  an  attach- 
ment and  delivery  of  goods  to  a  receipter,  does 
not  discharge  the  receipter  from  his  responsibility 
to  the  officer.    MiUer  v.  Clark,  8  Pick.  412. 

117.  In  a  suit  against  him,  the  writ  need  not  be 
produced  in  evidence  to  prove  the  attachment. 
ijowry  V.  Cadxi,  4  Verm.  504. 

118.  A  receipter,  generally,  is  discharged  from 
his  engagement  to  redeliver  attached  gjooSs  to  the 
officer,  iT  they  are  not  demanded  of  nim  before 
the  attachment  is  dissolved,  unless  the  officer  is 
accountable  for  them  to  the  debtor.  Bvd  v.  Met- 
eaif,  Kirby,  40.  Knap  v.  Sprague,  9  Mass.  256. 
PhilUps  V.  Bridge,  11  Mass.  242.  JeweU  v.  Tor- 
rey,  ib.  219.  Parsons  v.  PhUSps,  1  Root,  481. 
CaUin  v.  Lowrey,  1  Chip.  397.  Strong  v.  Hoyt, 
8  Tyler,  208.    Howard  v.  Smith,  12  Pick.  202. 


119.  But  if  the  receipter  permits  the  owner  of 
the  goods  to  remain  in  possession,  and  to  carry 
them  beyond  the  officer's  reach,  he  is  liable,  though 
no  demand  is  made  on  liim  till  more  tlian  thirty 
days  af\er  judgment  against  the  owner,  provided 
the  officer  is  answerable  to  the  attaching  creditor. 
Webster  v.  Coffin,  14  Mass.  196. 

120.  Where  ffoods  attached,  receipted  for,  and 
restored  to  the  debtor,  were  tools  of  trade,  and  the 
debtor  brought  trespass  against  the  officer  for  at- 
taching them,  and  recovered  judgment  for  the 
value  of  them,  the  creditor  defending  the  action 
and  satisfying  the  judgment,  it  was  held  that  the 
officer  was  liable  to  the  creditor  for  the  goods, 
though  not  demanded  within  thirty  days  aiVer  the 
judgment  against  the  debtor.  Howard  v.  Smith, 
12  Pick.  202. 

121.  Where  goods  in  the  hands  of  jone  who  has 
a  lien  on  them  are  attached,  and  he  receipts  for 
them  to  the  officer,  under  an  agreement  that  hm 
shall  continue  to  retain  for  his  hen,  and  they  are 
afterwards  attached  at  his  own  suit,  and  he  re- 
ceipts for  them,  still  asserting  his  lien;  his  lien 
is  not  thereby  discharged.  Townsend  v.  JieweU, 
14  Pick.  332. 

122.  These  attachments  having  been  made  on 
writs  against  one  who  did  not*  own  the  property, 
it  was  held,  in  replevin  brought  by  the  owner, 
that  though  they  were  void,  yet  the  officer  might 
defend  his  detention  of  the  property  as  servant  of 
the  party  who  had  the  lien ;  and  also  that  he- 
might  prove,  by  parol  evidence,  that  he  attached 
subiect  to  the  lien,  though  no  mention  of  it  was 
made  in  the  receipts,  nor  in  his  returns,  ib.  ■ 

123.  Where  several  writs  were  served,  on  the 
same  day,  on  the  same  {^oods,  and  in  all  the  re- 
turns, excei>t  one,  the  time  of  day  oi  the  service 
was  stated,  it  was  held  that  it  was  neither  a  legal 
construction  nor  presumption  that  the  latter  writ 
was  served  at  the  same  time  with  any  of  the 
others ;  but  that  parol  evidence  was  admissible  to 
show  at  what  time  of  the  day  mentioned  in  the 
return  the  service  was  made.  Brainerd  v.  Bush- 
neU,  11  Conn.  16. 

124.  The  officer  may,  at  any  time  while  the  at- 
tachment is  in  force,  take  the  attached  goods  from 
the  possession  of  the  debtor  to  whom  the  receipter 
has  intrusted  them;  and  so  may  the  receipter 
himself.  Bond  r.  Paddford,  13  Mass.  394.  Carr 
V.  Far/ev,  3  Fairf.  3SB. 

125.  One  whose  goods  are  attached  and  deliv- 
ered to  a  receipter,  who  converts  them  to  his 
own  use,  may,  after  final  judgment  in  his  favor, 
maintain  trover  against  the  attaching  officer,  with- 
out demanding  ue  goods.  Johnson  v.  Edson, 
2  Aik.  299. 

126.  A  receipter  may  defend  himself  against  the 
officer's  claim  on  his  receipt,  by  showing  that 
the  goods  attached  were  not  the  property  of  the 
debtor.  Learned  v.  Bryant,  13  Mass.  224.  Den- 
ny V.  WUiard,  11  Pick.  519.  Fisher  v.  BarOeU, 
8  Greenl.  122.    See  also  4  Mass.  498. 

127.  But  not  by  merely  showing  that  the  judg- 
ment debtor  has  a  larger  execution  against  the 
creditor,  which  the  officer  has  been  reqmred  to  set 
off;  for  the  officer  has  a  right  to  the  goods,  that 
he  may  restore  them  to  the  debtor.  Jetutey  v. 
Rodman,  16  Mass.  464. 

128.  A  receipter  cannot  defend  against  an  action 
on  his  receipt  by  showing  that  the  property  at- 
tached was  nis  own,  and  that  he  signed  the  re- 
ceipt upon  the  officer's  telling  him  he  could  better 
reclaim  the  property,  than  u  he  should  let  it  be 
removed.    Bariey  v.  Hamilton,  15  Pick.  40. 

129.  A  demand,  on  ene  of  two  joint  receipters, 
to  deliver  the  goods,  and  his  refusal,  are  sufiicient 
to  support  i|n  action,  on  the  receipt,  against  both. 
Griswold  v.  Plumb,  13  Mass.  298.    Sitter^  of  an 
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action  of  tort      White  v.  Dtmanff  2  N.  Hamp. 

130.  An  nnBuceeisfal  demand  at  the  receipt- 
er*8  dwelling-house,  in  his  absence,  is  sufficient 
to  charge  him,  on  his  receipt.  Mason  ▼.  BriggSy 
16  Mass.  453.  See  2  N.  Hamp.  ubi  sup.  Barney 
r.  Weeks,  4  Verm.  146. 

131.  An  officer  is  entitled  to  recover  of  a  de- 
linquent receipter  the  full  value  of  the  property, 
and  not  merely  the  amount  of  the  debt;  as  he  is 
accountable  for  the  surplus  to  the  debtor.  Bisseil 
▼.  Huntington,  2  N.  Hamp.  142.  CaUin  y.  Louh 
rey,  1  Chip.  396. 

138.  But  he  is  not  accountable  to  the  debtor  un- 
til a  reasonable  time  has  elapsed  for  recoverinff  it 
of  the  receipter,  if  the  property  was  deli verecl  to 
him  by  the  debtor's  consent.  2  N.  Hamp.  142. 

133.  Parol  evidence  of  a  condition  or  defeasance 
of  a  receipt,  given  for  goods  attached,  cannot  be 
received.     Curtis  v.  WiOt^field,  15  Pick.  437. 

134.  A  receipter  is  discharged  by  the  officer's 
taking  the  property  into  his  own  hands  on  a  sec- 
ond attachment.    Rood  v.  Seott,  5  Verm.  263. 

135.  The  receipt  taken  by  an  officer  for  goods 
attached  is  a  contract  for  his  own  private  security, 
which  the  creditor  has  no  right  to  control ;  but 
if  the  officer  place  it  in  the  hands  of  the  creditor's 
attornejT)  to  be  prosecuted  for  his  benefit,  this  is 
an  equitable  assignment.  dark  v.  Clough,  3 
Greenl.  357. 

136.  A  person  who  has  received  attached  prop- 
erty from  a  deputy  sheriff,  merely  undertaking  to 
redeliver  it  on  demand,  may  be  sued  hy  the  sheriff 
for  the  value  of  the  property.  Davis  v.  Miller, 
1  Vefm.  1.  Or  the  deputy  may  sue  in  his  own 
name.    Spencer  v.  WUhams,  2  Verm.  209. 

137.  And  whatever  officer  holds  the  execution, 
he  may  demandproperty,  attached  on  the  writ,  of 
the  attaching  officer's  bailee,  so  as  to  subject  him 
to  an  action  for  not  redelivering  it.  1  Verm,  vbi 
sup.    Bradbury  ^7.  Tailor,  8  Greenl.  130. 

138.  The  receipter  cannot  be  permitted  to  prove, 
in  a  suit  on  the  receipt  given  by  him,  that  the 
ffoods  were  not  actually  attached.  2  Verm.  209^ 
i/nery  v.  Cady,  4  Verm.  504. 

139.  Where  a  deputy  sheriff  bailed  goods  that 
he  had  attached,  and  the  sheriff's  term  of  office, 
and  of  course  that  of  the  deputy,  expired  before 
judgment  was  recovered,  ana  the  new  sheriff  sea- 
sonably demanded  the  goods  of  the  deputy,  it  was 
held  thai  he,  being  liable  to  the  attaching  creditor, 
might  maintain  an  action  for  the  property  against 
the  bailee.    Bradbury  v.  Taylor,  8  Greenl.  130. 

140.  If  an  officer  deliver  attached  goods  for  safe 
keeping  to  persons  apparently  in  good  cireum- 
stances,  be  will  not  be  liable  to  the  creditor,  if  the 
goods  are  lost  through  the  eventual  insolvency  of 
Vume  persons.  RunleU  v.  Bell,  5  N.  Hamp.  433. 
And  if  the  creditor,  in  such  case,  adopt  the  offi- 
cer's act,  by  bringing  a  suit,  in  his  name,  against 
the  bailees,  he  precludes  himself  from  disputing 
their  sufficiency,  ib. 

141.  Where  a  debtor  absconded  with  the  at- 
tached property,  and  a  receipter  asked  permission 
of  the  sheriff  to  punue  him,  and  reclaim  the  prop- 
erty, that  it  might  be  delivered  up,  and  such  per- 
mission tiras  given  in  writing,  saving  all  rigots, 
it  was  held  tliat  this  was  tantamount  to  a  demand 
on  the  receipter  by  the  sheriff.  Curr  v.  Farley, 
3  Fairf.  328. 

142.  In  Massachusetts  and  New  York,  a  bailee 
of  attached  goods  who  has  given  his  receipt  there- 
for to  the  officer,  is  held  to  oe  a  mere  servant,  and 
not  to  have  even  a  special  property  therein.  Of 
course,  he  can  maintain  no  action  against  any  one 
who  disturbs  his  possession.  The  action  must  be 
broyght  by  the  officer.  Warren  v.  Leland,  9  Mass. 
266.     FsrUy  r,  Fottsr^  ib.  112.     Ludden  v.  Le&- 


vitt,  ib.  104.  Commontoealth  v.  Morse,  14  Mass. 
217.  J^orton  v.  People,  8  Cow.  137.  Dillenback 
V.  Jerome,  7  Cow.  SR)4. 

143.  Miter,  in  New  Hampshire  and  Connecti- 
cut, where  he  is  held  to  have  a  special  property  by 
virtue  of  the  bailment,  as  in  case  of  ouier  deposi- 
taries. Poole  V.  Sumonds,  1  N.  Hamp.  289. 
Odiome  v.  CoUey,  2  ib.  66.  Burrows  v.  Stoddard, 
3  Conn.  160.    dee  Bailment,  I. 


IV. 


How  long  an  .Attachment  remaiju  in  force; 
and  what  will  or  wiU  not  dissolve  or  defeat 
it ;  and  herein  offrauduleiU  Attachments. 

144.  An  attachment  of  goods  remains  in  force 
thirty  days  ader  final  judgmeat;  and  by  final 
judgment  is  meant  the  last  judraient  before  a 
review  :  a  judgment  on  a  review  is  not  intended. 
Bingham  v.  Pepoon,  9  Mass.  239. 

145.  An  attachment  remains  in  force,  though 
the  defendant  be  dead  and  insolvent,  unless  a 
commission  of  insolvency  has  actually  issued 
within  thirty  days  after  final  judgment.  Grosve" 
nor  v.  Gold,  9  Mass.  209.  Roekwood  v.  Mien,  7 
ib.  254.  Patterson  v.  Patten,  15  ib.  473.  Maxwell 
V.  Pike,  2  Greenl.  8.  See  Revised  statutes  of 
Mass.  c.  90,  §  105. 

146.  In  computing  these  thirty  days,  the  day 
of  the  rendition  of  judgment  is  to  be  excluded 
Portland  Bank  v.  Maine  Bank,  11  Mass.  204. 

147.  But  the    attachment  will  continue   only 
thirty  days,  though  the  last  day  be  Sunday.    At 
derman  v.  Phelps,  15  Mass.  22d. 

148.  And  if  judgment  is  rendered  by  consent  in 
one  county,  as  of  a  prior  term  in  another  county, 
the  tliirty  days  are  to  be  computed  from  such  prior 
term.     Davis  v.  Blunt,  6  Mass.  487. 

149.  An  attachment  of  goods  is  not,  in  all  cases, 
to  be  considered  as,  ipso  facto,  dissolved  by  the 
lapse  of  thirty  days  after  the  end  of  the  term  when 
the  defendant  was  defaulted,  although  no  continu- 
ance of  the  cause  was  ordered ;  but  a  court  may  in 
its  discretion  order  the  cause  to  be  brought  for- 
ward at  a  subsequent  term,  in  order  to  save  the 
attachment.  Hackett  v.  Pickering,  5  N.  Hamp. 
19.    See  also  Wheeler  v.  Fish,  3  Fairf.  241. 

150.  To  protect  the  lien  on  goods  attached  in 
Connecticut,  there  must  be  a  demand  on  the  debt- 
or, upon  execution,  within  sixty  days  after  final 
judgment ',  or,  if  there  be  a  prior  subsisting  attach- 
ment on  them,  within  sixty  days  after  the  incum- 
brance of  that  attachment  is  removed.  Gates  v. 
BushneU,  9  Conn.  530. 

151.  If  there  be  several  attachments  of  the  same 
goods  by  different  crediton,  the  duration  of  the 
Ben  is  to  be  calculated  from  the  times  of  service, 
as  shown  by  the  returns,  and  not  according  to  the 
order  in  which  the  writs  were  given  to  the  of- 
ficer, ib. 

152.  The  lien  acquired  by  an  attachment  of  land 
is  saved  by  the  seizure  of  the  land  in  execution 
within  thirty  days  after  judgment,  though  the 
officer  does  not  complete  the  levy  till  the  thirty  days 
have  elapsed.  Heywood  v.  Hildreth,  9  Mass.  398. 
See  also  Bliss  v.  Stevens,  4  Verm.  88. 

153.  An  attachment  is  not  dissolved  by  the 
debtor's  death  after  judgment,  though  he  die  in- 
solvent   Bowman  v.  Stark,  6  N.  Hamp.  459. 

154.  But  an  attachment  is  defeated  by  the  dis- 
continuance of  an  action  when  the  defendant's 
estate  has  been  decreed  to  be  administered  in  the 
insolvent  course,  i&.  Clindenin  v.  Men,  4  N. 
Hamp.  389. 

155.  Final  judgment  for  the  defendant,  ipso  facto, 
dissolves  an  attachment,  and  the  officer  cannot 
detain  the  property,  though  the  plaintiff  sues  out 
a  writ  of  review.  Ctap  v.  Bell,  4  Mass.  99.  John- 
son r.  Edson,  2  Aik.  ^. 
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156.  Bankniptcy  of  the  defendant  defeated  an 
attachment,  under  the  United  States  bankrupt 
law.   $e«5Cranch,301.  6  Mass.  36.   1  Mass.  290. 

157.  A  writ  of  error  from  the  supreme  court  of 
United  States,  to  reverse  a  judgment  of  a  state 
court,  before  execution,  discharges  an  attachment 
in  the  original  suit ;  the  act  of  congress  providing 
that  security  shall  be  given  by  the  plaintiff  in 
error,  which  security  is  a  substitute  for  the  attach- 
ment.    Otis  V.  IVarreHj  16  Mass.  53. 

158.  If  the  officer  abandon  or  lose  the  possession 
of  the  goods  attached,  or  if  he,  or  any  person  to 
whom  he  may  deliver  them  for  safe  keeping,  per- 
mit them  to  return  to  the  possession  of  the  debtor, 
the  attachment  is  dissolved,  aa  it  respects  other 
persons.  Dunklee  ▼.  Fales,  5  N.  Hamp«527.  Car' 
rington  v.  Smithy  8  Pick.  419.  Bagley  v.  ^VkUe^ 
4  Pick.  395.     TaiwUrr  v.  WUliams,  7  Conn.  271. 

159.  Where  wood  and  lumber  on  a  wharf  were 
attached  and  placed  under  care  of  a  keeper,  who 
on  a  Sunday  morning  lefl  the  wharf,  fastening  its 
gates,  as  was  usual  on  Sundays,  and  returned  in 
the  aflernoon,  it  was  held  that  the  attachment  was 
not  dissolved.     FeUyplace  v.  Dutchy  13  Pick.  388. 

160.  An  officer  does  not  lose  his  hold  on  prop- 
erty attached  by  an  unauthorized  seizure  of  it  by 
an  inspector  of  the  revenue.  Beech  y.  Abbottf  6 
Verm.  586. 

161.  Nor  is  the  officer's  declaration  that  he  has 
relinquished  his  claim  to  the  inspector,  or  to  the 
United  States,  an  abandonment  of  it  to  the  debtor, 
if  it  be  not  afterwards  libelled  and  condemned,   ib. 

162.  If  execution  is  sued  out  seasonably,  and 
delivered  to  the  attaching  officer,  the  goods  at- 
tached are  not  discharced,  though  the  execution  is 
not  actually  levied  within  the  thirty  days.  Enos  v. 
BrowHy  1  Chip.  280. 

163.  The  lien  gained  by  attaching  articles  which, 
by  a  statute  of  Alaine,  an  officer  may  suffer  to  re- 
main in  the  debtor's  possession  on  security  given 
for  safe  keeping  or  delivery  to  the  officer,  without 
being  subject  to  a  second  attachment,  to  tne  preju- 
dice of  the  first,  is  not  dissolved*  by  taking  such 
security ;  and  therefore  a  subsequent  sale  or  such 
articles  by  the  debtor  gives  the  yendee  no  right 
against  the  attaching  creditor.  Woodman  v.  Traf- 
tOH,  7  Greenl.  178. 

164.  If  the  owner  of  property  attached  can, 
without  a  trespass,  actually  deliver  it,  subject  to 
the  lien,  a  sale  with  such  delivery  will  vest  the 
property  in  the  vendee,  subject  to  the  lien,  so  as  to 
give  him  a  title  paramount  to  that  of  a  subseouent 
attaching  creditor.  Fettyplau  v.  Dutchy  13  Pick. 
388. 

165.  And  where  the  keeper  of  property  attached 
permitted  the  owner  to  resume  possession  of  it  for 
the  purpose  of  making  such  delivenr  to  a  vendee, 
subject  to  the  attachment,  it  was  held  that  the  at- 
tacnment  was  not  dissolved,  ib. 

166.  When  a  receipter  delivers  the  goods  to  the 
debtor,  the  debtor  may  make  a  valid  sale  of  them  ; 
if  the  attachment  holA,  the  property  will  pass 
subject  to  the  lien.  Denny  v.  Willardf  11  Pick. 
519.  And  the  receipter  may  himself  purchase  the 
goods,  ib 

167.  Increasing  the  ad  damnum  in  a  writ,  after 
an  attachment  made,  defeats  it,  if  there  is  a  sub- 
sequent attachment  by  another  creditor.  Semb. 
Danidson  v.  AndretDSy  1  Pick.  156. 

168.  AlUeTy  of  enlarging  the  amount  to  which 
the  writ  directs  the  ofl^er  to  attach,  by  mere  cor- 
rection of  a  clerical  error.  Putnam  v.  Hsti,  3 
Pick.  445. 

169.  An  attachment  of  partnership  property  on 
a  writ  against  part  only  or  the  firm  is  vacated  as 
to  an  intermediate  attacher,  by  a  subsequent  at- 
tachment on  a  writ  against  them  all.  Denny  v. 
Ward,  3  Pick.  199. 


170.  Where  an  adjustment  was  made  by  pBtties 
to  a  suit,  and  judgment  was  entered  by  consent, 
ibcluding  some  demands  for  which  there  was  no 
proper  count  in  the  writ,  and  others  which  were 
not  payable  when  the  action  was  commenced,  it 
was  held  that  the  attachment  was  wholly  dis- 
solved as  to  other  attaching  creditors.  Clark 
v.  Foxcrofty  7  Qreenl.  348. 

171.  An  attachment  is  vacated,  as  against  a 
subsequent  attaching  creditor,  by  filing  a  new 
count,  which  does  not  appear  by  the  record  to  be 
for  the  same  cause  of  action  as  the  original  decla- 
ration ;  as  where  a  writ,  when  served,  contained 
the  money  counts  only,  and  a  count  on  a  promis- 
sory note  was  filed.  Fairfield  v.  Baldwin,  12  Pick. 
388.     S.  P.  1  Pick.  204. 

172.  An  attachment  is  not  dissolved  by  the  filing 
of  a  new  count  for  the  same  cause  of  action.  Miller 
V.  Clark,  8  Pick.  414. 

173.  But  is  dissolved,  as  to  other  creditors,  by 
inserting  a  count  in  the  writ,  if  it  contaihed  none 
when  it  wa«  served.     Brigham  v.  Este.  2  Pick 
420. 

174.  And  by  filing  a  new  count  for  a  different 
cause  of  action,  though  nothing  is  recovered  on 
such  count.     Willis  v.  Crooker,  1  Pick.  204. 

175.  And  by  an  amendment,  striking  out  the 
name  of  one  of  the  plaintifia.  Peck  v.  5»u,  3Conn 
157. 

176.  And  by  a  reference  of  the  action  and  of  all 
demands  which  the  plaintiff  has  against  the  de- 
fendant, or  of  all  demands  between  the  parties, 
though  no  demands,  not  included  in  the  action, 
are  exhibited  to  the  referees.  Mooney  y,  Kave- 
nagh,  4  Greenl.  277.    HiU  v.  Hunneteell.  l*Pick. 

m. 

177.  AtUeTj  it  seems,  of  a  reference  of  the  action 
and  all  demands  which  the  defendant  has  against 
the  plaintiff,  ib. 

178.  If  an  officer  mixes  goods  attached  by  him 
with  other  goods  of  the  same  kind  previously 
attached  by  another  officer,  on  a  writ  against  the 
same  defendant,  so  that  they  cannot  be  identified, 
he  loses  his  lien,  and  his  attachment  is  defeated. 
Gordon  v.  Jenney,  16  Mass.  465. 

179.  So,  if  he  leaves  the  goods  intermingled  with 
other  goods  of  the  debtor,  and  claims  the  whole,  so 
that  another  officer  cannot  distinguish  which  have 
been  attached,  the  latter  may  attach  the  whole. 
Sauiyer  v.  MerriU,  6  Pick.  478. 

180.  Where  the  goods  of  two  persona  are  so 
intermixed  that  they  cannot  be  distinguished,  an 
attachment  of  the  whole  on  a  writ  against  one  is 
legal,  and  will  not  be  defeated  as  to  the  goods 
of  the  other,  until  they  are  identified.  Lms  y. 
WhiUemore,  5  N.  Hamp.  364.  Skumuav  v.  RutUr 
8  Pick.  443. 

181.  A  decree  of  foreclosure  on  a  bill  brought 
subsequent  to  an  attachment  of  an  equity  of  re- 
demption, will  not  afiect  the  attaching  creditor's 
rights,  unless  he  is  made  a  party  to  the  suit.  Lytm 
V.  Saitford,  5  Conn.  545. 

182.  A  mortgagee  does  not,  by  releasing  to  a 
third  person  all  his  right  in  the  mortgagee!  land, 
discharge  a  lien  acquired  previously  by  attaching 
it  as  the  mwtoagor's  property.  iJacey  v.  Tomlinr 
son,  5  Day,  77? 

183.  If  a  creditor  take  judgment  on  a  justice's 
writ,  by  agreement  with,  the  debtor,  at  any  other 
day  than  l£at  set  in  his  writ,  he  forfeits  his  lien  to 
a  sabsequent  attacher.  Murray  y.  Eldridge,  2 
Verm.  388. 

184.  Where  land  descended  to  several  children, 
one  of  whom  was  indebted  to  his  father,  the  in- 
testate, and  they  made  partition  by  deed,  assigrning 
to  the  debtor  less  than  an  equal  part  by  the  amount 
of  the  debt,  and  a  creditor  of  the  same  debtor, 
not  having  notice  of  the  partition,  attached  all  the 
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debtor's  nndivided  share  in  the  estate,  it  wm  held 
that  the  attechmeut  created  a  lien  which  was  not 
defeated  by  the  partition.    M'Mtchan  y.  Griffmgf 

9  Pick.  637. 

185.  If  a  creditor,  having  two  demands  againAt  a 
tenant  in  common,  attaches,  upon  one  of  them,  all 
his  debtor's  undivided  interest  in  the  land,  and 
then  partition  is  made,  he  may,  upon  the  other, 
attach  the  debtor's  several  share,  ib. 

186.  An  attachment  of  the  property  of  one  of 
several  co-heirs,  on  the  death  ox  his  ancestor,  is  not 
defeated  by  the  subsequent  assignment  of  such 
property,  by  the  probate  court,  to  another  co-heir. 
Procter  v.  JfewkaU,  17  Mass.  61. 

187.  Insolvency  of  a  firm  will  defeat  an  attach- 
ment of  their  propertv  by  a  creditor  of  one  of 
the  firm.  Commercial  Bank  v.  WUkins,  9  Greenl. 
28. 

188.  A  share  of  an  estate  being  devised  to  A  in 
trust  for  B,  with  power  to  the  executor  to  sell  for 
the  benefit  of  the  devisees,  an  attachment  on  B's 
share,  and  levy  of  execution  thereon,  were  held 
to  be  defeated  (if  ever  of  any  force)  by  the  execu- 
tor's sale  of  the  land.  Braman  v.  Stiles y  2  Pick. 
460. 

189.  An  attachment  and  levy  on  land  are  de- 
feated, as  to  persons  not  parties  to  the  action,  by  an 
intermediate  convevance  of  the  owner,  where  the 
original  writ  is  filled  by  the  deputy  sheriff  who 
served  it ;  a  statute  making  such  an  act  *'  void." 
Smith  V.  SaxUm,  6  Pick.  483. 

190.  So,  where  an  ofiicer  alters  a  writ,  the  at- 
tachment made  by  him  is  void.     Clarke  v.  Lyman, 

10  Pick.  43. 

191.  An  ofiicer,  on  receiving  the  amount  of  an 
execution  from  a  friend  of  one  of  several  execution 
debtors,  undertook  to  assign  the  execution  to  him, 
in  order  that  it  might  be  levied  on  the  land  of 
another  debtor,  which  was  attached  in  the  suit. 
Held  that  the  attachment  was  defeated  by  a  bona 
fide  conveyance  of  the  land  before  the  levy.  Ste- 
vens V.  MtfTsef  7  Greenl.  36. 

192.  If  a  creditor  attach  land,  having  no  notice 
that  the  debtor  had  previously  conveyed  it,  subse- 
quent notice  of  that  fact  will  not  impair  his  lien. 
Kent  V.  Plummet y  7  Greenl.  464. 

193.  Even  though  the  officer,  or  the  plaintifi^'s 
attorney  of  record,  may  have  known,  at  tlie  time 
of  attachment  made,  of  the  prior  conveyance. 
Stanley  v.  Perley,  5  Greenl.  369.  Lawrence  v. 
Tucker,  7  Greenl.  195. 

194.  But  if  a  creditor  know  of  a  bona  fide  con- 
veyance of  land  made  by  his  debtor,  though  it  is 
not  registered,  he  cannot,  by  attachment  and 
levy,  defeat  the  grantee's  title.  Priest  v.  Rice, 
1  Pick.  165.  S.  P.  Carter  v.  Champion,  8  Conn. 
649. 

195.  Miter,  if  he  know  that  his  debtor  is  making 
such  deed,  and  he  attach  the  land  before  the  deed 
is  registered.     Cusking  v.  Hurd,  4  Pick.  253.    See 

^'MS'  ^'  ^^^'^f  ^  Sumner,  252. 

196.  If  land  is  conveyed  to  A,  whose  deed  is  not 
recorded,  and  he  gives  a  bond  to  B  to  convey  the 
same  land  to  him,  and  in  the  mean  time  B  enters 
and  occupies  the  land  with  A's  consent,  such 
occupancy  is  implied  notice  of  title,  and  will  pro- 
tect the  land  against  an  attachment  by  a  creditor 
of  A's  grantor.    Kent  v.  Plummer,  7  Greenl.  464. 

197.  An  attachment  made  upon  a  writ  founded 
on  two  demands,  one  honest  and  the  other  fraudu- 
lent, and  judgment  rendered  on  both^  is  void  in 
ioto,  as  to  a  subsequent  attaching  creditor.  Fair' 
field  V.  Baldwin,  12  Pick.  388. 

198.  Where  A  paid  to  a  mortgagee  the  value 
of  his  interest  in  the  mortgaged  land,  and  the 
mortgagee  reconveyed  to  the  mortgagor  to  enable 
him  to  give  a  deed  to  A  of  the  whole  estate,  but 
immediately  aflerwards,  before  the  deed  to  A  was  I 


executed,  attached  the  land  in  a  suit  affainst  the 
mortgagor,  the  attachment  was  held  to  be  frnudu- 
lent  and  void  as  against  A.  Spear  v.  Hubbard, 
4  Pick.  143. 

199.  If  a  plaintiff  fraudulently  sues  when  he  has 
no  cause  of  action,  and  causes  an  attachment  to  be 
made,  he  cannot  claim  the  benefit  of  it  against  a 
creditor  having  a  good  cause  of  action.  Pierce  v. 
Jackson,  6  Mass.  245. 

200.  The  bare  removal  of  property  attached, 
which  is  immediately  returned  to  the  debtor,  is 
not  sufficient  to  repel  the  presumption  of  fraud 
arising  from  the  debtor's  possession.  Burrows  v. 
Stoddard,  3  Conn.  160. 

201.  Thus,  where  cattle  were  attached,  and  driv- 
en from  the  debtor's  farm  into  the  street,  and  deliv- 
ered to  a  receiptor,  who  thereupon  delivered  them 
to  the  debtor's  minor  son  to  take  care  of,  who  im- 
mediately put  them  back  upon  the  farm,  visibly 
in  the  same  situation  as  before  they  were  attached , 
it  was  held  that  these  fateta  were  evidence  of 
fraud,  in  relation  to  a  subsequent  attaching  cred- 
itor, ib. 

202.  Subsequent  attaching  creditors  are  permit- 
ted, as  matter  of  practice,  in  New  Hampsnire,  to 
defend  against  a  prior  attaching  creditor's  claim, 
in  the  name  of  the  defendant,  on  giving  security 
to  pay  costa  if  the  plaintiff  prevails.  Buckman  v. 
Buckman,  4  N.  Hamp.  319. 

203.  In  Massachusetta,  they  may  do  it,  by  con- 
forming to  the  provisions  of  statute  1883.  c.  142, 
concerning  fraudulent  attachmenta ;  and  this  stat- 
ute applies,  though  the  first  and  second  attach- 
menta are  made  on  write  not  returnable  to  the 
same  term.     Lodge  v.  Lodge,  5  Mason,  407. 

204.  And  as  that  statute  was  intended  to  defeat 
collusive  proceedings,  the  second  attacher  may 
resort  to  grounds  of  defence  which  the  debtor 
would  not  DC  permitted  to  take.  Carter  v.  Greg' 
ory,  8  Pick.  165. 

205.  The  rule  that  a  party's  declarations  in  his 
own  favor  are  not  to  be  received  in  evidence,  is  to 
be  applied  to  declarations  made  by  the  plaintiff,  in 
a  case  defended  under  the  statute,  ib. 

206.  But  the  plaintiff  may  ^ve  in  evidence  the 
confession  of  the  defendant  that  the  demand  in 
suit  is  bona  fide  and  for  a  valuable  consideration. 
Strong  V.  Wheeler,  5  Pick.  410.  Lambert  v.  Craig, 
12  Pick.  199. 

207.  The  right  of  defence  j^iven  by  the  statute 
to  subsequent  attaching  creditors  does  not  take 
away  their  right  of  action  at  common  law,  against 
the  debtor  and  previouslv  attaching  creditors,  for 
conspiring  to  defraud.  Adams  v.  Paige,  7  Pick.  -542. 

208.  An  attachment,  after  breaking  an  outer 
door  of  a  dwelling-house  for  the  purpose  of  making 
it  on  goods  within  the  house,  is  unlawful  and  void. 
llsUg  V.  J^ichols,  12  Pick.  270. 

2Cl9.  But  an  officer's  taking  exclusive  possession 
of  the  defendant's  building  for  the  purpose  of  keep- 
ing attached  goods  therein,  though  perhaps  a  tres- 
pass, does  not  avoid  the  attachment  of  the  goods. 
Keioton  V.  Adams,  4  Verm.  437. 


V.    Attachment  for  Contempt, 
(a.)  General  Rules  cf  Proceeding. 

210.  An  attachment  is  usually  applied  for,  in 
the  first  instance,  by  a  rule  calling  on  the  partv  to 
show  cause  why  it  should  not  issue ;  and  if^  on 
return  of  the  rule,  no  good  cause  is  shown,  or  if 
the  party  refuse  to  answer  interro^tories,  the  rule 
is  made  absolute  after  giving  him  a  reasonable 
time  to  perform  his  duty.  State  v.  Sheriff,  1  Rep. 
Con.  Ct.  152.     See  Mongin  v.  Cheney,  IHill,  145. 

211.  Where  the  facta  are  plain  and  obvious,  and 
can  be  ascertained  to  a  great  degree  of  certainty^ 
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and  it  it  evident  that  an  officer  has  been  negligent, 
or  obviously  refuses  to  do  his  duty,  the  court  will 
punish  by  attachment.  But  in  intricate  and  diffi- 
cult cases,  depending  on  law  or  fact,  the  court 
will  leave  the  party  to  his  suit.  1  RejC  Con.  Ct.  145. 

212.  When  referees  neglect  to  report,  a  rule  to 
report  or  show  cause  why  an  attachment  should 
not  issue,  will  be  granted.  Stafford  v.  Heaktik, 
I  Wend.  71. 

213.  An  attachment  will  be  awarded  without  a 
rule  to  show  cause,  where  the  defendant  defies 
the  power  of  the  court.  Thonuu  v*  CuvMnins,  I 
Yeates,  1. 

'  21 4.  When  the  party  is  present  in  court,  there 
is  no  occasion  to  make  a  rule  for  an  attachment 
absolute,  but  seatenoe  may  be  pronounced  by  the 
court  forthwith.    Ruj^.  v.  Oswald^  1  Dall.  328. 

215.  Leaving  a  copy  of  an  attachment  to  compel 
an  appearance  is  not  a  sufficient  service ;  but  an 
attachment  with  proclamations  ought  to  be  issued. 
WaUs  V.  RobertMon,  4  H.  &  M.  442. 

216.  The  service  of  a  rule  to  show  cause  why  an 
attachment  should  not  issue  for  a  contempt  must 
be  made  on  the  party  personally;  but  if  it  appears 
that  he  evades  the  service,  or  other  circumstances 
render  it  proper,  the  court  may  direct  the  leavinff 
of  it  at  his  place  of  abode  to  be  good  service.  HoE 
lingsvHtrtk  v.  Duane,  Wallace,  141. 

217.  An  attachment  issuing  from  the  circuit 
court  of  the  United  States  must  be  served  by  the 
marshal ;  it  beinff  process  reffularlv  issuing  for  the 
administration  of  justice.  UniUa  States  v.  Mont' 
gomery,  2  Dall.  335. 

218.  In  the  service  of  an  attachment  for  a  con- 
tempt, the  officer  may  take  bail.    People  v.  Tefi, 

3  Cow.  340.    Morris  v.  Marey,  4  Ham.  83. 

219.  Where  a  defendant,  arrested  by  attachment 
for  a  contempt  merely  technical,  offered  bail,  but 
the  officer  refused  to  go  with  him  before  a  judge 
for  this  purpose,  and  ha  was  afterwards  discharged 
on  interrogatories,  upon  paying  costs,  the  sheriff's 
fees  for  attendance  upon  the  attachment  were  not 
taxed.    3  Cow.  uH  sup. 

220.  When  one,  on  being  served  with  an  at- 
tachment, enters  into  a  recognizance  to  appear, 
&c.,  he  is  entitled  to  his  discnarffe  on  the  quarto 
die  post,  if  interrogatories  are  not  filed.  People  v. 
Ten,  Eyckf  2  Wend.  617. 

221.  A  writ  of  sequestration  cannot  re^larly  be 
issued  on  a  sheriff's  return  of"  non  est  inventus  ,* 
upon  an  attachment  for  contempt.  Hook  v.  Ross, 
1  H.  &  M.  310. 

222.  In  general,  orders  of  the  inferior  court  di- 
recting*attachments  for  contempts  are  not  matters 
of  appeal,  but  under  special  circumstances  an  ap- 
peal may  be  had.  State  v.  Sheriff,  1  Rep.  Con. 
Ct.  145. 

223.  The  court  cannot  control  the  effect  of  an 
attachment,  by  ordering  Uie  defendant  to  be  denied 
tbejail  liberties,    ^non.  2  Cow.  589. 

224.  A  fi.  fa.,  delivered  to  the  sheriff,  takes  pre- 
cedence of  an  attachment  previously  levied,  if 
afler  such  delivery  of  the  j£.  fa,     fVeUs  v.  Marshall, 

4  Cow.  411. 

223.  Before  an  attachment  is  granted,  the  pro- 
ceedings must  be  entitled  in  the  suit  in  which  the 
contempt  is  alle^d ;  afterwards  they  are  to  be  enti- 
tled on  the  crimmal  side.  United  States  v.  JVamu, 
Wallace,  134.  People  v.  Ferris,  9  Johns.  IflO. 
Folder  V.  Hoogland,  5  Johns.  235. 

S^.  It  seems  that  affidavits,  on  a  motion  for  an 
attachment  against  a  printer  for  reflecting  on  par- 
ties or  proceedings  in  a  cause,  need  not  be  entitled 
at  all.     Bronsons  ease,  12  Johns.  460. 

227.  The  nttachment  is  merely  process  to  bring 
the  party  into  court  to  answer,  which  must  be 
done  in  every  case  before  the  part^  can  be  convict- 
ed of  a  contempt.    Jackson  v.  SmUk^  6  Johns.  117. 


228.  If  his  answers  show  thai  no  eontempt  has 
been  committed,  the  party  is  entitled  to  his  dis- 
charge; but  if  the  contempt  be  admitted,  the 
court  proceeds  to  pronounce  judgment  aoeaNttug 
to  the  circnmstaoces  of  the  case.  ik.  Thomas  v. 
Cummins,  1  Yeates,  40. 

229.  After  the  defendant  is  brought  up  on  an 
attachment,  the  plaintiff  must  file  his  interrogato- 
ries in  four  days,  and  the  defendant  enter  into  a 
recognizance  to  appear  de  die  m  dism.  Herring 
V.  7y««,  1  Johns.  Cas.  31. 

230.  The  clerk  must  take  the  defendant's  an- 
swers to  the  interrogatories  filed,  and  report  the 
same  to  the  court,  w, 

231.  Interrojjjratories,  after  the  defendant  has  an- 
swered, mav  be  amended  when  the  amendment 
does  not  relate  to  new  matter,  but  is  intended  to 
explain  an  ambiguity  and  obtain  a  fuller  answer,  t^. 

232.  And  an  additional  interrogatory  may  be 
filed,  when  the  others  are  filed  on  the  return  of 
the  attachment    PeopU  v.  Brown,  6  Cow.  41. 

233.  The  defendant  in  an  attachment  being  in 
custody  on  a  ea.  sa.  before  the  attachment  was 
served,  the  coiurt  ordered  that  interrogatories 
should  be  administered  at  the  jail,  by  a  commia- 
sioner.    PeopU  v.  Bail,  5  Cow.  415. 

234.  If  the  party,  against  whom  an  attachment 
has  issued  for  a  contempt,  by  his  affidavit  and 
answers  to  interrogatories,  discharge  himself  of 
the  contempt,  no  further  proceedings  can  be  had 
against  him  on  the  attachment ;  but  if  perjury  ap- 
pear, he  will  be  recognized  to  answer,  (La,  United 
States  V.  Dodge,  2  Gallis.  313. 

235.  An  attachment  is  the  usual  process  to 
bring  a  part^  into  court  where  he  has  not  made  a 
true  and  sufficient  return  to  a  habeas  corpus  ;  but 
if  he  is  present  in  court,  no  such  process  is  neces- 
sary, but  the  court  may  pass  an  order  directing 
him  immediately  to  answer  interrogatories.  Unim 
States  V.  Green,  3  Mason,  482. 

236.  Where  the  rule  to  show  cause  was  delayed 
in  the  clerk's  office,  so  that  it  could  not  be  served 
in  time,  the  court  ordered  it  to  be  renewed.  Wad" 
dington  v.  ChamberUn,  2  Caines,  251. 

237.  On  a  rule  to  show  cause,  the  defendant 
need  not  appear  in  person,  but  mav  show  cause 
bv  affidavit.  People  v.  f^an  fVyck,  2  Caines,  333. 
tfut  the  contrary  seems  to  be  intimated  in  People 
V.  Freer,  1  Caines,  485. 

238.  On  a  rule  to  show  cause  why  an  attach- 
ment should  not  issue  against  one  for  a  contempt 
of  court,  the  defendant  may  controvert  the  fact 
by  affidavits,  or  explain,  or  palliate,  or  contend,  on 
any  legal  ground,  that  the  court  ought  not  to 
award  the  attachment.  If  the  court  are  of  opinion 
that  the  fact,  on  which  the  rule  is  taken,  is  not 
sufficiently  answered  or  excused,  and  that,  in  point 
of  law,  a  contempt  has  been  incurred,  the  attach- 
ment issues.  When  the  defendant  is  brought  in, 
he  may  submit  his  contempt,  without  interrogato- 
ries, to  the  court,  or  he  may  demand  of  the  prose- 
cutor to  file  interrogatories,  but  he  is  not  bound 
to  pray  interrogatories.  Hollingswortk  v.  Duane, 
Wallace,  78. 

239.  It  is  questionable  whether  the  common 
pleas  have  power  to  issue  writs  of  attachment  into 
anotlier  county.    Bowen  v.  Douglass,  2  Dall.  44. 

240.  The  notice  of  taking  affidavits  to  prove  the 
commission  of  waste,  (after  a  rule  of  the  supreme 
oourt  has  been  made  upon  the  party  to  stay  waste,) 
in  order  to  lay  the  foundation  of  an  application  for 
an  attachment,  is  properly  served  upon  the  party 
himself,  and  need  not  be  served  upon  his  attorney. 
FlommerfeU  v.  Zellers,  2  Halst.  31. 

241.  There  must  always  be  a  notice  of  the  ta- 
king of  affidavits  to  prove  the  waste,  to  lay  the 
foundation  for  an  attachment.  Uf. 

242.  An  indorser  of  a  promissory  note,  given  as 


ATTACHMENT. 


321 


collateral  feeurity  For  the  payment  of  a  sum  of 
money  f  dineoted  by  an  order  of  the  court  of  chan- 
cery to  be  paid  by  the  maker  on  pain  of  attach- 
meat,  has  no  riffht  to  require  the  creditor  to  en- 
fofotf  the  attachment,  previouily  to  oallingr  upon 
him  for  payment.  Beardsley  ▼.  Warner^  6  Wend. 
610. 

(  b.)    Attachment  againat  a  ^trfff. 

943.  The  eberiff  is  liable  to  an  attachment  for 
not  returning  process  pursuant  to  a  rule ;  though 
it  neTer  came  to  hia  own  bands,  but  only  to  the 
hands  of  hia  deputy.  People  v.  Brown.  G  Uow.  41 , 
overruling  People  v.  Watere,  1  Johns.  Gas.  187. 

244.  A  rule  tor  an  attachment  a^inst  a  sheriff, 
ftnr  not  returning  an  execution  delivered  to  his 
deputy,  was  granted,  though  twelve  years  had 
•lapsra  after  the  execution  was  issued.  Broekway 
V.  Wither,  5  Johns.  356. 

245.  But  the  sheriff,  when  brought  up  on  this 
attachment,  was  discharged,  it  appearing  that  the 
execution  had  been  delivered  to  his  deputy  four- 
teen years  before,  and  that  the  deputy  was  dead. 
People  y.  GiUelandf  7  Johns.  555. 

246.  If  an  attachment  be  issued  against  a  sheriff, 
lor  not  bringing  in  the  body  of  a  defendant,  in 
leas  than  twenty  days  sfter  service  on  the  sheriff 
of  the  notice  to  brinf  in  the  body,  the  attachment 
will  be  set  aside,  and  the  rule  yacated,  with  coats. 
Stewut  y.  WUUams,  2  Johns.  Gas.  71.  S.  P. 
MGoureh  v.  Armstrong,  Goleman,  50. 

247.  The  rule  for  an  attachment  against  the 
sheriff  twenty  days  after  the  service  of  me  former 
rale,  applies  onl;^  to  the  case  of  writs,  in  order  to 
compel  the  sheriff  to  return  them  FrankUn  v. 
Lamb,  1  Johns.  508. 

248.  The  rule  on  the  sheriff  to  bring  in  the  body 
of  the  defendant  cannot  be  served  until  after  the 
expiration  of  twenty  days  afler  the  term  to  which 
the  writ  is  returned.  Cooiu  v.  M'Manua,  15  Johns. 
181. 

249.  Where  the  plaintiff  delayed  eighteen  months 
afler  the  return  of  the  writ  before  ruling  the 
sheriff  to  bring  in  the  body,  and  the  deputy  sheriff 
(who  became  special  ban)  and  his  sureties  had 
become  insolvent,  the  court  refused  to  grant  an 
attachment.    Jourden  v.  Hawkins,  17  Johns.  35. 

2.'>0.  Where  a  sheriff  is  served  with  an  attach- 
ment for  not  bringing  in  the  body  of  a  defendant, 
pursuant  to  a  rule  of  court,  he  should  pay  the 
debt  and  costs,  and  then  bring  his  suit  on  the 
bail  bond ;  which  he  cannot  oo  if  he  procures 
a  person  to  enter  special  bail  in  the  original  suit  on 
hu  promise  of  indemnity.  Matthiaon  v.  Forbue, 
19  Johns.  292. 

351.  On  attachment  for  not  returning  defend- 
ant's body,  where  it  appeared  that  the  bail  had 
been  put  in  and  had  mstified  afler  the  rule  for 
attachment,  bot  notice  had  not  been  given  to  the 
plaintiff's  attorney,  the  sheriff  was  held,  for  this 
irreflrularity,to  pay  the  coets  incurred  subsequently 
to  the  rule.    Mitchell  v.  Roulstone,  1  Hall,  218. 

252.  The  certificate  of  the  clerk,  that  the  rule 
on  which  the  attachment  is  grounded  has  been 
entered,  must  always  accompany  the  affidavit  of 
notice  of  motion  for  an  attachment  for  not  re- 
turning defendant's  body.  ib. 

253.  Where  the  defendant  tendered  the  money 
doriuff  court,  having  put  in  bail,  which  was  ex* 
cepted  to,  and  the  plaintiff  did  not  ask  for  a  trial, 
the  court  refused  to  fix  the  sheriff  by  an  attach- 
ment    Post  v.  Van  Dine,  1  Johns.  Gas.  412. 

254.  The  suin^  out  of  a  writ  of  error  does  not 
excuse  the  slienff,  to  whom  an  execution  is  is- 
sued, from  proceeding,  unless  bail  be  duly  put  in ; 
and  an  attachment  lies  against  him,  if  be  neglect 
to  proceed  for  such  cause.  People  y.  AUm,  9 
Wend.  224. 
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85$.  The  process  of  attachment  against  a  sheriff 
for  not  collecting  or  paying  over  money  is  ami  as 
to  redressing  the  injured  party,  and  criminal  as  to 
punishing  the  sheriff  for  neglect  of  official  duty. 
Tkurmond's  ease,  1  Bailey,  605. 

256.  In  general,  the  contempt  is  not  purged 
until  the  sheriff  puts  the  party  in  as  good  a  situa- 
tion as  if  there  had  been  no  neglect  of  duty.  ib. 

257.  But,  where  the  sherin  is  unable,  through 
poverty  or  misfortune,  to  do  this,  and  the  contempt 
is  in  other  respects  purged,  the  court  .has  discre- 
tionary power  to  discharge  him.  ib. 

258.  For  an  insufficient  return,  with  a  design  to 
favor  the  defendant,  or  injure  the  plaintiff,  the 
plaintiff  may  proceed  by  attachment,  role,  or 
action  against  the  sherin.  PhiUips  y.  Cunning' 
kam,  5  Yerg.  416. 

259.  The  sheriff  may  be  compelled  by  the  court 
to  make  a  better  return,  and  state  unequivocally 
why  he  has  not  made  the  money  on  a  fieri  facias, 
ib. 

260.  For  neglect  to  return  a  fieri  facias  at  the 
return  term,  judgment  will  be  rendered  against 
the  sheriff,  on  motion,  without  notice,  if  the  fieri 
fadas  came  to  his  hands  in  due  time  ;  but  if  the 
motion  be  made  at  a  subsequent  term,  he  must 
have  notice,  ib.     Vance  y.  Cheatham,  5  Hay  w.  2Q. 

See  also  Cock  v.  Cummins,  4  HayW.  191.    V. 

Peebles,  Peck,  196. 

261.  But  an  officer  is  not  liable  for  not  return- 
ing an  execution  if  the  plaintiff  requested  him  not 
to  proceed  thereon.  Kennedy  v.  Smith,  7  Yerg. 
472.  S.  P.  Shannon  v.  Clark,  3  Dana,  152.  And 
where  he  has  collected  all  that  is  really  due,  though 
a  larger  sum  is  expressed  in  the  execution,  he  will 
not  be  considered  in  contempt,  for  not  collecting 
the  balance,  until  the  court  can  decide  on  the  de- 
fendant's application  for  relief.  Bank  y.  Condy, 
1  Hill,  209. 

262.  A  judgment,  on  motion,  rendered  against  a 
sheriff  and  his  sureties  for  not  returning  an  execu- 
tion, must  show  in  whose  ftvor  the  execution 
issued ;  but  such  judgment  in  favor  of  A  and  B, 
without  stating  their  Christian  names,  is  not  erro* 
neons.    Marshall  v.  HuU,  8  Terff.  101. 

263.  Where  an  order  was  maoe  that  an  attach- 
ment should  issue  unless  the  sheriff  should  pay, 
within  a  specified  time,  the  money  on  n.fizri  facias 
that  he  had  neglected  to  return,  and  he,  within 
that  time,  sold  all  the  defendant's  property,  and 
applied  the  proceeds  to  satisfy  older  liens,  the 
attachment  was  dissolved.  McLean  y.  Du  Bose,  1 
Bailey,  646. 

264.  It  is  a  good  cause  to  overrule  a  motion  to 
commit  a  deputy  marshal  for  not  paying  over  to 
the  United  States  money  collected  on  execution 
in  their  favor,  that  the  United  States  owe  him.  for 
fees  of  office,  a  lar^r  amount  than  that  wnich 
he  has  collected.  United  States  v.  Mann,  2  Brock.  9. 
An  attachment  against  a  sheriff  will  be  awarded 
only  for  a  wilful  default ;  and  it  must  be  moved 
for  within  a  reasonable  time.  Mo^gin  y.  Cheney, 
1  Hill,  145. 

265.  If  special  bail  has  been  put  in,  but  the 
bail  piece  is  lost  in  its  transmission  to  the  clerk's 
office,  the  sheriff  will  be  discharged  from  an 
attachment  for  not  bringing  in  the  body.  People 
v.  Shoemaker.  2  Wend.  253. 

966.  Attachment  will  not  be  issued  against  the 
sheriff  for  taking  insufficient  bail,  if  the  defendant 
has  put  in  bail  to  the  action.  People  v.  Stevens, 
9  Jonns.  72. 

267.  The  plaintiff  may  proceed  against  the 
sheriff  by  attachment,  or  by  action,  at  his  elec- 
Uon,  for  not  returning  an  execution,  or  other 
omission  of  duty.  Burk  v.  Campb4l,  15  Johns. 
456.  State  v.  Sheriff,  1  Rep.  Gon.  Gt.  151.  See 
Ronald  v.  BenOey,  4  H.  &  M.  46^ 
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268.  An  attachment  against  a  sheriff,  for  not 
pa^ng  over  money  to  a  party  whose  right  to  re- 
ceive it  was  disputed  by  other  parties,  was  set 
aside,  and  the  party  left  to  his  action;  as  the 
question  of  right  was  not  tried,  and  there  were 
special  matters  in  the  case,  which  warranted  an 
appeal.  1  Rep.  Con.  Ct.  M  sup.  S.  P.  Dawkins 
V.  Pearson,  2  Bailey,  619.  See  Bank  of  Pennsyl- 
vania V.  Candy,  1  Hill,  209. 

269.  On  a  rule  upon  a  sheriff  to  show  cause 
why  an  attachment  should  not  issue  against  him 
for  not  paying  over  money  collected  on  execution, 
he  may  defend  himself  by  proving  (b^  parol  evi- 
dence) payment  of  the  monejr  to  a  third  person, 
by  the  plaintiff's  parol  directions.  Kilpatrick  v. 
Vandiver,  2  Rep.  Cfon.  Ct.  341. 

270.  Or  by  showing  that  he  has  satisfied  an 
execution  in  his  hands  against  the  plaintiff,  with 
the  money,  and  paid  it  over  to  the  creditor,  the 
court  having  power  to  order  the  sheriff  so  to^ 
apply  the  money.    Summers  v.  CaUtwtU,  2  N.  & ' 

271.  And  on  a  rule  for  not  making  money  on  a 
fieri  facias,  it  is  sufficient  cause  shown  tnat  he 

leviea  on  the  only  property  he  could  find,  and  that 
it  was  taken  from  him  by  a  writ  of  replevin. 
Taidor  v.  Howren,  1  M'Cord,  418. 

^2.  But  he  cannot  defend  himself,  on  such  a 
rule,  by  objecting  to  the  manner  in  which  the 
verdict  against  the  defendant  was  recorded.  Gra- 
ham V.  Men,  2  N.  <&  M.  492. 

273.  It  seems  that  since  the  attorney  at  law, 
who  prosecutes  a  suit  and  obtains  a  judgment,  has 
flill  power  to  receive  the  money  recovered,  when 
levied  by  execution,  a  demand  made  by  him  of  the 
sheriff  by  whom  it  is  levied,  is  sufficient  to  author- 
ize a  motion  against  such  sheriff  for  non-payment. 
Wilson  V.  Stokes,  4  Munf.  455. 

274.  An  attachment  against  a  sheriff  for  not 
returning  an  execution  should  be  accompanied 
with  instructions  in  what  amount  to  take  a  recog- 
nizance for  the  defendant's  appearance ;  otherwise 
the  coroner  is  not  in  fault,  though  the  recognizance 
be  less  than  the  execution.  People  v.  Chapman,  1 
Cow.  579. 

275.  If,  however,  the  defendant  do  not  appear, 
the  plaintiff  may  on  motion  proceed  by  an  alias 
attachment;  but  the  recognizance  shall  not  be 
prosecuted  at  the  same  time.  ib. 

276.  An  attachment  for  not  paying  over,  or  not 
collecting  money,  on  execution,  is  in  effect  a  civil 
proceeding;  and  if  the  party  proceeds  by  attach- 
ment, and  receives  the  principal  of  the  debt,  he 
cannot  ailerwards  sue  the  sheriff  for  damages  for 
the  detention;  the  court  may,  however,  as  a  con- 
dition of  discharging  from  the  attachment,  order 
the  sheriff  to  pay  interest,  by  way  of  damages  for 
detention.     DanuL  v.  Capers,  4  M'Cord,  SS7. 

277.  In  North  Carolina,  a  sheriff  will  not  be 
fined  who  returns  an  execution  within  the  time 
prescribed  by  law,  though  he  fails  to  return  the 
money,  made  thereon,  into  court,  or  to  pay  it  to 
the  plaintiff  or  his  attorney.  Davis  v.  Lancaster, 
1  Murph.  255. 

278.  The  court  of  appeals  will  not  award  an 
attachment  against  a  sheriff  for  proceeding  to 
carry  into  enect  an  execution  under  a  decree, 
from  which  an  appeal  has  been  granted  by  the 
judge  who  pronounced  it,  although  he  had  notice 
of  the  appeal,  if  such  proceeding  took  place  before 
the  record  was  brought  up.  Cheshire  y.  Mkinson* 
1  H.  <&  M.  209. 

279.  The  revised  statutes  of  New  York  do  not 
require  the  court  to  depart  from  the  old  rule  of 
giving  the  sheriff  four  days  afler  the  return  of  the 
attachment,  for  his  appearance,  ^non.  3  Wend. 
423. 

280.  On  an  attachment  for  not  returning  9,  fieri 


faeias,  the  court  ordered  the  sheriff  to  recognise 
in  double  the  amount  of  the  fieri  fadas,  and  that 
he  should  answer  such  interrogatoriea  as  might  be 
regularly  exhibited.  People  y.  Loumds^  1  Hall, 
22o.    See  Ahbrcxuxnt. 

(c.)  Jittachment  against  Witnesses. 

281.  If  a  witness  merely  disobeys  a  subpama, 
the  court  will  in  the  first  place  grant  a  rale  to 
show  cause.  Jackson  v.  Mann,  2  Caines,  92 
Morns  v.  Creel,  I  Virg.  Cas.  333. 

282.  But  where  he  positi^y  lefuses  to  obey, 
an  attachment  will  be  granted  in  the  fimt  instaiKM. 
Andrews  v.  Andrews,  2  Johns.  Oas.  109.  Coleman, 
119. 

283.  Where  it  appeared  that  witnesses,  against 
whom  an  attachment  had  issued  for  disobedience 
to  a  subpoena,  had  been  so  much  indisposed  as  to 
be  incapable  of  attending,  they  were  discharged, 
and  the  costs  of  the  attachment  directed  to  abide 
the  event  of  the  suit.  Butcher  v.  Coats,  1  Dall. 
340. 

284.  Where  the  attendance  of  a  witness  can  be 
obtained  in  time  for  the  trial,  an  attachment  may 
be  issued  at  nisi  prius ;  but  where  the  action  has 
been  postponed  for  the  term,  application  must  be 
made  to  the  court  in  bank.  Knight  y.  Peehen,  1 
Teates,  18. 

285.  An  attachment  will  not  be  granted  against 
a  witness  unless  a  subpcena  has  wen  previously 
issued  and  actually  served ;  and  all  the  documents 
upon  which  it  is  awarded  must  be  filed  with  the 
court.     United  States  v.  Caldwell,  2  Dall.  334. 

286.  But  a  witness  may,  by  his  own  act,  diih 
pense  with  the  legal  form  of  serving  a  subpooa, 
and  may,  under  such  service,  be  subjected  to  an 
attachment.     Feree  v.  Stroma,  1  Teates,  303. 

287.  An  attachment  will  not  be  ordered  against 
a  witness,  unless  the  subposna  be  strictly  served, 
and  the  witness  designed  to  contemn  the  author- 
ity of  the  court.  Sate  y.  Trumbull,  1  South. 
139. 

288.  Nor  without  an  affidavit  that  he  is  a  male- 
rial  witness,  if  circumstances  raise  a  presamption 
that  he  is  not.     Trial  qf  Smith  and  Ogden,  8.  90. 

289.  The  circuit  court  (New  York)  may  grant 
an  attachment  against  a  witness  to  bring  him  for- 
ward to  testify,  afler  he  has  disobeyed  a  subpoena. 
People  v.  VermUyea,  7  Cow.  108. 

290.  Where  a  witness,  under  recognizance, 
fraudulently  avoided  with  a  view  to  prevent  the 
trial  of  a  capital  cause  at  the  first  term,  the  court 
issued  an  attachment  against  him,  returnable  at 
next  term,  and  continued  the  indictment  Comr 
monweallh  v.  Carter,  11  Pick.  277. 

291.  If  a  party  gives  his  witness  leave  of  ab- 
sence, and  he  departs,  he  is  not  in  contempt,  and, 
if  attached,  will  be  discharged  at  the  cost  of  the 
party.     State  v.  Mxon,  Wright,  763. 

292.  The  object  of  an  attachment  against  a  wit- 
ness for  contempt,  is  to  punish  him ;  not  to  redress 
the  party  injured,  ib. 

(d.)  Attachment  against  Attorneys, 

293.  The  court  will  relieve,  in  a  summary  way, 
against  the  misconduct  of  an  attorney.  People  y. 
SnuM,  3Caines,221. 

294.  Where  an  attorney  retained  money  col- 
lected for  his  client,  the  court  ordered  him  to 
exhibit  his  counter  demands,  and  pay  the  bal- 
ance within  a  limited  time,  or  that  an  attachment 
issue,  ib. 

295.  So,  for  refasing  or  neglecting  to  pay  over 
money  collected  for  his  client,  a  rule  was  granted 
for  the  attorney  to  show  cause  why  an  attachment 
should  not  issue.     People  v.  Wilson,  5  Johns.  368 
Bohanan  v.  Peterson,  9  Wend.  503. 

296.  An  attorney  will  not  be  compelled,  by  rule 
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to  pay  over  monej  to  bis  client,  if  it  appear  that 
the  latter  is  not;  ex  ttfuo  et  bono,  entitled  to  it;  but 
he  will  be  left  to  his  action.  HyuTnan  ▼.  Waskme' 
ton,  2  M'Cord,  493. 

S£)7.  And  the  money  must  be  demanded  before 
the  client  can  move  for  an  attachment  for  ita  non- 
parment.     Ex  parte  Fergusouy  6  Cow.  596. 

«ld.'  Where  a  bond  was  lefl  with  an  attorney, 
that  he  should  write  to  the  obligor,  and  obtain  the 
money,  but  with  no  express  directions  to  sue,  and 
the  attorney  received  the  money  without  suit,  it 
was  held  tnat  he  received  the  bond  in  his  charac- 
ter of  attorney,  and  that  an  attachment  should 
issue  against  him,  unless  he  paid  over  the  money. 
Ex  parte  Stoats,  4  Cow.  76. 

2i)9.  An  attorney  was  ordered  to  show  cause 
why  an  attachment  should  not  issue  against  him 
for  having  appeared  for  a  defendant  ancTconfessed 
judgment,  without  authority.  Denton  v.  J^Toyes, 
6  Johns.  296. 

300.  The  marshal  of  the  United  States  may  have 
an  attachment,  to  enforce  payment  of  fees,  against 
an  attorney  who  indorses  the  writ,  and  who  is 
liable,  by  the  lex  loci,  to  respond  the  coats.  JSInon. 
2  Gallis.  101. 

301.  A  writ  of  right  having  been  brought  in  the 
name  of  H.,  against  R.  and  r.,  and  prosecuted  by 
W.,  and  the  mise  regularly  joined  on  the  mere 
right,  and  the  tenants  showing,  by  affidavits,  that 
H.  was  dead  before  the  writ  purchased,  and  that 
they  had  come  to  knowledge  of  the  fact  afler  the 
mise  was  joined,  the  court  held  that  they  ought 
to  make  a  rule  upon  W.  and  his  attorneys,  and  in- 
quire into  their  conduct  herein,  as  a  contempt  and 
abuse  of  the  process  of  the  court,  and  that,  unless 
W.,  within  reasonable  time  afler  rule  given  for  liie 
purpose,  produce  proof  that  demandant  was  living 
at  commencement  of  suit,  it  ought  to  be  dismissed, 
and  payment  of  tenant's  costs  enforced,  by  attach- 
ment, against  W.  or  his  attorney.  Howari  v.  Rato- 
ton,  2  L^igh,  733. 

302.  An  attorney,  being  ordered  to  pay  the 
costs  of  an  action  which  he  had  brought  without 
being  retained,  was  attached  for  not  paying  them, 
and  a  rule  made  that  unless  he  paid  them  within 
ten  days  after  notice  of  the  rule,  ne  should  be  sus- 
pended.   Anon.  2  Cow.  589. 

303.  The  performance  of  a  contract  made  by  an 
attorney  in  court,  in  relation  to  an  action,  may  be 
enforced  by  attachment.  FenuUd  v.  LduUl,  4  N. 
Hamp.  370. 

304.  But  except  in  cases  where  the  contract  has 
been  reduced  to  writing,  and  put  on  file,  or  enter- 
ed by  the  clerk  upon  the  docket,  the  court  will  not 
intenere  in  this  mode,  but  leave  the  aggrieved 
party  to  his  remedy  by  action,  ib. 

(e.)  Jlttaehment  for  not  performing  an  Award. 

305.  If  an  action  is  referred  to  arbitration,  under 
the  statute  9  and  10  WiUiam  III.,  and  the  award 
made  in  pursuance  thereof  is  not  performed,  a 
compliance  therewith  cannot  be  enforced  by  judg- 
ment on  the  award  and  execution,  but  must  oe  by 
an  attachment  for  a  contempt.     fVest  v.  Stigar, 

4  Har.  &  M'Hen.  490. 

3C6.  If  a  cause  be  submitted  to  arbitration  or  refer- 
ence out  of  court,  with  an  agreement  to  make  the 
submission  and  award,  or  report,  a  rule  of  court, 
it  is  to  be  enforced  by  treating  the  delinquent  party 
as  a  contemner  of.  a  rule  of  court.  Anon.  1  Pen. 
228. 

See  Contempt,  55. 

307.  There  must  be  an  order  of  the  court,  to 
authorize  issuing  an  attachment  against  a  party 
for  not  obeying  an  award  of  arbitrators,  which  had 
been  made  a  rule  of  court.    JIfDermott  v.  Butler, 

5  Halst.  158. 

308.  An  attachment,  for  not   performing  an 


award  on  the  submission  being  made  a  rule  of 
court,  cannot  go  till  the  rule  be  served,  and  per 
forroance  demanded.     Ex  parte   fVaUis,  6  Cow. 
581.    S.  P.  Knight  y.  Carey,  I  Cow.  39.    Sm  5 
N.  Hanip.  146. 

309.  Upon  the  quashing  of  an  attachment,  for 
not  obeying  an  award,  the  attorney  of  the  defend- 
ant is  entitled  to  the  same  costs  as  in  other  civil 
cases.  M'DermoU  v.  State,  5  Halst.  63.  See  1 
Cow.  121,  note. 

310.  If  a  report  find  a  sum  of  money  due  from  the 
plaintiff  to  the  defendant,  the  latter  cannot  enter 
up  judgment  and  issue  execution.  He  must  pro- 
ceed by  scire  facias,  where  the  action  is  for  debt 
or  damages ;  or  he  may  have  a  remedy  by  attach* 
ment  in  other  cases.  Blacklnim  v.  Markle.  6  Binn. 
174.    12S.  &R.143. 

311.  If  an  award  direct  one  of  the  parties  to 
perfornh  a  specific  act,  he  may  be  compelled  by 
attachment  to  do  it  ;  as  where  the  report  of  ref- 
erees awarded  money  to  be  paid  by  the  defendant, 
and  on  the  other  side,  that  the  plaintiff  should 
make  conveyances  of  land,  and  a  lot  of  ground, 
and  take  up  a  bond  and  mortgage  in  the  loan  office. 
Kunckle  v.  KunckU,!  DaU.  364. 

312.  Attachment  is  the  proper  remedy  for  a  de- 
fendant in  ejectment,  when  referees  find  the  plain- 
tiff owes  him  a  certain  sum.  Blackburn  v.  Marhle. 
12  S.  &  R.  143. 

(f.)  Attachment  for  not  paying  Costs, 

313.  To  warrant  an  attachment  for  non-payment 
of  costs,  the  taxed  bill  must  be  served,  by  showing 
the  original  and  delivering  a  copy.  People  v.  Hon>- 
set^fratts,  3  Cow.  26.  Howland  v.  Ralph,  3  Johns. 
20. 

314.  And  the  copy  must  be  served  at  the  time 
when  the  orinnal  is  shown  and  payment  de- 
manded.   St.  John  V.  Hubbard,  1  Wend.  94. 

315.  In  order  to  bring  a  party  into  contempt  for 
the  non-payment  of  costs,  the  person  serving  the 
taxed  bill,  if  he  be  not  the  person  entitfed  to  them, 
nor  his  attorney,  must  show  to  the  party  his  au- 
thority to  receive  the  costs.     Jackson  y.  Virgil, 

3  Johns.  138.    Jackson  y.  Sackett,  6  Cow.  38. 

316.  The  rule  for  costs  must  be  entered,  ex- 
pressly directing  the  party  to  pay  costs,  or  non- 
payment will  not  bring  him  into  contempt.    Anon, 

4  Cow.  357. 

317.  A  rule  to  show  cause  why  an  attachment 
should  not  issue  was  granted  against  the  cashier 
of  a  bank,  where  a  rule  for  costs  nad  been  granted 

r'nst  the  bank,  and  they  bad  been  demanded  of 
oresident  and  cashier,  and  payment  been  re- 
fused.    Worden  v.  Bank  of  Orange,  1  Wend.  94. 

318.  On  such  cashier's  showing  cause,  by  an- 
swering that  he  is  not  personally  responsible, 
and  had  no  control  of  the  funds  ox  the  bank,  the 
banking  company  were  ordered  to  pay  the  costs 
or  show  cause  why  a  distringas  should  not  issue  to 
compel  payment.     Same  Parties,  1  Wend.  309. 

319.  The  attachment  goes,  of  course,  on  proof 
of  service  of  a  taxed  bul,  demand,  and  non-pay- 
ment, without  notice  of  motion  therefor.  Bums 
V.  Bums,  7  Cow.  470. 

.  320.  Where  a  civil  action  has  been  commenced, 
to  recover  the  costs  of  a  former  suit,  and  defendant 
held  to  bail,  and  the  party  proceeds  also  by  attach- 
ment, such  proceedings  are  oppressive,  and  the 
court  will  set  them  aside,  and  discharge  the  de- 
fendant,    ^ate  V.  Lu,  Coxe,  394. 

321.  The  courte  of  the  United  States  will  enforce, 
by  attachment,  the  payment  of  costs  due  to  the 
officers  of  the  court.  Bourne  v.  Arbunele,  Peters 
C.  C.  233.  Anon.  2  Gallis.  101.  CaldweU  y. 
Jackson,  7  Cranch,  276. 

322.  Where  a  lessor  was  brought  up  on  an  at- 
tachment for  the  non-payment  of  costs,  and  h« 
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denied  that  he  e^er  consented  to  have  his  name 
iiwd  in  the  action,  the  coart  said  that  they  could 
not  receive  hia  denial  in  bar  of  the  attachment, 
nor  decide  between  the  contradictory  affidavits  of 
the  party  and  his  attorney ;  but  the  party  niust 
pay  the  costs,  and  take  his  remedy  over  against 
the  attorney  who  inserted  his  name  as  lessor;  bat 
they  stayedf  the  proceedings,  to  give  the  party  an 
opportunity  to  bring  his  action  against  the  at- 
torney, and  to  try  the  truth  of  the  allegation. 
PeopU  v.  Bradtf  7  Johns.  539. 

(  g.)  Attachments  from  Chancery. 

323.  There  is  no  doubt  of  the  jgreneral  power  of 
a  coort  of  chancery  to  enforce  its  decrees  by  atp 
tachment.  RandaU  v.  PryoTf  4  Ham.  424.  Arm- 
straw  y.  Beatv,  G.  &  N.  33.    See  6  Litt.  249. 

324.  And  the  statute  ^of  Ohio)  making  a  de- 
cree for  a  conveyance  of  land  operate  per  m  as  a 
conveyance  does  not  take  away  the  power  of  the 
count  to  enforce  specific  execution  by  attachment. 
4  Ham.  ubi  sup. 

325.  An  attachment  for  contempt,  in  disobedi- 
ence of  a  decree  of  the  court,  will  only  be  for  dis- 
obedience of  what  is  decreed,  not  for  what  may 
be  decreed.     Taliaferro  v.  Hordey  1  Rand.  242. 

326.  A  defendant  who  refuses  to  perform  a  de- 
cree for  alimony,  and  standing  out  process  of  con- 
tempt, may  be  brought  into  court  under  a  commis- 
sion of  rebellion,  and  committed  to  jail,  till  be 
perform  it.    Pttrcell  v.  Purcelly  4  H.  &  M.  507. 

327.  Attachment  lies  against  a  purchaser  at  a 
master's  sale  under  a  decree  of  the  court  for  non- 
compliance witli  terms.  Haig  v.  Commissioners j 
1  Desaus.  112.  Brasher  v,  Cortlandt,  2  Johns. 
Ch.  505. 

328.  And  he  may  be  compelled  to  complete  the 
purchase ;  and  where  the  conditions  of  sale  five 
nim  no  alternative,  the  court  will  exercise  its  dis- 
cretion as  to  ooer<nnghimby  attachment.  2  Johns. 
Ch.  ubi  sujt. 

329.  A  decree  being  entered  for  the  sale  of 
mortgaged  property,  of  which  a  person  not  a  party 
to  the  suit  is  found  to  be  in  possession,  a  rule 
may  be  made  upon  such  person ;  and  unless  he 
show  a  paramount  right  in  himself,  the  property 
may  be  ordered  to  be  delivered  to  the  commission- 
ers acting  under  the  decree,  and  if  necessary, 
such  order  may  be  enforced  by  attachment.  Com' 
monwealth  v.  Ragsdale,  2  H.  &  M.  8. 

330.  An  attachment  to  enforce  a  decree  pro- 
nounced against  a  person,  who  was  out  of  the 
commonwealth,  cannot  be  awarded  against  him 
after  his  return,  until  twelve  months  have  elapsed 
from  the  time  of  service  of  a  copy  of  suoh  de- 
cree.   HorUm  V.  Horton,  4  H.  &  M.  403. 

331.  An  attachment  for  not  performing  an  order 
or  decree  of  a  superior  court  of  chanceiy  is  to  be 
executed  by  committing  the  party  to  the  jail  of  the 
county,  until  the  court,  or  mdge  in  vacation,  be 
satisfied  that  such  order  or  decree  has  been  com- 
plied with,  and  order  him  to  be  discharged.  Lane 
v.  LoRs,  4  H.  &  M.  437. 

332.  An  attachment  having  been  served  to  com- 
pel  performance  of  an  erroneous  decree  in  chan- 
cery, and  the  defendant  having  been  induced, 
under  influence  of  the  decree,  and  duress  of  the 
attachment,  (without  l^nowing  his  rights,)  to  pay 
a  sum  of  money,  and  ei^ecute  an  obligation  for  a 
further  payment ;  on  a  bill  of  reyiew,  the  money 
was  decreed  to  be  refunded,  and  the  obligation  to 
be  surrendered.  J^dson  v.  Suddarth,  1  H.  d&  M. 
350. 

333.  An  attachment  for  a  contempt  should  not 
be  granted  where  the  bill  is  no  longer  pending. 
Robertson  v.  BingUy^  1  M'Cord  Ch.  349. 

334.  On  affidavits  of  a  breach  of  injunction  to 
«tay  waste,  and  of  service  of  a  copy  of  the  affida- 


vits and  notice  of  the  motion,  an  attachment  was 
ordered,  to  bring  op  the  party  to  answer  for  a  con- 
tempt.    Sehoonmaker  v.  GUletf  3  Johns.  Ch.  311. 

335.  Where  an  injunction  has  been  awarded  by 
a  judge  of  the  court  of  appeals,  the  chancellor 
ought  to  restrain  any  disobedience  to  that  order, 
by  attachment  or  other  proper  process.  Toll 
Bridge  v.  Free  Bridge.  1  Rand.  206. 

336.  Where  an  attacnment  is  issued  to  enforce 
an  appearance,  or  an  answer,  the  body  of  the  writ 
is  eeneral ;  but  the  suit  ana  the  cause  of  the  at- 
tachment are  indorsed  thereon,  or  appear  in  a  la- 
bel annexed,  so  that  the  party  may,  at  once,  com- 
ply, without  application  to  the  court.  Matter  of 
Vanderbilt,  4  Johns.  Ch.  57. 

337.  But  where  the  attachment  is  issued  for  a 
contempt  in  disobeying  an  injunction,  an  indorse- 
ment or  label,  specifying  the  cause  of  action,  is 
not  necessary,  ii. 

338.  And  on  such  an  attachment,  the  party  is 
not  to  be  bailed  by  the  sheriff,  but  must  be  brought 
before  the  court,  to  answer  specific  charges ;  and 
he  will  then  be  ordered  to  be  bailed,  to  appear 
from  day  to  day,  until  the  party  complaining  has 
prepared  his  interrogatories,  on  which  he  is  to  be 
examined  before  the  master,  ib. 

339.  An  order  from  the  chancellor  granting  an 
injunction  to  a  judgment  at  common  law,  upon 
the  usual  terms,  is  not  sufficient  to  stay  proceed- 
ings, urftil  the  complainant  has  complied  with  the 
terms  of  the  order  by  giving  bond  and  security. 
Cltirk  V.  HoomeSf  2  H.  <&  M.  23. 

340.  In  such  case,  it  is  no  contempt  of  the  court 
of  chancery,  for  the  plaintiff  or  the  sheriff  to 
proceed  to  sell  under  the  execution,  notwithstand- 
ing the  chancellor's  order  be  shown  them,  ib. 
See  Gates  v.  M'Banielf  3  Porter,  356.  4  Stew. 
&  Port.  69. 

341.  The  defendant,  against  whom  is  filed  a  mo- 
tion for  an  attachment  for  breach  of  an  injunction, 
may  show  cause  by  counter  affidavits,  but  cannot 
read  his  answer  to  the  bill.  Rutherford  v.  Metcaff, 
5  Hayw.  58. 

342.  An  attachment  will  not  lie  for  one  joint 
complainant  against  another  who  has  received 
more  than  bis  proportion  of  a  decree.  Jones  v. 
Jones,  1  H.  &  M.  3. 

343.  Nor  a^inst  one  for  refusing  obedience  to 
a  decree  which  remains  general  and  uncertain, 
the  extent  of  which,  as  it  regards  him,  he  cannot 
ascertain  without  applying  for  a  further  decree. 
Birckett  v.  Boiling,  5  Munf.'442. 

See  Contempt,  63—69. 


ATTAINDER. 

I.  JV«i0  York  Statutes  of  1779, 1784,  1786,  and 

1797. 
II.  Pennsylvania  StatuU  of  1778. 
III.  JVeto  Jersey  Statutes. 

I.  Jfeuf  York  Statutes  of  1779,  1784,  1786,  and 

1797. 

1.  By  the  act  of  attainder  of  October  22, 1779» 
the  real  and  personal  property  of  persons  adhering 
to  the  enemies  of  the  state  was  forfeited  to  the 
state.    Sleght  v.  Kane,  2  Johns.  Cas.  236. 

2.  So  that  one  attainted  by  the  act  cannot  sotf- 
tain  an  action  for  rent  due  to  him  previous  to  the 

ning  of  the  act,  or  make  it  a  setnoff  in  an  action 
lis  lessee,  ti. 
'3.  Attainder  of  the  husband  is  not  a  bar  to  the 
wife's  dower.    Palmer  v.  Hortan,  1  Johns.  Cas.  27. 
4.  Lands  descending  to  the  defendant  between 
the  indictment  and  judgment  were  forfeited  by  the 
act.    Jackson  r.  PrewM,  2  Cainea,  164. 
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5.  By  Uie  aet  of  attainder,  a  condition  waa  not 
forfeited ;  ao  that  if  the  person  attainted  mieht, 
by  performance  of  a  condition,  ha^e  vestea  an 
eatate  in  himself,  yet.  after  his  attainder,  the  state 
cannot,  by  their  perrorming  it,  vest  the  estate  in 
him,  and  thereby  subject  it  to  forftitnre  under  the 
statute.  JaeksoH  ▼.  CaUm^  2  Johns.  948.  Catlin 
V.  Jackson,  8  Johns.  500. 

6.  A  person  attainted  under  the  act  is  consid- 
ered as  dmlUer  martum,  Jackson  ▼*  Cetf/tn,  2 
Johns.  248. 

7.  Proceedings  under  this  act  are  to  be  construed 
by  the  rales  in  oases  of  attainder,  and  not  by  the 
ordinary  course  of  judicial  piooeedings.  Jackson 
y.  Sands,  2  Johns.  Cas.  267. 

8.  So,  where  the  conviction  contains  an  incom- 
plete description  of  the  person  convicted,  but  not 
a  false  description,  or  repugnant  to  the  truth,  as 
where  '*  Joshua  Temple  De  St.  Croix"  was  con- 
victed by  the  name  of  "  Joshua  De  St.  Croix,"  it 
may  be  supplied,  and  the  identity  of  the  person 
ascertained  by  parol  proof,  ib, 

9.  If  the  addition  of  junior  be  omitted  to  the 
name  of  the  person  indicted,  it  will  not  vitiate  the 
proceedings,  the  jury  having  expressly  found  him 
to  be  the  person  intended.  Jackson  v.  Prevost, 
2Caine8,164. 

10.  A  person  who  removed  within  the  British 
lines  dunng  the  American  n^ar,  and  died  there,  in 
June,  17777  was  presented  by  the  grand  jurv,  and 
indicted  the  5th  May,  1780,  for  an  offence  charged 
to  have  been  committed  on  the  15th  of  April, 
1777,  and,  being  convicted,  judgment  was  signed 
the  14th  July,  1783,  and  his  estate  forfeited  and 
sold;  the  proceedings  were  regular;  for  the  act 
extended  to  persons  who  were  dead  at  the  time 
of  the  indictment  and  conviction  as  well  as  to 
such  as  were  living,  and  the  judgment  on  the  at- 
tainder was  valid  and  effectual.  Jackson  v.  Stokes, 
3  Johns.  151. 

11.  The  court  will  not  order  a  judgment  under 
ih'is  act  to  be  signed  nunc  pro  tunc>  Seaman  v. 
MilUr,  1  Johns.  148. 

12.  A  conviction,  after  the  preliminary  articles 
of  peace  with  Great  Britain  were  signed,  is  void. 
Jackson  v.  ^finwon,  3  Caines,  137. 

13.  The  judgment,  and  not  the  signing  of  the  roll, 
is  to  be  considered  as  the  time  of  conviction ;  so 
that  a  judgment  rendered  in  1781,  the  record  of 
which  was  not  signed  until  1783,  ia  a  good  convic- 
tion, and  not  within  the  provisions  of  the  treaty 
of  peace  with  Great  Britain.  PeopU  v.  Snyder, 
1  Johns.  520. 

14.  After  judgment  for  the  plaintiff  in  ejects 
nient,  against  a  tenant,  claiming  as  a  purchaser 
from  the  commissioners  for  the  sales  or  forfeited 
estates,  the  court  ordered  the  writ  of  possession  to 
be  stayed  until  the  plaintiflb  should  make  compen- 
sation to  the  tenant  for  his  improvements,  pursuant 
to  the  sUtuie  of  May  12th,  1784.  Jaekson  v.  Mun- 
son,  1  Johns.  277. 

15.  The  act  limiting  the  period  of  bringing 
claims  and  prosecutions  against  forfeited  estates, 
passed  the  2dth  March,  1797,  does  not  extend  to, 
or  bar,  the  claims  of  the  widows  of  persons  at^ 
tainted,  for  their  dower  in  the  estates  forfeited  and 
sold  by  the  commissioners  of  forfeitures.  Hogls 
V.  Stewart,  8  Johns.  104. 

16.  The  act  of  May,  1766,  to  amend  the  act  of 
May,  1784,  for  the  speedy  sale  of  confiscated 
estates,  is  retroapective,  and  affects  prior  titles. 
Broun  V.  MUckeUf  Coleman,  84. 


II.  Pennsylvania  StatuU  of  1778. 

17.  Proceedings  in  the  supreme  court,  under 
the  act  of  6th  Alaroh,  1778,  for  the  settlement  of 
claima  on  forfeited  aatatts,  are  conoluaive  against 


all  persons  claiming  under  the  commonwealth  by 
virtue  of  an  attainder,  but  not  against  persons 
claiming  by  title  paramount.  Maclay  v.  fVork, 
5  Binn.  154. 

18.  llie  land  of  one  attamted  of  treason  by  the  • 
act  was  not  restored  to  him  or  his  heirs  by  the 
operation  of  the  6th  article  of  the  treaty  with 
Great  Britain,  though  the  state  has  not  sold  the 
land,  nor  even  discovered  it.  Dietrick  v.  Mateer, 
10  S.  d^  R.  151 . 

19.  Where  the  property  of  a  person  attainted  of 
treason,  under  the  act,  was  sufficient  to  pay  his 
debts,  his  creditors  were  bound  to  resort  to  the 
fund  provided  by  that  act,  and  could  not  pursue 
the  person  of  the  debtor.  Bare  v.  Rhine,  2  Yeates, 
286. 

20.  An  inquisition  on  a  claim  against  the  state, 
upon  an  eviction  of  lands  sold  by  the  agents  of 
forfeited  estates,  under  the  act,  was  confirmed, 
though  no  possession  had  been  delivered  by  the 
council,  and  the  purchaser  had  failed,  in  an  eject-  , 
ment  commenced  against  an  adverse  claimant,  by 
title  paramount.  Vonyngkam  v.  Rempublicam,  3 
Yeates,  471. 

2J.  If  a  person  be  attainted  under  process  which 
is  incomplete  in  describing  him,  as  if  the  proper 
additions  be  omitted,  this  is  an  error  of  which  he 
may  avail  himaelf  by  writ  of  error;  but  if  the  de- 
scription be  repugnant  to  truth,  as  if  he  be  called 
by  the  wrong  name  or  trade,  or  if  he  be  stated  as 
of  a  wrong  ^ace,  he  cannot  reverse  the  attainder, 
and  consequently  he  is  not  bound  by  it.  Hylton 
V.  Broum,  1  Wash.  C.  C.  343. 

22.  A  party  who  claims  against  an  attainder, 
denying  its  correctness,  cannot,  by  the  common 
law,  controvert  the  title  of  the  purchaser  under 
the  attainder,  in  a  collateral  action,  but  must  re- 
verse the  attainder,  and  obtain  judgment  of  resti- 
tution, ih. 

23.  The  commonwealth  had  a  rieht  to  confiscate 
the  estates  of  non-residents,  aa  well  as  those  of  ita 
own  citizens.  Lessee  cf  HyUon  v.  Brovm,  1  Wash. 
C.  C.  307. 


111.  Jfew  Jersey  Statutes, 

24.  The  act  of  the  legislature  of  New  Jersey, 
of  1778,  relative  to  the  sale  of  the  estates  of  per- 
sons attainted  of  treason,  did  not  authorize  a  sale 
of  forfeited  estates,  free  from  incumbrances;  and 
a  lien  on  lands,  sold  under  that  law,  continued 
notwithstanding  a  sale.  Beach  v.  fVoodJtuU,  Pe- 
ters C.  C.  2. 

25.  That  in  the  summary  proceeding  under  the 
statutes  against  those  who  joined  the  British  army 
during  the  revolutionary  war,  less  strictness  was 
required  than  in  common  law  indictments  for 
treason,  see  Denn  v.  Banta,  Coxe,  266. 

26.  Under  these  statutes,  a  tenant  in«tail  for- 
feited only  his  life  estate,  by  doing  the  prohibited 
acta.    Denn  y*  Clark,  Coxe,  340. 

27.  One  convicted  of  treason  by  adhering  to,  or 
joining  the  British  armies,  whose  estate  is  lor- 
felted,  is  still  answerable  for  his  former  debts. 
The  acts  of  aasembly,  which  ^ive  the  creditors  a 
right  to  demand  pavment  of  his  debts  out  of.  the 
proceeds  of  the  for&ited  estate,  were  designed  for 
the  benefit  of  the  creditor  only,  and  do  not  stand 
in  the  way  of  a  recovery  against  the  original 
debtor.    Dunham  v.  Drake,  Coxe,  315. 

5i8.  A,  in  1776,  mude  a  voluntary  deed  to  his 
children  of  hia  estate,  in  order  that  if  the  king  of 
Great  Britain  succeeaed  in  the  subjugation  of  the 
country,  no  forfeiture  of  the  estate  might  occur ; 
he  afterwards  took  refuge  with  the  British  troops 
in  1779,  was  taken  and  convicted  of  treason  against 
the  state  of  New  Jersey,  and  the  estate  in  question 
confiscated  and  add.     Tb^  children  of  A  claim 
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the  premises  under  Che  deed  of  1776 ;  this  deed  is 
not  fraudulent  against  the  state ;  their  claim  is 
good,  and  cannot  be  affected  by  the  treason  of  their 
fatlier,  committed  a  long  time  aflervrards.  Denn  v. 
Sparks f  Coxe,  56. 

See  Absxntses  and  Conspirators. 
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I.  Admission  of  Attorneys  at  Law,  and  Counsellors; 
their  Suspension,  &c. 

1.  In  the  supreme  court  of  the  United  States, 
an  attorney  may  not  practise  as  counsellor,  nor 
vice  versa.    2  Dall.  399. 

2.  But  an  attorney  may  haye  his  name  struck 
off  the  roll  of  attorneys,  and  placed  on  the  list  of 
counsellors.    HaUoweWs  case,  3  Oall.  410. 

3.  Under  a  rule  of  court  which  authorised  the 
admission  of  persons  who  had  **  served  a  regular 
clerkship  within  the  state  to  some  practising  attor- 
ney, or  ^ntleman  of  the  law,  of  known  abuities," 
it  was  held  that  a  clerkship  with  a  judge  of 
the  supreme  court,  or  with  a  president  of  the 
common  pleas,  was  sufficient.  Commonwealth  ▼. 
Judges  of  Cumberland,  1  S.  ds  R.  187. 

4.  So  where  the  rule  required  a  clerkship  with 
"  a  practising  attorney,  or  gentleman  of  known 
abilities."  ib. 

5.  A  clerk,  to  be  entitled  to  admission,  must 
have  been  in  the  office  of  the  attorney,  and  under 
his  personal  direction.  3  Johns.  2ol.  4  Johns. 
191. 

6.  The  order  for  allowance  to  attorney's  clerks 
for  classical  studies  must  be  obtained  from  a  judge 
at  the  commencement  of  the  clerkship ;  the  ques- 
tion of  such  allowance  will  not  be  considered  on 
application  for  admission.    Anon.  3  Wend.  456. 

7.  In  computing  the  time  of  clerkship  for  ad- 
mission as  an  attorney,  four  terms  make  one  year ; 
but  a  certificate,  filed  in  vacation,  shall  not  be 
reckoned  as  relating  to  the  previous  term.  £x 
parte  Sayre,  7  Cow.  1)68. 

8.  The  admission  of  an  attorney  is  a  ministerial, 
und  not  a  judicial  act,  and  therefore  not  the  subject 
of  a  writ  of  mandamus.  Commonwealth  v.  Judges, 
^c.  I  S.  &  R.  187. 

9.  An  appeal  will  not  lie  from  the  decision  of  a 
county  court,  admitting  an  attorney  to  practise  in 
that  court.  State  v.  Johnson,  2  Har.  &,  M'Hen. 
160. 

10.  It  seems  that  the  new  constitution  of  New 
York  (article  sixth)  has  not  abrogated  the  pro- 
visions of  the  act  to  suppress  duelling,  which  re- 
quires attorneys,  counseiloni,  add  solicitors  to  take 


the  oath  prescribed  by  that  act,  in  addition  to  the 
oath  of  office.  20  Johns.  41i2.  Contra,  Wood's 
ease,  1  Hopk.  6.  See  Seymour  v.  Ellison,  2  Cow. 
13. 

11.  An  attorney  at  law  is  not  bound,  as  a  requi- 
site of  admissioi),  in  Virginia,  to  take  the  oath 
prescribed  in  the  act  against  duelling,  the  practice 
of  law  not  being  an  office  or  place  und^r  the  com- 
monwealth.    Leigh* s  ctise,  1  Munf.  468. 

12.  In  Pennsylvania,  an  attorney  is  regarded  as 
holding  an  office  during  good  behavior :  and  is  not 
responsible  for  scrutinizing  the  conduct  of  a  judge 
in  any  way  that  would  not  render  him  liable  as  a 
citizen.    Austin's  ease.,  5  Rawle,  191. 

13.  Foreigners,  not  naturalized,  cannot  be  li- 
censed as  attorneys  in  North  Carolina.  Thompsons 
case,  3  Hawks,  355. 

14.  Previous  to  the  rule  (of  August,  1806)  of 
the  supreme  court  of  New  York,  alienage  was  no 
bar  to  admission,  in  tliat  state.  Aliter,  since.  2 
Caines,  386.    1  Johns.  528. 

15.  An  attorney  of  the  supreme  court,  having 
practised  as  such  for  tliree  years  in  New  York, 
two  years  in  Massachusetts,  may  be  admitted  as 
counsel.    2  Caines,  261.    6  Mass.  385. 

16.  The  excise,  on  admission  as  attorney  of  the 
supreme  court,  must  be  appropriated  (under  stat- 
ute of  Massachusetts)  to  tne  law  library  of  the 
county  where  he  resides,  though  he  is  admitted  in 
another  county,  the.court  being  held  tliere  for  the 
former  county  as  well  as  the  latter.  Anon.  1  Pick. 
475. 

17.  Where  an  attorney  had  been  auspended 
fVom  practising  at  the  bar,  the  court  directed  the 
prothonotary  not  to  issue  any  process  ordered 
by  him,  aa  agent,  or  attorney  m  fact,  dnrinf 
the  term  of  his  suspension.  Paul  v.  Pureed,  1 
Browne,  348. 

18.  The  court  may  strike  an  attorney  off  the 
roll ;  and  where  one  had  been  convicted  of  subor- 
nation of  perjury,  he  was  held  to  have  been  prop- 
erly struck  off.     State  v.  Holding,  1  M*Cord.  379. 

19.  It  is  no  ground  for  striking  an  attorney  front 
the  roll,  that  he  has  written  a  Tetter  to  a  judge, 
(though  he  also  printed  it,  for  the  purpose  of  de- 
fending himself,)  in  which  he  teld  such  judge, 
in  respectful  language,  that  the  court  had  lost  tlie 
confidence  of  the  public,  and  suggested  his  retire- 
ment as  the  means  of  restoring  it.  Austin*s  case, 
5  Rawle,  191. 

20.  The  statute  of  Missouri  provides  that  an 
attorney. shall  be  struck  from  the  roll,  on  eonrrie^ 
tion,  &c. ;  a  majority  of  the  court  held  that  ita 
*' being  proved  to  the  circuit  court  that  he  had 
passea  counterfeit  notes,  knowing  them   to   be 


on  the  ground  that  the  court  had  the  power,  in- 
dependently of  the  statute.  State  v.  Foreman,  3 
Mis.  602. 

21.  The  precise  cause  for  suspending  an  attor- 
ney must  appear  in  the  order  of  suspension.  Slata 
V.  Watkins,  3  Mis.  388. 

22.  It  is  good  cause  for  striking  an  attorney 
from  the  roll,  that  he  accepted  a  challenge  to  fight 
a  duel,  or  that  he  fought  a  duel  in  a  sister  state, 
and  killed  his  antagonist.  Smith  y.  State,  I  Yerg. 
228. 

23.  The  court  may  strike  an  attomejr  firom  the 
roll  without  the  intervention  of  a  jury.  ib. 

24.  A  master  in  chancery  cannot  act  aa  solicitor. 
Anon.  1  Taylor,  6. 

25.  The  clerk  of  a  superior  court  of  law  cannot 
practise  as  attorney  in  the  court  of  which  he  is 
clerk,  though  licensed  to  practise  in  all  the  courts 
of  the  sUte.     CoUins's  case,  2  Virg.  Gas.  222. 

26.  A  circuit  judge,  in  New  York,  cannot  prao 
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tifle  as  attorney ;  and  service  of  papers  on  him,  in 
a  cause  in  which  he  was  attorney  before  his  ap- 
pointmenty  is  irregnlar.    Hobby  t.  Smith,  1  Cow. 

27.  Nor  can  he  act  as  counsel  in  the  court  of 
errors.    Seymour  ▼.  EUisonj  2  Cow.  13. 

28.  The  court  will  not,  upon  an  allegation  that 
an  attorney  has  been  guilty  of  larceny,  make  a  rule 
upon  such  attorney,  to  show  cause  why  his  name 
should  not  be  stricken  off  the  roll  before  he  has 
been  indicted  and  convicted  of  such  offence. 
Anon.  2  Halst.  162. 

29.  The  supreme  court  of  New  York  may  issue 
a  mandamus  to  the  common  pleas  to  restore  an 
attorney  whom  they  have  removed  from  office. 
People  V.  Justices f  4^.  1  Johns.  Cas.  181. 

30.  Whatever  mav  be  the  authority  of  the  su- 
preme court  of  the  United  States  to  interfere  by 
writ  of  mandamus,  in  the  case  of  the  removal  or 
suspension  of  an  attorney  of  the  district  and  cir- 
cuit courts,  it  will  not  be  exercised  unless  where 
the  conduct  of  the  court  below  was  irregular,  or 
was  flagrantly  improper.  Ex  parte  BurTf  9  Wheat. 

'  31.  The  charges  in  a  regular  complaint  against 
an  attorney  ought  not  to  be  received  and  acted  on, 
unless  made  on  oath ;  but  when  the  attorney  him- 
self invites  the  inquiry,  and  the  charges  are  made 
at  his  instance,  and  proceeded  in  by  the  court  at 
bis  request,  he  waves  this  preliminary,  ib. 
See  Contempt,  13, 14. 

11.  Frwleges  and  Autkority  of  an  Attorney. 
See  Abatement,  II.    Arrest,  IV.     Actions,  II. 

32.  The  supreme  court  will  not  assign,  as  coun- 
sel for  a  prisoner,  one  who  has  been  admitted  to 
practise  only  in  the  common  pleas.  Common' 
ioeaUh  v.  Knapp,  9  Pick.  496. 

33.  By  the  common  law,  attorneys  are  privi- 
leged from  arrest  on  mesne  process,  and  are  enti- 
tled to  be  proceeded  against  by  bill.  Scott  v.  Van 
AUttnu,  9  John^2\6. 

34.  A  counsellor,  actually  attending  court  for 
the  purpose  of  making  a  special  motion,  if  arrested 
on  a  ea.  sa.  during  his  attendance,  will  be  dis- 
charged from  the  arrest.  Humphrey  v.  Cvmmingf 
6  Wend.  90. 

35.  An  attorney  defendant  cannot,  by  plea, 
wave  or  destroy  his  privilege,  for  it  is  not  allowed 
for  his  own  sake,  but  for  the  sake  of  the  court,  and 
the  suitors  in  it.    9  Johns.  216. 

36.  It  is  sufficient  lor  a  plaintiff,  proceeding  by 
bill,  that  the  defendant  is  an  attorney  prout  patet 
per  reeordum   ib. 

37.  If  an  attorney  wish  to  get  rid  of  his  privi- 
lege, he  must  apply  to  the  court,  who  will  strike 
his  name  from  the  roll,  unless  the  application 
is  made  to  avoid  an  impending  censure  of  the 
court,  lb. 

38.  Where  an  attorney  is  sued  in  an  inferior 
court,  in  which  be  is  pnvileged  from  arrest,  the 
SBOse  cannot  be  removed  into  the  supreme  court 
by  habeas  corpus  cum  causa,  Webb  v.  Cleveland. 
9  Johns.  266. 

39.  A  counsellor  of  the  supreme  court  is  entitled 
to  privilege.    2  Caines,  387. 

40.  An  attorney,  who  has  ceased  to  practise  for 
one  year,  and  has  entered  into  a  different  employ- 
ment, loses  his  privilege.  Brooks  v.  Pattersony  2 
Johns.  Cas.  102.    Coleman,  133. 

41.  An  attorney  is  privileged  from  arrest,  unless 
privilege  be  taken  awav  by  rule,  though  he  do  not 
show  that  he  has  acted  as  attorney  within  a  year. 
Ogden  V.  Hughes,  2  South.  718. 

42.  The  privilege  of  attorneys  of  inferior  courts 
from  arrest,  by  process  from  the  supreme  court, 
does  not  extend  beyond  the  time  of  their  necessary 


attendance  on  those  courts.     Gibbs  v.  Loomts,  IC 
Johns.  463 

43.  On  motion  to  set  aside  proceedings  againiT 
an  attorney,  because  they  were  as  against  a  com 
mon  person,  he  need  not  state  in  the  affidavit  tha' 
he  was  a  practising  attorney.  It  is  sufficient  tha( 
he  swears  that  he  was  an  attorney  ;  which  throw* 
it  on  the  other  party  to  show  that  he  had  not  prac 
tised  within  the  year.    Colt  v.  Gregory,  3  Cow.  28 

44.  Since  the  passing  of  the  statute  of  New 
York,  of  April,  1813,  all  officers  of  the  supreme 
court,  courts  of  common  pleas,  and  chancery,  are 
liable  (except  during  the  actual  sitting  of  such 
courts)  to  arrest  on  mesne  process,  and  may  be 
held  to  bail  like  other  persons.  Secor  v.  Bea,  18 
Johns.  52. 

45.  ^hey  were  always  subject  to  be  taken  in 
execution ;  and  are  relievable  only  on  motion,  and 
under  the  circumstances  of  the  case.  ib. 

46.  Since  this  statute,  they  stand  on  the  same 
ground,  also,  as  other  persons,  with  respect  to 
costs;  and  if  sued  by  bill  during  term,  and  less 
than  $50  are  recovered,  they  are  not  liable  for 
costs.     Foster  v.  Gamsey,  13  Johns.  465. 

47.  They  are  not  privileged  from  arrest,  while 
they  remam  at  home,  though  such  arrest  prevents 
their  contemplated  attendance  at  court  Corey  v. 
Russell,  4  Wend.  204. 

48.  Where,  in  a  suit  against  an  attorney  of  the 
supreme  court,  the  plaintiff  recovered  less  than 
$S&,  it  was  held  that  the  defendant  was  not  liable 
for  costs ;  since  by  the  act  attorneys  may  be  sued 
before  justices  of  the  peace,  in  the  same  manner 
as  other  persons,  except  during  the  sitting  of  the 
court.  Moulton  v.  Hubbard,  6  Johns.  3S3.  See 
Bailey's  case,  1  Johns.  Cas.  32. 

49.  If  an  attorney  or  counsellor  of  the  court 
be  taken  on  a  ca.  sa.  during  his  attendance  in 
court,  having  business  to  transact  there,  he  may 
be  discharged  on  motion  and  affidavit,  &c. 
Secor  V.  Bell,  18  Johns.  52.  A  judge,  at  the  cir- 
cuit, may  also  discharge  him,  under  the  like  cir- 
cumstances, ib. 

50.  A  sheriff  cannot  take  notice  of  the  privilege 
of  an  attorney  or  other  officer,  nor  can  he  dis- 
charge him  from  his  custody  under  process  of  the 
court,  on  his  producing  a  writ  of  privilege  ;  and 
if  he  do  so,  he  is  liable,  as  for  an  escape,  for  the 
amount  of  the  debt,  and  interest,  and  also  for  the 
poundage,  if  the  plaintiff  has  paid  any.  Ut.  1 
Wend.  33. 

51.  A  counsellor  of  the  supreme  court  is  privi- 
leged from  arrest  during  the  sitting  of  the  court, 
though  not  in  actual  attendance.  Sperry  v.  Wil" 
lard,  1  Wend.  32.  See  also  Commonwealth  v. 
Ronald,  4  Call,  97. 

52.  An  attorney  is  not  liable  to  imprisonment  in 
an  action  ibr  money  collected.  Bohanan  v.  Peter^ 
Sim,  9  Wend.  503. 

53.  Formerly,  an  attorney  sued  by  declaration, 
under  the  statute  of  New  York,  was  entitled  to 
notice  of  subsequent  proceedings,  as  if  sued  by  bill. 
JVeto  York  State  Bank  v.  Wood,  10  Wend.  594. 

54.  An  attorney  suedjointly  with  others,  is  not 
entitled  to  pxivilege.  Hffany  v.  Driggs,  13  Johns. 
252. 

55.  Where  an  attorney  is  sued  in  a  justice's 
court,  jointly  with  another  defendant,  he  cannot 
plead  in  abatement  that  the  court,  of  which  he  is 
an  attorney,  is  then  sitting,  ib.  S.  P.  Gay  v.  /2o- 
gers,  3  Cow.  368. 

56.  Attorneys  and  counsellors  are  not  privileged 
from  serving  in  the  militia.  In  the  matter  of 
Bliss,  9  Johns.  347.  Respublica  v.  Fisher,  1 
Yeates,  350. 

57.  An  attorney  or  counsel  of  the  supreme  court, 
who  is  party  to  a  suit,  has  no  privilege  as  to  the 
venue.    King  v.  Burr,  20  Johns.  274. 
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58.  In  suits  against  attorneys,  not  only  the  bill 
or  declaration,  and  notice  to  plead,  bat  notices  of 
all  subsequent  proceedings  in  the  cause,  must  be 
served  personally  on  the  defendant  or  his  agent. 
Bridgeoort  Bank  v.  Sfienoood,  16  Johns.  43. 

59.  \Vhether  an  attorney  is  sued  by  writ  or  by 
bill,  he  is  equally  entitled  to  personal  service  of 
the  declaration,  and  notices  of  all  subsequent  pro- 
ceedings. Brown  v.  Childs,  17  Johns.  1.  o.  P. 
Lawrence  v.  Warner,  1  Cow.  198.  Skddon  v. 
Cummingf  ib.  168.  ^liteTf  when  a  counsellor  is 
sued,     ^erry  v.  Willard,  1  Wend.  32. 

60.  But  if  an  attorney  be  sued  with  another 
person,  he  is  not  entitled  to  be  served  with  the 
papers  in  the  cause,  if  he  do  not  give  notice  of 
defending    Chenango  Bank  v.  Root^  4  Cow.  126. 

61.  In  rennsylvania,  an  attorney  at  law  is  privi- 
»  leged  from  serving  as  an  overseer  of  the  poor,  and, 

it  seems,  as  supervisor  of  the  roads,  constable,  and 
in  similar  offices,  but  not  from  arrest.  Reapvblica 
y.  Fisher,  1  Yeates,  350. 

62.  In  New  JetBey,  it  Is  not  lawful  for  two  or 
more  to  create  a  partnership,  and  prosecute  and 
defend  suits  in  the  name  of  the  firm.  Wilson  v. 
WiUon,  2  South.  791.  ALUer,  in  New  York,  where 
they  may  sue  jointly  for  fees,  Ax:.,  though  the  suit 
has  been  prosecuted  in  the  name  of  one  only. 
Warner  v.  Griswold,  8  Wend.  665. 

63.  So  a  partnership  may  exist  between  a  coun- 
sellor at  law  and  an  attorney,  in  their  professional 
business ;  but  the  attorney  must  have  the  sole  and 
entire  superintendence  or  the  attorney's  business, 
for  which  he  is  responsible ;  and  no  person,  on  the 
^ound  of  such  copartnership,  can  take  any  part 
in  the  conduct  of  a  suit,  whose  office  is  at  a 
different  place  from  that  of  the  attorney.  Wood- 
ward's case,  4  Johns.  289. 

64.  An  attorney  cannot  bind  his  partner  by  a 
promise  to  indemnify  an  officer  for  committing 
one  to  jail ;  but  the  partnership  may  warrant  the 
inference  that  he  acted  for  both  ;  and  a  subsequent 
ratification,  by  the  partner,  binds  him.  Marsh  v. 
Gold,  2  Pick.  285. 

65.  In  a  suit  against  an  attorney,  where  the 
notice  is  affixed  in  the  clerk*s  office,  double  the 
usual  time  of  pleading  must  be  allowed  before 
entry  of  the  rule  for  default.  Hitchcock  y.  Barlow, 
S  Wend.  629. 

66.  The  appointment  of  an  attorney  to  prosecute 
or  defend  a  case  confers  on  him  all  the  powers  neces- 
sary to  the  forms  and  usages  of  the  court  in  which 
it  is  pending.  And  it  is  the  practice  of  the  courts 
of  equity  to  refer  matters  of  accounts  to  special 
oommisslonersi  assistant  commissioners,  account- 
ants, &c.  The  consent  to  such  a  reference  by  a 
solicitor  is  binding  on  his  client.  Smith  v.  Bos- 
sard,  2  M'Cord  Ch.  409. 

67.  That  the  attorney  of  the  plidntiff  has  no 
authority  to  prosecute  tne  writ,  is  not  the  proper 
subject  matter  of  a  plea.  fCorth  Brunswick  v. 
Booream,  5  Halst.  257.     See  Post,  VII. 

68.  The  attorney  is  presumed  to  have  authority 
to  bring  suit  in  the  manner  in  which  he  prose- 
cutes ;  his  want  of  authority  must  be  shown.  JVbr- 
Ti<  V  Douglass,  2  South.  817. 

69.  In  case  of  a  corporation,  as  well  as  of  an  in- 
dividual, appearance  by  an  attorney,  legally  ad- 
mitted to  practise,  is  received  as  evidence  of  his 
authority  to  represent  the  party  in  6ourt  Osbom 
v.  Bank  of  United  States,  9  Wheat.  738.  Proprie- 
iors  y.  Bishop,  2  Verm.  231. 

70.  And  the  attorney's  authority  to  appear  can- 
not be  questioned  in  the  court  of  appeal,  if  not 
objected  to  in  the  court  below.  J^oble  v.  Bank  of 
Kentucky,  3  Marsh.  263. 

71 .  In  general  the  act  of  an  attorney  binds  his 
clients;  but  where  judgment  had  been  entered  in 
an  amicable  action,  by  agreement  of  attorneys,  | 


and  tb«  defendant  made  affidavit  that  he  had  never 
employed  the  attorney  whose  name  was  signed  to 
the  agreement,  the  court  gave  the  defendant  leave 
to  contest  the  demand,  but  ordered  the  judgment 
to  stand  as  security.  Coze  y.  JfiekoUs,  2  leales, 
546. 

72.  Where  an  attorney  appears  for  a  party,  the 
court  will  look  no  further,  but  will  proceed  as  if 
he  had  sufficient  authority,  and  leave  the  party  to 
his  action  against  him.  Jackson  v.  Stewart,  6 
Johns.  34.  Henck  y.  Todhunter,  7  Bar.  &  J.  275. 
Harding  v.  HuU,  5  Har.  &  3.  47B.  Mumiikuyson 
V.  Dorsett,  2  Har.  &  Gill,  374. 

73.  If  an  attorney  appear  for  a  defendant, 
(whether  process  has  been  served  or  not,)  without 
his  authonty,  and  confess  judgment,  or  let  it  go 
by  default,  the  judgment  is  regular,  and  will  not 
be  set  aside;  but  the  attorney  is  liable  to  an  actjon> 
Denton  v.  J^oyes,  6  Johns.  296.     See  4  Monr.  377. 

74.  Where  the  name  of  an  attorney  of  the  court 
appears  on  the  record,  the  court  will  not  allow  the 
record  to  be  controverted.  Coit  v.  Sheldon,  1  Ty- 
ler, 304.  Smith  v.  Bowditch,  7  Pick.  137.  Sed 
vide  Had  y.  WiUiams,  6  Pick.  232. 

75.  But  if  there  were  fraud  or  collusion  be- 
tween the  plaintiff  and  the  defendant's  attorney, 
or  if  he  be  not  responsible,  or  perfectly  competent 
to  answer  to  his  assumed  client,  the  court  will  re- 
lieve against  the  judgment.    6  Johns.  296. 

76.  The  court  will,  however,  extend  its  protec- 
tion to  both  parties,  and  let  the  judgment  stand  as 
security  ;  but  stay  all  proceedings,  and  let  in  the 
defendant  to  plead,  if  he  has  any  defence.  i6. 

77.  A  default  for  not  pleading  will  be  opened,  if 
it  were  suffered  by  the  neglect  of  an  attorney  who 
is  insolvent.    Meacham  v.  Dudley,  6  Wend.  514. 

78.  In  Ohio,  a  party  is  not  concluded  by  the 
acts  of  an  attorney  who  appears  without  authority ; 
and  if  no  process  has  been  served  on  the  defend- 
ant, the  court  will  set  aside  a  judgment,  even  at  a 
sul^equent  term,  obtained  after  such  unauthorized 
appearance.     Crichfield  v.  Porter,  3  Ham.  518. 

79.  Where  process  was  issued  against  several 
defendants,  and  was  served  on  part  only,  and  the 
attorney,  employed  by  those  who  were  served,  en- 
tered an  appearance  fox  all  without  the  knowledge 
of  those  not  served,  and  judgment  was  rendered 
against  all,  and  one  who  was  served  paid  more 
than  his  proportion  of  the  judgment  debt,  it  was 
held,  on  his  filing  a  bill  for  contribution,  that  the 
judgment  was  not  conclusive  on  those  who  were 
not  served  with  process  in  the  original  suit.  Coz 
V.  Hid,  3  Ham.  411. 

80.  Though  in  Kentucky  an  authority  will  be 
presumed,  when  an  attorney  appears  for  a  defend- 
ant not  served  with  process,  yet  if  the  defendant 
prove  that  he  bad  no  authority,  his  rights  cannot 
be  affected  by  the  attorney's  acts.  Handely  v. 
Statelor,  6  Litt.  186. 

81 .  The  supreme  court  cannot  inquire  into  the 
authority  of  the  attorney  in  the  circuit  court. 
Talbot  v.  M'Gee,  4  Monr.  377.  8.  P.  Cockran  v. 
Leister,  2  Root,  348. 

82.  A  plea  filed  by  a  volunteer  counsel,  not  rec- 
ognized by  the  party  or  his  regular  attorney,  may 
be  withdrawn  on  motion ;  and  a  refusal  to  allow  it 
to  be  withdrawn  is  error.  Bell  v.  Ursury,  4  Litt. 
334. 

83.  Unless  an  attorney  be  so  situated  as  to 
excite  the  suspicion  of  the  court,  (as  by  advo- 
cating inconsistent  interests,)  his  authority  will 
not  be  questioned.  Taliaferro  v.  Porter,  Wright, 
610. 

84.  His  authority  to  act  for  a  distant  client  eon- 
tinues  till  the  litigation  is  ended,  unless  revoked 
or  otherwise  ended  y  but  it  cannot  be  ended  by 
himself  alone,  to  his  client's  detriment.    Love  T 
HaU,  3  Terg.  408. 
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85.  He  cannot,  withoirt  special  authority,  release 
a  witneM  who  is  liable  over  to  his  client,  so  as  to 
render  hioi  competent  to  testify.  Marshall  v.  ^''a- 
gel,  1  Bailey,  306.  Nor  assign  a  judgment.  Head 
T.  GervaU,  Walker,  431. 

86.  Nor  can  he,  when  a  note  h  in  his  hands  for 
collection,  pay  a  debt  that  he  owes  the  maker,  by 
giving  him  up  such  note,  so  as  to  exonerate  the 
maker  firom  tke  claim  of  the  holder.  Cost  t.  Ge- 
ntUe,  1  Porter,  S213. 

87.  In  general,  payment  to  tlie  attorney  at  law 
is  good,  on  the  custom  of  the  country ;  particularly 
if  ne  have  possession  of  the  specialty ;  though,  un- 
der particular  circumstances,  this  rule  mignt  not 
oppljF ;  as  if  notice  were  given  that  no  such  power 
was  vested  in  the  attorney.  Hudson  v.  Johnson, 
1  Wash.  10. 

88.  His  authority  will  not  be  questioned  at  the 
instance  of  a  stranger  to  the  record.  Bruans  v. 
Tajdor,  Wright,  245. 

^.  An  attorney,  who  receives  a  note  for  collec- 
tion, is  authorized,  by  hi's  general  retainer,  to  bring 
a  second  suit  on  the  note,  after  being  nonsuited  in 
the  first  for  want  of  due  proof  of  the  execution  of 
the  note.     SeoU  v.  Elmendorf,  12  Johns.  315. 

90.  An  attorney  of  record,  in  an  action  in  which 
an  erroneous  judgment  is  rendered  against  his 
client,  has  authority,  and  it  is  his  duty,  to  sue  out  a 
writ  of  error  to  reverse  it,  without  special  instruc- 
tions.    Grosvenor  v.  Danforth,  16  Mass.  74. 

91.  So  an  attorney  of  record  has  authority  to 
discontinue  the  suit.  Gaillard  y.  Smart,  6  Cow. 
385.     See  8  Greenl.  324. 

92.  The  authority  of  the  defendant's  attorney  is 
competent  to  restore  an  action  after  non  pros., 
though  without  the  consent  of  his  client.  Rein- 
hold  V.  Alberti,  1  Binn.  469. 

93.  An  attorney  has  authority  to  permit  a  sher- 
iff to  renew  an  execution  in  the  name  of  the  client. 
Cheever  v.  Mirriekf  2  N.  Hamp.  376. 

94.  And  to  bind  his  client  by  recognizing  in  his 
name  to  prosecute  an  appeal,  which  the  attorney 
has  also  power  to  claim  ror  his  client.  Adams  v. 
Robinaon,  1  Pick.  462.  See  also  Foster  v.  BlourU, 
1  Overt.  343.     Fine  v.  Piinefy  ib.  299. 

95.  But  a  general  power  to  defend  a  cause  will 
not  authorize  him  to  execute  an  appeal  bond  in  his 
client's  name.    Holbrookes  case,  5  Cow.  35. 

96.  The  acknowledgment  of  satisfaction,  or  a 
discharge  of  a  judgment  by  an  attorney,  binds  his 
client.     Wyeoff^.  Bergen,  Coxe,  214. 

97.  An  attorney  at  law  has  no  right  to  receive  a 
bond  from  the  debtor  in  discharge  of  the  claim, 
without  the  assent  of  the  client.  If  he  does,  he  is 
the  agent,  not  of  the  plaintiff,  but  of  the  defendant, 
and  Uie  plaintiff  may  still  proceed  against  the  de- 
fendant.    Smock  V.  Dade,  5  Rand.  6&. 

98.  An  attorney  in  a  suit  has  no  authority  to 
discharge  a  debtor  from  execution  on  payment  of 
a  sum  less  than  the  amount  of  the  judgment. 
Lewis  V.  Gamage,  1  Pick.  347.   See  also  5  Pet.  113. 

99.  Nor  to  make  his  clients  the  bailiffs  of  their 
dpbtors,  by  receiving  securities  to  collect  and 
thereby  to  render  them  liable  to  an  action  of 
account.     Langdon  v.  Potter,  13  Mass.  320. 

100.  Employing  an  atton)ey  to  commence  a  suit 
does  not  of  itself  give  him  authority  to  indorse  the 
writ  with  the  plaintiff's  name.  Harmon  v.  Watson, 
8  Greenl.  296. 

101.  Where  the  attorney  general  of  South  Caro- 
lina, suing  on  a  bond  given  to  the  state  for  the 
payment  of  mone^,  settled  with  the  assent  of  the 
obligor,  by  receiving  goods  and  merchandise, 
which  were  applied  to  his  own  use,  although 
credited  to  the  state,  it  was  held  tliat  the  state  was 
not  bound  by  this  payment,  although  the  obligor 
bad  furnished  his  agent  with  funds  to  pay  the  debt. 
Commissioners  y.  Rose,  1  Desaus.  461 . 
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102.  A  plaintiff's  attorney  cannot,  under  his 
general  authority »  purchase  land,  sold  under  an 
execution  issued  m  the  cause,  for  the  benefit  of 
his  client,  and  as  his  trustee.  Beardsley  v.  Root, 
11  Johns.  464. 

103.  If  the  plaintiff's  attorney  purchase  land  at  a 
sheriff's  sale,  he  is  not  entitled  to  a  deed  without 

Eaying  the  money  or  giving  a  receipt  on  behalf  of 
is  principal.  Pearson  v.  Morrison,  2  S.  &  R.  20. 

104.  And  though  the  attorney's  receipt  would 
justify  the  sheriff  in  giving  a  deed,  if  there  were 
no  collusion,  yet,  it  seems,  if  the  plaintiff  himself 
should  apply  to  the  court,  before  the  deed  was 
acknowledged,  and  insist  on  payment  to  himself, 
the  court  would  suspend  •  the  acknowledgment 
until  tlie  money  waa  paid,  or  set  aside  the  sale 
if  it  was  not  paid  in  a  short  time.  Ut.  See  Hotoel^ 
V.  Baker,  4  Johns.  Ch.  1 18. 

105.  An  attorney  has  authority  to  submit  his 
client's  cause  to  arbitration.    Arbitrament,  dLC.  3. 

106.  An  attorney,  to  whom  a  creditor  confides  a 
discretionary  power  to  collect  a  debt,  may  bind  his 
client  by  assenting  to  an  assignment  of  the  debtor's 
property  for  the  benefit  of  bis  creditors.  Gordon 
V.  Cooltdge,  1  Sumner,  537. 

107.  The  attorney  on  record  of  the  plaintiff,  in 
an  action  for  the  recovery  of  money,  has  no  right 
to  enter  into  an  agreement  by  which  land  is  to  be 
taken  instead  of  money.  Huston  v.  Mitchell,  14 
S.  &  R.  307. 

108.  But  he  has  authority  to  receive  seizin  for 
the  creditor,  on  a  levy  of  an  execution  on  the 
debtor's  land.     Pratt  v.  Putnam,  13  Mass.  363. 

109.  He  has  authority  to  receive  the  amount  of  a 
judgment  recovered  by  his  client,  and  to  discharge 
it.  Langdon  v.  Potter,  13  Mass.  320.  Lewis  v.  Gam- 
age,  1  Pick.  347.  Commissioners  v.  Rose^  1  Desaus. 
469.  Canterberry  v.  Commonwealth,  1  Dana,  416. 
fViljon  V.  Stokes,  4  Munf.  455.  Branch  v.  Burnley, 
1  Call,  147.     BrackeU  y.  Jforton,  4  Conn.  517. 

110.  When  an  execution  is  levied  on  land,  the 
debtor  may  pay  the  debt,  &c.,  to  the  plaintiff's 
attorney,  at  any  time  before  the  year  has  elapsed, 
and  such  payment  will  bind  the  judgment  creditor. 
Gray  v.  Wass,  1  Greenl.  257.  See  Erwin  v.  Blake, 
8  Pet.  18. 

111.  If  the  client  receive  the  execution  into  his 
own  hands,  and  pay  the  attorney  his  costs,  the 
power  of  the  attorney  ceases,  and  he  will  no  longer 
be  authorized  to  receive  the  money  doe  on  the  exe- 
cution.   Parker  v.  Downing,  13  Mass.  465. 

112.  A  defendant  who  pa;|rs  money  to  one  of  tlie 
attorneys  in  a  cause,  who  is  not  the  attorney  on 
record,  and  who  afterwards  absconds,  after  notice 
to  the  contrary,  pays  it  in  his  own  wrong.  Wurt 
v.  Lee,  3  Yeates,  7. 

113.  The  general  authority  of  the  plaintiff's  at- 
torney ceases  with  the  judgment,  or  at  leatft  with 
the  issuing  of  an  execution  within  the  year.  Jack- 
son  v.  BartleU,  8  Johns.  361.     Seeb  Pet.  113. 

114.  The  plaintiff's  attorney,  from  his  general 
character  of  attorney,  has  no  authority  to  discharge 
the  defendant  from  execution  on  a  ca.  sa.  without 
satisfaction,  ib.  S.  P.  Kellogg  v.  Gilbert,  10  Johns. 
220.  Et  vide  Crarjf  v.  Turner,  6  Johns.  51.  Nor 
to  release  the  sureties  of  his  client's  debtor.  Giv- 
efts  V.  Briscoe,  3  J.  J.  Marsh.  532. 

115.  Although  the  authority  of  an  attorney  at 
law  ceases  with  the  judgment,  yet  payment  to  the 
attorney  is  now  settled  to  be  payment  to  the  party. 
Commissioners  v.  Rose,  1  Desaus.  469.  IVeasurers 
V.  MDoweU,  1  Hill,  184. 

116.  But  to  make  the  payment  good,  it  must  b« 
an  actual  payment  of  money ;  an  ideal  payment, 
or  the  receipt  of  any  thing  in  lieu  of  money,  will 
not  bind  the  client,  ib. 

117.  The  plaintiff's  attorney  hsji  authoriW,  un- 
der his  general  warrant,  to  direct  the  sherin  as  to 
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the  time  and  manner  of  enforcing  the  execution. 
Garkam  v.  Gale,  7  Cow.  739.  Lynch  v.  Common- 
weaUh,  16  S.  A  R.  368.  Erwin  v.  Blake,  8 
Pet.  18. 

118.  It  is  held  in  Kentucky,  that  an  attorney*8 

Eower  ceaies  when  judgment  is  obtained,  and  that 
e  has  no  authority  to  revive  or  reverse  the  judg- 
ment without  a  new  warrant  of  attorney.  Miai- 
ardsan  v.  Talbot,  2  Bibb,  382. 

119.  In  Maine,  an  attorney's  authority  con- 
tinues till  the  judgment  is  satisfied.  Gray  v. 
fVass,  1  Greenl.  257. 

120.  Strictly  speaking,  an  attorney  has  no  right, 
without  special  authority,  to  make  a  compromise 
for  his  client ;  yet  a  court  will  not  incline  to  dis- 
turb such  compromise,  if  it  be  not  so  unreason- 
able as  to  warrant  a  fa«lief  that  the  attorney  was 
imposed  on,  or  did  not  exercise  his  judgment  fair- 
ly. If  the  sacrifice  made  by  the  compromise  is 
«ach  that  it  is  impossible  to  believe  it  to  have 
keen  fairly  made,  it  will  not  bind  the  client. 
Though  it  may  assume  the  form  of  an  award,  or  a 
judgment  at  law,  the  injured  party  ought  to  be  re- 
lieved against  it.    Holker  v.  Parker,  7  Cranch,  436. 

121.  But  a  compromise,  acquiesced  in  for  years 
by  the  piinolwil,  will  bind  him  forever.  Mayer  v. 
FovJUcrod,  4  Wash.  C.  O.  611. 

122.  An  attorney  has  not  authority  to  enter  a 
retraxit;  that  being  a  perpetual  bar.  Lambert  v. 
Sandford,  2  BiMkf.  137. 

1^.  A  ratification  of  the  proceedings  of  an  at- 
torney in  a  suit,  if  made  without  full  Knowledge 
of  all  the  material  facts,  w'Jl  not  bind  the  client. 
WaUams  V.  Reed,  3  Mason,  405. 

124.  A  petition  for  a  review  of  a  road  should 
not  be  signed  by  an  attorney,  but  by  tliose  in  in- 
terest.   Sha^erttoum  Road,  3  WatU,^  475. 

125.  Verbal  authority  to  appear  in  a  cause  is 
not  sufficient  to  enable  an  attorney  to  release  the 
interest  of  a  witness.  Murray  v.  House,  11  Johns. 
464. 

126.  If,  by  a  written  agreement,  made  in  court 
afler  an  action  is  entered,  an  attorney  stipulates, 
on  a  continuance,  to  wave  certain  objections  to 
the  evidence  in  the  case,  the  agreement  may  be 
deemed  a  part  of  the  record,  and  at  the  next  term 
estop  the  party  to  make  those  objeetions.  ^Uon  y. 
Gilmanton,  2  N.  Hamp.  520.  See  also  2  Bailey, 
342.   1  Hill,  32. 

127.  The  court  will  not  act  upon  any  unwritten 
agreement  of  counsel,  about  which  they  difier. 
Dunklin  v.  WhiOauo,  1  M'Cord,  492.  Shippen  v. 
Bush,  1  Dall.  251.  Parker  v.  Root,  7  Johns.  320. 
Griswold  v.  Lawrence,  1  ib.  507.  Dubois  v.  Roosa, 
3  ib.  145.  Combs  v.  fVyckqjf,  1  Caines,  147. 
Bain  v.  Tlwmas,  2  ib.  95.  Shadwick  v.  Phillips, 
3  ib.  129.  But  see  Chamberlain  v.  Fitch,  2  Cow.  243. 

128.  An  attorney  at  law  only  represents  the 
plaintiff  or  defendant  in  court,  to  do  such  acts  as 
the  plaintiff  or  defendant,  if  in  court,  might  do 
himself;  but  he  has  no  right  to  enter  into  private 
or  executory  contracts,  lierbert  v.  Alexander,  2 
Call,  498.  Especiallvhe  cannot  bind  a  person  not 
a  party  to  the  suit.  to. 

129.  If  the  landlord,  afler  being  made  a  defend- 
ant in  ejectment  in  room  of  the  tenants,  be  after- 
wards withdrawn,  and  the  tenants  admitted  de- 
fendants in  his  stead,  with  the  consent  of  the 
lessor  of  the  plaintiff,  and  by  their  attornev  the^ 
plead,  &c.,  their  attorney,  though  emplovea  origi- 
nally by  the  landlord,  and  though  his  ree  for  de- 
fending^ them  was  paid  by  the  landlord,  cannot 
Afterwards  make  an  agreement  binding  the  land- 
lord to  pay  the  costs,  in  the  event  of  a  judgment 
against  them ;  it  not  appearing  that  the  attorney 
was.  either  verballv  or  in  writing,  authorized  by 
the  landlord  to  make  such  agreement,   ib. 

130.  An  attorney  is  not  authoriied  to  assign  a 


demand,  left  with  hun  for  collection,  so  as  to  bind 
his  client  Penniman  v.  Patchin,  5  Verm.  346. 
S.  P.  J^oonan  v.  Gray,  1  Bailey,  437. 

131.  Where  judgment  in  ejectment  Is  entered 
by  agreement  of  the  parties,  to  be  released  on  the 
payment  of  a  certain  sum,.on  or  before  a  certain 
day,  and  the  money  is  not  paid  on  or  before  the 
day,  the  judgment  becomes  absolute,  and  the  re- 
ceipt of  the  money  by  the  attorney  of  the  plaintiff, 
after  the  day.  without  his  knowledge,  will  not  de- 
prive him  of  his  right  to  the  land.  GabU  v.  Hain, 
1  Pennsvl.  265. 

132.  An  agreement  was  entered  into  bv  counsel, 
to  argue  a  case  before  the  judges  of  the  circuit 
court,  their  opinion  to  be  conclusive.  The  case 
was  argued  by  mutual  consent  before  one  judge, 
on  the  change  of  the  judiciary  system.  Held  that 
the  parties  were  bound  by  the  agreement,  and  that 
no  appeal  would  lie  from  nis  judgment.  GaUnraith 
V.  Cole,  4  Yeates,  5.M. 

133.  An  agreement  of  attorneys,  in  the  court 
below,  to  abide  by  the  opinion  of  a  professional 
gentleman,  whether  restitution  of  the  premises 
should  be  made  to  the  plaintiff  in  error,  from 
whom  they  had  been  taken  by  a  habere  facias, 
was  enforced  by  the  supreme  court.  Cahill  v. 
Benn,  6  Binn.  99. 

134.  Q^are,  whether  an  attorney,  in  obtainin|^ 
an  injunction  for  his  client,  can  execute,  on  his 
behalf,  a  sufficient  release  of  errors.  HUe  v.  Wil- 
son, 2  H.&  M.  268. 

135.  An  agreement  by  the  attornev  at  law  of 
the  plaintiff,  pending  the  suit,  that  the  plaintiff 
shall  release  the  bau,  operates  as  a  discbarge  of 
the  bail.     Hughes  v.  HoUingsworth,  1  Murph.  146. 

136.  An  attorney  may  admit  facts  on  tne  trial, 
or,  in  pleading,  wave  a  right  of  appeal,  review, 
notice,  &c.,  and  con^ss  judgment  Talbot  v. 
MGee,  4  Monr.  377.  Pike  v.  Emerson,  5  N. 
Hamp.  393.    Alton  v.  Gilmanton,  2  ib.  520. 

137.  He  hss  no  right  to  give  up  the  security  of 
his  client  without  receiving  the  money ;  and  if 
he  does  it,  the  latter  is  not  iMund ;  and  equity  will 
set  up  and  enforce  the  security.  Tankersly  v. 
Anderson,  4  Desaus.  45. 

138.  The  plaintiff's  attorney  has  power  to  dis- 
charge a  defendant  from  arrest,  on  a  ca.  sa.  issued 
by  him,  and  the  officer  is  bound  to  receive  and 
obeyhis  instructions.    Scott  v.  Seiler,  5  Watts,  2^. 

139.  But  he  has  not  power  to  appoint  an  ap 
praiser  on  execution,  without  special  authority. 
Dodge  V.  Prince,  4  Verm.  191. 

140.  The  attorney  for  the  plaintiffs  told  tne  at^ 
torney  for  the  defendant  that  the  cause  was  dis- 
continued, and  being  requested  by  the  latter  to 
enter  a  rule  to  discontijnie,  said  this  was  not 
necessary ;  and,  in  consequence,  the  defendant, 
with  the  consent  of  his  special  bail,  went  to  Eu- 
rope ;  whereupon,  no  rule  being  entered,  the  plain- 
tiffk  afterwards  proceeded  with  the  cause.  On 
motion,  the  court  ordered  a  discontinaance  to  be 
entered.     GaiUard  v.  Smart,  6  Cow.  385. 

141.  In  an  action  on  a  note,  the  plaintifi"s  at- 
torney agreed  with  the  defendant,  whose  intestate 
indorsed  the  note,  that  if  he  would  confess  judg- 
ment, and  not  dispute  the  indorser's  liability,  the 
attorney  would  proceed  immediately,  by  execution, 
to  collect  the  amount  of  the  maker,  whom  he  rep- 
resented as  able  to  pay  it.  On  the  &ith  of  this 
agreement,  judgment  was  confessed  accordingly. 
Held  that  the  attorney  had  authority  to  make  such 
an  agreement,  and  that  it  was  binding  on  his  client ; 
and  the  plaintiff  having  violated  it,  bv  suffering 
the  maker  of  the  note  to  remove  himself  and  prop- 
ertv  beyond  the  reach  of  execution,  the  court,  on 
bill  filed,  perpetually  enjoined  proceedings  on  the 
judgment  confessed.  Union  Bank  of  Georgetown 
V.  Geary,  5  Pet.  99. 
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143.  An  •tloriMy,  havi^f  aolhoiity  to  conmesoe 
aa  action,  is  thereby  authoriased  to  place  his  client's 
name  on  the  writ  as  indorser.  Miner  y.  SnUth, 
6  N.  Hamp.  219.  Comtra,  semb.  Harmon  v.  Wat- 
son, 8  GreenL  287.  Chadwiek  y.  Upton,  3  Pick. 
443.    Sm  2  Fairf.  443. 

143.  Under  the  Maryland  act  of  1715,  c.  48,  sect 
9,  requiring  that  bonds  or  olter  speciadties,  taken 
by  any  attorney  practising  law,  shall  be  indorsed 
for  what  matter  or  how  the  same  became  due,  the 
indorsement  cannot  be  made  at  any  time  after  the 
execution  of  the  bond.  MFadon  y.  Martin^  3  Har. 
&  M'Hen.  153. 

144.  An  attorney's  aathority  ceases  on  the  death 
of  his  client.  Wood  y.  Hopkins,  2  Pen.  689.  And 
the  reyiya)  of  the  suit  afterwards,  in  the  name  of 
his  representatiyes,  without  their  consent,  is  un- 
warranted.    CaimpbeUy.Kincaid,2Monr,5G6. 

145.  In  New  York,  if  a  plaintiff  recoyer  less  than 
25  dollars  against  an  attorney,  he  will  be  liable  to 
pay  coots  to  the  defendant;  but  the  plaintiff  may 
set  off  the  amount  he  has  recoyered  against  so 
much  of  the  costs.  WilUU  v.  Siarr,  8  Johns.  123. 
See  ako  Wood  y.  Gibmm,  1  Cow.  597. 

146.  An  attorney  has  no  authority  to  receiye 
any  thing  but  monmr,  in  paj^ment  of  a  demand 
placed  in  his  hands  for  collection ;  and  if  he  apply 
tiie  claim  in  payoEient  of  his  own  debt,  his  client 
is  not  bound.  GulUt  y.  LewiSy  3  Stew.  23.  S.  P. 
Cost  ▼.  GeneUe,  1  Porter,  212.  Craig  y.  Ely,  5 
Stew.  &,  Port.  354.  So  if  he  take  a  bona  in 
payment,  without  his  client's  consent.  Kirk  y. 
Gtoesr,  5  Stew.  &  Port.  34. 

147.  Nor  can  he  do  any  act,  in  tiie  management 
of  an  ezeontlon,  that  will  release  a  surety,  to  his 
client's  prejndiee.  Givens  y.  Briscoe,  3  J.  J. 
Aianh.534.  

III.    Duty  and  Liability  cf  an  Attorney, 

148.  An  attorney,  though  authorized,  is  fiot 
bound,  to  receiye  money  collected  for  bis  client 
on  execution.    Poole  y.  Gist,  4  M'Ck>rd,  259. 

149.  Where  a  counsel  prepared  his  cause  in  the 
court  below,  and  was  preyented  from  arguing  it 
there,  but  paid  the  counsel,  selected  by  the  client 
to  argue  it  in  his  absence,  his  whole  fee,  and  the 
cause  was  gained,  the  former  was  held  to  haye 
done  his  duty  fully.    Rust  y.  Larue,  4  Litt.  416. 

150.  The  retainer  of  an  attorney  does  not  imply 
an  undertaking  to  recoyer  judgment,  but  only  the 
use  of  diligence  in  the  usual  course  of  proceedings. 
QaUaher  y.  Thompson,  Wright,  466. 

151.  An  attorney  is  bound  to  diselose  to  hb 
client  if  he  has  any  adyerse  retainer  which  may 
affect  his  judgment  or  his  client's  interest ;  but 
the  concealment  'of  the  fact  will  not  necessarily 
imply  fraud.     WHliams  y.  Reed,  3  Mason,  405. 

152.  If  a  creditor  has  seyeral  debts,  some  of 
which  are  secured  by  mortgage,  and  others  not, 
k  is  not  ^Toss  negligence  in  the  attorney  to  unite 
then  all  in  a  single  suit  at  law,  and  take  a  single 
judgment  therefor;  and  if,  in  such  case,  the  exe- 
ovtion  issuing  on  the  judgment  is  satisfied  in  part 
only,  a  comt  of  equity  will  apply  the  moneys  re- 
oeiyed  on  the  execution,  in  the  first  instanoe,  to 
extinguish  such  parts  of  the  debt  and  judgment 
as  were  not  secured  by  mortgage,  ib, 

153.  It  is  the  duty  of  an  attorney,  who  under^ 
takes  to  collects  debt,  to  sue  out  all  process  neces- 
sary to  the  object ;  and  if  he  neglect  so  to  do,  he 
k  answerable  to  his  client  for  the  injury  sustained 
bj  him.  Dearhom  y.  Dearborn,  15  Mass.  316. 
Crooker  v.  Hutchinson,  2  Chip.  117. 

154.  Thus,  where  an  attorney  neglected  season- 
ably to  sue  out  a  scire  facias  against  bail,  in  a  suit 
he  had  brought  against  a  debtor,  he  was  held  liable 
to  the  judgment  creditor,  ift.  Crooker  y.  Hutehin" 
son,  1  Verm.  73. 


165.  In  order  to  excuse  himself  for  such  neglect, 
the  attorney,  if  he  doubted  the  expediency  of  suing 
oat  a  scire  facias,  should  giye  notice  to  his  client, 
and  request  specific  instructions.  15  Mass.  ubi 
sup, 

156.  But  he  is  justified  in  not  prosecuting,  unless 
specially  directed,  in  cases  where  he  is  influenced 
by  a  pradent  regard  to  the  interest  of  the  creditor 
2  Chip,  ubi  sup. 

157.  By  placing  his  name,  as  attorney,  on  the 
back  of  a  writ,  he  does  not  make  himself  liable 
for  officer's  fees.  Wires  y.  Briggs,  5  Verm. 
101. 

158.  Though  the  bail  are  insolyent,  yet  if  there 
be  reason  to  beiieye  that  the  officer  is  liable  for 
taking  insufficient  bail,  the  attorney  is  still  an- 
swenwle  for  not  pursuing  the  bail ;  and  if  the 
officer  is  clearly  thus  liable,  the  attorney,  who,  by 
neglecting  to  sue  scire  facias  against  the  bail, 
loses  the  right  of  suing  the  officer,  is  answeralii 
to  his  client  to  the  same  extent  as  if  the  bail  were 
good.     Crooker  y.  Hutchinson,  1  Verm.  73. 

159.  An  attorney  is  answerable  to  his  client  for 
ttot  deliyering  an  execution  to  an  officer  within 
thirty  days  af&r  judgment  recovered,  if  an  attach- 
ment is  lost  by  such  neglect.  PhiUip*  r.  Bridge, 
11  Mass.  246. 

160.  An  attorney  is  not  bound  to  proceed  in  a 
cause,  unless  his  legal  fees  are  tendered  or  secured 
to  him,  if  he  requeste  it.  Gleason  y.  Clark,  9 
Cow.  57.     Castro  y.  Bennet,  2  Johns.  296. 

161.  And  is  not  liable  to  suit  for  damages,  where 
he  acta  honestly,  and  to  the  best  of  bis  ability. 
Lynch  y.  ComnumwealUi,  16  S.  &  R.  368. 

162.  An  attorney  in  a  suit  is  not  bound,  it 
seems,  to  be  personally  present,  or  personally  to 
cooperate  with  the  appraisers,  wiio  set  off  land  by 
appraisement  to  satisfy  an  execution.  WilUams 
y.  Reed,  3  Mason,  405. 

163.  A  client  has  no  right  to  control  his  attorney 
in  the  due  and  orderly  conduct  of  a  suit ;  and  it 
is  the  attorney's  duty  to  do  vhat  be  has  no  doubt 
the  court  wonld  order  to  be  done,  though  his 
client  instruct  him  otherwise.  Anon.  1  Wend. 
108. 

164.  If  a  puty  suffer  any  injury  hy  an  attor- 
ney's appearing  for  him  without  authority,  he  has 
a  remeay  by  action  against  the  attorney^  Field  y. 
Gibbs,  Peters  C.  C.  155.  Smith  y.  Bowditeh,  7 
Pick.  138.  MunnUcuyson  r.  Dorsett,  2  Har.  & 
GUI,  374.  CoU  y.  ^lOdon,  1  Tyler,  304.  See 
People  y.  Bradt,  7  Johns-  539. 

165.  If  a  solicitor  in  chancery  exceed  his  aa- 
thority, it  seems  that  a  bill  of  reyiew  will  lie. 
Smith  y.  Bossatd,  2  M'Cord  Ch.  406. 

166.  A  motion  by  an  attorney  to  set  aside  a 
judgment  by  default  is  not  an  appearance  for  the 
party.    Lynch  v.  Commonwealth,  16  S.  Af  R.  368. 

167.  Where  an  attorney  appears  and  defends  for 
another,  and  recelyes  money,  as  attorney,  due  to 
his  assumed  client,  in  an  action  by  the  latter 
agunst  the  former,  he  is  estopped  to  deny  that 
he  is  attorney.  MFarland  y.  Crary,  8  Cow. 
253. 

168.  Wheneyer  an  attorney  disobeys  the  lawful 
instructions  of  his  client,  and  a  loss  ensues,  the 
attorney  is  responsible  for  that  loss.  Gilbert  y. 
WilUams,  8  Mass.  51. 

169.  Where  he  is  chargeable  with  negli^nce 
his  contract  is  yiolated,  and  an  action  lies  imme- 
diately, though,  probably,  in  that  event,  only  nomi- 
nal damages  could  be  proyed  or  recoyered  ;  on  the 
other  hand,  the  proof  of  actual  damage  may  extend 
to  facts  growing  out  of  the  injury,  even  up  to  the 
day  of  flie  yerdict.  Wilcox  v.  Plummer,  4  Pet. 
172. 

170.  The  negligence  of  the  attorney  of  the  de- 
fendant is  not  a  sufficient  cause  for  setting  aside  a 
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jodgment  •giinst  him.    Foaitir  ▼.  Jonet,  1  M'Oord, 
116. 

171.  Where  the  evidence  of  a  debt  then  doe  ib 
left  with  an  attorney,  who  gives  a  general  receipt 
for  it,  it  will  be  presamed  that  he  received  it  wt 
the  purpose  of  collection ;  and  if  an  action  be 
brought  against  him  for  his  negUgence,  by  which 
the  debt  was  lost,  it  is  incnmbeot  on  him  to  show 
that  he  received  it  specially  and  for  some  other 
purpose.    Smtd/M  v.  BLmendorfj  3  Johns.  185. 

172.  In  an  action  against  an  attorney  for  neg- 
lect in  the  management  of  a  snit,  it  is  not  neces- 
rary  to  aver  that  the  plaintiff  had  paid  or  secured 
him  a  fee ;  an  averment  that  the  defendant  under- 
took to  prosecute  the  suit,  for  a  sum  thereafter  to 
be  paid,  is  sufficient.  EceUs  v.  SfapAensoii,  3  Bibb. 
517. 

173.  If  a  declaration  state  that  the  plaintiff,  by 
advice  of  the  defendant,  an  attorney,  instituted  a 
suit  against  I.  8.,  and  then  and  there  employed  the 
defendant  to  prosecute  said  suit  to  judgment;  who, 
in  consideration  thereof,  undertook  to  conduct  the 
same  to  the  best  of  his  ik\\\,  vet  he  had  neglected 
to  file  a  declaration,  whereby,  dkc. ;  it  must  be 
understood  that  the  defendant's  undertaking  was 
for  sufficient  consideration.  Stephens  v.  White,  2 
Wash.  203. 

174.  Though  a  man  is  not  bound  to  do  an  act 
for  another  without  a  reward,  yet  if  he  will  vol- 
untarily en^ge  and  enter  upon  the  performance 
of  it,  he  is  liable  for  the  consequences  of  his  im- 
proper management,  and  cannot  allege  a  want  of 
consideration  for  his  engagement,  ib. 

175.  Bat  if  an  attorney  be  sued  for  neglect  of 
duty  in  not  having  filed  a  declaration,  it  should 
appear  that  he  was  engaged  in  the  cause,  in  sea- 
son to  have  filed  it.  ib. 

176.  He  is  not  liable  for  omitting  to  defend  a 
suit,  if  he  be  not  instructed  in  the  £fence.  Ben- 
Urn  V.  Craig,  2  Mis.  198. 

177.  If  a  party  sustain  loss  by  the  negligence 
of  his  attorney  ra  the  collection  of  a  debt,  the 
latter  is  liable  in  damages,  to  be  measured  by  the 
amount  of  the  loss  actually  sustained,  and  not  by 
the  nominal  amount  of  the  demand  in  collection. 
And  anv  fact,  which  will  tend  to  reduce  the  value 
of  the  debt  below  the  nominal  amount  is  proper 
to  be  considered  by  the  jury.  Crooker  v.  Hutch- 
inson,  2  Chip.  117.  6..  r.  Dearborn  v.  Dear- 
horn,  15  Mass.  316.  EmUs  v.  Stephtenaon,  3  Bibb, 
517. 

178.  An  attorney,  liable  for  a  debt  lost  by  his 
negligence,  is  not  of  course  liable  for  the  loss  of 
the  evidence  of  the  debt ;  and  in  a  suit  against 
him  for  such  loss,  he  may  show  that  the  plaintiff 
had  another  remedy,  which  he  has  successfully 
pursued.     Huntington  v.  RumniU,  8  Day,  390. 

179.  He  is  chargeable  for  the  principal  of  the 
debt  so  lost,  but  not  with  interest  tnereon.  Bootes 
V.  Stone,  2  Leigh,  650. 

180.  If  an  attomejr,  after  havmg  obtained  final 
judgment  and  execution,  prevent  the  collection  of 
the  execution  by  fraudulent  conduct,  this  will  be 
in  violation  of  his  duty  as  attorney,  and  will  de- 
prive him  of  all  legal  claim  for  his  services  in  pro- 
curing; such  judgment  and  execution.  Bratkett  v. 
Jforton,  4  Conn.  517. 

181.  8o,  if  an  attorney,  having  fraudulently  de- 
feated the  collection  of  an  execution  which  he  had 
obtained,  and  had  omitted  to  givft  any  information 
of  this  fact  to  the  creditort  be  requested  to  bring  a 
suit  against  the  sheriff  for  the  recovery  of  ue 
4ebt,  which,  by  reason  of  the  culpable  act  of  such 
attorney,  is  defeated,  he  can  recover  nothing  for  his 
services  in  such  suit.  ib. 

182.  He  is  liable,  in  Alabama,  only  for  gross  neg- 
ligence, which  is  a  question  offset  for  a  jury ;  but 
an  avtrment  that  he  negligently  commenced  a 


suit,  and  iranroiperly  diimisscd  it,  eentrary  to  his 
duty,  is  a  sufficient  chaive  of  gross  neglect.  Bwrnne 
V.  Watrous,  2  Porter,  205. 

183.  An  attorney  is  not  liable  for  the  payment 
of  the  fees  of  witnesses  in  his  client's  cause,  with- 
out a  special  undertaking.  If  he  specially  promise 
the  witness,  he  wUl  be  nolden ;  but  the  promise 
eannot  be  proved  by  the  oath  of  the  party.  Setr- 
geant  v.  Pettibone,  1  Aik.  356. 

184.  He  is  liable,  by  statote  of  Booth  Carolina, 
to  sheriffii'  and  clerks  costs,  where  the  plaintiff  in 
the  suit  lives  out  of  the  state.  Benton  v.  fFhitfUld, 
4  M'Cord,  149. 

185.  He  is  liable,  in  New  York,  for  oosis  to  the 
amount  of  $100,  when  he  proceeds  in  a  suit  after 
his  client  has  removed  out  of  the  state,  whether 
the  costs  accrued  before  or  after  such  removal. 
Wright  V.  Black,  2  Wend.  258.  See  also  Jomes  v. 
Savage,  10  Wend.  621.  Waring  v.  Baret,  2  Cow. 
460.     People  v.  Marsh,  3  Cow.  334. 

186.  But  he  is  not  thus  Uable  where  one  of  ti 
plaintiffs  lives  in  the  state,  though  such  plaintift 
die,  or  become  insolvent,  pending  the  suit.    Jack* 
son  V.  PoweU,  2  Johns.  Cas.  67.    Pfister  v.  GO- 
lespie,.\h.  109. 

187.  Where  a  judgment  is  obtained  against  an 
attorney  in  the  supreme  court  for  less  than  $250, 
but  over  $25,  the  plaintiff  is  entitled  to  full  costs. 
Varian  v.  OgUvie,  3  Johns.  450.  See  also  Walsh 
V.  Sackriderf7  Johns.  537. 

188.  Where  a  note  was  placed  in  an  attorney's 
hands  for  collection,  with  directions  **  to  do  the 
best  he  could  with  it,"  and  (the  makers  of  the 
note  being  insolvent)  the  attorney  exchanged  it 
with  one  of  the  makers,  who  fraudulently  ^ave  in 
exchange  a  note  that  did  not  belong  to  him,  but 
which  was  made  by  solvent  parties,  the  court  of 
appeals  (in  South  Carolina)  granted  a  perpetual 
injunction  against  a  judgment  recovered  against 
the  attorney  for  failing  to  collect  the  client's  note. 
Wright  V.  Ligon,  Harper,  166. 

iS).  An  attorney  is  liable  where  he  omits  to 
insert  in  a  printeo  form  of  a  writ  the  necessary 
words ;  as  where  he  counts  for  twelve  dollars  in- 
stead oif  twelve  hundred,  whereby  his  client  sae- 
tains  a  loss.     Vamum  v.  Martin,  15  Pick.  440. 

190.  When  money  is  paid  to  him  for  services  to 
be  rendered  at  a  future  day,  a  right  of  action  to 
recover  it  back  accrues  at  tne  time  he  neglects  or 
refuses  to  render  the  service.  Benton  v.  Craig, 
2  Mis.  198. 

191.  He  is  liable  at  the  suit  of  a  town  for  money 
collected  for  the  town  treasurer,  in  that  capacity, 
and  cannot  set  off,  in  such  suit,  his  own  demands 
against  the  treasurer  in  his  private  capacity. 
jfeteeasOe  v.  BeUard,  3  Greenl.  360. 

192.  If  he  receive  property  from  a  defendant, 
in  satiaftction  of  a  client's  judgment,  and  dispose 
of  it  without  rendering  an  account,  he  may  be 
charged  the  amount  he  received  fbr  it  as  money. 
Ckriety  v.  Douglas,  Wright,  485. 

193.  Under  a  statute  of  Kentucky,  the  plain- 
tiffin  replevin,  on  failing  in  his  action,  is  liable  to 
the  defendant  for  reasonable  counsel  fees  of  the 
defendant's  attorney.  Yantis  ▼.  Burditt,  2  Dana, 
256. 

194.  PlaintifTs  attorney  having  in  his  hands 
money  recovered  by  action  on  a  bond,  plaintiff  and 
H.,  by  writing  under  seal,  certified  that  they  had 
settled  all  matters  of  dispute  eonceroing  this  bond, 
and  agreed  to  divide  the  money  equally.  Held  the 
attorney  was  not  bound  to  pay  one  half  to  H. 
Boulden  v.  Hehd,  17  S.  &  R.  312. 

195.  An  attorney  who  has  coileoted  money  is 
not  liable  to  the  nominal  claimant,  if  the  claim 
were  handed  by  him  to  the  actual  client,  and  the 
attorney  has  paid  it  over  to  him  without  notice. 
Penny  v.  CaldweU,  1  BaUey,  345. 
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196.  He  w  Mt  liable  to  be  raed  ler  moiieT  eol- 
ItfoM  ibr  another,  till  deiaand  made,  or  otttets  to 
lemit ;  he  M  in  no  defaalt  tUl  he  leoeives  orden 
ftom  hia  principal.  Bathkun  ▼.  IngaUsy  7  Wend. 
320.  TajfUr  v.  Bates,  5  Cow.  376.  S.  P.  Fergu- 
son's  case,  6  Cow.  596.  SHamles  y.  Staples,  4 
Gveenl.  533.  Taylar  r.  AmusUd,  3  Call,  200. 
CovTEA,  CoMn  T,  Coffin,  7  Greenl.  298. 

197.  Declarations  of  the  attorney  that  he  intends 
to  retain  money  coHeeted  by  him,  to  indemnify 
himaelf  for  a  fraud  committed  on  him  by  the  plain- 
tiff, do  not  dispense  with  the  necessity  of  a  de- 
BMittd,  unless  made  to  the  plaintiff's  agent,  or 
brought  to  bis  knowledge,  before  suit  commenced. 
7  Wend.  320. 

198.  When  two  attorneys  are  in  partnership,  and 
one  receives  money*  demand  on  him  is  a  demand 
on  both,  and  renden  both  liaUe.  JifFarUmd  v. 
Crm,  8  Cow.  253; 

190.  Where  a  demand  is  placed  in  the  hands  of 
two  attornej^s  in  partnership,  to  collect,  and  before 
the  money  is  collected  on  the  execution,  the  at^ 
tonieys  dissolve  partnership,  and  afterwards  one  of 
them  receives  toe  money  from  the  sheriff,  and 
gives  a  receipt  in  his  own  name,  and  neglects  to 
pay  the  monev  over  to  the  client,  both  the  attor- 
neys are  liable  as  partners.  Poole  v.  Gist,  4 
MXk>rd,  259. 

200.  Where  an  attorney  receives  a  demand  for 
collection,  and,  without  the  client's  knowledge, 
delivers  it  to  another  attorney,  who  collects  and 
fails  to  pay  it  over,  the  first  attorney  is  liable  for 
the  mooev.     FoUard  v.  Rotdand,  2  Blackf.  22. 

201.  Where  two  attorneys  are  in  partnership, 
and  one  does  the  business  of  a  client  unskilfully, 
both  are  liable  to  him  in  damages.  Warner  v. 
Griswoid,  8  Wend.  665. 

202.  An  attorney  is  liable  as  garnishee  of  bis 

Erincipal,  af\er  the  money  is  collected,  though  it 
as  not  been   demanded.      Staples  ▼.  Staples,  4 
Greenl.  533.     Tka^  v.  Sherman,  12  Mass.  441. 

203.  A  debt  due  from  an  attorney  to  his  client, 
for  money  collected  on  a  judgment,  is  only  a  debt 
by  simple  contract.  Gatirim  v.  Marshall,  1  H. 
A  M.  427.  ^ 

204.  The  fifteen  per  cent,  damans  allowed 
in  Virginia,  against  sherifis,  for  failing  to  pay 
money  reoeived  on  executions,  are  not  recovera- 
ble against  an  attorney  who  fails  to  pay  money, 
reoeived  for  his  client,  on  demand.  Taylor  v. 
Armisted,  3  Call,  200. 

205.  It  is  a  ^x>d  defence  to  an  action  by  A, 
against  an  attorney,  for  negligence  in  not  insti- 
tuting a  suit  against  B,  to  recover  a  debt  due  to 
A,  that  the  debt  was  not  due  to  A,  but  to  C,  at 
the  time  when  the  defendant  was  retained  to  in- 
stitute the  suit.    Jaeksvn  v.  TUghman,  1  Miles,  31. 

906.  An  attorney  of  a  plaintiff,  administrator, 
is  liable  for  not  giving  him  notice  of  the  putting 
in  of  bail  that  proves  insufficient,  if  the  claim  is 
lost  by  the  pnncipal's  absconding.  ATWiUUuns 
V.  Hopkins,  4  Rawle,  382. 

207.  The  attorney  who  sues  the  delinijuent 
attorney,  in  such  ease,  is  liable  for  negligence,  in 
not  seasonably  filing  a  declaration,  though  the 
plaintiff,  wko  declares  as  administrator,  has  no 
▼alid  letters  of  administration;  the  injury  net 
being  sustained  by  him  as  administrator,  ib. 

208.  Reasonable  diligence,  &c.,  is  required  in 
the  collection  of  a  demand,  though  the  debtor 
live  in  a  county  where  the  attorney  does  not  prac- 
tise.   Riddle  v.  Poornum,  3  Pennsvl.  224. 

209.  An  attorney  who  indorses  his  client's  writ 
in  this  form,  "  A  B,  by  C  D,  his  attorney,"  is  per- 
sonally liable  fbr  costs,  if  the  plaintiff  avoid,  or  is 
unable  to  pay  them.  Davis  ▼.  M* Arthur,  3  Greenl. 
27.  How  V.  Codman,  4  ib.  79.  Chapman  v. 
PhiUips,  8  Pick.  25.     8.  P.  Ckadmek  y.  VpUnif 


3  Pick.  442.    See  8  Mass.  266.    Cohtra,  Miner  ▼. 
Smith,  6  N.  Hamp.  219.^ 

210.  A  new  indorser,  who  is  substituted  for  the 
original  one,  is  liable  for  all  the  costs  recovered  of 
the  plaintiff,  fVom  the  commencement  of  the  suit. 
HartweU  v.  Hemmenway,  7  Pick.  117. 

211.  A  defendant  does  not  impair  his  claim  on 
an  indorser,  by  omitting  to  pursue  an  action  of  re- 
plevin for  taking  property  which  he  had  seized  on 
execution  against  the  original  plaintiff  for  costs ; 
it  being  shown  that  the   propertv  was  under  a 

Srior  attachment.    StroiU  v.  Braasury,  5  Greenl. 

212.  The  "prison  charges'*  fbr  which  an'  in- 
dorser is  liable  b^  the  statute  of  Maine,  do  not  in- 
clude officer's  &es  for  committing  the  original 
plaintiff  to  prison.    Hoto  v.  Codman^  4  Greenl. 

213.  Soire  facias  is  the  proper  process  on  which 
to  recover  or  an  attorney,  who  has  indorsed  a  writ, 
the  costs  fbr  which  he  is  liable.  M  Gee  v.  BarUry 
14  Pick.  212.  How  v.  Codman,  4  Greenl.  79. 
Reid  V.  Blaney,  2  Greenl.  128. 

21 4.  On  such  scire  facias,  judgment  will  not  be 
arrested  because  the  name  of  the  indorser  of  the 
original  writ  was  not  accurately  set  forth  in  the 
allegation  of  the  indorsement.    14  Pick.  212^ 

215.  Nor  is  it  necessary  that  the  scire  facias 
should  allege  that  the  defendant  indorsed  as  attor- 
ney or  agent ;  nor  that,  on  the  avoidance  of  the 
original  plaintiff,  the  indorser  became  liable ;  nor 
that  the  judgment  against  such  plaintiff  has  not 
been  reversed ;  nor  that,  by  force  of  any  law,  the 
indorser  became  liable  ;  nor  that  the  original  writ 
was  indorsed  before  service,  ib. 

216.  But  it  is  necessary  to  aver  that  the  judg- 
ment has  not  been  satisfied ;  and  this  is  sufficiently 
stated  by  averring  that  the  necessary  measures 
(specifying  them)  have  been  adopted  to  obtain 
satisfection,  and  that  they  have  been  unavailing, 
t^. 

217.  To  render  an  attorney  liable  for  costs  by 
reason  of  his  indorsing  a  writ,  he  must  act  as  at- 
torney for  the  plaintifi^f  reeord ;  and  is  not  liable 
where  he  indorses  "  A  B,  by  his  attorney, -C  D," 
A  B  not  being  the  nominal  plaintiff.  SkUUngs  y. 
Btnid,  1  Fairf.  43. 

218.  A  return  on  an  exeontion,  that  the  officer 
could  find  no  propertjr  of  the  defendant  in  his 
precinct,  is  not  such  evidence  of  inability  as  will 
charge  an  indorser  of  the  original  writ.  iJackness 
v.  Farley,  2  Fairf.  491.  And  the  question  of  ina- 
bility is  open  to  parol  evidence,  ib.  See  also 
RmurgUs  y.  Ites,  6  Mass.  494. 

SI 9.  Reasonable  diligence  must  be  used  to  re- 
cover the  coste  from  the  principal,  or  the  attorney 
will  not  be  liable  therefor  as  indorser.  6  Mass. 
vHsup, 

220.  But  no  time  n  limited  by  sUtute  within 
which  the  ori^nal  defendant  must  issue  process 
against  the  indorser.  MULer  y.  Washburn,  11 
Mass.  411. 

221.  Death  of  the  plaintiff,  pending  a  suit,  and 
his  insolvency,  do  not  discbargelhe  indorser  of  his 
writ.    PAiZ/MK  y.  .Afj^rfAur,  1  Fairf.  127. 

222.  Nor  is  such  indorser's  liability  affected  by 
any  judgment  on  a  writ  of  review,  which  he  did 
not  indorse.  Ely  v.  Forward,  7  Mass.  25.  Nor 
by  a  reference  of  the  action,  by  rule  of  court. 
Dams  y.  MJirthwTy  3  Greenl.  27. 

223.  He  is  liable  for  coste,  if  the  plaintiff  avoids 
or  is  unable  to  pay,  as  well  in  case  of  a  discontin- 
uance or  nonsuit,  as  after  a  trial  on  the  merite. 
Talbot  y.  Whiting,  10  Mass.  359. 

224.  But  he  is  not  liable  for  the  double  coste 
taxable  by  stetute,  where  the  plaintiff,  on  appeal, 
recoyers  less  than  $50.  Faifbqnks  v.  Townsend 
8Mass.  450v    ' 
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2S&.  Nor  for  the  costs  of  a  trustee  who  is  sam- 
moned  under  the  procesit  of  foreign  attachment. 
Chapman  v.  Phillips ^  8  Pick.  25. 

SJ26.  By  indorsing  his  name  on  a  writ,  though  he 
do  not  add  the  capacity  in  which  he  acts,  the  in- 
dorser  is  estopped  to  deny  that  he  acted  as  agent 
or  attorney  for  the  plaintiff.  Gilbert  y.  J^anlueket 
Bank,  5  Mass.  97.  8.  P.  JIfGee  v.  Barber,  14 
Pick.  216. 

227.  An  attorney  cannot  ayoid  payment  of  costs, 
by  showing  that  he  did  not  indorse  his  whole 
Christian  name  on  the  writ,  if  the  original  defend- 
ant did  not  object  to  such  indorsement.  Straut  v. 
Bradbury,  5  Grecnl.  313. 

See  Abatkmkkt,  VII. 

IV.  Compensation,  Fees,  and  Lien  of  an  JJUomey. 

228.  In  Pennsylvania  and  Delaware,  an  action 
can  be  supported  by  an  attorney,  or  counsel- 
lor at  law,  against  his  client,  for  adyioe  and  ser- 
yices  in  the  trial  of  a  cause,  oyer  and  aboye  the  at- 
torney's fees  allowed  by  act  of  assembly.  Breek- 
enridge  y.  M'Farlane,  Addis.  49.  Gray  y.  Brack' 
enri£te,  2  Pennsyl.  75,  oyerruling  Mooneu  y. 
Lloyd,  5  S.  At  R.  412.  S.  P.  Foster  y.  Jack,  4 
Watts,  334.     SUtens  v.  Manges,  1  Harring.  127. 

289.  The  fifth  section  of  Uie  act  of  March,  1806, 
does  not  depriye  the  attorney,  in  an  action  of  debt, 
of  the  judgment  fee,  where  the  suit  was  ended 
aft^r  the  first  term^  and  before  judgment.  Dela- 
teare  Ins.  Co.  v.  Odpin,  1  Binn.  501. 

230.  The  proyision  in  the  sixth  section  of  the  act 
of  1806,  that  the  plaintiff's  attorney  shall  not  be 
entitled  to  a  judgment  fee,  in  any  action  of  debt, 
is  to  be  confined  to  the  technical  action  of  debt, 
and  cannot  be  extended  to  any  other  form  of  suit. 
Jinon.  2  Browne,  Appz.  24. 

231.  Where  three  members  of  the  bar  entered 
their  appearance  for  a  defendant,  haying  been  em- 
ployed generally  to  appear,  and  no  warrant  of 
attorney  was  giyen  to  either,  it  yras  held  that  the 
attorney's  fee  was  to  be  equally  divided  between 
them.    Hnrst  y.  Dumell,  1  Wash.  C.  C.  438. 

2SS2.  Where  an  attorney  argues  a  case  for  an 
agreed  sum,  at  one  term,  and  charges  mote  for  a 
second  argument  of  the  same  case,  it  is  a  question 
of  fapt  whether  he  is  entitled  to  the  same*  or  other 
compensation.  Strong  y.  M*Connel,  5  Verm. 
338. 

233.  In  New  York,  an  attorney's  fee  on  trial,  or 
argument  of  a  law  question,  is  taxable,  though  he 
does  not  attend  ;  the  allowance  is  not  made  lor  his 
attendance,  as  he  could  not  argue  the  cause,  if 
present,     mison  y.  iVhite,  2  Wend.  265. 

234.  A  bill  by  attorneys  and  solicitors  for  acoonnt 
of  moneys  paid  and  services  performed  by  them, 
&c.,  was  dismissed,  the  remedy  being  at  law. 
Lynch  v.  fViUard,  6  Johns.  Ch.  342. 

235.  The  court  of  chancery  does  not  ordinarily, 
and  of  course,  interfere  to  compel  the  payment  of 
solicitors'  fees.  Southtoick's  case,  1  Johns.  Ch. 
22. 

236.  In  suits  reguiring  great  professional  labor, 
where  much  time  must  necessarily  be  consumed, 
and  diligence  and  skill  required,  in  the  preparation 
and  management  of  them,  an  attorney  may  right- 
fully and  lejpilly  charge,  by  way  of  counsel  fee,  a 
sum  proportioned  to  the  value  of  his  services,  and 
which  a  jury,  upon  evidence  befere  them,  are  com- 
petent to  ascertain  and  decide  upon.  Duncan  v. 
Yaney,  1  M'Cord,  149.     See  Doxoning  v.  Major,  2 

.Dana.  228. 

237.  An  attorney  is  not  entitled  to  a  fee  for 
issuing  a  writ  of  attachment  for  contempt.  Qay 
v.  CoperSj  1  Const.  Rep.  196. 

238.  An  agreement  between  client  and  counsel, 
after  the  latter  has  been  employed,  by  which  the 


Qtiginal  contract  is  varied,  and  gieaiar  aompensa- 
tioa  secured  to  the  eoansel,  is  void,  in  Alabama. 
LeoaU  Y.  Sallee,  3  Porter,  116. 

239.  In  Tennessee,  an  attorney  can  maintain  aa 
action  for  services.  Jfewman  v.  fyashingtun.  Mart, 
dt  Yerg.  79. 

240.  Ten  dollars,  at  least,  is  the  attorney's  fee  in 
a  chancery  suit  in  Kentucky,  involving  land  titles. 
Morgan  v.  Currie,  3  Marsh.  294. 

241.  Fifteen  shillings  is  the  highest  fee  that  can 
be  taxed  for  an  attorney  in  a  common  lawsuit 
Rankin  v.  MDoweU,  2  Marsh.  621. 

242.  A  note  given  for  a  fee  may  be  collected, 
though  the  cause  be  compromised  before  the  (layee 
has  performed  all  the  services  that  he  was  ex- 
pected to  render.  MLain  v.  fVilUams,  8  Yerg. 
230. 

243.  An  attorney  is  entitled  to  full  compensa- 
tion for  his  services,  notwithstanding  a  contract 
between  him  and  bis  client  involving  champerty. 
And  where,  from  tlie  client's  insolvency,  he  has 
no  remedy  sgainst  him,  equity  will  decree  a  rea- 
sonable compensation  in  mone]^  from  the  property 
recovered.  Rust  v.  Larus,  4  Litt.  417.  See  Cold' 
well  v.  Skepard,  6  Monr.  392. 

244.  Where  an  attorney,  after  rendering  some 
services  in  a  suit,  made  an  agreement  for  compen- 
sation for  all  past  and  future  services  therein,  wnich 
was  yoid  for  champerty,  he  was  held  entitled  to 
recover,  on  a  quanium  meruit,  for  the  former  ser- 
vices.    Thurston  v.  Pereival,  I  Pick.  415. 

245.  In  assumpsit  by  an  attorney  agsiast  his  cli- 
ent, for  fees,  the  attorney  need  not  show  that  a 
copy  of  the  bill  of  costs  was  served  on  the  client 
before  action  brought ;  nor,  on  producing  a  taxed 
bill,  need  be  show  that  notice  of  taxation  bad  been 
served  on  the  client.  G^eosoii  v.  Clark,  9  Cow. 
67. 

246.  In  an  action  for  fees  by  an  attorney  against 
bis  client,  the  latter  may  show,  under  the  |ppneral 
issue,  that  the  attorney  conducted  the  bosiness  so 
negligently  that  his  services  were  of  no  benefit  to 
the  client,  and  thus  defest  the  whole  claim ;  but 
if  the  evidence  be  merely  in  diminution  of  the 
value  of  the  attorney's  services,  then  notice  should 
be  given  with  the  general  issue,  ib.  See  Runyan 
v.  Mehols,  11  Johns.  547. 

247.  Proof,  in  such  an  action,  that  judgment,  as 
in  case  of  nonsuit,  was  obtained  against  me  client, 
is  not,  per  se,  evidence  of  negligence.  9  Cow. 
57. 

248.  An  attorney  who  conducts  a  partition,  in 
the  orphan's  court,  to  a  sale,  by  the  administrator, 
of  land,  has  no  such  lien  on  the  proceeds  as  renders 
the  administrator  liable  to  him  for  services,  unless 
he  was  employed  by  him.  Xewbaker  v.  AUrieks,  5 
Watts,  1^. 

249.  On  an  appeal  from  a  Justice  in  Pennsylva- 
nia, the  attorney  in  fact  of  the  appellee,  or  his 
substitute,  is  entitled  to  recover  the  fifty  cents  per 
diem,  allowed  to  the  party  for  every  day  he  attends 
on  the  appeal,  if  sucessful ;  but,  it  seems,  the 
attorney  at  law  is  not  so  entitled.  Clay  v.  Karsper, 
1  Browne,  290. 

250.  An  attorney  is  not  entitled,  in  Pennsylva- 
nia, to  witness  fees  for  attendance  in  a  court 
where  he  actually  practises.  M  WiUiams  v.  Hop- 
kins, 1  Whart.  376. 

251.  In  Massachusetts,  an  attorney  attending 
court  on  professional  business,  and  also  as  a  wit- 
ness, can  tax,  as  a  witness,  only  one  day's  attend- 
ance, unless  he  be  detained  after  his  professional 
business  is  finished.    Forks  y.  Brewer,  14  Pick. 

252.  An  attorney  cannot  recover  against  his 
client  the  cosU  of  a  suit  in  which  judgement  is  set 
aside  for  irregularity  committed  by  himself,  nor 
the  oosts  of  opposing  the  motion  to  set  aside  the 
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proceeding :  nor  can  he  recover  fbr  money  paid 
for  his  client,  if  it  were  paid  to  satis^  costs  of  a 
jnd^ent  of  disconti nuance  safTered  by  his  ig. 
norance  or  neglect  Hopying  ▼.  Q^tdrtf  12  Wend. 
517. 

253.  Nor  is  he  entitled  to  compensation  for  ser- 
vices, when  he  detains  money  collected,  until 
he  is  sued  for  it.  Bredin  v.  Kingland^  4  Watts, 
420. 

254.  A  defendant  in  a  suit  for  an  attorney's  bill 
cannot  contest  the  items  at  the  trial,  but  ought  to 
apply  to  the  court  to  have  the  bill  taxed.  SeoU  v. 
Elmendorf,  12  Johns.  315. 

2^.  As  between  attorney  and  client,  the  former 
is  entitled  to  common  pleas*  costs  only,  where  his 
charges  arise  from  his  employment  m  a  suit  for 
the  recovery  of  a  sum  less  than  250  dollars,  espe- 
cially when  he  brings  his  action  on  the  implied 
aasampsit  arising  from  his  retainer,  ib. 

256.  When  a  note  was  given  to  a  solicitor  in 
equity,  as  a  fee  for  conducting  a  suit,  and  he  died 
before  the  suit  was  terminated,  his  representa- 
tives were  held  to  be  entitled  to  recover  accord- 
ing to  the  amount  of  services  rendered.  Clendi- 
men  v.  Blacky  2  Bailejr,  488. 

257.  A  plaintiff  obtained  a  judgment  for  six  dents 
damages,  with  costs.  The  plaintiff's  attorney 
gave  notice  to  the  defendant  to  pay  the  amount 
of  the  judgment  to  him,  and  not  to  the  plaintiff, 
and  issued  a  ca.  so.,  and  directed  the  sheriff  to  pay 
over  the  money,  when  collected,  to  him,  and  not 
to  the  plaintiff,  the  attorney  being  entitled  to  the 
whole  amount  of  the  judgment,  except  six  cents, 
as  his  costs.  The  defendant  was  arrested,  and  the 
sheriff  voluntarily  suffered  v  him  to  escape.  The 
attorney  brought  an  action  for  the  escape  against 
the  sheriff  in  the  name  of  the  original  plamtiff. 
Held  that  the  sheriff  could  not  avail  himself  of  a 
release  from  the  original  plaintiff,  in  bar  of  the 
action,  such  release  teing  a  fraud  upon  the  attor- 
ney, as  it  was  executed  with  notice  to  all  the  par^ 
ties  of  his  lien  for  his  costs.  Martin  v.  JflawkSf  15 
Johns.  405. 

258.  An  attorney  has  no  lien  for  bis  fees  on 
noney  in  the  hands  of  the  sheriff;  and  payment 
by  the  sheriff  to  him,  after  notice  that  his  author- 
ity is  revoked,  will  not  avail  the  sheriff.  Irwin  v. 
Workman^  3  Watts,  357. 

259.  The  attorney  or  solicitor's  lien  fpr  costs 
extends  only  to  the  clear  balance  resulting  from 
the  ei^uity  l>etween  the  parties,  and  does  not  affect 
the  right  of  set-off  between  them.  Mohawk  Bank 
V.  BurroweSf  6  Johns.«Cb.  317. 

260.  But  such  claim  for  costs  recovered  will  not 
be  suspended,  or  satisfaction  of  the  judgment  de- 
layed, until  an  unliquidated  claim  of  the  opposite 

.  party  can  be  ascertained,  and  a  balance   finally 
struck  between  the  parties,  ib. 

261.  Two  actions  were  brought  by  A  against  6, 
in  one  of  which  the  plaintiff,  and  in  the  other  the 
defendant,  had  judgment  at  the  same  term ',  these 
judgments  were  ordered  by  the  court,  without  any 
objection,  to  be  set  off  one  against  the  other ;  the 
court,  at  a  subsequent  term,  refused  to  rescind  this 
order,  though  the  plaintiff's  attorney  eomplainsNl 
that  his  lien  on  the  costs  had  been  affected.  HoU 
V.  Quimby,  6  N.  Hamp.  79. 

262.  An  attorney  defends  for  his  client,  who 
obtains  judgment,  and  who,  being  sued  as  deputy 
sheriff,  IS  entiUed  to  double  costs,  which  his  attor- 
ney receives ;  held  that  the  attornev  is  entiUed  to 
the  double  costs,  as  the  measure  of  nis  compensa- 
tion.    MFarland  v.  Crary.  8  Cow.  253. 

263.  The  rule  is,  that  the  costs  recovered,  and 
taxable  in  the  cause,  as  between  party  and  party, 
are  the  measure  of  compensation  to  the  attorney, 
as  between  him  and  the  party  recovering,  ib. 

264.  In  an  action  by  an  attorney  for  his  costi, 


though  he  need  not  prove  the  original  employ- 
ment, yet  he  must  show  some  recognition  of  him, 
by  his  client,  as  attorney,  in  the  progress  of  the 
suit.    Hotchkiss  V.  Lt  Roy,  9  Johns.  142. 

265.  It  is  not  enough  to  show  that  he  acted  as 
attorney,  and  was  considered  as  such  by  the  op- 
posite party,  ib. 

266.  If  an  attorney  revive  a  suit  afler  his  cli- 
ent's death,  and  act  for  the  representatives,  his 
claim  is  on  his  agreement  with  them,  and  not  on 
his  contract  with  the  deceased.  Campbell  v.  jKin- 
eai^3  Monr.  566. 

267.  An  attorney  is  not  entitled  to  a  commission 
of  five  per  cent,  on  the  amount  of  a  bond  placed 
in  his  hands  for  collection,  when  tlie  money  is 
paid  into  the  clerk's  ofiice,  and  the  plaintiff'^ap- 
plies  in  person  for  it.  Leach  v.  Strange,  3  Hawks, 
601. 

268.  His  fees  are  not  included  in  the  term 
"  costs."    MDanaU  v.  Page,  Wright,  121. 

269.  A  charge  for  counsel  s  fees,  in  an  estimate 
of  damages  on  which  a  decree  of  the  circuit  court 
of  the  United  States  was  founded,  was  disallowed 
by  the  supreme  court.  ArcamJbel  v.  Wiaeman^  3 
Dall.  306. 

270.  In  pauper  cases,  in  New  Jersey,  the  suc- 
cessful party  may  recover  the  same  attorney's 
fees,  as  are  allowed  by  the  fee  bill  in  other  eases ; 
and  also  reasonable  counsel  fi?es.  BBptweli  v. 
Amwell^  2  Halst.  4. 

271.  An  attorney  cannot  rightfnlly  claim  half 
the  amount  recovered,  because  the  debt  was  des- 
perate; be  should  prove  his  services,  and  may 
recover  the  usual  compensation  therefor.  Christy 
V.  Douglas,  Wright,  485. 

272.  in  the  taxed  bill  of  costs,  on  a  rule  fbr  res- 
titution, attorney  and  counsel's  argument  fee  is 
allowed.     Wilmurt  v.  Rogers,  3  Halst.  272. 

See  Attachment,  309. 

273.  A  retainer  by  a  wife,  to  obtain  a  divorce, 
will  not  be  presumed  to  have  been  at  her  hus- 
band's request,  so  as  to  render  him  liable  to  pay 
the  attorney.    Dorsey  v.  Qoodemno,  Wright,  120. 

274.  An  attorney  at  law  has  a  lien  upon  the 
debt  which  he  has  prosecuted  to  judgment,  for  his* 
fees,  viz.  for  the  tenn,  attorney,  and  travel  fees, 
and  for  all  moneys  expended  by  him  in  prose- 
cuting the  suit.    Ileartt  v.  Ckipman,  2  Aik.  162. 

275.  His  lien  is  no  bar  to  a  bill  in  chancery 
filed  to  obtain  a  set-off,  nor  in  a  trial  at  law. 
Mcoll  V.  J^ieoU,  16  Wend.  446.  See  also  FeopU 
V.  JV«r  York  C.  P.  13  Wend.  649. 

276.  And  he  fa^s  no  lien  on  the  cause  till  judg- 
ment is  entered.    Potter  v.  Mayo,  3  Greenl.  34. 

277.  3efore  judgment,  the  client  may  settie  the 
action,  and  discharge  the  other  party  without  the 
attorney's  consent,  or  reference  to  his  claim  for 
fees,  &o.  ib.  Getchell  v.  Clark,  5  Mass.  309. 
S.  P.  Foot  V.  Tewksbury,  2  Verm,  97. 

278.  An  attorney  has  no  lien  on  a  judgment  of 
his  client,  which  can  vary  or  aflfect  the  rights  of 
a  stranger.  Rumrill  y.  Huntington,  5  Day,  163. 
See  7  Oonii.  221. 

279.  Where,  on  demurrer  to  all  the  material 
counts,  judgment  was  given  for  the  defendant, 
and  he  was  entiUed  to  judgment  as  in  case  of  non- 
suit, on  the  other  counts,  and  his  attornev  gave 
notioe  to  the  plaintiff's  attorney  not  to  make  any 
airangement  with  the  defendant  which  should 
affect  his  claim  for  costs,  it  was  held  that  an 
agreement  between  the  two  attorneys  to  jpiut  off 
the  cause  for  the  purpose  of  setUing  a  claim  be- 
tween the  parties,  and  thereby  stay  the  further 
progress  of  the  suit,  did  not  prevent  the  defend- 
ant^ attorney  from  proceeding  to  move  for  judg- 
ment as  in  case  of  a  nonsuit.  Power  v.  jKent,  1 
Cow.  172. 

260.  The  court  will  protect  the  attorney's  lien 
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for  costs  to  the  same  extent  ••  the^  would  tlie 
rights  of  an  assiffnee.  Bradt  v.  Koonf  4  Cow. 
416. 

281.  In  Miasachusetts  and  Maine,  an  attorney's 
lien  on  a  judgrment  is  ^iven  by  statute  only.  Jmi- 
ker  V.  Cook,  11  Mass.  236.  PoUer  v.  Mayo,  3 
Greenl.  34. 

282.  Bj  statute,  an  officer,  who  holds  execu- 
tions wherein  tiie  debtor  in  one  is  creditor  in  the 
other,  cannot  set  off  the  one  against  the  other,  to 
affect  the  attorney's  claim  for  his  costs  and  dis- 
bursements, ib.  DunkUe  v.  Lackey  13  Mass.  &25. 
See  also  Bradl  ▼.  Koon,  4  Cow.  416.  SkapUy  y. 
BeUows,  4  N.  Hamp.  347. 

283.  The  attorney  has  a  lien  on  a  jud|rinent 
recovered  by  his  client,  for  his  costs,  and  if  the 
defendant,  ailer  notice  from  the  attorney,  pa^  the 
amount  of  the  judgment  to  the  plainttn  without 
satisfying  the  attorney  for  his  costs,  it  is  in  his 
owh  wrong,  and  he  is  liable  to  the  attorney  for  the 
amount  ox  his  bill.  Finder  y.  Morris,  3  Caines, 
165.  Ten  Broeck  v.  De  WiU,  10  Wend.  617.  Mar- 
tin ▼.  Hawks,  15  Johns.  4<^.  Power  ▼.  Ksnt,  1 
Cow  172. 

2ii4.  And  whoever  receiyes,  by  the  client's  as- 
signment, the  attorney's  costs,  Ac,  is  liable 
therefor  to  the  attorney  in  an  action  for  money 
had  and  received.  Heartl  v.  Chipman,  2  Aik. 
162. 

285.  Miter,  where  the  defendant  settles  with  the 
plaintiff  without  notice  from  the  attorney  of  his 
claim.     Grant  v.  Hazeltine,  2  N.  Hamp.  541. 

286.  fiut  the  notice  need  not  be  personal ;  any 
notice,  credible  in  ordinary  circumstances,  that 
the  lien  will  be  insisted  on,  is  sufficient.  Lake  ▼. 
Ingham,  3  Verm.  149. 

287.  A  settlement  of  the  costs,  by  the  defendant 
in  whose  favor  they  are  awarded,  with  the  plain- 
tiff, is  valid,  if  maae  without  any  notice  from  the 
defendant's  attorney  of  any  claim  or  lien,  and 
without  any  collusion  to  deprive  the  attorney  of 
his  costs.  The  People  y.  Hardenbergh,  8  Johns. 
335.  Pinder  v.  Morris,  3  Caines,  16o.  Heartt  v. 
Chipman,  2  Aik.  162. 

288.  Claims  for  extra  services,  or  for  counsel 
fees,  are  not  a  lien  on  the  taxed  costs,  nor  pro- 
tected afainst  the  client's  interference.  8  Johns, 
and  2  Aik.  u^i  svp. 

289.  An  attorney  has  no  lien  on  damages  re- 
covered, before  they  come  to  his  hands,  though  he 
have  a  claim  against  his  client  equal  to  the  amount ; 
and  where  the  plaintiff  has  discharged  the  de- 
fendant from  payment  of  the  damages,  and  the 
costs  and  officer's  fees  are  offered  to  oe  paid,  the 
execution  will  be  ordered  to  be  returned  satisfied. 
5^.  John  v.  Diefendorf,  12  Wend.  261. 

290.  He  has  a  lien  on  his  client's  papers  in  his 
possession,  but  not  on  any  thing  belonging  to  his 
client,  till  it  is  in  his  possession,  ib, 

291.  Where  the  plaintiff,  in  the  supreme  court, 
recovers  less  than  ^50,  the  lien  of  his  attorney 
extends  only  to  the  balance  due  after  deducting 
the  defendant's  costs,  and  does  not  affect  the 
equitable  ri^ht  of  set-off  between  the  parties ;  and 
that,  notwithstanding  the  plaintiff  is  insolvent. 
Porter  v.  Lane,  8  Johns.  357. 

292.  In  several  suits  between  the  same  parties, 
if  the  defendant  has  judgment  in  some,  and  the 
plaintiff  recovers  damages  in  others,  the  costs  on 
the  judgment  for  the  defendant  may  be  set  off 
against  the  damages  recovered  by  the  plaintiff, 
but  not  against  his  costs.  Cole  y.  Grant,  2  Caines, 
105.     S.  F.  Deooy  v.  Bowyer,  3  Johns.  247. 

V.  When  Service  of  JCotiee  and  other  Papers  may 
be  made  on  an  Attorney;  and  how  to  be  made. 

293.  Notice  may  be  given  to  the  attorney  at 


law,  when  the  pMty  li  o«t  if  tihe  flile.  Sa^aga 
y.  Rice,  Martin,  90. 

294.  It  seems  that  a  notice,  requiring  aecuritr 
for  costs,  is  sufficient,  if  given  to  the  plaintiff « 
attorney  at  law.     Vance  v.  Bird,  4  Munf;  364. 

296.  But  notice  of  taking  depositions  is  not 
sufficient,  if  given  to  the  attorney  at  law,  in  th* 
absence  of  the  principal  from  the  commonwealth, 
but  ought  to  be  given  to  the  agent,  or  attorney  in 
fact ;  or  (if  there  be  none)  by  publication  in  the 
manner  prescribed  by  law.  CeJuU  y.  PinUmy, 
4  Munf.  371. 

296.  Still  the  attorney  at  law  may  consent  to 
receive,  or  may  wave,  notice,  and  shall  not  be 

Ssrmitted  afterwards  to  object  the   want  of  it. 
uddicum  y.  Kirk.  3  Craneh,  293. 

297.  In  Massachusetts,  such  notice  to  the  at- 
torney of  record  is  sufficient,  though  he  appeared 
without  authority.  Smith  v.  Bowditek,  7  Pick. 
137. 

296.  In  Pennsylvania,  the  general  rule  is,  that 
all  notices,  where  the  party  has  a  known  attorney, 
must  be  given  to  that  attorney,  or  his  ^ff^ot,  and 
not  to  the  party  himself.    Ihtnkin  v.  VaJbraitk^ 

1  Browne,  15. 

299.  Therefore,  notice  of  filing  a  report  of  ref« 
erees  may  be  given  to  the  known  attorney  of  tht 
party,  to. 

3w).  By  the  practice  of  the  supreme  court,  a 
rule  to  snow  cause  of  action  is  well  served  on 
the  plaintiff's  attorney.  Hutcheson  v.  Johnson,  1 
Binn.  59. 

301.  But  if  the  plaintiff  lives  out  of  the  state, 
the  court  will,  under  proper  circumstances,  grant 
time.  ih. 

302.  Where  a  party  residing  out  of  the  juris- 
diction of  the  court,  has  obUined  a  judgment 
which  is  sought  to  be  enjoined,  service  of  the 
process  upon  the  attorney  at  law  will  be  suffi- 
cient; but  where  the  action  at  law  is  totally 
unconnected  with  the  subject  of  the  injunction, 
such  service  is  not  to  be  made.    Hitner  y.  SmckUy. 

2  Wash.  C.  C.  465. 

303.  Where  a  rule  of  court  requires  notice  to  be 
^ven  to  the  opposite  party,  notice  to  his  attorney 
IS  not  sufficient.  ICash  v.  GUkeson,  5  S.  d&  R. 
352. 

304.  Service  of  notic«  by  one  who  is  substituted 
for  the  attorney  originally  retained  is  of  no  avail, 
unless  notice  is  first  regularly jriven  of  the  sub- 
stitution.    Jerome  y.  Boeram,  1  Wend.  293. 

305.  Where  an  attorney  is  retained,  service 
must  be  made  on  him,  and  not  on  the  party. 
WarddLv.  Eden,  2  Johns.  Cas.  121.  Coleman, 
137.  Although  he  was  only  constituted  attorney 
to  confessjuogment.  tfr. 

306.  Wherever   an   attorney  is  employed,  al- 
though afler  it  is  too  late  to  plead,  yet  he  is  enti-  ' 
tied  to  all  subsequent  notices.    Van  Loon  v.  Driggs, 
Coleman,  50. 

307.  To  make  the  service  of  a  notice  good,  H 
must  be  shown  that  every  thing  has  been  done  to 
bring  it  home  to  the  party.  Gelston  v.  Swartwout, 
1  Johns.  Cas.  136.    Coleman,  76. 

306.  The  service  must  be  on  some  person  in  the 
office,  and  belonging  there ;  if  no  person  be  there, 
it  must  be  on  some  one  in  the  house  where  the 
attorney  resides,  or  where  his  office  is  kept ;  and, 
if  there  be  no  person  there,  it  may  be  left  in  the 
office,  ib.    Anon.  1  Caines,  73. 

309.  When  a  paper  is  served  on  a  person  m  the 
attorney's  office,  a  relation  between  the  person 
served  and  the  attorney  must  be  shown.  Rath' 
bone  y.  Blackford,  1  Cames,  343. 

310.  Service,  by  leaying  a  P«per  in  an  attorney's 
office,  is  bad,  unless  the  affidavit  state  that  there 
was  no  one  in  the  office.  *  Jackson  v.  Gardner,  9 
Ctdnes,  95. 
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311.  Ser^ce  of  a  notice  on  an  attorney,  or  his 
elerk,  in  his  office,  at  10  o'clock  In  the  evening, 
is  jTOod.     Cooper  v.  Cartj  8  Johns.  360. 

312.  Service,  by  leaving  a  paper  at  an  attorney's 
lodgings,  is   not  sufficient;  it  shoald   be  served 

Sersonolly  on  the  attorney,  or  left  in  his  office. 
ackson  V.  Eaeker,  1  Johns.  Cas.  931. 

313.  Service  on  a  person  in  the  attorney's  office, 
who  appeared  to  be  one  of  his  family,  is  not  suffi- 
cient; especially  where  the  receipt  of  it  is  de- 
nied, and  no  reafuin  shown  why  a  better  service  was 
tiot  made.    Salter  v.  Bridgen^  1  Johns.  Cas.  244. 

314.  But,  in  another  case,  service  on  the  attor- 
ney's brother,  who  happened  to  be  in  his  office, 
was  held  sufficient.  WarddL  v.  Edtn,  2  Johns. 
Cas.  121.     Coleman,  137. 

315.  Where  the  attorney  of  one  of  the  parties 
resided  out  of  the  city  of  New  York,  but  within  40 
miles,  and  had  an  agent  in  the  city,  service  of  a 
notice  in  the  cause  on  such  agent,  in  vacation,  was 
not  sufficient.    Hunt  v.  Onderdonk^  3  Johns.  149. 

316.  Service  of  a  notice  on  an  agent,  in  vaca- 
tion, of  a  motion  to  be  made  in  term,  need  not  be 
on  the  agent  of  the  attorney  in  that  place  only  in 
which  the  court  is  to  sit.  Chapman  v.  Raymond, 
6  Johns.  360.  S.  P.  Caines  ▼.  Gardner.  11  Johns. 
89. 

317.  An  affidavit  of  service  on  an  attorney's 
clerk  must  state  that  he  was,  at  the  time,  in  the 
attorney's  office.  Paddock  v.  HeefrM,  Coleman, 
135.  2  Johns.  Cas.  117.  If  it  do  not  sUte  where 
the  senrice  was  made,  it  is  defective.  Jaekton  v. 
Giles,  3  Cainea,  88.  But  it  need  not  specify  the 
clerk's  name.  Tremper  v.  Wright,  2  Caines,  102. 
Delivery  of  papers  to  the  clerk,  while  be  »  in  the 
office,  is  a  valid  service,  though  the  attorney  be 
also  there.    Jackton  v.  Yale,  1  Cow.  215. 

318.  Affidavit  of  service  on  an  attorney's  agent, 
b^  leaving  it  at  his  dwelling-house,  should  state 
his  absence,  and  to  whom  it  was  delivered.  Holmes 
y.  miUamSf  3  Caines,  126. 

319.  Where  two  attorneys  are  jointly  concerned 
Ibr  a  party,  and  have  no  joint  agent,  papers  may 
be  serveo  by  affixing  them  in  the  clerk's  office. 
Jackson  v.  SUles,  11  Johns.  195. 

320.  Where  an  attorney  boards  at  one  dwelling- 
house,  and  has  his  office  m  another,  and  is  absent, 
leaving  no  one  in  his  office,  the  service  of  papers 
shoulcT be  by  delivery  to  some  one  belonging  to 
the  house  where  he  boards.  L/Uhrop  y.  J^uUvini, 
2  Cow.  484. 

321.  If  two  attorneys  are  in  partnership,  though 
doing  business  in  the  name  of  one,  service  of  pa* 
pera  on  either,  whether  in  his  office  or  abroad  on 
business,  is  sufficient.      Lansing  v.  ATKillup,  7 

Cow.  416.  ; 

322.  Service  of  papers  at  an  attorney's  office,  in 
the  city  of  New  Tork,  should  be  within  office 
hours,  which  commence  at  nine  o'clock,  A.  M. 
Service  there,  by  affixing  the  paper  on  the  door 
of  Ute  office,  which  was  locked,  no  one  being 
present,  is  not  good  service.     Oshiel  v.  De  Graio, 

6  Cow.  63. 

32^.  Distance  between  attorneys'  residence,  by 
which  to  determine  when  service  of  papers  may 
be  on  the  agent,  is  to  be  computed  by  the  usually 
travelled  route  ;  not  the  mail  route,  unless  that  lie 
the  usually  travelled  one.     Smith  v.  If^raham, 

7  Cow.  419. 
324.  Serving  notice  of  retainer  on  the  a^ent, 

during  vacation,  the  attorneys  residing  within 
forty  miles  of  each  other,  is  not  such  service  as 
calls  on  the  attorney,  whose  agent  was  served,  to 
deny  the  receipt,  on  a  motion  to  set  aside  a  de- 
fault entered  in  disregard  of  the  notice.  Lynes  y. 
Schooley,  7  Cow.  516. 


of  the  court,  is  good  service.     Champlin  y.  Fonda^ 
4  Johns.  Ch.  62. 


VI.    Agents  and  Clerks  of  an  Attorney,  and  JCotiee 
to  appoint  a  new  Attorney. 

326.  By  rules  of  the  supreme  court  of  New 
York,  every  attorney  residing  in  Albany  or  New 
York  must  have  an  agent  in  the  other  of  those 
places,  and  every  attorney  residing  elsewhere 
most  have  an  agent  in  each  of  thoee  places,  and 
in  Ulica.  The  agent  must  be  an  attorney,  and  his 
appointment  must  be  in  writing,  and  filed  in  tl^ 
clerk's  office  in  the  place  where  he  resides ;  and 
the  clerk  must  keep  a  book  of  the  names  of  the 
agents  and  of  tlie  attorneys  appointing  them.  1 
Johns.  Dig.  81. 

327.  But  deputy  clerks,  in  either  of  the  offices 
of  the  state,  may  be  appointed  agents.  4  Johns. 
498. 

328.  Where  two  attorneys  are  jointly  concerned 
for  a  party,  they  must  have  a  jdint  agent  appointed 
under  the  rules  of  the  court.  Jtukson  v.  StUes^ 
11  Johns.  195. 

329.  During  an  attorney's  absence,  his  clerk 
r^resents  him  as  to  all  ordinary  busmess  of  the 
office ;  and  if  the  cleik,  in<the  attorney's  abseme, 
receive  an  amended  plea,  &c.,  and  agree  to  wave 
a  rule  for  such  amendment,  the  agreement  will 
bind  the  attorney.  Power  y.  Kera,  1  Cow.  211. 
See  Ante^  V.  as  to  notices  on  agents  and  clerks. 

330.  If  the  attorney  of  one  of  the  parties  be- 
comes incapable  of  conducting  the  suit,  the  op- 
posite party  must  give  him  notice  to  appoint  a 
new  attorney ;  otherwise,  he  is  not  bouno  to  take 
notice  of  the  proceedings.  Given  y.  Driggs,  3 
Caines,  150. 

331.  Personal  notice,  or  such  as  the  court  will 
deem  tantamount,  must  be  given ;  thirty  days  is 
sufficient  notiee,  and  it  need  not  be  by  rule  of 
court,  t^. 

332.  A  notice  to  appoint  another  attorney  must 
be  served  on  the  party ;  putliag  it  up  in  the  clerk's 
office,  or  ^ving  notice  or  subsequent  proceedings, 
is  insufficient.  Hi'dreth  v.  Harvey,  3  Johns.  Cas. 
300.  See  also  I>ttmeU  y.  Harrison,  I  Har.  &,  J. 
139. 

333.  An  attorney,  who  is  not  the  regular  at- 
torney in  the  cause,  may  sue  execution  in  his  own 
name  without  any  formal  substitution.  I%orp  v. 
Fowler,  5  Cow.  446. 


VII.     When  a  Warrant  of  Attorney  can  he  catted 
for;  its  Construction,  &c. 

334.  In  Maryland,  it  is  not  required  that  an  at- 
torney should  have  a  warrant  to  authorize  him  to 
appear  in  a  suit ;  and  the  English  rules  of  prac- 
tice on  that  subject  are  not  applicable  in  that  state. 
Henck  v.  Todhunter,  7  Har.  dt  J.  27b.  See  also 
1  Bailey,  448. 

335.  In  Pennsylvania,  a  power  of  attorney  is 
never  filed  nor  ffiven,  unless  demanded  by  the 
other  party,  which  very  seldom  happens;  if  it  is 
procured  a(ler  demand,  it  is  sufficient.  Lynch  v. 
Commonwealth,  16  S.  dk  R.  368.  Campbell  y. 
Oalbreath,  5  WatU,  423.    See  AnU,  II. 

336.  If  an  attorney  is  called  on  to  produce  his 
power  to  appear  in  a  justice's  court  in  New  York, 
the  execution  of  it  must  be  duly  proved.  Tim- 
merman  v.  Mnrrison,  14  Johns.  3^. 

337.  The  court  may,  at  any  time,  call  upon  the 
plaintiff's  attorney  for  his  warrant  to  sue  ;  but  if 
satisfied,  either  by  production  of  the  warrant,  or 
even  by  parol  evidence,  that  the  attorney  acts  by 
authority,  they  will  not,  in  a  aommary  way,  arrest 


3^    Where  a  solicitor  files  a  bill,  in  person,  as    the  proceedings.      King  of  Spain  v.   Olivtr,  8 
plaintiff,  a  notice  served  on  his  agent,  as  solicitor  j  Wash.  C.  C.  429. 
VOL.  I.  43 
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338.  And  the  court  refused  to  order  a  commie- 
eioa  to  stay,  until  the  attorney,  'applying  for  the 
ooramission,  filed  his  warrant  BotuUer  ▼.  Jakn- 
ton,  2  Browne,  17. 

^9.  A  motion  for  a  rule  on  the  plaintiff  to  file 
his  warrant  of  attorney,  must  be  made  before  plea 
pleaded.  Merder  r.  Mereier,  2  Dall.  142.  S.  P. 
SuUon  V.  CoU,  3  Pick.  232.    5  Watts,  423. 

340.  Where  a  special  power  of  attorney  was 
given  to  A,  to  institute  a  suit,  and  afterwards  a 
general  power  had  been  given  to  B,  it  was  held 
that  the  power  to  B  was  sufficient  for  the  purpose 
of  executing  a  release  of  the  claim  for  which 
A  had  brought  suit  (^uesnd  v.  Mtusy^  1  Dall. 
449. 

341.  When  a  judgment  b  once  entered  on  a 
warrant  of  attorney,  it  becomes  functus  afcio. 
Martin  v.  Ra,  6  S.  &  R.  296.  Neff  t.  Barr,  14 
S.  Sl  R.  170.     Campbell  t.  Carman,  Addis.  267. 

342.  Judgment  was  entered  in  the  common 
pleas  of  Delaware  county,  under  a  bond  and  war- 
rant of  attorney,  tBe  warrant  being  directed  to  W. 
L.,  attorney  of'^the  supreme  court  or  any  other  at- 
torney in  said  court,  or  any  court  elsewhere,  &c., 
empowering  the  attorney  to  appear  in  a  suit  there 
brought,  or  to  be  brought,  on  said  obligation,  Ate., 
and  to  confess  judgment  thereon  for  ^3000.  A 
judgment  afterwards  entered  thereon  m  the  dis- 
trict court  was  set  aside.  Livezly  v.  Pennock,  2 
Browne,  321. 

343.  But  a  judgment  confessed  in  a  second 
county  on  a  warrant  of  attorney,  is  not  absolutely 
void,  for  a  sale  under  it  would  vest  a  good  title  in 
the  sheriif 's  vendee.  But  the  attorney  who  en- 
tered such  judgment,  or  the  obligee,  if  it  was  en- 
tered by  him,  would  be  answerable  for  the  conse- 
quences. Martin  v.  Rez,  6  S.  &  R.  296.  Ae^  v. 
Barr,  14  S.  A  R.  170. 

344.  Whether  a  warrant  of  attorney,  to  confess 
judgment  in  the  court  of  common  pleas  for  the 
county  of  Bucks,  or  in  "  any  other  court,"  will 
authorize  a  confession  of  judgment  in  the  supreme 
court?   Kirkbride  r.  Durdm,  1  Dall.  288. 

345.  A  warrant  to  confess  "  judgments  **  means 
only  a  second  judgment,  the  first  being  set  aside ; 
and  not  two  judgments  subsisting  at  once.  Fair' 
child  v.  Camac,  3  Wash.  C.  C.  558. 

346.  A  warrant  of  attorney  given  by  two  per- 
sons, authorizing  an  attorney  to  appear  to  an  ac- 
tion to  be  brought "  against  us,"  ana  confess  judg- 
ment "against  us,"  will  not  authorize  the  con- 
fession and  entry  of  a  judgment  against  one  of 
them,  thoueh  the  other  be  dead  at  the  time  the 
judgment  is  entered.  Hunt  v.  Chamberlinf  3 
Halst.  336. 

347.  In  Tennessee,  an  attorney  must  show  his 
authority  whenever  the  opposing  party  requires  it. 
Gillespie's  case,  3  Terg.  3^. 

348.  In  Kentucky,  the  adverse  party  can  de- 
mand the  attorney  8  authority  only  where  he 
shows  his  rights  are  jeoparded  without  it,  or  that 
he  was  disturbed  by  being  brought  into  litigation 
without  the  consent  of  the  other  party.  M Alex- 
ander V.  Wright,  3  Monr.  194. 

349.  That  the  suit  is  prosecuted  ibr  the  use  of 
another,  in  whose  derivation  of  right  to  the  de- 
mand there  is  a  manifest  defect,  is  a  presumption 
which  ought  to  put  the  attorney  to  show  his 
authority,  ib. 

350.  Judgment  cannot  be  entered  up,  on  a  war- 
rant of  attorney  to  confess  judgment,  after  the 
death  of  the  person  who  gave  it.  Wood  v.  Hop- 
kins,  2  Pen.  689.    MUnor  v.  MUnor,  4  Halst.  93. 

351.  A  feme  sole  gave  a  power  of  attorney  to 
confess  a  judgment,  then  married,  and  the  hus- 
band ran  away.  The  court  would  not  permit  judg- 
ment to  be  entered  on  this  warrant  against  the 
husband  and  wife:    Anon,  2  P6n.  973. 


352.  The  court  may,  In  its  diaeretioii,  leqabe  • 
warrant  to  be  produced,  on  proof  that  an  attoniey 
is  proceeding  without  authority.      AUtn  ▼.  Gretm^ 

1  Bailey,  448. 

353.  Where  a  bond,  with  warrant  of  attorney  to 
confess  judgment,  is  given  to  a  married  woman, 
the  judgment  cannot  m  entered  up  in  the  name 
of  the  husband  and  wife,  in  the  orainaqr  way  of 
entering  up  judgments  on  bonds  and  warrants  of 
attorney,  (i.  e.  by  application  to  a  sin^  judge,  in 
the  manner  directed  by  the  act,)  but  there  muiA 
be  a  special  application  to  the  court  Itins  t. 
French,  2  Halst  27. 

354.  An  attorney  or  solicitor,  appearing  for  m, 
corporation,  need  not  show  a  warrant  of  attorney 
under  the  corporate  seal.  Osbani  v.  Bank  Jf 
United  States,  9  Wheat  736. 

355.  "  Power  of  attorney,"   ez  vt  termini,  im- 

Psrts  a  sealed  instrument     CutUr  y.  Haven,  8 
ick.  490. 

356.  A  letter  of  attorney  given  by  an  infant  is 
void.    Pyle  v.  Craven,  4  Litt.  21. 

357.  In  an  action  on  a  judgment  for  costs,  the 
defendant  cannot  well  plead  that  the  attorney, 
who  brought  the  action  in  which  the  judgment 
was  rendered,  had  no  authority  to  commence  it 
St.  Albans  v.  Bush,  4  Verm.  58. 

358.  As  between  the  plaintiff  and  the  defend- 
ant, an  attorney  is  a  competent  witness  to  prove 
his  authority  to  appear  in  the  suit  FoUy  v.  Smith, 
7  Halst.  140.  Caniff  v.  Mjfres,  15  Johns.  246.  7W- 
lock  V.  Cunningham,  1  Cow.  256.   PixUy  v.  BmttSm 

2  Cow.  421. 

VIII.  Misconduct  of  an  Attorney,  and  how  far  a 
Client  will  be  protected  m  his  Dealings  with 
his  Attorney. 

See  Attachmeitt,  V.  (d.)  (f.)    Cbampxrtt. 

359.  Where  one  is  made  lessor  in  ejectment 
without  his  authority,  the  plaintiff^s  attorney,  and 
not  he,  is  liable  for  the  costs.  PeopU  r.  Brmdt, 
6  Johns.  318. 

360.  So,  if  A,  not  having  any  interest  in  the 
land,  permit  B  to  use  his  name,  as  a  lessor  of  the 
plaintiff  in  ejectment,  on  condition  that  he  should 
not  be  at  any  further  expense,  and  B  employs  an 
attorney  to  brin^  the  suit  in  the  name  of  A,  with- 
out informing  him  of  the  condition  annexed  to  the 
authority,  and  A  is  compelled  to  pay  costs,  he  hn 
a  remedy,  not  only  against  B,  but  against  the  at- 
torney, although  the  latter  was  ignorant  of  the 
condition.    Bradt  v.  Walton,  8  Johns.  296. 

361.  .The  purchase  of  a  senior  judgment,  by  a 
junior  judgment  creditor  who  is  an  attorney  at 
law^  is  not  void  within  the  statute  "  to  prevent 
abuses  in  the  practice  of  tiie  law,"  if  it  be  made 
for  the  mere  purpose  of  securing  the  younger 
debt.  That  statute^  being  penal,  is  not  to  be  ex- 
tended by  construction,  yan  Rensselaer  v.  Sher- 
iff,  &c.  1  Cow.  443.  See  Seating  v.  Brinckerhaf^ 
5  Johns.  Ch.  329. 

362.  An  indictment  against  an  attorney,  dec, 
upon  that  statute,  for  buying  a  note,  need  not 
allege  that  he  bought  the  note  with  intent  to 
prosecute,  &c.,  nor  that  the  note  has  been  prose- 
cuted ;  nor  need  it  show  when  it  became  due,  ite 
amount,  or  other  circumstances  from  which  an 
intent  to  prosecute  is  to  be  inferred.  The  act  of 
buying  is  the  ofience,  unless  it  come  within  the 
proviso  of  the  statute ;  whfeh  it  is  for  the  defend- 
ant to  show.     People  y.  WaUnidge,  6  Cow.  512. 

3  Wend.  120. 

363.  The  indictment  may  conclude  "contrary 
to  the  form  of  the  stetute,"  in  the  singular ;  and 
an  omission,  in  reciting  ite  titie,  of  the  word  the, 
after  the  practice  of,  will  not  vitiate  the  indict- 
ment   6  Cow.  tt^'  sup. 
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.  364.  To  bring  an  allorn«y  within  tbe  ftviied 
ia«r  prohibitinf  him  to  buy  a  chose  in  action,  there 
mutt  have  been  an  intent  to  proaecute.  JVUliams 
T.  Matdieu>8,  3  Cow.  252. 

365.  Advances  b^  an  attorney  to  his  client  from 
motives  of  hamanitji  long  after  action  brought, 
are  not  a  violation  of  the  statute  prohibiting  ad- 
vances in  consideration  of  a  security  for  the  pay- 
ment of  money  being  lefl  with  an  attorney  ior 
collection.    Bristol  v.  Dana,  12  Wend.  142. 

366.  An  agreement  by  an  attorney  with  tbe 
agent  of  a  third  person,  that  if  such  agent  will 
employ  the  attorney  to  collect  demands  due  to  the 
principal,  the  attorney  will  i>ay  to  the  affent  a  por- 
tion of  the  fees  of  collection,  is  prohibited  by 
statute  in  Massachusetts,  and  will  not  support  an 
action.    Alien  v.  Hawks,  13  Pick.  79. 

367.  In  an  action  by  the  attorney  aj^ainst  the 
agent,  for  services  in  the  collection  of  such  de- 
mands, parol  evidence  is  admissible  to  prove  such 
agreement,  though  the  defendant  has  ffiven  the 
attorney  a  written  promise,  in  terms  not  ulegal,  to 
pay  for  such  services,  ib. 

368.  A  person  intrusted  with  the  business  of 
another,  as  attorney  or  agent,  ought  not  to  make 
that  business  an  object  of  interest  or  profit  to  him- 
self.   Howel  V.  Baler,  4  Johns.  Ch.  118. 

369.  The  court  will  always  look  into  the  deal- 
ings between  attorney  and  client,  and  euard  the 
latter  from  imposition.  Starr  v.  Vanaerhsyden, 
[>  Johns.  253. 

370.  The  law  will  not  permit  an  attorney  to 
avail  himself  of  tbe  circumstances  arising  out  of 
that  relation,  to  make  a  contract,  relative  to  the 
property  in  litigation,  to  the  disadvantage  of  his 
client.    MUes  v.  Ervin,  1  M'Cord  Ch.  SSi. 

371.  Every  contract  between  persons  hoUing 
such  relation  is  not  necessarily  void ;  but  the  law 
looks  with  jealousy  upon  such  contracts,  on  ac- 
count of  the  influence  of  the  attorney  over  hi» 
client.  He  must  show  that  he  has  not  used  it  to 
the  prejudice  of  his  client,  and  that  the  client  was 
as  well  advised  on  the  subject  as  himself,  and  that 
he  gave  a  full  and  fair  price.  ib»  See  also  Bibb  v. 
amStk,  1  Dana,  582. 

379.  A  court  of  equity  will  not  suffer  an  attor- 
ney to  extort  unreasonable  sums  from  a  client, 
pending  a  suit  Pkdps  v.  Overton,  4  Hay  w.  292. 
See  also  Rose  v.  MtjnaU,  7  Terg.  30. 

373.  A  promise  by  an  attorney  to  his  client, 
daring  the  pendency  of  a  suit,  to  indemni^  him 
against  the.  conse<}uences  of  it,  is  voidj  being 
without  consideration.  MiUhtU  v.  BdL,  1  Tay- 
lor, 61. 

374.  Hard  bargains  between  a  client  and  his 
attorney,  if  made  under  the  pressure  of  adverse 
eircujnstanccs,  will  be  relieved  against  in  chan- 
cery. Downing  v.  Major,  2  Dana,  228.mSee  7 
Yerg.  30. 

375.  Where  judgment  was  entered  at  the  suit 
of  an  attorney  against  his  client,  bv  virtue  of  a 
bond  and  warrant,  by  confession,  andf  part  of  the 
suiu  for  which  the  judgment  was  entered  was 
costs,  the  courlllirected  the  clerk  to  inquire  into 
the  consideration  of  the  bond,  and  require  the  at* 
torney  to  produce  proof  of  the  consideration,  or 
answer  to  interrogatories  on  oath ;  and  the  costs 
so  included  in  the  bond  to  be  taxed,  and  to  report 
thereon  to  the  court,  and  all  proceedings  on  tbe 
judgment,  in  the  mean  time,  to  be  stayed.  Starr 
V.  VoMderkeyden,  9  Johns.  253. 

376  Where  an  attornev  at  law,  who  had  ac- 
quired, as  such,  a  knowledge  of  the  grounds  of  a 
claim  to  certain  goods,  purchased  of  the  claimants 
all  their  right  for  a  very  inadequate  consideration, 
and  prosecuted  a  suit  for  his  own  benefit,  and 
recovered  judgment  for  the  whole  amount^  the 

ignment  was  held   to  be  void,  and  on   the 


assignors  refunding  the  consideration  paid,  a  per* 
petual  iniunction  was  awarded.  Arden  v.  Patter' 
son,  5  Johns.  Ch.  44. 

377.  A  deed  from  a  client  to  his  attorney  and 
counsel,  for  the  consideration  of  affection,  and 
also  for  a  sum  of  money,  but  not  one  third  of  the 
value  of  the  land  conveyed,  will  not  be  set  aside, 
without  evidence  of  incapacity  or  imbecility  in 
the  grantor,  or  of  fraud  and  imposition  by  the 
grantee.  Wendell  v.  Van  Rensselaer,  1  Johns. 
Ch.  344. 

378..  Where  the  plaintiff's  attorney  purchased 
at  sheriff's  sale,  for  the  sum  of  10  dollars,  the  farm 
of  the  defendant,  worth  2000  dollars,  on  an  execu- 
tion upon  which  not  more  than  80  dollars  was 
due,  it  was  held  that,  under  the  circumstances,  the 
purchase  was  to  be  considered  in  trust  for  the  re- 
spective interests  of  the  parties ;  and  the  debtor, 
on  a  bill  filed  by  him  for  that  purpose,  was  allowed 
to  redeem  the  estate  on  paying  the  balance  due  on 
the  execution,  and  the  purchase  money,  with  in- 
terest. Howel  v.  Baker,  4  Johns.  Ch.  118.  See 
Forman  v.  Hunt,  3  Dana,  617. 

379.  The  noes  inadequacy  of  the  price,  con- 
nected with  Uie  fact  that  the  sale  was  on  a  stormy 
da^,  when  no  person,  exeunt  the  attorney  and  the 
officer,  was  present,  was  held  sufficient  to  warrant 
the  inference  of  fraud.  4  Johns.  Ch.  118. 

380.  An  attorney,  conducting  a  sale  of  real 
estate  on  execution,  cannot  purcnase  the  land  for 
his  own  benefit,  to  tbe  prejudice  of  his  client,  for 
a  less  sum  than  the  amount  of  the  claim  on  which 
it  is  sold.    Leisinring  v.  Black,  5  Watts,  303. 

381.  If  there  be  two  plaintiffs  in  the  execution, 
he  cannot  purchase  for  the  benefit  of  one  without 
the  consent  of  the  other,  for  less  than  the  whole 
sum ;  and  if  he  do  so  purchase,  and  the  sheriff 
make  a  deed  to  one  of  tne  plaint^s,  there  is  a  re- 
sulting trtist  for  both,  ib, 

382.  An  attorney,  or  agent,  who  by  his  miscon- 
duct renders  it  necessary  for  the  injured  party  to 
resort  to  chancery,  shall  pay  costs.  Respass  v. 
Morton,  Hardin,  SS6. 

IX.    Attorney  General,  and  other  Attorneys  for  the 
StaU,  United  States,  &c. 

383.  In  a  criminal  trial,  not  more  than  two  coun- 
sel will  be  allowed  to  manage  the  prosecution  in 
behalf  of  the  government.  Commonwealth  v- 
Knapp,  9  Pick.  496. 

384.  An  attachment  for  a  contempt,  against  a  ju- 
ror for  non-attendance,  is  not  an  action  for  which 
the  attorney  general  can  receive  a  fee  for  appearing 
on  behalf  of  the  state.  Martin  v.  State,  1  Har.  £ 
J.  721. 

385.  He  is  entitled  to  tbe  fees  allowed  him  by 
law,  in  all  the  courts  through  which  the  cause  may 
pass,  whenever  the  defendant  is  ordered  to  pay 
costs.  Fields  v.  StaU^  Mart  &  Yerg.  168.  And 
it  is  his  duty  to  appeal  in  all  cases  where  he  thinks 
the  state  has  been  injured,  ib. 

386.  In  case  of  a  scire  facias  against  a  delinquent 
juror,  the  solicitor  general  is  entitled  to  a  fee 
whenever  costs  are  given  against  the  juror.  State 
V.  Whitsenhtint,  1  IVIurph.  f&T. 

387.  State  attorneys  are  informing  officers  with- 
in the  meaning  of  the  law  concerning  costs  in 
criminal  prosecutions.  Fowler  v.  Bishop,  1  Root, 
198. 

388.  Where  a  defendant  removes  an  indictment 
into  the  supreme  court,  and  carries  it  down  into 
the  circuit  court  for  trial,  the  attorney  for  the  state 
cannot  tax  his  costs  as  in  civil  actions,  but  is  en- 
titled only  to  his  regular  fees,  as  in  criminal  cases. 
Slate  V.  Reed,  3  HsTst.  178. 

389.  A  county  attorney  is  not  entitled  to  have  a 
fee  taxed  for  his  benefit  on  a  »cirt  facias  issued 
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to  ft  guardian)  under  the  North  Carolina  atatute 
of  iSM).  CoiaUy  Court  of  Randolph  v.  JokntoUf 
3  Hawks,  23d. 

390.  Where  a  jury  was  instructed  that  the  term 
of  imprisonment  for  a  certain  offence  was  not  less 
than  two  years  nor  more  than  three,  when  by  law 
it  was  not  less  than  one  year  nor  more  than  three, 
and  the  verdict  found  the  prisoner  guilty,  and  as- 
certained the  term  of  his  imprisonment  to  be  two 
years,  whereupon  the  commonwealth's  attorney 
remitted  one  year  of  the  imprisonment,  and  the 
prisoner  was  sentenced  to  one  year's  imprison- 
ment ;  it  was  held  that  the  attorney  had  no  power 
to  make  such  remission,  and  that  it  was  therefore 
merely  void.  AUen  ▼.  Cotnmonwealth,  2  Leigh, 
727. 

391.  Attorney  general  cannot,  by  agreement 
with  defendants  in  a  state  proseoution,  control  or 
postpone  the  payment  of  a  fine.  He  has  no  pow- 
er over  a  -juagment,  except  as  to  his  own  fees. 
BemuU  ▼.  SuUb,  2  Terg.  472. 

392.  Where  leave  was  granted  to  file  an  infor- 
mation against  a  justice  or  the  peace,  it  was  held 
tliat  the  attorney  genera]  must  allow  his  name  to 
be  used,  pro  format  by  the'  prosecutor;  and  that 
he  was  not  obliged  1x>  nle  and  prosecute  it  himself, 
no  &e  beinff  provided  for  suoh  service.  RsMpub- 
lica  V.  Gri^Uis,  2  Dall.  112. 

393.  It  18  not  the  attorney  general's  duty  to  at- 
tend to  the  prosecution  of  qui  tarn  or  popular  ac- 
tions. Matter  of  Attorney  General,  Mart  &,  Terg. 
285. 

394.  Where,  by  the  constitution  of  South  Caro- 
lina, of  1778,  it  was  declared  that  the  attorney 
genera]  should  hold  his  office  for  two  years,  and 
the  act  of  1791  assimilated  the  privileges  and 
tenure  of  office  of  solicitors  to  those  of  the  at- 
torney general,  it  was  held  that  the  tenure  of  of- 
fice by  solicitors  was  for  two  years,  and  until 
another  should  be  appointed.  Jeter  v.  Sfoto,  1 
M'Cord,  234. 

395.  If  the  attorney  general  of  the  United 
States  permits  his  appearance  (which,  by  uniform 
practice,  the  clerk  of  the  supreme  court  enters  in 
all  cases  in  which  the  United  States  are  parties) 
to  pass  for  one  term,  it  is  conclusive  on  him ;  but 
he  may  withdraw  such  appearance,  at  the  first 
term.    Farrar  v.  United  States,  3  Pet.  459. 

396.  A  district  attorney  (in  New  York)  is  not 
liable  for  clerk's  fees,  accruing  in  the  course  of 
suits  for  fines,  and  forfeitures  upon  reeognizances, 
unless  such  fees  are  in  fact  ^collectea  by  him. 
PeovU  V.  Van  Wvek,  4  Cow.  260.     1  Wend.  17. 

397.  The  board  of  supervisors  are  not  bound  to 
allow  him  a  compensation  for  services  in  suing 
for  forfeitures  on  recognizances,  but  only  for  the 
services  which  arise  in  the  coni  se  of  criminal  pro- 
ceedings, ib.  The  district  attorney  ought  not  to 
attend  the  grand  jury,  except  to  advise  them  on 
reooest.  ib. 

wl96.  Where  several  claims  were  filed,  and  be- 
fore further  proceedings  were  had,  congress  re- 
mitted the  forfeiture,  on  payment  of  duties,  costs, 
and  charges,  the  district  attorney  of  the  United 
States  was  held  entitled  to  $17  on  each-  claim. 
The  Frauds,  1  Gallis.  453. 

399.  Where  part  of  the  services  in  a  cause  are 
rendered  in  the  time  of  one  district  attorney,  and 
part  in  the  time  of  his  successor,  an  apportion- 
ment of  fees  must  be  made  according  to  an  esti- 
mate of  their  comparative  services.  Ex  parte 
Robfnns,  2  Gallis.  3&). 

400.  The  prosecutor  for  the  state  cannot  em- 
ploy counsel  to  aid  in  the  prosecution,  but  the 
state  may  do  it.  Gillespie*s  case,  3  Ter^r.  325.  So 
the  state  can  employ,  or  the  courts  appoint,  coun- 
sel, if  the  regular  prosecuting  officer  is  unable,  or 
if  there  be  none.    Jkmglttss  v.  State,  6  Terg.  5StS. 


And  the  absence  of  Um  tegular  officer  wiH  )^*  ft% 
sumed,  when  tlie  record  allows  an  appoiatmeiil 
pro  tetn.  ib. 

401.  Where  the  district  attorney  of  the  United 
States  received  from  a  defendant,  against  whom 
he  had  instituted  a  prosecution,  a  sum  of  money 
by  way  of  costs,  in  consideration  of  discontinuing 
the  prosecution,  it  was  held  that,  supposing  the 
act  to  be  illegal,  the  money  could  not  be  recovered 
back,  both  parties  being  in  pari  delicto.  Aiertom 
V.  Huntington,  2  Conn.  209. 

402.  Q^ery,  whether  any  other  person  can  bring 
a  suit  for  an  individual  in  the  name  of  the  Unitra 
States,  when  the  district  attorney  refuses  to  bring 
it?  United  States  v.  Morris,  Paine,  209.  And 
whether  the  attorney  general  of  the  United  States 
is  entitled  to  move,  ex  oSudo,  for  a  mandamus  to 
the  circuit  court  ?    Haymtm^s  case,  2  Dall.  409. 

403.  The  county  court  attorney  (in  Kentucky) 
is  the  proper  officer  to  give  notice  to  the  collector 
of  the  county  levy  of  a  motion  for  a  judgment,  on 
his  failing  to  pay  it  over.     WJutneu  v.  Caldwell, 

404.  The  court  of  appeals  may  revise  the  judg- 
ment of  the  circuit  court,  on  motion  of  one  wSo 
asserts  his  appointment  to  the  office  of  attorney 
for  the  commonwealth,  and  moves  to  be  sworn 
into  office.    Bruce  v.  Fox,  1  Dana,  447. 

405.  Such  attorney  has  a  rif  ht  to  hold  his  of- 
fice during  good  behavior  and  Uie  continuance  of 
such  office,  ik 

406.  The  attorney  general's  allowance  of  a  writ 
of  error,  in  a  criminal  case,  is  not  necessary. 
State  V.  Buchanan,  b  Har.  Ad  J.  362. 

407.  It  seems  that  in  Kentucky  an  attorney  for 
the  commonwealth  in  one  circuit  may  defend  a 
person  indicted  in  another.  Sharp  v.  Kirkeu' 
doll,  2  J.  J.  Marsh.  160.  It  is  not  his  duty  to  pros- 
ecute criminals  in  the  circuit  courts,  ib, 

X.  Of  privileged  Contmunieations,  Slc.,  to  an  At- 
tomey;  and  when  he  may  be  a  Witness  in 
his  &ient*s  Cause, 

408.  A  counsel,  attornev,  or  solicitor,  shall  not 
be  required  nor  permitted  to  divulge  any  matter 
communicated  to  liim  in  professional  confidence. 
The  privilege  is  not  that  of  the  attorney,  &c.,  but 
of  the  client.  Rhoades  v.  Selin,  4  Wash.  C.  C. 
718.  Heister  v.  Davis,  3  Yeates,  4.  Yordan  v. 
Hess,  13  Johns.  492.  Chirac  v.  Reinieker,  11 
Wheat.  280.  Parker  v.  Carter,  4  Munf.  273. 
Rogers  v.  Dare,  Wright,  136.  Crawford  v.  MKis 
sack,  1  Porter,  433. 

409.  This  privilege  is  confined  to  counsel,  to  an 
interpreter,  and  perhaps  to  the  clerks  of  an  at- 
torney or  counsel.  Jackson  v.  French,  3  Wend. 
339.    • 

410.  And  is  not  confined  to  facts  disclosed  m 
relation  to  suits  actually  pending,  but  extends  to 
all  cases  in  which  a  counsel  or  attorney  is  applied 
to  in  the  line  of  his  profession,  whether  such  facta 
were  communicated  with  an  inion^ion  of  secrecy, 
or  for  tlie  purpose  of  asking  advi<V,  or  otherwise. 
Parker  v.  Carter,  4  Munf  273. 

411.  The  secrets  of  a  client,  which  an  attorney 
is  bound  not  to  disclose,  are  communications 
made  as  instructions  for  conducting  a  cause,  and 
not  any  extraneous  or  impertinent  communica- 
tions.   Riggs  V.  Denniston,  3  Johns.  Cas.  196. 

412.  A  debtor  requested  an  attorney  at  law  to 
draw  up  a  mortgage  of  his  persona]  property,  and 
disclosed  the  purpose  of  the  transaction,  but  nei- 
ther asked  nor  received  any  legal  advice  as  to 
its  efibct.  Held  that  the  attorney's  testimony  as 
to  such  disoloeure  was  admissible.  Hatton  v. 
Robinson,  14  Pick*  416. 

413.  Smh  mortgage  having  beea  prepared,  by 
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Ihe  property  wm  «»ikv»yed  to  A  fer  the 
purpose  of  preventing  its  beinff  attached  by  ered- 
itorsy  and  being  ezecated  in  As  presence,  it  was 
lield  that  the  attorney  was  not  prohibited  from 
leslifyittg  as  to  A 's  commanioations  to  him.  ib, 

414.  In  New  Hampshire,  the  privilege  ofolients 
to  have  their  commnnications  to  ooansel  kept  se- 
eiet,  extends,  not  onlv  to  communications  made 
to  proftssional  men,  but  to  those  made  to  any 
other  person  employed  to  manage  a  oanse  as  coun- 
sel. Bean  r.  Qictmiy,  6  N.  iUmp.  M.  But  see 
Parkmr  v.  Caviar ^  4  Munf.  273. 

415.  Commnnications  made  to  an  attorney,  in 
his  professional  eapaoitj,  by  an  owner  of  property, 
respecting  a  transter  of  it,  cannot  be  disclosed  m 
•yidenee  by  the  attomeV.  FotUr  ▼.  HaJi^  12 
Pick.  89.  S.  P.  BeUxkoater  t.  Blaekwtotk,  3 
Watts,  90. 

4IG.  It  is  not  necessary  that  a  suit  should  be 
pending  hi  order  to  exclude  an  attorney's  testi- 
mony. 3  Watts,  20. 

417.  Where  an  attorney  had  erased  an  indorse- 
ment on  a  bond  held  by  his  client,  on  which  a 
suit  was  pending,  and  had  no  knowledge  of  the 
contents  of  the  indorsement  except  what  was  ob- 
tained as  attorney  in  the  cause,  he  was  held  not 
to  be  bound  to  testify  as  to  those  contents.  Craw' 
ford  ▼.  M'KUMOck,  1  Porter,  433. 

418.  The  rule,  that  prcTents  the  disclosure  of 
secrets  by  an  attorney  or  counsel,  does  not  apply 
to  a  stuosnt  in  his  office.  Andremg  ▼.  Soloium, 
Ptoters  C.  C.  356. 

419.  And  a  furtwri,  not  to  any  person,  who  is 
in  no  way  connected  with  him,  present  at  a  com- 
munication made  to  him  by  a  client.  JMckmn  v. 
fVflicA,  3  Wend.  337. 

420.  Attorneys,  Ac.,  are  bound  to  testify  as  to 
any  matter  concerning  their  clients,  which  hss 
cooie  to  their  know]edj|;e  in  any  other  way  than 
by  confidential  commumcation.  WumuUm  v.  &Zm, 
4  Wash.  C.  C.  718.  Rogers  y.  Ihre,  Wright, 
136. 

4S1.  So  of  collateral  facts  —  as  that  a  bond  was 
lodged  with  the  client,  by  way  of  indemnity ;  or 
that  he  expressed  himself  satisfied  with  a  certain 
security.    Hntttr  v.  Dmvio,  3  Yeates,  4. 

482.  And  as  to  the  handwriting  of  his  client,  if 
a  knowledge  thereof  is  acquired  without  any  com- 
munication firom  him.  Johnson  v.  Ihivemo^  19 
Johns.  134. 

423.  And  terms  of  compromise  ofiered  by  him 
to  his  client's  creditors.  Jf  Tomsk  y.  Dunning ^ 
Anthon's  N.  P.  R.  82. 

424.  So  a  counsel  may  be  asked  whether  he  had 
been  retained  by  a  party  as  counsel  or  attorney ; 
but  he  cannot  oe  asLed  what  claim  or  title  he  was 
employed  to  maintain.  Chirac  y,  Rsinidur,  11 
Wheat.  280. 

425.  He  may  be  required  to  disclose  the  name 
of  his  client,  in  any  {^articular  suit;  but  not  to 
testify  concerning  the  situation  of  an  instrument 
at  the  time  it  was  placed  in  his  hands  to  be  put  in 
suit.  Brofwn  ▼.  ramn,  6  N.  Hamp.  443.  See 
Baker  y.  Arnold,  1  Caines,  258,  where  the  judges 
difiered  on  this  last  point. 

426.  If,  afler  the  relation  of  attorney  and  client 
has  ceased,  the  client  voluntarily  repeat  to  the  at- 
torney what  he  had  communicated  while  that  re- 
lation existed,  the  attorney  is  a  competent  witness 
as  to  thb  communicaiUoa.  Yordan  y.  Htss^  13 
Johns.  492. 

427.  A  counsel  may  be  a  witness  as  to  informa- 
tion received  from  the  party  in  the  character  of 
a  friend,  and  not  as  counsel.  Hoffman  y.  Smkkj 
1  Caines,  157. 

428.  An  attorney  or  counsel,  who  as  such  has 
been  entrusted  with  papers,  is  not  bound  to  pro- 
duce them  In  eyidcnoe,  on  the  call  of  the  opposite 


party,  or  of  a  third  persour  Jaekson  y.  ButHs^  14 
Johns.  301.  Lyiui«  v.  Judd,  3  Day,  499.  Durku 
y.  Leland^A  Verm.  612, 

429.  Tet  he  may  be  called  on  to  prove  the  ex- 
istence of  such  papers,  and  that  they  are  in  his 
possession,  so  as  to  enable  the  opposite  party,  on 
the  attorney's  refusal  to  produce  them,  to  give 
parol  evidence  of  their  contente.  Bhoades  v.  So- 
/m,  4  Wash.  C.  C.  718.  Brandt  v.  Klnn,  17  Johns. 
335.    JSiKikjoi»y.Jirr«y,  18  Johns.  330. 

430.  But  he  is  not  oblij^ed  to  produce  them,  in 
order  that  they  may  be  exhibited  to  a  grand  jury, 
or  prosecuting  omcet,  on  a  charfle  of  forgery  or 
firaod  against  the  client.  jSnon,  8  Mass.  370.  Stats 
v.  Squirs,  I  Tyler,  147. 

431.  A  party  wishing  to  avail  himself  in  evi- 
dence of  a  paper  in  possession  of  his  adversary's 
attorney,  must  give  notice  to  produce  it :  He  can- 
not have  the  benefit  of  the  evidence  by  subpcena- 
ing  the  attorney  to  produce  it,  and  compelling 
him  to  testify  wnether  it  was  delivered  to  him  by 
his  client  as  supporting  the  action  or  defence. 
M'Phsrson  v.  Rathbane,  7  Wend.  216. 

432.  ^jutBre,  whether  the  evidence  of  a  person 
employed  by  both  parties,  as  an  attorney  or  scriy- 
ener  to  write  *  bond  for  a  fraudulent  purpose,  be 
admissible  to  prove  the  fraud?     day  y*  frUU^ms, 

2  Munf.  105. 

433.  An  attorney,  who  has  appeared  for  a  party 
without  authority,  is  a  competeut  witness  to  prove 
that  fact.     Coz  v.  Hill,  3  Ham.  411.    And  also  to 

Krove  the  execution  of  a  power  to  himself,  where 
e  appears  under  a  power.    Caniff  v.  Myers,  15 
Johns.  246. 

434.  An  attorney  of  record  is  a  competent  wit- 
ness for  his  client  in  the  suit  on  trial.  Rted  v. 
Coleock,  1  N.  &  M.  592:  Though  his  judgment 
fee  depends  on  his  success.  Jfewman  v.  Bradley, 
1  Dall.  241 :  And  though  he  expecte  a  lareer  fee 
if  his  client  succeeds.  Miles  v.  O'Hara,  1  a.  db  R. 
32.  S.  P.  Slocum  v.  J^ewby,  1  Murph.  423.  Botd- 
den  v.  Hehsl,  17  S.  d&  R.  312. 

43^.  So  an  attorney  of  record  in  a  former  suit  is 
competent  to  testify,  m  an  action  against  an  officer 
for  not  seizing  goods  on  an  execution,  that  he  de- 
livered the  execution  to  the  officer  within  thirty 
days  after  rendition  of  judgment  in  the  suit  in 
which  be  was  attorney.  FhHUps  v.  Bridge,  11 
Mass.  246. 

436.  One  who  had  signed  a  note  as  attorney  for 
another,  and  had  afterwards  given  bonds  for  his 
principal  to  prosecute  an  appeal  from  a  judgment 
on  the  note,  was  held  not  to  be  privile^d  thereby 
from  giving  evidence  for  the  pi^ee  ofthe  note  to 
prove  ite  execution.    Phelps  v.  Miley,  3  Conn.  266. 

ATTORNMENT. 

1.  Where  a  person  enters  on  land,  without  title, 
and  the  tenante  snrrencer  their  possession  and 
attorn  to  him,  the  attornment  ji  void,  and  is  not 
the  commencement  of  an  adverse  possession. 
Jackion  y.  Delaney,  13  Johns.  537. 

2.  Attornment  by  the  husband  of  a  guardian  in 
socage  is  void  as  against  her  children.  Jaekson 
V.  Sears,  10  Johns.  435. 

3.  A  tenant  of  a  mortgagor  in  possession,  af\er 
the  mortgage  has  become  forfeited,  during  the 
continuance  of  the  lease  from  the  mortgagor,  may 
attorn  to  the  mortgagee,  and  take  a  lease  from 
him ;  and  in  an  action  by  the  mortgagor  for  rent 
under  the  lease,  the  tenant  may  set  up  the  attorn- 
ment as  a  legal  defence.  Jones  v.  dark,  20  Johns 
51.  MagiU  y.  HinsdaU,  6  Conn.  464.  SmUh  y 
Shnard,  15  Pick.  147.    See  Senders  v.  VansickU, 

3  Halst.  315. 

4.  Where  land  was  mortgaged,  and  the  mort-' 
gagor  covenanted  that  on  d&ult  of  payment  the 
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mortgagee,  his  heirs,  &c.  might  enter ;  and  the 
mortgage  having  become  forfeited,  after  the  death 
of  the  mortgagee,  C,  who  had  married  one  of  the 
daughters  ana  devisees  of  the  mortgagee,  entered 
and  took  possession ;  it  was  held  Uiat  C  must  be 
deemed  to  have  taken  possession,  on  behalf  of  all 
the  heirs  and  devisees,  and  that  the  tenants  having 
attorned  to  him,  the  attornment  was  valid.  Jack- 
son  V.  De  Lattery^  11  Johns.  Rep.  365. 

5.  Acquiescence,  by  a  landlord,  in  the  payment 
of  rent,  by  his  tenant,  to  a  third  person,  is  suf- 
ficient to  render  an  attornment  valid.  Jackson 
V.  Brushy  20  Johns.  5. 

6.  A,  as  the  owner  of  land  in  the  patent  of  Van 
Schaick,  permitted  B,  in  1791,  to  occupy  the  land, 
for  which  B  paid  him  rent.  In  1794,  commission- 
ers, appointed  by  the  legislature  to  settle  the 
boundaries  between  the  patent  of  Van  Schaick 
and  that  of  Kayaderosseras,  made  an  award  by 
which  the  land  of  A  was  determined  to  be  within 
the  latter  patent,  on  which  A  said  he  gave  up  all 
claim  to  the  land,  and  B,  with  the  knowledge  of 
A,  purchased  it  of  the  proprietors,,under  the  Ka- 
yaderosseras patent.  Ten  years  after,  during 
which  time  no  rent  was  demanded  of  B,  A,  con- 
ceiving himself  not  bound  by  the  award  of  the 
commissioners,  brought  an  action  of  ejectment 
affainst  B,  and  attempted  to  recover,  on  the  ground 
of  the  possession  of  B,  as  his  tenant  from  1791 ;  it 
was  held  that  A,  having  so  long  acquiesced  in  the 
award  of  the  commissioners,  and  having  permitted 
B  to  attorn  to  a  stranger,  could  not  recover  on  his 
tenancy  or  possession,  but  must  prove  a  title. 
Jackson  v.  W^ldetty  3  Johns.  283. 

7.  This  decision  is  confined  to  an  actual  attorn- 
ment or  purchase  with  the  landlord's  consent;  but 
where,  afler  the  award  of  the  commissioners,  cer- 
tain proprietors  of  Van  Schaick's  patent,  not  par- 
ties to  the  act  or  award,  declared,  concerning  land 
which  they  had  demised  (before  the  act  passed) 
that,  by  the  award  of  the  commissioners,  they  had 
lost  their  title  to  it,  and  did  not  claim  rent  fi)r  it ; 
bnt  the  tenant,  instead  of  attorning  to,  or  buying 
under  another  patent,  to  which  the  land  was 
awarded,  set  at  defiance  the  proprietors  of  both 
patents,  claiming  the  land  as  a  gore  between 
them  \  it  was  held,  in  ejectment  bv  his  landlords 
against  him,  that  he,  notwithstanding,  could  not 
dispute   their  title.      Jackson  v.  Davis ^  5  Cow. 

8.  In  ejectment  by  a  landlord  against  his  tenant, 
if  the  latter  has  actually  purchased  of,  or  attorned 
to  another,  with  the  landlord's  consent  or  encour- 
agement, this  throws  the  burden  of  proving  title 
on  the  landlord,  as  if  the  action  were  against  a 
stranger  holding  adversely ;  but  the  tenant  cannot 
show,  in  defence,  that  the  landlord  has  acknowl- 
edged, by  parol,  that  the  title  was  in  another,  ib. 

9.  A  landlord's  possession  cannot  be  destroyed 
by  the  tenant's  secret  agreement  to  attorn  to  an- 
other.    Rankin  v.  Tenitrook,  5  Watts,  386. 

10.  After  a  tenant  is  evicted  by  judgrment,  he 
may  attorn  to  the  successful  party,  without  his 
landlord's  consent.  Lunsford  v.  TVimer,  5  J.  J. 
Marsh.  105. 

11.  In  other  cases,  attornment  is  void,  if  made 
without  consent  of  the  landlord,  or  order  of  court. 
Fotoler  v.  Cravens,  3  J.  J.  Marsh.  430. 
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Licensing  of  Auctioneers;  their  AuUumty^ 
LiabiRty,  &o. 
II.     Cf  Frauds  at  Auction  Salts ^  and  concerning 
then, 
ni.    Duties  on  Sales  at  Auction, 
IV     Of  Purchasers  at  AuOum,  their  UabiUty,  4bc. 


I.    Licensing  of  Ametiome»s  ;  tkeit  AMmUy^ 

biUty,  &4S. 
See  Alkxandbia,  III. 

1.  A  license  to  an  auctioneer,  under  the  Mass** 
chusetts  statute  of  1795,  c.  8,  must  be  granted  a( 
a  meeting  of  the  selectmen,  or  a  majority  of  them, 
for  that  purpose,  of  which  meeting  all  the  select- 
men roust,  if  practicable,  have  notice ;  and  a  li- 
cense granted  by  them  in  any  other  manner  is 
void.  Clark  v.  Cushman,  5  Mass.  505.  The  li- 
cense should  be  signed  at  the  meeting  of  the  se- 
lectmen, ib.     See  Actioks  Pknal,  Ac.  82. 

2.  A  license  to  an  auctioneer,  under  the  statute 
of  Maine,  of  1821,  (similar  to  the  Massachusetts 
statute  of  1795,)  is  of  no  force  beyond  the  limits 
of  the  town  to  which  the  selectmen  and  auc- 
tioneer belong  when  it  is  granted ;  and  a  sale  hy 
him,  at  auction,  in  another  town,  subjects  him  to 
the  penalty,  imposed  by  the  statute,  for  selling 
without  license.  Waterhause  v.  Dorr,  4  Green!. 
333. 

3.  Y  executed  to  the  mayor,  &c.  a  bond  as 
auctioneer,  with  M  his  surety,  und^r  an  ordinance 
requiring  such  bond  to  be  executed  before  the  ob- 
taining of  a  license  as  auctioneer.  The  license  was 
granted  to  Y  before  the  bond  was  given.  After 
the  license  and  bond  were  so  obtained  and  given, 
W  sent  certain  goods  to  Y  to  be  sold  at  auction, 
who  sold  the  same,  but  did  not  pav  over  the  pro- 
ceeds to  W.  There  was  no  provision  in  the  ordi- 
nance authorising  such  bonds  to  be  sued  for  the 
use  of  individuals;  but  the  mayor  gave  general 
directions  to  the  register  to  deliver  copies  of  the 
auctioneer's  bond  to  anv  person  having  claims 
against  him  as  such  ;  andf  a  copy  of  the  bond  was, 
in  pursuance  of  that  order,  delivered  to  W,  who 
brought  suit  thereon  in  the  names  of  the  mayor, 
&c.,  for  his  own  use,  against  M  the  surety  ;  held 
that  he  was  entitled  to  recover.  JfJnechen  v. 
Mayor ^  ^.  of  Baltimore,  3  Har.  &  J.  534. 

4.  If  gooas  are  sent  to  an  auctioneer,  with  di- 
rections to  sell  them  at  public  auction,  and  he 
sells  them  at  private  sale  without  authority,  and 
does  not  pay  over  the  proceeds,  it  is  a  breach  of 
the  condition  of  his  bond  as  auctioneer,  ib.  See 
also  2  Har.  &  J.  41. 

5.  An  auctioneer's  bond,  under  the  statutes  of 
Pennsylvania,  is  a  security  for  his  private  cus- 
tomers, as  well  as  for  the  duties  payable  to  the 
state.  Lea  v.  Yard,  4  Dall.  95.  3  Yeates,  335. 
Davis  V.  Comrnonwealih,  3  Watts,  297. 

6.  And  the  state  is  entitled  to  recover  thereon 
all  the  arrears  of  duties,  though  accruing  for  more 
than  three  months.  Dallas  v.  CAo^oner,  3  Dall. 
500. 

7.  If  an  auctioneer  deviates  from  the  instroc- 
tions  of  his  principal,  he  is  liable  in  damages, 
like  other  agents.  Wilkinson  v.  Campbell,  1  Bay) 
169. 

8.  A  sheriff,  selling  property  at  auction,  is  not 
obliged  to  attend  to  the  bid  of  an  insufiicient  pur- 
chaser.    Den  V.  ZtUers,  2  Halst.  153. 

9.  Where  an  auctioneer  is  employed  to  setl 
property  at  a  certain  commission  on  so  much  as 
ne  shall  sell,  he  is  not  entitled  to  the  commission 
on  a  bid  not  complied  with.  Cochran  v.  Johnsot^ 
2  M'Cord,  21. 

10.  It  is  a  question  for  the  jury  and  not  for  the 
court  to  decide,  whether  a  defendant  acted  in  the 
capacity  of  vendue  master,  so  as  to  determine 
whether  the  plaintiff  u  entitled  to  preference  on 
the  docket,  under  the  South  Carolina  statute  of 
1615.    Missroon  t.  Frean,  1  M'Cord,  38. 

11.  The  propM-  time  to  contest  a  vendue  mas- 
ter's right  to  the  benefits  of  the  insolvent  debtors* 
act,  is  on  his  apiilication  therefor.  LowdenY* 
Moses,  I  M'Cord,  121. 

Id.  Tht  negleot  of  the  citv  troasorer  of  Gterlei* 
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4011 1»  e^  upon  All  auctioneer  to  remler  an  ko- 

count  of  mleg,  and  to  report  him  as  a  defanlter, 
(if  he  shoo  Id  be  found  such,)  does  not  discharge 
the  auctioneer's  sureties  from  their  liability.  City 
C9uneU  Y.  Puiersotiy  3  Bailejr,  165. 

13.  Under  the  Pennsylvania  act  of  March,  1824, 
an  auctioneer  is  liable  to  be  puniahed  by  indict* 
Rient.  if,  in  addition  to  his  registered  auction 
store,  he  has  a  separate  auction  store  for  the  saW 
of  housHhoId  furniture.  Wood  v.  Comnumioealth, 
US,<kSL  213. 

14.  An  auctioneer  has  no  right  to  place  goods, 
intended  for  sale,  in  the  public  streets,  because 
there  is  no  necessity  therefor ;  and  if  he  do,  he  is 
indictable  for  a  nuisance.  CommoniDealth  ▼. 
Fussmore,  1  S.  Ad  R.  219. 

15.  And  the  proviso  in  the  ordinance  of  Phila- 
delphia, of  January,  1790,  which  exempts  auc- 
tioneers from  the  penalty  Uierein  imposea  on  per- 
sons who  place  goods  m  the  streets,  does  not 
exempt  them  from  punishment  for  nuisance  at 
common  law.  ib. 

16.  The  printed  terms  of  sale  cannot  be  varied 
by  parol  declarations  of  the  auctioneer.  Wright  v. 
Dek/yntf  Peters  0.  C.  199.  Unless  the  buver  has 
knowledge  of  them.  Morton  v.  fValdryn,  rr.  Dec. 
137. 

17.  An  auctioneer  is  the  agent  of  both  the  seller 
and  the  buyer ;  and  his  entry  of  the  buyer's  name 
on  a  book  or  memorandum  containing  the  particu- 
lars of  the  contract  is  a  sufficient  signing  within 
the  statute  of  frauds.  Cleavei  ▼.  FosSy  4  Greenl. 
1.  Alnav.Plummer,  ib.258.  MComby.  Wright, 
4  Johns.  Ch.  659.  Blackwood  ▼.  LMnan,  Harper, 
219.    But  see  4  Litt.  242.    3  Marsh.  298. 

18.  So  of  the  entry  of  the  buyer's  name  by  the 
auctioneer's  clerk,  ii  made  in  the  presence  of  the 
auctioneer  and  of  the  buyer.  Alna  v.  Plummery 
4  Greeal.  258. 

19.  So  of  the  entry  of  the  commissioner  at  a 

Eublic  sale  of  land  by  order  of  a  court  of  equity  \ 
e  being  regarded  as  agent  of  both  parties.    Jen- 
kins y.  Hogg,  2  Const.  Rep.  821. 

20.  When  a  statute  gives  to  an  auctioneer  an 
•xclusive  right  of  selling  goods  at  auction,  except 
in  particular  cases,  the  law,  independent  of  any 
contract  between  the  parties,  imposes  on  the  auc- 
tioneer, as  an  official  duty,  that  he  shall  pay  over 
to  his  employer  the  proceeds  of  the  sale ;  and 
therefore,  an  auctioneer  and  his  sureties  are  lia- 
ble, on  his  official  bond,  if  he  tails  to  pay  over  to 
his  employe^ ,  for  a  breach  of  that  part  of  the  con- 
dition which  binds  him  to  do  and  permit  all  and 
whatsoever  tiu  law  requires.  Commistioners  of 
RaUigh  v.  HoOowaiff  3  Hawks,  234. 

21.  An  auctioneer  has  a  possession  of  the  goods 
be  sells,  coupled  with  an  interest,  and  not  a  bare 
custody  like  a  servant  or  shopman;  and  also  a 
lien  for  charges  of  sale,  commissions,  and  auction 
duty  ;  and  may  sue  the  buyer,  in  his  own  name, 
for  the  price  of  the  goods  sold.  Hvlse  v.  Young , 
IG  Johns.  1.    See  Corliss  v.  Gardner,  2  Hall,  345. 

22.  But  this  authority  to  sue  is  subject  to  the 
right  of  the  principal  —  as  in  case  of  other  agents 
and  factors —  to  take  the  collection  into  his  own 
hands  and  sue  in  his  own  name.  Girard  v.  Tag- 
gart,  5  S.  &  R.  19. 

23.  It  seems,  however,  that  so  far  as  regards  the 
amount  of  his  duties  and  commissions,  an  auc- 
tioneer, licensed  under  the  Pennsylvania  statutes, 
has  the  exclusive  power  of  collection,  and  may 
forbid  payment  to  bis  prinoipal  to  the  extent  of 
the  sum  necessary  to  satisfy  these ;  and  that,  eveai 
without  such  notice  from  tne  auctioneer,  payment 
to  the  principal  of  the  duties  and  connupsiom 
would  be  at  the  peril  of  the  payer.  ib» 

24.  Where  a  debtor  executed  an  assignment, 
and  part  of  the  assigned  property  was  put  into  an 


anotioneer's  hands  by  the  assignee,  to  be  sold*, 
who  made  sale  thereof  and  received  the  proceeds, 
and  the  assignment  was  aflerwards  decreed  to  be 
void,  and  a  receiver  was  appointed  to  take  charge 
of  the  assigned  property  ;  it  was  held  that  the 
auctioneer  liad  no  lien  on  the  proceeds  of  the 
goods  sold  by  him,  but  was  bound  to  pay  them 
over  to  the  receiver — the  auctioneer  having  becomn 
a  party  to  the  assignment  by  signifying  his  assent 
thereto,  drc.  Hone  v.  Honriquez,  13  Wend.  240. 
25.  If  an  auctioneer  pay  to  his  employer  the 
proceeds  of  goods  sold,  without  notice  that  a  third 
person  claims  property  in  them,  he  is  not  after- 
wards liable  to  such  third  person,  though  the  real 
owner  of  the  goods.    Jacobs*  case,  2  Bay,  84. 


II.     Of  Frauds  at  Auction  Sales,  and  concerning 

them. 

See  AoREEMENT,  136.    137.    209.    210. 

26.  Puffing  or 'by-bidding  at  a  sale  by  auction  is 
such  a  fraud  as  will  avoid  the  sale.  Monrrief  v. 
Goldshorough,  4  Har.  &.  M'Hen.  282.  Donaldson 
v.  JifRoy,  1  Browne,  346.  Smith  v.  Greenlee,  2 
Dev.  126. 

27.  So  of  an  association  of  bidders  designed  to 
stifle  competition.  2  Dev.  126.  But  this  rule  does 
not  apply  to  an  association  formed  because,  from 
the  magnitude  of  the  sale,  &c.  one  cannot  bid  on 
his  own  accounL  ib. 

28.  If  at  an  auction  a  puffer  is  employed,  by 
whom  tlie  property  sold  is  run  up  to  an  unreason- 
able price,  yet  tJie  fraud  cannot  be  inquired  into 
in  an  action  for  the  purchase  money  against  the 
vendee  ;  an  action  on  the  case  or  a  bill  in  equity 
is  the  proper  remedy.  Millar  v.  Campbell,  3 
Marsh.  526. 

29.  The  employment  of  a  person  to  bid  at  a 
public  sale  on  the  part  of  the  vendor  does  not 
vitiate  the  sale ;  but  a  purchaser  at  such  sale  will 
be  compelled  to  complete  his  purchase,  though  he 
had  no  notice  that  such  person  was  employed,  and 
though  the  price  was  bj^  such  means  carried  be- 
yon<r its  real  value.  Jenkins  v.  Hogg,  2  Const.  Rep. 
821.     See  also  St$sU  v.  EUmaker,  11  S.  &  R.  86. 

30.  A  sale  of  land  at  auction,  by  commission- 
ers, in  obedience  to  a  decree  in  chancery,  ought 
not  to  be  set  aside  on  the  ground,  that,  ailer  the 
land  had  been  cried  a  considerable  time,  they 
caused  a  limitation  of  Ume  for  further  bidding  to 
be  proclaimed,  which  was  afterwards  repeatedly 
done  away,  and  the  sale  again  opened,  the  only 
efiect  whereof  must  have  been  to  quicken  and 
excite  the  bidders ;  nor  because  the  day  when  the 
sale  took  place  was  cloudy,  and  occasionally 
rainy;  it  not  appearing  with  certainty  that  any 
person  who  would  have  bid  for  the  lano  was  there- 
by prevented  from  attending,  but  a  considerable 
number  being  present,  five  of  whom  were  bid- 
ders ;  nor  because  the  witnesses  generally  thought 
the  land  was  cried  out  rather  precipitately,  and 
without  due  notice, — but,  one  of  them  stated,  that 
it  was  proclaimed  more  than  once  by  the  crier, 
that  the  property  was  abput  to  be  struck  off;  that 
the  commissioners  made  proclamation  also  to  the 
same  effect,  by  directing  the  crier  not  to  dwell; 
and  that  about  three  minutes  elapsed,  after  tlie 
last  bid,  before  the  land  was  struck  off.  Fairfax 
v.  Muse,  4  Munf.  124. 

31.  A  sale  of  land  by  trustees,  under  a  decree 
in  chancery,  was  adjudged  invalid,  on  the  grounds 
that  such  sale  was'  not  made  pursuant  to  the  de- 
cree, which  directed  as  much  of  the  land  to  \fi 
add  as  would  pay  the  debt,  (which  excluded  the 
power  of  selling  in  small  quantities;)  whereas 
the  trustees  sold  the  same,  in  small  quantities,  at 
different  times,  (a  circumstance  which  might  have 
diminished  the .  price  obtained-  therefor,)  and  be- 
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came  themaelvet  the  purchaKn,  at  a  rerf  ioade- 
qoate  price ;  the  sale  ha  r log  alio  heeo  niade  an- 
der  a  ^oesal  impieMion,  exiatiag  in  the  nei^bor- 
hood,  that  the  laod  had  been  before  sold  by  private 
contracL     (^uarUs  v.  Lacy,  4  Munf.  251; 

32.  It  is  Dot  illegal  to  place  goodji  in  an  aue- 
tioneer*s  hands  with  directions  uat  he  shall  not 
part  with  or  dispose  of  them  unless  they  produce 
a  speci6ed  sum ;  the  restriction  not  being  r^psrded 
as  an  unlawful  means  of  enhancine  the  price,  nor 
an  imposition  on  fair  purchasers.  Irtflfe  w.  Lvitler. 
1  Hall,  146.  Haz^  r.  Dumkam,  ib.  t>55.  And  if 
the  auctioneer  disobey  these  directions,  he  is  liable 
in  damages  to  his  employer,  ih.  8.  P.  SUeU  t. 
EUmaker,  US.  ^k^&.86. 

33.  A  sale  at  auction,  under  process  of  Uw,  can- 
not be  invalidated  for  mere  inadequacy  of  price. 
LivingsUm  v.  Byrme,  \\  Johns.  555.  Cooper  ▼. 
GttihraUk,  3  Wash.  C.  C.  546.  Hanum  v.  Reae, 
1  Browne,  11.  IFeiCzett  v.  Fry,  4  DaU.  218.  Dm 
w.  ZeOers,  2  Halst.  153. 

34.  But  if  there  is  an  appearance  of  fraod  at  a 
sheriff's  sale,  inadequacy  of  price  (though  not 
conclusive  in  itself  to  avoid  a  sale)  is  oi  great 
weight  against  the  purchaser  to  whom  the  fraud 
is  imputed.   4  DaU.  221. 

35.  A  sale  ought  not  to  be  set  aside,  on  the 
|[round  of  smallness  of  price,  if  that  was  occa- 
sioned by  the  acts  of  the  complainant  Forde  v. 
Herrom,  4  Munf.  316. 

36.  A  sheriff  *s  sale  wiU  be  set  aside,  if  it  ap. 
pear  that  the  purchaser  knew  factt  unknown  to 
others  who  attended  the  sale,  and  which,  if  made 
known  to  them,  would  have  affected  the  sale. 
Hmtrkinmtn  v.  Motes,  1  Browne,  187. 

37.  When  mortgaged  property  has  been  incor- 
rectly described  in  the  sneriff s  advertisement,  as 
subject  to  a  larger  ground  rent  than  it  actually  is, 
though  the  mistake  is  corrected  before  the  sale, 
yet  if  sold  at  an  undervalue,  the  court  will  set  the 
sale  aside.     fFelU  v.  Pfeifer,  4  Yeates,  203. 

38.  But  the  court  will  not  set  aside  a  sheriff's 
sale  of  a  life  estate  at  the  instance  of  a  judgment 
creditor,  where  there  has  been  delaj,  in  conse- 
(^nence  of  which  the  purehsser  has  paid  off  earlier 
liens  on  the  property,  and  there  is  no  proof  of  in- 
adequacy of  price.    IVeUk  v.  Murray ,  4  Yeates,  196. 

39.  If  the  sheriff  and  the  purchaser  act  fraud- 
ulently in  the  sale  of  property,  the  sale  is  void ; 
but  if  the  fraud  be  in  the  sheriff  only,  the  purehsser 
shall  not  be  preindiced.    Denn  v.  Lecowy,  Coze,  39. 

40.  The  land  of  A  was  sdvertised  for  sale  by  the 
sheriff,  on  sn  eiecution  against  A,  st  the  suit  of  B. 
C,  who  had  purchased  the  land  afler  the  judg- 
ment and  execution,  but  without  knowledge  of 
their  existence,  agreed  with  B,  who  attended  the 
sale,  that  if  he  wo>iild  not  bid  against  him  he  would 
pay  B  the  amount  of  his  execution  against  A,  and 
give  him  hb  note  for  the  further  sum  of  150  dol- 
MJTs,  for  which  sum  B  held  the  note  of  A,  but  had 
no  lien  on  the  land  on  tliat  account.  B  acceded 
to  the  terms,  aod  desisted  from  bidding.  In  an 
action  on  the  note  aninst  C,  by  the  second  indor- 
see, to  whom  it  had  been  negotiated  aAer  it  be- 
came doe,  and  with  a  knowledge  of  the  circum- 
stances under  which  it  was  given,  it  was  held, 
that  the  consideration  of  the  note  might  be  in- 
quired into ;  that  the  consideration  was  unconsci- 
entious, and  against  public  poliev,  and  the  note 
therefore  void.  Jones  v.  CssioeU,  3  Johns.  Cas.  29. 
See  also  2  Ham.  505.    7  J.  J.  Marsh.  492. 

4i.  An  smement  by  the  owner  of  an  execu- 
tipn,  on  which  lands  to  much  greater  amount  in 
value  than  the  debt  had  been  seixed,  to  prevent  the 
usual  competition  among  bidders  at  tne  sheriffs 
■ale,  in  order  to  leave  a l>alance  due  on  the  exe- 
cution fur  the  purpose  of  having  lands  of  the  debtor 
in  other  counties  seized  and  sold,  is  fraudulent; 


and   the  exeevtkm  k  4eeaie4   ni  law 
JVwmp  T.  IFss^  4  Johu.  Cb.  228. 

42.  Where  land  is  sold  at  public  auctioo,  and  a 
third  person  makes  a  declaration,  in  the  hearing 
of  the  vendor  and  the  bidders,  that  he  is  agent  for 
persons  having  a  claim  to  put  of  the  land,  bat 
that  as  an  agreement  has  been  made  between  hina 
and  the  vendor,  by  which  the  purchaser  shall  not 
be  injured  by  the  conflicting  claims,  and  the 
vendor  remains  silent,  he  shall  be  bound  by  sach 
declaration.    jUlem  v.  Wmston^  1  Rand.  65. 

ni.  Duties  on  Sales  at  Jfuetion. 

43.  Pkvment  of  duties  by  an  auctioneer  to  the 
comptroller  general  was  not  valid  under  the  Penn- 
sylvania statnte  of  1783;  it  should  have  been 
made  to  the  state  tieasuier.  SL  CUur  v.  Raofmk- 
Ucam,  4  Yeates,  207. 

44.  The  MassachusetU  statnte  of  1822,  c.  87, 
imposing  a  duty  on  sales  at  auction,  does  not  ex- 
tend to  a  lease  by  auction.  Sewall  v.  Jones,  9 
Pick.  412.  But  it  does  extend  to  a  transfer,  by 
auction,  (rf*  an  existing  leasehold  estate,  ik. 

IV.  Cf  Fnrekasers  at  Juetton,  their  UahUUy,  Ac. 

45.  Where  one  bids  for  another,  at  an  auction, 
but  does  not  at  the  time,  nor  on  the  day  of  sale, 
disclose  the  name  of  his  principal  to  the  owner  or 
auctioneer,  he  is  liable  as  purchaser.  MTComk  v. 
Wnrkt,  4  Johns.  Ch.  659. 

46.  So  if  one  stands  by  and  permits  bis  name  to 
be  put  down  as  purehsser,  by  the  direction  oi  the 
bidder,  he  will  be  bound  as  purchaser,  thonf  h  the 
bidding  was  without  his  authority.  JeJans  v. 
Hogg,  2  Const  Rep.  821. 

47.  Where  a  sale  is  bona  fide,  and  the  title  good, 
and  the  quantitv  of  land  the  same,  and  the  de- 
scription of  it  substantially  true,  though  in  a  slight 
degree  defective  or  variant,  chancery  will  decree 
a  specific  performance  :  thus,  where  two  adjoining 
lots  were  sold  together  in  one  parcel,  and  ibr  one 
price,  and  on  one  of  the  lots  were  buildings  pro- 
jecting two  feet  on  the  other ;  it  was  held  that  this 
was  not  such  a  defoct  in  the  subject,  nor  variation 
from  the  terms  of  description  at  the  sale,  as  would 
authorize  the  purchaser  to  abandon  the  contract 
King  V.  Bardeau,  6  Johns.  Ch.  38. 

48.  But  he  was  held  to  be  entitled  to  compen- 
sation for  any  diminution  of  value  on  account  of 
the  projection  of  the  building,  to  be  deducted  from 
the  price,  ib. 

49.  If  a  purchaser  at  auction  do  not  fulfil  his 
contract,  he  is  liable  for  the  difference  between 
the  price  which  he  bid,  and  a  less  price  for  which 
the  goods  may  be  sold  at  a  second  sale  at  auction, 
with  interest  thereon.  Camfbell  v.  Ingrakam,  1  Rep. 
Con.  Ct.  293.     Blackwood  v.  Uman,  Harper,  219. 

50.  By  a  statute  in  South  Carolina,  the  pur- 
chaser is  to  have  seven  davs*  notice  before  the 
second  sale,  in  order  to  render  him  liable  on  the 
speedy  process  in  that  statute  provided.  1  Rep. 
Con.  Ct.  ubi  sup. 

51.  If  the  terms  of  sale  of  land  be,  that  the 
buyer  shall,  within  thirty  days,  give  hb  notes, 
with  good  indorsers,  and  if  he  shall  U\\  so  to  do, 
then  Die  land  to  be  resold  on  his  sccount ;  the 
vendor  cannot  maintain  an  action  for  breach  of 
the  contract  until  the  deficit  is  ascertained  by 
a  resale.     Webster  v.  Hoban,  7  Cranch,  399. 

52.  Property  that  was  struck  off  to  A,  who  did 
not  comply  with  the  conditions  of  sale,  was  not 
set  up  again,  but  B,  in  A*s  presence,  but  without 
his  request,  gave  security  for  the  amount  of  A*s 
bid :  6  took  the  property  and  kept  it  two  daj's, 
when  he  let  it  to  A,  who  kept  and  used  it  peveral 
months,  nntil  it  wis  attached  by  his  creditors ;  B 
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paid  and  took  op  the  KCtiritj  he  had  given. 
Held  that  A  acquired  no  title  b^  his  bid ;  that  the 
property  was  B'a,  and  that  his  tille  was  not  subject 
to  be  defeated,  in  favor  of  A  V  creditors,  by  con- 
9<!(uctive  fraud  between  him  and  B.  Spring  v. 
Chtiman.  6  Verm.  66S. 

53.  Where  a  testator,  by  his  will,  directed  that 
bis  land  should  be  sold  at  auction,  and  it  was  ad- 
vertised  for  safe  accordingly,  and  A  offered,  by 
letter,  a  certain  sum,  and  no  other  person  bid  as 
much  as  A  then  offered,  and  the  land  was  after- 
wards conveyed  to  A ;  it  was  held  that  this  was 
to  be  considered  as  tC  sale  at  auction,  within  the 
terms  of  the  will.  Tifree  v.  Williams,  3  Bibb, 
308,  

AUDITA  QUERELA. 

1.  Audita  querela  is  a  regular  suit,  in  which  the 
parties  may  plead,  take  issue,  &.c.  Brooks  v. 
Hunt,  17  Johns.  484  And  it  is  in  the  nature  of  an 
equitable  suit,  in  which  the  equitable  rights  of  the 
parties  will  be  regarded.  Waddin^ton  v.  Vreden- 
oergkf  2  Johns.  Cas.  227.  Lovejoy  v.  Webber ,  10 
Mass.  103.  IMtle  t.  Jfewburyport  Bank,  14  Mass. 
448. 

2.  Being  an  equitable  remedy,  it  seems  applica- 
ble rather  to  a  case  for  relief  against  a  juclgment 
improperly  obtained,  than  to  a  case  of  an  execu- 
tion irregularly  issued.  United  States  v.  Jenkins, 
18  Johns.  305. 

3.  Audita  querela  is  a  remedial  process  which 
bears  solely  upon  the  wrongful  acts  of  the  oppo- 
site party,  and  not  upon  the  erroneous  judgments 
or  acts  of  the  court.  It  is  a  writ  in  which  the 
plaint  sounds  in  tort.  The  proper  plea  is  not 
guilty ;  and  damages  are  recovered  against  the 
one  who  has  done  the  wrong.  Litiie  v.  Cook, 
1  Aik.  363.  Lffoejoy  v.  Webber,  10  Mass.  103. 
Braekett  v.  WinsUno,  17  Mass.  159. 

4.  Audita  querela  will  not  lie  where  the  matter 
of  the  complaint  is  a  proper  subject  for  a  writ  of 
error  *,  Weeks  v.  Latorence,  1  Verm.  433 ;  though 
such  writ  is  taken  away  by  statute.  Dodge  v. 
HubbeU,  I  Verm.  491.  See  Tuttle  v.  Burlington, 
Brayt.  27. 

5.  It  lies  as  well  afler  the  levy  of  an  execution 
is  begun,  as  before.   Lotkrop  v.  Rennet,  Kirby,  187. 

6.  In  Vermont  and  Massachusetts,  though  an 
audita  querela  is  authorized,  and  the  form  of  the 
writ  given  by  statute,  yet  the  cases  in  which  it 
will  Tie  must  be  determined  by  the  rules  of  the 
common  law.  Staniford  v.  Barry,  I  Aik.  321. 
Braekett  v.  Winslo2o,  17  Mass.  1&3.  Lovejoy  v. 
Webber,  10  Mass.  101. 

7.  When  the  party  has  had  a  legal  opportunity 
of  defence,  or  when  the  injury  of  whicn  he  com- 
plains is  to  be  attributed  to  his  own  neglect,  he 
cannot  be  relieved  by  an  audita  querela,  ib. 
Thatcher  v.  Gammon,  12  Mass.  270.  Barrett  v. 
Vaughan,  6  Verm.  243. 

8.  But  where  a  good  matter  of  defence  has  ac- 
crued since  the  judgment,  or  before  the  judgment, 
and  he  had  no  opportunity  to  plead  it  for  want  of 
notice,  or,  having  notice,  was  deprived  of  the  op- 
portunity by  the  fraud  or  collusion  of  the  other 
party,  the  party  so  injured  will  be  relieved  by  au- 
dita  querela,  ib.  Johnson  v.  Harvey,  4  Mass.  485. 
Smock  V.  DadSf  5  Rand.  639.  Wardell  v.  Eden, 
2  Johns.  Cas.  258. 

9.  A  judgment  debtor  can  aver  nothing  in  an 
audita  querela  which  he  might  have  pleaded  in 
the  original  action.  Flint  v.  Sheldon,  13  Mass. 
153. 

10.  A  judgment  debtor,  being  arrested  on  exe- 
cution, was  enlarged  upon  his  agreement  to  sur- 
render himself  at  a  given  day,  (it  he  should  not 
settle  the  debt,)  and  let  the  execution  hav^  the 
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same  force  against  him  which  it  had  originally : 
he  was  recommitted  on  the  executioa,  on  the  diay 
when  he  was  to  surrender  himself.  Held  not  en- 
titled to  relief  on  audita  querela.  Little  t.  Aeiodu* 
ryport  Bank,  14  Mass.  443. 

11.  But,  where  a  person  was  sued,  and  before 
the  return  of  the  writ  paid  the  debt,  which  the 
plaintiff  received  in  discharge  of  the  action,  yet 
ader wards  fraudulently  entered  the  action  and 
obtained  judgment,  and  caused  his  execution  to 
be  levied  on  the  debtor's  property,  it  was  held  that 
the  debtor  was  entitled  to  an  audita  querela.  Love* 
joy  V.  Welfber,  10  Mass.  101. 

12.  So  where  a  judgment  of  a  justice  of  the 
peace  had  been  obtained  without  notice,  the  de- 
fendant bein|r  out  of  the  state  at  the  time  of  com- 
mencing the  suit,  and  where  the  plaintiff  did  not 
comply  with  the  requisitions  of  the  justices*  act. 
Marvin  v.  WUkins,  1  Aik.  107. 

13.  If  one  be  taken  in  execution,  after  the  judg- 
ment has  been  satisfied,  audita  Querela  is  a  proper 
remedy ;  though  trespass  would  lie  against  the 
creditor :  So,  if  afler  commitment  he  pay  the  judg 
ment,  and  still  be  detained  by  order  of  the  cred 
iter;  though  he  might  be  relieved  by  habeas  eor* 
pus.    Braekett  v.  WinsUno,  17  Mass.  158. 

14.  So  if  one  of  two  judgment  debtors  pay  the 
sum  due,  and  the  execution  is  returned  unsatisfied 
with  the  assent  of  the  creditor,  and  an  aUas  taken 
ont,  on  which  the  other  debtor  is  committed,  for 
the  purpose  of  compelling  him  to  contribute  his 
share  of  the  debt,  for  the  relief  of  him  who  made 
the  payment,  audita  querela  is  the  proper  remedy. 
ib.  S.  P.  Luddington  v.  Peek,  2  Conn.  700. 

15.  A  party  who  obtains  a  discharge  under  the 
insolvent  act,  after  judgment,  may  be  relieved  by 
this  writ.  Baker  v.  Judges  of  Ulster,  4  Johns.  191. 
Petit  V.  Seaman,  2  Root,  178. 

16.  Where  two  suits  are  brought  at  the  same 
time,  for  the  same  cause  of  action,  and  proceed, 
pari  passu,  to  judgment  and  execution,  a  satisfac- 
tion of  either  judgment  may  be  shown  upon  audi- 
ta querela,  in  discharge  of  the  other.  Bowne  v. 
Joy,  9  Johns.  221. 

17.  If  an  execution  be  sued  out  on  a  judgment 
upon  an  award,  contrary  to  the  manifest  intent  of 
the  re^rees,  a  remedy  may  be  had  in  this  form. 
SkUlings  V.  Coolidgs,  14  Mass.  48. 

18.  A  party  appellant,  against  whom  an  affirm- 
ance of  the  judgment  has  been  obtained  by  the 
appellee,  without  notice,  and  in  violation  of  an 
agreement  to  arbitrate  the  matter,  and  not  oarry  up 
the  appeal,  will  be  relieved  on  audita  querela, 
thougn  he  do  not  aver  in  his  complaint  that  he 
had  a  good  defence  to  the  original  action.  Eddy 
V.  Cochran,  1  Aik.  359. 

19.  If  the  sheriff  recovers  a  judgment  against  a 
surety,  for  an  escape  of  a  debtor,  and  the  creditor 
is  barred  by  the  statute  of  limitations  of  his  reme- 
dy against  the  sheriff,  the  surety  may  be  relieved 
from  the  execution  by  an  audita  querela.  HmU  v. 
FUck,  1  Root,  151. 

20.  This  remedy  will  not  be  granted  on  account 
of  greater  interest  than  the  law  allows  having 
been  included  in  a  judgment,  if  the  judgment 
creditor  will  release  the  excess.  Edmondson  w. 
King,  1  Overt.  425. 

21.  A  feoffee,  or  purchaser  of  lands,  or  part  of 
lands  subject  to  a  judgment^  cannot  have  an  audi- 
ta querela,  quia  timet,  against  the  lands,  or  that 
part  of  them  of  which  he  is  feofee  or  pur- 
chaser. Waddington  v.  Vredenbergh,  2  Johns. 
Cas.  297. 

28.  The  writ  must  be  allowed  in  open  court, 
and  is  not  of  itself  a  supersedeas,  which  may  be 
granted  or  not,  according  to  the  circumstances  of 
the  case    ib 

23.  The  proper  process,  where  the  party  »  not 
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in  aetoal  evstodj,  or  where  he  roes  quU  tiaut,  is  | 
%  venire  facias,  ib. 

24.  A  iddgmeiit  cieditor  caused  his  exeention 
to  be  levied  on  a  tract  of  the  debtor's  land,  in  part 
satisfaction  of  the  ezecation ;  bat  the  tract  de- 
scribed in  the  aberiff*s  return  was  not  shown  to 
the  appraisers,  nor  appraised  by  them,  bat  a  differ* 
ent  tract,  containing  the  same  quantity,  but  of  less 
▼aloe  than  that  described  in  the  sheriff's  retnm. 
Held  that  the  debtor  was  entitled  to  relief  by  au- 
dUa  qajtrda ;  and  the  levy  of  the  execution  was 
set  aaide.     HvrlhU  t.  JMoyci,  1  Chip.  367. 

25.  Where  a  debtor,  in  Massachusetts,  is  com- 
mitted in  exeention,  after  the  pUintiff  s  death,  this 
b  the  suit  most  proper  to  bring  the  question  of  the 
legality  of  auch  commitment  to  a  decision.  Com- 
momweallh  ▼.  Whitmey,  10  Pick.  439. 

26.  In  assumpsit  bv  an  officer  against  the  re- 
ceipters  of  property  taken  by  him  on  an  execution 
in  fkrar  or  A  against  B,  the  defendant  pleaded 
that  an  execution  had  been  preriously  issued  on 
the  same  judgment,  and  put  into  the  hands  of  an- 
other officer  mr  collection,  to  whom  payment  was 
made  of  the  debt  and  of  his  fees ;  that  the  first-men- 
tioned execution  was  afterwards  procured  fraudu- 
lently ;  that  the  plaintiff's  fee9  were  paid,  and  the 
property  taken  had  been  returned  to  B.  Held  that 
these  facts,  erincing  the  plaintiff's  want  of  interest 
in  the  subject  matter  of  the  suit,  constituted  a  good 
defence.  And  the  replication  of  a  record  of  audita 
qmerela  brongfat  by  jB  against  A,  averring  pay- 
ment of  the  execution  in  which  A  was  found  not 
guilty,  and  recovered  hb  costs,  is  not  sufficient  to 
repel  such  defence  ;  because  the  defendants  being 
neither  parties  nor  privbs  to  the  judgment,  it  is 
not  against  them  admissible  evidence,  and  if  it 
were,  it  would  not  conclude  them,  as  it  may  have 
been  rendered  upon  grounds  dbtinct  from  the  de- 
fence now  relied  on.  Stevens  v.  Curtiss,  3  Conn. 
260. 

27.  Where  an  execution  is  issued  against  an 
adminbtrator,  after  a  year  and  a  day  have  elapsed 
since  the  rendition  of  judgment  atrainst  the  intes- 
tate, and  without  revival  by  tdrefadaSf  the  irreg- 
ularity may  be  corrected  by  motion,  or  by  audSa 
qnereuL,    Hicks  v.  Murphy,  Walker,  66. 

28.  Where  the  only  record  of  the  proceedings 
in  audita  querela  b,  "  judgment  that  the  defend- 
ant's plea  IS  insufficient " —  there  having  been  no 
pleadings —the  original  judgment  is  not  reversed, 
and  a  subsequent  judgment  in  the  original  action 
b  erroneous  and  void.     Collin  v.  Jewell^  Bray  t.  28. 

29.  Where  more  costs  were  allowed  by  a  jus- 
tice of  the  peace  than  were  warranted  by  statute, 
hb  judgment  and  execution  were  set  aside  by 
thb  writ.     Weed  v.  JfutUng,  Brayt.  28. 

30.  Bo  where  judgment  was  rendered,  by  a 
justice  of  the  peace,  against  an  infant  wno  did 
not  defend  by  guardian.  Judd  v.  Downing, 
Brayt.  27. 

3U  But  while  such  judgment  remains  in  force, 
this  process  will  not  lie  in  favor  of  an  officer 
against  whom  judgment  has  been  recovered  for 
nefflecting  to  serve  execution  on  the  infant.  Solau 
T.  Downing,  Brayt  27. 

^.  It  b  usual,  in  modern  practice,  to  grant  the 
same  relief  on  motion,  which  might  be  obtained 
by  audita  querela.  Baker  v.  Judges  of  Ulster,  4 
Johns.  191.  In  Virginb  and  South  Carolina,  the 
summary  remedy,  bv  motion,  has  superseded  this 
suit.  Smock  v.  Dade,  5  Rand.  639.  Longwortk  v. 
Screven,  2  Hill,  298. 

33.  It  seems  that  this  writ  may  be  maintained 
in  Pennsylvanb.  Witherow  v.  Keller,  ]  1  S.  dt  R. 
274. 

34.  This  is  the  proper  renfiedy  for  one  whose 
lands  are  liable,  equally  with  the  lands  of  others, 
wider  a  judgment,  for  the  purpose  of  obtaining 


eoMl  cootribation  from  the  others   aads  to  Mtbfr 
the  judgment     WiUon,  v.   Watsemj  Peters  C.  C. 

269. 

See  ArrxAL,  215. 


AUTREFOIS  ACQUIT,  AND  AUTREFOIS 

CONVICT. 

1.  A  discharge  of  a  jury,  in  a  capital  or  other* 
case,  afler  a  trial  has  commenced,  cannot  be 
pleaded  as  matter  of  autrefois  acquit,  being  matter 
of  judicial  discretion.  United  States  v.  IfaskeU^  4 
Wash.  C.  C.  408.  S.  P.  StaU  v.  fToodr^,  2  Day, 
504.  Feaple  v.  Goodwin,  Id  Johns.  187.  Com- 
manwealtk  v.  Bowden,  9  Mass.  494.  United  Slates 
V.  Perez,  9  Wheat  579.  Commanwealtk  v-  Fur- 
chase,  2  Pick.  521.  Commanwemltk  v.  Coo^,  6  S. 
db  R.  577.     CommonweaUk  T.  Olds,  5  Lilt  137. 

2.  In  North  Carorma,if  a  jury,  in  acapital  case, 
separate  without  giving  a  verdict,  the  prisoner  is 
acquitted.     StaU  v.  Garrigues,  1  Hayw.  241. 

3.  If,  after  the  juiy  are  sworn  in  a  criminal  case, 
and  depart  from  the  bar,  one  of  the  jurors  separate 
from  his  fellows,  whereby  the  court  are  compelled 
to  discharge  the  jury  without  the  consent  of  the 
defendant,  he  ma^  be  again  put  upon  hb  trial 
upon  the  same  indictment    State  v.  Hall,  A  Habt 

296. 

4.  Avtrrfois  acquit  b  not  a  good  plea,  if  the  for- 
mer indictment  was  so  &r  detective  that  no  good 
judgment  could  have  been  given  on  it  People 
V.  Barrett,  1  Johns.  66.  See  Burgess  v.  Sugg,  2 
Stew.  &  Port.  341.  CommonweaUk  v.  Chichester^ 
1  Virg.  Cas  312.  .   ^ 

5.  A  plea  of  autrefois  acquit  to  an  indictment 
for  maiming  and  disabling  A,  by  fracturing  hb 
scull,  b  not  supported  by  a  record  of  acquittal  on  a 
charge  of  feloniously,  by  lying  in  wait,  disabling 
the  head  and  right  arm  of  A ;  the  record  not 
showing  a  good  charge  of  mayhem.  Common- 
wealth  V.  SomerviUe,  1  virg.  Cas,  164. 

6.  The  essence  of  a  plea  of  former  acqmttal  is 
that  the  defendant  was  legitimo  modo  acquietatus, 
&c. ;  he  must  have  been  acquitted,  not  only  in  due 
form,  but  by  a  court  of  competent  jurisdiction  to 
try  him.  Hence  a  plea  to  an  indictment  for 
murder,  that  the  examining  court,  (which  could 
try  neither  for  murder  nor  manslaughter,)  were 
of  opinion  « that  the  defendant  was  not  euilty 
of  murder,  but  that  he  ought  to  be  tried  for 
manslaughter,"  is  bad.  Bailet/s  case,  1  Virg. 
Cas.  258.  S.  P.  Commonwealth  v.  Myers,  1  Virg. 
Cas.  188.  248.  Commonwealth  v.  Goddard,  13 
Mmms.  457. 

7.  Such  plea,  which  does  not  set  forth  the  court, 
nor  the  time,  nor  other  circumstances  of  the  trial 
or  acquittal,  nor  vouch  the  record,  nor  show  it, 
when  in  another  court,  should  be  rejected  on  mo- 
tion, without  plea  or  demurrer.  Wortham  v.  Com- 
monwetUth,  5  Rand,  669. 

8.  A  plea  of  an  acquitUl  by  a  justice  of  the 
peace  is  a  sufficient  bar  to  an  indictment  for  an 
assault  and  battery,  which  alleges  that  *«  the  life  of 
the  prosecutor  was  put  in  great  danger,"  &c.  Com- 
monwealth V.  Cunningham,  13  Mass,  245.  These 
words  are  used  merely  of  course,  and  do  not  im- 
port a  high  and  aggravated  battery,  ib.  See  also 
5te/«v.  A*  Cory,  2  Blackf.  5.  ,    ...  * 

9.  If  to  such  plea  the  commonwealth  reply  that 
the  assault,  &c.  were  of  a  hi^h  and  *ggray»tj« 
nature,  and  it  b  so  found  on  trial,  the  plea  willw 
no  bar  to  the  indictment,  under  statute  17^, 
c.  61.     Commonwealth  v.  Goddard,  13  Mass.  457. 

10.  A  noUe  prosequi  entered  by  the  attorney  tor 
the  commonwealth,  and  a  consequent  discharge 
from  custody  is  not  an  acquittal,  or  discharge  from 
further  proiecution,  and  therefore  does  not  sup 
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port  the  ptea  of  aiONfais  wsqyit,  U»dgay  y.  Coin- 
wumweatthj  2  Vire.  Gas.  345.  S.  P.  Commonvtattk 
T.  WheeUr,  2  Mass.  172.  Wortham  ▼.  Common' 
weaiii*,  5  Rand.  Ge$9. 

11.  If  a  prisoner  be  acqaitted  of  burning  the 
bam  oTJosiah  Thompson,  on  the  ground  of  a  mis- 
description of  the  owner^  he  cannot  plead  this 
acquittal  in  bar  of  an  indictment  for  burning  the 
barn  of  Josias  Thompson,  the  real  owner.  Com- 
monwealth V.  Mortimer^  2  Virg.  Cas.  825.  See 
Bastard,  43.  17  Pick.  400. 

12.  In  pleading  autrefois  ae^U  or  convict,  the 
prisoner  must  be  prepared  to  prove  on  the  spot 
the  truth  of  his  plea  by  the  record,  which  he  must 
have  in  poigne,  and  vouch  in  support  of  his  plea ; 
and  if  this  proof  be  not  instantly  givei),  the  court 
will  overrule  the  plea ;  although,  for  aood  cause 
shown,  it  will  eive  time  to  plead  until  toe  record 
can  be  procured.  CommonweaHk  v.  Myers.  1  Virg. 
Cas.  232. 

13.  If  such  plea  be  tendered  by  the  prisoner, 
and  the  attorney  for  the  commonwealth  demur  to 
it,  this  is  an  admission  that  the  record  of  acquittal 
or  conviction  was  produced  as  it  ought  to  have 
been.  ib. 

14.  A  prisoner,  acquitted  of  the  forgery  of  an 
order,  and  also  of  falsely  uttering,  as  true,  a  forged 
order,  cannot  plead  that  acquittal  to  a  subsequent 
indictment,  charging  him  with  having  fraudulently 
obtained  sundry  goods  by  means  of  a  false  privy 
token  and  counterfeit  letter,  which  privy  token 
was  the  same  order,  of  the  forgery  and  uttering 
of  which  he  had  been  acquitted.  Commonwealth 
V.  Qtomn,  2  Virg.  Cas.  89. 

15.  If  a  person  be  indicted  for  shooting  S.  W., 
and  acquitted  thereof,  and  then  indicted  mr  shoot- 
ing J.  W.,  the  plea  of  autrefois  acquit  will  not  be 
supported,  although  the  same  act  of  shooting  is 
charged  in  each  indictment;  lor  the  jury  who 
fried  the  first  indictment  might  have  acquitted  the 
prisoner  on  several  grounds,  which  would  not 
a&ct  the  second  trial.  Vaughan  v.  Commaii- 
toealth,  2  Virg.  Cas.  273. 

16.  If,  to  the  second  indictment,  the  defendant 
plead  that  he  had  been  indicted  and  acquitted  of 
the  shooting  of  S.  W.,  and  that  the  shooting  of 
which  he  is  now  indicted  is  the  same  of  which  he 
had  been  acquitted,  and  no  other,  and  the  jury 
"  find  that  he  hath  not  been  before  acquitted  of 
the  same  offence  ;"  this  verdict  is  sufficiently  re- 
sponsive to  the  issue  on  that  plea,  and  therefore 
good.  ib. 

17.  A  fine  inflicted  for  contempt  of  court  in 
committing  a  battery  in  its  presence,  cannot  be 
regarded  as  a  former  conviction  to  bar  an  indiot- 
ment  for  the  same  o£Eence.  Stale  v.  Yaney,  1  Car. 
Law  Repos.  519. 

18.  On  a  plea  of  autrefois  acquit  or  convictf  it  is 
not  necessaiy  to  plead  over  to  the  ofience,  since, 
if  the  plea  be  found  against  the  defendant,  he  will 
be  put  to  plead  again  to  the  indictment.  Common' 
wealth  V.  Goddard,  13  Mass.  455. 

19.  Where  one  pleaded  in  bar  to  an  indictment 
for  assault  and  battery  a  former  conviction  of  the 
same  offence  before  a  justice  of  the  peace,  and  it 
appeared  from  the  record  that  the  justice  first 
ordered  the  defendant  to  recognize  for  his  appear- 
ance at  the  common  pleas,  anuthen,  on  the  defend- 
ant pleading  guilty,  revoked  the  order,  and  sen- 
tenced him  to  pay  a  fine^  the  plea  was  held  suffi- 
cient, ib, 

20.  A  verdict  of  acquittal  or  conviction,  on  a 
good  indictment,  is  a  bar  to  a  subsequent  prose- 
cution for  the  same  ofience,  though  no  judgment 
18  enteivd.    State  v.  Jforvdly  2  Terg.  24. 

21.  A  conviction  before  a  justice  of  the  peace, 
uid  a  len^noe  to  pay  a  fine,  on  the  confession  or 
mformaHon  of  the  ollfender  himself,  is  no  bsf  to 


an  indictment  for  the  same  ofibice.     Commote 
wealth  V.  Mdermanj  4  Mass.  477. 
See  Actions  Pxkal,  ^kc.  79. 

22.  Where  judgment  is  arrested  afler  a  convic* 
tion  on  an  indictment  for  a  felony,  this  is  not  a  bar 
to  a  second  indictment  for  the  same  offence,  al- 
though the  second  indictment  is  similar  to  the 
first.  People  v.  Casborus,  13  Johns.  351.  See 
State  V.  J^OTvdlf  2  Yerg.  24. 

23.  The  jury  found  that  H.,  who  was  indicted 
for  forging  a  receipt  for  the  use  of  Hugh  Brison, 
was  "  guilty  of  forcing  a  receipt  for  the  use  of 
Hugh  Prison,*'  and  the  indictment  was  g^tven  up, 
because  the  verdict  could  not  be  supported.  This 
was  held  not  to  bar  a  new  indictment,  charging 
H.  with  forging  a  receipt  for  the  use  of  Hiigh 
Prison.    Pennsylvania  v.  Huffman,  Addis.  140. 

24.  Where  an  assault  and  battery  were  commit- 
ted upon  two,  and  both  were  wounded  by  the 
same  stroke,  and  the  offender  was  legally  convicted 
before  a  court  of  competent  jurisdiction  for  the 
assault  and  battery  upon  one,  it  was  held  that  he 
could  not  afterwards  be  indicted  for  an  assault  and 
battery  upon  the  other.  State  v.  Damon,  2  Tvler, 
387. 

25.  So  where  K,  with  two  others,  was  indicted 
for  riotOQsly  and  routously  assemblhig  to  disturb 
the  peace,  and  for  riotously,  &^.  beating  M.;  a 
plea  that  K  had  been  before  indicted  for  an  as- 
sault and  battery  on  said  M,  being  the  same 
offence,  and  that  on  the  trial  the  riotous  conduct, 
now  charged  on  K  and  the  others,  was  shown  in 
aggravation  of  said  assault  and  battery,  and  that 
he  had  been  convicted  of  the  same,  was  held  to 
be  a  good  bar.  Commonwealth  v.  Kinney,  2  Vizg. 
Cas.  139. 

26.  A  former  conviction,  procured  by  the  fraud 
of  the  defendant,  is  no  bar  to  a  subsequent  prose- 
cution. State  V.  Ldtde,  1  N.  Hamp.  257.  Com- 
monweaUh  v.  Jackson,  2  Virg.  Cas.  501 . 

27.  And  where  the  complaint  is  made  to  a  jus- 
tice by  a  person  thereto  employed  b^  the  defend- 
ant ;  and  the  warrant  served,  and  witnesses  sum- 
moned by  the  defendant's  direction,  and  an 
attorney  paid  by  him  to  appear  in  behalf  of  the 
state,  ana  the  circumstances  of  the  offence  so  pre- 
sented to  the  Justice,  that  he  imposed  a  lighter 
fine  on  the  derendant  than  should  have  been  im- 
posed for  the  actual  ofifenoe ;  the  conviction  was 
held  to  be  fraudulently  procured  by  the  defendant. 
StaU  V.  LitUe,  I  N.  Hamp.  257. 

28.  A  plea  of  autrefois  convict  being  replied  to 
specially,  and  the  fraudulent  conviction  being  well 
set  forth  in  the  replication,  such  replication  snould 
be  adjudged  good,  on  demurrer.   2  Virg.  Cas.  501. 

29.  To  an  indictment  for  larceny  in  a  dwelling- 
house,  the  defendant  pleaded  a  former  conviction 
of  pil&ring,  on  a  complaint  before  a  police  court, 
averring  that  the  articles  and  the  stealing  men- 
tioned in  the  indictment  were  the  same  mentioned 
in  said  complaint,  and  that  the  police  court  had 
jurisdiction  of  the  offence.  The  replication  aver- 
red that  the  stealing  charged  in  the  said  complaint 
was  a  larceny  in  the  dwelling-house,  which  was  a 
high  and  aggravated  crime,  and  that  the  police 
court  had  not  jurisdiction  thereof.  The  rejoinder 
traversed  the  several  averments  in  the  replication. 
It  was  held,  on  special  demurrer,  that  the  re- 
joinder was  good,  being  neither  a  departure,  nor 
double ;  and  that  though  the  plea  was  defective  in 
fbrm,  for  not  directly  traversing  the  charge,  of  lar- 
ceny in  a  dwelling-house,  yet  that  the  defect  was 
cured  by  the  pleading  over.  Commonwealth  v. 
Curtis,  11  Pick.  134. 

30.  The  proper  plea  would  have  been  former 
eonviction  of  the  larceny,  and  not  guilty  of  the 
residue  of  the  charge,  ib. 

31.  A  conviction  on  an  indictment  for  an  as- 
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Molt  with  intent  to  marder,  w  not  a  bar  to  an  in- 
dictment for  murder.  CommionwettUk  y,  Rohfy  12 
Pick.  496.  Neither  a  conviction  nor  an  acquittal  on 
a  firat  indictment  is  a  bar  to  a  second ,  unleu  the 
fint  were  such  as  the  defendant  might  have  been 
convicted  on,  by  proof  of  the  faots  alleged  in  the 
«)9Cond.  ib,    &«  17  Pick.  400. 

32.  Where  a  defendant,  indicted  in  the  supreme 
court,  pleads  a  former  conviction  in  the  municipal 
court  of  Boston,  with  a  profert  of  the  record,  and 
the  prosecuting  officer  suggests  a  dimination  of 
the  record,  and  moves  for  a  certiorari  to  the  judge 
below,  commanding  him  to  certify  the  whole  rec- 
ord, the  supreme  court  will  grant  the  motion. 
12  Pick.  496. 

33.  If,  to  such  plea  of  former  conviction,  the 
prosecuting  officer  demur  generally,  reciting  that 
the  certiorari  has  been  returned,  and  that  the 
whole  record  is  before  the  court,  but  neither  pray- 
ing oyer  of  the  certified  record,  nor  suggesting 
diminution,  the  court  will  not  notice  the  record 
as  certified,  in  determining  on  the  sufficiency  of 
the  nlea  demurred  to.  ib, 

34.  And  where  judgment  is  improperly  anested 


by  the  eirenit  court,  on  a  good  tndietimt»  tfa* 
conviction  is  a  bar  to  a  subseonent  prosecation. 
Siatt  V.  Aorvett,  2  Yerg.  24.  Tne  supreme  court 
may  reverse  the  jodgment  of  discharge,  and  ren- 
der judgment  on  the  conviction  below.  »b. 

3o.  In  Tennessee,  a  conviction,  ju<igment  and 
execution,  for  a  felony  not  capital,  is  a  bar  to  all 
other  indictments  for  fi^lonies  not  capital,  commitr 
ted  before  such  conviction,  d^c.  Crens^te  v. 
State,  Mart,  dlt  Yerg.  122.  See  Hawkins  v.  StaU^ 
1  Porter,  475.      State  v.  JifCarty,  1  Bay,  334. 

36.  In  State  v.  Shepard,  7  Conn.  56,  it  was  held 
that  a  conviction  on  an  indictment  for  an  attempt 
to  commit  a  rape,  is  a  bar  to  an  indictment  for  a 
rape ;  the  former  oflfence  being  included  in  the 
latter. 

37.  Where  one  was  convicted  of  arson  in  burn- 
ing a  dwelling-house,  which  was  not  a  capital 
crime,  and  was  indicted  also  for  murder  by  the 
burning  to  death  of  a  person  in  the  house,  which 
was  a  capital  crime,  it  was  held  that  such  convic- 
tion was  a  bar  to  the  other  indictment.  Stale  v. 
Cooper,  I  Green,  362. 
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BAIL. 

In  what  Cases  BaH  is  or  is  not  demandable. 

Of  mitigating  Bail,  and  of  discharging  the 
DefaSUuU  without  Bail. 

Exception  to,  and  Justification  and  Waver 
ofy  BaiJU 

Of  the  Plaintiffs  filing  Common  BaU ; 
and  of  the  Defendant's  filing  and  giving 
Notice  qf  Bad  to  the  Action. 

Of  Bail  Bonds  J  and  Proceedings  thereon ; 
and  when  Bail  to  the  Sheriff  wiU  he  re- 
lieved. 

When  BaU  are  fix^^  and  when  they  will  or 
will  not  he  discharged;  imd  herein  of 
Surrender  of  the  Principal. 

Of  Bail  in  Error ^  and  BtuL  for  Stay  of 
Execution^  and  for  an  Appeal. 

Of  the  Primlejges  of  Bail,  and  their  Power 
over  the  Principal. 

Duties  and  LiahiUties  of  Sheriffs,  as  to 
BaU. 

BaU  Bond  qf  Insolvent  Debtors,  in  Penn- 
sylvania. 

Of  BaU  in  Criminal  Cases ;  their  Recog- 
nizances, and  Suits  thereon. 


I.    In  what  Cases  BaU  is  or  is  not  demandable. 
See  Abust,  IV.    Affidavit,  I.    CoaauL. 

1.  By  the  laws  of  most  of  the  United  States, 
bail  cannot  generally  be  required  in  actions  for 
mere  torts.  Aliter,  in  Massachusetts.  Jomesw. 
Kelly,  17  Mass.  11^. 

2.  Generally,  bail  is  not  demandable  in  actioiis 
of  trespass ;  and  it  was  refused  in  trespass  and 
false  imprisonment  aninst  officers  of  a  court  mar- 
tial, where  the  defondants  had  not  exeroised  their 
power  oppressively.  Dufidd  v.  Smith,  6  Binn.  302. 

8.  when  the  capias  is  in  trespass,  with  an  ae 
eCuun  to  answer  the  plaintiff  in  trespass  on  the  case, 
bail  may  be  reqnirea.  Patten  v.  Hoisted,  Coze,  277. 

4.  By  the  nraetice  in  New  Jersey,  the  plaintiff 
mnst  preceea  by  snnunons,  in  all  cases  where  he 
is  not  entitled  to  bail.  Beatty  t.  Jhms,  2  Pen.  628. 

5.  In  detinue  of  eharten,  where  the  de|»ndant 


had  not  tortiously  obtained  them,  he  was  dis» 
charged  on  common  bail.  Bwbridgef.  Tumor, 
2  Yeates,  429. 

6.  In  actions  for  libel  and  slander  (except  slan- 
der of  title)  bail  is  not  demandable,  unless  special 
cause  be  shown.  (Zason  v.  Gould,  2  Gaines,  47. 
In  South  Carolina  and  Massachusetts,  bail  may  be 
demanded  in  an  action  for  slander.  Pearson  v. 
PickeU,  1  M'Cord,  472.    17  Mass.  176. 

7.  In  Pennsylvania,  the  court  will  discharge  a 
defendant  in  slander,  on  common  bail,  unless  spe> 
cial  damage  is  proved,  or  the  charge  u  of  a  gross 
crime.  SrCailey  v.  Smith,  4  Yeates,  193.  But 
if  the  plaintiff  swear  to  epecial  damage,  though 
he  do  not  specify  the  amount,  the  court  will  hold 
to  bail.     Charles  v.  Holmes,  1  Browne,  297. 

8.  Bail  cannot  be  required  in  an  action  of  debt 
for  a  penalty  imposed  by  statute  for  receiving  on 
board  a  boat,  for  exportation,  tobacco  that  has  not 
been  inspected.     Clay  v.  Sweet,  4  Bibb,  255. 

9.  If  bail  can  everoe  required  on  a  penal  stat^ 
ute  where  the  statute  does  not  expressly  allow  it, 
tin  plaintiff  must  have  an  order  of  the  court,  or  of 
a  judge,  therefor.  Broot^fidd  v.  Jones,  3  Halst.  31 1 . 

10.  In  a  joint  action  against  the  maker  and  in* 
dorser  of  a  note,  bail  cannot  be  demanded  as  of 
right,  but  can  be  obtained  only  by  order  of  a 
judge,  Ac.,  on  a  proper  affidavit       Hatcher  v 
Lam,  4  Rand.  152. 

11.  Where  a  statute  exempts  a  defendant  Irora 
being  taken  in  execution,  btd  cannot  be  held  to 
bail  on  the  mesne  process.  Green  v.  Morse ^  5 
Greenl.  291.  WUlington  v.  Steams,  1  Pick.  497. 
S.  P.  5  Wend.  113.    Sedvide2  MCord,  16. 

12.  Bail  conld  not  be  required  on  a  bill  in  equity 
between  partners  inserted  in  a  common  writ  of 
attachment,  under  the  Massachusetts  statute  of 
1823.     Cowunonwealth  v.  Sumner,  5  Pick.  360. 

13.  A  defendant,  under  bail  in  another  state, 
for  the  same  cause  of  action,  will  generally  be 
discharged  fnun  bail  in  the  second  suit.     Clark  v 
Weldo,  4  Yeates,  206. 

14.  But  where  a  state  judge  had  discharged  a 
defendant  on  common  bail,  and  the  plaintw^  by 
the  neglect  of  his  agent,  had  lost  an  a|ypeal  uom 
the  |nage*s  decision,  the  circuit  court  of  li||^tJmted 
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States  refbsed  to  diicharge  the  defendant  in  a 
aecond  action  between  the  same  parties.  Parasset 
Y.  Gttutier,  2  Oal(.  330. 

15.  Bail  may  be  required  where  a  former  suit' 
for  the  same  canae  has  been  brought/ and  no  bail 
asked.  Field  v.  CoUritk,  3  Yeates,  56.  See  also 
Peek  y.  Hozier,  14  Johns.  346. 

16.  Where  the  defendant  has  been  held  to  bail, 
andaiadgment  rendered  against  him  in  another 
state,  be  cannot  be  held  to  bail,  in  New  Jersey,  in 
an  action  on  that  judgment.     Lambert  v.  Moore, 

1  Halst.  131. 

17.  Though  the  contract,  on  which  a  suit  is 
brought,  was  made  in  a  country  where  by  the  laws 
the  property  only,  and  not  the  person  of  the  de- 
fendant is  liable,  yet  he  may  be  held  to  bail  ac- 
cording to  the  law  where  the  suit  is  instituted. 
Milne  v.  Moreton,  6  Binn.  353.  H60.  Smith  y. 
SpmoUa,  2  Johns.  198.     S.  P.  Vibus  y.  Wirtinff, 

2  Yeates,  350. 

18.  In  a  suit  between  foreigners,  on  a  contract 
made  in  their  own  country ,'by  the'  laws  of  which 
an  action  on  the  contract  is  suspended  to  a  period 
not  yet  arriyed,  special  bail  cannot  be  required. 
Camfranque  y.  Bumell,  1  Wash.  C.  C.  340.  4 
Dall.  419. 

19.  So  a  defendant,  who  has  been  arrested  in 
one  state,  and  discharged  from  imprisonment  un- 
der the  laws  thereof,  by  which  he  is  eiempted 
from  further  arrest  there,  rosy  be  arrested  and 
held  to  bail  for  the  same  cause  of  action,  in 
another  state.  Peek  y.  Hozier,  14  Johns.  346. 
Hubbard  y.  fVentworth,  3  N.  Hamp.  43.  S.  P. 
WkiUemore  y.  ^dam$,  2  Cow.  626. 

2D.  A  defendant  was  held  to  bail  in  New  York, 
in  an  action  for  a  debt  from  which  his  person  had 
been  dischar^d  under  an  insolyent  law  of  that 
State — a  prima  facie  case  of  fraud  being  made 
out  against  him  by  affidayit.  Remolds  y.  Man^ 
fungt  1  Cow.  228.  See  Peters  C.  C.  484.  Man  y. 
Ijotoden,  4  M*Gord,  485. 

21.  A  discharge  of  the  person  only,  under  the 
insolyent  law  ofone  state,  does  not  preyent  an  ar- 
rest and  holding  to  bail  of  the  debtor  in  another 
state.  James  v.  Men,  1  Oall.  188.  Webster  y. 
Massey,  2  Wash.  C.  C.  157.  See  Read  y.  Chap- 
man, Peters  C.  C.  404. 

22.  In  Pennsylyania.  if  a  debtor  is  discharged 
by  the  insolyent  law  of  the  state,  dsc.,  where  the 
debt  was  contracted,  and  where  he  resided,  he 
will  be  discharged  on  common  bail,  unless  such 
state,  Ste.,  refuse  the  same  courtesy  to  the  citizens 
of  Pennsylyania.  Smith  y.  Brown,  3  Binn.  201. 
Hare  y.  Moultrie,  2  Yeaies,  435.  Jeffries  y. 
Thompson,  ib.  482.    HilUard  y .  Greenleaf,  ib.  533. 

5  Binn.  336,  n.  Boggs  y.  Teaekle,  5  Binn.  332. 
Walsh  V.  Jfourse,  ib.  381.  Fisher  y.  Hyde,  3 
Yeates,  256.  MiUar  y.  HaU,  1  Dall.  229.  namp- 
son  y.  Young,  ib.  294.  Donaldson  r.  Chambers, 
2  Dall.  100.     Bee  Commonwealth  y.  Riddle,  1  8. 

6  R.  311.  Miter,  in  New  York  and  Connecticut, 
Sieard  y.  Whale,''  11  Johns.  194.  WoodJbridge  y. 
Wright,  3  Conn.  523.  See  also  Knox  y.  Oreen- 
lenf,  Wallace,  108.    3  Gill  &  Johns.  64. 

23.  Where  a  debt  is  contracted  and  made  pay- 
able out  of  the  state  in  which  the  discharge  takes 
place,  the  debtor  may  be  held  to  bail  in  a  suit  on 
such  debt.    Campbell  y.  Claudius,  Peters  C.  C.  484. 

24.  A  defendant  may  be  held  to  bail,  who  has 
declared  himself  a  bankrupt  according  to  the  laws 
of  France,  but  who  has  not  leceiyed  a  coneKusiye 
discharge,  though  the  creditor  has  proyed  and 
registered  his  debt  in  the  French  court.  Gorgerat 
y.  M-CaHy,  1  Dall.  366. 

25.  The  mere  fact  that  the  defendant'*  person 
is  discharged  under  an  act  to  abolish  imprisonment 
for  de^t  in  certain  cases  is  not,  per  se,  notice  to 
the  pldhilift')  and  if  he,  not  aware  of  the  4ii* 


charge,  hold  the  defendant  to  bail,  and  sue  the 
bail  bond,  the  suit  will  not^be  set  aside,  except  on 
payment  of  costs.     Warner  y,  A'orth,  1  Cow.  179. 

26.  Though  a  defendant,  who  is  arrested,  is  de- 
liyered  over  by  the  sheriff  to  his  successor  before 
bail  is  ffiyen,  yet  the  right  to  be  discharged,  on 

fiying  hail,  is  not  thereby  affected.     Richards  y. 
*orter,  7  Johns.  137. 

27.  Special  bail  may  be  required  in  an  action  of 
debt  on  a  recognizance  to  prosecute  a  writ  of 
error.     Davy  y.  Jackson,  2  Yeates,  280. 

28.  And  m  an  action  of  debt  for  the  penalty 
given  by  the  14th  section  of  the  New  York  stat- 
ute concerning  distresses,  rents,  «Stc.  Watts  v. 
Taylor,  13  Johns.  305.  ' 

S&.  And  in  a  suit  for  damages  for  not  delivering 
goods  according  to  contract.  Bunting  v.  Brown. 
13  Johns.  425. 

30.  An  executor  may  be  held  to  bail  in  case  of 
a  devastavit,     Hartness  y.  Pureell,  1  Wend.  303. 

31.  In  Kentucky,  appearance  liail  may  be  re- 
quired in  actions  of  debt  on  bonds  with  collateral 
conditions.  Henderson  y.  Morrison,  Prin.  Dec. 
213.  Miter,  in  Virginia.  R^ny.  Call,  2  Wash. 
181.  See  1  Har.  &  J.  538.  Special  bail  cannot  be 
required  on  the  process  by  petition  and  summons, 
in  Xentucky.  Withers  v.  Curd,  7  J.  J.  Marsh.  253. 

32.  It  is  not  necessary  that  a  special  order  for 
bail  should  be  indorsed  on  the  writ,  where  the 
plaintiff  swears  to  a  particular  sum  due  on  the 
rescinding  of  a  contract.  Mickle  y.  Baker,  2 
M'Cord,  250.  It  is  sufficient  that  the  authority  to 
hold  to  bail  exists,  and  is  in  the  possession,  or  un- 
der the  control  of  the  officer.  Carter  v.  Drake, 
10  Wend.  mS. 

33.  In  Pennsylyania,  it  is  not  tlie  practice  to 
obtain  a  Judge's  order  to  hold  to  bail,  where  bail 
is  not  of  course  -,  but  the  right  to  bail  is  deter- 
mined on  citation,  or  rule  to  snow  cause  of  action, 
after  arrest.    Jack  y.  Shoemaker,  3  Binn.  280. 

34.  No  one,  except  a  transient  person,  can  be 
held  to  bail  in  South  Carolina  for  a  less  sum  than 
$30,61.     Edson  y.  Cheshire,  2  M'Cord,  385. 

Of  bail  on  attachment  for  contempt  —  See  At- 

TACHHEIfT,   V.  (a.) 

Of  affidayit  to  hold  to  bail  —  See  Affidavit,  I. 
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Of  mitigating  Bail,  and  of  discharging 
Defendant  without  Bait. 

35.  In  New  York,  a  motion  to  mitigate  bail  is 
chamber  business,  and  will  not  be  heard  in  court. 
Smith  V.  J^ewell,  7  Wend.  484. 

36.  When  the  sum,  in  which  a  defendant  is 
held  to  bail,  is  too  large,  he  may  apply  to  a  judge 
to  mitij^te  it.     Bunting  v.  Brown,  13  Johns.  4&. 

37.  Though  it  is  a  general  rule  that  bail  must 
justify  in  double  the  amount  contained  in  the  writ, 
or  in  the  order  toehold  to  bail,  and  the  plaintiff 
may  demand  two  bail,  yet  where  the  demand 
is  very  large,  the  rule  may  operate  oppressively ; 
and  the  court  will  therefore  mitigate  the  sum,  and 
require  the  bail  to  justify,  in  uie  aggregate,  by 
two  or  more  persons,  in  such,  sum  as  appears 
reasonable  and  sufficient  to  secure  the  plaintiff. 
Cromelines  y.  Bddens,  1  Wend.  107. 

38.  In  an  action  for  assault  and  battery,  where 
the  defendant  had  been  held  to  bail  for  $10,000, 
without  affidayit,  or  a  judge's  order,  the  court  re- 
duced the  amount  to  the  ordinary  sum  of  $500. 
BalHngaU  y.  Bumie,  1  Hall,  237. 

39.  In  a  snit  for  a  publication  prima  facie  li- 
bellous, where  the  defendant  haa  been  held  to 
bail,  by  a  judge*s  order,  for  $1000,  on  an  affidavit 
that  be  was  a  transient  person,  resident  oat  of  the 
state,  the  court  refhsed  to  discharge  him  on  com* 
mon  bail,  or  to  reduce  the  bail.     Van  Veckten  v 

2  Johns.  298. 
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40.  On  a  capias  ad  eomputandum  inaed  after  a 
judgment  quod  computet,  bail  will  be  mitigated 
according  to  the  circumstances  of  the  case.  Kep» 
peU  V.  Zuntzinger,  3  Yeates,  ti3. 

41.  On  habeas  corpus,  the  sum  for  which  bail  is 
required  will  be  reduced  by  the  court,  where  a 
defendant  is  committed  fur  not  giving  excessive 
bail.     Jones  V.  Kdly,  17  Mass.  i  16. 

42.  Notice  must  oe  given  of  an  application  to 
discharge  a  defendant  on  common  bail.  Morris  T. 
Geigtr,  5  Halsl.331. 

43.  The  court  will  not  discharge  on  common 
bail,  if  sufficient  reasonable  ground  is  shown  for 
bringing  a  case  before  a  jury.  IVaters  v.  CoUot, 
2  Dall.  *4^47.    2  Yeates,  26.      Parasstt  v.  Gautier, 

2  Dall.  332.  And  will  not  inquire  into  a  question 
of  fraud  in  the  contract  sued  on ;  nor  into  the 
fact  of  infancy,  if  fraud  is  not  suggested.  Paras- 
stt V.  GautUr,  ubi  sup.  Clemson  v.  Bush,  3  Binn. 
413.    Sed  vide  1  Browne,  213,  Pratt  v.  Strickland. 

44.  If  the  question  be  doubtful,  as  to  law  or 
fact,  the  court  will  not  discharge  on  common  bail, 
but  will  put  the  defendant  to  his  plea.  Craig  v. 
Brown,  Peters  C.  C.  352.  Knox  v.  Greenuaf, 
Wallace,  108. 

45.  Nor  will  the  court  inquire  whether  another 
suit  is  pending  for  the  same  cause.  Post  v.  Ssr- 
nuento,  2  Wash.  C.  C.  ^96. 

46.  If  a  defendant  is  arrested  before  the  debt  is 
due,  he  should  apply  for  a  discharge  before  filing 
bail  or  pleading  in  chief.  Crygier  v.  Long,  1 
Johns.  Cfas.  393. 

47.  Where  a  consignee  sued  for  non-delivery 
of  the  goods,  and  stated  in  his  affidavit  that  he 
did  not  certainly  know  that  the  ^ood^were  ship- 
ped, yet  that  he  did  not  doubt  it,  as  he  bad  re- 
ceived a  regular  invoice  and  a  bill  of  lading 
signed  b^  the  defendant — that  the  goods  were 
missing  trom  the  trunks  in  which  they  were  con- 
tained, the  trunks  having  evidently  been  opened  — 
that  a  demand  had  been  made  of  the  missing 

goods,  and  the  freight  tendered — and  that  the  de- 
mdant  resided  in  England ;  the  court  refused  to 
discharge  the  defendant  on  common  bail.  Wat- 
kinson  v.  Laughton,  4  Johns.  307. 

48.  Questions  of  bail  may  be  heard  by  a  single 
judge,  before  the  capias  is  returned  ;  but  after  the 
return,  they  must  be  decided  by  the  court ;  and 
application  should,  regularly,  be  made  on  the  first 
day  of  the  term.    Borger  v.  SearU,  2  Dall.  110. 

49.  A  defendant  who  produces  a  certificate  un- 
der the  bankrupt  low  tif  the  United  States,  ob- 
tained in  another  slate,  is  entitled  to  be  discharged 
from  arrest.    Jones  v.  Emerson,  1  Caines,  487. 

50.  A  consul  who  draws  a  bill  of  exchange  on 
his  government  is  not  personally  held  to  pav  it 
on  its  being  protested,  and  will  be  discharged  on 
common  bail,  though  the  plaintiff  makes  positive 
affidavit  of  a  subsisting  debt  %  Jones  v.  Letombe, 

3  Dall.  384.     See  Consul. 

51.  It  is  not  sufficient  cause  to  discharge  a  de- 
fendant on  common  bail,  that  the  plaintiff  has  not 
seasonably  filed  his  declaration.   Branson  v.  Shinn, 

4  Halst.  1. 

52.  A  motion  to  discharge  on  common  bail, 
afler  an  order  of  a  judge,  Ac.,  to  hold  to  bail,  under 
the  New  York  statute  to  abolish  imprisonment  for 
debt,  must  be  founded  on  a  defect,  shown  by  the 
defendant,  in  the  proof  on  which  the  order  was 
founded.    Mott  y.  Jerome,  7  Cow.  518. 

III.  Exception  to^  Justification  and  Waver  of,  Bail. 

53.  The  plaintiff  is  entitled  to  two  persons  as 
bail  to  the  action,  if  he  require  it.  frendover  v. 
BaU,  Coleman,  44.  8.  P.  12  Mass.  129.  9  ib.  483. 
I  Wend.  108. 

54.  If  one  real  and  one  fictitious  person  be  giren 


as  bail,  or  two  person*  who  are  ivtoiifficient,  tlw 
bail  piece  is  not  a  nullity,  and  the  plaintiff  cannot 
proceed  on  the  bail  bond,  but  must  except  to  the 
sufficiency  of  the  bail.  CtUnes  v.  Hunt,  6  Johns. 
358.    8.  P.  Ferris  v.  Pkdns,  1  Johns.  Cas.  249. 

55.  Where  bail  below  became  bail  above,  and 
the  plaintiff  excepted,  and  then  sued  on  the  bail 
bona,  the  proceeding  was  set  aside,  with  costs. 
Mettler's  ease,  5  Cow.  287. 

56.  By  an  exception  to  bail,  afler  copy  plea 
served,  the  plea  becomes  a  nullity,  though  it  was 
received  without  objection  ;  and  to  prevent  a  de- 
fault, the  plaintiff  must  plead  de  lu^o  afler  juHtify- 
ing,  even  though  one  of  the  defendants  (joint 
deotors)  be  not  arrested,  and  bail  be  put  in  as  to 
both.     Briggs  v.  Ru\De,  7  Cow.  508. 

57.  An  attorney  of  the  court,  or  sheriff,  is  nfit 
good  bail.  Coster  v.  IVatson,  15  Johns.  535.  Bu^ 
ley  V.  fVarden,  20  Johns.  129.  Craig  v.  Seolt,  1 
Wend.  35.     Broum  v  Lord,  Kirby,  S)9. 

58.  In  New  Hampshire,  a  deputy  sheriff  inoy 
be  bail.     Plumsr  v.  BrewsUr,  2  N.  Hamp.  473. 

59.  If  the  plaintiff  do  not  except  to  the  suf- 
ficiency of  the  appearance  bail,  he  cannot  aflor- 
wards  object  to  receiving  him  as  special  bail. 
Dunlops.y.  Laporte,  1  H.  &  M.  22. 

60.  An  affidavit  before  a  commissioner  (in  Pen** 
sylvania)  with  notice  to  the  plaintiff  that  the  bail 
will  answer  on  oath  any  questions  that  may  be  put 
to  them,  is  a  sufficient  justification.  Jones  y» 
Badger,  5  Binn.  461. 

61.  The  rule  of  court,  requiring  bail  to  justify 
in  open  court,  either  by  affidavit  made  before  a 
commissioner,  or  one  of  the  judges,  does  not  apply 
to  bail  on  appeals,  ib.  -* 

62.  In  New  York,  bail  may  instify,  on  due  no- 
tice, before  officers  authoriied  to  take  recogni- 
zanoes ;  but  a  judge  of  the  supreme  court  may, 
before  justification,  order  it  to  be  made  in  open 
court.  And  when  it  is  not  in  open  court,  eitJier 
party  may  appeal  to  the  court    13  Johns.  422. 

63.  Bail  may  justify,  at  the  time  and  place 
specified  in  the  notice,  before  a  different  officer 
from  him  who  is  named  in  the  notice ;  especially 
if  the  plaintiff  be  not  misled.     SouXherland  v.  6ftef- 

field,  2  Wend.  293. 

64.  If  a  defendant  is  arrested  in  vacation,  the 
bail,  if  excepted  to,  may  justify,  in  vacation,  before 
a  Judge  at  his  chambers.    Ftnn  v.  Smith,  6  Johns. 

65.  A  justification  of  bail  after  a  plea  served 
does  not  make  the  plea  good,  in  a  bailable  action, 
unless  the  plea  was  served  de  bene  esse,  and  with 
notice;  a  plea  otherwise  made,  before  bail  is 
perfected,  is  a  nullity.  Jidams  v.  Ji'mtonS  Cow. 
56.    See  also  Waterman  t.  AUen,  1  Cow.  60. 

66.  If  bail  do  not  Justify  within  the  time  al- 
lowed by  the  rules  of^  the  court,  they  cease  to  be 
bail,  and  cannot  be  held  by  the  plaintiff's  giving 
notice  that  he  waves  the  exception.  People  v. 
Judges  of  Onondaga,  1  Cow.  54.  S.  P.  Woterman 
V.  AUen,  ib.  60.  Trotter  v.  Hawhy,  ib.  226.  Thorp 
▼.  Faulkner,  2  Cow.  514.    Cooper  v.  Spieer,  ib.  619. 

67.  And  if  the  bail  are  sued,  in  such  a  case,  a 
mandamus  will  be  issued  to  set  aside  the  pro- 
ceedings, and  enter  an  exonerecvr  upon  the  bail 
piece.    1  Cow.  54.    2  Cow.  514. 

68.  Until,  however,  they  move  for  an  exonere- 
tur,  they  may  be  proceeaed  against ;  and  where 
one  of  two  bail  was  made  a  party  to  a  suit,  when 
he  had  not  justified,  it  was  held  to  be  ijo  defence 
for  the  other  bail ;  and  also  that  the  other  bail 
could  not  move,  in  his  behalf,  for  an  exonsretur. 
2  Cow.  619. 

69.  Where  the  defendant  intends  to  add  new 
bail,  as  well  as  to  justify,  a  notice  that  he  intends 
to  perfect  bail  is  insufficient.    Brown  v.  WiUsam 
son,  3  Halst  363. 
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70.  Jmitii^ilicn  c^bail  w  not  neeeieary  when  it 
is  enteved  for  the  purpoae  of  making  a  surrender. 
3t0ckt9m  Y.  Tkr^gmorUnty  1  Bald.  148. 

71.  Special  bail  cannot  be  entered  at  the  clerk  *s 
table,  unless  by  order  of  court,  or  bj  consent  of  the 
plaintiff's  connsel.     Gilliam  v.  AUenj  4  Rand.  498. 

72.  The  filing  of  a  declaration  is  not  a  waver 
of  special  bail,  m  Pennsylyania.  Caton  ▼.  JifCar- 
ty,  2  Dall.  141.  1  Teates,  103.  BobyshaU  y.  Op- 
fmmheimer,  4  Wash.  C.  C.  317. 

73.  If  the  plaintiff  takes  out  a  rule  for  arbitra- 
tion before  special  bail  are  entered,  it  amounts  to 
a  waver.  MovUon  ▼.  ReeSj  6  Binn.  32.  Jftmes  v. 
Gdhaud,  li  S.  d&  R.  9.  PhUlips  y.  OUver,  5  S. 
dt  R.  419. 

74.  So  if  the  defendant  takes  out  the  rule,  and 
the  plaintiff  proceeds  before  the  arbitrators.  Mans 
Y.SUe8'neer,2S.&.R.42U     11  S.  &  R.  9. 

75.  But  the  defendant  cannot  deprive  the  plain- 
tiff of  special  bail  by  entering  a  rule  for  arbitra- 
tion, t^. 

76.  A  plaintiff  may  always  wave  bia  right  to 
special  bail,  and  proceed  to  trial.  Paul  v.  Purodlj 
2  Browne,  20. 

77.  Where  the  defendant  offered  A  as  bail  for 
stay  of  execution,  and  on  exception  taken  jrave 
notice  that  B  would  become  bail,  but  B  reused 
sAerwards;  held  that  the  defendant  had  waved 
the  bail  entered  by  A,  and  could  not  offer  him  to 
justify.     Svargdla  v.  Perlasea,  1  Browne,  260. 

78.  In  Pennsylvania,  special  bail  is  waved 
where,  in  a  suit  mstituted  by  capias ,  and  in  which 
special  bail  has  not  been  put  in,  the  plaintiff  takes 
mdffment  for  want  of  an  affidavit  of  defence. 
Barie  v.  Davis,  1  Miles,  120. 

79.  The  plaintiff  waves  his  appearance  bail 
bond  by  accepting  a  plea  and  taking  judgment 
against  the  principal  before  special  bail  is  entered. 
Camdee  v.  KeUey,  7  Ham.  (Part  2d,')  210. 

80.  Where,  after  bail  is  put  in,  the  plaintiff  en- 
ters an  exception  on  the  bail  piece,  and  afler wards 
proceeds  in  the  cause  without  any  iustification,  or 
new  bail,  and  obtains  judgment,  he  cannot  pro- 
ceed  against  the  bail  excepted  to,  having  vir- 
tually waved  bail.     Flack  v.  Eager,  4  Johns.  185. 

81.  If  a  declaration  be  filed  in  chief,  after  notice 
received  of  special  bail,  it  is  a  waver  of  exceptions 
to  the  bail,  although  the  bail  piece  was  not  filed 
when  notice  was  ffiven  ;  and  the  plaintiff  cannot 
proceed  against  the  sheriff,  though  the  bail  are 
insufficient.    PtofiU  v.  Stevens,  9  Johns.  72. 

82.  If  thfi  defendant  appears  and  pleads  without 
giving  special  bail,  ana  the  plaintiff  joins  issue 
without  objection,  he  thereby  waves  his  right  to 
such  bail,  and  the  bail  for  appearance  are  dis- 
charged. Culpepper  A.  Sf  M.  Society  v.  Digges, 
6  Rand.  165. 

83.-  In  New  Jersey,  a  waver  of  bail  must  be  en- 
tered on  the  minutes  of  the  court ;  indorsing  it 
on  the  writ  is  not  sufficient.  Beatty  v.  Ivens,  2 
Pen.  628. 

84.  Where  the  appellee,  on  aa  appeal  from  an 
award  under  the  compulsory  arbitration  act  of 
Pennsylvania,  is  dissatisfied  with  the  bail  on  the 
appeal,  he  must  apply  to  the  court  for  additional 
bail ;  and  the  opinion  of  the  court,  that  the  bail 
are  sufficient,  is  conclusive  on  him.  Snyder  v. 
Zimtfterman,  1  Pennsyl.  S93. 

85.  Appearance  bail  wUl  not  be  relieved,  on  de- 
livering the  principal  in  court,  unless  special  bail 
are  put  in  and  perfected.  BchyshaH  v.  Oppen^ 
heimer,  4  ^ash.  C.  C.  317.  333. 

rV.  Of  the  PlairUiff*8jiUng  common  Bail ;  and  of 
the  J>efendant''sflUng  and  giving  Jfotice  of 
BaU  to  the  Action, 

86.  TSk  plaintiff  may,  if  he  so  e]0ct|  file  oom- 


mon  bail  after  forty  days  from  the  seconfl  week  of 
the  term.  Lane  v.  Cook,  8  Johns.  359.  But  this 
can  be  done  only  in  a  bailable  action.  Anon.  2 
Wend.  630. 

87.  Where  the  plaintiff's  attorney  ordered  the 
officer  to  take  a  particular  person  as  bail,  on  the 
defendant's  promise  to  put  in  sufficient  bail  the 
next  day,  which  he  failed  to  fulfil,  and  the  bail 
that  was  taken  became  insolvent,  the  attorney,' 
after  having  filed  common  bail,  was  allowed  to  file 
special  bail  for  the  defendant  in  order  to  surren- 
der his  body  for  his  own  protection,  no  objection 
being  interposed.  Gilchrist  v.  Van  Wagtnen,  1 
Gaines,  499. 

88.  If  a  plaintiff  inadvertently  takes  judgment 
by  default,  without  filing  common  bail,  the  court 
will  permit  it,  on  motion,  to  be  filed  nunc  pro 
tunc.  Phelps  v.  Branson,  4  Cow.  61.  Colden  v. 
Knicker backer,  2  Cow.  31. 

89.  So  after  verdict,  if,  from  a  change  of  attor- 
neys, the  bail  bond,  taken  by  a  plaintiii  deputed  to 
arrest  the  defendant,  be  lost.  JVapier  v.  Whipple f 
3  Caines,  88. 

90.  On  a  return  of  cepi  corpus,  the  plaintiff  may 
file  common  bail,  and  take  Judgment,  though  the 
sheriff  has  suffered  the  defendant  to  go  at  large, 
without  bail.  Byrne  v.  Morris,  2  Cow.  472.  And 
a  return  by  the  sheriff  that  he  has'  taken  the  de- 
fendant, who  remains  in  his  custody,  so  sick  that 
he  cannot  have  his  body  before  the  court,  &c.,  is 
a  return  of  cepi  corpus  simply  —  "  so  sick,  4&c.," 
being  surplusage,  ib.  ' 

91.  Unless  notice  is  given  of  the  filing  of  a 
special  bail  piece,  the  plamtiff  is  not  bound  to  re- 
gard it,  and  the  filing  by  him  of  common  bail,  after 
special  bail  is  in  wimout  notice  thereof  given,  and 
the  entry  of  a  default,  are  proper,  even  within  the 
four  days  after  special  bail  is  filed.  Pardee  v. 
Reid,  4  Cow.  51.  And  if  notice  of  special  bail  is 
not  given,  the  plaintiff  may  issue  aca.  sa.  without 
having  first  issued  a  fi.  fa.  Butterfield  v.  Cooper, 
6  Cow.  608. 

92.  Where  the  defendant  acknowledges  service 
by  writing  on  the  back  of  the  writ,  and  requests 
appearance  to  be  entered  for  him,  the  plaintiff 
may  file  common  bail.     Corse  v.  Colfax,  2  South. 


93.  The  plaintiff  cannot  wave  proceedings  on 
the  bail  bond,  after  obtaining  judgment  thereon, 
by  filing  common  bail  in  the  original  suit,  and  pro- 
ceeding therein ;  but  is  concluoed  by  his  election 
to  proceed  on  the  bond.  Beecker  v.  Simmons,  7 
Johns.  119. 

94.  In  New  York,  the  defendant  has  twenty 
days,  from  Saturday  in  the  second  week  of  the 
term,  within  which  he  may  put  in  bail.  Lane  v. 
Cook,  8  Johns.  359. 

'  95.  The  plaintiff  has  a  right  to  act  on  a  notice 
of  bail  received  from  an  attorney  of  the  court, 
though  he  may  not  have  been  retained,  and  though 
bail  may  not  be  in,  as  stated  in  the  notice.  Cobb 
V.  Darrdw,  6  Cow.  390.  S.  P.  Jfichols  v.  Sutfin, 
7  Cow.  422. 

96.  If  judgment  has  been  taken  against  bail, 
where  the  filing  of  the  bail  piece  has  been  omitted 
by  mistake,  the  court  will  order  it  to  be  filed  nunc 
pro  tunc.    7  Cow.  ubi  sup. 

97.  Notice  of  bail  should  not  be  given  until  the 
bail  piece  is  actually  filed.  Britt  v.  Van  Korden^ 
1  Johns.  Cas.  390. 

98.  A  bail  piece,  taken  before  a  single  judge,  is 
regarded  as  taken  in  court ;  and  when  the  memo- 
randum of  the  recognizance  is  filed,  it  becomes  a 
record  of  the  court,  on  which  an  action  will  lie. 
Green  v.  Omngton,  16  Johns.  55. 

99.  Under  Uie  Pennsylvania  sUtute  of  1724-^, 
notice  may  be  given  to  a  freeholder  to  enter 
speeial  bail,  and  on  his  neglect  so  to  do,  a  capias 
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may  be  issued  mgminst  him  fot  anycauie  of  action. 
Jack  r.  Shoemaker^  3  Binn.  283. 

KX).  Tbe  defendant,  in  such  caae,  may  cite  the 
plaintiff  to  show  canae  of  bail ;  and  the  judge,  if 
of  opinion  that  special  bail  ought  not  to  be  demand- 
ed, may  order  that  the  defendant's  appearance  be 
accepted,  ib. 

101.  Tbe  rule  requiring  notice  of  the  entry  of 
apecial  bail  must,  in  all  cases,  be  literally  com- 
plied with.     Stevenson  v.  Kimber,  3  Rawle,  272. 

102.  To  entitle  the  plaintiff,  under  this  statute, 
to  file  a  common  appearance  for  the  defendant, 
the  summons  must  have  been  served  ten  days 
before  tbe  return  day.  Smiik  v.  Bokn,  4  WasL 
C.  C.  127. 

103.  If  special  bail  be  put  in  without  process, 
tbe  plaintiff  may  proceed  aeainst  the  defendant, 
as  iTprocess  had  been  senred.  Wrighi  t.  Jejfrey^ 
5  Cow.  15. 

104.  In  the  attachment  process  of  Virginia 
against  an  abscondiog  debtor,  the  defendant  may 
pot  in  special  bail  to  replevy  the  attached  effects, 
at  the  term  when  the  attachment  is  returned,  and 
before  judgment  rendered,  though  he  has  been 
previously  defaulted.  Smiik  v.  rearce^  6  Munf. 
585. 

105.  Afler  appearance  bail  have  pleaded,  the 
defendant  may,  at  a  subsequent  term,  appear  and 
give  the  same  persons  as  special  bail.  Dunlops  v. 
Lafforfe,  1  H.  ife;  M.  22. 

106.  Where  appearance  bail  is  required,  the  de- 
fendant caHnot  appear  at  tbe  rules,  without  giving 
special  baU.    Bradley  v.  WeUk,  1  Munf.  28^. 

V.    Of  BaU  BandMf  and  Proceedings  tkereon,  and 
when  Bail  to  tke  SkonfwiU  be  reUeoed. 

See  Alteration  or  Instrcmeitts,  19. 

107.  A  bail  bond  siightlv  varying  from  the  form 
prescribed  by  a  statute  will  be  good,  if  it  include 
all  the  obligations  imposed,  and  allow  every  de- 
fence given  by  the  statute.  Rhodes  v.  Vaugkan, 
2  Hawks,  167. 

lOri.  A  bond,  conditioned  for  appearance  at  a 
term  not  appointed  by  law  for  tbe  holding  of  the 
court,  is  void.    Allen  v.  White,  Minor,  289. 

109.  A  bond  witli  a  blank  condition  is  void. 
Perry  v.  Dobbins,  2  Bailey,  343. 

110.  A  bond  taken  by  a  sheriff,  with  condition 
that  a  defendant  "  shall  not  leave  the  common- 
wealth until  tbe  further  order  of  the  court,  and 
shall  abide  by  and  perform  such  order  and  decree 
as  the  court  may  pronounce,"  by  virtue  of  an  in- 
junction requiring  the  defendant  to  be  held  to  bail, 
IS  void;  being  contrary  to  the  Kentucky  stat^ 
ute  of  1796.  Basket  v.  ScoU,  5  Litt  208.  See 
8  Johns.  98. 

111.  A  bond  for  appearance  in  the  court  for 
trial  of  small  causes,  in  New  Jersey,  is  valid, 
though  taken  in  the  amount  of  the  debt  only.  Day 
v.  HaU,  7  Halst  204. 

112.  When  a  bond  is  given  by  a  defendant, 
afler  he  is  committed  to  prison  on  mesne  process, 
the  condition  should  be  for  hb  appearance  at 
court,  and  not  for  his  remaining  within  the  debtor*s 
limits.     Holmes  v.  Chadboume,  4  Greenl.  10. 

113.  In  South  Carolina,  bail  bonds  are  given  to 
the  sheriff  and  his  successor,  and  may  be  assigned 
by  his  successor.  Loker  r.  Antonio,  4  M'Cord, 
175. 

114.  A  bail  bond  was  held  sufficient,  though  it 
did  not  state  the  nature  of  the  action,  nor  the 
amount  of  the  debt.  Palmer  v.  M'Ginnis,  Har- 
din, 505. 

115.  In  Illinois,  hail  bonds  should  be  taken  to 
the  sheriff,  and  suits  on  them  be  brought  in  his 
name.     Hunter  v.  GUham,  1  Breese,  51. 

116.  The  penalty  of  a  bail  bond,  where  bail  is 


demandabie  af  right,  k  fixed  hy  the 

ed  in  the  writ,  and  is  osnally  dooUe  that 

but  where  bail  is  directed  by  a  jod^,  dbe.,  on  mSk- 

davit,  he  is  to  ascertain  the  penalty  of  tlw  bond. 

Oxley  V.  TWncr,  2  Virg.  Cas.  334. 

117.  The  want  of  a  seal  to  a  bail  bond  is  fetal 
on  a  scire  facias  against  the  baiL  Walker  v.  Lew^ 
is,  2  Hay  w.  16.  S.  P.  Peyton  t.  Mosdy,  3  Moor. 
80.  See  Harper,  226.  And  the  seal  must  be  atp 
tached  before  delivery ;  it  is  not  sufficient  to  give 
leave  to  the  officer  to  put  on  a  seal.  Smalley  v. 
Vanorden,  2  South.  811. 

118.  It  is  error  to  take  judgment  against  a  per 
son  who  has  not  signed  toe  bond,  though  his  name 
is  inserted  in  the  body  thereof.     Goods  v.  GaU^ 
Gilmer,  152. 

119.  A  bail  bond  taken  to  tbe  plaintiff,  instead 
of  the  sheriff,  is  void.  HandUy  v.  Ewings,  4  Bibb, 
505.  But  is  good,  though  taken  to  the  aheriff 
and  kis  keirs.    Ralston  v.  Idtve,  Hardin,  501. 

120.  Statutes  respecting  the  number  of  sureties 
on  a  bail  bond  are  merely  directory  U>  the  sheriff; 
and  a  bond  executed  by  a  smaller  number  is  valid. 
Joknson  v.  Williams,  2  Overt  178.  Arrenion  t. 
Jordan,  4  Hawks,  98.  Long  v.  BiUings,  9  Mass. 
482.  Rice  v.  Hosmer,  12  Mass.  129.  Lens  v. 
Smitk,  2  Pick.  284. 

121.  A  bond  is  good,  taken  in  double  the  ilia 
sworn  to  in  the  aflSdavit,  and  indorsed  on  the  wriL 
Ellis  V.  Robinson,  2  Pen.  707. 

122.  A  bond  cannot  take  effect  unless  it  is  dk- 
LivERED  bv  the  party  himself,  or  by  an  attorney 
constituted  by  deed.  Harrison  v.  l^emans,  4 
Rand.  177. 

123.  Though  a  bond,  taken  in  a  suit  against  A 
and  others,  recite  that  it  is  taken  in  a  suit  against 
A,  it  is  sufficient.    Ralston  v.  Love,  Hardin,  501. 

124.  A  suit  on  a  bail  bond  may  be  brought 
against  the  administrator  of  the  bail.  Langle§  t. 
Knighton,  2  Rep.  Con.  Ct.  451. 

1&.  Misnomer  of  the  plaintiff,  in  the  recital  in 
the  condition  of  the  bond,  will  not  render  it  void, 
if  he  be  otherwise  so  described  as  to  be  known. 
Colbum  V.  Downes,  10  Mass.  20. 

126.  Judgment  on  a  bond  which  recites  the 
writ  at  the  suit  of  A,  administrator,  when  the  writ 
is  at  his  suit  as  executor,  will  not  be  reversed. 
Payne  v.  Britton,  Q  Rand.  101. 

127.  But  a  bond  is  void,  if  it  do  not  substantially 
show  at  whose  suit  the  arrest  was  made,  what  is 
the  amount  of  damages  demanded,  and  when  and 
where  the  process  is  returnable.  Chvrckill  v.  Per- 
kins, 5  Mass.  542.  See  Steevens  v.  Claneey,  1 
Johns.  521.  Or  if  it  be  not  executed  by  the  prin- 
cipal, as  well  as  by  the  sureties.  Beam  v.  Parker, 
17  Mass.  591. 

128.  In  Virginia,  the  condition  of  the  bond  need 
not  specially  designate  the  time  and  place  of  ap- 
pearance.   Payne  v.  Britton,  6  Rand.  101. 

129.  A  bond  to  the  sheriff  of county, 

without  naming  it,  is  good,  ib, 

130.  A  bond  returned  to  the  clerk's  office,  speci- 
fying no  sum  to  be  paid  by  the  obligor,  is  void. 
Harrison  v.  Jlemans,  4  Rand.  177. 

131.  A  bond  is  void,  if  taken  aRer  the  defend- 
ant is  in  custody  on  execution,  for  his  appearance 
at  a  future  dajjr.    Fanskor  v.  Stout,  1  South.  319. 

132  A  variance  in  the  amount  of  tbe  debt 
stated  in  the  writ  and  in  the  recital  of  the  bond  is 
not  fatal,  if  the  bond  contains  other  descriptions 
which  show  that  it  was  taken  in  the  proper  suit 
M' Clean  v.  Lillard,  1  Bibb,  146.  See  Robeson 
V.  Thompson,  4  Halst  97.  Csrter  v.  Cockrill,  2 
Munf  448. 

133.  Where  the  sheriff  arrested  a  defendant  on 
a  bail  writ,  and  by  mistake  took  a  bond  for  the 
jail  limits,  stating  that  the  defendant  was  ira* 
prifoned  under  «  ea,  sa.,  the  bond  was  held  to  ba 
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tbid,  tnd  the  dtefend&tii  not  estopped  to  deny  that 
tbere  was  a  ea.  sa.    Miller  y.  Bagwell,  3  M'Cord, 

134.  A  bail  bond,  taken  in  the  circuit  conrt  of 
oomroon  pleaa  for  Charkston  district,  may  be  sued 
in  the  city  court  of  Charleston.  Legare  v.  Brawn, 
4  MCord,  370. 

135.  In  New  York,  if  the  parties  all  reside 
within  the  jurisdiction  of  the  court  of  the  county 
in  which  the  oricrinal  suit  was  commenced,  the 
action  on  the  bail  bond,  or  recognizance,  must  be 
bronjrht  in  that  court.  Burtus  v.  JH'Carty,  13 
Johns.  424. 

136.  When  a  bail  bond  is  taken  in  the  common 
pleas,  and  the  bail  reside  out  of  the  county,  the 
assignee  of  the  bond  may  sue  thereon  in  the  su- 
preme court  —  where  the  same  relief  will  be 
granted  to  the  bail,  as  if  the  bond  had  been  taken 
m  that  court;    Haswell  y.  Bates,  9  Johns.  60. 

137.  So  if  bail  rerfde  in  the  county  where  the 
action  is  brought,  and  the  principal  in  another 
county,  and  the  action  is  against  both.  But  the 
bail  are  chargeable  only  witn  common  pleas*  cost. 
Q^dxner  y.  Burham,  12  Johns.  459.  See  Davis 
r.  GiUet,  7  Johns.  318,  that,  if  bail  remoye 
fh>m  the  county,  when  the  action  is  in  the  com- 
mon pleu,  they  may  be  sued,  on  their  recogni- 
sance, in  the  supreme  court. 

138.  In  Pennsylyania,  the  assignee  of  the  bond 
most  bring  his  action  thereon  in  the  court  from 
which  the  original  process  issued.  Roop  y.  Meek, 
«  S.  &  R.  543. 

139.  Proceedings  on  a  bail  bond  will  be  stayed, 
if  the  plaintiff  has  all  the  adyantages  that  he 
would  naye  had,  if  special  bail  had  been  entered 
seasonably.  Unum  bank,  &c.  y.  Kr^,  2  S.  &  R. 
984.  Mrtarland  y.  Holmes,  5  S.  &.  R.  50.  Priest- 
mtm  y.  Keuser,  4  Binn.  844.  StoekUm  y.  Throg- 
sMTtsn,  1  Bald.  148. 

140.  But  if  special  bail  are  not  put  in  until  the 
plaintiff  has  been  delayed  in  the  trial  of  bis  cause, 
the  bond  must  stand  as  security  for  the  debt  to  be 
recoyered.  5  S.  ^  R.  50.  6.  P.  Filler  y.  Fro- 
haseo,  1  Browne,  238  EUnsey  y.  Kraft,  ib.  250. 
Jititer,  if  the  plaintiff  can  be  put  in  as  good  condi- 
tion as  if  he  had  not  been  delayed.  Bank,  &c.  y. 
Lassel,  2  Yeates,  ft7. 

141.  Proceedings  on  a  bond  were  stayed  after  a 
fi.  fa.,  on  paying  costs,  pleading  issnably  in  the 
original  action,  taking  short  notice  of  trial,  and 
consenting  that  judgment  on  the  bond  should 
stand  as  security.     Careto  y.  Willing,  1  Dall.  130. 

142.  Where  the  principal  offered,  in  due  time, 
to  surrender  himself,  but  was  preyented  by  the 
scire  facias  haying  been,  by  mistake  of  an  officer 
of  the.  court,  entered  as  of  a  former  term,  the  bail 
was  relieyed.     UamiUon  y.  Taylor,  3  Yeates,  389. 

143.  In  a  suit  on  the  bond,  oh  the  plea  of  <<  ap- 
peared at  the  day,"  the  accepting  of  a  plea,  join- 
ing issue,  and  taking  a  yerdict  in  the  original 
action,  after  the  bond  was  put  in  sfiit,  do  not  bar 
the  plaintiff's  recoyery ;  ror  the  bail  could  not 
take  advantage  of  the  implied  wayer,  except  by 
applying  to  tlic  conrt.  Hayden  y.  Adams,  2  Binn. 
232. 

144.  Under  the  small  cause  act  of  New  Jersey, 
if  a  defendant,  arrested  on  a  warrant,  give  bond 
to  appear  before  the  justice,  and  fail  to  appear  at 
the  day.  the  justice  cannot  proceed  to  trial,  nor 
render  judgment  against  him.  Camman  y.  Ran- 
dolph, 2  Halst.  136. 

145.  Th^  sheriff  is  not  bound  to  gtye  any  other 
notice  to  the  plaintiff  of  his  haying  taken  a  bail 
bond,  than  by  his  indorsement  on  the  writ.  Riek- 
ards  y.  Porter,  7  Johns.  137.  And  where  a  sheriff 
lets  to  bail  a  defendant,  committed  by  his  prede- 
cessor who  has  not  delivered  the  writ  to  him,  he  is 
not  liable  for  not  giying  notice  to  the  plaintiff,  ib. 
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146.  If  a  sheriff,  after  taking  bail,  makes  a  re* 
turn  that  the  defendant  is  committed  to  jail,  he 
loses  his  remedy   on   the  bail    bond.     Henry  y« 
Stone,  2  Rand.  455.    S.   P.    Henry  v.  Green,  *!' 
Munf.  227. 

See  Attachment,  V.  (b.) 

147.  In  New  York,  proceeding  in  the  original 
suit  is  a  wayer  of  the  proceedings  on  the  bail 
bond ;  and  if  the  plaintiff  proceed  in  that  suit  before 
the  costs  of  the  suit  on  Uie  bond  are  paid,  he  can- 
not proceed  on  the  bond  to  obtain  them.  Huguet 
y.  Halletj  1  Caines,  55. 

148.  On  payment  of  the  plaintiff's  costs,  in 
such  case,  up  to  the  time  when  special  bail  was 
entered<and  notice  given,  the  court  will  set  aside 
the  proceedings  in  the  suit  on  the  bond.  ib. 

149.  In  an  action  on  the  bond,  the  bail  cannot 
well  plead  that  they  offered  to  surrender  the  prin- 
cipal ;  they  can  plead  eomperuil  ad  diem  only.  Os- 
bom  y.  Jones,  4  Har.  A  M'Hen.  5,  note, 

150.  The  assignment  of  a  bail  bond  to  the  plain- 
tiff, by  the  sheriff,  under  statute  4  Anne,  must  be 
under  his  hand  and  seal,  with  two  subscribing  wit- 
nesses.    Solomons  y.  Evans,  3  M'Cord,  274. 

151.  The  plaintiff  cannot  take  an  assignment  of 
the  bond,  afier  bail  to  the  action  are  put  in,  unless 
they  haye  been  regularly  excepted  to.  Ferris 
y.  Phelps,  1  Johns.  Gas.  249.  Caines  y.  Hunt,  8 
Johns.  ^. 

152.  If  a  person,  returned  as  appearance  bail, 
denies  that  he  executed  the  bond,  be  may  plead 
non  est  factum.  S^otsvtood  y.  Douglas,  6  Munf. 
312. 

153.  But  he  is  not  precluded  from  seeking  re- 
lief in  equity,  by  failing  to  appear  and  so  plead. 
And  if  he  seek  such  relief  by  a  bill  of  injunction.  - 
the  officer  who  returned  the  writ  and  bond  should 
be  made  a  party  thereto,  as  well  as  the  plaintiff  in 
the  original  suit.  S^^otsvoood  y.  Higgenbotham,  6 
Munf.  313. 

154.  In  New  York,  special  bail  are  liable,  it 
seems,  only  to  the  amount  of  the  ae  etiam.  Mum* 
ford  y.  Stoeker,  1  Cow.  601.    See  5  Conn.  568. 

155.  In  Sooth  Carolina,  the  plaintiff,  in  an 
action  on  the  bond,  is  not  entitled  to  recoyer  his 
whole  demand,  as  of  course ;  but  nominal  dam- 
ages may  be  giyen,  under  particular  circumstances. 
Bryee  y.  Morton,  1  N.  d^  M.  64. 

156.  And  bail  are  neyer  liable  further  than  the 
principal  was  when  they  became  fixed.  Hence 
they  are  not  liable  for  interest  on  the  judgment. 
Murden  y.  Perman,  I  M'Cord,  128.  Kinsler  y. 
Kyzer,  4  M'Cord,  315. 

157.  In  Maine,  New  Hampshire,  and  Massa- 
chusetts, on  the  arrest  of  the  defendant,  he  gives 
bail  by  bond  to  the  sheriff,  with  condition  that  he 
shall  appear  and  answer  the  plaintiff,  and  abide 
the  order  and  judgment  of  the  court  in  the  action, 
and  shall  not  avoid ;  and  the  effect  of  this  condi- 
tion is,  that  the  principal  shall  satisfy  the  plain- 
tiff's jud^rnient,  or  surrender  himself  to  betaken 
in  execution,  or  that  the  bail  shall  pay  the  debt, 
&c.  Bail  thus  ^iyen  answers  the  purposes  of 
bail  below  and  bail  aboye,  at  common  law.  Mamil' 
ton  y.  Dunklee,  1  N.  Hamp.  172.  Hale  v.  Russ,  1 
Greenl.  336.  Pierce  v.  Read,  2  N.  Hamp.  360. 
Champion  y.  JVbyss,  2  Mass.  484.  Harrington  y. 
Denme,  13  Mass.  94.  See  also  Brooders  y.  Welsh^ 
2  N.  &  M.  569,  that  all  bail  are  bail  to  the  action, 
in  South  Carolina. 

158.  In  New  Jersey,  a  ball  bond  to  a  consUble 
requires  the  defendant  to  appear  and  answer  — 
but  not  to  wait  and  deliyer  himself  after  judg^ 
ment.     Smalley  v.  Vanorden,  2  South.  811. 

159.  In  Connecticut,  the  officer  indorses  on  the 
writ  that  he  has  taken  bail  for  the  defendant's  ap« 
pearance,  and  the  plaintiff  most  demand  special 
bail,  if  he  would  presenre  a  hold  on  the  defend- 
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ant's  body.  By  accepting  a  plea,  before  apecial  bail 
is  giveDi  be  waves  a  riffht  to  such  bail,  and  to  im- 
prisonment of  the  detendant.  The  condition  of 
the  bail  bond  is  performed  by  the  defendant's  ap- 
pearance, and  this  appearance  consists  in  the  ac- 
ceptance of  his  plea.  Hubbard  ▼.  ShaUr^  3  Day, 
199.  HaUey  ▼.  Fanning.  2  Root,  101.  Gallup  v. 
Denisonf  Kirby,  434.  By  accepting  a  plea  after 
the  defendant  is  committed  for  want  of  bail,  the 
plaintiff  does  not  wave  his  claim  on  the  sheriff  to 
nave  the  defendant  forthcoming  after  judgment. 
2  Day,  199. 

160.  In  South  Carolina,  since  the  statutes  of 
1765  and  1809,  bail  to  the  sheriff  are  bail  to  the 
action.  Harwood  r.  Robertson,  2  Hill,  336.  And 
in  North  Carolina,  bail  are,  substantially,  only 
bail  to  the  action.     tVest  y.  RatUdgSf  4  Dev.  40. 

161.  The  word  ''appear,"  in  a  bail  bond  in 
South  Carolina,  means  that  the  defendant  shall 
remain  within  the  reach  of  the  process  of  the  court, 
to  satisfy  the  judgment  that  may  be  rendered 
aeainst  him.  Saunders  v.  Hughes,  2  Bailey,  513. 
Harwood  v.  Robertson,  2  Hill,  336.  Of  course,  an 
appearance  at  the  return  dav  of  the  writ,  and  a 
plea  made  to  the  action,  will  not  discharge  the 
bail  from  the  obligation  of  the  bond.  2  Hid,  336. 
And  where  a  dec&ration  on  the  bond  sets  out  the 
facts  necessary  to  fix  the  bail,  a  plea  that  the  de- 
fendant appeared,  according  to  the  condition  of 
the  bond,  is  not  good.  ib. 

162.  Where  the  condition  of  the  bond  required 
the  defendant  to  appear,  dic.^  "  and  to  abicle  the 
event  of  the  court  and  jury,"  it  was  held  that 
these  words  were  either  unmeaning  surplusage, 
or  imposed  no  obligation  in  addition  to  that  which 
arose  from  the  condition  to  appear.  Saunders  v. 
Hughes,  2  Bailey,  504.  It  was  also  held  that  such 
condition  did  not  violate  the  provision  in  the  stat^ 
ate  of  23  Hen.  VI.  c.  9,  that  the  bond  shall  be 
conditioned  for  the  defendant's  appearance  only.  ib. 

163.  When  the  recovery  against  the  principal 
conforms  to  the  bondj  a  variance  between  the  aJffi- 
davit  to  hold  to  bail  and  the  recovery  cannot  be 
pleaded  in  bar  of  an  action  on  the  bond.  ib. 

164.  The  measure  of  damages,  on  a  bond,  is 
the  amount  of  the  debt,  interest,  and  costs,  pro- 
vided they  do  not  exceed  the  penalty  of  the 
bond.  ib. 

165.  In  Massachusetts  and  New  Hampshire,  a 
bail  bond,  returned  by  the  sheriff,  has  immemo- 
rially  been  considered  so  far  a  matter  of  record, 
that  the  plaintiff  may  sue  out  a  sci.  fa.  on  it, 
in  his  own  name,  agamst  the  bail.  Champion  v. 
Jioyes,  2  Mass.  484.  1  Greenl.  336.  Pierce  v. 
Read,  2  N.  Hamp.  360. 

166.  And  the  bond  is  not  assignable,  nor  can 
the  sheriff  maintain  an  action  on  it.  2  N.  Hamp. 
and  1  Greenl.  uhi  sup. 

167.  It  seems  that  a  suit  on  a  bail  bond  is  not  a 
subject  of  compulsory  arbitration,  under  the  stat- 
ute of  Pennsylvania.  Roop  v.  Meek,  6  S.  &  R. 
545. 

168.  In  Kentucky,  an  action  at  common  law 
does  not  lie  on  an  appearance  bail  bond ;  the  pro- 
ceedings must  be  according  to  the  provisions  of 
the  statute.    Price  v.  Lee,  1  Bibb,  434. 

169.  In  North  Carolina,  New  Hampshire,  and 
Massachusetts,  debt  does  not  lie  on  a  bail  bond ; 
the  statute  provisions  for  a  sei.  fa.  not  being  cu- 
mulative merely.  Hunter  v.  Hill,  2  Hayw.  223. 
Pierce  v.  Read,  2  N.  Hamp.  359.  Crane  v.  Keat- 
ing, 13  Pick.  339.  .Sliier,  in  South  Carolina. 
(iuartermas  v.  Hawkins,  1  N.  db  M.  323. 

170.  And  in  an  action  of  debt,  the  declaration 
must  set  out  the  condition,  the  proceedings  against 
the  principal,  and  the  particular  breaches.  Loker 
V.  Antonio,  4  M'Cord,  175. 

171.  In  North  Carolina,  the  return  of  two  nihils 


is  a  good  service  of  a  sd.  fa.  on  bail.     Woodjfork 
V.  Broomjield,  1  Murph.  187. 

172.  It  is  not  necessary  that  a  sei.  fa.  should 
aver  the  issuing  and  return  of  the  ea.  sa. ;  though 
the  want  of  a  ca.  sa.  is  a  defence.  Langdan  v. 
Troy,  2  Hayw.  15.  Arrenton  v.  Jordan,  4  Hawks, 
98.    See  also  Crawford  v.  BeaU,  3  Bibb,  472. 

173.  But  it  must  aver  the  principal's  failure  to 
pay  the  debt  or  to  render  his  body.  Baker  v. 
Harrison,  5  Litt.  60.  Omission  to  issue  a  ca.  sa. 
must  be  excepted  to  by  special  plea.  Gray  v. 
Hoover,  4  Dev.  475. 

174.  In  sd.  fa.  asainst  bail,  the  plaintiff  is  not 
bound  to  pfoduce  the  bond,  on  the  plea  of  nul  tiel 
record.  Mason  v.  Cooper,  1  Car.  Law  Repos.472. 
Nor  to  produce  the  ea.  sa.,  if  the  execution  docket 
show  tnat  it  was  issued  and  returned  mm  inventus, 
Stuart  V.  Fitzgerald,  1  Car.  Law  R^pcs.  236. 

175.  In  Maryland,  a  sci.  fa.  is  sufficient,  when 
nul  tiel  record  is  pleaded,  though  it  do  not  aver 
the  issuing  and  return  of  a  ca.  sa.  Cappeau's  BaU 
V.  Middleton,  1  Har.  &  Gill,  154. 

176.  In  Massachusetts,  on  ^sd.fa.  against  bail, 
they  are  not  permitted  to  deny  the  arrest  of  the 
principal;  nor  can  they  defend  successfully  by 
denying  Uiat  there  is  any  record  of  their  becom- 
ing bail.     Bean  v.  Parker,  17  Mass.  591. 

177.  Nor  can  they  defend  by  showing  that  the 
principal  was  not  liable  to  arrest,  if  the  record  d» 
not  show  it.     Hall  v.  Young,  3  Pick.  80. 

178.  As  the  bond  is  not  required  to  be  returned, 
nor  recorded,  the  pleadings,  in  an  action  against  bail, 
must  conclude  to  the  jury,  if  the  defendants  deny 
that  Uiev  became  bail.     Parks  v.  HaU,  2  Pick.  210. 

179.  In  New  Hampehire,bail^eiicraZZy  put  their 
names  on  the  back  of  the  writ,  instead  of  execu- 
ting a  bond,  and  therebv  assent  to  the  taking  of 
the  liabilities  of  bail.  This  course  has  been  sanc- 
tioned by  uninterrupted  ussge ;  and  they  are  lia^ 
only  on  a  sd.  fa.  sued  by  the  original  plaintiff. 
Pierce  v.  Read,  2  N.  Hamp.  362. 

180.  In  Virginia,  if  the  principal  does  not  ap- 
pear, conformably  to  the  condition  of  the  bail 
bond,  judgment  is  taken  against  him,  and  also 
against  his  bail,  by  default,  unless  they  appear,  &c. 
Lee  V.  Carter,  3  Munf.  121.  Carter  v.  Cockrill, 
2  Munf  448.  Keerle  v.  jrorriJf2  Yirg.  Cas.  217. 
See  also  6  Wheat.  475. 

181.  But  if  special  be  afterwards  put  in,  such 
judgmept  against  the  appearance  bail  will  be  set 
aside.  t6. 

182.  If  the  defendant  die,  afVer  judgment  b^ 
default  against  him  and  his  bail,  and  before  a  wnt 
of  inquiry  executed,  sd.  fa.  does  not  lie  against 
the  bail.    Saunders  v.  Games,  3  Munf  225. 

183.  Where  judgment  is  so  entered  against  the 
principal  and  bail,  a  copy  of  the  bail  bond  must 
oe  inserted  in  the  record.  Shelton  v.  Pollok,  1  H. 
&  M.  423.     (iuarles  v.  Bt^ord,  3  Munf.  487. 

184.  An  office  judgment  against  appearance 
bail  is  not  erroneous,  though  taken  afler  special 
bail  is  entered,  if  it  be  not  final.  Bradley  v.  Steele^ 
Hardin,  559. 

185.  If  an  office  judgment  be  set  aside,  and  the 
suit  defended  by  the  appearance  bail,  and  he  af- 
terwards wave  his  plea,  judgment  is  to  be  entered 
against  the  defendant,  as  well  as  the  bail.  Van- 
meter  v.  FuUdmore,  I  H.  &  M.  329.  See  6 
Wheat.  475.  2  Virg.  Cas.  217. 

186.  Where  a  defendant  to  a  suit  has  not 
pleaded,  but  his  appearance  bail  has,  a  judgment 
stating  "  that  the  attorney  for  the  defendant  with- 
draws his  plea,  &.C.,  and,  therefore,  that  the  plain- 
tiff recover  against  the  defendant,"  must  be  un- 
derstood as  a  judgment  against  the  bail  only, 
(without  including  the  principal,)  and  is  there- 
fore erroneous.     Zee  v.  Carter,  3  Munf.  121. 

187.  Bail  are  not  answerable  on  a  sd.fa.  unleaa 
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Jkere  be  a  veiiim  of  n^it  eX  on  the  execution 
tffainst  the  principal.  Herrick  v.  Rickardsonf  11 
MaM.  234.  GUlaMie  ▼.  Clarke  1  Overt.  2.  Pear- 
tail  V.  Laioreneef  3  Johns.  514. 

186.  And  this  rule  was  not  relaxed,  although  a 
■tatnte,  made  after  the  defendant  became  bail,  had 
prohibited  imprisonment  for  debt.  Holland  v. 
Bouidin,  4  Monr.  149. 

189.  No  set.  fa.  can  be  served  on  bail,  nnless  it 
be  done  within  a  year  after  final  judgment  against 
the  principal ;  and  by  final  judgment  is  meant  the 
first  judgment  on  which  the  plaintiff  can  sue  out 
an  execution.     Sioett  v.  Sullivanf  7  Mass.  342. 

190.  An  action  will  not  lie  on  a  bail  bond  given 
m  another  state ;  but  if  it  would  lie,  it  must  be 
brought  within  a  year  afier  final  judgment  is  ren- 
dered.   M^Rae  r.  Mattoan,  10  Pick.  49. 

191.  If,  by  the  law  of  one  state,  the  bail  is  so 
&r  a  p&rt^  to  the  record,  as  to  be  bound  to  take 
aotice  of'^the  proceedings  against  the  principal, 
wsd  of  the  subsequent  proceedings  against  him- 
•elf,  he  cannot  object,  in  an  action  in  another 
state  oD  a  judgment  upon  a  sd.  fa.  issued  after 
be  left  the*  state  where  he  became  bail,  that  he 
had  no  notice  of  the  aei.  fa,  ATRae  v.  MaUooUy 
13  Pick.  63. 

192.  It  is  not  necessary,  in  order  to  charge  bail, 
that  the  return  of  nan  est  should  be  made  on  the 
first  execution  that  issues  against  the  principal, 
aor  that  the  execution  be  delivered  to  an  omcer 
within  thirty  days  afler  judgment  rendered.  Sie- 
MOW  V.  BigeUno,  12  Mass.  434. 

193.  Nor  is  it  necessary  that  the  officer  hold  the 
execution  four  days  before  it  is  returnable,  or  that 
the  bail  have  notice  that  the  execution  is  in  an 
officer's  hands.  But  it  is  necessary  that  the  offi- 
cer have  the  execution  a  sufficient  time,  before  it 
is  returnable,  to  make  diligent  inquiry  for  the  prin- 
eipal,  and  a  reasonable  time  and  opportunity  to 
arrest  him.  ib. 

194.  If  non  est  be  returned  by  any  officer  of  the 
eoBnt;|r  authorized  to  serve  the  execution  where 
the  original  writ  was  served  and  the  bail  reside, 
the  return  will  warrant  a  set.  fa.  against  the  bail, 
though  the  principal  reside  in  another  county. 
Crans  v.  Shaw,  13  Mass.  213.  Brhum  v.  Wallace. 
7  Mass.  208. 

195.  A  return  of  wm  esf  on  an  execution  made, 
by  mistake  of  the  clerk,  returnable  at  an  earlier 
day  than  by  law  it  should  have  been,  is  prima  fa- 
de evidence  of  the  principal's  avoidance,  and  suf- 
ficient ground  for  a  sd.fa.  against  the  bail.  Ranr 
let  V.  Warren^  7  Mass.  477.     See  3  Conn.  86. 

196.  By  statute  of  New  Hampshire,  the  officer 
who  holds  the  execution  against  the  principal 
must  give  notice  to  the  bail,  fiAeen  days  before  it 
is  returnable,  that  it  is  in  his  hands,  the  day  when 
it  is  returnable,  &c. ;  and  a  sd.  fa.  against  the 
bail  is  bad  on  demurrer,  if  it  do  not  aver  that  such 
notice  was  given  to  them.  Emerson  v.  Brown, 
2  N.  Hamp.  347.     Su  also  7  Grecnl.  81.    4  ib.  12. 

197.  And  the  sd.  fa.  must  aver  that  the  officer 
made  return  of  the  notice  given  by  him  to  the 
bail,  and  state  particularly  what  notice  he  gave, 
so  that  the  coiirt  may  judge  whether  it  were  ac- 
cording to  the  statute.  Goodwin  v.  Smith,  4  N. 
Hamp.  34. 

196.  Where  the  officer,  under  date  of  the  return 
day,  makes  return  of  non  est,  and  that  he  has 

fiven  notice  to  the  bail,  but  does  not  state  that  he 
ept  the  execution  in  his  hands,  during  the  inter- 
mediate time ;  in  a  sd.  fa.  against  the  bail,  re- 
citing this  return,  the  court  wul  presume  that  the 
execution  was  properly  kept  by  the  officer,  in  the 
intermediate  time.  Wheeloek  v.  Hall,  3  N.  Hamp. 
310. 

199.  But  a  return  of  non  est,  withovt  date,  does 
not  prove  the  allegation  in  the  sd.  fa,  that  the 


officer  kept  the  execution  m  his  hands  till  the  re- 
turn day.    Butterick  v.  Atkinson,  3  N.  Hamp.  307. 

200.  It  is  no  defence,  (under  the  New  Hamp- 
shire statute,^  in  sd.fa.  against  bail,  that  their 
name  and  residence  were  not  indorsed  on  the  ex- 
ecution against  the  principal.  Mahurin  v.  Brack- 
ett,  5  N.  Hamp.  11.  Aliter,  under  the  statute  of 
Maine ;  and  this  statute  applies  to  bail  taken  by 
the  iailer  after  commitment  on  mesne  process,  as 
well  as  to  bail  takeb  by  the  sheriff.  Holmes  t. 
Chjodboume,  4  Greenl.  10. 

201.  The  proper  officer's  return  of  non  est, 
regularly  made,  is  not  open  to  question  by  the 
bail,  on  sd.  fa.  against  them.  WinehdL  v.  Stilts. 
15  Mass.  232. 

202.  But  fraudulent  conduct  on  tlie  part  of  the 
plaintiff,  with  a  view  to  charge  the  bail,  may  be 
shown  by  them  in  defence  against  him.  ib.  Ste- 
vens V.  bigelow,  12  Mass.  437.  Bradley  v.  Bishop, 
7  Wend.  352.  VanXfess  v.  Fairchild,  1  Chip.  1^. 
See  also  10  Mass.  474. 

203.  The  bail  may  also  show,  in  answer  to  a 
sd.fa.,  that  the  arrest  of  the  principal  was  unlaw- 
ful, or  ineffectual  in  law.  Harrington  v.  Dennie, 
13  Mass.  93. 

204.  Or  that  the  principal  was  arrested  on  an  alias 
execution ;  or  that  after  the  return  of  non  est  on  the 
first  execution,  he  satisfied  the  judgment,  or  that 
it  was  released  by  the  plaintiff,  or  has  been  re- 
versed, &4i. ;  or  that  after  the  bail  bond  was  given, 
the  principal  became  a  bankrupt,  and  obtained  his 
certificate  after  judgment  against  him,  the  debt 
being  due  before  the  bankruptcy,  and  provable 
under  the  commission.  Champton  v.  /Coues,  2 
Mass.  481. 

205.  In  Connecticut  and  Vermont,  the  return 
of  non  est  before  the  return  day  of  this  execution 
will  not  discharge  the  bail,  if  they  had  reasond>le 
time  to  surrender  the  principal  before  such  return 
was  made.  CoUins  ▼.  Cook,  4  Day,  1.  Howe  t. 
Ransom,  1  Verm.  276. 

206.  Bail  to  the  sheriff,  in  New  York,  will  be 
relieved  in  all  cases,  on  the  usual  terms,  upon  the 
return  of  the  writ  against  them.  Haswdl  v.  Bates, 
9  Johns.  80.  BulkUy  v.  CoUon,  1  Johns.  515. 
Berru  v.  EUes,  Coleman,  57. 

207.  Even  though  the  sheriff,  afler  a  rule  for 
attachment  for  not  bringing  in  the  body,  p^s  the 
plaintiff's  demand.  Curtissr.  Seymour,  1  Wend. 
105. 

208.  If  the  principal  die^  and  his  bail  be  after- 
wards sued,  prooeedinn  will  be  stayed  on  payment 
of  costs.    1  Johns.  515. 

209.  Where  irregular  notice  of  bail  was  given, 
but  the  plaintiff  did  not  sue  the  bond  at  the  sub- 
sequent term,  the  bail  were  relieved  on  payment 
of  costs,  and  justification  if  required.  Uelston 
V.  Swartwout,  1  Johns.  Cas.  136. 

210.  On  a  motion  to  set  aside  proceedings  on  a 
bail  bond,  affidavits  in  support  or  the  motion,  en- 
titled in  the  original  cause,  and  attached  to  an  or- 
der to  say  proceedings  entitled  in  the  suit  on  the 
bond,  with  a  notice  of  motion  showing  the  object 
of  the  application,  may  be  read.  Metsder's  ease, 
5  Cow.  267. 

211.  In  a  suit  on  a  bond  for  the  payment  of 
money,  bail  will  be  dischar^^d  on  payment  of  the 
condition  of  such  bond,  interest  and  cost,  and 
costs  of  suit  on  the  bail  bond.  Treadwell  v. 
JifKeel,  2  Johns.  Cas.  340. 

212.  The  court  will  not  interpose  its  equitable 

Kwer  to  relieve  bail,  until  the  condition  of  the 
il  bond  has  been  broken.     Bird  v.  Mabbett, 
1  Johns.  Cas.  31. 

213.  Where  a  suit  was  settled,  and  the  defend- 
ant agreed  to  pav  the  costs,  but  neglected  to  pay 
them,  and  the  plaintiff  sued  the  bail  bond,  to  ob- 
tain his  costs,  the  court  refused  to  fet  apide  the 
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proceedings.     Campbdl  ▼•  Greve^  S  Johns.  Cas. 
1U5. 

214.  Where  bail  to  the  action  have  been  pat  in, 
but  no  notice  is  sriven  nntil  proceas  has  been 
served  on  the  bail  below,  that  process  will  be 
stayed,  on  payment  of  costs,  upon  the  original  de- 
fendant's giving  notice  and  oflfering  to  justify. 
Mastmion  v.  Benjamin^  2  Gaines,  98. 

215.  On  staying  proceedings,  the  defendant 
must  plead  in  the  original  action,  and  tender  the 
costs  of  the  suit  on  the  bail  bond.  Hugtut  r. 
HalUt,  1  Gaines,  55. 

216.  To  prevent  the  court  from  relieving  bail, 
it  is  not  snlficienl  that  there  has  been  a  loss  of 
trial  merely ;  that  loss  must  be  caused  by  the 
defendant's  delay,  after  bail  is  called  for,  and 
without  neglect  on  the  part  of  the  plaintiff. 
Berry  v.  ££»,  Coleman,  57. 

217.  In  a  salt  on  a  bail  bond,  in  a  conrt  in 
which  the  original  action  was  not  brought,  though 
that  action  was  still  pending  in  another  court,  a 
motion  to  stay  proceedings,  after  a  plea  of  pay- 
ment, was  overruled.  Gorsuch  v.  Holmes ,  4  Har. 
A  M^Hen.  4. 

218.  Where  a  suit  on  a  recognixance  of  bail,  en- 
tered into  in  a  court  of  common  pleas,  is  sued  in 
the  supreme  court,  it  cannot  be  pleaded,  either  in 
abatement  or  in  bar,  that  the  defendant  is  a  resi- 
dent inhabitant  of  the  county  where  the  court,  in 
which  the  original  action  was  prosecuted,  is  held ; 
but  the  defendant's  remedy  is  by  motion.  Mat' 
tknes  V.  Cooky  13  Wend.  33. 

219.  The  recognixance  of  special  bail,  and  the 
xesponsibility  thereby  created,  are  to  be  adjudged 
upon  according  to  the  known  rules  of  the  court 
where  the  action,  in  which  bail  was  taken,  is 
pendin|[ ;  and  not  strictly  according  to  the  terms 
of  the  instrument.  Beera  v.  Houghton^  9  Pet. 
3*9. 

220.  Where,  after  a  conditional  judgment,  the 
defendant  appeared  by  attorney,  and  set  it  aside, 
and  confessed  judgment,  and  the  plaintiff  pro- 
ceeded to  judgment  against  the  bail,  this  judjg- 
nent  was  reversed,  because  the  bail  were  dis- 
charged by  the  appearance,  &c.,  of  the  original 
defendant.  Fisher  v.  RiddeU,  1  H.  A  M.  330, 
moU, 

221.  If  a  defendant,  in  debt  on  bond,  appear 
and  plead  without  giving  special  bail,  and  the 
court,  without  ruling  him  to  give  such  bail,  set 
aside  the  office  judgment  against  him,  his  appear- 
ance bail  are  thereby  diachi^ged.  Grays  v.  nines, 
4  Munf.  437. 

222.  Where,  by  mistake  of  the  clerk,  a  writ 
issued  for  dollars,  when  it  should  have  been 
pounds,  and  the  declaration  was  rightly  expressed, 
the  court  refused  to  give  relief  in  equity  to  the 
bail,  who  were  informed  of  the  mistake  before 
they  executed  the  bail  bond,  and  had  made  no  de- 
fence at  law.     Carter  v.  CoekriU,  2  Munf.  448. 

223.  A  promise  by  a  sheriff  to  a  debtor  within 
the  prison  limits,  that  **  if  he  escaped,  he  would 
not  sue  him,  till  he  had  first  sued  the  bail,"  will 
not  operate  as  a  defeasance  of  the  bail  bond, 
thougn  the  principal  be  sued  at  the  same  time 
with  the  bail.    Rice  v.  Pollard,  1  Tyler,  230. 

224.  On  proeess  by  warrant,  before  a  justice  of 
the  peace  in  New  York,  if  the  defendant  obtains 
an  adjournment,  and  gives  bail  for  his  appearance 
at  the  day,  his  bail  are  liable  for  the  amount  re- 
covered against  him,  unless  he  appear  in  person. 
Dunham  v.  Heyden,  7  Johns.  381. 

295.  Where  bail  was  required  by  a  magistrate, 
in  an  action  for  assault,  A«.,  in  the  penal  sum  of 
$100,  and  there  was  a  verdict  against  the  defend- 
ant for  $500,  the  bail  was  held  responsible  only 
for  the  amount  of  the  bond.  Ob^  v.  Turner, 
9  Yitg.  Cae.  834. 


226.  If  a  set,  fa.  against  bail  ia  retarmble  to  a 
rule  day,  it  seems  that  the  dav  of  return  and  of 
appearance  is  the  same ;  and  if  the  writ  is  return- 
able to  the  first  day  of  a  court,  and  that  happens 
to  be  a  rule  day,  tnat  is  also  the  appearance  day. 
Kyles  v.  Ford,  2  Rand.  1. 

227.  It  is  no  defence  to  a  sd,  fa.  that  the 
plaintiff,  before  judgment,  covenanted  not  to  ar- 
rest the  defendant  on  execution  within  four 
months.    FuUam  v.  Valentine,  11  Pick.  156. 

228.  A  recognizance  of  bail  creates  no  lien  on 
the  land  or  other  property  of  the  recognixor.  De- 
toil  V.  Osburn,  5  Ham.  481. 

229.  Proceedings  in  debt  on  bail  bond  will  not 
be  stayed,  and  the  defendant  relieved,  where  spe- 
cial bail  has  not  been  entered  before  three  terms 
have  elapeed,  though  the  original  defendant  took 
the  benefit  of  the  insolvent  laws  before  the  expi- 
ration of  three  terms.  The  condition  of  the  bond 
is  complied  with  only  by  entering  special  bail. 
Pepjper  v.  Doores,  1  Miles,  60. 

x30.  If  special  bail  be  entered  in  time,  in  the 
original  suit,  in  which  the  writ  was  returned  nan 
est,  it  will  be  a  compliance  with  the  condition  of 
the  bail  bond  ffiven  npon  an  alias  or  pUtries  capias. 
Lynn  v.  M^Mulen,  3  rennsyl.  170. 

231.  An  appearance  after  the  return  day  of  the 
writ,  if  within  six  weeks,  may  be  pleaded  in  bar 
of  an  action  on  the  bond.  i6. 

232.  Where  bail  is  given  to  the  sheriff,  but  spe- 
cial bail  is  not  entereatill  after  the  time  when  the 
bail  bond  mav  be  sued,  though  within  the  nsaal 
time  of  relief  on  application  to  the  court ;  and 
special  bail  is  put  in  after  the  bond  is  sued,  and 
without  notice,  leave  of  court,  or  payment  of  costs 
in  the  suit  on  the  bond ;  and  the  plaintiff  treats 
the  entry  of  special  bail  as  a  nullity,  and  rules  tlie 
defendants  in  the  suit  on  the  bond  to  plead,  and 
obtains  judgment  against  them  by  default,  for 
want  of  a  plea;  and  the  plaintiff  then  arbitralea 
the  original  action,  and  the  defendant  attends  the 
appointment  of  arbitraton,  but  does  not  after- 
wards appear  before  them,  and  they  award  for  the 
plaintiff^;  and  the  plaintiff  then  issues  execution 
on  the  judgment  in  the  baU  bond  suit  for  the 
amount  of  the  award;  the  court  will  not  re- 
lieve the  defendant  by  setting  aside  the  execution. 
Finttey  v.  M* Adams,  I  Miles,  392. 

233.  Where  bail  to  the  sheriff  entered  special 
bail,  which  he  refused  to  justify,  and  was  there- 
upon sued  on  the  bail  bond,  but  surrendered  the 
principal  before  the  writ  was  returned,  the  sur- 
render was  held  to  be  good,  and  the  bail  entitled 
to  relief  on  the  usual  terms.  StoekUm  v.  Throg- 
morion,  1  Bald.  148. 

234.  Where  the  court  refuse  to  relieve  the  de- 
fendant in  a  suit  on  a  bail  bond,  he  cannot  avail 
himself  of  the  fects  submitted  on  his  application 
for  relief,  as  a  defence  to  the  action,  under  the 
plea  of  payment  with  leave  to  give  special  matter 
in  evidence.     Wurtx  v.  Musselman,  5  Watts,  95. 

235.  The  only  direct  defence  to  such  action  is 
performance  of  the  condition,  which  may,  how- 
ever, be  enlarged,  pursuant  to  the  statute  4  Anne, 
c.  16.  ib. 

236.  Bail  given  to  dissolve  a  foreign  attachment 
will  not  be  relieved  on  paying  the  sum  sworn  to 
by  the  plaintiff,  but  are  liAle  to  the  amount 
of  their  recognixance.  Fetterman  v.  Hopkins,  5 
WatU,  539. 

237.  A  ittdgment,  on  such  recognizance,  for  the 
amount  of  the  penalty,  to  be  released  on  payment 
of  a  jpeater  sum,  is  not  erroneous,  ib. 

238.  Unless  n  ea.  sa,  be  regularly  sued  out 
against  the  principal,  and  returned  non  est,  the 
bail  is  not  held.    Brown  v.  Simpson,  3  Stew.  331 

239.  But  it  IS  not  necessary  to  show  that  a  ea. 
sa,  mmtd  to  a  eotmty  to  which  the  principal  may 
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haye  i«moved  after  Im  arrest  Kminedy  v,  Spen- 
cmTf  4  Porter,  4^.  Aad  if  the  ea.  sa.  do  iaaue  to 
each  county,  a  retam  of  Ttot^  est  is  not  neceaaary 
to  charee  tne  bail.  ib. 

S40.  in  North  Carolina,  the  ca,  so,  should  issue 
to  the  county  where  the  oriffinal  writ  was  served, 
in  order  to  charge  the  bail.  Finley  y.  StHith,  3 
DeT.  iU7, 

241.  It  is  not  necessary  to  insert  an  entire  copy 
of  the  bail  bond  in  a  sci.  fa,  against  the  bail. 
Touimin  y.  BenHeUy  3  Stew.  &  Port.  230.  But  it 
must  be  set  out  with  reasonable  certainty.  Ken- 
nedy y.  Soencer,  4  Porter,  428. 

242.  Where  the  record  shows  a  lodgment 
against  bail  on  **  plea  withdrawn,"  defects  in 
a  set.  /a.  cannot  be  reached  in  error.  Clements 
v.  Johnson,  3  Stew.  &  Port.  269. 

243.  The  afiSdayit  or  order  for  bail  need  not  be 
set  forth  in  the  set.  fa,  GUdden  y.  Leonard,  4 
Porter,  194. 

244.  In  Kentucky,  after  the  sUtute  of  1821 
abolished  the  writ  of  ea.  sa,,  there  was  no  remedy 
against  bail;  for  a  sei.fa.  against  them  could  not 
be  maintained  till  after  a  ea.  sa.  Peleet  y.  Oios- 
Uu,  7  Monr.  130.  Palmer  y.  Merriwether,  7  J.  J. 
Marah.  506. 

245.  Since  the  sUtuie  of  1829,  if  the  principal 
haye  property,  and  remoye  it  out  of  the  state, 
Ihe  bail  are  liable;  otherwise  not.  This  liabil- 
ity is  not  affected  by  the  surrender  of  the  prin- 
aipal,  and  therefore  the  court  cannot  discharge  the 
bail  m  consequence  of  a  surrender.  KirUy  y. 
Sprout,  6  J.  J.  Marah.  92. 

246.  It  was  neyer  necessary,  in  so.  fa.  against 
bail,  to  ayer  that  a  ca.  sa.  had  issued  against  the 
principal.  A  fatUeri,  such  ayerment  cannot  be 
required,  since  a  ea,  sa.  cannot  be  issued.  Ross  y. 
EUis,  6J.  J.  Marsh.  91. 

947.  In  North  Carolina,  nothing  can  be  pleaded 
in  discharge  of  the  liability  of  bail,  except  the 
death  or  surrender  of  the  principal.  Granbsrry 
y.  Pool,  3  Dey.  155. 

248.  The  record  of  the  original  suit  is  no  part 
of  the  record  of  the  sei.fa.  against  the  bail.  Young 
y.  SimraU,  3  Marsh.  176.  And  on  demurrer  to  a 
sa.  fa.,  the  court  cannot  examine  such  record, 
nor  the  recognisance,  which  is  part  of  that  record. 
Davis  y.  Commonwealthf  4  Moor.  114.  3  Monr. 
202.     See  Pr.  D^c.  366. 

See  GridUff  y.  SUirr^  Joinder,  41. 

VI.  When  Bail  are  fixed,  and  when  they  will  or 
will  not  he  discharged  ;  and  herein  of  Sur- 
render of  the  Prindpal. 

249.  In  Massachusetts  and  New  Hampshire, 
bail  are  not  fixed,  until  judgment  against  them  on 
a  set.  fa.,  or  unless  the  principal  die  after  a  return 
of  non  est  on  the  execution  sgainst  him.  Chamr 
pion  y .  Jfoyes,  2  Mass.  485.  MamiUan  y.  Dunklee, 
I  N.  Hamp.  172. 

250.  If  the  principal  die,  after  non  sst  so  re- 
turned, his  bail  are  inevitably  fixed,  ib.  8.  P. 
Boggs  y.  Teaekle,  5  Binn.  332.  Davidson  y.  Tay- 
lor, 12  Wheat.  604.  Oleoa  y.  LiUy,  4  Johns.  407. 
Gordon  r.  U^man,  3  M'Cord,  49. 

251.  And  it  will  not  ayail  the  bail  to  show  that 
the  principal  died  before  the  execution  was  re- 
turned into  the  clerk's  office,  if  his  death  were 
after  the  return  day  of  the  execution,  and  after 
the  return  waa  indorsed  on  it.  Bradford  y.  Earle, 
4  Pick.  120.  Or  that  the  principal,  on  the  first 
day  of  the  term  when  judgment  was  rendered 
against  him,  was  too  sick  to  be  removed  without 
endangering  his  life,  and  so  remained  until  after 
the  return  day  of  the  execution,  when  he  died. 
Goodwin  y.  Smith,  4  N.  Hamp.  99. 

959.  Or  that  the  prinoipal,  after  his  arrtst,  hai| 


enlisted  as  a  soldier  in  the  army,  or  as  a  sailing- 
master  in  the  nayy  of  the  United  States.  Har- 
rington y.  Dennie,  13  Mass.  93.  Sayward  v.  Co- 
nant,  11  Masa.  146.  Or  haa  been  convicted  of  a 
crime,  and  confined  in  priaon.  Parker  y.  Chandler, 
8  Masa.  264. 

253.  In  North  Carolina,  the  bail  are  not  fixed 
till  judgment  against  them;  and  they  may  sur- 
render the  principal  after  verdict  against  tbeln. 
Granberry  v.  Pool,  3  Oev.  155. 

254.  In  Connecticut,  Vermont,  and  South  Car- 
olina, bail  are  fixed  by  the  return  of  mm  est  on  the 
execution  against  the  principal,  unleaa  they  can 
ahow  that  such  return  was  unfairly  inade.  Col- 
lins v.  Cook,  4  Day,*l.  Fitch  v.  Loveland,  Kirby, 
384.  Saunders  v.  Bobo,  2  Bailey,  492.  Howe  y. 
Ransom,  1  Verm.  276.  But  if  they  offer  to  sur- 
render within  a  time  reasonably  to  be  allowed  for 
the  return  of  the  execution,  though  after  the  re- 
turn, they  will  be  exonerated.  Edwards  v.  Gunn, 
3  Conn.  316. 

255.  In  an  action  against  bail,  the  following 
was  held  a  sufiicient  return  of  non  est  to  charge 
them,  viz.  **  N.  £.  1.,  per  Jackson, "  and  **  I 
have,  by  my  deputy,  J.  T.  Smart,  made  diligent 
search  ior  the  defendant,  but  could  not  find  him. 
J.  R.  Cleary,  sheriff*'  —  this  return  purporting  to 
have  been  sworn  to  before  a  clerk  of  the  sbenff 's 
office,  and  signed  in  his  hand-writing,  the  sheriff 
and  Jackson  being  dead,  and  no  explanation  ob- 
tainable.   Mathewson  v.  Moore,  2  M'Cord,  315. 

256.  A  ca,  sa.  only,  and  not  nfi.fa.,  need  be  is- 
sued against  the  princiiMii,  in  Soutn  Carolina,  be- 
fore proceedings  will  lie  against  the  baiL  Brood- 
ers V.  Welsh,  im.  &  M.  569. 

257.  In  Pennsylvania,  New  Jersey,  New  York, 
South  Carolina,  and  Maryland,  on  return  of  non  est, 
the  bail  are  ao  far  fixed  that  they  are  liable,  unless 
the  principal  is  surrendered  within  the  time  allowed 
ex  gratia  oy  the  practice  of  the  court.  Boggs  v. 
Teaekle,  5  Binn.  332.  Armstrong  v.  Dams,  Coxe, 
110.  Rathbone  v.  Blachford,  1  Caines,  588.  01- 
eoU  V.  liUy,  4  Johns.  407.  Gordon  v.  Leipman, 
3  M'Cord,  49.  Davidson  v.  Taylor,  12  Wheat. 
604. 

258.  In  New  York,  bail  may  surrender  the  prin- 
cipal before  the  expiration  of  eight  days,  in  full 
term,  after  the  return  of  process  against  them ; 
and  in  Pennsylvania,  until  the  fourth  day  after 
such  return.  Brownelow  v.  Forbes,  2  Johns.  101. 
EUis  y.  Hay,  1  Johns.  Cas.  334.  Strang  v.  Bar- 
ber, ib.  329.  Kane  y.  Jngraham,  2  Johns.  Cas. 
403.  MayeU  y.  FoOeU,  7  Wend.  507.  Brown  v. 
Smith,  9  Johns.  84.  PaUen  v.  Steward,  1  Hall,  38. 
ACClurg  v.  Bowers,  9  S.  &.  R.  24. 

259.  The  eight  days  are  to  be  computed  of  those 
ikithin  the  teste  and  return  days  of  process.  Wig- 
gins v.  Wilson,  5  Cow.  420.  And  the  practice  m 
the  same  under  the  revised  statutes  as  before  they 
were  in  force.  7  Wend.  507.  In  computing  the 
four  days,  the  day  of  the  retom  is  not  to  be  ex- 
cluded.    Cowles  v.  Brawley,  4  Watts,  358. 

260.  The  first  section  of  the  Pennsylvania  aUt^ 
ute  of  March  28th,  1835,  as  to  fixing  bail,  is  con- 
fined to  bail  to  the  sheriff.  JfMaekin  v.  JIf  Far- 
land,  1  Miles,  319. 

961.  To  fix  special  bail,  the  cap,  ad.  sat.  against 
the  principal,  and  the  delivery  of  it  to  the  officer, 
must  be  four  days,  exclusive  of  Sunday,  before  the 
return  day  thereof.    Johnson  v.  Rea,  1  Miles,  159. 

262.  Sunday  is  to  be  reckoned  one  of  the  eight 
daya.     Brown  v.  Smith,  9  Johns.  84. 

263.  If  the  principal  is  in  court,  within  the  four 
days,  ready  to  be  surrendered,  and  the  court  hold 
the  matter  under  advisement,  he  may  be  surren- 
dered, on  the  role's  being  made  absolute,  though 
after  the  four  days.  9  S.  dt  R.  24. 

264.  In  New  York,  the  suirandar  may  b«  made 
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without  application  to  the  court.     Ellis  v.  Hay, 

1  Johns.  Caa.  334.  And  the  bail  are  thereupon 
relieved  on  motion,  and  not  by  plea.  Browne- 
low  V.  Forbes,  2  Johns.  101. 

265.  If  the  principal  becomes  by  law  entitled  to 
a  discharge,  an  ezoneretur  will  be  entered  without 
a  surrender,  if  application  be  made  before  the  re- 
turn of  the  sei.  fa.  against  the  bail.  Boggs  y. 
TeackU,  5  Binn.  332. 

'  266.  The  exoTiereiur  may  be  entered  afler  the 
eight  days  have  expired,  if  the  surrender  be  sea- 
soaably  made.  Strang  v.  Barber,  1  Johns.  Gas. 
339. 

ii&T.  But  if  a  suit  has  been  brought  against  the 
bail,  the  costs  thereof  must  be  paid  before  an  ex- 
onerelur  can  be  entered.     Brownelow  v.  Forbes, 

2  Johns.  101.  Parker  ▼.  Tomlinson,2  Johns.  Cas. 
220. 

268.  Bail,  when  exonerated  on  payment  of 
costs,  must  seek  the  plaintiff  and  pay  them,  with* 
out  waiting  for  a  demand  or  presentment  of  the 
bill.     Calhcart  v.  Cannon^  1  Johns.  Cas.  220. 

269.  An  exonerelur  will  be  allowed,  though 
the  principal  has  indemnified  the  bail.  Browne- 
low  V   Forbes,  2  iohnn.  101. 

270.  Where  the  bail  has  paid  the  whole  debt  of 
the  principal,  the  court  will  not  enter  an  ezonere- 
tur, at  the  instance  of  the  principal,  against  the 
wish  of  the  bail,  before  the  principal  lias  been 
taken.     HetUuM  v.  Mtdford,  1  Binn.  497. 

271.  Where  bail  are  prevented  from  surrender- 
ing, by  an  omission  to  file  the  bail  piece,  time  will 
be  allowed  them  for  that  purpose,  afler  judgment 
against  them.    HUhois  v.  Su^n,  7  Cow.  422. 

272.  Sickness  of  the  bail  is  an  excuse  for  not 
surrendering  the  principal  witliin  the  eight  days. 
Boardman  v.  Fouler,  1  Johns.  Cas.  413.  Thomas 
V.  Bulkley,  5  Cow.  ^. 

273.  And  the  time  for  surrendering  was  enlarged 
on  affidavit,  stating  that  the  service  of  the  capias 
on  the  bail. was  made  but  a  few  days  before  its 
return,  and  that  the  principal  and  the  bail  resided 
at  a  great  distance  from  the  place  where  the  court 
was  held.  Van  Rensselaer  ▼.  I^opkins,  3  Caines, 
136. 

274.  Aliter,  on  affidavit  that  the  bail  mistook 
the  time  of  the  return  of  the  cajfias  against  him, 
and  that  the  principal  was  out  of  the  state.  Rath- 
bone  V.  9farren,  4  Johns.  310. 

275.  The  court  only,  and  not  a  judge  acting  as 
commissioner,  can  enlarge  the  time  for  surrender- 
ing ;  and  they  will  do  it  whenever  the  bail  have 
done  all  in  their  power  to  surrender  seasonably. 
IVamer  v.  Hayden,  2  Wend.  251. 

276.  If  the  principal  be  imprisoned  for  debt,  in 
another  state,  time  will  be  extended  to  his  bail  to 
surrender  him  afler  he  is  enlarged.  People  v.  Jiew 
York  Common  Pleas,  2  Wend.  263. 

277.  In  North  Carolina,  if  it  is  unlawful  for  the 
principal  to  come  into  the  state,  or  if  he  is  impris- 
oned abroad  for  a  criminal  offence,  the  court,  in 
its  discretion,  will  relieve  the  bail ;  but  not  when 
he  is  imprisoned  abroad  for  debt.  Granberry-  v. 
Pool,  3  Dev.  157. 

278.  Where  the  principal  made  no  defence,  but 
judgment  was  not  docketed  within  seven  years, 
and  he,  in  the  mean  time,  had  been  in  jail  and  was 
deemed  insolvent,  and  had  removed  into  another 
state,  the  court  allowed  the  bail  to  surrender,  on 
paying  costs,  at  a  term  subsequent  to  that  at 
which  the  copias  against  them  was  returnable. 
Livingston  v.  Battles,  4  Johns.  478. 

279.  Where  bait  are  sued  jointly,  he  who  is  first 
taken  is  allowed  time  to  surrender,  until  the  other 
IS  taken  also,  and  until  the  time  allowed  the  other 
for  surrendering  is  expired.  Ballard  ▼.  Kibbe, 
Coleman,  51. 

880.  But  when  bul  are  sued  separately,  each 


may  be  fixed  separately ;  or  one  may  be  fixed,  and 
the  other  may  afterwards  surrender  the  principal, 
and  be  discharged ;  but  the  plaintiff  can  have  only 
one  satisfaction,  ib. 

281.  Where  one  of  the  bail  is  taken,  and  the 
other  is  not  found,  the  plaintiff  may  proceed  and 
declare  against  both,  as  in  ordinary  cases  of  joint 
debtors  ;  and  in  such  case,  a  motion,  in  the  name 
of  the  defendant  not  taken,  to  enter  an  exontreluT 
for  the  purpose  of  its  availing  both,  will  be  denied 
Patten  v.  Steward,  1  Hall,  38. 

282.  A  recognizance  of  bail  is  joint  and  several 
and  upon  a  sci  fa.,  the  execution  may  be  awarded 
against  one  only.       Luckett   v.    Austin,  4   Bibb 
181. 

283.  It  is  no  objection  to  a  bail  piece,  given  by 
one  of  two  or  more  defendants,  that  it  does  not 
take  notice  of  the  other  or  others.  Smith  v.  IVai- 
lace,  1  Wash.  i%4. 

284.  It  is  no  cause  for  exonerating  bail,  that  the 
principal  has  become  insane,  and  is  confined  in 
a  hospital.  Bowerbank  v.  Payne,  2  Wash.  (^.  C. 
464.  Or  is  imprisoned  on  conviction  for  a  crime, 
unless  it  be  for  life,  or  for  a  long  term  in  anotiier 
state.  Phehix  Fire  Insurance  Company  v.  Mowatt^ 
6  Cow.  599. 

285.  An  exoneretur  was  ordered,  where  the  prin- 
cipal, on  a  citation  for  the  plaintiff  to  show  cause 
ofaction,  &c.,  had  been  ordered  to  be  dischargerf" 
on  common  bail,  but  the  bail  to  the  sheriff  had 
entered  special  bail  before  the  citation,  without 
the  principal's  knowledge.  Myers  v.  Young,  8 
Dall.  79. 

286.  The  court  refused  to  quash  a  sci.  fa, 
against  R.,  as  bail  of  A.  and  B.,  which  recited  the 
recognizance,  and  the  judgment  against  A.  and 
B.,  in  the  usual  manner,  though  R.  made  affidavit 
that  he  intended  to  become  boil  for  A.  only,  and 
that  the  clerk,  by  mistake,  entered  him  as  bail  for 
both.     BoyU  v.  Robinson,  7  Har.  6l  J.  200. 

28)7.  The  court  may  order  a  vacatur  of  bail,  if 
they  have  been  personated ;  but  if  the  persona- 
tion were  felonious,  such  order  will  be  stayed  till 
the  party  has  prosecuted  the  felon  to  effect.  Re- 
noard  v.  Ifoble,  2  Johns.  Cas.  293. 

288.  In  sci.  fa.  against  one  as  bail,  he  may 
plead  that  another  person  of  the  same  name,  &c., 
became  bail,  and  traverse  that  he  was  the'  person 
named  in  the  bail  piece ;  and  on  the  issue  upon 
the  identity  of  the  defendant,  he  may  prove  that 
a  person  of  a  different  name  intended  to  be  bail, 
and  in  fact  appeared  and  signed  the  acknowledg- 
ment of  the  bail  piece,  ib. 

289.  A  return  to  a  sd.  /«.,  that  "  the  defend- 
ant is  no  inhabitant  of  my  bailiwick,  and  is  not 
found  within  the  same,"  is  not  a  sufficient  return 
of  nihil ;  it  should  be  stated  that  the  defendant 
has  nothing  in  the  bailiwick,  by  which  he  could  be 
summonea      Lee  v.  Chilton,  5  Munf  407. 

290.  Appearance  bail,  who  become  soecinl  bail, 
may  prove  that  the  simHiter  to  a  replication  to 
their  plea  was  added  by  the  clerk  without  their 
consent;  and  in  such  case,  tliey  may  rejoin,  de- 
mur, &c.    Jfadenbotish  v.  M'Rett,  Gilmer,  228. 

291.  Before  the  revised  statutes  of  New  York 
took  effect,  bail  could  not  plead  that  no  ^.  fa, 
issued  before  the  issuing  of  the  ca.  sa. ;  and  it  was, 
of  course,  unnecessary  to  aver,  in  a  declaration 
against  them,  that  a  fi.  fa.  had  issued.  Gil- 
lespie y.  H^hite,  16  Johns.  117. 

292.  Under  those  statutes,  a  suit  will  not  lie 
on  a  recognisance  of  bail,  until  a  fi.  fa.  has 
been  issued  and  return  unsatisfied  in  whole  or  in 
part,  and  until  a  ca.  sa.  has  been  subsequently 
returned  non  est.  And  the  bail  may  plead  that 
a  fi.  fu.  and  ca.  sa,  were  not  issued ;  or  that 
they  were  not  issued  in  sufficient  time ;  or  that  the 
plaintiff  or  his  attorney  gava  diractions  to  prevent 
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the  Mirioe  of  said  writs,  or  either  of  them ;  or  that 
any  other  fraudulent  means  were  used  to  pre- 
vent such  service.  Bradley  v.  Bishop,  7  Wend. 
35.3. 

293  In  Massachusetts,  bail  are  discharged,  if  a 
jei.  fa.  be  not  served  on  them  within  a  ^ear 
after  the  rendition  of  iudgment  against  the  pnoci* 
pal.  Riee  v.  Carnes,  o  Mass.  4lK).  Champion  v. 
J^ifuet,  2  Mass.  485.  S.  P.  in  Connecticut.  Hov>- 
Ura  V.  Miller y  1  Root,  428.  But  evidence  may  be 
given  of  the  day  on  which  judgment  was  rendered. 
Clark  V.  £/y,  2  Root,  380. 

2U4.  Or,  if  ttie  plaintiff  in  the  action,  in  which 
ball  are  taken,  file  new  counts,  which  are  not  for 
the  same  cause  of  action  as  is  declared  on  in  the 
original  counts,  and  take  judgment  on  such  new 
counts.  WiUis  v.  Crooker,  1  Pick.  204.  See  5 
Pick.  305.  8  ib.  413.  JtliteTy  if  he  take  judgment 
on  the  original  counts  only.  Seeley  v.  Brownf  14 
Pick.  177. 

2i)5.  Or  if  the  action  be  submitted,  toith  other 
demands^  to  arbitrators,  and  ludgroentbe  rendered 
in  the  action,  on  their  award,  u^l  v.  HunnewdL, 
1  Pick.  192.  Bean  v.  Parker,  17  Moss.  603.  Ali- 
Ur,  if  only  the  action  and  the  demands  of  the 
defendant  against  the  plaintiff  are  so  submitted. 

296.  In  Vermont,  bail  are  not  discharged  by  the 
filing  of  a  new  count,  unless  they  are  thereby  sub- 
jected to  a  new  or  additional  responsibility,  or 
made  liable  for  an  increased  sum.  Wright  v. 
BrownelJy  3  Verm.  435. 

297.  If  the  cause  of  action  in  a  declaration  va- 
ries materially  from  that  which  is  set  forth  in  the 
affidavit  to  hold  to  bail,  the  bail  will  be  discharged, 
even  after  verdict  against  the  principal.  Robe- 
jon  V.  Thompson,  4  Halst.  07.  But  an  omission 
of  the  Christhin  name  of  the  plaintiff  in  the  affi- 
davit, though  it  is  inserted  in  the  writ,  is  not  a 
variance  which  will  discharge  bail  that  have  been 
pnfected.  ib. 

21^.  Where,  on  a  writ,  in  an  action  for  fraud, 
demanding  $600  dama^,  a  bail  bond  was  taken 
for  $1000,  and  the  plamtiff,  by  leave  of  court,  but 
without  the  bail's  consent,  increased  the  ad  dam- 
num to  $120) ',  it  was  held,  after  judgment  for  the 
Claiotiff,  and  avoidance  of  the  pnncipal,  that  the 
ail  were  not  discharged  by  the  amendment,  and 
that  they  were  liable  to  the  amount  of  the  judg- 
ment, not  exceeding  the  penalty  of  the  bond. 
AVio  Haven.  Bonk  v.  MUes^  5  Conn.  588. 

299.  Bail  are  discharged  when  the  sum  in  the 
declaration  is  larger  than  in  the  writ.  Matthews 
V.  Armstrong,  4  Yerg.  181. 

300.  Where  a  defendant  was  attached,  to  an- 
swer to  A  and  B,  and  one  C,  deceased,  and  the 
count  alleged  a  promise  to  pay  A  and  B,  surviving 
partners  ef  the  firm  of  A,  B,  and  C,  bail  were  held 
not  to  be  discharged  by  an  amendment  striking 
from  the  writ  and  count  the  matter  respecting  Cf, 
and  the  plaintiffs'  being  survivors.  Lord  v.  Cutrk, 
14  Pick.  223. 

301 .  Where  the  canse  of  action  in  a  declaration 
is  different  from  the  ae  etiam,  the  bail  will  be  ex- 
onerated, and  recover  their  costa.  Pell  v.  Grigg, 
4  Cow.  426. 

302.  But  special  bail  cannot  object  to  an  amend- 
ment of  the  ac  etiam.  Blue  v.  Stottt,  3  Cow. 
354. 

303.  If  the  writ  be  altered  from  debt  to  case,  or 
the  plaintiff  declare  in  a  different  form  of  action 
from  that  in  which  bail  is  taken,  the  bail  are  dis- 
charged. Bryan  v.  Bradley,  1  Taylor,  77.  Wo- 
j^  V.  Demekson,  1  Harrmg.  lSi4.  Murrel  v. 
Halbert,  1  Bailey,  238.  West  v.  Ratledge,  4  Dev. 
40. 

304.  A  creditor  may  hold  the  debtor  to  bail,  on 
tne  Clause   of  action,  and  declare  on  that  and 


another;  but  if  the  verdict  be  given  on  the  seeond 
cause  of  actioq,  the  defendant  may  takeadvantacre 
of  it  when  sued  on  his  bond.  Woodfolk  v.  LesUe^ 
2  N.  &  M.  585. 

305.  If  to  a  sci.  fa.  against  a  defendant,  as 
bail  of  J.  G.,  nul  tiel  record  be  pleaded,  a  judgment 
against  J.  H.  G.  will  not  support  the  suit.  Ben- 
ton V.  Ihtffy,  C.  &  N.  98.  But  the  record  of 
a  judgment,  in  which  the  costa  of  the  ea.  sa.  are 
not  included,  will  support  a  sd.  fa.,  which  avers 
that  such  costa  were  recovered.  Alston  v.  Bui' 
lock,  C.  &  N.  77. 

306.  The  record  of  the  original  suit  against  the 
principal  is  not  a  part  of  the  record  in  the  sci* 
fa.  against  the  bail,  unless  made  such  by  the 
plea.     Young  v.  Simrall,  3  Marsh.  176. 

307.  Charging  a  defendant  in  execution  dis- 
charges his  bail }  but  charging  one  of  two  bail  in 
execution  does  not  discharge  the  other.  Steioart 
V.  M'Guin,  1  Cow.  99.  Johnson  v.  Smith,  I  Root, 
373. 

308.  When  the  principal  is  taken  on  a  ea.  sa., 
it  is  not  necessary  to  enter  an  exoneretur.  Milner 
V.  Green,  2  Johns.  Cas.  283. 

309.  Where  judgment  is  a^inst  two,  and  the 
plaintiff  takes  one  of  them  m  execution,  and 
discharges  him,  the  bail  of  both  are  discharged. 
Bryan  v.  Simonton,  1  Hawks,  51.  Sed  viae  4 
Munf  516. 

310.  If,  on  a  sci.  fa.  against  bail,  they  plead 
that  the  principal  had  been  taken  on  a  ca.  sa.,  a 
replication  that  the  ca.  sa.  was  entered  not  called  by 
consent,  is  bad  on  demurrer.  lagers  v.  Lee,  3 
Har.  <&  M'Hen.  407. 

311.  After  judgment  against  bail,  if  the  princi- 
pal be  taken  in  execution,  a  ea.  sa^  cannot  be  is- 
sued against  them.  Smith  v.  Rosecrantz,  6  Johns. 
97. 

312.  Bail  are  not  discharged  by  the  plaintiff's 
taking  out  a  fi.  fa,  before  a  ca»  sa.  is  issued. 
Ogier  V.  Higgins,  2  M'Cord,  8. 

ol3.  One  defendant  in  sci.  fa.  a^nst  sev- 
eral as  bail,  cannot  avail  himself  of  any  irregularity 
in  the  proceedings  against  another.  Bruce  v.  Cm- 
gan,  2  Litt.  286. 

314.  If  the  principal  die  before  a  ea.  sa.  is  issued 
against  him,  the  bail  are  discharged.  Arthur  v. 
Antonio,  I  N.  <&M.251. 

315.  So  in  Massachusetta,  if  he  die  before  the 
return  of  the  execution  against  him.  Champion 
V.  Jfoyes,  2  Mass.  485. 

316.  In  Tennessee,  death  of  the  principal  after 
a  return  of  the  ca.  sa.,  and  before  final  judgment 
against  the  bail,  discharges  them.  White  v.  Cum- 
mins, I  Overt.  224. 

317.  In  Ohio,  bail  are  discharged,  if  the  princi- 
pal die  after  the  ea.  sa.  is  returned  Tion  est,  and 
Defore  the  return  of  the  first  sd.  fa.  executed, 
or  the  second  Tuhil.  Bank,  4^.  v.  PoUoek,  1  Ham. 
35. 

318.  If  the  principal  be  committed  on  a  criminal 
charge,  in  the  jail  of  the  county  where  the  action 
is  pending,  his  bail  may  discharge  themselves  by 
leaving  with  the  jailer  an  attested  copy  of  the 
original  writ,  &c.,  and  giving  notice  to  the  cred- 
itor, according  to  the  provisions  of  the  Massachu- 
setts statuta  of  1817.  Bigeloto  v.  Johnson,  16 
Mass.  218. 

319.  The  death  of  the  plaintiff  after  judgment 
rendered  and  execution  issued,  does  not  affect  the 
liability  of  bail,  nor  his  right  to  surrender.  Parker 
v.  Bidtoellj  3  Conn.  84. 

320.  Bail  are  not  discharged  by  the  creditor's 
refusal  to  deliver  his  execution  to  an  officer,  at 
their  request,  so  that  they  might  sorrender  the 
principal.     Stevens  v.  Bigelow,  12  Mass.  434. 

321.  But  by  surrendering  the  principal  to  the 
officer  who  holds  the  execution,  Defore  it  is  re- 
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tamable,  they  are  discharged.  Ckamjnon  y.  JVbyf#, 
2  Mem.  485.  Rice  v.  CarnUf  8  Mara.  490.  Col- 
Utts  V.  Cook.  4  Day,  1.  Ryan  t.  Wataon,  2  Greenl. 
362. 

322.  While  an  action  is  pending,  bail  may  sur- 
render tile  principal  in  court  in  discharge  of  their 

iability,  and  this  they  may  do  by  attorney.    Cool- 
idge  y.  Cory,  14  Mass.  11^. 

323.  But  they  cannot  so  sarrender  in  court, 
after  final  judgment  against  the  principal,  except 
after  the  return  oft,  set.  fa.  against  them.  Rice 
y.  Caraes,  8  Mass.  490. 

324.  And  when  they  surrender,  pending  such 
sei.  fa. J  they  are  not  discharged  until  the  costs 
thereof  are  paid.  BarOet  y.  Falley,  5  Mass. 
373. 

325.  In  North  Carolina,  surrender  of  the  priiici 
il  before  judgment  on  the  sei.  fa.,  discharges  the 
til  from  the  costs  of  the  sd.  fa.    Peace  y .  FersoHf 

1  Murph.  188. 

326.  And  bail  may  surrender  after  judgment  on 
the  sei.  fa.,  in  the  county  court,  and  appeal  to 
the  supreme  court    Davison  y.  MuU,  1  Hayw 
364. 

327.  The  plea  of  a  surrender  must  state  to 
whom  it  was  made,  whether  to  the  court,  or  the 
sheriff,  in  the  recess  of  the  court,  ib, 

328.  A  surrender  before  a  justice  of  the  peace, 
under  statute  of  1803,  must  be  a  matter  of  record, 
and  cannot  be  grayed  by  parol  eyidence.  Whiton 
y.  Harding,  15  Mass.  535.  See  also  FiUh  y.  Hall, 
Kirby,  18.  MdU  y.  Chipman,  1  Tyler,  377. 
Stewart  v.  Massengale,  1  Oyert.  479. 

329.  If  bail  die  pending  a  sei.  fa,  a^inst  them, 
their  representatiyes  may  surrender  the  principal. 
Hlueler  y.  Wheeler,  7  Mass.  169. 

330.  A  yoluAtary  surrender  of  himself  by  the 
principal  to  the  sheriff,  without  the  knowledge 
of  the  bail,  will  discharge  the  bail,  and  placing 
himself  in  the  sheriff's  power,  for  the  purpose  of 
being  detained,  is  a  surrender.  Dick  y.  Stoker,  1 
Dey  91. 

331.  Surrender  to  the  jailer  of  the  county  where 
judgment  is  obtained,  is  sufficient,  though  the  suit 
was  remoyed  by  change  of  venue,  and  Uiough  the 
statute  requires  the  surrender  to  be  made  to  the 
sheriff.     Bruce  y.  Colgan,  2  Litt.  288. 

332.  Where  the  recognizance  of  bail  is  joint, 
and  a  set.  fa.  is  seryed  on  one  of  the  bail,  if 
he  surrender  the  principal,  all  the  bail  are  dis- 
charged, except  as  to  costs.  Myers  y.  Irons,  1 
Marsh.  156. 

333.  A  principal  may  be  surrendered  in  dis- 
charge of  his  bail,  though  exceptions  to  them  haye 
been  entered,     .^non.  4  Halst.  25. 

334.  If  the  principal  be  confined  in  prison  on 
charge  or  conviction  of  a  crime,  he  may  be 
broazht  into  court  on  habeas  corpus,  and  surren- 
dered in  discharge  of  his  bail,  though  the  creditor 
cannot  take  him  m  execution.  Bigelow  y.  John- 
son, 16  Mass.  218.  BiggneU  v.  Forr^,  2  Johns. 
482. 

335.  As  the  force  of  a  special  bail  piece  is  spent 
by  the  arrest  of  the  principal  on  a  ea.  sa.,  though 
he  escape,  the  bail  cannot  afterwards  surrenoer 
him.     Batlgley's  ease,  1  Cow.  472. 

336.  Under  the  South  Carolina  sUtute  of  1785, 
bail  to  the  sheriff  could  not  surrender  the  principal 
unless  they  entered  bail  to  the  action  before  judg- 
ment. Pepoon  y.  Mooney,  1  Rep.  Con.  Ct.  314. 
But  under  the  statute  of  1809,  they  may  surrender 
at  any  time  before  the  return  of  scire  feci,  or  of 
the  second  nihil.  Stevens  y.  Meeds,  1  Rep.  Con. 
Ct  318.     Ses  2  N.  &  M.  569. 

337.  If  a  jEm  fadas  against  the  principal  be  re- 
turned nulla  bona,  and  a  ca.  sa.  returned  mm  est, 
and  a  suit  be  thereupon  commenced  against  the  bail, 
he  is  entitled  to  the  whole  term  after  the  service  j 


of  the  writ,  to  sotrender.    DmviU  t.  CammU.  .2 
N.  &  M.  136. 

338.  If  bail  surrender  to  the  sheriff,  they  are 
discharged,  though  they  do  not  forthwith  return 
the  sheriff's  receipt  to  the  clerk;  but  they  are 
liable  to  an  action,  if  the  plaintiff  is  injured  by 
theiromittingto  make  such  return.  Cooke  y.  BeaUt 
1  Wash.  313. 

339.  And  such  surrender  seems  to  be  valid, 
thouffh  the  bail  do  not  exhibit  the  bail  piece  to  tbc^ 
sheriff,  nor  any  other  written  evidence  of  their 
being  bail,  if  the  surrender  be  made  in  the  county 
where  they  were  entered  as  special  bail  in  open 
court,  and  that  &ct  was  known  to  the  sheriff. 
Evans  y.  Freeland,  3  Munf.  119. 

340.  Where  one  becomes  bail  for  two  defend- 
ants, and  after  judfi[ment  surrenders  one  of  them, 
who  is  discharged  from  custody  by  the  plaintiff's 
order,  it  is  no  satisfaction  of  the  judgment,  nor 
discharge  of  the  bail,  the  plaintiff  .not  having 
charged  him  in  execution.  Higginbotham  v. 
Browns,  4  Munf.  516. 

341.  Where  a  set.  fa.  against  bail  was  is- 
sued returnable  at  October  term,  when  it  should 
have  been  to  May  term,  and  was  returned  non  est^ 
and  a  motion  to  surrender  was  refbsed  at  June 
term,  the  court,  on  a  renewal  of  the  motion,  by 
consent,  two  yeare  afterwards,  permitted  the  sur- 
render; considering  the  writ  of  sH.  fa.  void, 
and  the  first  motion  seasonable.  Bogle  y.  Fitx- 
hugh,  2  Wash.  213. 

342.  Surrender  to  the  sheriff,  on  the  first  day  of 
the  term  fixed  for  hearing,  discharges  the  bail 
from  liability  on  a  bond  to  take  the  benefit  of  the 
insolvent  acts.  Gallagher  v.  Kennedy,  2  Rawle, 
163. 

343.  A  release  of  the  debt  of  the  principal  is  a 
good  bar  to  a  sei.  fa.  against  baiL  Miter,  of 
an  affirmation  made  to  the  bail  by  the  plaintiff, 
that  the  debt  was  settled.  Van  Ness  v.  FairehUdf 
1  Chip.  153. 

344.  Where  the  plaintiff's  sttorney,  pending  the 
suit,  gave  the  bail  a  writing,  in  which  oe  engaged, 
on  behalf  of  the  plaintiff,  that  he  should  release 
and  discharge  the  bail,  it  was  held  to  be  a  dis- 
charffe.     Hughes  v.  HoUingstoorth,  1  Murph.  146. , 

345.  So  where  the  plaintiff  wrote  a  note  to  his  * 
attorney,  directing   him    to    discharge   the  bail, 
though  there  was  no  eyidence  that  the  note  was 
shown  to  the  attorney.     Howell  v.  Hunt,  1  Rep. 
Con.  Ct.  321. 

346.  A  parol  declaration  of  the  plaintiff's  at- 
torney, that  the  bail  was  discharged,  does  not 
release  them.     Parker  v.  Bidicell,  3  (/onn.  84. 

347.  It  is  a  good  bar  to  an  action  against  bail, 
that  before  a  breach  of  tha  recognizance,  the  plain- 
tiff agreed  that  the  principal  niiffht  leave  the  state, 
and  tnat  no  proceedings  should  be  had  until  his 
return.     Clark  v.  Kiblo,  6  Wend.  236. 

348.  Where  the  plaintiff,  on  a  surrender  and 
commitment  of  the  principal,  consented  to  an 
exoneretur,  this  was  considered  as  a  discharge  of 
the  bail,  as  they  might,  at  any  time,  enter  the 
exoneretur,  and  plead  it.  Kellogg  v.  Manro,  9 
Johns.  300. 

349.  Bail  are  regarded  as  sureties,  and  are  enti- 
tled to  the  benefit  of  the  general  principles  appli- 
cable to  sureties :  therefore,  where  a  oefendant, 
who  was  about  going  to  sea,  paid  the  plaintiff  a 
sum  of  money,  in  consideration  of  his  engaging 
not  to  issue  execution  for  the  purpose  of  charging 
bail,  until  after  a  certain  day,  the  bail  not  having 
known  nor  consented  to  this  arrangement,  were 
held  to  be  thereby  discharged.  Rathbone  v.  fFar- 
ren,  10  Johns.  5&l7.  8.  P.  Edwards  v.  Coleman, 
6  Monr.  573. 

350.  And  the  bail,  being  fixed  by  law,  and  sued 
on  their  recognizance,  were  held  entitled  to  relief 
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in  ei|aity,  br  the  mniing  of  a  perpetaal  injane- 
tioo.    10  JohiiB.  5S7. 

351.  When  bail  are  flzed  at  law  with  the  pay- 
ment  of  the  debt,  their  character  as  bail  ceases ; 
after  jadement  and  execution  against  them,  there 
is  an  encTof  the  relation  of  principal  and  surety, 
and  they  cannot  claim  any  advantage  against  the 
creditor  on  the  ground  of  want  of  diligence  in 
prosecuting  the  principal  debtor.  5  Johns.  Ch. 
JOG. 

S52.  Where  bail  give  their  note  for  the  amount 
of  the  judgment,  afler  a  return  of  non  esl  to  a  ca. 
sa.j  and  that  judgment  is  afterwards  reversed  on 
error,  they  are  not  liable  on  the  note,  the  consider- 
ation thereof  having  failed.  Tappen  v.  Van  Wag' 
eiunf  3  Johns.  465. 

353.  When  bail  are  absolutely  fixed,  and  have 
no  further  time,  a  legislature  cannot  deprive  the 
plaintiff  of  his  right  to  judgment  against  them. 
Lewis  V.  Brackenndgej  1  Blackf.  1 12. 

354.  A  court  has  no  power  to  discharge  bail,  in 
order  to  render  them  competent  witnesses  for  the 
principal.  Grey  v.  Young,  Harper,  38.  But  the 
jirincipal  has  a  right  to  the  testimony  of  his  bail, 
by  substituting  and  justifying  new  bail.  LtggeU 
V.  Btnfd.Z  Wend.  376. 

355.  Bail  are  entitled  to  a  discharge,  where  the 
principal  is  protected  from  arrest  by  the  laws  of 
the  land.    Harrington  v.  Dennie,  13  Mass.  94. 

356.  Under  the  revised  statutes  of  New  York, 
as  females  cannot  be  imprisoned  on  civil  process, 
their  bail  are  entitled  to  a  discharge.  Ihmham  v. 
Maeomber,  5  Wend.  113.  See  ^iao  HoUand  v. 
BaultUn,  4  Monr.  149. 

357.  Where  a  debtor,  in  the  prison  bounds,  pe- 
titions for  the  benefit  of  the  insolvent  debtor's  act 
of  South  Carolina,  and  submits  his  schedule,  and 
he  is  fbund  euiltv  of  fraud  and  remanded  to  jail, 
his  bail  are  UiereDy  discharged.  Dixon  v.  Fane- 
xara,  1  M'Cord,  373. 

358.  In  New  York,  bail  are  entitled  to  an  exon- 
eretMTf  if  the  princi]Mil  be  committed  to  prison  for 
life,  or  if  he  be  convicted  of  felony  and  sentenced 
to  confinement  for  a  term  of  years,  in  the  state 

5 risen  of  another  state.  Caiheart  v.  Cannon,  1 
ohns.  Cas.  29.  LoJUn  v.  FotoUr,  18  Johns.  335. 
See  6  Cow.  599. 

259.  When  the  principal  is  committed  to  jail, 
pursuant  to  the  Connecticut  statute  **  for  the  relief 
of  bail,"  his  bail  are  entitled  to  an  exaneretur, 
RugglcM  V.  Corey,  3  Conn.  419. 

3w.  The  discharge  of  the  principal,  under  a 
bankrupt  or  insolvent  law,  before  the  bail  are 
fixed,  entitles  them  to  an  exoneretur,  without  a 
surrender.  Saunders  v.  Bobo,  2  Bailey,  492. 
JIf '  Causeland  v.  WaUer,  1  Har.  &  J.  156.  AT  King 
V.  Marshal,  ib.  101.  Harrison  v.  Young,  lb.  1(k, 
note.  Seaman  v.  Drake,  1  Caines,  9.  Kane  v.  In- 
graham,  2  Johns.  Cas.  403.  S.  P.  Champion  v. 
*J^oues,  2  Mass.  461 .  Payson  v.  Payson,  1  Mass.  292. 
BaiUy  V.  SeaVs  Bail,  1  Harring.  367.  ATGlesney 
v.  M'Lear,  1  Harring.  466. 

361.  And  the  exoneretur  may  be  entered,  though 
applied  for  ofler  the  eight  days  have  elapsed.  1 
Caines,  9. 

3fi2.  Proceedings  will  be  stayed,  in  such  cases, 
afler  declaration,  plea  and  demurrer  in  the  suit 
against  the  bail.  Riddles  v.  MitcheU,  1  Caines,  11, 
note. 

363.  As  a  discharge  of  the  principal  is,  in  these 
cases,  equivalent  to  a  surrender,  bail  may  avail 
themselves  of  it,  if  it  be  obtained  at  any  time 
before  the  time  allowed  them,  ex  gratia,  to  sur- 
render, has  expired.  Oleoti  v.  lAUy,  4  Johns.  407. 
See  eiso  1  Browne,  258.  RaUtbone  v.  Blackford, 
1  Caines,  5^.    Bah  erupt,  I. 

864.  It  has  long  been  the  practice,  in  Maryland, 
to  discharge  bail,  when  the  principal  has  been 
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discharged  under  the  insolvent  laws  of  another 
state.  Richmond  v.  De  Young,  3  Gill  &  Johns. 
64.  See  also  Rowland  v.  Stevenson,  1  Halst. 
149. 

365.  But  the  circuit  court  of  the  United  States 
requires  the  discharge  of  the  principal,  under  a 
state  insolvent  law,  to  be  pleaded  by  tne  bail ;  and 
do  not  hold  the  certificate  of  discharge  to  be  con- 
clusive. Hayton  v.  Wilkinson,  1  Hafi's  Amer.  L. 
Journal,  260.  See  Peters  C.  C.  484.  BobyskaU 
V.  Oppenheimer,  4  Wash.  C.  C.  317.  Crlenn  v 
Humphreys,  ib.  424.  Richardson  v.  M*Intyre 
ib.  412. 

366.  If  the  principal  neglects  to  avail  himself 
of  his  discharge  under  an  insolvent  act,  and  per- 
mits judgment  to  be  perfected  against  him,  the 
court  will  not,  on  motion  of  the  bail,  order  an  ex- 
oneretur  to  be  entered.  Mechanics'  Bank  v.  Haz» 
ard,  9  Johns.  392.  S.  P.  Post  v.  Riley,  18  Johns. 
54.     Campbell  v.  Palmer,  6  Cow.  596. 

367.  Nor  will  bail  be  relieved  on  motion  (as  the 
principal  himself  could  not  be)  where  tlie  princi- 
pal obtains  his  discharpfe  afler  a  judgment  against 
nim,  which  is  revived  by  scire  facias.  Franklin 
V.  Tkurber,  1  Cow.  427.  They  must  surrender  in 
the  usual  way.  ib.  6  Cow.  596. 

368.  If  the  principal  omit  to  plead  his  discharge 
to  a  scire  facias,  whereby  iudgment  goes  against 
him  by  derault,  he  is  concluded ;  but  if  his  bail 
apply  within  eight  days  afler  the  return  of  the 
writ  against  them,  the  court,  on  a  proper  case 
made  out,  will  grant  time  to  surrender,  and  stay 
proceedings.     1  Cow.  ubi  sup, 

369.  A  plea  to  a  scire  facias  against  bail,  merely 
averring  that  the  principal  has  been  taken  by  a 
ca.  sa.,  and  availed  himself  of  the  statute  of  North 
Carolina  for  the  relief  of  honest  debtors,  is  bad, 
as  it  does  not  show  the  jurisdiction  of  the  court 
that  discharged  him,  nor  notice  to  the  creditor, 
Sic.    Langley  v.  Lane,  3  Hawks,  313. 

370.  A  commissioner,  or  a  judge  at  chambers, 
may  order  an  exoneretur  on  the  discharge  of  the 
principal,  under  the  body  act  of  New  York,  in  the 
same  manner  as  on  an  actual  surrender  >>'an4  as 
against  the  bail,  the  discharjge  is  conclusive,  and 
cannot  be  questioned  for  irregularity  or  fraud. 
Cunmngkam  v.  Brown,  5  Cow.  289. 

371.  Temporary  stay  of  execution  by  agree- 
ment of  the  plaintiff,  in  consideration  of  a  confes- 
sion of  judgment  by  the  defendant,  does  not  ex- 
onerate the  special  bail  in  the  action.  Johnson  v. 
Boyer,  3  WatU,  376. 

372.  An  injunction  to  stay  proceedings  against 
the  principal  stays  all  proceedings  against  special 
baU.     Webster  v.  Chew,  3  Har.  &  Mlien.  123. 

373.  A  discharge  of  the  principal  from  arrest  on 
execution,  discharges  bail,  even  after  judgment 
against  them.    La&rop  v.  Briggs,  8  Cow.  171. 

374.  Where  bail  suffered  two  terms  to  elapse 
without  taking  notice  of  an  irregularity  in  the 
proceedings  against  them,  they  were  not  permitted 
afterwards  to  avail  themselves  of  the  objection. 
Jones  V.  Dunning,  2  Johns.  Cas.  74. 

375.  Bail  will  not  be  relieved  on  motion,  when 
the  debt,  for  which  the  principal  was  sued,  has 
been  paid ;  that  matter  must  be  pleaded. .  Meckan- 
ics*  Bank  v.  Hazard,  9  Johns.  392.  See  also  2 
Mass.  486. 

376.  Afler  judgment  by  default  and  writ  of  in- 
quiry awarded,  and  afler  the  defendant  has  left 
the  state,  a  motion  to  discharge  the  bail  comes 
too  late.  Hatpkins  v.  Gibson,  1  Leigh,  476.  To 
obtain  an  order  to  discharge  bail,  the  proper  course 
of  proceeding  is  by  rule  to  show  cause  why  the 
bail  should  not  be  discharged,  ib. 

377.  When  bail  for  the  indorser  of  a  note  are 
fixed,  they  cannot  plead  that  the  plaintiff  had  re- 
covered judgment  against  the   maker;  for  such 
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recovery  diicbarjreB  neither  bail  nor  principal,  till 
the  costs  of  the  suit  against  the  principal  are  paid. 
WaUUs  V.  Lairdf  9  JoTins.  327.  But  the  bail  ma^, 
in  such  case,  give  the  recovery  in  evidence  in 
mitigation,  and  the  plaintiff  shall  levy  execution 
only  for  such  costs,  and  the  costs  of  suit  against 
the  bail,  ib, 

378.  Bail  are  exonerated  by  a  iodgment  on  the 
merits  in  favor  of  the  principal,  tnough  that  judg- 
ment be  afterwards  reversed  for  error,  or  annulled 
by  a  new  trial.  Butler  v.  Bissel,  1  Root,  102. 
Fleming  v.  Lord,  ib.  214.  Mnsworth  v.  Peahody^ 
ib.  469.     Lockioood  v.  Jones ,  7  Conn.  439. 

379.  A  judgment  recovered  by  the  sheriff 
against  bail  for  costs  and  fees,  is  not  discharged 
by  the  principal's  paying  the  original  debt  of  the 
creditor.     Seymour  v.  funs,  1  Root,  254. 

380.  It  is  no  defence  for  bail,  that  the  officer 
was  prevented  by  the  resistance  of  the  principal, 
from  taking  him  in  execution.  Fitch  v.  Lovdandf 
Kirby,  384. 

381.  Bail  are  not  discharged  by  the  plaintiff's 
suing  out  a  Ji.  fa.f  and  levying  a  part  of  the 
debt ;  but  they  remain  liable  for  me  residue  01- 
coU  V.  Lilly,  4  Johns.  407. 

382.  Where  the  proceedings  are  by  bill,  it  is  not 
necessary  that  there  should  be  eight  days  between 
the  teste  and  the  return  of  the  ca.  sa.  Cook  v. 
CampbeU,  3  Gaines,  322.    S.  P.  Carmer  v.  IVeeks, 

3  Johns.  246. 

383.  Bail  cannot  object  that  the  ca.  so,  issued 
after  a  year  and  a  day,  without  a  scire  facias  to 
revive  the  judgment.  Gillespie  v.  fTA/te,  16  Johns. 
117.     S.  P.  Parker  v.  BidweU,  3  Conn.  84. 

384.  A  rule  of  court,  directin^r  that  the  ca.  sa., 
issued  for  the  purpose  of  chargme  bail,  shall  lie 
four  days,  exclusive,  in  the  sheriff's  office,  was 
construed  to  exclude  the  return  day  only,  and  not 
the  day  of  the  delivery  of  the  ca.  sa.  to  the  sheriff. 
ib.    See  Armstrong  v.  Davis,  Coxe,  UO. 

385.  In  an  action  commenced  by  capias,  a  short 
minute  of  the  recognizance  of  special  bail,  talien 
by  the  clerk  of  a  prothonotary,  was  held  to  be  suf- 
ficient, where  the  bail  pleaded  niU  tiel  record  to  a 
scire  Jiaeias.    Moore  ▼.  M* Bride,  I  Pennsyl.  148. 

38o.  In  debt  on  recognizance  of  bail,  the  de- 
fendant cannot  plead  that  the  bail  piece  was  ac- 
knowledged after  judgment  was  obtained  in  the 
original  action,  and  therefore  is  void,  as  there 
can  be  no  allegation  inconsistent  with,  or  against 
the  validity  of,  a  record.  Green  v.  OvingUm,  16 
Johns.  55. 

387.  But  he  may  show  in  defence,  tliat  the 
recognizance  was  taken  by  the  sheriff  out  of  his 
county,  such  act  being  extra-official,  and  the 
recognizance  therefore  void.     Harris  v.  Sijnpson, 

4  Litt.  165. 

388.  A  defendant,  surrendered  by  his  bail,  will 
not  be  discharged  from  imprisonment  on  the 
ground  that  the  plaintiff  had  given  notice  of  ex- 
ception to  the  iHiil,  where  no  exception  was  in 
fact  entered  on  the  bail  piece ;  though  such  no- 
tice might  have  discharged  the  baD,  if  he  had 
availed  himself  thereof.  Laiorence  v.  Graham,  9 
Wend.  477. 

VII.    Of  Bail  in  Error,  and  Bail  for  Stay  of  Ex- 
ecution, and  for  an  Appeal.- 

See  Error. 

389.  Bail  in  error,  put  in  before  judgment  below 
is  perfected,  is  good,  and  will  take  ettect  from  the 
judgment.    Biehardson  v.  Backus,  1  Johns.  493. 

390.  The  recognizance  may  be  taken  before  a 
judge  at  chambers ;  and  it  will  be  sufficient,  if 
thepenalty  be  to  the  amount  of  the  judgment,  ib. 

391.  Four  days  after  the  signing  of  final  judg- 
ment are  allowed  the  defendant  to  pat  in  bail  in 


error.    Brisban  ▼.  Carney,  11  Jobna.  197,    StUU 
V.  Wood,  Coxe,  162. 

392.  Bail  in  error  are  liable  to  exception  in  the 
same  manner  as  bail  to  the  action.  Moody  v.  Ba- 
ker, 5  Cow.  413.  And  notice  of  such  bail  must 
specify  their  names,  additions,  and  residence,  ib. 

393.  If  excepted  to,  in  an  action  of  eiectmeni, 
they  must  justify  in  double  the  yearly  value  of  the 
land.     Den  v.  Lippineott,  1  Halst.  473. 

394.  If  not  perfected  within  ten  days  afler  ex- 
ception, the  defendant  in  error  is  entitled  to  a  now 
pros.     Taggart  v.  Cooper,  3  Binn.  34. 

395.  They  may  surrender  the  principjal  in  dis- 
charge of  themselves ;  and  his  dying  in  jail  ex- 
onerates them.    Porteus  v.  Snipes,  1  Bay,  218. 

396.  In  Pennsylvania,  the  supreme  court  baa 
authority,  concurrently  with  the  common  pleas, 
to  take  Doil  on  writs  or  error,  notwithstanding  the 
statute  of  March,  1809.  Smith  v.  Ramsay,  6  S. 
&  R.  57a 

397.  But  a  scire  fadas  on  the  recognizance  of 
bail,  so  taken,  cannot  be  maintained  in  the  su- 
preme court,  ib.  ^ 

398.  The  recognizance  is  forfeited,  if  the  plain- 
tiff in  error  non  pros,  the  writ  by  agreement  with 
the  defendant,  provided  there  be  no  fraud  nor  col- 
lusion.    Share  v.  Hunt,  9  S.  db  R.  404. 

399.  It  is  not  necessary  to  sue  out  execution 
against  the  principal,  in  order  to  charge  bail  in 
error.    Smith  v.  Ramsay,  6  S.  &  R.  573. 

400.  A  writ  of  error  will  not  be  quashed  be- 
cause the  recognizance  of  bail  is  not  conformable 
to  law.    MagUl  v.  Kaufman,  4  S.  &  R.  318. 

401.  In  Vermont,  bail  in  error  are  not,  in  aA 
cases,  held  for  the  amount  of  the  judgment,  if  it 
be  affirmed ;  they  are,  by  statute,  liable  only  for 
the  actual  damages  caused  by  the  delay,  ana  for 
single  or  double  costs,  at  the  discretion  of  the 
court.     Brace  v.  Squire,  2  Chip.  49. 

402.  A  recognizance  on  tlie  docket,  under  the 
entry  of  judgment  —  <*A,of,  &c.,  bound  in  the 
sum  of  ^3000,  conditioned  for  payment  of  debt,  in- 
terest, and  costs,"  signed  by  A,  and  attested  by  the 
prothonotary 's  clerk,  is  valid ;  the  Pennsylvania 
statute  allowing  defendants  to  enter  security  for 
stay  of  execution.  Commonwealth  v.  Finney,  17 
S.  &  R.  282. 

403.  Under  Pennsylvania  statutes  of  1806  and 
1810,  the  defendant  need  not  give  bail  to  entitle 
him  to  stay  of  execution  on  judgment  rendered 
upon  an  award  of  arbitrators,  if  special  bail  were 
entered  at  the  commencement  of  the  suit,  in*  a  sum 
sufficient  to  secure  the  amount  recovered.  Per- 
lasca  V.  ShmrgellOi  3  Binn.  427.  See  5  Watts, 
336. 

'404.  The  court  will  not  stay  execution  in  order 
to  give  time  to  the  plaintiff  in  error  to  put  in  bail. 
Den  V.  HamiUon,  2  Pen.  882. 

405.  Under  the  Pennsylvania  statute  of  1604, 
the  defendant,  in  a  suit  before  a  justice,  might* 
enter  bail  to  obtain  stay  of  execution,  after  the  ex- 
piration of  the  twenty  days  allowed  for  an  appeal, 
if  execution  had  not  already  been  issued.  Mann 
V.  .^Iberti,  2  Binn.  195. 

406.  Under  the  statute  of  1810,  such  bail  may 
surrender  the  principal  within  ten  days  after  ser- 
vice of  the  sci.fa.  on  them,a]thouffh  the  condition 
of  the  recognizance  is  that  he  shall  be  surrendered 
within  six  months  from  the  judgment.  Common- 
wealth V.  Kite,  5  S.  &  R.  399. 

407.  Under  the  statute  of  April,  1785,  the  prin- 
cipal could  not  be  surrendered  by  the  bail  after 
the  expiration  of  six  months.  Speakman  v.  Pearee, 
1  Teates,  347. 

408.  Where,  on  a  sei.  fa.  against  such  bail,  an 
alderman  entered  judgment  against  the  bail  on  the 
return  day,  in  the  abwnce  of  the  plaintiff,  it  was 
held  that  he  might  afterwards,  at  the  plaintiff*! 
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motion y  strike  out  the  jttd^ent,  and  enter  a  dis- 
eontinuance.    5  S.  &  K.  3119. 

409.  Bail  entered  before  a  justice  for  stay  of 
eiecation  are  entitled  to  ten  days  after  service  of 
the  get  fa. J  and  before  judgment,  to  surrender  the 
principal.     Dtdy  t.  Dobson^  1  Ashm.  74. 

410.  Where  a  defendant  gave  absolute  bail  to 
obtain  stay  of  execution,  and  judgment  was  re* 
covered  against  them,  and  one  of  them  paid  half 
the  debt,  it  was  held  that  he  was  entitled  to  an 
assignmentof  the  judgments  against  the  principal 
and  the  absolute  bail,  to  enable  him  to  indemnify 
himself.  Bums  v.  HurUingdon  Bank.  1  Pennsyi. 
395. 

411.  Where  bail  for  an  appeal  is  entered  within 
twenty  days^  the  justice  should  allow  time  for 
exception  and  justification,  and,  if  necessary,  for 
entering  other  bail.  Smith  v.  Steel,  1  Ashm.  80. 
And  the  justice  retains  the  right  to  inquire  and 
decide  on  the  sufficiency  of  bail,  while  it  is  left  to 
the  election  of  the  appellant  to  prosecute  the  ap- 
peal or  not,  and  before  it  is  filed  in  the  common 
pleas,  tb. 

412.  Where  iudgment  was  obtained  before  a 
justice,  and  bail  for  an  appeal  was  entered  on  the 
20th  day,  and  was  excepted  to  and  struck  off,  and 
other  bail  entered  on  a  following  day,  the  court 
would  not  dismiss  the  appeal  on  motion.  Dick- 
inson  v.  M*Gture,  l.Asbm.  47 

413.  Bail  on  an  appeal  from  a  justice  must  sur- 
render on  or  before  the  first  day  of  the  next  term 
aAer  judgment  is  entered  against  the  appellant. 
Siter  V.  IVelford,  I  Ashm.  61. 

414.  And  when  the  appeal  has  not  been  filed  in 
the  common  pleas  on  or  before  the  first  day  of  the 
next  term  after  the  entry  of  bail,  they  may  sur- 
render the  principal  on  or  before  the  return  day 
of  a  wi.  fa.  issued  in  consequence  of  the  appeal  s 
not  being  entered  at  the  term  to  which  it  was 
taken.    Shaw  v.  Ctajfp,  1  Ashm.  163. 

415.  A  recognizance  in  these  words  —  ''A 
bound  in  a  sum  to  cover  all  costs  "  —  was  held  to 
be  void,  and  judgment  on  a  sa.  fa.  a^nst  the 
bail  was  reversed  for  error.  WiUtanuon  v. 
Mitchdl,  1  Pennsyi.  9. 

416.  The  recognizance  before  a  justice  for  stay 
of  execution  is  one  of  technical  special  bail,  and 
therefore  sci.  fa.  cannot  issue  thereon  until  a  ca. 
aa.  has  issued  and  been  returned  non  est.  Spald- 
ing V.  KoUoU^  5  WattA)  335. 

VIII.     Of  the  Privileges  of  Baily  and  their  Potoer 

over  the  Principal. 

417.  Under  Pennsylvania  statute  of  1794,  a  re- 
cognizance of  bail,  who  are  fixed  during  their 
lives,  is  preferred  to  bond  and  simple  contract 
debts.     Dorsey  v.  Dunwoodtf,  4  Teates,  93. 

418.  Recognizances  of  bail  take  preference  only 
-  from  the  date  of  the  judgment  on  the  sci.  fa., 

and  do  not  bind  lands  from  the  time  of  caption. 
Patterson  v.  Sample^  4  Teates,  308.  Campbdl  v. 
Richardson,  1  Dall.  131. 

419.  Bail  may  testify  against  the  principal,  but 
are  not  compellable  to  do  so.  Shoiwell  ▼.  Morris, 
Core,  224. 

420.  In  Virginia,  if  the  principal  do  not  appear 
nor  give  special  bail,  the  appearance  bail  may  de- 
fend the  suit,  and  is  liable  to  the  same  judgment 
as  the  principal  would  be.  But  the  principj  can- 
not, bv  appearing  and  consenting  to  a  reference, 
bind  the  bail  to  answer  the  judgment  on  the  ref- 
eree's report ;  and  a  joint  judgment,  in  such  case, 
against  tne  principal  and  bail,  will  be  reversed  as 
to  both.  Bartle  v.  Coleman^  6  Wheat.  475.  See 
2  Virg.  Cas.  217. 

421.  Proceedings  against  special  bail  will  be 
stayed  pending  a  wnt  of  error  brought  by  the 
principal.     Wheeler  v.  Raymond^  6  Cow.  582. 


422.  Bail  a^inst  whom  judgment  has  been  re- 
covered on  sa.  fa.,  and  who  have  paid  the  debt, 
cannot  recover  the  amount  by  motion,  under  the 
Kentucky  statute  that  empowers  securities  to  re- 
cover damages  in  a  summary  way.  Worley  v. 
Taylor,  Prin.  Dec.  409. 

423.  Nor  do  thej  acquire  any  lien  in  equity  on 
a  tract  of  land  for  indemnity,  though  the  debt  they 
have  paid  was  for  the  price  which  the  principal 
engaged  to  pii¥  therefor,  ^dair  v.  CampifeUt 
4BibT),13. 

424.  A  surety  in  a  bail  bond,  who  voluntarily 
satisfies  the  judgment  against  the  principal,  be- 
fore a  return  of  a  sci.  fa.,  cannot  compel  his  co- 
surety to  a  contribution.  Tallin  v.  Merrill,  16 
Mass.  40. 

425.  Where  a  judgment  is  obtained  against  bail, 
and  the  principal  is  afUrwards  discharged  under 
an  insolvent  law,  and  they  then  pay  the  debt  on 
a  ca.  sa.  against  them,  they  may  recover  indemnity 
of  the  principal ;  his  discharge  not  being  a  bar. 
Buel  V.  Gordon,  6  Johns.  126. 

See  Assumpsit,  IV.  Joinder,  88.  Garland  v. 
EUis. 

426.  Of  the  right  of  bail  to  surrender  the  prin- 
cipal.    See  ^nte,  VI. 

427.  Bail  may,  ex  necessitate,  depute  their  power 
to  take  and  surrender.  Boardnuui  v.  Fowler,  1 
Johns.  Cas.  413.  JficoUs  v.  IngersoU,  7  Johns. 
145.    8  Pick.  140. 

428.  Bail  may  take  the  principal  ^  though  he  is 
out  of  the  iurisdiction  of  the  court  m  which  they 
became  bail,  and  even  in  a  different  state.  Jfieolls 
V.  IngersoU,  7  Johns.  145.  CommonioeaUh  v. 
BrickeU,  8  Pick.  138.  RespubHca  v.  Jailer,  2 
Teates,  263.  Pease  v.  Burt,  3  Day,  465.  Parker 
V.  Bidwdl,  3  Conn.  84.  Buggies  v.  Corey,  3  0>nn. 
421.    Johnson  v.  Tompkins,  1  Bald.  578. 

429.  They  may  take  him  when  he  is  attending 
court  as  a  suitor,  or  at  any  other  time,  even  on 
Sunday.  Broome  v.  Hurst,  4  Teates,  123.  8 
Pick,  and  7  Johns,  vhi  sup.  4  Conn.  170. 

430.  And  they  may  command  the  assistance  of 
the  sheriff  and  bis  officers.    8  Pick.  138. 

431.  They  may  break  open  an  outer  door,  after 
demand  of  Bdmittance,*to  seize  him.  tb.  7  Johns. 
tUfi  sup. 

432.  And  if  the  safety  of  the  bail  or  bis  substi- 
tute be  endangered  by  the  threatened  violence  of 
the  principal,  his  door  may  be  broken  without 
demanding  admittance.  Read  v.  Case,  4  Conn. 
166. 

433.  But  if  they  use  more  force  than  is  neces- 
mry,  they  will  become  trespassers  ab  initio,  and 
liable  for  false  imprisonment.  Pease  v.  Burt,  3 
Day,  485. 

434.  Where  an  officer  of  the  army  had  been 
tried  by  a  court  martial  for  a  misdemeanor,  his  - 
bail,  in  an  action  in  another  state,  were  held  not  to 
be  entitled  to  his  body,  until  the  sentence  of  the 
court  martial  should  be  complied  with.  United 
States  V.  Bishop,  3  Teates,  37. 

435.  Where  special  bail,  in  a  suit  before  a  jus- 
tice, obtained  a  transcript  from  the  justice's  dock- 
et, which  he,  bona  fide,  considered  and  used  aa 
authority  in  arresting  and  committing  tlie  princi- 
pal, though  tlie  recognizance  of  bail,  as  taken, 
was  void,  yet  it  was  not  such  a  color  of  authority 
as  aggravates  damages  for  the  principal,  in  an  ac- 
tion oy  him  against  the  bail  for  false  imprisonment, 
&c.     Campbdl  v.  Rishaberger,  2  Watts,  447. 

436.  A  discbarge,  under  the  insolvent  law  of 
Pennsylvania,  protects  the  principal  from  impris- 
onment in  that  state  by  virtue  of  a  bail  piece  m>m 
a  neighboring  state.  Commonwealth  v.  Riddle, 
]  S.  £r.  311. 

437.  Bail  to  the  sheriff  may  be  let  in  to  defend 
the  original  action,  afler  judgment  bj   defkifl^ 
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against  the  principal,  and  alao  againat  himself. 
GutkrU  V.  Morrison,  1  Marring.  368.  See  3  Stew. 
&  Port.  5>20. 

IX.    DvUes  and  UabUUies  of  Sheriffs,  as  to  Bail, 

See  Attachment,  V.  (a.)  (b.) 

438.  A  note  of  a  third  person,  indorsed  by  a 
defendant,  who  is  arrested,  as  security  to  the  sher- 
iff, instead  of  bail,  cannot  be  c41ected  by  the 
sheriff;  the  transfer  being  contrary  to  the  New 
York  statute  concerning  sheriffs.  Strong  ▼. 
Tompkins,  8  Johns.  98.    See  S  Litt  208. 

439.  The  sheriff  must  take  two  sufficient  sure- 
ties at  the  least,  or  he  will  be  liable  for  the  insuffi- 
ciency of  bail.  Long  v.  Billings,  9  Mass.  479. 
Rice  V.  Hosmer,  12  Mass.  129. 

440.  But  he  is  not  liable,  unless  the  single  sure- 
ty, taken  by  him,  eventually  proves  insufficient; 
and  no  action  will  lie  against  him,  in  such  case, 
until  after  judgment  aninst  the  principal,  and  a 
return  of  mm  est  on  the  execution  issued  against 
him.  ib.    Mather  y.  Green,  17  Mass.  60. 

441.  The  sheriff  is  liable  for  taking  insufficient 
bail,  though  he  did  not  know  them  to  be  insuffi- 
cient. S/farhawk  v.  BartleU,  2  Mass.  188.  See 
Kirby,  209.  And  if  the  plaintiff  proceed  to  judg- 
ment against  the  bail,  he  does  not  thereby  wave 
his  claim  against  the  sheriff,  ib.  Such  proceeding, 
however,  is  not  necessary  in  order  to  prove  the 
insufficiency  of  the  bail.  Young  v.  Hosmer,  11 
Mass.  89.    Rayner  v.  BeU,  15  Mass.  377. 

442.  If  a  deputy  of  the  sheriff  take  insufficient 
bail,  the  sheriff  is  answerable  therefor.  Teasdale 
V.  Hart,  2  Bay,  173.  11  Mass.  ubi  sup. 

443.  Where  the  sheriff  takes  two  sureties  who 
are  reputed  to  be  of  sufficient  ability,  he  is  not  lia- 
ble, though  they  afterwards  become  insolvent. 
Rice  V.  Hosmer,  12  Mass.  129.  S.  P.  Teasdale  v. 
Kennedy,   I  Bay,  322.      See  I  Const  Rep.  140. 

9  Johns.  292.    1  Tyler,  314. 

444.  A  sheriff's  liability  for  falsely  returning 
that  he  had  taken  bail,  is  not  discharged  by  the 
creditor's  omitting  to  demand  the  bail  bond  within 
a  year  after  he  has  recovered  judgment.  Cttsar  v. 
Bradford,  13  Mass.  169.    ' 

445.  The  sheriff  may',  in  such  case,  and  also 
when  sued  for  taking  msufficient  bail,  show  the 
insolvency  of  the  pnncipal ;  and  the  plaintiff  will 
thereupon  be  entitled  to  nominal  damages  only. 
Eaton  V.  Ogier,  2  Greenl.  46.      Weld  v.  BartleU, 

10  Mass.  470.     Shaekford  v.   Goodwin,   13  Mass. 
187.    J>rye  v.  Smith,  11  Mass.  188. 

446.  So  he  may  show,  in  mitigation  of  damages, 
that  the  debtor  has  not  avoided,  out  might,  at  any 
time,  have  been  taken  in  execution,  ib. 

447.  But  in  an  action  against  a  sheriff,  for  not 
delivering  a  bail  txmd  to  the  judgment  creditor, 
nor  filing  it  in  the  clerk's  office,  —  he  having  re- 
turned that  he  took  bail,  and  the  principal  having 
avoided,  —  he  cannot  show,  in  mitigation  of  dam- 
ages, that  no  bail  was  taken,  nor  mat  the  princi- 
pal was  unable  to  pay  any  part  of  the  debt.  Sim- 
mons V.  Bradford,  iS  Mass.  82.  Seeley  v.  Brown, 
14  Pick.  177. 


bail,  must  be  understood  as  intending  that  he  would 
himself  be  the  bail  or  surety  of  the  debtor,  t^. 

449.  In  Vermont,  a  non  est,  returned  by  a  sher- 
iff's deputy  to  an  execution  against  the  Imil,  may 
be  so  far  impeached,  in  an  action  against  the 
sheriff  for  taking  insufficient  bail,  that  it  may 
be  shown,  under  the  general  issue,  that  the  bail 
was  of  sufficient  property,  at  the  date  of  such  ex- 
ecution, to  respond  the  judgment  against  the  prin- 
cipal.   Shtrwood  y.  Ptarl,  1  Tyler,  314. 


450.  In  such  action  against  the  sheriff,  if  his 
defence  be  that  the  bail  were  sufficient  when  ac- 
cepted by  him,  he  must  show  that  the  bail  then 
had  a  substantial  property,  sufficient  to  answer  the 
demand ;  proof  that  the  bail  were  ostensibly,  but 
not  really,  possessed  of  sufficient^  property,  will 
not  exonerate  the  sheriff.  Hazard  v.  Slade,  I 
Chip.  1J)9. 

4.51.  The  remedy  against  a  sheriff  for  taking  in- 
soffioient  bail  is  equivalent  to  the  remedy  against 
sufficient  bail,  subject  to  their  right  of  discharge 
on  surrendering  the  principal.  Crooker  v.  Hutai- 
inson,  1  Verm.  73. 

452.  A  sheriff,  who  knowingly  takes  insufficient 
bail,  is  answerable  for  the  amount  of  the  plaintiff's 
judgment  against  such  bail,  afler  deducting  the 
proMible  value  of  that  judgment,  and  of  the  judg- 
ment against  the  principal.  Gerrish  v.  Edson,  I 
N.  Hamp.  82. 

453.  The  sheriff  becomes  special  bail,  (in  North 
Carolina  and  Tennessee,)  when  he  lets  a  prisoner 
ffo  at  larffe  without  taking  bail  i  or  takes  a  bail 
bond,  and  does  not  assign  it ;  or  takes  insufficient 
bail,  if  exception  is  seasonably  made  for  that  cause. 
Hart  V.  Lanier,  3  Hawks,  244.  Gray  v.  Hoover, 
4  Dev.  475.  Stuart  v.  Fitzgerald,  1  Car.  Law 
Repos.  236.    MKee  v.  Love,  2  Overt.  243. 

454.  But  he  cannot  be  proceeded  against  as 
bail,  when  he  returns  to  a  ca.  ad.  resp.  that  the  de- 
fendant broke  custody  before  £e  reached  the  jail. 
3  Hawks.  244. 

455.  No  notice  is  necessary,  in  order  to  charge 
the  sheriff,  when  he  renders  himself  liable  as  spe- 
cial bail.     Gray  v.  Hoover,  4  Dev.  475. 

456.  The  sheriff's  liability  ceases,  if  he  sur- 
renders the  principal  to  himself,  and  detains  him, 
and  gives  the  plaintiff  notice.  Huggins  v.  Fon- 
viUe,  3  Dev.  302. 

457.  He  is  not  liable  on  his  official  bond  for 
omitting  to  take  bail,  but  is  liable  only  as  bail,*on 

*  sci.fa.  Governor  v.  Jones,  2  Hawks,  359.  And 
it  is  a  good  defence  to  a  scL  fa.  against  him,  that 
the  plaintiff  furnished  the  onginal  defendant  with 
articles  by  means  whereof  he  made  his  escape. 
Love  V.  McAllister,  4  Hayw.  65. 

458.  Where  he  neglects  to  take  bail,  he  is  not 
entitled,  like  common  bail,  to  exemption  from  lia- 
bility until  non  est  is  returned  on  a  ca.  sa.  against 
the  principal.    Sims  v.  Tarrant,  2  N.  &  M.  123. 

459.  By  statute  in  Kentucky,  if  the  sheriff  do 
not  return  the  names  of  the  bail,  and  also  a  copy 
of  the  bail  bond,  he  is  liable  to  the  plaintiff.  Bart- 
leu  V.  MarshaU,  2  Bibb,  467. 

460.  In  an  action  against  the  sheriff  for  taking 
an  insufficient  bail  bond,  the  declaration  should 
aver  that  the  principal  failed  to  appear  in  the 
original  suit.     Handley  v.  Etoings,  4  Bibb,  505. 

461.  Under  the  Alabama  statute  of  1807,  the 
sheriff  is  not  liable  as  special  bail,  when  he  fails  to 
take  bail,  unless  exception  be  taken  at  the  return 
term,  and  notice  be  duly  given  to  him.  Jfeal  v. 
Graves,  1  Stew.  158. 

462.  In  Virginia  if  the  sheriff  return  the  names 
of  the  appearance  bail,  but  do  not  return  the  bail 
bond,  nor  a  copy  of  it,  with  the  writ,  judgment 
should  be  entered  against  the  defendant  and  the 
sheriff,  and  not  against  the  defendant  and  bail. 
SheUon  V.  PoUok,  1  H.  dk  M.  423. 

463.  Judgment  cannot  be  entered  against  the 
defendant  and  the  deputy  sheriff  who  served  the 
writ  and  failed  to  take  a  bail  bond ;  it  should  be 
against  the  defendant  and  the  sheriff.  Armistead 
V.  Marks,  1  Wash.  325. 

464.  A  judgment  entered  against  a  sheriff,  un- 
der a  false  notion  of  the  clerk  that  a  bail  piece  was 
insufficient,  where  the  plaintiff's  counsel  had 
agreed  that  it  mifht  be  filed,  was  relieved  against 
in  equity.    Smith  v.  Wallaee,  1  Wash.  254. 
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466.  If  judgment  be  entered  a^nst  the  de- 
fendant and  me  sheriff,  in  a  caae  in  which  the 
sheriff  was  not  required  to  take  appearance  bail, 
the  eonrt  will  set  aside  the  judgment  as  to  him, 
if  the  fact  be  disclosed  before  the  writ  of  inquiry 
is  executed.     Williams  y.  Campbell,  1  Wash.  159. 

466.  Where  the  defendant  giyes  bail  to  the  sher- 
iff, and  then  puts  in  special  bail  that  is  seasonably 
excepted  to,  and  is  not  iustified,  nor  new  special 
bail  put  in,  the  sheriff  will  be  ruled  to  bring  m  the 
body,  if  the  plaintiff  apply  for  such  rule  within  a 
reasonable  time.  Litdeboy  y.  Blankman,  1  Miles, 
271). 

467.  A  rule  on  the  sheriff  to  bring  in  the  body 
of  the  defendant  cannot  be  seryed  until  twenty 
days  haye  expired  after  the  time  when  the  writ 
was  returnable.  Coons  y.  JTManus,  15  Johns. 
181.  And  notice  must  be  seryed  on  faim  twenty 
days  before  the  day  of  showing  cause.  People  y. 
Tin  Eyck.  1  Wend.  306.    See  9  Johns.  72. 

468.  When  bail  surrender  the  principal  in  a  jus- 
tice's court,  the  justice  may,  by  parol,  order  him 
into  the  eustody  of  an  officer,  wno  may  detain  him 
while  the  court  is  open;  but  the  officer  cannot 
detain  him  ailer  the  court  is  adjourned,  unless  he 
haye  a  mittimus  from  the  justice.  Mells  y.  Chip- 
mauf  1  Tyler,  377. 

469.  If  a  sheriff  take  a  bail  bond,  under  an  agree- 
ment that  it  shall  be  inoperative  unless  the  de^nd- 
ant  procure  other  or  additional  bail,  he  may  retake 
the  defendant  before  the  writ  is  returned,  if  such 
other  bail  be  not  furnished.  Branson  y.  JVoyes,  7 
Wend.  188. 

470.  A  sheriff  who  has  taken  a  bail  bond  with- 
out seals  annexed  to  the  names  of  the  sureties,  is 
not  justified,  by  this  informality,  in  afterwards  de- 
taining the  person  arrested.  Deliesseline  y.  Butuhj 
Harper,  226. 

471.  The  statute  of  Maine,  which  requires  the 
sheriff  to  notify  bail  fifteen  days  before  the  return 
day  of  the  execution  against  the  principal,  does 
not  excuse  him  from  diligent  search  for  the  prin- 
cipal's  body  and  property.  Kidder  y.  ParUn,  7 
Greenl.  80. 

472.  And  in  a  suit  by  bail,  against  a  sheriff, 
for  a  false  return  of  jum  est,  whereby  they  had 
been  obliged  to  pay  the  debt  of  the  principal, 
it  is  no  defence  that  the  plaintiffs  became  bail 
at  A*s  request,  and  that  he  had  paid  them  with- 
in a  few  dollars  of  the  sam  which  they  had  ad- 
yanced.  ib. 

473.  In  an  action  by  a  sheriff,  on  a  bond  of  his 
deputy  conditioned  to  saye  him  harmless  "  touch- 
ing ihe  execution  of  all  processes,  writs,"  &c.,  by 
the  deputy,  the  plaintiff,  in  his  replication,  as- 
signed as  a  breach  that  the  deputy  had  arrested 
A,  and  sufiered  him  to  go  at  large  without  suffi- 
cient bail,  and  that  the  plaintiff  had  been  attached 
for  not  bringing  in  the  body,  and  had  been  obliged 
to  pay  a  certain  sum,  &c.  The  defendant  rejoined, 
that  ne  took  bail,  who  was,  at  the  time,  good,  suffi- 
cient, and  responsible.  This  rejoinder  was  held  bad 
on  demurrer,  as  the  bond  of  the  deputy  included 
all  risks  incident  to  the  execution  of  process,  eyen 
the  continued  responsibility  of  bail  to  the  sheriff. 
Stevens  y.  Boyce,  9  Johns.  292.  See  Clark  y. 
Moore,  1  Const.  Rep.  140. . 

474.  A  constable,  in  New  Jersey,  cannot  let  to 
bail  on  a  warrant,  in  ciyil  process,  issued  by  a 
justice,  but  must  carry  the  oefendant  before  the 
justice,  who,  if  he  let  to  bail,  must  take  a  recogni- 
zance to  the  plaintiff.    Luidlum  y.  Wood,  1  Pen.  56. 

X.  Bail  Bond  of  Insolvent  Debtors,  in  Pennsylvania. 

473.  A  bond  giyen  by  an  insolyent  debtor  to 
obtain  his  discharge  from  imprisonment,  under 
tha  Pennsylyania  statute  of  March  28, 1820,  |f  it 


materially  yary  from  that  which  the  statute  pre- 
scribes, is  yoid.  M'Kee  y.  Stannard,  14  S.  &,  R. 
380. 

476.  The  bond  is  for  the  benefit  of  the  arresting 
creditor  only ;  and,  if  taken  for  the  use  of  other 
creditors,  is  yoid.  Beacom  v.  Holmes,  13  S.  &  R. 
190. 

477.  The  possesrion  of  personal  property  at  the 
time  of  the  arrest,  and  the  omission  to  show  it  to 
the  officer,  do  not,  it  seems,  make  the  arrest  unlaw- 
ful and  the  bond  fraudulent.  Uneoln  y.  Williams, 
12  S.  &  R.  105. 

478.  If  the  debtor  obtain  his  discharge  at  the 
next  court,  his  surety  is  discharged,  though  the 
debtor  had  personal  property  wnen  he  was  ar- 
rested ;  and  so,  though  the  discharge  was  under 
a  petition  pending  at  the  time  of  the  arrest,  ib. 

479.  The  omission,  in  the  condition  of  such 
bond,  of  the  words,  **  and  generally  to  abide  all 
orders  of  said  court,"  does  not  yitiate  the  bond. 
Farmer*s  Bank  y.  Boyer,  16  S.  &  R.  48. 

480.  But  an  omission  of  that  part  of  the  pre- 
scribed condition,  which  relates  to  the  debtor's 
surrendering  himself  to  prison,  makes  the  bond 
yoid.    AT^  y.  Stannard,  U  S.  &  R.  380. 

481.  The  bail  is  entitled  to  eyeiy  part  of  the 

f prescribed  condition  of  the  bond,  and  he  is  not 
iable  thereon,  if  the  condition  do  not  contain  the 
altematiyes  of  procuring  a  discharge,  or  a  sur- 
render to  jail  in  lieu  of^it.  Hntlon  y.  Helme,  5 
Watto,  346. 

482.  A  surrender  of  the  principal  before  the 
appearance  day  will  not  discnarge  the  bail.  KeU 
ly  y.  Stepney,  4  Watts,  69. 

483.  In' an  action  on  the  bond,  the  record  of  the 
discbarge  of  the  insolyent  is  condusiye  as  to  his 
compliance  with  all  things  required  by  law  to 
entitle  him  to  a  discharge.  S/iests  y.  Jaatokf  14 
S.  db  R.  173. 

484.  It  is  not  a  forfeiture  of  the  bond  if  the 
record  show  that  the  first  day  of  the  term  was 
appointed  for  the  hearing,  and  that  the  petitioner 
was  not  discharged  untu  the  fourth  day  without 
any  record  being  made  of  his  appearance  on  the 
first  day,  or  of  any  continuance  from  day  to  day ; 
and  evidence  may  be  admitted  to  show  the  prac- 
tice of  the  court  to  postpone  the  day  of  hearing, 
and  continue  it  from  day  to  day.  ib. 

485.  Where  the  bond  is  forfeited  by  the  debtor's 
failure  to  file  his  petition  in  time  to  be  heard  at 
the  time  fixed  for  the  term,  execution  ma)r  go 
against  him  as  soon  as  it  can  legally  be  ascertained 
that  he  has  not  complied  with  the  law.  Simmons 
y.  Hoopes,  1  Ashm.  35.  And  the  court  cannot 
relieye  the  sureties  by  allowing  the  petition  to  be 
filed  and  heard  at  a  later  day.  CUaton^s  case,  1 
Ashm.  102. 

486.  An  insolyent,  who  had  giyen  bond  accord- 
ing to  the  act  of  1798,  on  bein^  arrested  on  mesne 
process,  could  not  be  taken  in  execution  in  the 
same  action ;  and  if  so  taken,  might  haye  been 
discharged,  in  yacation,  under  a  habeas  corpus, 
ShoTthouse  y.  Carothers,  3  Yeates,  182. 

487.  One  in  custody  under  a  ca.  sa.  gaye  bond 
with  surety  to  comply  with  the  requisites  of  the 
act  of  1798,  and  accordingly  filed  bis  petition  in 
the  common  pleas,  in  June  term,  and  being  op- 
posed by  his  creditors,  proceedings' were  stayed 
until  the  next  August  term,  and  a  new  bond  given. 
At  the  August  term  it  was  objected  that  he  had 
not  filed  an  inventory  of  his  debts ;  but  the  case 
was  continued  under  advisement,  and  he  did  not 
surrender  himself.  On  the  first  day  of  November 
term  the  petitioner  was  surrendered ;  and  on  the 
same  day  the  petition  was  discharged  for  irregu- 
larity. Ueld  that  the  second  bond  was  forfeited. 
PoUer  y.  JTorman,  4  Yeates,  388.    3  Yeates,  395. 

ge«  JinU,  342. 
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XI.     Of  Bail  in  Criminal  Cases ;  their  Reeogni' 
zanceSj  and  Suits  thereon. 

See  Recognizance. 

488.  A  justice  of  the  peace,  in  Massachusetts , 
has  no  autliority  to  admit  to  bail  in  a  case  of  homi- 
cide ;  and  a  recognizance  taken  by  him,  in  such 
case,  is  Toid.  Commonwealtk  t.  Loveridge^  11 
Mass.  337. 

489.  Nor  where  a  defendant  has  been  convict- 
ed in  another  court,  and  escaped  before  sentence 
passed.     Commonwealth  v.  Otis,  16  Mass.  198. 

490.  Nor  where  another  justice  has  issued  a 
mittimus  against  a  defendant,  for  want  of  sureties. 
State  V.  Berry,  8  Greenl.  179.  Commonwealth  v. 
Canada,  13  Pick.  86. 

491 .  Nor  can  a  justice  hold  to  bail  for  an  offence 
that  may  be  prosecuted  by  action  or  information 
qui  tarn,  as  well  as  by  indictment.  Commonwealth 
Y.  Cheney f  6  Mass.  347. 

492-  In  Virginia,  a  justice  may  bail  a  prisoner 
charged  yriih  felony,  it  only  a  slight  suspicion  of 
guilt  attaches  to  him.     Tyler  v.  Greenlaw,  5  Rand. 

493.  A  prisoner  indicted  for  murder  cannot  be 
bailed  on  affidavits  taken  ex  parte.  State  v.  Dew, 
I  Taylor,  142. 

494.  In  Connecticut,  the  sheriff  may  take  bail 
of  a  prisoner  committed  by  a  justice  for  not  finding 
sureties,  and  release  him  from  confinement.  Dick- 
inson v.  Kingsbury,  2  Day,  1. 

495.  Though  the  statute  of  that  state  requires  a 
bond  of  recognizance  for  the  defendant's  appear- 
ance only,  yet  such  bond  is  valid,  though  taken  by 
a  justice  with  a  condition  that  the  defendant  "  shall 
appear  and  make  answer  to  the  complaint,  and 
abide  the  doings  of  the  court  thereon."  Treasurer 
V.  BurTf  1  Root,  392l  fValdo  v.  Spencer f  4  Conn. 
71. 

496.  The  penalty  of  such  bond  may  be  relieved 
•gainst,  on  a  hearmg  in  chancery.  Treasurer  v. 
Eaton,  1  Root,  524. 

497.  Bail  for  a  defendant's  appearance  to  answer 
an  indictment,  &c.,  must  justify,  if  required  by 
the  prosecuting  attorney.  People  v.  VermUyea,  7 
Cow.  108. 

498.  A  person  charged  with  treason  may  be  ad- 
mitted to  bail,  but  not  without  very  strong  reasons. 
Un!ted  States  v.  Hamilton,  3  Dall.  18.  United 
Slates  V.  Stewart,  2  Dall.  345.  See  1  Burr's  Trial, 
306—312. 

499.  By  statute,  in  Illinois,  "  all  persons  shall  be 
bailable  by  sufficient  securities,  unless  for  capital 
offences,  where  the  proof  is  evident,  or  the  pre- 
sumption great."     Foley  v.  People,  I  Breese,  32. 

oOO.  So,  by  the  constitution  of  North  Carolina; 
but  this  is  held  to  refer  only  to  prisoners  before 
conviction.  On  appeal  to  the  supreme  court,  from 
a  conviction  in  a  court  below,  it  is  matter  of  dis- 
cretion in  the  appellate  court,  whether  the  prisoner 
shall  be  bailed.     Stale  v.  Ward,  2  Hawks.  447. 

501.  In  New  York,  the  supreme  court  nave  au- 
thority to  let  prisoners  to  bail  in  all  criminal  cases 
whatever.     Tayloe's  rase,  5  Cow.  39. 

502.  In  South  Carolina  and  New  Jersey,  the 
court  may  admit  to  bail  in  capital  cases  ;  but  this 
power  will  be  exercised  with  great  reserve.  State 
V.  Hill,  1  Const.  Rep.  242.  Slate  v.  Rochafellow, 
1  Hnlst.  3313. 

503.  In  a  case  of  mayhem,  though  the  court  has 
power  to  admit  to  bail,  yet  if  the  indictment  charge 
it  to  be  enormous,  and  no  circumstances  are  shown 
to  raise  a  presumption  of  the  defendant's  innocence, 
the  power  will  not  be  exercised.  State  v.  Mhirs, 
Coxe,  335. 

504.  Afler  conviction  of  an  infamous  offence, 
a  defendant  will  not  be  admitted  to  bail  on  motion 
in  arrest  of  judgment,  pf  for  a  new  tcial.    AUttr, 


in  cases  of  assault  and  battery,  and  misdemeanors 
punishable  only  by  fine  and  imprisonment.  State 
V.  Connor,  2  Bay,  34. 

505.  It  is  not  a  matter  of  course  to  admit  to  bail 
in  case  of  manslaughter.  Tayloe^s  ease,  5  Cow. 
39. 

506.  A  defendant,  convicted  of  a  conspiracy, 
was  admitted  to  bail,  where,  on  being  brought  up 
for  judgment,  the  court  could  not  proceed  to  pass 
sentence,  because  the  record  of  conviction  was  not 
produced.    MJ^eiWs  cose,  ]  Caines,  72. 

507.  A  defendant,  committed  to  jail  on  a  charge 
of  forgery,  if  not  brought  to  trial  at  the  second  term, 
is  entitled  to  be  enlarged  on  giving  bail.  State  v. 
Buych,  2  Bay,  563.  See  Logan  v.  Slate,  2  Const. 
Rep.  493. 

o08.  If,  afler  a  bill  of  indictment  found,  the  pros- 
ecuting officer  continue  the  case  for  want  of  his 
witnesses,  the  court  will  not  therefore  admit  tlie 
defendant  to  bail ;  but  they  will  bail  him,  if  it  be 
shown  that  confinement  will  endanger  his  life. 
United  States  v.  Jones,  3  Wash.  C.  C.  224. 

509.  If  a  prisoner  procure  the  postponement  of 
his  trial  because  his  evidence  is  not  obtained,  he  is 
not  to  be  admitted  to  bail  for  that  reason,  although 
he  is  not  chargeable  with  laches.  United  Stales  v. 
Stewart,  2  DaH.  345. 

510.  If  there  be  no  reasonable  doubt  of  the  guilt 
of  a  prisoner  charged  with  a  felony,  he  ought  not 
to  be  bailed.     Tajfioe^s  ease,  5  Cow.  39. 

511.  Where,  on  a  complaint  for  a  libel,  the  grand 
jury  returned  "  no  bill,"  it  was  held  that  the  de- 
fendant was  not  of  CO  urge  entitled  to  be  discharged 
from  his  recognizance,  as  a  new  bill  might  be  pre- 
ferred against  him  by  the  solicitor,  without  assign- 
ing any  cause.     Fitch  v.  State,  2  N.  &•  M.  558. 

512.  Where  an  indictment  is  quashed  because 
the  sheriff  has  not  the  jury  process,  the  prisoner 
must  find  bail  to  appear,  &c.  JfichoUs  v.  State,  2 
South.  539. 

513.  Where  a  defendant  removes,  by  certiorari, 
the  proceedings  under  an  indictment  for  forcible 
entry  and  detainer,  he  is  not  required,  by  statute 
ofNew  York,  to  give  bail.  Case  v.  Shephard,  2 
Johns.  Cas.  28. 

514.  In  Kentucky,  it  is  not  necessary  that  a  re- 
cognizance to  answer  a  charge  of  felony  should  be 
signed  by  the  principal  and  bail.  CommonweaUk 
V.  Mason,  3  Marsh.  456. 

515.  Where  a  prisoner  was  convicted  of  an  of- 
fence in  the  county  of  A,  and  was  sentenced  to 
three  years  imprisonment,  but  escaped,  and  was 
arraigned  for  a  similar  offence  afterwards  commit- 
ted, in  the  county  of  B,  to  which  he  pleaded  not 
guilty,  the  court  refused  to  admit  htm  to  bail. 
State  V.  Burrows,  Kirby,  259. 

516.  If  a  prisoner,  remanded  for  trial  by  the 
examining  court  to  the  superior  court,  on  a  charge 
of  felony,  apply  to  the  latter  court  to  be  let  to  bail, 
on  the  ground  that  there  is  only  a  slight  suspicion 
of  his  guilt,  an  indictment  found  against  him  and 
the  judgment  of  the  examining  court  are  not'  con- 
clusive against  the  application.  Commonu)ealth  v. 
Rutherford,  5  Rand.  646.  S.  P.  Tayloe's  case,  5 
Cow.  39.  It  is  a  question  for  the  sound  discretion 
of  the  court,  and  they  will  examine  other  evi- 
dence., ih, 

517.  A  recognizance  entered  into  by  sureties 
alone,  (or  the  prinoipal's  appearance  to  answer  a 
criminal  charge,  is  valid.  Minor  ▼.  State,  1  Blackf. 
236. 

518.  But  if  so  entered  into  by  one  as  surety  for 
the  appearance  of  a  party  indicted,  on  whom  pro- 
cess has  not  been  served,  and  who  does  not  appear, 
it  is  not  obligatory.  People  v  Slayton,  1  Breese,  2.17 

519.  In  a  recognizance  to  appear  and  answer, 
the  words  "  in  case  the  said  party  was  legally  im- 
prifOQed  on  said  charge  in  said  recognisance  men- 
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tionedj"  are  mere  sarplasage ;  and  on  sdre  facias, 
the  bail  cannot  well  plead  that  the  principal^  when 
he  entered  into  the  supposed  recognizance,  was 
not  legally  imprisoned.    Stute  v.  fVulmanf  3  Ham. 

520.  Debt  lies  against  the  sureties  in  a  recogni- 
zance of  bail,  and  may  be  sustained  in  the  supreme 
court  of  New  York  on  such  recognizance  taken  in 
the  court  of  oyer  and  terminer.  People  v.  Van  Eps, 
4  Wend.  387. 

621.  A  justice  may  take  a  recognizance,  with 
sureties,  for  the  appearance  of  a  party  charged 
with  a  bailable  offence,  at  an  adjourned  examina- 
tion ;  and  if  he  do  not  appear,  he  and  his  sureties 
may  be  called,  and  a  proper  entry  of  their  default 
made ;  but  the  justice  need  not  render  judgment 
that  the  recognizance  is  forfeited.  Potter  v.  Kings- 
bury,  4  Day,  98.     See  2  Wash.  C.  C.  422. 

522.  Where  one  under  indictment  was  bound  by 
recognizance  to  appear  at  the  oyer  and  terminer, 
and  made  default,  he  was  allowed  to  show,  in  an- 
swer to  a  scire  fadas,  that  he  appeared  and  was 
tried  and  acquitted  at  a  subsequent  court  of  ^iMft«r 
sessions  ;  and  be  and  his  bail  were  discharged  on 
paying  costs.     State  v.  Saunderx^  3  Halst.  177. 

523.  The  sureties  on  a  recognizance  of  bail  may 
be  relieved  at  a  term  after  the  default  of  the  prin- 
eipal  has  been  recorded,  on  showing  to  the  satis- 
faction of  the  court  that  he  was  unable,  by  reason' 
of  sickaess,  to  appear  at  the  proper  court;  and 
affidavits,  fairly  taken,  are  admissible,  without  the 
presence  of  the  witnesses  in  court,  to  prove  such 
sickness.     Commonweaith  r.  Craig ^  6  Rand.  731. 

524.  The  MassachusetU  statute  of  18)0,  which 
authorized  the  court  to  remit  the  penalties  of  re- 
cognizances in  criminal  cases,  applied  only  to  cases 
of  unavoidable  accident,  &c.,  and  was  intended  for 
the  relief  of  sureties,  when  the  principal  should 
abscond,  leaving  them  without  indemnity.  Com- 
numweafth  v.  Dana,  14  Mass.  65. 

525.  On  a  verdict  of  acquittal,  the  defendant's 
recognizance  is  considered  ipso  facto  void,  and  his 
bail  discharged  without  any  further  entry.  Mills 
V.  JfCoVy  4  Cow.  410. 

526.  If  excessive  bail  be  required  by  a  magis- 
trate, dec,  and  the  party  be  committed  for  failure 
to  procure  it,  he  is  entitled  to  a  habeas  corpus,  and 
to  have  the  sum  reduced.  Evans  v.  Foster,  1  N. 
Hamp.  374. 

527.  If  magistrates  or  members  of  a  court  re- 
quire excessive  bail,  they  are  amenable  therefor 
bv  indictment  or  impeachment  ib.    See  Actions, 

528.  On  a  charge  of  perjury,  two  sureties  jn  the 
sum  of  $2000  being  required,  it  was  held  not  to  be 
excessive ;  so  where  two  sureties  were  required,  in 
a  like  sum,  on  a  charge  of  larceny  of  property  of 
the  value  of  fSOO.  t'A. 

529.  A  bond  of  recognizance  (under  the  statute 
of  Connecticut)  by  a  party  charged  with  a  secret 
assault,  to  answer  the  complaint,  and  abide  the 
order  of  court  thereon,  is  construed  as  requiring  the 
prisoner  to  abide  the  order  of  court  respecting  dam- 
ages.    Billings  V.  Avery,  7  Conn.  236. 

530.  It  is  no  defence  to  a  scire  fadas  on  such 
recognizance  that  the  bond  was  not  called  in  court, 
if  the  defendant  appeared  and  pleaded  to  the  com- 
plaint; but  such  appearance  and  pleading  are  not 
alone  sufficient  to  discharge  the  bond.  ib. 

531.  If  such  bond,  in  addition  to  the  statute 
requisition  to  answer  to  the  complaint,  contain 
also  a  condition  that  the  defendant  shall  keep  the 
peace,  Ac.,  it  is  wholly  void.  ib. 

532.  Where  a  defendant  is  in  jail  merely  under 
process  from  a  state  court,  the  circuit  court  of  the 
United  States  cannot  issue  a  habeas  corpus  for  the 

Surpose  of  surrendering  him  in  discharge  of  his 
ail.     United  StaUs  v.  French,  1  Gallls.  1. 


533.  Nor  will  the  bail  of  such  defendant  be  dis- 
charged by  the  court  for  such  impediment;  but 
the  court  may,  in  its  discretion,  respite  the  recog- 
nizance, ib. 

534.  It  is  essential  to  the  breach  of  a  recogni- 
zance for  a  prisoner's  appearance,  that  he  should 
be  solemnly  called  before  his  default  is  entered ; 
and  in  an  action  on  the  recognizance,  it  must  be 
proved  that  the  party  was  so  called,  and  neglected 
to  appear.  Dillingham  v.  United  States,  2  Wash. 
C.  C.  422. 

535.  The  material  parts  of  the  obligation  and 
the  condition  should  be  set  forth  in  the  body  of 
the  recognizance ;  and  a  material  variance  between 
the  warrant  on  which  the  prisoner  was  let  to  bail, 
and  the  recognizance  of  bail,  as  set  forth  in  the 
declaration,  is  fatal,  ib. 

636.  Under  statute  of  Virginia,  where  three 
persons  jointly  entered  into  a  recognizance  for  the 
appearance  of  one  of  them  to  hear  judjgrment  against 
him,  af\er  conviction  by  verdict,  and^he  made  de- 
fault, and  a  scire  facias  issued  against  the  three, 
which  abated  as  to  one  by  return  of  '*  no  inhab- 
itant," and  as  to  anotlier  by  his  death,  and  the 
third  pleaded  to  issue,  and  aied,  it  was  held  that 
a  scire  fadas  to  revive  was  proper  against  the  ad- 
ministrator of  the  third  conusor,  though  not  against 
his  heirs,  and  that  original  process  of  sdre  fa- 
cms  would  lie  against  the  third  conusor,  and 
against  the  heirs  and  personal  representatives  of 
the  second  deceased  conusor.  Commimwealth  v. 
Haines,  2  Virg.  Cas.  134. 

537.  Prior  to  the  passing  of  the  statute  of  Jan- 
uary, 1804,  a  scire  fadas  could  not  be  awarded  by 
the  district  court  on  a  recognizance  of  bail  entered 
into  before  the  county  court  for  the  prisoner's  ap- 
pearance in  the  district  court.  Commonwealth  v. 
ffalton,  1  Virg.  Cas.  142. 

538.  If  the  principal  in  a  recognizance  be  bound 
in  a  particular  sum,  and  the  sureties  be  separat^y 
bound  in  a  like  sum,  and  the  principal  be  defaulted, 
he  is  not  a  competent  witness  for  them  on  a  rule 
to  show  cause  why  a  scire  facias  should  not  be 
awarded  against  them.  Commonweaith  v.  Craig, 
6  Rand.  731. 

539.  Though  the  condition  of  a  recognizance  do 
not  specify  the  court-house  of  the  county,  as  the 
place  at  which  the  prisoner  is  to  appear,  before  the 
examining  court,  and  the  declaration  aver  tliat  such 
was  the  condition  thereof,  yet,  on  the  plea  of  nul 
tid  record,  judgment  shall  be  for  the  plaintiff*,  be- 
cause the  statute  points  out  that  as  the  only  place 
where'  the  examination  shall  be  had.  Tyler  v. 
Greenlaw,  5  Hand.  711. 

540.  A  recognizance  for  the  principal's  appear- 
ance on  the  first  day  of  the  term  is  forfeited  by  his 
failure  to  attend  on  that  day  ;  and  the  sureties  will 
continue  liable,  unless  he  appear,  during  the  term, 
although  no  indictment  be  found  against  him. 
Mair  v.  State,  1  Blackf.  202. 

541.  A  sdre  facias  against  all  the  recognizors 
was  served  on  two  of  them,  and  two  ni/<t/5  returned 
as  to  Uie  other.  Held  that  execution  was  rightly 
awarded  against  the  two;  the  award  of  execution 
being  considered  not  as  joint,  but  as  several,  con- 
formably to  the  nature  of  the  recognizance,  ib.  See 
also  Minor  v.  State,  1  Blackf.  236. 

542.  A  recognizance  for  a  prisoner's  appearance 
at  the  next  term,  and  not  at  succeeding  sessions, 
is  to  be  discharged  at  the  end  of  the  term,  by  com- 
mitting or  discharging  him,  or  delivering  him  on 
new  bail.  Keefhaver  v.  Commonwealth,  STPennsyl. 
240.  « 

543.  When,  under  the  statute  of  Pennsylvania, 
on  the  jury's  acquitting  a  prisoner,  they  determine 
that  he  shall  pay  the  costs  of  prosecution,  the  court 
cannot,  if  he  be  present,  decree  a  forfeiture  of  his 
recognizance)  and  compel  his  bail  to  pay  costs; 
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and  if  the  defendant  do  not  appear,  the  recogni* 
2ance  cannot  be  forfeited  at  a  Bubiequent  term. 

544.  It  is  no  objection  to  a  recognizance  entered 
into  before  an  associate  judge  of  the  county^  that 
it  does  not  state  him  to  be  a  judge  of  the  circuit 
court.    JfCartyy.  SUUe,  I  Blackf.  338. 

545.  Nor  that  it  does  not  show  Uiat  a  complaint 
had  been  made  on  oath  against  the  principal,  ib. 

546.  Nor  that  the  condition  thereof  is,  that  the 
obligation  shall  be  void  if  default  be  made  in  the 
condUiottf  if  it  also  state  that  the  principal  shall 
api)ear,  ^c.  »6. 

547.  It  is  a  good  defence  to  a  set.  fa.  on  a  recog- 
niiaoce,  that  ue  principal  appeared  and  pleaded 
not  guilty,  and  that  the  court  had  discharged  him, 
before  he  was  called,  and  before  the  recoffnixance 
was  declared  forfeited.  Lyons  v.  State,  1  Blackf. 
309. 

348.  In  an  action  on  a  recognizance  for  the  ap- 
pearance of  a  party  complained  of,  it  is  sufficient 
to  state  the  complaint  and  proceedinfi|s,  without 
averring  that  the  offence  complained  of  was  com- 
mitted by  such  party.  Waldo  v.  Spencer ,4  Conn.  71. 

549.  Where  the  condition  of  a  recognizance  is 
"  to  answer  to  the  matters  contained  in  the  com- 
plaint," it  is  no  variance  if  it  be  alleged  in  a  decla- 
ration to  be  *'  to  answer  the  complaint."  ib, 

550.  Where  a  justice,  on  the  complaint  of  an 
individual,  held  a  court  of  inquiry,  ana  bound  over 
the  prisoner  for  trial  before  the  superior  court,  in 
a  bond  conditioned  that  he  should  appear  before 
said  court,  and  abide  final  judgment  on  said  com- 
plaint, it  was  held  that  the  failure  of  the  prisoner 
to  appear  and  answer  to  an  information  filed 
against  him  by  the  state's  attorney  for  the  offence 
charged  in  the  complaint,  was  not  a  forfeiture  of 
the  bond.  Kingsbury  v.  Clarkf  I  Conn.  406. 
Held,  also,  that  the  txmd  was  void,  as  the  com- 
plaint could  not  be  brought  before  the  superior 
court,  and  so  the  condition  could  not  be  per- 
formed, ib. 

351.  A  recognized  with  sureties  to  appear  be- 
fore the  supreme  court  on  a  certain  day,  then  and 
there  to  stand  the  traverse  of  a  certain  indictment, 
abide  judgment,  and  not  depart  without  leave. 
Held  that  these  three  particulars  were  distinct  and 
independent,  and  that  a  plea  to  an  action  on 
the  recognizance  was  bad,  which  merely  averred 
that  there  was  not,  on  that  day,  or  before  or  since, 
any  indictment  pendinjg  against  the  principal,  nor 
any  other  matter  pending  m  said  court,  or  Brought 
against  him,  for  him  to  answer  to.  Slate  v.  Stautf 
6  Halst.  124. 

552.  The  principal,  in  such  case,  cannot  safely 
depart,  till  ne  is  discharged,  though  no  indict- 
ment be  found  against  him,  or  though  he  be  tried 
and  acquitted,  ib. 

553.  The  original  recognizance  taken  by  a  jus- 
tice, in  Vermont,  need  not  be  returned  to  the 
court  before  which  the  accused  is  bound  to  ap- 
pear. The  return  of  a  copy  is  sufficient.  Dreas' 
urer  v.  Pierce^  2  Chip.  106. 

554.  In  South  Carolina,  two  justices  of  the 
peace,  quorum  unus,  may  bail  a  prisoner,  before 
commitment,  who  is  broi^ht  before  them  on  a 
charge  of  passing  counterfeit  money.  Barton  ▼. 
Keith,  2  Hill,  &^. 

555.  Surrender  of  the  principal  to  a  deputy 
sheriff  will  not  discharge  the  bail  from  liability 
on  their  recognizance.  State  v.  Le  Cerf,  1  Bai- 
ley, 410.  ^ 
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IV.  Hiring,  (a.)  Hire  (f  Deposit,  Ac,  (b.)  »... 

of  Things.  (  c.)  Hire  of  Labor  and  Sendees. 
(  d.)  Hire  of  Qtrriage. 

I.    Deposit. 
See  Accounts,  161.    Attachment,  III. 

1.  A  mere  depositary,  without  any  special  un- 
dertaking, is  answerable  only  for  such  gross  neg- 
ligence as  is  equivalent  to  fraud.  Foster  v.  Essex 
Bank,  17  Mass.  500.  Edson  v.  Weston,  7  Cow. 
278.    SodawskyY.M'Farland,ZDAM,20S. 

2.  A  special  deposit  in  a  bank  comes  under  this 
rule  of  law ;  the  corporation,  and  not  its  officers, 
is  the  bailee ;  and  if  the  cashier  fraudulently  takes 
away  such  deposit,  the  corporation  b  not  liable. 
17  Mass.  500. 

3.  A  bank  depositor  must  make  actual  demand 
before  he  can  sue  to  recover  his  deposit.    Johnson 

V.  Farmers*  Bank,  1  Harring.  117.  496. 

4.  Where  a  president  of  a  bank  assigned  prop- 
erty in  trust  to  secure  certain  specifiefTdebts,  and 
abo  ^  to  pay  all  other  persons,  who  had  ordinary 
or  special  ((eposits  with  the  bank,  the  fiill  amount 
of  such  deposits,"  it  was  held  tnat  a  person  was 
not  within  this  deseription,  who  had  offered  the 
notes  of  the  bank  at  its  coonier,  and  demanded 
payment,  and  had  refused  to  receive  therefor  a 
draft  on  another  bank,  leading  the  bills  to  be 
counted  and  paid  —  the  officers  of  the  bankiiaTing 
forwarded  a  draft  to  the  other  bank,  and  directed 
an  agent  to  tender  the  specie  to  the  holder  of  the 
bills,  who  had  presented  them,  which  was  done, 
and  the  specie  refused  because  two  days*  interest 
had  accrued  —  the  holder  having  again  demanded 
payment  at  the  bank,  which  was  refused  on  the 
ground  of  the  previous  tender^  and  the  bills  also 
refused  to  be  given  op  on  demand,  and  beinff  pur- 
posely mixed  with  the  redeemed  bills  of  the  bank ; 
and  the  holder  having  recovered  judgment  against 
the  bank  (which  was  insolvent)  in  an  action  for 
money  had  and  received.  CatUn  v.  Saltings  Bank, 
7  Conn.  487. 

5.  A  mere  naked  bailee  of  goods  is  not  liable  to 
an  action  for  them,  at  the  bailor's  suit,  until  after 
a  demand  and  refusal  of  them.  Brown  v.  Cook, 
9  Johns.  361.    Hosmer  y.  (Zarke,  2  Greenl.  306. 

6.  If  the  depositor  be  dead,  the  usual  notice 
given  by  the  administrator  of  his  appointment, 
callinjir  on  all  persons  indebted  to  make  payment, 
&c.,  is  not  sufficient  demand.    2  Greenl.  ubi  sup. 

7.  If  the  goods  are  taken  from  such  bailee  by  a 
third  person,  who  has  a  paramount  title,  the  banee 
is  discharged.  7  Cow.  278.  See  Whittier  v 
^nt^,  11  Mass.  215. 

8.  He  who  deposits  money,  under  a  rule  of 
court,  in  the  clerk's  hands,  is  entitled  to  the  iden* 
tical  money  deposited,  upon  obtaining  permission 
of  the  court  to  demand  repayment.  Mott  v.  Pettit, 
Coxe,298. 

9.  If  the  clerk  has  used  the  money,  the  depos- 
itor can  recover  the  value  of  it  at  the  time  of 
the  deposit  made,  though  it  may  have  depre- 
ciated, ib. 

10.  Such  sum,  and  interest  from  the  time  of 
demand,  are  recoven^le  in  assumpsit,  ib. 

11.  A,  being  sick  at  B's  house,  deposited  in  bis 
hands  a  sum  of  money,  and  directea  him  to  send 
for  a  physician,  and  furnish  him  with  all  that 
should  be  necessary,  and  to  apply  the  money  to 
pay  the  physician,  and  the  expenses  of  A's  sick- 
ness. B  obeyed  these  directions,  and,  on  A's 
death,  paid  an  the  expenses,  including  the  phy- 
sician's bill.  In  a  suit  uy  A's  administrator  against 
B  to  recover  the  amount  of  the  deposit,  B  was  al- 
lowed to  retain  the  amount  of  the  physician's  bill, 
it  being  such  as  be  was  fairly  entitled  to  receivtp, 
as  well  as  the  other  expenses.    JUiter.  if  B  had 
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received  the  money  for  safe  keeping  only.     Van- 
dersmilhr.  Waahmeiny  I  Har.  &  Gill,6. 

12.  The  receipter  of  goods  taken  by  an  officer  in 
execution,  has  not  a  special  property.  Jforton,  v. 
People f  8  Cow.  137.  Diltenback  v.  Jerome f  7  Cow. 
2d4.    See  Attachmknt,  142.  143. 

13.  A  mere  depositary  cannot  set  up  as  a  de- 
ifence  to  an  action  of  trover  against  him  by  the 
vendee  of  the  goods,  that  the  bill  of  sale,  under 
which  the  plaintiff  claims,  is  fraudulent ;  for  al- 
though such  sale  might  be  fraudulent  as  against 
creditors,  it  is  binding  between  tht  parties.  Hen- 
drieks  v.  Mountt  2  South.  738. 

14.  The  property  of  goods  deposited  is  vested 
in  the  bailee,  upon  the  owner's  recovering  dam- 
ages against  him  for  illegally  detaining  them. 
Brewster  v.  Jforvneh^  1  Root,  146. 

U.    Mandate^  and  gratuitous  Loan, 

15.  A  mere  mandatary  is  liable  only  for  gross 
negligence.  Stanton  v.  BeU^  2  Hawks,  145.  So- 
dowJty  V.  MTarLttiidj  3  Dana,  205.  Tracy  v. 
Wood,  3  Mason,  132.  Tompkins  v.  SnUmarsk,  14 
S.  &  R.  875.  Bland  v.  Wormaek,  2  Murph.  373. 
Bearddee  v.  Biehardsonf  11  Wend.  25.  Anderson 
V.  ForesmoMy  Wright,  598. 

16.  Gross  negligence,  in  such  case,  is  the  omis- 
sion of  that  care  which  bailees  without  hire,  or 
other  mandataries  of  common  prudence,  are  ac- 
customed to  take  of  property  of  the  like  kind.  3 
Mason,  Wright,  &,  2  Murph.  tibi  sup. 

•  17.  Money  requires  more  care  than  common 
articles  of  property,  ib. 

18.  These  rules  apply  to  a  justice  of  the  peace 
who  receives  money  on  a  judgment  rendered  by 
him.  MontBiih  v.  BisatU,  Wnght,  410.  See  iJU 
HIST  V.  Ulmar^  2  N.&M.  489.  Assumpsit,  634. 

19.  A  received  of  B  a  bill  of  exchange  drawn 
by  C.  and  which  he  promised  to  return  to  B  on  de- 
mand, or  pay  the  amount  thereof:  though  the  bill 
was  received  by  A  as  a  matter  of  courtesy ,  and  was 
to  be  used  for  the  benefit  of  B,  yet  as  A  did  not  re- 
turn the  bill  on  demand,  nor  in  due  season,  he  was 
held,  under  the  circumstances  of  the  case,  liable  to 
B  for  the  amount.  Rvt^ersr.  Lueet,  2  Johns.  Cas.  92. 

20.  Where  a  slave  is  delivered  to  a  person  to  be 
kept,  or  upon  trial,  until  the  bailee*  should  deter- 
mine whetter  he  would  buy  him  or  not,  the'  bailee 
is  not  bound  to  keep  him  constantly  under  his  eye : 
and  if  he  permit  him  to  go  a  short  distance  from 
his  house,  and  the  slave  run  away,  he  will  not  be 
liable  to  the  bailor.  De  Fonclear  v.  Shottenkirk, 
3  Johns.  170. 

21.  Where  a  defendant  hired  of  the  plaintiff 
certain  slaves,  and  refused  to  hire  an  old  female, 
who  was  connected  with  the  others,  but  agreed 
that  she  should  live  with  them,  to  cook  and  take 
care  of  the  sick,  and  he  sent  her  to  another  place 
to  nurse  a  sick  person,  where  he  was  wamea  that 
the  small-pox  prevailed,  and  that  she  would  be  in 
danger,  and  she  died  there  of  the  small-pox,  he 
was  held  liable  to  the  plaintiff  for  her  value.  De 
TolUnere  v.  Ftdler,  1  Rep.  Con.  Ct.  117. 

22.  This  was  a  kind  of  bailment  where  the 
greatest  care  and  attention  were  necessary  to  dis- 
charge the  bailee,  in  case  of  loss.  t6. 

23.  In  case  of  a  gratuitous  loan  for  an  indefi- 
nite time,  the  lender  may  terminate  it  whenever 
he  pleases ;  and  the  possession  of  the  borrower  is 
the  possession  of  the  lender,  who  may  maintain 
an  action  against  a  third  person  who  obtains  a 
wrongful  possession,  or  wrongfully  uses  the  thing 
bailed.     Or^er  v.  Storms,  9  Cow.  687. 

24.  A  mandatary  is  not  liable  for  not  perform- 
ing his  undertaking.  T%omev.  Deas.A  Johns.  84. 
JfGee  V.  Bast,  6  J.  J.  Marsh.  455.    2  Wash.  203. 

25.  No  length  of  possession  in  the  bailee  will 
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destroy  the  title  or  bar  the  action  of  the  bailor. 
Darden  v.  Allen,  1  Dev.  468. 

26.  Where  A  received  a  sealed  letter  containing 
a  bank  bill  of  ^100,  and  engaged  to  deliver  it  to 
B,  to  whom  it  was  addressed ;  it  was  held  that  an 
action  would  not  lie  against  A  on  the  common 
money  counte,  without  showing  that  he  broke  the 
seal  and  appropriated  the  money ;  and  that  an 
action  wouio  not  lie  on  a  special  count  in  asaump' 
sit,  that  form  of  action  not  being  adapted  to  the 
case  of  a  negligent  bailee  without  re  ward.  Beards* 
lee  V.  Richardson,  11  Wend.  25.  See  also  16  Amer. 
Jurist,  253—280. 

27.  Where  one,  as  a  bailee  without  hire,  re- 
ceives money  to  deliver  to  another,  there  is  ,an 
implied  contract  that  he  shall  deliver  it,  or  return 
it,  or  account  for  it,  in  a  reasonable  time.  Grates 
V.  Ticknor,  6  N.  Hamp.  537. 

28.  And  if  he  neglects  so  to  do,  an  action  of  as* 
sumpoit  lies  against  him.  ib. 

29.  If,  in  such  case,  the  money  is  enclosed  in  a 
letter,  and  neither  money  nor  letter  is  accounted 
for,  a  tort  is  not  thereby  proved  so  as  to  prevent 
the  maintenance  of  assumpsit,  but  is  merely  evi- 
dence of  gross  neglect,  ik. 

30.  In  an  action  a^nst  a  mandatary  for  loss  of 
property  bailed  to  him,  his  concomitant  acta  and 
declarations,  immediately  before  and  after  the  loss, 
are  admissible  in  evidence  to  disprove  his  negli- 
gence. Aliter,  of  his  own  testimony.  Tompkins 
V.  SaUmarsh,  14  6.  db  R.  275. 

III.    Paton  or  Pledge,  and  Mortgage  of  Chattels^ 
See  Attaghmxvt,  I.    Assiohiixiit,  VI. 

31.  A  pawn  or  pledge  differs  from  a  mortgage ; 
the  legal  property  continues  in  the  pawnor,  the 
pawnee  having  only  a  special  property.  But  in 
mortgage,  the  leflal  property  is  in  the  mortgagee  ; 
and  a  mortgage  <m  goiods  is  sometimes  valid  without 
delivery  and  possession.  AUier,  of  a  pawn.  Cor* 
teltfou  V.  Lansing,  2  Caines  Cas.  in  £r.  200.  QUa- 
son  V.  Drew,  9  Greenl.  82.  Ward  v.  Sumner,  5 
Pick.  60.  Haven  v.  Low,  2  N.  Hamp.  13.  Ash 
V.  Savage,  5  ib.  545.  Barrow  v.  Paxton,  5  Johns. 
258.  Brown  v.  Bemenlj  8  Johns.  97.  Levfis  v. 
Stevenson,  2  Hall,  63.  M*Lean  v.  Walker,  10  Johns. 
471.  Portland  Bank  v.  Stubbs,  6  Mass.  425. 
Tkteker  v.  BuMngton,  15  ib.  480.  Bonsey  v.  Amee, 
8  Pick.  236.  Home*  v.  Oan«,  2  Pick.  610.  Fletch- 
er V.  Howard,  2  Atk.  115.  Conard  v.  Atlantic 
Ins.  Co.  1  Pet  449. 

32.  (^lutre,  whether  an  undivided  part  of  a  chat- 
tel can  be  pledged  without  delivering  the  whole 
to  the  dawnee  ?    6  Mass.  ubi  rap. 

33.  Where  actual  delivery  is  impracticable  —  as 
where  logs  in  a  boom  are  pledged,  and  shown  to 
the  pawnee  at  the  time  —  the  pledge  is  as  effectual 
as  is  an  actual  delivery  of  property  capable  of  per- 
sonal possession.    Jewett  v.  Warren,  12  Mass.  300. 

34.  Though  the  mortgagor  may  sometimes  re- 
tain possession,  yet  he  must  first  oeliver  the  goods 
to  the  morl^gee,  to  render  the  mortgage  valid 
against  the  mortgagor*s  creditors,  Ac.  Carring' 
Urn  V.  Smith,  8  Pick.  419.  Bonsey  v.  Amee,  ib. 
237.  Butteffield  v.  Baker,  5  Pick.  525.  GaU  v. 
Ward,  14  Mass.  352. 

35.  Where  no  time  is  fixed  for  redeeming  a 
pledge,  the  pawnor  may  redeem  at  any  time ;  and 
the  right  of  redemption  survives,  on  nis  death,  to 
his  legal  representatives,  against  the  pawnee  and 
his  representatives.  Cortdyou  v.  Lansing,  2  Caines 
Cas.  in  Er.  200.     Sed  vide  1  Call,  290. 

36.  But  the  pawnee  may  acquire  absolute  prop- 
erty in  the  pled^pe  by  requiring  the  pawnee  to 
redeem,  and  by  his  refusal,  ib. 

37.'  The  pawnee  cannot  dispose  of  the  property, 
till  he  has  called  on  the  pawnor  to  redeem ;  and  if 
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he  if  absent,  or  cannot  be  found,  judicial  proceed- 
ings should  be  had  to  bar  his  right  to  redeem. 
ib,  Oarlick  v.  Janns,  12  Johns.  146.  Hart  v.  Ten 
Eyekf  2  Johns.  Ch.  62.     De  Lisle  v.  Priestnuin, 

1  Browne,  176.  See  Batonuui  v.  Woodf  15  Mass. 
534. 

38.  A  mortgagee  of  chattels  is  not  entitled,  by 
statute  of  Indiana,  to  a  sd.  fa.  for  the  mortgagor 
to  show  cause  why  they  should  not  be  taken  in 
execution  to  pay  the  debt ;  this  remedy  being  con- 
fined to  mortgages  of  lands,  &c.  Lduselle  v.  God- 
froy,  1  Blackf.  298. 

39.  A  bill  may  be  filed  in  chancery  to  redeem 
goods  pledged  for  the  payment  of  a  debt.  Chap- 
man  v.  Turner,  I  Call,  280.  Hart  v.  Ten  Eyck, 
ubi  sup.  But  there  is  also  a  remedy  at  law,  on 
payment  or  tender  of  the  sum  due.  Flowers  r. 
I^oule,  2  Marsh.  56.    See4H.&>M.  432. 

40.  If  there  be  no  agreement  tliat  the  pawnee  of 
property  shall  sell  it,  he  cannot  be  compelled  to  do 
It.     Badlam  v.  Tucker,  1  Pick.  400. 

41.  After  the  condition  of  a  mortgage  is  forfeitr 
ed,  the  mortgagee  has  an  absolute  property  in  the 
goods,  and  the  moripfagor  cannot,  by  tendering  the 
debt,  entitle  himself  to  an  action  of  trover  against 
the  mortgagee.  Broton  ▼.  Bemeni,  8  Johns.  96. 
Langdon  v.  Bud,  9  Wend.  80.  Addey  v.  Finch, 
7  Cow.  290.    PaUkin  ▼.  Pitrce,  12  Wend.  61. 

42.  The  failure  of  the  mortgagee  to  take  posses- 
sion after  forfeiture,  as  stipulated  in  the  mortgage, 
does  not  vitiate  his  title.  Hudson  v.  Wamsr,  2 
Har.  <&  Gill,  415. 

43.  After  forfeiture,  mortgaged  property  may  be 
levied  on  by  virtue  of  an  execution  against  the 
mortgagee,  though  it  remains  in  the  hands  of  the 
mortgagor.    Ferguson  v.  Lu,  9  Wend.  258. 

44.  A  bill  of  Mile,  absolute  on  its  face,  may  be 
shown  to  have  been  intended  as  a  mortgage,  by 
other  writings  and  acts  of  the  parties,  and  even  by 
parol  evidence,  and  shall  thereupon  be  so  deemed 
and  treated.  Dabnsy  v.  Grun,  4  M.  &.  M.  101. 
Ross  v.Jforvell,  1  Wash.  14.     Brogden  v.  Walker, 

2  Har.  &  J.  i«5.     Reed  v.  JeweU,  5  Greenl.  96. 
16  Mass.  279.    1  Call,  280. 

45.  Where  a  mortgage  was  executed  of  the  en- 
tire stock  in  trade  in  the  mortgagor's  store,  and 
three  years  afterwards  the  stock  in  the  same  store 
was  sold  by  trustees  for  the  benefit  of  creditors,  in 
the  absence  of  evidence  that,  in  the  intermediate 
time,  there  was  an  entire  sale  of  the  original  stock, 
or  that  the  part  sold  was  replaced,  or  that  any 
new  stock  was  purchased  and  mingled  with  the 
old,  it  will  be  intended  that  the  sales  made  by  the 
trustees  were  of  the  remnant  of  the  stock  of  goods 
mortgaged.    2  Har.  &  Gill,  415. 

46.  An  instrument  thus  expressed  —  "  I  this  day 
received  of  A  the  sum  of  £30,  and  put  a  slave  into 
his  hands  as  security ;  and  if  the  £30  is  not  paid 
at  or  before  next  July  H.  court,  said  A  is  to  have 
said  slave  for  jS30  "  —  is  a  conditional  sale,  and  not 
a  mortgage.     Chamnan  ▼.  Turner,  1  Call,  280. 

47.  If  a  debtor  aeposit  with  his  creditor  the  note 
of  a  third  person,  as  collateral  security,  such 
note  is  a  pledge,  in  which  the  creditor  has  only 
a  special  property;  and  he  has  no  authority  to 
compromise  with  the  maker  for  a  less  sum  than 
is  due  on  it,  nor  to  do  any  other  act,  except  to 
receive  the  amount,  until  after  the  pawnor's  de- 
faalt  in  redeeming.  GarUek  v.  James,  12  Johns. 
146. 

48.  Where  a  written  agreement,  dated  1808, 
between  A  and  B,  stated  that  A  thereby  deliv- 
ered to  B  a  certain  promissory  note  of  C,  for  200 
bnsheUi  of  wheat  valued  at  2(i0  dollars,  payable  in 
1811,  and  engaged,  in  case  the  wheat  did  not  sell 
for  4^200,  to  make  up  the  defieienc]^,  and  B  there- 
upon g&ve  to  A  the  power  of  redeeming  the  note,  by 
paying  $186,  with  3^  per  cent,  interest,  any  time 


within  six  months  of  the  time  the  note  was  payable, 
it  was  held  that  the  note  was  deposited  as  a  pledge, 
and  not  as  a  mortgage,  and  that  a  tender  by  A  of 
the  ;|200,  on  or  before  the  day  the  note  fell  due, 
was  sufficient  to  entitle  him  to  a  return  of  the 
note ;  and  on  such  tender  and  refusal  by  B,  A  might 
maintain  trover  for  the  note.  M'Lean  v.  Walker, 
10  Johns.  471. 

49.  If  the  pawnee  has  incapacitated  himself  from 
performing  ttie  contract  on  his  part,  as  by  selling 
the  pledge,  the  pawnor  need  not  tender  the  sum 
borrowed,  in  ord^r  to  entitle  himself  to  an  action. 
2  Caines  Cas.  in  £r.  200. 

50.  A  bill  of  sale  of  furniture,  dbc.,  on  condition 
to  be  void,  on  payment  of  rent,  provided  it  does 
not  impair  the  vendee's  right  to  distrain,  is  a 
mortgage,  and  not  a  pledge.  Barrow  y.  Paxton,  5 
Johns.  258.    S.  P.  5  Pick.  59. 

51.  So  of  a  bill  of  sale  of  horses  for  the  consider- 
ation of  |(210,  with  a  writing,  signed  by  the  ven- 
dee, engaging  to  redeliver  the  horses,  on  the 
vendor's  paying  fjfilO  in  14  days.  Brown  y. 
Bement,  8  Johns.  96. 

52.  -The  pledging,  by  a  turnpike  company,  of 
their  income  and  tolls,  is  not  a  mortgage  of 
the  road.  Fanner's  Turnpike  Co.  v.  Coventry,  10 
Johns.  389. 

53.  No  act  of  a  scrivener  can  torn  that  which 
was  intended  for  a  mortgage  into  an  absolute  sale. 

1  Call,  287.  292. 

54.  Where  a  slave  is  pledged  to  secure  the  pay- 
ment of  a  sum  borrowed,  the  pawnee  is  liable  m 
assumpsit  for  the  profits  of  the  slave  beyond  the 
interest  of  the  debt;  the  principal  being  paid. 
Houton  v.  HolUday,  1  Car.  Law  Rep.  87. 

55.  So,  in  case  of  a  mortgage,  the  mortgagee  is 
bound  to  account  for  the  profits  of  slaves,  but 
should  be  allowed  the  expense  of  improving  them. 
Ross  V.  J^Torvell,  1  Wash.  14. 

56.  But  he  is  answerable  for  the  usual  hire 
only,  and  not  for  what  was  actually  made  by  Uie 
slaves.    Davenport  y.  Tarlton,  1  Marsh.  244. 

57.  If  the  pawnor  sell  the  property  to  a  third  per 
son  while  it  is  in  the  pawnee's  hands,  and  the  paw- 
nee refuse  to  give  it  up  to  the  vendee  on  being 
tendered  the  amount  of  the  debt  for  which  it  was 
pledged,  the  vendee  may  maintain  trover  against 
him.  RaUUffY.  Vance,  2  Rep.  Con.  Ct  339.  S.  P. 
Busk  v.  Lyon,  9  Cow.  52. 

58.  If  a  mortgagee  of  a  slave  recover  him  in 
detinue  against  a  6ona^0  purchaser  from  the  mort- 
gagor, such  purchaser  is  entitled  to  redeem  the 
slave,  by  paying  the  debt ;  and  chancery  will,  at 
the  same  time,  give  him  relief  against  the  mort- 
gagor, who  sold  the  slave  with  warranty  of  tlie 
title.    Dust  y.  Conrod,  5  Munf.  411. 

69.  In  Tennessee,  a  mortgagee,  who  has  left  the 
property  in  the  mortgagor^  hands,  cannot  follow 
it  into  the  hands  of  innocent  vendees.  Hurt  v. 
Reeves,  5  Hay  w.  57. 

60.  A  pawnee  has  no  lien  on  the  goods,  nor  any 
right  to  retain  them,  for  any  subsequent  debt  of 
the  pawnor,  unless  by  a  new  agreement  with  him, 
either  express,  or  implied  from  the  nature  or  cir^ 
cumstances  of  the  transaction.     GUliat  y.  Lynch, 

2  Leigh,  493.    Jarvis  v.  Rogers,  15  Mass.  3^. 

61.  But  he  may  recover  Uieir  full  value  in  tres- 
pass against  a  stranger  who  takes  them  away, 
although  they  were  pledged  to  him  for  less,  being 
answerable  to  the  pawnor  for  the  excess.    Lyle  v 
Barker,  5  Binn.  457. 

62.  A  pawnee  may  use  the  pawn,  if  it  be  not 
the  worse  for  it;  but  he  is  answerable  for  damages 
caused  by  using  it  Thompson  v.  Patrick,  4  Watts, 
414. 

63.  A  mortgagee  may  maintain  trespass  against 
a  stranger  who  takei  from  the  mortgagor  goods 
mortgaged  to  secure  a  debt,  though  the  debt  was 
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not  due  when  the  treipais  was  commttted.  Wood- 
ruff 7.  HaUey,  8  Pick.  333. 

<>4.  On  payment  of  the  debt  for  which  a  note 
was  pledg^ed,  the  absolute  property  therein  vests 
in  the  pawnor ;  and  if  the  pawnee  afterwards  con- 
verts it  to  his  own  use,  he  is  liable  to  the  pawnor's 
action  of  trover.  Elliot  v.  Armstrong,  2  Blackf. 
198. 

65.  If  a  vendee  of  goods  leaves  them  in  the 
vendor's  warehouse,  and  raises  money  on  them  by 
giving  the  lender  of  the  money  an  order,  ex- 
pressed  to  be  for  value  received,  on  the  vendor, 
which  order  is  accepted,  the  vendor  becomes  the 
bailee  of  such  lender ;  and  if  the  goods  are  after- 
wards removed  to  another  warehouse  bv  the 
vendor,  with  the  vendee's  consent,  the  lender 
does  not  lose  his  right  to  the  goods  —  which  right 
is  that  of  a  pawnee.  Jones  v.  BoZdiotn,  12  Pick. 
316. 

i56.  The  payee  of  a  negotiable  note,  who  has 
indorsed  it  in  blank,  and  delivered  it  in  pledge  to 
another,  as  collateral  security  for  his  own  debt, 
may  still  negotiate  it  to  a  third  person,  who  may 
mamtain  an  action  on  it,  in  his  own  name,  as  in- 
dorsee, if  the  pawnee's  lien  be  discharged  before 
judgment     Fisher  v.  Bradford,  7  Greenl.  28. 

67.  The  certificates  of  the  stock  of  a  company 
were,  by  a  vote  of  the  company,  made  transfer- 
able by  indorsing  on  them  the  name  of  him  to 
whom  they  issued ;  and  one  of  the  company,  who 
held  such  certificates,  indorsed  and  pledged  them 
as  collateral  security  for  a  debt,  which  was  after- 
wards paid  firom  his  funds  by  his  agent,  who  re- 
ceived the  certificates,  and  afterwards  pledged 
them,  so  indorsed,  as  security  for  his  own  debt.  It 
was  held  that  the  last  pawnee,  who  knew  not  the 
pawnor's  defect  of  title,  might  hold  them,  as 
ajgainst  the  original  owner,  till  the  debt  for  which 
they  were  ple<&ed  to  him  should  be  paid.  Jarvis 
▼.  Rogers  J 13  Mass.  105. 

68.  And  on  tendering  the  amount  of  that  debt, 
the  original  owner  or^the  certificates  was  held 
entitlea  to  recover  the  value  of  the  stock,  deduct- 
ing the  amount  of  the  debt  which  had  been  ten- 
dered ;  though  an  action  was  pending  against  the 
pawnee  by  an  agent  of  the  pawnor,  who  claimed 
the  certificates  under  a  supposed  lien  of  the  prin- 
cipal thereon,  arising  from  a  debt  of  the  original 
owner  incurred  before  the  pledge  was  made  to  the 
defendant.  Jarois  v.  Rogers,  15  Mass.  389  —  two 
judges  dissenting. 

69.  A  pawnee  may  assign  his  interest,  without 
destroying  the  original  lien,  or  giving  the  pawnor 
a  right  to  reclaim  on  any  other  terms  than  he 
might  before  such  assignment.  Per  Jackson,  J. 
15  Mass.  408.  S.  P.  BuUard  v.  BiUings,  2  Verm. 
309.  Maeombery.  Parker,  14  Pick.  497.  Hwd 
V.  Motion,  13  Pick.  216.  Ferguson  v.  Union  Fur- 
nace Co.  9  Wend.  345. 

70.  If  a  pawnee,  or  other  person,  having  charge 
of  the  property  of  another,  so  confounds  it  with 
his  own,  tnat  it  cannot  be  distinguished,  he  must 
bear  all  the  inconvenience  of  the  confusion ;  if  he 
cannot  distinffuish  and  separate  his  own,  he  will 
lose  it;  and  if  damages  are  given  to  the  plaintiff 
for  the  loss  of  his  property,  we  utmost  value  will 
be  taken.  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62. 
S.  P.  Ringgold  v.  Ringgold,  1  Har.  A  Gill,  11. 

71.  The  defendants,  being  stock  and  exchange 
brokers,  in  the  coarse  of  their  business,  received 
of  the  plaintiff  430  shares  of  United  States  bank 
stock,  and  which  it  was  agreed,  in  February, 
1818,  that  they  should  hold,  as  collateral  security 
for  tlie  payment  of  a  note  given  to  them  by  the 
plaintin  for  moneys  advanced  to  him,  and  payable 
on  the  20th  January,  1819 ;  and  that  they  should 
be  at  liberty,  in  case  the  note  was  not  paid  at  the 
time,  to  make  immediate  sale  of  the  stock,  ac- 


counting to  the  plaintiff  for  any  surplus,  and  hold- 
ing him  responsible  for  any  deficiency.  Held, 
that  as  the  defendants,  at  all  times  since  giving 
the  note  by  the  plaintiff,  were  possessed  of  shares 
standing  in  their  names,  and  under  their  control, 
and  subject  to  no  contract,  to  an  amount  exceed- 
ing the  number  of  shares  deposited  with  them  by 
the  plaintiff,  (and  which  were  not  marked  or  iden- 
tified as  his  particular  property,  but  blended  with 
the  mass  of  shares  of^  the  same  stock  held  and 
owned  by  the  defendants,)  and  were  ready  and 
able  at  any  time  to  transfer  the  430  shares  to  the 

Elaintiff  on  payment  of  the  note,  they  were  not 
ound  to  account  to  the  plaintiff  for  his  stock,  at 
the  highest  price  at  which  shares  were  sold  by 
them,  at  any  time  during  that  period ;  but  that 
the  like  number  of  shares,  held  by  the  defendants 
when  the  note  became  due,  were  to  be  considered 
as  the  shares  so  deposited  by  the  plaintiff,  and 
which  the  defendants  were  at  liberty  to  sell,  ac- 
cording to  the  agreement,  to  reimburse  the  amount 
of  the  note  which  remained  unpaid.  J^ourse  v. 
Pnme,  4  Johns.  Ch.  490.    7  ib.  69. 

72.  A  creditor  may  hold  several  securities  for 
the  same  debt,  and  cannot  be  compelled  to  yield 
up  either,  until  the  debt  is  paid.  Thus  a  bank 
may  take  security  from  one  of  the  parties  to  a  note 
discounted  by  it,  and  also  hold  tne  shares  of  an- 
other party  pledged  for  payment  thereof.  Union 
Bank  v.  Laird,  2  Wheat.  390.  S.  P.  Elder  v. 
Rouse,  15  Wend.  218. 

73.  A  chattel,  or  chose  in  action,  pledged  for 
payment  of  a  debt,  is  not  released  from  the  pledge 
by  the  creditor's  committing  the  debtor's  body  to 
prison  upon  an  execution  for  the  debt.  Morse  v. 
froo<2«,5N.Hamp.297.  S.P.  Chapman  y.  CUnigh, 
6  Verm.  123.  Trotter  v.  CrockeU,  2  Porter,  401. 
See  Cleverly  v.  Braekett,  Attachmemt,  39.  See 
also  SelUck  v.  Munson,  2  Aik.  150.   2  Verm.  13. 

74.  Though  there  cannot  be  a  pledge,  techni- 
cally, of  chattels  not  in  existence,  yet  there  may 
be  a  hypothecation,  so  that  the  lien  will  attach  as 
soon  as  the  chattel  shall  be  produced.  Macomber 
V.  Parker,  14  Pick.  497. 

75.  Thus  where  a  brickmaker  agreed  that  the 
lessees  of  the  brick-yard  should  retain  the  bricks 
to  be  made,  to  secure  advances  made  to  him  by 
them,  it  was  held  that  the  bricks,  as  fast  as  they 
were  manufactured,  became  bound,  ib. 

76.  Manufacturers  of  cloth  agreed  to  give  A 
security  for  a  debt,  and  for  that  purpose  author- 
ized one  of  their  workmen  to  select  and  hold  a 
certain  number  of  pieces  of  cloth  for  the  use  of  A. 
The  workmen  afterwards,  at  A's  instance,  selected 
and  removed  the  cloths  to  another  room  in  the 
factory,  and  gave  notice  to  the  manufacturers,  and 
to  others,  it  was  held  that  this  was  a  valid 
pledge.    Sumner  v.  Hamlet,  12  Pick.  76. 

77.  It  is  no  objection  to  such  transaction,  that 
the  cloths,  when  selected  and  set  apart,  were  un- 
finished, and  that  the  special  bailee  was  to  finish 
them  at  the  bailors'  expense,  ib. 

78.  The  pawnee,  where  property  is  pledged  to 
indemnify  against  a  debt,  may,  on  the  debt's  fall- 
ing due,  apply  the  property  in  discharge  of  the 
debt,     yest  v.  Green,  3  Mis.  219. 

79.  When  no  time  is  mentioned,  the  pawnor 
has  his  lifetime  to  redeem  in,  unless  the  pawnee 
hasten  the  time  by  request.  If,  after  request  by 
the  pawnee,  the  pawnor  neglect  to  redeem  in  a 
reasonable  time,  the  pawnee  may  sell  the  pledge. 
Perry  v.  Craig,  3  Mis.  516. 

80.  If  a  creditor,  having  two  demands  against  a 
debtor,  and  holding  a  third  person's  note  as  security 
for  one.and  a  pledge  of  property  as  security  for  both, 
sells  the  pledge  for  enough  to  pay  both,  it  is  a  sat- 
isfaction of  both.    Strong  v.  Wooster,  6  Verm.536» 

81.  If,  in  such  case,  lie  pay  over  to  the  debtor 
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•ny  ptrt  of  the  avails  of  the  sale,  after  promisinff 
the  surety  to  apply  them  to  discharge  the  debts 
secured,  ne  cannot  maintain  an  action  on  the 
surety's  note.  ib. 

82.  A  liability  of  the  pawnee  to  pay  another's 
debt  is  a  sufficient  consideration  for  a  pledge  of 
property  to  secure  his  indemnity.  Jewett  ▼.  War- 
ren, 12  Mass.  300. 

83.  Goods  may  be  pledged  to  a  creditor,  to  be 
redeemed  on  payment  of  tlie  debt,  and  with  liberty 
to  the  pawnee,  on  failure  of  redemption,  to  sell 
them,  pay  himself,  and  account  to  the  pawnor  for 
the  surplus.     Stevens  y.  Belly  6  Mass.  343. 

84.  When  the  pawnee  exercises  this  liberty,  he 
becomes  a  trustee  of  the  pawnor ;  and  the  latter 
may  at  all  times  wave  his  right  to  redeem,  if  he 
is  to  have  the  surplus,  ib. 

85.  It  is  no  valid  objection  by  a  creditor  of  the 
pawnor  or  mortgagor,  that  the  property  is  agreed 
to  be  held  as  security  for  further  advances  to  be 
made  by  the  pawnee,  if  it  be  also  made  to  secure 
an  existing  debt.  Badlam  y.  Tucker,  I  Pick.  398. 
Holbrook  y.  Baketf  5  Greenl.  309.  D'Woy  y. 
Harris.  4  Mason,  515.  Canard  y.  Mlaniic  Ins. 
Co.  1  Pet.  448. 

86.  But  a  mortgage  intended  to  coyer  future 
advances,  &c.,  not  expressed  in  the  instrument,  is 
yoid  'pro  tanto,  as  against  creditors.  Diwer  y. 
ATLauffhlin,  2  Wend.  596. 

87.  Possession  by  the  mortgagor,  inconsistent 
with  the  face  of  the  deed,  is  prttna  facie  evidence, 
but  is  not,  of  itself,  conclusive  evidence  of  fraud. 
ib.  Reed  y.  JewtU^  5  Greenl.  96.  Macomber  v.  Par- 
ker, 14  Pick.  497.  Qardner  y.  ^dams,  12  Wend. 
297.  Fergttson  v.  Union  Furnace  Co,  9  Wend. 
345.  Bissell  y.  Hopkins,  3  Cow.  166,  and  cases 
died  Ante,  31. 

88.  The  temporary  resumption  of  property  by 
the  mortgagor  will  be  deemed  fraudulent  unless 
explained.    Look  y.  Comstock,  15  Wend.  244. 

o9.  A  creditor,  who  was  also  surety  of  a  debtor, 
receiyed  from  him  a  bill  of  sale  of  his  stock  in 
trade,  and  the  parties,  at  the  same  time,  executed 
an  indenture,  aeclaring  the  conveyance  to  be  in- 
tended as  a  security  for  the  debt  due  to  the  vendee, 
and  to  certain  others,  for  which  he  was  liable  as 
surety  or  indorser,  with  power  to  sell  for  pay- 
ment of  these  debts,  and  a  covenant  to  pay  over 
the  surplus  to  the  debtor,  or  his  order,  on  de- 
mand. It  was  held  that  these  instruments  consti- 
tuted a  mortga^,  which  was  valid  against  other 
creditors;  the  jury  having  found  that  no  fraud 
was  intended.    Bartds  v.  Harris,  4  Greenl.  146. 

90.  Where  a  mortgagee,  fi-om  the  circumstances 
of  the  case,  is  precluded  from  pursuing  the  prop- 
erty into  the  hands  of  a  bona  fide  purchaser,  he  is 
equally  precluded  from  claiming  it  a^inst  a  cred- 
itor wno  has  taken  the  property  by  virtue  of  legal 
process.    2  Wend.  596. 

91.  Where  a  brewer  mortgaged  his  stock  and 
utensils  of  trade,  being  embarra^d  at  the  time, 
and  the  transaction  was  kept  secret  from  his 
workmen,  and  he  not  only  continued  in  posses- 
sion, but  also  used  and  disposed  of  it,  as  aosolute 
owner^  the  court  refused  to  reyerse  a  judgment  on 
a  verdict  finding  that  the  transaction  was  fraudu- 
lent and  yoid  as  against  Creditors.  M'Laehlan  v. 
ff^riekt,  3  Wend.  348. 

9x.  Where  a  mortgage  gives  a  false  account, 
and  is  vague  as  to  the  amount  of  the  debt ;  and 
the  state  of  the  accounts  between  the  parties  is  not 
known  till  the  propertjr  is  taken  by  a  creditor ; 
and  where  a  whole  stock  in  trade  is  mortgaged,  and 
the  mortgagor  remains  in  possession,  continuing 
his  business  and  selling  the  articles  until  two  and 
a  half  years  after  the  mortgage  becomes  absolute, 
without  any  accounting  to  the  mortgagee;  and 
the  mortgage  is  knQwn  to  only  one  or  two  other 


persons  —  the  court  will  pronounce  the  transaction 
legally  fraudulent,  and  yoid  as  to  creditors,  bow- 
eyer  honestly  intended.  Diwer  v.  M'LaughUn, 
2  Wend.  596. 

93.  A  applies  to  B  for  a  loan  of  money,  upon 
the  security  of  a  mortgage  of  slaves  then  neld  by 
A ;  and  B,  being  apprehensive  that  G  has  some 
claim  to  them,  applies  to  C  to  know  whether  he 
has  such  claim,  explaining  his  reason  for  the  in- 
quiry ;  upon  which  C  informs  him  he  has  no 
riffht  to  the  slaves,  being  at  the  time  apprized  of 
au  the  facts  on  which  his  right,  if  any  he  has, 
depends.  B  lends  the  money,  and  takes  the  mort- 
gage of  the  slaves.  Held  that  C  cannot  be  al- 
lowed, in  equity,  to  assert  the  right  he  had  dis- 
claimed against  the  mortgagee.  Dickenson  v.  Da- 
vis,  2  Leigh,  401. 

94.  A  horse  was  mortgaged,  and  possession  de- 
livered to  the  mortga^fee;  and  tne  mortgagor 
assigned  his  remaining  interest  to  A,  and  became 
A*s  servant.  The  mortgagee  permitted  A  to  use 
the  horse,  and  the  mortgagor  and  A  delivered  the 
horse  to  B  to  be  depastured.  The  mortgagee  after- 
wards conveyed  his  riffht  to  four  persons,  and  on  the 
same  day  A  conyeyed  his  right  of  redemption  to 
three  of  the  same  four.  The  horse  was  afterwards 
attached,  while  in  B's  hands,  in  a  suit  against  ^ 
and  the  mortgagor,  and  was  sold  on  execution  10 
that  suit.  It  was  held  that  the  deliyery  to  the 
mortgagee  should  avail  his  assignees,  as  against 
any  one  claiming  under  A  ;  that  A  had  no  right 
remaining,  the  legal  title  being  in  the  four  as- 
signees of  the  mortgagee,  and  the  eouitable  right 
to  redeem  in  three  oT  them ;  and  that  the  pur- 
chaser at  the  execution  sale  acquired  no  title  to 
the  horse.    Hunt  v.  Holtan^  13  Pick.  216. 

95.  An  instrument  giving  seeuritjr  on  a  chattel 
for  payment  of  a  debt  at  a  future  day,  providing 
for  the  debtor's  remaining  in  possession  till  that 
day,  and  empowering  the  creditor  to  take  posses- 
sion on  non-paymen^  is  a  mortgage,  though  the 
words  be,  "  I  hereby  pledge  ana  give  a  lien  on." 
Langdon  y.  Suel,  9  Wend.  80. 

96.  A  mortgage  of  chattels,  it  seems,  is  not  a 
contract  of  sale,  within  the  third  section  of  the 
statute  of  frauds.     Gleason  v.  Drew,  9  Greenl.  79. 

97.  Tender  of  the  money  after  forfeiture  does 
not  restore  the  title  of  the  mortgagor.  Miter ^f 
tender  and  acceptance  of  the  whole  sum.  But 
acceptance  of  part  does  not  waye  the  forfeiture. 
Patchin  v.  Pierce,  12  Wend.  61. 

98.  By  thclaw  of  Louisiana,  there  are  two  kinds 
of  pledges  —  the  pawn,  and  the  antichresis.^  A 
pawn  relates  to  movables,  and  the  antichresis  to 
immovables.     Livingston  y.  Story,  11  Pet.  351. 

99.  The  antichresis  must  be  reduced  to  writing ; 
and  the  creditor  thereby  acquires  the  right  to  the 
fruits,  Slc.,  of  the  immovables,  deducting  yearly 
their  proceeds  from  the  interest,  an  the  first  place, 
and  afterwards  from  the  principal  of  his  debt. 
He  is  bound  to  pay  taxes  on  the  property,  and  to 
keep  it  in  repair,  unless  the  contrary  is  agreed,  ib. 

100.  The  creditor  does  not  become  proprietor  of 
the  property,  by  failure  of  payment  at  the  agreed 
time  ;  and  any  clause  to  that  eflfect  is  void.  He 
ban  only  sue  the  debtor,  and  obtain  sentence  for 
sale  of  the  property,  ib. 

101.  The  civil  law  doctrine  of  prescription  does 
not  &pply  to  this  kind  of  pledge ;  and  the  posses- 
sion or  the  property  is,  by  the  contract,  transferred 
to  the  creditor,  ib. 

102.  Where  the  mortngor  retains  possession, 
and  sells,  or  pledges,  and  delivers  the  property  to 
a  bona  fide  buyer  or  pawnee,  the  latter  will  bold 
against  the  mortgagee,  unless  he  had  good  cause 
to  suspect,  or  the  ciroomstaoces  were  such  as 
shoula  induce  him  to  inquire,  as  to  the  roortgar 
gor's  rights.    Lewis  y.  Stevemmm^  2  Hall,  63. 
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IV.  Hinng, 
(a.)  Hire  of  Deposit,  &c. 

103.  A  depositary  for  hire  or  reward  is  answer- 
able only  for  ordinary  neglect:  if  he  uses  due 
care,  and  the  property  deposited  is  nevertheless 
stolen,  he  is  ezcased.  Foster  v.  Essex  Bank,  17 
Mass.  500.  Piatt  /.  Hibbard,  7  Cow.  497.  See 
Rttpv  V.  Grayson,  2  Blackf.  130. 

104.  Such  depositary,  who  receives  goods  into 
his  store,  (though  it  stand  on  a  wharf,)  to  remain 
there  for  the  purpose  of  being  forwarded  subject  to 
the  order  of  the  bailor,  is  liabte  only  as  a  warehouse- 
man, and  is  bound  to  exercise  only  ordinary  care.  7 
Cow.  ubi  sup.  S.  P.  Knapp  v.  Cvrtis,  9  Wend.  60. 

105.  A  forwardinff  merchant,  with  whom  prop- 
erty is  deposited  wim  instructions  to  forward  it,  is 
required  to  use  only  ordinary  diligence  in  sending 
the  property  by  responsible  persons.  Brown  v. 
VenUon,  2  Wend.  593. 

106.  Warehouse-men,  not  chargeable  with  neg- 
ligence, are  not  answerable  for  goods  intrusted  to 
them,  in  case  of  robbery,  or  when  embezzled  by 
their  storekeeper  or  servant;  and  the  onus  of 
showing  negligence  is  on  the  owner.  Moore  v. 
Mayor,  ^,  o/  MobUe,  1  Stew.  284.  Schmidt  v. 
Blood,  9  Wend.  26B. 

107.  If  portions  of  any  kind  of  merchandise 
axe  delivered  out  of  a  warehouse,  the  storage 
tliereon  not  beihg  paid,  the  warehouse-man  has  a 
lien  on  what  is  left,  for  the  storage  of  the  whole. 
9  Wend.  wiU  sup, 

(h.)  Eirsof  Things. 

106.  If  A  deliver  cattle  to  B,  which  B  promises 
to  redeliver  within  one  year,  with  the  natural 
increase,  and  to  pay  for  such  as  should  be  lost  or 
destroyed,  and  not  redelivered,  it  is  a  letting  of 
the  cattle  for  a  year,  for  a  valuable  considera- 
tion, and  not  a  mere  naked  bailment.  jPsc^iiam  v. 
Wvley,  8  Johns.  432. 


.  Putting  a  mare  to  pasture,  in  consideration 
of  her  services,  does  not  entitle  the  bailee  to  the 
increase.    ^lUn  v.  j^Uen,  2  Pentisyl.  166. 

110.  The  hirer  is  answerable  onlv  for  ordinary 
negligence.  MiUonv,  SaU^ury,  13  Johns.  211.  17 
Mass.  502. 

111.  Damage  happening  to  property  let  to  hire, 
without  the  default  of  the  hirer,  and  while  it  is 
employed  in  the  use  for  which  it  was  hired,  must 
be  sustained  by  the  bailor.  13  Johns.  211. 

112.  If  an  owner  of  slaves  lets  them  to  a  master 
of  a  vessel  for  a  voyage,  and  they  rUn  away  in  a 
foreign  port,  the  master  is  not  answerable  therefor, 
if  he  acted  with  good  &ith  and  reasonable  care, 
though  the  going  to  that  port  might  not  be  atrtctly 
withm  his  orders.  Beverly  v.  Brooke,  2  Wheat.  100. 

113.  If  the  thing  bailed  is  used  in  a  different 
manner,  or  for  a  different  purpose,  or  for  a  longer 
time,  than  was  amed  by  the  parties,  the  hirer  is 
answerable  for  all  damages,  and  even  for  a  loss 
which  due  care  could  not  have  prevented.  fFAse- 
hek  V.  Wheelwright,  5  Mass.  104.  Homer  v. 
Thwing,  3  Pick.  499.  Batch  v.  Howes,  12  Pick. 
136.  De  ToUemere  v.  FulUr,  1  Rep.  Con.  Ct. 
121.  Sehenekr.  Strong,  I  Soutix.  &7,  MJ^eillsY. 
Brooks,  1  Yerg.  75. 

114.  In  such  case,  trover  lies  against  the  bailee. 
But  if  the  bailor  receive  pavment  for  the  use  to 
which  the  thing  bailed  has  been  put,  he  thereby 
ratifies  the  bailee's  act,  and  -  cannot  maintain 
trover  against  him :  his  remedy  is  an  action  on  the 
case  for  the  misfeasance.  12  Pick.  136. 

115.  A  bailee  of  yam,  who  is  to  procure  it  to  be 
made  into  cloth  for  a  commission,  has  a  special 
property  in  the  yam,  and  nw  maintain  an  action 
■gainst  any  one  who  wron^lly  takes  it  from  his 
servant,  to  whom  he  delivers  it  to  be  woven. 
Eaton  V.  Lynde,  15  Mass.  242. 


(c.)    Hire  of  Labor  and  Services. 

116.  A  agreed  to  take  B*8  logs,  at  a  stated 
method  of  computing  the  quantity,  to  saw  them 
into  boards,  and  deuver  the  boards  to  B,  who 
airreed  to  sell  them  free  of  charge,  and  allow  A 
au  they  should  sell  for,  beyond  a  stipulated  price 
per  thousand ;  the  property  to  remain,  all  this 
time,  at  A's  risk.  This  was  held  not  to  be  a  sale, 
but  a  bailment  for  hire.  Barker  v.  Roberts,  8 
Greenl.  101. 

117.  The  plaintiff  sent  to  the  defendant,  a  miller, 
a  quantity  of  wheat,  to  be^  exchanged  for  flour,  at 
the  rate  of  a  barrel  of  flour  for  every  five  bushels 
of  wheat :  the  defendant  mixed  the  plaintiff's 
wheat  with  the  mass  of  wheat  of  the  same  quality, 
belonging  to  himself  and  others ;  but  before  the 
flour  ^aa  delivered  to  the  plaintiff,  the  mill  of  the 
defendant,  with  all  its  contents,  wheat  and  flour, 
was  'destroyed  by  fire,  without  any  fault  or 
negligence  of  the  defendant  Held  that  the  de- 
fendant was  not  responsible  for  the  loss  of  the 
plaintiff's  wheat,  there  being  no  contract  of  sale  by 
which  the  property  was  transferred  to  the  defenci- 
ant.  Seymour  v.  Brown,  19  Johns.  44.  8.  P. 
Slau£hter  v.  Green,  1  Rand.  3. 

1 1  o.  Where  A  delivered  cotton  yarn  to  B,  on  a 
contract  to  manufacture  it  into  cloth,  B  to  find  the 
filling,  and  to  weave  so  many  yards  of  cloth,  at 
an  agreed  price  per  yard,  as  was  eoual  to  the  value 
of  the  yam  at  65  cents  a  pound,  it  was  held  that 
this  was  a  sale  of  yam  to  B,  and  that  he  was  an- 
swerable for  the  delivery  of  the  cloth,  though  the 
yarn  was  destroyed  by  an  accidental  fire.  Buffum 
v.  Merry,  3  Mason,  478. 

119.  A  delivenr  of  property  to  be  returned,  or 
other  property  of  the  same  kind  in  lieu  of  it,  or 
the  latter  only,  is  not  a  bailment,  but  a  sale.  Hurd 
v.  West,  7  Cow.  752. 

120.  If  one,  who  wishes  to  buy  a  horse,  takes  it 
on  trial,  and  it  dies  in  his  possession,  he  is  liable 
only  for  gross  negligence.  Laborde  v.  Ingraham.  1 
N.  &  M.  419. 

121.  A  bailee  of  skins,  to  be  tanned  by  him,  may 
maintain  trespass  against  those  who  take  them 
from  him  before  he  has  finished  his  labor  on  them, 
without  paying  for  what  he  has  done;  though 
they  were  taken  by  the  bailor's  order.  Burdict 
V.  Murray,  3  Verm.  302.  • 

122.  Tne  hirer  of  a  horse  to  ride  is  authorized  to 
pot  on  the  horse,  in  addition  to  his  own  weight, 
such  reasonable  baggajre  as  is  usual  for  men  to 
carry  on  horseback.  MJfeills  v.  Brooks,  1  Terg. 
75. 

123.  When  the  profession  of  the  bailee  implies 
skill,  the  want  of  skilMs  imputable  as  gross  neg- 
lect.    SlmUon  V.  Bell,  2  Hawks,  145. 

124.  If  a  mechanic  pawn  a  chattel  that  is  put  into 
his  possession  to  be  repaired,  the  owner  may  main- 
tain trover  against  the  pawnee,  without  tendering 
the  sum  for  which  it  was  pawned.  Gallaher  v. 
Cohen,  1  Browne,  43.  S.  F.  in  case  of  a  carrier. 
Kitchen  V.  Vanadar,  1  Blackf.  356. 

125.  A  bailee  of  property  to  be  worked  upon  is 
liable  for  ordinary  neglect.  M*Caw  v.  Kimbrd, 
4  M'Cord,  220.  And  is  answerable,  though  his 
employer  accept  the  work  without  objection  at  the 
time.     Chambers  v.  Crawford,  Addis.  151. 

126.  Where  cotton  was  sent  to  be  ginned,  and 
was  destroyed  by  a  fire  that  burned  the  gin-house, 
through  the  negligence  of  the  bailee's  servants,  he 
was  l^ld  liable  to  the  owner.  4  M'Cord,  220.  See 
Maxtoell  v.  Eason,  1  Stew.  514. 

127.  So  where  the  defendant  agreed  to  gin  the 
plaintiff's  cotton  in  preference  to  all  other,  but 
gpnned  other  cotton  before  that  of  a  part  of  the 
plaintiff's,  and  the  gin  and  plaintiff's  cotton  were 
burnt;  though  there  was  no  negligence  as  to  the 
fire.    PatHson  v.  Wallace,  1  Stew.  48.    The  same 
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liabilitj  attAchea  to  a  commiision  merchant,  if  he 
have  not  need  proper  diligence,  before  the  fire,  to 
sell  the  goods.     Francis  v.  CasUemanf  4  Bibb,  2B2. 

128.  If  the  bailor  of  a  slave  for  hire  fraud  a- 
lently  conceals  his  unsoundness,  the  bailee  may 
return  him.    James  v.  JWo/,  3  Monr.  370. 

129.  Where  a  hired  slave  loses  his  life  through 
the  negliffence  of  the  hirer,  the  owner  is  entitled 
to  the  full  value.  A  jury  cannot  legally  ffive  a 
less  sum  by  an  arbitrary  assessment.  Irise  v. 
Freshly,  3  M'Cord,  547. 

130.  The  hirer  of  a  slave  for  a  year  (by  cove- 
nant^ is  not  entitled  to  an  abatement  of  the  price 
for  the  sickness  or  death  of  the  slave  before  the 
year  expires.  Harrison  v.  Murrell,  5  Monr.  360. 
S.  P.  Rasfland  v.  Cross,  2  Car.  Law  Rep.  121. 

131.  He  who  hires  a  slave,  under  an  engage- 
ment to  return  him  at  the  end  of  a  year,  is  dis- 
charged from  his  engagement  by  the  death  of  the 
slave,  without  his  fault,  in  the  mean  time.  Young 
T.  Bruces,  5  Litt.  324. 

132.  Where  a  tenant  for  life  of  slaves  lets  them, 
and  dies  after  the  1st  of  March,  the  lessee  shall 
hold  them  till  the  last  of  December.  Grigsby  v. 
Cleary,  5  Monr.  514. 

133.  On  a  bailment  for  a  specified  time,  the 
identical  property  reverts  to  the  bailor  at  the  expi- 
ration of  the  time.     Hurd  v.  IFestf  7  Cow.  752. 

134.  One  who  is  hired  to  drive  horses,  in  whose 
hands  they  are  injured,  is  like  a  bailee  for  hire, 
and  liable  onlv  for  negligence,  unskilfulness,  or 
wilful  misconduct ;  and  the  burden  of  proof  is  on 
the  plaintiff.    J^ewtonv.  Pope^  1  Cow.  109. 

]  J5.  The  master  of  a  vessel  is  liable  to  the  own- 
er, for  loss  of  boats  belonging  to  the  vessel,  only 
in  case  of  gross  negligence.  Burrows  v.  ReeveSy 
1  N.  &  M.  427. 

136.  A  recovery  by  the  bailee  against  a  trespasser 
is  a  bar  to  an  action  by  the  bailor  for  the  same  in- 
jury. Chesley  v.  St.  Clair,  1  N.  Hamp.  189.  Bis- 
sell  V.  Huntington,  2  N.  Hamp.  143. 

137.  The  hirer  of  a  slave  for  a  limited  time  im- 
pliedly warrants  that  he  shall  be  returned  at  the 
expiration  of  the  time ;  and  in  an  action  on  such 
implied  warranty,  the  defendant  cannot  set  up,  as 
a  defence,  a  third  person's  title  to  the  slave.  Jfan- 
nine  V.  NorvDood,  2  Rep.  Con.  Ct.  374  —  Cheves, 
J.  dissentiqf . 

138.  The  owner  of  a  steamboat,  who  employs  a 
slave  in  it,  who  is  killed,  is  liable  to  the  master 
only  for  gross  negligence.  WiUiams  v.  Taylor,  4 
Porter,  1^.  And  if  the  slave-owner,  when  he 
lets  the  slave  to  hire,  knows  of  defects  in  the  boat, 
he  assumes  the  risk  of  accidents  that  may  occur. 
ib. 

139.  Trustees,  who  are  authorized  to  receive  the 
profits,  but  who  have  not  a  right  to  possession  of 
the  boat,  are  not  liable  for  injuries  to  a  slave  who 
is  hired  on  board,  ib. 

Liabilitv  of  bailor,  when  the  service  is  not 
completed,  or  when  it  is  done  differently  from  the 
contract — See  Assumpsit,  III. 

(  d.)    Hire  of  Carriage. 

140.  He  who  receives  and  forwards  goods,  as- 
suming the  expense  of  transportation,  for  which  he 
is  compensated  by  the  owner,  but  having  no  con- 
cern in  the  vessei  by  which  the  goods  are  sent, 
nor  any  interest  in  the  freight,  is  not  a  common 
carrier.     Roberts  v.  Turner,  12  Johns.  232. 

141.  The  practice  of  conveying  for  hire,  in  a 
stage  coach,  parcels  not  belonging  to  nassengers, 
constitutes  the  proprietors  of  the  eoacn  common 
carriers ;  and  tney  are  liable  as  partners  for  the 
loss  of  such  parcels  by  the  driver,  who  is  one  of 
the  proprietors.  Jhtight  v.  Brewster,  1  Pick  53. 
Becknuin  v.  Shouse,  5  Rawle,  179.  Robertson  v. 
Kennedy f  2  Dana,  430. 


142.  A  person  may  be  a  common  carrier  of 
money,  as  well  as  of  other  property,  ib.  Kemp 
V.  Cougktry,  11  Johns.  107.  Ellens  v.  SewaU,  2 
Wend.  327. 

143.  One  who  is  employed  for  hire  pro  hoe  mee 
only,  and  does  not  make  the  carriage  of  goods  his 
constant  employment,  is  not  liable  as  a  common 

carrier.    v.  Jackson,  1  Hayw.  14.     SaUer- 

lee  V.  Groat,  1  Wend.  272.     See  2  Dana,  430. 

144.  But  he  is  liable  for  not  carrying,  in  a 
reasonable  time,  the  thing  delivered  to  him,  unless 
it  is  otherwise  agreed.  Favor  v.  PkUhrick,  5  N. 
Hamp.  358. 

]4o.  To  render  a  common  carrier  liable,  a  par- 
ticular agreement  for  hire  is  not  necessary ;  as  be 
may  have  a  quantum  meruit,  when  no  such  agree- 
ment is  made.    Ellens  v.  Sewall,  2  Wend.  2Sc/. 

140.  If  a  carrier  is  told  that  a  package  contain- 
ing money  is  very  valuable,  or  as  valuable  as 
money,  though  not  told  that  it  contains  money, 
his  responsibuity  is  not  lessened  on  the  ground  of 
concealment  or  fraud,  ib.  I  Pick.  53. 

147.  The  bailor  is  not  bound  to  state  the  value 
of  a  packafife  delivered  to  a  carrier,  unless  inquiry 
is  made;  but  if,  on  inquiry  made,  he  answers 
falsely,  or  attempts  fraudulently  to  conceal  the 
value,  the  carrier,  it  seems,  will  not  be  liable  for 
the  value,  in  case  of  loss  without  his  default 
PhiUips  V.  EarU,  8  Pick.  182.  6  Wend.  349. 

148.  Owners  of  steamboats  carrying  freight,  and 
parcels  for  hire,  are  common  earners,  and  subject 
to  tlieir  liabilities.  Ellens  v.  SewiM,  2  Wend. 
327.  Bank,  of  Orange  v.  Br<non,  3  Wend.  158. 
Steamboat  Co.  v.  Bason,  Harper,  262. 

149.  So  of  a  company  using  steamboats  and 
railroads.  And  they  are  liable  for  damage  that 
happens  to  baggage,  from  a  defect  in  the  vehicles 
or  machinery,  though  they  may  not  be  negligent 
or  unskilful  in  securing  its  safety.  CamJkn,  fyc. 
Railroad  Co.  v.  Burke,  13  Wend.  611.  Aliter, 
as  to  injuries  to  persons,  unless  there  be  negli- 
gence, tb. 

150.  So  of  boatmen  and  other  freighters  for 
hire  on  navigable  rivers  and  canals.  Harrington 
V.  Lyles,  2  N.  &  M.  88.  WiUiams  v.  Branson, 
1  Murph.  417.  Spencer  v.  Daggett,  2  Verm.  92. 
^nyrl  v.  J^ioUm,  2  Bailey,  421. 

151.  Notice  that  "  all  bagfi;age  is  at  the  owners* 
risk,'*  though  brought  to  the  knowledge  of  the 
passengers,  will  not  excuse  a  steamboat  and  rail- 
road company  from  paying  for  the  loss  of  baggage. 
13  Wend.  611.    See  5  Rawle,  179. 

152.  Ferrymen  are  liable  as  common  carriers ; 
and  they  are  the  legal  judges  when  it  is  safe  to 
pass  over  or  not  Cohen  v.  Hume,  I  M'Cord, 
444.  1  Nott  &  M'Cord,  19,  n.  JUiles  v.  James,  1 
M'Cord,  157.  Rutherford  y.  M*Gowen,  2  N.  & 
M.17. 

153.  But  the  owner  of  a  ferry  is  not  liable  for 
losses  in  crossing  it,  if  it  is  rented  and  in  posses- 
sion of  the  tenant.  Ladd  v.  Chotard,  Minor, 
366. 

154.  Ferrymen  must  have  their  flats  so  made, 
that  all  drivers  and  carriages  can  easily  enter 
them.    Miles  v.  James,  ubi  sup. 

155.  The  mode  in  which  carriages  are  to  be 
received  into  a  flat,  is  to  be  regulated  by  the  ferry- 
man ;  and  if  a  person  requests  directions  and  as- 
sistance, and  the  ferryman  refuses,  but  tells  him 
to  proceed,  and  he  thereupon  enters  Uie  flat,  but, 
in  making  the  attempt,  his  property  is  lost  or  in- 
jured, the  ferryman  is  answerable,  ib. 

156.  As  soon  as  a  carriage  is  fairly  on  the  drop 
or  slip  of  a  flat,  though  it  l>e  driven  by  the  own- 
er's servant,  it  is  in  the  ferryman's  possession,  and 
he  is  liable  for  any  subsequent  damage  that  bap* 
pens  to  it,  or  to  the  horses.  Cohen  ▼.  Hume,  1 
M'Cord,  439. 
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157.  Common  carriers  are  liable  for  every  injury 
happening  to  property  intrusted  to  their  care,  un- 
lena  it  be  caused  by  inevitable  accident,  bv  public 
enemies,  or  by  the  act  of  the  owner  of  the  prop* 
erty.  CoU  v.  MMeehetif  6  Johns.  IGO.  Kemp  v. 
CoughtrUj  11  Johns.  \iJ7,  WiUiams  y.  Grants  1 
Conn.  487.  Gordon  v.  IMUe^  S.  &  R.  533. 
Murphy  v.  StatoUf  3  Munf.  ^39.  Campbell  v. 
Morse,  Harper,  4C!I.  Moses  v.  J^orris,  4  N.  Hamp. 
304.  Craisr  v.  CkUdress,  Peck,  270.  Tumeu  v. 
irUson,  7  Yerg.  340.  Evmrt  v.  Street,  2  Bailey, 
157.     Harrell  v.  Owens,  1  Dev.  &  Bat.  273. 

158.  And  this  rule  extends  as  welljto  carriers 
by  water  as  to  carriers  by  land.  Harrington  v. 
Lifles,  UN.  &  M.  88.  Hastings  v.  Pepper,  11 
Pick.  41.  ElUot  v.  Rossell,  10  Johns.  1.  MClures 
V.  Hammond,  1  Bay,  99.  Harrington  v.  M'Sltane, 
2  Watts,  443.  Richards  v.  Gi^ert,  5  Day,  415. 
C/ar&  V.  Ridtards,  1  Conn.  54.  Emery  v.  Mersey, 
4  Greenl.  411.  Jicmej  v.  fW&^r,  5  Yerg.  427. 
Boyle  V.  MLaugklin,  4  Har.  ^  J.  291.  ^enrcr 
V.  Daggett,  2  Verm.  92.  Lea  v.  Stroud,  cited  2 
Bin.  74.  Jones  v.  Pitcher,  3  Stew.  &  Port.  135. 
SprotU  V.  ife/Zar,  4  Stew.  &,  Port.  382.  Daggett 
V.  Shato,  3  Mis.  264.  Contra,  Aymar  v.  Astor, 
6  Cow.  260.    See*  also  Gordon  v.  Li^,  ubi  sup. 

159  Rut  the  rule  does  not  extend  to  the  time  of 
delivering  goods :  'as  to  time,  the  carrier  is  answer- 
able  only  for  want  of  due  diligence,  and  may  ex- 
cuse delay  by  showing  accidents  that  are  not  in- 
evitable.   Parsons  v.  Hardy,  14  Wend.  215. 

160.  Nor  does  the  rule  extend  to  the  carria^ 
of  nitt'iligon^beings,  viz.  slaves :  the  carrier,  m 
such  case,  is  answerable  only  for  want  of  care  or 
skill.  Boyee  v.  Anderson,  2  Pet.  150.  S.  P. 
Clark  v.  M Donald,  4  M'Cord,  223.  fVilliams  v. 
Taylor,  4  Porter,  238. 

161.  By  an  accident  happening  to  a  steamboat, 
two  slaves  were  drowned.  Held  that  the  carrier 
was  not  liable,  if  the  loss  was  caused  by  the  act 
of  the  slaves.    4  MXord,  223. 

162.  In  an  action  against  a  common  carrier  by 
water,  to  recoveiidamages  for  the  loss  of  the  plain- 
tifi*'s  goods,  where  the  defence  is,  that  carriers  by 
water  are,  by  the  custom  of  the  country,  answer- 
able for  such  losses  only  as  are  occasioned  by 
their  own  negligence,  the  defendant  cannot  give 
in  evidence  that,  in  a  case  in  which  the  plaintiff 
had  carried  the  property  of  others,  he  haa  refused 
to  make  compensation  for  a  loss.  Dean  v.  Siooop, 
2  Binn.  72. 

163.  The  owner  of  a  vessel,  employed  in  carry- 
ing goods  between  New  York  and  Albany,  was 
held  liable  for  the  money  received  by  the  mas- 
ter for  flour  carried  and  sold  by  him,  though  he 
was  robbed  of  it,  and  though  the  owner  had  noth- 
ing beyond  the  ordinary  freight.  Kemp  v.  Cough' 
try,  11  Johns.  107. 

164.  Where  goods,  in  the  usual  course  of  busi- 
ness, are  shipped  on  freight,  consigned  to  the 
master  for  sale  and  returns,  the  owner  of  the  ves- 
sel is  liable,  as  well  for  the  payment  of  the  pro- 
ceeds to  the  shipper,  as  for  the  safe  carriage  of 
the  goods.  Emery  v.  Hersey,  4  Greenl.  407. 
S.  P.  Moseley  v.  Lard,  2  Conn.  389. 

165.  The  hirer  of  a  ship  is  not  liable  to  the  ex- 
tent of  an  owner,  unless  he  has  the  entire  control 
and  direction  thereof,  so  that  the  owner  cannot 
interfere  with  her  management.  4  Greenl.  407. 

166.  Where  goods  were  put  on  board  the  vessel 
of  the* defendant  to  be  carried  to  Albany,  and  on 
arriving  there,  were,  by  the  defendant's  direction, 
put  on  the  wharf,  it  was  held  that  this  was  not  a 
delivery  to  the  consignee,  although  the  goods  were 
taken  away  (without  the  direction  of  the  con- 
signee) by  a  carter  usually  employed  to  transport 
his  ffoods,  and  the  greater  part  actually  received 
by  we  consignee ',   and  the  defendant  was  held 


liable  for  the  goods  not  actually  delivered.     Os* 
traiuler  v.  Brown,  15  Johns.  39. 

167.  A  carrier  by  water  is  bound  to  provide  a 
vessel  sufficient,  in  all  respects,  for  the  voyage, 
well  manned,  and  furnished  with  sails,  anchors, 
and  all  necessary  furniture ;  and  if  a  loss  happens, 
through  a  defect  in  any  of  these  respects,  he 
must  make  it  good.  BeU  v.  Reed,  4  Binn.  127. 
S.  P.  Clark  v.  Richards,  1  Conn.  54.  3  Mass. 
485.  If  the  vessel  be  unseaworthy,  the  carrier  is 
liable,  though  the  loss  does  not  proceed  from  that 
cause.    4  Bmn.  127. 

168.  if  the  owner  of  a  vessel,  who  receives 
goods  for  transportation,  transship  them  without 
necessity,  he  is  answerable  for  a  loss  of  them  by 
capture  by  public  enemies.  Trott  v.  Wood,  1 
Gallis.  443. 

169.  The  master  and  owners  of  a  ship,  though 
there  be  no  fault  or  neffligence  on  their  part,  are 
answerable  for  goods  which  they  have  undertaken 
to  carry,  if  emT>ezzled  or  stolen  by  the  crew  or 
any  other  persons.  Schieffelin  v.  Harvey,  6  Johns. 
170.  So  held,  in  case  of  goods  shipped  for  Lon- 
don, where  they  were  reiused  admission,  being 
prohibited  by  the  English  laws,  and  the  con- 
signee and  master  agreed  that  they  should  remain 
on  board,  and  be  returned  to  the  shippers,  they 
paying  freight,  though  custom-house  officers  were 
on  board  the  ship,  m  London,  and  might  have 
embezzled  the  goods  that  were  missing,  w. 

170.  The  engagement  of  a  shipmaster  to  deliver 
goods  to  a  consignee  is  fulfilled  by  his  leaving 
them  at  some  usual  place  of  landing,  and  giving 
notice  thereof  to  the  consignee.  Chickenng  v. 
Fowler,  4  Pick.  871.  Cope  v.  Cordova,  1  Rawle, 
203. 

171.  If  the  consignee  is  not  bound  to  receive 
the  goods  at  all,  or  only  at  a  particular  place,  the 
shipmaster  is  answerable,  unless  he  delivers  them 
at  such  place,  in  the  one  case,  or  takes  proper  care 
of  them  for  the  consignor,  in  the  other.  4  Pick. 
371. 

172.  A  box  containing  a  bottle  filled  with  oil  of 
cloves  was  delivered  to  the  master  of  a  freighting 
vessel,  marked  **  Glass,  with  care,  this  side  up. 
This  was  held  to  be  sufficient  notice  to  charge 
him  for  the  loss  of  the  oil  caused  by  his  disregard 
of  such  direction.  Hastings  v.  Pepper,  11  Pick.  41. 

173.  If  a  carrier  on  a  canal  is  prevented  by  frost 
from  making  the  whole  voyage,  ne  is  bound  to  de- 
liver goods  at  the  place  to  which  he  was  to  trans- 
port tnem,  on  the  canal  becoming  again  naviga- 
ble ;  but  if  the  owner  receive  the  goods  at  the 
place  where  the  ice  interrupted  the  voyage,  the" 
carrier  is  thenceforth  discharged,  and  is  entitled  to 
freight  pro  rata.  Parsons  v.  Hardy,  14  Wend.  215. 

174.  if  such  carrier  uses  the  machinery  of  a 
third  person  in  unlading  the  boat  at  the  end  of  the 
voyage,  and  tlie  goods  are  Injured  by  the  breaking 
of  such  machinery,  the  carrier  is  liable  for  the 
loss.    De  Mott  V.  Laraway,  14  Wend.  225. 

175.  If  merchandise  on  board  a  boat  gets  wet 
by  accident,  and  no  exertion  is  made  to  dry  it,  the 
carrier  is  liable  for  the  damage,  though  his  en- 
gagement was  to  deliver  safely,  '^  the  dangers  of 
Sie  river  excepted.*'  Bird  v.  Cromwell,  1  Mis. 
81.     S.  P.  Ewart  v.  Street,  2  Bailey,  157. 

176.  Under  such  engagement,  a  carrier  is  liSble 
for  all  losses  that  he  could  have  prevented  by  skill 
and  foresight;  and  the  onus  is  on  him  to  show 
that  the  loss  was  such  as  he  could  not  have  pre- 
vented.    Tumey  v.  Wilson,  7  Yerg.  340. 

177.  Where  the  captain  of  a  steamboat,  who 
was  also  part  owner,  took  goods  on  freight,  and 
also  undertook  to  sell  them,  and  after  selling  failed 
to  account  for  the  proceeds,  the  owners  of  the 
boat  were  held  not  answerable  to  the  fireighter, 
without  proof  that  they  had  given  express  author- 
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ity  to  the  captain  to  act  as  factor,  or  that  he  had 
imphed  authority  by  the  usage  of  trade.  Taylor 
V.  tVells,  3  Watta,  65. 

178.  Where  owners  of  a  steamboat  take  prod- 
uce to  be  carried  and  sold  by  them  for  a  certain 
freight,  and  the  boat  is  accidentally  burned  on  her 
return,  with  the  money  received  on  the  sale  of  the 
produce;  they  are  held,  under  the  usage  on  the 
western  waters,  to  act  as  common  carriers,  both  in 
selling  the  produce  and  in  bringing  back  tne  mon- 
ey, and  therefore  liable  for  the  loss  by  fire.  Har^ 
rtngton  v.  ^Shaiu,  2  Watts,  443. 

179.  A  steamboat  company,  incorporated  fbr  the 
transportation  of  goods,  wares,  and  merchandise, 
and  made  individually  liable  as  common  carriers, 
are  not  common  carriers  of  packa^s  of  bank  bills, 
unless  they  make  it  a  part  of  their  ordinary  busi- 
ness, and  are  not  liable  for  loss  of  such  packages 
intrusted  to  the  master  of  the  boat,  if  they  had 
forbidden  him  to  carry  money,  and  he  had  never 
knowingly  done  it,  and  if  the  usage  was  for  per- 
sons sending  money  to  pay  the  masters,  and  for 
the  steamboat  company  to  charge  freight  only  on 
specie.  Setoall  y.  Allen,  6  Wend.  335  —  overru- 
ling 2  Wend.  327. 

180.  Where  a  ship-owner  is  present,  and  has 
the  conducting  of  the  voyage,  or  has  an  agent  for 
that  business,  he  is  not  liable  for  loss  m  goods 
taken  on  board  clandestinely  by  the  master.  SlUer, 
if  he  assent  to  and  adopt  the  master's  act,  or 
know,  before  the  ship  sails,  that  the  goods  have 
been  received  on  board.  Walter  v.  Brewer,  11 
Mass.  99. 

181.  A  steamboat,  going  through  an  inland  pas- 
sage, grounded  from  the  reflux  of  the  tide,  and 
fell  over,  so  that  bilge-water  rose  into  the  cabin 
and  injured  a  box  of  books.  Held  that  the  own- 
ers of  the  boat  were  responsible  for  this  injury, 
though  the  bill  of  lading  excepted  "  dangers  of 
the  navigation,*'  and  though  the  grounding  of  the 
boat  was  unavoidable ;  as  the  carriers  were  bound 
to  remove  the  books  from  the  cabin  before  the 
water  reached  them.  Steamboat  Co.  v.  Bason, 
Harper,  262.  S.P.  Spencer  v.  Daggett,  2  Verm. 
92.  See  also  Jojus  y.  Pitcher,  3  Stew.  &,  Port. 
136. 

182.  In  an  action  on  an  agreement  to  carry 
goods  from  Norwich  to  New  London,  and  deliver 
them  in  safety,  the  defendants  were  held  liable 
for  damage  to  the  goods  by  water  entering  the 
vessel,  from  injury  to  it  by  ice  forming  in  the 

^Thames  on  the  night  before  it  sailed.    Richards  y. 
GUbert,  5  Day,  514. 

183.  The  owner  of  a  vessel  is  liable  for  all  acts 
or  omissions  of  the  master,  whereby  a  loss  hap- 
pens to  the  shipper.  Dusar  v.  Murgatroyd,  1 
Wash.  C.  C.  17. 

184.  It  is  sufficient  to  charge  the  owner,  if  the 
master  be  such  in  fact,  with  the  owner's  privity, 
though  there  be  no  special  appointment.  Clark 
v.  Richards,  1  Conn.  54. 

185.  Owners  of  a  steamboat,  who  undertake  to 
tow  a  freight  boat  for  hire,  are  bound  only  to  ordi- 
nary skill  and  care  ;  the  doctrine  of  common  car- 
riers not  being  applicable  to  them.  Caton  v.  Rum- 
ney,  13  Wend.  387. 

186.  Carriers  by  water  are  bound  to  pursue  the 
usud  course  of  navigation,  and  if  they  deviate, 
and  a  loss  ensue  while  they  are  out  of  the  course, 
they  are  responsible,  even  though.it  be  caused 
by  inevitable  accident.  Lawrence  v.  McGregor, 
Wright,  193. 

1^.  If  goods  are  injured  by  the  wanton  or 
careless  collision  of  boats,  the  carrier  is  liable  to 
the  shipper,  and  must  seek  his  remedy  from  the 
aggressor,  ib. 

188.  Where  a  carrier  attempted  to  cross  a  ford- 
ing place  in  a  creek,  between  sunset  and  dark, 


while  a  shower  was  approaching,  without  examin 
ing  the  state  of  the  rord,  ana  the  wheels  of  his 
wagon  stuck  fast,  and  the  water  rose,  with  extra- 
ordinary .suddenness,  so  as  to  injure  the  goods  in 
the  wagon,  he  was  held  liable  for  the  damage 
thus  caused.     Campbell  v.  Morse,  Harper,  468. 

189.  A  package  waa  delivered  to  the  agent  of  a 
stage  coacn  company,  at  the  post-office  where  the 
stage  was  standing,  and  not  at  the  office  of  the 

'company,  to  be  carried  from  Boston  to  Hartford, 
and  was  by  the  agent,  when  he  received  it,  en- 
tered on  tne  way-bill,  he  having  previously  di- 
rected the  person  who  had  the  care  of  the  pack- 
age to  briiA[  it  to  the  post-office ;  and  the  package 
was  lost  before  reaching  Hartford.  The  owners  of 
the  coach  were  held  liable  to  the  owner  of  the 
package  for  its  value,  the  delivery  at  the  post-of- 
fice being  with  the  assent  of  their  agent.  Phillips 
v.  EarU,  8  Pick.  182.  The  package  was  directed 
to  a  person  at  Harlfcrd,  who  was  not  there  at  the 
time  when  the  coBch  arrived,  nor  for  several  da^s 
after.  It  was  hera  that,  as  the  package  never  in 
fact  arrived,  the  absence  of  the  person  to  whom  it 
was  directed,  did  not  exonerate  the  owners  of  the 
coach  from  their  liability,  ib. 

190.  A  carrier  of  passengers  and  their  baggage 
is  answerable  for  the  baggage  if  lost,  though  no 
distinct  price  be  paid  for  transporting  it ;  it  oeing 
included  in  the  fare  of  the  passenger.  Orange 
County  Bank  v.  Brown,  9  Wend.  85. 

191.  But  large  sums  of  money  in  a  travelling 
trunk  are  not  regarded  as  baggage,  so  as  to  render 
the  carrier  answerable  for  it.  t^. 

19@.  A  carrier  retained  part  of  th9  goods  as  se- 
curity for  the  freight,  and  after  a  long  time  ex- 
posed them  for  sale,  and  they  were  bought  for  the 
owner.  It  was  held,  in  trover  for  the  goods,  where 
the  jury  gave,  as  damages,  the  surplus  arising 
from  the  sale,  over  the  pnce  of  the  carriage,  that 
the  court  ought  not  to  interpose.  Franks  y.  Sti- 
vers,  Addis.  47. 

193.  If,  in  an  action  by  a  passenger  against  the 
owners  of  a  stage  coach,  for  an  ^Jttry  caused  by 
its  insufficiency,  he  proves  that  while  the  coach 
was  driven  at  a  moderate  rate  on  a  plain  and  good 
level,  road,  without  coming  in  contact  with  any 
other  object,  one  of  the  wheels  came  ofi^,  whereby 
it  was  overturned,  and  he  was  hurt,  the  law  will 
imply  negligence,  and  the  onus  will  be  on  the  de- 
fendants to  rebut  this  presumption.  Ware  v.  Gay, 
11  Pick.  106. 

194.  In  such  action,  it  is  not  necessary  to  al- 
lege, in  the  declaration,  in  what  particular  the  de- 
fendants were  negligent  in  providing  and  fitting 
out  the  coach,  ib. 

195.  The  exception,  in  a  bill  of  lading,  of  "  dan- 

Sirs  of  the  river,  which  are  unavoidable,'.'  releases 
e  carrier  from  losses  caused  by  hidden  obstruc- 
tions newly  placed  in  the  river,  such  as  human 
foresight  could  not  discover  and  avoid ;  but  if  he 
know  of  a  new  obstruction  before  an  injury  is 
caused  by  it,  he  must  use  increased  caution ;  and 
if  he  could,  by  any  means,  have  removed  it,  he 
will  be  chargeable.  Gordon  v.  Buchanan,  5  Yerg. 
71.    See  also  7  Terg.  340. 

196.  Goods  were  received  on  board  a  sloop,  to 
be  carried  from  New  York  to  Troy,  where  the 
carriers  transferred  them  to  a  canal-boat,  pursuant 
to  the  owner's  directions,  but  received  no  reward 
for  the  transfer,  or  for  further  transportation :  they 
were  held  not  liable  for  the  loss  of  the  goqds  b^ 
the  upsetting  of  the  boat,  their  character  of  earn- 
ers having  ceased  at  Troy,  and  they  having  used 
due  care  in  placing  the  goods  in  a  safe  boat.  Jick- 
ley  V.  Kdlogg,  8  Cow.  &3. 

197.  A  vessel,  beating  up  a  river,  against  a  light 
and  variable  wind,  was  near  the  shore,  and  while 
changing  her  tack,  the  wind  suddenly  failed,  and 
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the  vessel  ran  aground  and  stink.  Held  that  the 
failing  of  the  wind  was  an  inevitable  accident,  and 
that  Uie  carrier,  having  been  suilty  of  no  negli- 
gence, was  excused.  Colt  v.  M'Mtckm.  6  Johns. 
160. 

198.  Whether  there  be  negligence  or  not,  in 
•nch  cases,  is  a  question  of  fact,  to  be  decided  bv 
the  jury.  ib.     Marsh  v.  Blythe,  1  M  Cord,. 360. 

199.  The  burden  of  proof  is  on  tlie  carrier,  to 
exempt  him  from  liabiUty,  and  show  that  no  care 
could  have  prevented  the  loss.  Murphy  v.  Staton, 
3  fifunf.  23.9.  Ewart  v.  Street,  2  Bailey,  157. 
Smyrl  v.  J^tderif  ib.  421.  S.  P.  BeU  v.  Reed,  4 
Binn. 127. 

200.  The  striking  of  a  steamboat  on  a  snag  in  a 
river,  or  of  a  vessel  on  a  rock,  if  not  known  to 
the  master,  or  not  generally  known,  is  prima  facie 
an  inevitable  accident ;  but  if  he  expose  the  boat 
or  vessel  to  such  accident,  by  any  culpable  act  or 
omission,  he  is  not  excused.  Stearnboat  Co.  v. 
Bason,  Harper,  262.  Williams  v.  Grant,  1  Conn. 
487. 

201.  The  carrier,  of  goods  laden  on  deck  is  not 
liable  for  their  being  thrown  overboard,  to  preserve 
the  ship  and  cargo.  Smith  v.  Wright,  1  Caines, 
43.    S.  P.  5  Greenl.  286. 

202.  If  two  vessels  meet  in  such  a  ^nation, 
that  neither'can  avoid  collision,  it  is  a  danger  of 
the  sea,  and  excuses  the  carrier,  in  case  of  loss. 
Marsh  v.  Blythe,  1  M*Cord,  360. 

203.  When  the  defence,  in  an  action  against 
carriers  by  water,  is,  that  the  defendant's  vessel 
was  run  down  by  another  vessel,  it  is  a  question 
for  the  jury  whether  the  loss  happened  by  the 
perils  of  the  sea,  or  river,  or  bv  the  defenaant's 
nefflifence.    Marsh  v.  Blyth,  1  K.  &  M.  170. 

S)4.  Carriers  are  liable  for  loss,  by  tempestuous 
weather,  ofjgoods  stowed  on  deck,  to  be  carried  at 
customary  freight,  untess  such  stowage  be  author- 
ized by  the  shipper,  or  by  custom.  Barber  v. 
Brace,  3  Conn.  9. 

205.  Though  a  vessel  be  defective,  or  the  carrier 
neffligent,  vet  if  these  circumstances  do  not  con- 
tribute to  the  loss,  the  carrier  is  not  liable,  if  oth- 
erwise excused.    Hart  v.  Allen,  2  Watts,  114. 

2U6.  In  an  action  against  a  common  carrier, 
where  the  plaintiffs  directed  L.  to  ship  to  them,  on 
board  the  Norfolk  Packet,  a  bale  of  handkerchiefs, 
and  which  L.  delivered  on  board  the  packet,  to  be 
carried  to  Norfolk,  and  there  delivered  to  the 
plaintiffs,  but  which  not  having  been  delivered  to 
the  plaintiffs,  they  retained  certain  moneys  of  !>. 
in  their  hands,  to  the  amount  of  the  jprice  of  the 
bale  of  handkerchiefs,  as  and  for  satisfaction,  and 
the  amount  to  be  recovered  in  this  action  was  to 
be  for  the  use  of  L. ;  held  that  the  action  could 
be  sustained.  D'Anjou  v.  DtagU,  3  Har.  &,  J. 
206. 

207.  In  an  advertisement  by  proprietors  of  stage 
coaches,  stating  the  route,  fare,  «c.,  the  clause, 
"  all  baggage  at  the  risk  of  the  owners,'*  applies 
only  to  the  baggage  of  passengers.  Dtoight  v. 
Brewster^  1  Pick.  53. 

2i)8.  Though  a  stage-owner  posted  notices  that 
he  woald  not  be  accountable  for  baggage  unless 
the  fare  was  paid,  and  the  same  entered  on  the 
way-bill,  he  was  held  liable  for  loss  of  a  trunk 
through  negligence,  though  the  fare  was  not  paid ; 
notice  not  having  been  brought  home  to  the 
owner,  nor  to  his  servant,  who  carried  it  to  the 
staffe-office.    Bean  v.  Green,  3  Fairf.  422. 

4S)9.  Such  proprietors  can  exempt  themselves 
from  liability  for  loss  of  goods  carried  by  them,  if 
at  all,  by  advertisements  which  are  plain  and  ex- 
plicit.    Bnmey  v.  Prentiss,  4  Har.  ai  J.  317. 

210.  The  words  of  a  bill  of  lading,  *'  dangers  of 
the  river  only  excepted,*'  sijpify  the  natural  acci- 
dents incident  to  that  navigation;   not  such  as 
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miffht  be  avoided  by  the  exercise  of  that  discretion 
ana  foresight,  which  are  expected  from  persons  in 
such  employment.  Williams  v.  Branson,  1  Murph. 
417.     1  Car.  Law  Repos.  224. 

211.  The  owner  of  a  boat  was  therefore  held 
liable  for  the  loss  of  goods,  caused  by  his  skipper's 
attempting  to  pass  a  dangerous  bend  in  a  river, 
during  a  freshet,  ib.  S.  P.  Spencer  v.  Daggett, 
2  Verm.  92. 

212.  Where  the  master  of  a  vessel  received 
skins  to  be  carried  from  New  Orleans  to  New 
York,  there  to  be  delivered  in  good  order,  dangers 
of  the  seas  excepted^  and  the  skins  were  injured 
by  rats,  it  was  held  that  evidence  of  mercantile 
usage  and  understanding,  that  injuries  by  rats  are 
considered  and  treated  as  perils  of  the  sea,  was  not 
admissible.    Aymar  v.  Astor,  6  Cow.  266. 

213.  The  words  <<  perils  of  the  sea,"  (in  which 
mav  be  embraced  perils  of  the  river,)  though  gen- 
erally referable  to  accidents  peculiar  to  that  ele- 
ment, are  sometimes  extended  to  a  capture  by  a 
pirate,  or  to  collision  of  vessels  when  no  blame 
attaches  to  either,  but  more  especially  to  the  one 
injured.  Jones  v.  Pitcher,  3  Stew.  &  Port. 
176.  ^ 

214.  A  stipulation,  in  a  ffll  of  lading,  that  the 
carrier,  in  case  of  low  water,  may  reship  in  other 
crafl,  is  for  the  carrier's  benefit,  and  does  not  vary 
his  obligation  to  deliver  safely.  McGregor  v. 
Kilgore,  6  Ham.  361. 

215.  An  offer  to  deliver  freight,  or  passenger's 
baggage,  if  made  at  a  proper  time,  discharges  the 
master  and  owners  of  a  ship  or  boat  fiom  their 
liability  as  carriers;  and  if  the  freight,  dcc.,^  re« 
main  afterwards  in  their  custody,  they  hold  it  as 
bailees,  and  are  accountable  for  it  according^  to  the 
terms,  express  or  implied,  of  such  bailment. 
Young  V.  Smith,  3  Dana,  92. 

216!  And  an  offer  to  deliver  specie  to  a  con- 
signee need  not  be  made  during  banking  hours, 
(unless  such  is  the  special  engagement,  or  the 
established  usa^  of  the  port,)  in  prder  thus  to 
change  the  carrier's  responsibility,  ib. 

217.  The  owner  of  a  vessel  is  liable  for  the  loss 
of  goods  caused  by  a  defect  in  her,  though  such  de- 
fect were  latent,  and  the  vessel  were  recently 
put  in  what  was  supposed  to  be  complete  repair. 
Backhouse  v.  Sneed,  1  Murph.  173. 

218.  It  is  not  contrary  to  the  statute  of  the 
United  Sutes  (11  Cong.  c.  54)  for  a  mail  carrier 
to  take  bank  notes  in  a  sealed  envelope,  and  de- 
liver them  according  to  the  direction  ;  and  a  letter, 
accompanying  such  parcel,  is  presumed  to  relate 
to  the  parcel,  so  as  to  come  within  the  exception 
in  the  statute,  unless  the  contrary  is  shown. 
Lhoight  V.  Brewster,  1  Pick.  53. 

219.  Where  A  agreed  witfi  B,  a  common  car- 
rier, for  the  carriage  of  goods,  and  B,  without  the 
direction  of  A,  agreed  for  the  carriage  with  C, 
who,  without  the  knowledge  or  direction  of  A, 
agreed  with  D,  a  third  carrier,  it  was  held  that  A 
might  maintain  an  action  against  D  for  not  deliv- 
ering the  goods,  and  that  by  bringing  the  action 
he  affirmed  the  contract  made  with  him  by  C, 
and  could  not  aflerwards  recover  from  B.  Slan- 
derson  v.  Lambtrton,  6  Binn.  129.  5^  6  S.  &  R. 
439. 

220.  The  master  of  a  schooner,  who  had  under- 
taken to  carry  some  bales  of  cotton,  on  finding 
his  schooner  full,  put  them,  witH  the  concurrence 
of  the  plaintiff's  agent,  into  another  vessel,  and 
gave  a  receipt  for  their  delivery  at  C.  That  vessel 
stranded,  and  the  cotton  was  damaged ;  but  it  being 
proved  to  have  been  a  good  vessel  and  sufficiently 
manned,  the  said  master  was  held  not  liable  for 
the  loss.  BamweU  v.  Hussy,  1  Rej^  Con.  Ct. 
114. 

221.  Case  or  trover  may  be  brought  against  a 
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carrier  for  not  deKvering  goods,  but  troTer  cannot 
be  sustained  without  proof  of  conversion.  Pack- 
ard y.  GetmaUf  6  Cow.  757.  Johnson  v.  Stradery 
3  Mis.  359.     BuUurd  v.  Young,  3  Stew.  46. 

202.  If,  according  to  the  usages  of  business,  it  is 
a  sufficient  delivery  of  goods  to  the  master  of  a 
canal  boat  to  leave  them  on  the  dock  by  or  near 
the  boat  yet  this  must  be  accompanied  with 
express  notice  to  the  master,  in  order  to  render 
him  liable  in  trover.    6  Cow.  757. 

223.  In  an  action  against  a  carrier  by  water,  the 
value  of  the  goods  at  the  port  of  reception  is  the 
proper  measure  of  damages,  unless  some  fault  or 
misconduct  on  the  part  of  the  carrier  should  re- 
quire the  application  of  a  different  rule.  Edmin" 
son  V.  Baxter f  4  Hayw.  114. 

224.  Where  goods  are  embezzled  or  lost,  during 
the  voyage,  the  master  is  held  to  answer  for  their 
value,  according  to  the  clear  net  value  of  similar 
goods  at  the  port  of  delivery.  Watkinson  v. 
Laughtotif  8  Johns.  213.  Interest  on  this  value 
will  not  be  allowed,  unless  the  master  has  been 


guilty  of  misconduct,  ib. 
2^.  It  if 


is  not  necessary,  in  order  to  give  a  right 
of  action  against  a  sl^nmaster  for  damage  to  goods 
alleged  to  have  been^iured  by  his  fault,  that  the 
damaged  goods  should  be  sold.  The  plaintiff  may 
prove  his  damages  in  any  other  competent  man- 
ner.    Shackelford  v.  Patrick,  1  Rep.  Con.  Ct.  311. 

226.  Where  a  consignment  is  to  A  or  B,  the 
consignor  is  not  divested  of  his  property  so  as  to 
be  prevented  from  maintaining  an  action  against 
the  carrier  for  not  delivering  u\e  goods  to  the  con- 
signee.   Moore  v.  Sheridtne,  2  Har.  &  M'Hen.  453. 

227.  Though  a  carrier  openly  sell  goods,  deliv- 
ered to  him  mr  carriage,  in  the  street  of  a  city, 
yet  the  sale  does  not  transfer  the  property.  Lecky 
V.  MDermoU,  8  S.  &  R.  500.  S.  P.  in  case  of  a 
pledge  of  goods  by  a  carrier.  Kitchell  v.  Vanadar, 
1  Bbckf.  356.  And  of  sale  by  other  bailees. 
Stump  V.  Roberts,  Cooke,  352.  Rolavd.  v.  Gundy, 
5  Ham.  202. 

228.  A  contracted  to  transport  for  B  a  quan- 
tity of  salt  from  Hartford  to  Haverhill,  and  had 
carried  the  same  in  a  boat  upon  Connecticut 
River  a  part  of  the  way,  when  he  met  B,  who 
told  him  ne  must  go  by  water  as  far  as  he  could, 
and'then  land  the  salt.  A  arrived  with  the  salt 
within  thirteen  miles  of  Haverhill,  when,  by 
reason  of  ice  in  the  river,  he  was  compelled  to 
land  the  salt,  where  a  part  of  it  was  lost  by  inevi- 
table accident.  It  was  held  that  B  was  not  liable 
for  the  freight  of  the  salt  lost.  Harris  v.  Rand, 
4  N.  Hamp.  259. 

229.  If  goods  contracted  to  be  carried  to  a  par- 
ticular place  and  safely  de]ivered,-are  either  in 
f^ct  negligently  lostj  or  safely  conveyed  and  de- 
livered to  a  wron^  person,  though  by  mistake,  or 
if  any  other  act  is  done  rendering  a  delivery  of 
them  impracticable,  the  carrier  is  entiUed  to  no 
freight ;  and  of  consequence  the  owner  is  under 
no  obligation  to  pay  or  tender  the  amount  of  the 
freight.     Ferguson  v.  Cappeau,  6  Har.  &  J.  400. 

230.  Where  a  common  carrier  pays  damages  for 
the  loss  of  goods  by  negligence,  &c.,  it  is  tanta- 
mount to  a  safe  delivery,  so  far  as  to  entitle  him 
to  his  freight.    Hammond  v.  M'Clures,  I  Bay,  101. 

231.  If  the  owner  of  goods  accept  them  from 
the  carrier,  at  a  place  short  of  the  place  originally 
agreed  for  their  deliveiy,  he  is  liable  to  pay  freight 

$ro  rata.  Lorsnt  v.  Kentring,  1  N.  &  M.  VSl. 
Portland  Bank  v.  ^ubbs,  6  Mass.  427.  JViUiams 
V.  Smith,  2  Caines,  13.  Marine  Ins,  Co.  v.  United 
Ins.  Co.  9  Johns.  186. 

232.  It  is  no  excuse  for  a  carrier,  in  an  action 
against  hi||  for  negligence,  that  the  plaintiff  en- 
gaged to  procure  insurance  on  the  goods  carried, 
and  failed  so  to  do.    Nor  is  it  necessary,  in  de- 


claring against  the  carrier,  to  set  forth  sneh  en- 
gagement, nor  to  allege  that  it  has  been  fulfilled, 
nor  to  aver  an  excuse  for  non-fulfilment.  Brenan 
V.  Skelton,  2  Bailey,  152. 

233.  In  an  action  by  a  carrier  to  recover  of  a 
consignee  the  price  for  carrying,  the  defendant 
msiy  show  negligence  or  want  of  skill  in  the  plain- 
tiff, by  which  die  goods  were  rendered  or  less 
value.     Leech  v.  BaTdunn,  5  Watts,  446. 

234.  In  a  declaration  against  a  common  carrier 
for  negligence,  it  must  be  alleged  that  he  accepted 
or  undertook  to  carry  the  goods,  or  no  judgment 
can  be  rendered  thereon.  SommerviUe  v.  MerrHl, 
1  Porter,  107. 

235.  An  allegation  in  a  declaration  against  joint 
owners  of  a  steamboat  "  that  the  defendants,  be- 
fore, and  at  the  time  of  shipment,  were  the  own- 
ers and  proprietors  of  the  boat,  and  copartners  in 
freighting,  and  which  boat  had  been  usually  em- 
ployed in  conveying  and  transporting  cotton,  Ac, 
for  hire,  was  held  to  be  a  sufficient  averment  of 
the  character  of  the  owners  as  common  carriers. 
Jones  V.  Pitcher,  3  Stew.  &  Port.  135. 

236.  The  inevitable  accidents,  which  constitute 
a  legal  excuse  for  the  carrier,  must  be  the  imme- 
diate, not  the  remote,  cause  of  the  loss,  and  must 
be  beyoad  the  prevention  or  control  of  human 
prudence,  ib.    Sprowl  v.  KeUar,  4  Stew.  &,  Port. 

237.  Conductors  of  steamboats  are  bound  to 
receive  on  board  all  persons  to  whose  character 
and  habits  there  is  no  reasonable  objection;  but 
may  exclude  all  persons  of  bad  character  and 
habits,  and  those  whose  design  is  to  disturb  the 
patronage  of  the  boats,  or  who  refuse  to  obey 
reasonable  regulations.  Jencks  v.  Colemanj  2 
Sumner,  221.  g^^  ^^^^^ 
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I.    Acts  incorporating  Banks,  Construction  of,  &c., 
generally,  and  in  particular  Instances. 

1.  A  bank  charter  is  a  contract  between  the 
state  and  the  stockholders,  and  no  subsequent 
statute  can  impair  its  obligation.  Logwood  v. 
HuntsviUe  Bank,  Minor,  23.  State  v.  Tombeekbee 
Bank,  2  Stew.  30. 

2.  Statutes  establishing  banks  in  Virginia  are 
public  laws,  and  to  be  noticed  by  the  courts  ex 
officio.     Stribbling  v.  Bank,  ^.    5  Rand.  132. 

3.  The  statute  authorizing  the  Bank  of  Utica  to 
establish  an  office  of  discount,  &c.,  at  Canandai- 
gua,  being  to  extend  the  powers  of  the  bank  under 
Its  act  of  incorporation,  which  was  a  public  act,  is 
also  a  public  act,  of  which  every  person  is  to  take 
notice.     Bank  of  Utica  v.  Magher,  18  Johns.  341. 

4.  The  act  incorporating  the  Farmers*  and  Me- 
chanics* Bank  of  Indiana,  being  recognized  by 
the  constitution  of  the  state,  is  a  public  act.  Vance 
V.  The  Bank,  1  Blackf  80. 

5.  Where  a  charter  incorporating  a  bank  re- 
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■erves  for  the  use  and  benefit  of  the  state,  certain 
■bares  of  the  capital  stock,  to  be  subscribed  for  in 
such  manner  as  the  legislature  may  direct,  and  al- 
so provides  that  any  director,  Ac,  holding  any 
shares  therein,  who  shall  commit  any  fraud,  d£c., 
shall  be  liable  to  prosecution  b^  indictment  in  the 
name  of  the  state ;  it  is  a. public  law,  and  must  be 
judicially  taken  notice  of.  Towson  v.  Havre  de 
Grace  Bank,  G  Har.  &  J.  47. 

6.  The  legislature  of  the  Mississippi  Territory 
had  authority  to  incorporate  the  Huntsville  Bank. 
Lifg-wood  V.  Huntsville  Bank,  Minor,  23. 

7.  The  government  of  the  Michigan  Territory 
iiad  power  in  1817,  nnder  the  law  organizing  the 
territory,  to  incorporate  a  banking  company. 
Williams  v.  Bank  af  Jiiichigan,  7  Wend.  63d.  5 
kVend.  478. 

8.  The  dehidh  of  the  Stete  Bank  of  Illinois 
fiannot  object  that  the  bank  is  unconstitutional. 
Snyder  v.  State  Bank,  1  Breese,  122.  See  also 
Lyon  V.  StaU  Bank,  I  Stew.  442. 

9.  A  bank  charter  granted  by  the  governor  of 
one  of  the  United  States,  reciting  bis  authority, 
by  the  lavs  of  that  state,  to  make  such  grants, 
and  authenticated  by  the  great  seal  thereof,  in  the 
absence  of  proof  that  its  laws  did  not  warrant 
such  an  exercise  of  authority  on  the  part  of  the 
governor,  is  sufficient  evidence,  per  se,  to  prove 
the  existence  of  such  bank.  Agnew  v.  Bank  of 
Gettysburg,  2  Har.  &  Gill,  478. 

10.  A  debt  due  to  the  State  Bank  of  Illinois  is 
due  to  the  state,  and  the  state  can  release  it. 
JEnul  ▼.  Ernst,  1  Breese,  247.  Ernst  v.  State  Bank, 

1  Breese,  Appx.  31. 

11.  The  statute  incorporating  the  Bank  of  Co* 
luoibia,  which  gives  the  bank  a  summary  proceed- 
ing against  its  debtors,  is  constitutional.  Bank, 
j^.  V.  Okely,  4  Wheat.  225.  It  does  not  inter- 
fere with  any  legal  defence  the  debtor  may  have 
against  the  claim.    Bank  of  Columbia  v.  Swesney, 

2  Pet.  671.  And  this  provision  is  repealable  by 
the  legislature.    4  Wheat,  ttbi  sup. 

12.  A  bank  incorporated  with  the  privilege  of 
creating  a  stock  not  less  than  one  sum,  nor  greater 
than  another,  may  commence  business  with  the 
smaller  capital,  and  afterwards  increase  it  to  the 
larger.     Gray  v.  Portland  Bank,  3  Mass.  364. 

13.  A  provision  in  an  act  incorporating  a  bank, 
which  requires  the  -  capital  stock  to  consist  of 
fifty  thousand  shares  of  ten  dollars  each,  is  not  a 
conditicm  precedent,  and  the  bank  may  lawfully 
commence  operations  with  a  capital  less  than  that 
number  of  shares.  Minor  v.  Mechanics*  Bank,  ^. 
1  Pet.  46. 

14.  The  act  incorporating  a  bank  appointed 
commissioners  to  receive  subscriptions,  but  did 
not  provide  for  a  surplus  of  subscriptions  over  the 
capital  stock.  They  greatly  exceeded  this ;  and 
the  commissioners  subscribed  largely  for  them- 
selves, after  this  amount  had  been  subscribed  by 
others.  They  apportioned  the  stock,  excluded 
the  complainant  and  other  subscribers,  and  al- 
lotted snares  at  discretion  to  themselves  and 
others,  without  regard  to  the  subscriptions.  Held 
the  commissioners  have,  by  implication,  in  the  first 
instance,  a  power  to  remove  the  excess  of  subscrip- 
tions, but  subject  to  supervision  of  law  for  fraud 
or  error,  for  exceeding  their  authority  or  violating 
private  rights.     Meads  v.  Walker,  1  Hopk.  587. 

15.  The  rule  against  a  trustee's  exercising  his 
trust  for  his  own  l>enefit  applies  to  the  commis- 
sioners; as  every  subscriber  gained  a  right  by 
subscription  and  payment,  ib. 

16.  Held  that,  the  commissioners  having  allotted 
to  themselves  and  their  copartners  about  two  fifths 
of  th&. capital  stock,  and  wholly  excluded  the 
complainants,  the  distribution  was  wronjz,  though 
not  fraudulent,  and  should  be  rectified,  w 


17.  The  privilege  given  to  a  bank^  in  its  char> 
ter,  to  discount  upon  moneys  deposited  for  safb 
keeping  does  not  extend  to  special  deposits.  Fos- 
ter V.  Essex  Bank,  17  Mass.  506. 

18.  The  act  incorporating  the  Bank  of  Ken- 
tucky provides  that  the  bank  shall  receive  money 
on  deposit  without  being  required  to  give  a  sealed 
obligation  to  repay  it.  This  enactment  creates  a 
liabuity  to  the  depositor  by  the  act  of  depositing — 
an  assumpsit  in  law  implied  from  an  act  in  pais. 
Bank  of  Kentucky  v.  Wister,  2  Pet.  324. 

19.  A  bank  that  is  prohibited,  by  its  charter, 
from  vesting,  using,  or  improving  any  of  its 
moneys,  goods,  &ci,  in  trade  or  commerce,  may 
nevertheless  lawfully  take  notes  payable  in  bills 
of  other  banks,  and  receive  such  bills  at  a  dis- 
count in  payment  for  their  notes.  Portla$id  Bank 
V.  Storer,  7  Mass.  433. 

20.  And  may  make  loans  in  their  own  bills,  on 
a  contract  that  if  any  of  the  bills  shall  be  re- 
turned during  the  continuance  of  the  loan,  the 
borrower  shall  redeem  them  with  specie,  and  that 
he  shall  also  receive  of  the  bank  a  certain  amount 
of  the  bills  of  other  banks,  for  which  he  should 
pay  specie.  Northampton  Bank  v.  AUen,  10  Mass. 
284. 

21.  The  Chenango  Bank  agreed  with  A,  and 
his  indorsers,  to  let  them  have  $5000  in  its  bills, 
on  their  depositing  $2000 ;  they  were  to  pay  no 
interest  so  long  as  the  bills  were  kept  out,  and 
were  not  to  saner,  at  apy  time,  a  greater  number 
of  the  bills  to  return  than  the  amount  of  the  de- 
posit, and  were  to  have  the  money  as  long  as  they 
kept  the  exchange  good.  Each  party  had  liberty 
to  end  the  contract,  oy  giving  six  months'  notice ; 
and  if  the  exchange  were  not  kept  good,  the  bank 
might  demand  immediate  payment.  A  gave  the 
bank  a  note  for  $5000,  with  two  indorsers,  paya- 
ble in  ninety  days.  In  a  suit  on  this  note,  it  was 
held  that  the  contract  was  not  usurious ;  that  the 
note  was  discounted  by  the  bank,  within  the  mean- 
ing of  its  act  of  incorporation ;  and  that  although, 
when  the  note  fell  due,  none  of  the  bills  had  been 
returned  to  the  bank,  and  therefore  nothing  was 
due  on  the  note,  and  more  than  six  months  had 
elapsed,  yet  the  indorsers  were  not  discharged,  be- 
cause they  were  estopped,  by  the  agreement,  to 
take  such  objection.  Bank  of  Chenango  v.  Cur^ 
tiss,  19  Johns.  326. 

^.  An  act  incorporating  a  banking  company 
provided  that  if  the  corporation  should  refuse  or 
neglect  to  pay  their  bills  on  dem&nd,  "  their  origi- 
nal stockholders,  their  successors,  assigns,  and  the 
members  of  the  corporation,"  should,  in  their 
private  capacities,  be  liable  to  the  holder.  Held  that 
such  only  of  the  original  stockholders,  their  suc- 
cessors, &c.,  as  were  members  of  the  corporation, 
at  the  time  payment  was  refused,  were  liable. 
Bond  v.  Appletan,  8  Mass.  472. 

23.  The  clause  in  the  charter  of  the  Bank  of 
Vincennes,  providing  that  the  corporation  shall 
not  be  dissolved  before  the  time  specified  for  the 
expiration  of  iU  charter,  until  all  its  debts  are 
paid,  does  not  prevent  the  seizure  of  its  franchise 
for  violation  of  its  charter.  StaU  Bank  v.  State, 
1  Blackf  270. 

24.  The  Pennsylvania  statute  of  1814,  incor- 
porating certain  banks,  did  not  prohibit  a  bank, 
which  was  closing  its  concerns,  to  receive  the  as- 
signment of  a  judgment  against  a  third  person  in 

Sirt  payment  for  the  sale  of  its  banking  house. 
anoood  v.  Ramsey,  15  S.  &  R.  31. 

25.  The  act  to  incorporate  the  Utica  Insurance 
Company,  March,  1816,  did  not  authorize  the 
company  to  carry  on  banking  operations.  People 
V.  tftica  Insurance  Company ^  15  Johns.  358. 

26.  The  act,  incorporating  the  Manhattan  Com- 
pany, authorizing  the  employment  of  its  sorplya 
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capital  in  the  purchase  of  public  or  other  stock, 
or  in  any  other  monej^ed  trausactioDs  not  inconsis- 
tent with  the  constitution  and  laws  of  New  York 
or  of  the  United  States,  having  been  passed  before 
any  restraining  act  rendering  banking  illegal,  if 
carried  on  bj  corporations  not  specially  created  for 
banking  purposes,  said  company  has  the  rifht  of 
doing  banking  business,  and  is  not  affected  by  the 
restraining  acts,  the  original  act  having  never 
been  repealed.  People  v.  Manhattan  Company, 
9  Wend.  351. 

27.  The  provision  in  the  charter  of  Monmouth 
Bank  that  **  no  director  shall  be  entitled  to  anv 
emolument  unless  the  same  shall  have  been  al- 
lowed by  the  stockholders  at  a  general  meeting," 
does  not  deprive  the  directors  of  compensation 
for  services  rendered  while  they  are  directors,  if 
they  are  not  rendered  in  their  capacity  as  such. 
Chandler  v.  Monmouth  Bank,  1  Green,  255. 

28.  By  the  charter  of  Brooklyn  Bank,  the  com- 
missioners were  authorized,  if  there  should  be  an 
excees  of  subscriptions,  so  to  distribute  the  stock 
among  the  subscribers  as  should  seem  to  the  com- 
missioners most  advantageous  to  the  institution. 
Those  who  should  subscribe  for  twenty  shares  or 
more,  were  not  to  receive  less  than  twenty,  unless 
they,  or  those  for  a  less  number,  should  exceed  the 
whole  amount  of  stock ;  and  no  commissioner  was 
to  be  allowed  more  than  two  hundred  and  fifty 
shares,  if  without  it  all  the  stock  should  be  taken 
up.  There  was  an  excess  of  subscriptions ;  and 
it  was  held  that  the  commissioners  were  author- 
ized to  take  each  two  hundred  and  fifly  shares, 
and  were  not  bound  to  give  stock  to  every  sub- 
scriber, and  could  not  be  compelled  to  make  a  ra- 
table apportionment  of  the  stock.  Clarke  ▼.  Brook- 
lyn Banky  1  Edw.  Ch.  361. 

29.  Under  the  act  incorporating  the  Bank  of 
Niagara,  the  bank  did  not  forfeit  its  charter  by  in- 
solvency and  closing  its  operations,  if  payment  of 
its  debts  were  resumed  before  prosecution.  jSliieTf 
if  a  prosecution  were  commenced  before  payment 
was  resumed.  People  v.  Jfiagara  Bank,  6  Cow. 
196. 

30.  Under  the  act  incorporating  Washington 
and  Warren  Bank,  insolvency  and  refusal  to  pay 
its  bills  on  demand  were  not,  of  themselves, 
ground  for  an  information  in  the  nature  of  quo 
warranto f  or  other  process  to  oust  the  company  of 
its  corporate  rights.  People  y.  WaaJUngton,  &^. 
Bank,  6  Cow.  211. 

31.  By  the  10th  section  of  that  act,  the  holder 
of  bills  that  the  bank  refuses  to  pay  in  specie  may 
recover  not  only  the  principal  sum  due,  with 
usual  interest,  but  also  10  per  cent,  per  annum  on 
the  same  principal,  from  the  day  or  demand,  till 
payment.  Wendell  y.  Washington,  ^.  Bank,  5 
Cow.  161. 

32.  The  proyision  in  the  Pennsylvania  statute 
of  March,  1813,  that  no  stockholder  of  either  of 
the  banks  incorporated  thereby,  indebted  to  such 
institution,  should  be  authorized  to  make  a  trans- 
fer, or  receive  a  dividend,  till  such  debt  shall  have 
been  discharged,  embraces  notes  discounted  by 
the  bank,  anais  not  confined  to  debts  on  account 
of  orijginal  suuscription  to  the  bank.  Rogers  v. 
Huntingdon  Bank,  12  S.  <&  R.  77. 

33.  The  word  indebted;  in  this  article,  includes 
the  case  of  a  note  discounted  at  the  bank,  but  not 
actually  due  at  the  time  the  transfer  is  applied  for. 
Grant  y.  Mechanics*  Bank,  15  S.  &  R.  140.  S.  P. 
SswaU  y.  Lancaster  Bank,  17  S.  &  R.  285. 

34.  Acts  which  provide  that  no  transfer  of  bank 
stock  shall  be  valid  or  effectual  untilit  is  registered 
in  a  book  of  the  bank  to  be  kept  for  that  purpose, 
and  that  debts  of  the  vendor,  due  to  the  bank, 
shall  be  first  paid,  were  intended  merely  for  the 
protsotioii  of  the  banks— to  gtye  them  i|  li»n,  and 


enable  them  to  know  to  whom  dividends  are  d  * 
A  transfer  of  stock  is  valid,  between  vendor  abad 
vendee,  though  not  thus  registered;  but  until 
registry,  a  bank,  it  seems,  would  be  protected  in 
paying  dividends  to  him  in  whose  name  the  stock 
stands  on  the  books,  though  it  had  been  secretly 
transferred.  Bank  of  Ottea  y.  SmaUey,  2  Cow. 
770. 

35.  The  charter  of  the  Union  Bank  of  George- 
town provided  that  shares  should  be  transferable 
only  on  the  books  of  the  bank,  according  to  the 
rules  to  be  established,  conformably  to  law,  by  tlie 
president  and  directors,  and  that  all  debts  due  and 
payable  to  the  bank,  by  a  stockholder,  must  be  sat- 
isned  before  the  transfer  should  be  made,  unless 
the  president  and  directors  should  order  to  the 
contrary.  Held  that  a  legal  title  to  shares  could 
not  be  acquired,  except  by  a  regular  transfer,  ac- 
cording to  the  rules  of  the  bank,  and  that,  if 
an  equitable  assignment  vrere  made,  it  must  be 
subject  to  the  rights  of  the  bank,  under  the  char- 
ter, of  which  the  assignee  is  bound  to  take  notice. 
Onion  Bank  v.  Laird,  2  Wheat.  390. 

36.  Under  the  act  establishing  the  Chenango 
Bank,  which  imposes  a  penalty  of  14  per  'cent, 
until  tender,  for  refusing  payment  of  its  notes, 
it  was  held  that  payment  must  be  made  within 
a  reasonable  time  afler  demand,  according  to 
circumstances;  that  a  sum  of  ordinary  magni- 
tude should  be  paid  at  least  during  the  day  <»  de- 
mand; that  the  officers  must  employ  themselves 
diligently,  in  paying,  in  the  order  of  time  Uiat  de- 
mands are  made ;  Uiat  the  bank  cannot,  at  its  op* 
tion,  pay  in  small  pieces  when  it  has  large  in  its 
vault,  thus  causing  delay ;  that  it  should  keep 
money  counted  out,  or  servants  sufficient  to  count 
it  out  in  a  reasonable  time,  and  that  unreason- 
able delay  was  refusal  to  pay,  and  subjected  the 
bank  to  said  penalty.  Hubbard  v.  Chenango 
Bank,  8  Cow.  88.    See  3  Mason,  1. 

37.  Tender  at  the  banking-house,  without  no- 
tice to  the  creditor,  will  prevent  the  runnitog  of 
the  14  per  cent.;  but  it  must  be  not  only  of 
the  principal  sum,  but  also  of  the  14  per  cent, 
between  the  refusal  and  tender,  ib. 

38.  Before  the  passing  of  the  Massachusetts 
statute  of  1816,  chapter  91,  there  was  nothing  in 
the  charters  of  the  banks  of  that  state  which  pro- 
hibited them  from  issuing  drafts  on  a  bank  in 
another  state,  where  they  had  funds  deposited, 
for  small  sums,  with  the  intention  of  their  being 
circulated  as  bank  bills.  King  y.  Dedham  Bank, 
15  Mass.  447.    See  Post,  63. 

39.  A  promissory  note  payable  in  two  years  to 
the  president  and  directors  of  the  Farmers*  and 
Mechanics*  Bank  of  Indiana,  at  their  office  of  dis- 
count and  deposit  at  Lawrenceburgh,  is  not  such 
a  paper  as  that  in  which  the  corporation,  by  its 
charter,  is  prohibited  to  hold  an  interest  John  v. 
Farmers  and  Mechanics*  Bank  tf  Indiana,  2 
Blackf.  367. 

40.  Where  a  new  bank  was  incorporated  with 
the  same  name  as  an  old  one,  whose  charter  was 
expiring,  the  new  bank  was  held  not  to  be  respon- 
sible for  the  notes  of  the  old,  though  a  mmor  part 
of  the  stockholders  were  the  samei  in  each.  Bel- 
lows V.  Hallowdl,  4^.  Bank,  2  Mason,  31 .  See  also 
14  Mass.  58. 

41.  Under  an  act  authorizing  a  bank  to  hold  as 
much  real  property  as  may  be  requisite  for  its  im- 
mediate accommodation,  in  relation  to  the  con- 
venient transaction  of  its  business,  and  no  more, 
the  bank  may  purchase  more  ground  than  is  ne- 
cessary for  the  erection  of  a  Inmking^house,  build 
fire-proof  houses  on  the  vacant  land  for  the  great- 
er security  of  the  banking-house,  and  sell  them 
out  to  third  persons.  Baa^  v.  Peitiaux,  3  Rand. 
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42.  Eren  if  the  Imnk  riolatecl  its  charter  in  m 
doing,  the  only  proceeding  against  it  would  be  by 
fuo  warranto;  and  the  purchaaers  of  the  houses 
cannot  resist  a  specific  performance  of  their  con- 
tracts, by  alleging  that  the  bank  had  exceeded  its 
powers,  in  erecting  and  selling  them.  ifr.  See  aUo 
16  Mass.  103.  Sedmde2  Cranch,  1S8.  15  Johns. 
356.   5  Conn.  560.    2  Cow.  699. 

43.  Authority  given  to  a  bank,  by  its  charter, 
to  take  real  estate  in  p^ment  of  its  debts,  either 
by  conveyance  or  purchase  under  judgments  in 
its  favor,  seems  to  include  the  power  of  selling 
and  conveying  tlie  same.  Ja€K9on  v.  Brown,  5 
Wend.  590. 

44.  Authority,  so  conferred,  to  convey  real  es- 
tate, enables  the  bank  to  pledge  it  by  mortgage  to 
secure  the  payment  of  its  debts,  ib. 

45.  The  22d  section  of  the.  act  establishing 
the  State  Bank  of  Illinois  is  merely  directory  to 
the  board  of  directors  to  protest  notes,  foreclose 
mortgages,  &c. ;  and  an  omission  by  them  to  com- 
ply with  it  does  not  release  the  sureties  to  a  note 
given  to  the  bank  for  an  accommodation.  Jlfore- 
land  V.  Siate  BonAe,  1  Bieese,  203. 

46.  The  charter  of  the  Bank  of  North  America 
authorized  the  bank  to  have,  hold,  purchase,  and 
retain  lands,  6dc.,  and  to  sell  them,  "provided 
that  such  lands,  which  the  said  corporation  are 
hegeby  enabled  to  pwrehaae  and  koldf  shall  extend 
only  to  lots,  &o.,  necessary  for  the  business  of  the 
baiik.'*  Held  that  the  bank  might  purchaoe  land 
in  a  distant  county,  though  it  could  retain  only  an 
eatatp  defeasible  by  the  commonwealth.  Leaxure 
T.  aUUmao,  7  S.  &  R.  313. 

47.  where  the  charter  of  a  bank  authorized  it 
U^  hold  **  such  lands  as  were  bona  fide  mortgaged 
or  conveyed  to  it  in  satisfaction  of  the  debts  pre- 
viously contracted  in  the  course  of  its  dealings," 
it  was  held  that  the  intention  was  only  to  restrict 
the  right  to  cases  where  the  loan  should  be  real, 
and  not  merely  colorable;  and  that  where  the 
transaction  was  fair  on  the  part  of  the  debtor,  the 
circumstance  of  the  bargain  having  been  prudent 
or  otherwise,  on  the  part  of  the  bank,  did  not  affect 
ito  validity.  Baird  v.  Bank  of  WaskingUm,  11  S. 
&  A.  411.  It  seems  that  even  W  the  bank  had 
not  the  right  to  hold  the  property  as  against  the 
sUte,  the  acquittance  of  the  debt  would  not  be 
void,  and  that  a  oonvevanoe  made  with  a  view  not 
to  permanent  ownership  by  the  corporation,  but 
with  a  view  of  raising  money  by  a  sale  of  the 
property,  would  not  m  in  violation  of  the  char- 
ter, ib. 

48.  Where,  by  the  charter  of  a  bank,  the  direct- 
ors were  to  be  chosen  annually,  and  they,  <<  for 
the  time  being,  have  power  to  appoint  a  cashier, 
and  such  other  officers  under  them,  as  may  be  ne- 
cessary for  executing  the  business  of  said  cor- 
poration," a  cashier  so  appointed  is  an  officer  of 
the  corporation,  the  duration  of  whose  office,  in 
the  absence  of  an  express  limitation,  is  limited 
only  by  the  duration  of  the  charter;  but  he  ip  lia- 
ble to  be  removed  by  tLe  directors  as  occasion 
may  require,  and  is  not  necessarily  an  annual  of- 
ficer. Union  Bank  of  Maryland  v.  Bidgdy^  1 
Har  Sc  Gill,  324.  S.  P.  Dedkam  Bank  v.  Chkh- 
ering,  3  Pick.  341. 

4if.  To  sustain  a  judgment  on  notes  recovered 
by  the  HuntsvilleBank,orthe  Tombeckbee  Bank, 
on  moUon,  pursuant  to  the  provisions  in  their  re- 
spective charters,  the  record  must  show  that  the 
certificate  of  the  piesident  was  produced,  stating 
that  the  bank  was  owner  of  the  notes.  Logtoood 
V  duntsvUU  Bankf  Minor,  23.  Duncan  v.  Tom- 
heekbee  Bank,  4  Porter,  181. 

50.  Filing  a  declaration,  in  such  case,  is  un- 
necessary, and  does  not  so.  alter  the  proceeding, 
as  to  dispense  with  the  necessity  of  the  certificate. 


4  Porter,  181.     Lyon  v.   StaU  Bank,   1  Stew. 
442. 

51.  Notice  of  a  motion  for  judgment  by  the 
Huntsville  Bank  must  be  under  its  corporate  teal. 
Minor,  23.  But  the  notice  to  the  maker  or  in- 
dorser  of  a  bill  or  note,  which  is  authorized  bj^  the 
act  incorporating  the  Branch  of  the  Bank  of  the 
State  of  Alabama,  at  Montgomery,  need  not  be 
under  the  corporate  seal.  Branch  Bank,ffC.  v. 
Harrison,  2  Porter,  540. 

52.  This  summary  process  by  notice,  &c.,  is 
remedial,  and  does  not  require^technical  nicety,  ib, 

53.  An  allegation,  in  the  notice,  that  the  presi- 
dent, &c.,  are  "  holders  and  owners  of  the  bill  " 
of  exchaoige  sued  on,  is  tantamount  to  an  aver- 
ment that  the  bill  is  the  property  of  the  bank. 
Walker  v.  Bank  of  AlaJbama,  4  Stew.  &  Port  215. 

54.  The  notice  and  certificate  are  sufficient,  if 
they  identify  the  debt  with  reasonable  certainty, 
though  they  are  not  technically  precise.  Lyon  v. 
State  Bank,  1  Stew.  442. 

55.  To  charge  one  as  acceptor  of  a  bill  of  ex* 
change,  under  this  process,  the  record  must  show 
that  positive  proof  was  given  that  he  accepted  the 
bill.  A  default,  in  this  sort  of  cases,  is  not  an  ad- 
mission of  the  cause  of  action.  Walker  v.  Bank 
of  Alabama,  4  Stew.  &  Port.  215. 

56.  The  act  incorporating  the  St.  Stephen's 
Steamboat  Company  did  not  grant  banki|}g  powers 
to  that  corporation.  State  v.  'Stebbina,  1  Stew. 
299.  ^ 

57.  The  act  establishm^  the  Bank  of  the  Com- 
monwealth of  Kentucky  is  not  repugnant  to  the 
constitution  of  the  United  States.  LampUm  v. 
Bank,  ^  2  Litt.  300.  Briscoe  v.  Bank,  ^.  7 
J.  J.  Marsh.  349.    Sec  Bill  of  Credit. 

58.  The  Bank  of  Zanesville  has,  by  its  charter, 
a  lien  on  the  stock  of  its  debtors,  though  their 
notes  have  not  come  to  maturity ;  and  the  lien 
ought  not  to  be  relinquished  without  an  indemnity. 
Downer  v.  Bank  of  ZanesviUe,  Wriffht,  477. 

See  Alexandria,  IVT 


II.    Statutes  respecting  Banks  and  Bankers,  and 
their  Proceedings, 

59.  The  Mew  York  statute  of  April,  1825,  was 
wholly  prospective  as  to  forfeitures,  &c.,  but  not 
exclusively  so  as  to  the  remedy.  People  v.  J^iag-^ 
ara  Bank,  6  Cow.  196.  People  v.  Washington^ 
^,  Bank,  6  Cow.  211. 

60.  It  is  not  a  violation  of  the  New  York  istatute 
of  A|Nril,  1818,  for  an  incorporated  bank  in  another 
state  to  lend  monev,  and  take  a  mortgage  for  se- 
curity in  New  York.  Silver  Lake  Bank  v.  Jiorth, 
4  Johns.  Ch.  370. 

61 .  Prior  to  the  restraining  statute,  the  right  of 
banking  was  a  common  law  ri^ht  of  individuals ; 
but  sulMcquently  it  is  a  franchise  derived  from  the 
legislature.  Attorney  General  v.  Utica  Ins.  Co. 
2  Johns.  Ch.  377.    S.  P.  15  Johns.  358. 

62.  The  Massachusetts  statute  of  1812,  e.  57. 
which  prohibited  banks,  afXer  the  expiration  or 
their  charters,  from  issuing  or  putting  into  circu- 
lation any  securities  for  money,  did  not  extend  to 
the  assignment  of  a  note  for  the  purpose  of  pay- 
ing a  debt  owed  by  the  bank  before  the  charter 
expired;  no  new  obligation  being  contracted  hy 
the  bank.  Hallowell,  ^c.  Bank  v.  Hamlin,  14 
Mass.  178. 

63.  The  statute  of  1816,  c.  91,  section  2,  so  far 
as  it  enacted  that  every  bank,  which  had  issued 
any  bill,  &c.,  payable  at  any  other  place  than 
where  the  bank  was  established  by  law  and  kept, 
should  be  liable  to  pay  the  same  on  demand  at 
said  bank,  without  a  previous  demand  at  the  place 
where  it  might,  on  ito  face,  be  made  payable,  was 
inope^tiye,  and  not  binding,  on  tne  parties  to 
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such  bills,  Ac.,  nor  on  the  courts.      King  r.  Ded" 
ham  Bank,  15  Mass.  447.     See  Jlnte^  38. 

64.  The  statute  of  \d09f  c.  38,  imposing  (pro- 
spectively) a  penalty  of  two  per  cent,  a  month  on 
the  amount  of  bank  notes,  which  the  bank  issu- 
ing them  should  refuse  or  neglect  to  pay  on  de- 
mand, was  held  to  be  constitutional  and  valid. 
Brown  v  Penobscot  Bank,  8  Mass.  445. 

65.  Tender  atler  action  brought  to  recover  such 
penalty  will  stop  the  running  of  the  twenty-four 

rT  cent,  interest.  Suffolk  Bank  v.  Worcester  Bank, 
Pick.  106. 

66.  Under  the  New  York  statute,  a  tender,  to 
avoid  the  running  of  penal  interest,  after  refusal 
to  pay,  must  be  personal :  tender  at  the  bank,  in  the 
creditor's  absence,  is  not  sufficient.  Hubbard  v. 
Chenango  Bank,  8  Cow.  88. 

67.  A  bank  was  incorporated  for  twenty  years, 
and  before  that  time  had  expired,  a  statute  was 
passed  by  which  all  corporations  then  existing, 
&e.,  whose  powers  would  cease  at  a  given  time, 
Were  continued  corporate  bodies  for  three  years 
after  their  powers  would  otherwise  cease,  for  the 
purpose  or  prosecuting  and  defending  all  suits 
that  then  were  or  thereafter  might  be  commenced, 
&c.,  but  not  for  the  purpose  of  continuing  the 
business  for  which  they  were  established.  This 
statute  was  held  to  be  constitutional,  and  the  bank 
was  held  to  answer,  afler  the  twenty  years  had 
elapsed,  to  an  action  previously  pending.  Foster 
V.  Essex  Bank.^  16  Ma88.^5. 

68.  So  a  statute  may  revive  a  bank  charter  which 
has  expired,  without  creating  a  new  corporation, 
and  the  revived  corporation  may  maintain  a  suit 
commenced  afler  the  passing  of  the  reviving  act. 
lAncotn,  ^.  Bank  v.  kichaf'dson,  1  Greenl.  79. 

69.  The  New  York  statute  **  to  restrain  unin- 
corporated banking  associations "  does  not  apply 
to  an  individual  who  does  bankinjr  business  alone 
and  on  his  own  credit  only.  Bristol  v.  Barker, 
14  Johns.  205.     See  8  Cow.  715. 

70.  But  an  insurance  company,  not  being  author- 
ized by  law  to  become  proprietors  of  any  bank  or 
fund,  for  the  purpose  of  issuing  notes,  receiving 
deposits,  making  discounts  or  transacting  any  other 
business,  which  incorporated  banks  may  lawfully 
do,  any  note  discounted  by  them,  or  security  taken 
for  money  lent,  &c.|  is  void  within  the  meaning 
of  that  statute.  Vtica  Ins.  Co.  v.  Scott,  19  Johns. 
1.  Same  v.  Cadwell,  3  Wend.  296.  Same  v.  Hunt, 
1  Wend.  56. 

71.  But  as  the  lending  of  money  is  not  declared 
void,  money  lent  by  such  company  may  be  recov- 
ered, though  the  security  is  void.  Utica  Ins.  Co.  v. 
Kip,  8  Cow.  20.    19  Johns.  7. 

72.  Carrying  on  banking  operations  contrary  to 
the  statute  is  not  such  a  mischief  or  nuisance  that 
the  chancellor  would  grant  an  injunction  to  re- 
strain it,  even  though  he  had  general  jurisdiction 
over  public  nuisances.  Attorney  General  v.  Utica 
Ins.  Co.  2  Johns.  Ch.  377.  Attorney  General  v. 
Bank,  I  Hopk.  354. 

73.  Though  the  Virginia  act  of  February,  1816, 
respecting  unchartered  banks,  was  suspended  by 
the  acts  of  November,  1816,  yet  the  act  of  1805  re- 
mained in  force :  therefore,  no  action  can  be  brought 
by  an  unchartered  bank  on  a  bond  given  for  notes 
issued  by  such  bank.   Wilson  v.  Spencer,  1  Rand.  76. 

74.  under  the  Ohio  statute,  which  authorizes  a 
joint  action  against  the  maker  and  indorsers  of  a 
note,  where  banks  and  bankers  are  parties,  it  was 
held,  in  a  case  where  one  of  the  indorsers  was  dead 
when  the  action  was  commenced,  and  the  maker 
lied  insolvent  afler  judgment,  that  the  bank  could 

not  ask  the  aid  of  equity  against  the  maker's 
administrator,  until  it  had  made  use  of  all  legal 
remedies  against  the  other  indorser,  Ac.  Bank 
of  ChUicothe  v.  Yoe,  4  Ham.  195 


75.  Under  a  statute  of  New  York,  which  contain- 
ed a  provision,  as  to  a  particular  bank,  like  that  in 
the  general  statute  of  Ohio,  it  was  held  that  a  dec- 
laration against  the  maker  and  indorser  Jointly, 
as  if  they  were  joint  makers,  was  good,  and  thiat 
the  note  might  be  given  in  evidence  under  saeh  a 
count;  but  that  such  note  could  not  be  given  in 
evidence  under  the  money  counts,  where  the 
maker  and  indorser  were  joined.  Bank  of  Che' 
nango  V.  Curtiss,  19  Johns.  326. 

76.  The  Pennsylvania  sUtute  of  April,  1829, 
which  restored  bankft  that  had  forfeited  their  char* 
ters,  was  constitutional,  and  legalized  notes  taken 
by  them  afler  forfeiture ;  it  also  extended  to  actions 
pending  when  it  was  enacted.  Bleakney  v.  Pur' 
mer*s,fyc.  Bank,  17  8.  &  R.  64. 

77.  The  statute  of  1814,  wh^  exacts  a  duty  ^f 
eight  per  cent,  on  bank  dividenas,  on  penalty  of 
forfeiture  of  the  charter,  does  not  prevent  the  stale 
from  recovering  the  duty,  in  a  suit  a^inst  a  bank, 
after  its  charter  has  been  declared  to  be  forfeited  for 
non-payment.  Commonwealth  v.  Huntingdon  Bank, 
2  Pennsyl.  438. 

78.  Under  statute  of  1814,  art.  11,  providing  that 
no  stockholder  indebted  to  a  bank  shall  make  a 
transfer  or  receive  a  dividend  until  the  debt  is  dis- 
charged, or  satisfactory  security  is  firiven  for  it, 
the  bank  has  a  lien  on  stock  ( though  levied  on  bv 
a  judgment  creditor )  for  notes  made  before,  though 
falling  due  liier,  the  levy,  and  though  the  notes 
have  Deen  renewed.  Sewall  v.  Lancaster  Bank, 
17  S.  &  R.  285. 

79.  And  the  bank  may  hold  the  whole  of  its 
debtor's  stock  till  the  debt  is  paid,  though  the  debt 
be  less  than  the  value  of  the  stock ;  not  bemg  obliged 
to  appropriate  a  part  and  transfer  the  rest.  tA. 

80.  The  statute  of  1810,  prohibiting  all  existing 
unincorporated  banking  companies  from  doing 
banking  business,  was  constitutional  and  valio. 
Myers  v.  Irwin,  2S.&K.  368.  See  4  Sinn.  418, 
H^ite  V.  Commonwealth. 

81.  The  Kentucky  statute  of  1819,  authorising 
banks,  other  than  those  where  notes  are  made 
payable,  to  discount  notes  negotiable  and  payable 
at  any  bank,  though  retrospective,  is  not  nncon- 
stitutional.  T/fblor  v.  Farmer's,  fyc.  Bank,  4  Litt 
342. 

82.  The  New  York  statute  of  Aoril,  1816,  which 
provided  that  all  bills,  notes,  or  ticketa,  id  the  form 
and  similitude  of  bank  bills  or  notes,  issued  by  any 
person,  and  made  payable  in  the  bills  or  current 
notes  of  any  incorporated  company,  might  be  sued 
(in  case  of  default  of  payment  according  to  their 
tenor)  and  collected  by  and  in  the  name  of  the 
holder,  was  held  to  extend  to  a  bill  or  note  in 
the  form  and  similitude  of  bank  bills,  payable  on 
demand  in  notes  current  at  the  Bank  of  Albany, 
or  in  current  bank  bills;  and  such  bill  or  note 
might  be  given  in  evidence  under  the  money 
counta,  in  a  suit  by  the  holder  against  the  maker, 
afler  demand  of  pavment.  Throop  v.  Cheeseman, 
16  Johns.  264. 

83.  The  remedy  given  by  this  statute  extended 
as  well  to  notes  issued  and  bearing  date  before,  as 
to  those  dated  afler  the  passing  thereof,  ib. 

84.  By  the  statute  authorizing  the  Bank  of  Utica 
to  establish  an  office  of  discount  and  deposit  at  Can- 
andaigua,  and  requiring  all  notes  issued  at  such 
branch  at  C.  to  be  countersigned  by  the  cashier, 
and  declaring  that  the  same  should  be  considered 
as  payable  on  demand  at  such  branch  at  C,  the 
holder  of  a  note  of  the  Bank  of  Utica,  so  coun- 
tersigned and  issued,  cannot  maintain  an  action 
upon  it  against  the  Bank  of  Utica,  withont  hav- 
ing previously  demanded  payment  of  it  at  the 
branch  at  C.  A  demand  of  payment  at  the  Utica 
Bank  only  is  not  sufficient.  Bank  of  Utica  v. 
Magher,  18  Johns.  341. 
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85.  A  note  of  the  Uttca  Bank,  on*  which  is 
flrritten,  *'  Countenigned,  O.  Senrmour/'  is  coan- 
tenigaed  within  the  meaning  of  the  act ;  for  it  is 
not  necessary,  to  give  the  note  validity,  that  he 
should  add  to  bis  name  his  official  character  of 
cashier  at  C  The  presamption  in  such  a  case  is, 
that  the  countersigninff  is  official ;  and  if  there  be 
aaj  ainbignitj  on  the  face  of  the  note,  it  may  be 
explained  by  parol,  i^. 

tt(>.  The  10th  article  of  the  constitution  of  In- 
diana,  which  provides  that  the  Bank  of  Vincennes 
•hall    be  considered  as   an   incorporated    bank, 

gives  no  new  powers  or  privileges  to  that  bank, 
ut  merely  continues  it  under  the  state  govern- 
ment, as  it  was  under  that  of  the  territory.  State 
Batik  V.  State,  1  Blackf.  270. 

€7.  An  individual  keying  an  office  of  deposit 
ti^discount  notes  is  within  the  New  York  statute 
against  private  banking.  So  of  keeping  an  office 
for  carrying  on  any  omer  single  banking  opera- 
tion.   People  V.  BartaWf  6  Cow.  290. 

83.  But  the  statute  does  not  preclude  individuals 
and  corporations,  if  otherwise  authorized,  from 
lending  their  money  on  promissorjf  notes  by  way 
of  discount  or  otherwise :  the  keeping  of  an  office 
of  deposit,  for  the  purpose  of  carrymg  on  banking, 
was  the  evil  which  the  statute  was  intended  to 
prevent.   People  v.  Bretoster,  4  Wend.  496. 

89.  The  Pennsylvania  statute  of  March,  1808, 
which  enacted  that  members  of  banking  associa- 
tions thereafler  formed  should  be  individually 
liable  for  the  debts  of  the  association,  was  not  an 
ittplaed  incorporation  of  banking  companies  after- 
wards formed.    Myers  v.  Incm,  2  S.  &  R.  308. 

90.  The  statute  of  March,  1814,  enacted  that  all 
notes  issued  by  unincorporated  bankingcompanies 
should  be  void,  and  not  recoverable.  The  statute 
of  March,  1817,  repealed  so  much  of  the  former  act 
as  prevented  the  holder  of  such  notes  from  recov- 
ering against  the  drawers.  Held  that  the  holder 
of  such  note,  issued  after  the  fdrmer  act,  and  before 
the  latter,  might  recover  against  the  members  of 
the  company.    Hess  v.  Werts,  4  S.  &  R.  336. 

91.  Ttiough  such  notes  were  by  their  terms 
payable  **  out  of  the  joint  funds  according  to  the 
articles  of  association,  yet  the  members  were  liable 
in  their  separate  property,  ib, 

92.  The  Massachusetts  statute  of  1809,  o.  38, 
(which  made  penal  the  receiving  as  a  deposit,  or 
in  any  other  way  negotiating,  loaning,  or  passing 
in  payment,  hy  any  oanking  corporation,  of  the 
bank  bills  or  notes  of  any  banking  company  not 
incorporated  by  the  legislature  of  Massachusetts, 
except  the  hills  of  the  United  States  Bank,)  ren- 
dered void  any  note  made  payable  to  a  bank  in 
such  prohibited  bills;  and  tne  subsequent  repeal 
of  the  statute  did  not  purge  the  illegality  of  the 
contract.  Springfield  Bank  v.  Merrick^  14  Mass. 
322. 

93.  Banks  of  other  states  are  within  the  restrain- 
ing statutes  of  New  York,  and  cannot  recover,  in 
that  state,  the  amount  of  a  check  discounted  by 
Jiem  in  violation  of  those  statutes.  PenmngUm 
V.  Toumsend,  7  Wend.  276. 

04.  The  New  York  sUtute  of  "April,  1825,  to 
prevent  fraudulent  bankruptcies  hy  incorporated 
companies,  and  to  facilitate  proceedings  against 
them,"  is  constitutional,  even  as  it  respects  previ- 
ously incorporated  companies.  Bank  of  Odum' 
hia  V.  Attorney  General,  3  Wend.  588.  People  v. 
Tibbets.  4  Cow.  384. 

95.  The  10th  section  of  that  statute  applies  to 
an  information  in  nature  of  a  quo  vsarramto,  which 
the  attorney  general  had  moved  to  file  before 
the  statute  was  passed,  but  which  the  court  did 
not  give  leave  to  file  till  afler  its  passage ;  the 
statute  altering  the  form  of  a  remedy  merely, 
though  it  hastens  the  time  of  trial.   4  Cow.  nbi  sup. 


96.  Under  that  section  of  the  statute,  the  court 
will  make  a  rule  for  the  defendant  to  appear,  as 
well  as  to  plead  within  a  certain  time,  without 
process,  on  giving  leave  to  file  an  information 
under  the  9th  section,  ib, 

97.  The  lien  of  a  bank  upon  the  stock  of  ita 
debtor,  by  virtue  of  the  ^Pennsylvania  sUtute  of 
March  21,  1814,  operates  for  the  benefit  of  the 
debtor's  surety  ;  and  therefore,  if  the  bank  permit 
such  stock  to  be  sold,  and  the  proceeds  to  be  ap- 
plied to  discharge  a  debt  due  to  the  bank  by  the 
same  debtor  on  a  note  of  a  subsequent  date,  the 
surety  in  the  previous  case  will  thereby  be  dis^ 
charged.  Kukns  v.  fVestmoreland  Bank,  2  Watta 
136. 

III.  Authority,  &c.,  of  Officers  of  Banks,  and  of 
ttu  Admisstbuity  in  Evidence,  and  Ae 
Effect,  of  their  Veclarations,  &c. 

98.  Where  one  was  elected  to  be  an  officer  of  a 
banking  corporation  by  the  body  in  which  the  rL^ht 
to  elect  was  vested,  but  by  a  less  number  than 
the  charter  required,  it  was  held  that  he  was  an 
officer  de  facto,  and  that  his  acta  were  good,  at  least 
as  respected  third  persons.  Baird  v.  Bank  of 
Washington,  11  S.  &  R.  411.  See  7  Cow.  530,  noU, 

99.  Although,  as  between  the  corporation  and 
the  individual,  a  bank  director  has  no  right  to  vote 
in  a  matter  in  which  his  interest  is  concerned,  yet 
as  respecta  the  bona  fide  contracta  of  third  personsy 
such  vole  would  be  valid,  ib, 

100.  Neither  a  cashier  nor  a  depositor  has  any 
lien  on  the  funds  of  an  insolvent  bank  for  salary 
or  deposita,  but  must  come  in  as  ordinary  crea- 
itors,  under  the  New  York  statute.  Bruyn  v. 
Receiver,  4^.  9  Cow.  413,  note. 

101.  The  president  of  a  bank  may  transfer,  by 
his  indorsement,  a  note  made,  Slc,  to  the  corpora' 
tion,  if  he  has  a  general  authority  for  that  purpose 
from  the  directors;  and  the  seal  of  the  corporation 
need  not  be  affixed  to  the  transfer,  nor  a  particular 
vote  therefor  be  passed  on  the  subject.  Spear  v. 
Ladd,  11  Mass.  94.  J^ortkampton  Sank  v.  Pepoon, 
11  Mass.  288. 

102.  The  directors  have  authority  to  control  all 
the  property  of  the  bank ;  and  they  may  authorize 
one  of  their  number  to  aasifn  any  securities  be- 
longing to  the  corporation.  A  blank  indorsement, 
in  pursuance  of  such  authority,  by  the  person  so 
authorized,  is  sufficient  to  transfer  a  note ;  and  the 
indorsement  may  be  properly  filled  at  the  bar. 
11  Mass.  288. 

103.  A  parol  agreement  made  hy  the  directors 
does  not  bind  the  corporation.  Hughes  v.  Bank 
ofSomerseU,  5  Litt  45. 

104.  The  directors  have  power  to  authorize  the 
president  and  cashier  to  borrow  money  or  obtain 
discounta  for  the  use  of  the  bank.  Ridgway  v. 
Farmers'  Bank,  12  S.  &  R.  256. 

105.  The  holder  of  a  draft  drawn  by  the  presi- 
dent of  a  bank  who  has  authority  for  the  purpose, 
cannot  be  affected  by  fraud  or  collusion  between 
the  drawer  and  indorser,  if  he  has  obtained  the 
bill  for  value  bona  fide,  and  in  the  course  of  busi- 
ness, ib, 

106.  The  president  of  a  bank  .incorporated  by 
the  Pennsylvania  general  statute  of  1814,  is  not 
thereby  empowered  to  raise  money  bv  drafls  on 
the  bank,  and  he  cannot  acquire  such  authority 
from  a  resolve  of  the  directors  authorizing  him 
and  the  cashier  to  borrow  money,  &c.  If,  how- 
ever, both  agree  on  the  plan  of  borrowing  money, 
it  is  unnecessary  that  botli  should  sign  the  papers 
to  carry  it  into  efiect.  ib, 

107.  The  officers  of  a  bank  are  held  out  to  the 
public  as  having  authority  to  act  according  to  the 
general  usage,  practice,  and  course  of  their  busi- 
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nesa,  and  their  acta,  within  the  aoope  of  such 
UH.'i^e,  practice,  and  course  of  business,  will  in 
general  liiud  the  bank  in  favor  of  third  persons 
po«3eHsing  no  otlier  knowledge.  Minor  v.  Mo- 
c/ianics'  Bank  of  Mexandriaf  1  Pet.  46. 

108.  The  Qashier  of  the  SUte  Bank  of  Illinois 
is  authorised  to  receive  deposits ;  and  his  receipt' 
for  money  received  of  an  individual  is  evidence  of 
a  deposit  by  such  individual  in  that  bank.  State 
Bank  v.  Kain,  I  Breese,  45.  That  bank  may  take 
an  appeal  by  itc  cashier.  Mordand  v.  Slate  Bunkj 
1  Breese,  wo. 

109.  The  cashier  of  the  Bank  of  Kentocky  has 
no  authority,  ex  officUf^  to  accept  bills  of  exchange. 
PendUtan  v.  Bank,  1  Monr.  179. 

110.  The  cashier  of  a  bank  cannot  assign  notes 
belonging  to  it  unless  authorized  by  the  bank,  or  by 
the  directors,  pursuant  to  powers  vested  in  them. 
Hartford  Bank  v.  Barry,  17  Mass.  94. 

111.  But  his  indorsement  of  such  notes  would 
authorize  the  holders  to  deliver  them  to  the  makers 
or  indorsers  who  should  pay  them ;  and  payment 
to  the  holders  would  be  a  discharge,  ib. 

112.  A  cashier  haa  jnrima  fiieie  authority  to 
indorse,  on  behalf  of  the  bank,  securities  held  by 
it,  and  any  restriction  on  this  authority  must  be 
proved  by  the  party  oontesting  it  WUd  v.  Pasea- 
maquoddy  Bank,  3  Mason,  506.  FUekner  y.  Uidted 
States  Bank,  8  Wheat  357. 

113.  It  is  the  duty  of  the  cashier  of  a  bank  to 
be  sworn  before  he  enters  upon  the  duties  of  bis 
office ;  his  neglecting  to  perform  that  duty  will  not 
vitiate  his  bond,  but  ouffnt  rather  to  be  considered 
as  a  breach  of  it  Bank  at  Elizabeth  r.  Chehoood, 
3  Halst  1. 

114.  It  seems  that  an  officer  of  a  bank,  who.  has 
unfaithfully  managed  its  funds,  so  as  to  render  it 
insolvent,  is  liable  to  the  corporation,  but  not  to  the 
holders  of  its  notes.  Hinadale  v.  Lamed,lQ  Mass.  70. 

115.  A  board  of  directors  has  no  right  to  pass  a 
resolution  excluding  one  of  its  members  from  an 
inspection  of  its  books,  though  they  deem  him 
hostile  to  its  interests ;  and  a  numdamus  will  lie, 
commanding  that  the  books  be  submitted  to  his 
examination.    People  y,  Throop,  12  Wend.  183. 

116.  Where  the  cashier  had  refiised  a  director 

Eermission  to  inspect  the  books,  and  his  refusal 
ad  been  approved  by  the  board  of  directors,  the 
mandamtu  was  directed  to  the  cashier  alone, 
though  the  directors  had  been  served  with  notice,  ib. 

117.  A  clerk  in  the  bank,  who  acted  as  a  book- 
keeper, and  whose  narticular  duty  it  was  to  keep 
the  leger,  into  which  the  entries  are  copied  fiom 
the  teller's  cash-book,  received  money  from  A, 
who  was  a  dealer  with  the  bank,  for  the  purpose 
of  having  the  same  deposited  in  the  bank,  and 
which  he  entered  in  the  leger,  and  afterwards 
into  Uie  dealer's  bank-book,  t)ut  which  was  not 
received  by  the  teller,  nor  entered  in  hiscash'book, 
and  was  supposed  to  be  embezzled  with  other 
moneys  by  the  clerk,  who  absconded.  It  was  held 
that  the  clerk,  in  making  the  deposit,  was  the 
agent  of  A,  and  not  of  the  bank ;  and  that  A  roost 
be  answerable  for  the  deficit  in  the  deposit  Jtfan* 
kattan  Company  v.  Lydig,  4  Johns.  377. 

118.  Whether  due  diligence  was  used  by  the 
bank  to  detect  the  fraud  of  the  clerk,  is  a  question 
of  law.   If  the  bank  take  the  usual  and  customary 
mode  to  detect  the  frauds  oc  mistakes  of  its  clerks, ' 
it  will  be  sufficient  evidence  of  due  diligence,  ib. 

119.  If  a  dealer  with  the  bank  send  his  bank-book 
with  money  to  be  deposited,  and  the  clerk  enter 
the  amount  to  his  credit,  in  the  bank-book,  at  the 
time  the  deposit  is  made,  it  is  conclusive  on  the 
bank.  Aliter,  if  the  deposit  is  first  made,  and  the 
entry  is  ailerwards  copied  from  the  leger  into  Uie 
dealer's  bank-book.  ib. 

120.  An  entry  by  a  teller  or  clerk  of  a  bank  of 


the  mmou&t  of  a  depoeit  in  the  bank-book  of  a 
dealer  with  the  bank,  being  the  act  only  of  the 
agent  of  the  bank,  and  not  of  both  parties,  is  not 
condosive.  If,  therefore,  the  dealer  can,  after- 
wards, prove  that  there  was  a  mistake  in  the 
entry,  he  may  recover,  in  an  action  for  money  had 
and  reeeivec^  the  sum  not  credited.  Meckanica* 
fy  Farmore'  Bank  v.  Sntithf  19  Johns.  115. 

121.  The  authority  of  officers  of  banks  is  re- 
stricted to  such  modes  of  binding  the  company  as 
result  from  the  nature  of  their  duty  and  the  poweis 
vested  in  them  by  their  offices.  The  property 
of  stockholders  is  not  bound  by  the  irregular  trane- 
actions,  or  by  the  declarations  or  confessions  of 
their  officers,  beyond  the  legal  sphere  of  their 
action.  Wyman  v.  HaUowdlf  ^.  Bank,  14  Mass. 
62.    17  Mast.  29. 

122.  Hence>  if  a  banking  company,  incorpo- 
rated by  the  same  name  with  a  former  one,  appomt 
the  same  president  and  cashier,  and  the  officers 
receive  and  issue  the  notes  of  the  former  company, 
and  declare  that  there  is  no  difference  between  the 
notes  thus  issued  and  those  of  the  new  company, 
the  new  company,  never  having  authorized  these 
proceedings,  are  not  liable  to  pay  such  notes. 
14  Mass.  62.  See  also  BeOowe  v.  BaUouteU,  ^ 
Bank,  2  Mason,  31. 

123.  Where  the  bills  of  a  bank,  after  being  pre- 
pared by  the  cashier  for  the  preeident's  signature, 
were  stolen,  and  a  forged  signature  of  the  president 
added,  the  bank  was  held  not  to  be  liable  to  pay  a 
bona  fide  holder,  on  the  ground  that  the  cashier  had 
declared  them  to  be  genuine,  Aor  by  reason  of  the 
negligence  of  the  directors  in  so  keeping  the  paper 
prepared  for  signature.  Salem  Bank  v.  Gloueeeter 
Bank,  17  Mass.  I. 

124.  Where  the  officers  of  a  bank  have  been  in 
the  practice  of  receiving  money  and  other  things 
to  be  deposited  in  its  vault  for  safe  keeping,  the 
corporation,  and  not  the  officers,  will  be  considered 
as  the'  depositary.  Foeter  v.  Essex  Bank,  17  Mass. 
498. 

125.  A  subsequent  board  of  directors  of  a  bank  is 
to  be  considered  as  knowing  all  the  circumstances 
communicated  or  known  to  a  previous  board. 
Mechanies'  Bank  of  Alexandria  v.  SOon,  1  Pet  309. 

126.  In  an  action  by  a  bank,  evidence  of  parol 
declarations  of  *'  the  officers  of  the  bank"  is  not 
admissible  for  the  defendant,  without  proof  of  the 
particular  officers  beinff  authorized  by  the  board 
of  directors  to  speak  for  them,  even  though  it 
should  appear  that  the  board  of  directors  kept  no 
minutes  of  their  transactions.  Steaart  v.  Bunting- 
don  Bank,  11  S.  &  R.  267. 

127.  In  an  action  by  a  banking  company  on  a 
promissory  note  against  the  indorser,  on  the  plea 
of  payment,  a  receipt  signed  by  the  president  of 
the  bank  (though  not  as  suck)  iot  money  to  be 
deposited  in  the  bank  to  the  credit  of  A,  who  was 
the  original  debtor,  is  evidence — but  not  conclu- 
sive— against  the  plaintiffs,  although  notice  had 
not  been  given  previous  to  the  trial.  Sterling 
V.  Marietta  Co.  11  S.  &  R.  179. 

128.  Declarations  by  a  person  who  had  been 
president  of  the  bank,  respecting  paymento  made 
on  a  note,  are  not  evidence  in  an  action  by  the 
bank  upon  the  note.  ib. 


IV.  By-Laws  and  Customs  of  a  Bank. 
129.  Though  an  incorporated  bank  be  authorized 
to  make  by-laws,  rules  and  regulations,  &c.,  such 
by-laws  and  rules  cannot  affect  the  rights  or  inte- 
rests of  third  persons.  A  by-law,  or  rule,  there- 
fore, of  a  bank,  that  all  payments  made  and  re- 
ceived must  be  examined  at  tlie  time,  does  not 
prevent  a  party  dealing  with  the  bank  from  show- 
ing,  afterwards,  that  there  was  a  mistake  in  his 
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ftccoant  of  deposiU  and  receipts.    Farmer^  ^  Me- 
ekanies*  Bank  y.  Smithf  19  Jonns.  115. 

130.  A  castom  of  iMinks  not  to  correct  mistakes 
in  the  receipt  or  payment  of  money,  unless  dis- 
covered before  the  person  leaves  the  room,  is 
illegal  and  void.     Gallatin  v.  Bradford,  1  Bibb,  209. 

131.  A  custom  among  banks  of  sending  bills  and 
notes  from  one  to  the  other  for  collection,  and  of 
passing  the  avails,Vhen  paid,  to  the  credit  of  the 
iNmk  so  sending  it,  and  to  the  debt  of  the  bank 
receiving  it,  cannot  aflect  the  claim  of  a  third 
person  to  the  avaib  of  a  bill  which  he  has  com- 
mitted to  one  of  them  for  collection.  Lawrence 
V.  SUmington  Bank,  6  Conn.  521. 

132.  Whether  a  by-law  of  a  bank  can  create  a 

general  lien  on  the  shares,  for  debts  due  to  the 
ank  from  a  stockholder,  so  as  to  afiect  his  creditor's 
rights .'  JietmUh  v.  Washington  Bank,  6  Pick.  329. 
pJymtnUk  Bank  v.  Bank  of  Jforfolk,  10  Pick.  454. 

133.  In  Delaware,  a  by-law  ^vinr  a  lien  on 
stock  for  the  debts  of  the  holder,  is  held  to  be  valid. 
M*Dov>eU  V.  Bank  of  WUmin^ton,  ^.  1  Harriog.  27. 

134.  A  custom  of  a  bank  brought  home  to  a 
party  dealing  with  the  corporation,  enters  into  the 
essence  of  the  contract,  broomes  a  constituent  part 
of  it,  and  must  have  its  due  weight  in  the  exposi- 
tion  of  it  Bank  of  Colum^  v.  Magruder,  6  Har. 
A  J.  180. 

V  135.  A  stockholder  who  borrows  money  of  the 
bank  with  full  knowledge  of  a  usage  not  to  permit 
k  transfer  of  stock  while  the  holder  is  indebted  to 
the  bank,  is  bound  by  such  usage ;  and  neither  he 
Aor  his  assignees,  under  a  voluntary  genera]  assign- 
ttieat,  can  maintain  an  action  agamst  the  bank  for 
refnaing  to  permit  his  stock  to  be  transferred. 
Morgan  v.  Bank  of  JV.  America,  8  S.  &  R.  73. 

1%.  Whether  a  special  assignee,  for  a  valuable 
consideration,  without  notice  of  the  restriction, 
would  be  bound  by  it,  qu.  ?  ib. 

Ii37.  Where  a  bank  nas  established  usages  and 
by-laws,  respecting  demands  on  makers  of  promis- 
sory notes  and  notices  to  indorsers  thereof,  the 
dealings  and  contracts  of  persons  doing  business 
with  such  company  are  to  be  understood  and  en- 
fbrced  according  to  such  usages  and  by-laws. 
lineoln  and  Kennebec  Bank  ▼.  Page,  9  Mass.  155. 
Same  v.  Hammatt,  ib.  159.  Smi&  v.  Whiting,  12 
Mess.  8. 

138.  The  usages  of  a  bank,  at  which  parties  are 
accnstomed  to  transact  business,  concerning  de- 
mand and  notice  on  notes,  Ac,  are  given  in  evi- 
dence, not  as  rules  of  judicial  decision,  but  as 
evid^ce  of  the  contract  of  the  parties,  and  their 
assent  to  such  usages,  and  of  their  waving  their 
strictly  legal  claims,  ib.  Blanehard  v.  HilUard, 
1 1  Mass.  88.  Janes  v.  Fales,  4  Mass.  252.  Widgery 
v.  Munroe,  6  Mass.  450.  Renner  v.  Bank  of  Co- 
lumbia,  9  Wheat  585.  Yeaton  v.  Bank  of  Mexan- 
dria,  5  Cranch,  52.  Bank  of  Colwnbia  v.  Fitzhugh, 
1  Har.  &.  Gill,  239.  Hartford  Bank  v.  Stedman, 
3  Conn.  489. 

139.  Thus  an  indorser  of  a  note,  negotiated  or 
made  payable  at  a  bank,  is  held  to  pay  it,  if  notice 
be  given  to  and  demand  made  of  the  maker  on  the 
day  hffore  or  the  day  af^r  it  falls  due,  or  on  the 
first  day  of  grace,  &c.,  and  proper  notice  to  himself 
of  the  maker's  default,  according  to  the  established 
custom  of  the  bank,  ib.  City  Bank  v.  Cutter, 
3  Pick.  414.  Bank  of  Columbia  v.  Magruder,  6 
Har.  &  J.  172. 

140.  Bo  an  established  custom  that  notice,  &c., 
to  directors  of  a  bank  shall  be  left  on  the  cashier's 
desk,  is  binding  on  the  directors  whose  notes  come 
into  the  bank.     Weld  v.  Oorham,  10  Mass.  366. 

141.  So  of  a  custom  to  make  demand  of  the 
maker  of  a  note  lodged  in  a  bank,  without  pre- 
senting the  note  to  him.  Whitwell  v.  Johnson, 
17  Mass.  452.  City  Bank  v.  CuUer,  3  Pick.  414. 8.  P. 
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Pearson  v.  Bank  of  Metropolis,  1  Pet.  93.   Baborg 
V.  Bank  of  Columbia,  1  Har.dr  Gill,  231. 

142.  In  all  these  cases,  a  knowledge,  express  or 
implied,  of  the  usage,  must  be  brought  home  to  the 
party  who  is  to  be  affected  by  it.  Peirce  v.  Butler, 
14  Mass.  .'iOa.    11  Wheat  431. 

143.  In  Mi/U  v.  Bank  of  U.S.  11  Wheat.  431, 
the  parties  were  not  acquainted  with  the  usage  of 
the  bank;  but  as  the  note  was  made  paya^e  at 
the  bank,  it  was  held  that  the  parties  were  bound 
to  know  its  usages,  and  had  impliedly  agreed  that 
those  usages  should  become  a  part  of  their  contract 

144.  And  this  doctrine  was  afterwards  held  to 
be  applicable  to  the  parties  to  a  bill  of  exchange 
drawn  on  a  person  at  Washington,  on  the  ground 
that  the  bill  would  probably  be  put  into  a  bank, 
there  for  collection.  Bank  of  Washington  v.  Trip- 
Istt,  1  Pet.  25.  See  also  WhitweU  v.  Johnson,  17 
Mass.  452. 

V.  RighU,  Authmly,  and  Uabitity  of  a  Bank. 

145.  The  Bank  of  Lexington  may  prosecute  its 
suits  by  petition  and  summons.  Bank  v.  Tumert 
3  Marsh.  567. 

146.  In  pursuing  the  summary  remedy  given  to 
banks  by  the  Alabama  statute,  the  terms  of  the 
statute  must  be  strictly  observed;  notice  of  a 
motion  for  judgment  must  be  given  under  the 
corporate  seal,  and  the  record  must  show  that  the 
president's  certificate  was  produced,  and  was  under 
that  seal ;  but  it  needs  not  appear  that  the  defen- 
dant was  called  before  juogment  Logwood  ▼. 
Huntsville  Bank,  Minor,  fa. 

147.  By  making  a  note  negotiable  at  bank,  the 
maker  authorizes  the  bank  to  advance,  on  his 
credit,  to  the  holder,  the  sum  expressed  in  the 
note ;  and  it  would  be  a  fraud  on  the  bank  to 
attempt  a  setroff  sgainst  the  note  on  account  of 
transactions  between  the  maker  and  the  holder. 
MandeviUe  v.  Union  Bank,  fye.  9  Cranch,  9. 

148.  A  bank  is  liable  to  an  action  for  wrongfully 
refusing  to  transfer  shares;  and  the  measure  of 
damages  is  the  value  of  the  shares  at  the  time  of 
the  refusal,  with  interest  to  the  time  of  the  ren- 
dition of  judgment.  Hussey  r.  M.  4^  M.  Bank^ 
10  Pick.  415.   See  also,  10  Johnn.iSS.  3  Mass.  364. 

149.  Where  the  owner  of  shares  assigned  them 
to  two  persons,  and  gave  a  power  of  attorney  to 
one  of  them  to  transfer  them  on  the  books  of^the 
bank,  the  power  was  held  to  be  valid,  whether  the 
power  authorized  the  transfer  to  be  made  to  both 
assignees,  or  to  the  attorney  alone ;  and  the  bank 
was  held  not  to  be  liable  for  refusing  to  transfer 
the  shares  to  a  subsequent  attaching  creditor,  t^o 
sold  them  on  execution.  Plymouth  Bank  v.  Bank 
of  Norfolk,  10  Pick.  454. 

150.  A  bank  of  another  state  may  muntain  ^n  ac- 
tion against  its  debtor  in  the  courts  of  Virginia ;  but 
cannot  enforce  a  primary  contract  made  in  Virginia, 
as  by  discounting  notes  or  otherwise.  Bank  of  Ma^ 
tiettav.Pindall,2BMid.4GS.  5e« 4  Johns. Ch. 370. 

'  151 .  A  bank  may  authorize  an  agent  by  vote  of 
the  directors,  without  affixing  the  corporate  seal 
to  his  authority.  Fleekner  v.  Bank  of  the  United 
States,  8  Wheat.  537. 

152.  Where  a  bank  paid  notes  on  which  the 
president's  name  was  forged,  and  did  not  return 
them  till  fifteen  days  afterwards,  it  was  held  that 
it  had  lost  its  remedy  against  the  person  from 
whom  the  notes  were  received.  Gloucester  Bank 
V.  Salem  Bank,  17  Mass.  33. 

153.  Where  gold  coins,  deposited  in  a  bank  for 
safe  keeping,  are  fraudulently  taken  away  by  the 
cashier,  the  bank  is  not  answerable  to  the  owner, 
unless  gross  negligence  is  proved.  Foster  v.  Es- 
sex  Bank,  17  Mass.  479. 

154.  A  bank  is  bound  to  exhibit  its  books  to  a 
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depostor,  on  proper  oceasums,  and  the  offioen 
faarmg  charge  of  them  are,  quoad  hoe,  the  agents 
of  both  parties.    UnUm  Bankw.Kmapp,  3?ick.96. 

155.  A  bank  is,  in  New  York:,  lesally  boond  to 
talte  its  own  bilis  in  payment  of  debts  due  to  it. 
Per  Woodwortkj  J.  Aiagtra  Bank  t.  Rooteteit, 
9  Cow.  409.  AliUr,  in  MassachusetU.  13  Mass. 
236.    See  also  TUIouy.  Britta»,  4  Ualst.  120. 

156.  In  Ohio,  if  a  bank  has  bona  JuU  parted 
with  all  interest  in  a  debt  doe  to  it,  the  debtor  can- 
not pay  the  assignee  in  the  p^>er  of  the  bank. 
FameoaM  t.  R^m,  1  Ham.  931.  S.  P.  HatUneeU, 
4fC.  Btmk  ▼.  timoard^  13  Mass.  235. 

See  Bask  fioras. 

157.  In  New  York,  a  set-off  existing  against  a 
bank  when  it  stops  payment  is  allowable,  though 
the  debt  of  the  bank  becomes  dae  afterwards ;  and 
bills  q£  an  insolvent  bank  are  allowable  in  set-off 
against  the  bank.  Bruyn  v.  lUeeioer,  SfC.  9  Cow. 
413,  nou. 

158.  In  an  action  by  the  receivers  of  a  bank, 
appointed  nnder  the  statnte  of  1825,  to  <'  prevent 
firaudolent  bankruptcies  by  incorporated  compa- 
nies," dtc.,  to  recover  a  note  discounted  at  the 
bank,  and  falling  due  after  the  receivers  are  ap- 
pointed, the  notes  of  the  same  bank,  received  by 
the  defendant  before  his  note  fell  due,  cannot  be 
setoff,  thouffh  he  seasonably  tendered  them  in 
payment,  naactun  v.  Biskon,  3  Wend.  13.  See 
also  Bnm  v.  Reedoer,  ^.  9  Cow.  413,  noU. 

159.  Jnieceiveni  are  trustees  for  the  creditors  of 
the  bank,  and  not  lor  the  bank ;  and  their  appoint- 
ment and  possession  of  notes  due  to  the  bank  is 
an  assignment  of  the  notes  for  the  benefit  of  alt 
the  creditors ;  and  the  receivera  may  maintain  an 
action  in  their  proper  names,  as  indorsees,  with- 
out specifying  their  capacity  as  receivers,  on  a 
note  belonging  to  the  bank,  and  indorsed  in  blank. 
3  Wend.  13. 

160.  An  assignment  of  its  property  by  a  bank, 
after  it  has  stopped  payment,  to  persons  not  offi- 
cers or  stockholders,  in  trust  to  apply  the  proceeds 
to  the  payment  of  all  its  creditors  in  equal  pro- 
portions, is  valid ;  and  its  notes,  purchased  by  a 
debtor  Mler  such  assignment,  cannot  be  set  oft  in 
an  action  against  him.  ib. 

161.  The  mere  insolvency  of  a  bank,  ineor- 
ponted  with  the  usual  powers  of  such  an  institu- 
tion, does  not  convert  its  effects  into  a  trust  fund 
for  its  creditors.  Catlm  v.  Eojrle  Bank.  6  Conn. 
231. 

162.  Therefore  where  the  Eagle  Bank  of  New 
Haven  became  insolvent,  and  the  directors  after- 
wards mortgaged  its  real  estate,  assigned  sundry 

SrSmissorv  notes,  and  paid  a  sum  of  money  to  the 
avings  Bank  in  security  and  j^yment  of  a  debt 
due  to  it  for  moneys  deposited,  it  was  held  that  a 
bill  in  chancery,  brought  by  another  creditor  of  the 
Eagle  Bank  to  have  these  conveyances  set  aside, 
and  all  the  funds  of  the  banf  distributed  ratably 
among  the  creditors,  could  not  be  sustained,  ib. 

163.  In  a  proceeding,  under  the  New  York 
statute  aforesaid,  by  the  attorney  general,  the  fact 
of  the  bank's  insolvency  will  be  considered  as 
proved,  within  the  meaning  of  the  statute,  if,  in 
the  information  filed,  facts  and  circumstances  are 
stated,  verified  by  affidavit  expressing  belief  that 
those  facts  are  true,  and  they  are  of  such  a  char- 
acter as  to  raise  a  fiiir  presumption  that  the  bank 
is  insolvent,  and  are  not  contradicted  nor  ex- 
plained by  the  bank,  on  motion  for  the  appoint- 
ment of  a  receiver,  after  due  notice.  Bank  of 
Columbia  v.  Attorney  Qmural,  3  Wend.  588.  1 
Paige,  511.    S96  1  Hopk.  596. 

164.  A  receiver  may  be  appointed  by  the  chan- 
cellor in  the  first  instance,  without  a  reference  to 
a  master,  dec.,  and  a  direction  to  a  master  not  to 
take  a  nomination  of  any  person  as  a  receiver. 


who  was  an  officer  or  agent  of  the  bank  within 
six  months  pievions  to,  or  at  the  time  of  its  stop 
pingpayment,  is  discreet  and  proper,  ib. 

Im.  The  reoeiven  may  maintain  an  action,  in 
the  name  of  the  bank,  acainst  one  of  its  direcUm 
for  the  penalty  incurred  oy  paying  out  a  portion 
of  the  capital  stock  to  a  stockholder,  though  it  ap- 
pear on  tne  pleadings  that  the  bank  had  Seen  in- 
solvent for  a  year,  had  during  tftat  time  neglected 
to  redeem  its  bills,  and  had  suspended  its  ordina- 
rv  business ;  but  the  declaration  most  aver  that 
the  suit  is  prosecuted  bv  direction  of  the  receivers. 
Bank  of  Jdagara  v.  Jomsoii,  8  Wend.  645. 

166.  Such  suit  may  be  brought  in  the  name  of 
the  corporation,  although  the  statute  declares  that 
any  company  violating  its  provisions  shall  be 
deemed  and  adjudged  to  have  surrendered  its 
rijghts,  &c.,  and  to  be  dissolved.  Under  the  re- 
vised statutes,  receivers  may  bring  actions  in  their 
own  names,  ib, 

167.  The  corporate  rights  of  a  bank  may  be  for- 
feited by  nonuser  or  misuser,  and  an  information 
in  the  nature  of  a  quo  voarranlo  against  a  bank, 
seeking  to  take  away  its  franchise  on  the  groand 
of  such  forfeiture,  may  be  against  the  bank  in  its 
corporate  name ;  and  the  judgment  is  a  judgment 
of  seizure.  People  v.  Hudton  Bank,  6  Cow.  217. 
People  V.  Magara  Bank,  6  Cow.  196. 

168.  Where  a  bank  becomes  insolvent,  and  as- 
signs so  much  of  its  property  to  trustees  for  pav- 
ment  of  its  debts  as  to  prevent  its  resuming  bank- 
ing business,  it  is  equivalent  to  a  surrender  of  its 
corporate  rights;  such  act  destroyiug  the  end 
and  object  for  which  the  bank  was  instituted.  6 
Cow.  217. 

169.  Such  assignment  may  be  alleged  by  the 
attorney  general,  on  an  information  in  the  nature 
of  quo  warranto,  in  general  terms,  without  stating 
how  much  was  assigned,  or  how  much,  or  what 
value,  was  necessary  td  disable  the  bajik  to  re- 
sume its  operations,  ib. 

170.  The  information  may  charge  the  bank 
grenerally  with  usurpation,  and  on  tl^  bank's  set- 
tmg  forth  its  charier  and  justifying  under  it,  the 
attorney  general  may,  without  a  departure,  reply 
the  causes  of  forfeiture  specially.    6  Cow.  196. 

171.  Where  a  replication,  in  such  case,  alleged 
that  the  bank  became  insolvent  by  the  fraud,  nef^ 
lect,  or  mismanagement  of  some  of  them,  or  of 
some  or  all  of  Uieir  officere  or  agents,  stopped 
payment,  and  discontinued  and  closed  their  bank- 
ing operations  for  several  years ;  a  rejoinder,  ad- 
mitting these  facts,  but  averring  that  the  bank«on, 
dec,  resumed  payment,  and  continued  it  ever 
since,  was  held  to  be  sufficient,  ib. 

172.  A  bank's  continuing  its  operations  while 
insolvent,  or  buying  up  its  own  notes  at  a  dis- 
count, will  not  authorize  an  injunction  from  chan- 
cery to  restrain  its  operations.  AUomey  General 
V.  Bank,  1  Hopk.  354. 

173.  Withdrawing  stock  under  the  form  of  loans 
on  private  security,  if  done  with  intent  to  reduce 
the  effective  capital  below  the  amount  required  by 
the  charter,  is  a  violation  of  the  charter.    State  v 
Essex  Bank,  8  Verm.  489. 

174.  On  filing  a  bill  against  the  president  and 
directors  of  an  incorporated  banking  company, 
charging  the  defendants  with  a  fraudulent  abuse 
of  their  trust  in  the  election  of  directors,  the 
court  refused  an  injunction,  before  the  coming  in 
of  the  answers,  to  restrain  the  new  directors,  w£ose 
election  was  colorable  in  law,  from  the  exereise  of 
their  powers,  and  also  refused  to  appoint  commis- 
sioners or  receivers  to  take  char^  of  the  afiairs 
of  the  bank,  there  not  beinz  an  impending  mis- 
chief irreparable  in  case  of  delay.  Ogden  v.  JSTtp, 
6  Johns.  Ch.  160. 

175.  If  notes,  made  payable  at  a  branch  of  the 
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principal  bank,  are  called  in  bv  the  latter,  a  de- 
mand at  the  latter  entitles  the  holder  to  sue  that 
bank  on  non* payment.  NashvUU  Bank  v.  Hen- 
lUrson,  5  Yerg.  104. 

176.  Contracting  debts  or  issuing  bills  to  a  larger 
amount  than  a  charter  allows,  or  issuing,  with  a 
fraudulent  intention,  more  paper  than  the  bank 
can  redeem,  or  embezzling  large  sums  deposited 
for  safe  keeping,  or  making  large  dividends  of 
profits,  while  it  refuses  to  pay  specie  for  its  bills, 
subjects  a  bank  to  a  forfeiture  or  its  charter.  State 
Bank  V.  State,  1  Blackf.  270. 

177.  Where  a  bank,  in  which  a  note  is  depos- 
ited for  collection,  places  it  in  a  notary's  hands,  on 
the  party's  failure  to  pay,  and  the  notary  omits  to 
give  notice  to  the  mdorser,  so  that  lie  is  dis- 
charged, the  bank  is  not  liable  to  the  holder, 
though  the  maker  be  unable  to  pay.  BeUemine  v. 
Bankof  United  States,  I  Miles,  173. 

178.  But  if  the  bank,  contrary  to  custom,  does 
not  employ  a  notary  in  such  case,  but  some  other 
person  as  agent,  and  such  agent  omits  to  give  no- 
tice, the  bank  is  liable.  Uf. 

179.  Where,  bv  mistake,  a  bank  carried  a  note, 
deposited  for  collection,  to  the  depositor's  credit 
OB  his  bank-book,  and  ailerwards  erased  the  credit 
from  his  book,  on  discovering  the  mistake,  and  he 
gave  notice  to  the  bank  that  ne  held  it  responsible 
for  the  amount,  and  the  bank  sued  the  maker  of 
the  note  in  its  own  name,  and  also  sued  his  bail, 
both  of  which  suits  were  fruitless ;  it  was  held 
that  the  bank  had  assumed  the  property  in  the  note, 
and  was  liable  to  the  holder  for  the  amount  of  it. 
WetheriU  v.  Bank  cf  Pmntylvania^  1  Miles,  399. 

180.  If  a  cashier,  as  agent  of  the  bank,  procure 
a  note  by  improper  means  from  the  maker,  and 
contrary  to  the  original  design  of  the  inaorser 
when  he  delivered  it  to  the  maker,  and  lay  it  be- 
fore the  directors  to  be  discounted,  which  is  done, 
the  bank  cannot  recover  of  the  indorser.  Bank  v. 
Irvine^  3  Pennsyl.  250. 

181.  A  gave  a  note  to  a  bank,  payable  in  sixty 
days,  which  was  discounted,  and  he  died  before  it 
feu  due,  having  a  larger  sum  deposited  in  the 
hank  than  the  amount  of  the  note.  Held  that  the 
bank  might,  in  equity,  retain  the  amount  of  the 
note,  though  A  might  owe  to  others  debts  of  a 
superior  dignity.   Ford  v.  Thomionf  3  Leigh,  695. 

182.  If  a  dealer  with  a  bank  has  a  balance  to  his 
credit  on  a  general  cash  account  with  the  bank, 
and  dies  indebted  to  the  bank,  on  a  judgment,  and 
also  on  a  simple  contract,  the  bank  may,  ihdepen- 
dently  of  the  statute  of  set-off,  apply  such  balance 
to  the  simple  contract  debt,  ^ale  Bank  v.  ^rm- 
strong,  A  Dev.519.  In  Delaware,  a  bank  is  bound 
to  apply  deposits  of  the  maker  in  payment  of  his 
note,  or  the  indorser  is  discharged.  McDowell  v. 
Bank,  1  Harring.  369. 

183.  A  debtor  to  the  bank  is  not  absolved  from 
his  obligation  to  pay, because  the  bank  began  opera- 
tions contrary  to  its  charter^  or  failed  to  redeem  its 
notes.     Hughes  v.  Bank  of  Somersett,  5  Litt.  45. 

184.  A'bank,  by  failing  to  demand  payment  of  a 
bill  received  for  collection,  makes  the  bill  its  own, 
and  becomes  liable  to  its  owner  for  the  amount. 
Bank  of  Washington  v.  TripleU,  1  Pet.  25.  S.  P. 
M'Kinster  v.  Ban/i  of  Utica,  9  Wend.  46.  But  the 
debtor's  insolvency  may  be  shown  in  mitigation 
of  damages.    Stotoe  v.  Bank,  3  Dev.  408. 

185.  A  bank  that  collects  a  bill  of  exchange,  on 
its  being  transmitted,  by  tlie  cashier  of  another 
bank,  where  it  was  lodged  for  collection,  with  his 
indorsement  and  a  letter  informing  that  it  was  sent 
for  collection,  is  Uable  to  the  owner^  and  can- 
not set  off  a  claim  amnst  the  bank  from  which 
the  bill  was  rec^ved.  Lawrence  v.  Stoningion 
Bank^  6  Conn.  521. 

186.  On  a  deposit  of  its  own  bills  in  the  Ken- 


tucky Bank,  the  cashier  gave  a  certificate  that 
there  had  been  deposited  to  the  credit  of  W.  $7000, 
subject  to  his  order  on  presentation  of  the  certifi- 
cate. The  bills  deposited  were,  at  the  time  of  the 
deposit,  and  also  at  the  time  when  payment  was 
demanded,  passing  at  fifty  oer  cent,  discount 
On  W.'s  presenting  the  certificate,  the  cashier  of- 
fered payment  in  the  bills  of  the  bank,  which  W. 
refused.  Held  that  W.  was  entitled  to  gold  or 
silver,  the  certificate  expressing  a  ^nend,  and 
not  a  specific  deposit.  'The  transaction  was  held 
to  be  eauivalent  to  receiving  and  depositing  spe- 
cie, ana  if  the  bank  had  not  so  understood  it,  they 
might  have  refused  to  receive  the  deposit,  and 
then  W.  would  have  recovered  specie  to  the  nom- 
inal amount  of  the  bills.  Bant  of  Kentucky  v. 
mster,  2  Pet.  324. 

187.  The  bank  having  offered  to  nay  the 
amount  of  the  certificate,  it  could  not  afterwards 
object  that  W.  should  have  presented  a  check 
there  w'ith   tjr. 

168.  A  special  action  of  assumpsit  may  be 
maintained  by  the  person  entitled  to  a  transfer  of 
stock  against  a  banking  company  who  refuse  to 
permit  the  transfer.  Morgan  v.  Bank  of  A*,  ^mer" 
tea,  8  S.  &  R.  87. 

189.  The  refusal  of  a  bank  to  pay  specie,  and 
the  conseouent  stoppage  of  its  bills,  are  not  suffi* 
cient  eviaence  of  its  insolvency  to  prevent,  on 
that  ground,  a  bona  fide  holder  of  its  bills,  after 
that  time,  from  setting  off  such  bills,  in  a  suit 
against  him  by  the  bank.  Jefferson  County  Bank 
V.  Chapman,  19  Johns.  322. 

190.  The  holder  of  bank  bills  is  entiUed  to  be 
paid  in  specie  upon  demand  made  on  the  bank, 
within  the  usual  banking  hours ;  and  he  is  not 
obliged  to  take  foreign  gold  and  silver  at  the  bank 
count,  but  the  payment  must  be  by  weight.  Suf- 
folk  Bank  V.  Lincdln  Bank.  3  Mason,  1. 

191.  Where  one  bank  holds  the  bills  of  another, 
and  demands  payment,  it  is  not  obliged  to  receive 
its  own  bills  in  payment,  at  the  other's  banking* 
house,  ib. 

VI.    Stockholders'  Rights  and  LMUties. 

192.  A  stockholder  in  a  bank  that  is  authorized 
to  commence  business  with  one  amount  of  stock, 
and  to  increase  the  amount  afterwards,  is  entiUed 
to  subscribe  for  and  hold  the  additional  stock,  in 

{»TQportion  to  his  original  shares ;  and  the  bank  is 
iable  to  him,  if  ito  officers,  or  the  corporation,  re- 
fuse to  allow  him  thus  to  subscribe  therefor ;  an4 
the  measure  of  damages  will  be  the  excess  of  the 
market  value  above  nie  par  value  of  the  number 
of  shares  to  which  he  was  entitled,  with  interest  on 
such  excess.   Gray  v.  Portland  Bank,  3  Mass.  3€4. 

193.  A  bank  may  receive  transfers  of  stock  iq 
payment  of  debts  nreriously  contracted  by  stock- 
holders, and  a  court  of  chancery  will  not,  at  a  re- 
mote subsequent  time,  compel  the  stockholder  to 
reinstate  his  stock.  Taylor  v.  Miami  Exporting 
Company,  6  Ham.  218. 

194.  A  stockholder  of  a  bank  transfers  his 
shares  to  the  corporation  by  a  writing  absolute  in 
form,  and  surrenders  his  certificate  of  stock,  an4 
at  the  same  time  leaves  with  the  cashier  an  agree- 
ment, in  which,  after  reciting  that  he  had  trans- 
ferred the  shares  as  collateral  security  for  the  pay- 
ment of  a  certain  note  to  the  bank,  be  covenants 
that  if  the  note  shall  not  be  duly  paid,  the  bank 
may  sell  the  shares  and  apply  the  proceeds  to  the 
payment  of  the  note,  and  noM  the  surplus  to  his 
use :  he  pays  interest  from  time  to  time  upon  the 
note  after  it  has  fallen  due,  and  continues  to  re- 
ceive the  dividends  upon  the  shares.  Held  that 
he  is  still  a  member  of  the  corporation.  Mef 
chants*  Bank  y.  Cook,  4  Pick.  405 
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195.  A  ■obscriber  for  90  iMnk  shares,  of  $100 
each,  paid  $2750  towarda  ao  instalment  of  80 
per  cent,  and  drew  a  draft  in  faror  of  the 
Da^k  for  the  balance,  and  transferred  to  the 
bank  all  his  right,  &c.,  in  his  shares,  (excepting 
and  resenring  the  sum  be  had  paid  in  monej,)  as 
collateral  security  for  payment  of  the  draft.  The 
draft  was  not  paid,  nor  did  the  bank  pass  to  the 
subscriber's  credit  any  stock,  nor  give  him  any 
certificate  for  shares.  Held  that  the  subscuber 
was  once  an  owner  of  the  shares,  and  that  the 
effect  of  the  reservation  in  his  conveyance  to  the 
bank  was,  that  an  amount  equal  to  34  shares, 
of  the  par  value  of  $80  a  sl^re,  remained  his 
property,  and  was  liable  to  be  sold  on  an  exe- 
cution against  him.  HuMny  v.  M.  and  M.  Bank^ 
10  Pick.  415. 

196.  The  application,  by  the  bank,  of  the 
j|2750  to  an  account  of  the  subscriber  which  was 
independent  of  the  shares,  was  held  to  be  unauthor^ 
ized,  and  not  to  affect  his  title  to  the  shares,  ih, 

197.  A  bank  in  Philadelphia  received  from  a 
firm  in  that  city,  one  member  of  which  was  a  di- 
rector of  the  bank,  two  drafb^  payable  to  their  own 
order,  and  indorsed  by  them,  pavable  10  days 
after  sight,  upon  two  houses  in  Virginia,  to  oe 
transmitted  for  collection,  with  insfructions  as  to 
the  manner  of  presentment.  The  cashier  in- 
dorsed the  drafts,  making  them  payable  to  the 
cashier  of  the  Bank  of  Virginia,  and  enclosed 
them  in  a  letter  to  that  cashier,  stating  that  "  the 
bills  are  enclosed  for  our  account.*  The  drafts 
were  entered  in  short,  by  the  Philadelphia  Bank, 
in  the  bank  book  of  the  depositors.  After  time 
sufficient,  according  to  usaffe,  had  elapsed,  the 
note  clerk  extended  the  drafts  in  the  book  of  the 
bank  to  the  depositors*  credit,  and  at  their  request, 
they  were  shortly  afterwsrds  extended  in  their 
book.  Several  months  afterwards,  the  depositors 
first  learned  that  the  drafts  were  not  paid,  and 
the  Philadelphia  Bank  had  knowledge  of  that 
fact  18  or  19  days  later.  In  the  mean  time, 
the  depositors*  bank  book  had  been  settled-  sev- 
en times.  One  of  the  depositors,  on  offering  to 
transfer  his  stock  in  the  oank,  was  refused  per- 
mission, under  the  statute  of  1820,  which  provides 
that  no  stockholder  indebted  to  the  bank  for  a 
debt  actually  due  and  unpaid  shall  be  authorized 
to  transfer  liis  stock,  or  receive  a  dividend,  till 
such  debt  is  discharged,  or  secured  to  the  satisfac- 
tion of  the  directors.  The  stockholder  sued  the 
bank  for  this  refusal  to  allow  the  transfer  of  his 
stock,  the  drafts  not  having  been  tendered  to 
the  firm.  On  these  facts,  it  was  held  that  the 
plaintiff  could  not  recover ;'  that  the  bank  had 
done  its  doty  in  relation  to  the  driufts ;  that  the 
settlement  of  the  depositors*  books  did  not  alter 
the  rights  of  the  parties ;  that  the  extension  of 
the  drafts,  in  the  (Mink  books,  Uiough  equivalent 
to  payment,  yet  being  by  mutual  mistake,  was  not 
binding ;  and  that  the  refusal  to  permit  a  transfer 
of  the  stock  was  well  warranted.  Mechanics' 
Bank  v.  £arp,  4  Rawle,  384. 

198.  Where  part  of  the  stockholders  gave  a 
bond  to  the  others,  conditioned  to  *<  pay  aU  debts 
owing  by  the  companpr,*'  it  was  held  that  there 
coulcTbe  no  recovery  for  failure  of  the  obligors  to 
pay  off  the  circulating  notes  of  the  bank.  The 
obligees  must  first  stop  the  circulation  of  the 
notes,  by  redeeming  them,  or  making  them  ex- 
hibits in  the  suit,  and  causing  them  to  be  with- 
drawn from  circulation.  Pward  v.  Stockholders, 
&c.  4  J.  J.  Marsh.  52. 

199.  B  being  indebted  to  a  bank  for  a  loan,  and 
being  the  owner  of  380  shares  of  its  stock,  em- 
powered the  president  to  transfer  the  shares  to 
himself  in  trust  for  the  bank,  to  secure  the  pay- 
ment of  the  debt  and  interest.    The  bank  after- 


wards calfed  on  each  stockholder  to  pay  a»  h  Aa/ 
ment  on  each  share,  which  B  failed  to  do.  After- 
wsrds the  president  re-transferred  the  stock,  and  B 
paid  the  loan  with  interest.  Between  the  time  for 
paying  the  instalment  and  the  re-transfer,  the 
bank  declared  two  dividends,  to  recover  which  B 
bron^^ht  assumpsit.  Held  that  bis  neglect  to  pay 
the  instalment  forfeited  his  claim  to  those  divi- 
dends, and  that  the  action  could  not  be  sustained. 
Marine  Bank  of  Baltimore  v.  Biays,  4  Har.  &  J. 
338. 

200.  Though  a  defendant  may  avail  himself  of 
any  fraud,  ^kc.,  practised  on  him  as  an  individual, 
yet  he  cannot,  as  a  stockholder,  claim  an  allow- 
ance, in  an  action  by  the  bank  against  him  as  in 
dorser  of  a  note,  for  any  mismanagement  of  the 
officers  of  tM  bank.  yVhitUngtOH  v.  Farmers* 
Bank,  &c.  5  Har.  &  J.  480. 

201.  He  cannot  give  evidence  that  there  was 
not  a  sufficient  number  of  the  directors  of  tha 
bank  present,  at  the  time  of  making  a  certain  or- 
der, competent  to  transact  business  of  that  de- 
scription; and  that  funds  had  been  withdrawn 
from  the  bank  under  that  order,  when  the  charter 
required  a  greater  number  of  directors,  whereby 
he,  as  a  stockholder,  had  been  deprived  of  a  divi- 
dend on  his  stock,  t^. 

202.  He  may  set  off,  against  the  claim  of  « 
bank,  any  money  be  has  in  the  bank,  or  any  divi- 
dends or  profits  declared  to  be  due  to  him  as  a 
stockholder;  but  he  cannot  be  allowed  for  the 
value  of  his  stock.  Nor  is  money  illegally  drawn 
from  the  bank  to  be  considered  as  in  the  vaults  for 
the  benefit  of  its  stockholders  and  creditors,  ib. 

203.  A  defendant  cannot  retain  in  his  hands 
the  amount  specified  in  the  promissory  note  on 
which  the  action  is  brought  by  a  bank,  although 
the  bank  may  have  in  its  possession  money,  divi« 
dends  of  stock,  or  other  profits,  to  the  same  or 
greater  amount,  belonging  to  the  defendant ;  he 
can  only  claim  to  have  deducted  from  the  note, 
money,  or  other  funds,  in  the  possession  of  the 
bank,  belonging  to  him.  ib, 

204.  If  stockholders,  while  their  charter  is  in 
force  and  their  bills  in  free  circulation,  should  di- 
vide and  withdraw  their  capital,  so  that  their 
debts  could  not  be  paid,  they  would  be  liable  to 
the  persons  thereby  injured.  Per  Jackson,  J.  15 
Mass.  519.  But  where  the  capital  stock  of  a  bank 
was  divided,  after  its  charter  had  expired,  so  that 
funds  were  not  left  to  pay  iU  debts,  it  was'held 
that  an  action  would  not  lie  against  an  individual 
stockholder,  who  had  received  his  proportion 
of  the  dividends.  Vose  v.  Grani,  15  Mass.  505. 
Spear  v.  Qrantf  16  Mass.  9. 

205.  A  stockholder  may  sustain  a  bill  in  equity 
against  the  corporation,  the  directors,  and  other 
stockholders,  on  allegation  of  fraudulent  practices. 


join  individual  stockholders  with  the  corporation, 
may  pray  for  an  account  of  stock  and  funds, 
and!  for  restoration  of  whatever  has  been  fraudu- 
lently withdrawn  fh>m  the  common  stock.  Tat^ 
lor  V.  Miami  Exporting  Co.  5  Ham.  165.  See 
15  Mass.  522. 

206.  Where  a  bank  divided  amonf  ite  stock- 
holders three  fourths  of  its  capital  stock,  before  its 
charter  expired,  and  did  not  provide  funds  ade- 

auate  to  meet  its  outstanding  notes,  it  was  held 
bat  a  bill  in  equity  might  be  maintained  by  some 
of  the  holders  of  the  notes  against  some  of  the 
stockholders,  the  impossibiUty  of  bringing  all 
before  the  court  being  sufficient  to  dispense  with 
the  ordinary  rule  of  making  all  partieain  interest 
parties  to  the  f uit.  Woodr.  Dummer,  3  Mason 
308. 
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9Q7.  The  decree,  in  luch  ease,  against  the 
etockholdera  before  the  court,  should  be  only  for 
their  oonbribntor^r  share  of  the  debt,  in  the  pro- 
portion which  their  stock  bore  to  the  whole,  w. 

208.  Fraud,  in  the  original  subscription  of  stock, 
between  the  subscribers  and  the  commissioners, 
&c.,  cannot  injuriously  affect  subsequent  bona 
fide  holders  without  notice.  Minor  y.  Meehanies* 
Btmk,  dec.  1  Pet.  46. 

909.  A,  who  was  a  stockholder  in  a  bank  to 
which  he  was  indebted  both  for  an  instalment  on 
the  stock,  and  also  on  a  note  discounted,  gave  % 
power  of  attorney  to  B  to  receive  the  dividend, 
and  another  power  to  B  to  transfer  the  stock  to 
C,  who  placed  in  B's  hands  a  sum  of  money  to 
pay  the  mstalment.  B,  after  depositisg  the  money 
to  his  own  credit,  drew  a  check  in  favor  of  A, 
which  was  applied  to  the  payment  of  the  instal- 
ment, no  notice  being  given  to  the  bank  of  the 
power  to  transfer  the  stock  to  C.  Held  that  C 
was  not  entitled  to  a  transfer  of  the  stock,  until 
the  debt  due  by  A  on  the  note  was  paid,  nor  to  a 
return  of  the  money  paid  for  the  instalment. 
Rofers  v.  HmUingdan  Bank,  IS  S.  4k  R.  77. 

210.. Where  tl^  charter  of  a  bank  makes  a 
•tookholder  personally  liable,  an  action  of  debt 
lies  against  mm  by  the  holder  of  a  dishonored  bank 
Bote.    BuUard  Y.  BeUf  I  Muon,  242, 

VII.    Tax  on  Banks. 
See  dtfms,  77.    Fost^  VIII. 

211.  The  legislature  of  a  state  may  constitu- 
tionally impose  a  tax  on  the  capital  stock,  dec.,  of 
a  bank  preyionsly  incorporated  by  it,  unless  the 
right  has  been  expressly  relinquished.  Portland 
Bank  y.  Apthorp,  IS  Mass.  352.  Promdmes  Bank 
y.  BiUingt,  4  ret.  514.  Jvdsan  y.  StaUy  Minor, 
160. 

212.  Under  the  New  Jersey  statute  of  Novem- 
ber, 1810,  to  tax  bank  stock,  although  the  capital 
of  the  bank  may  have  been  diminished  by  losses, 
yet  the  tax  must  be  paid  upon  the  whole  amount 
of  the  capital  stock  subscribed  and  paid  in.  Cror' 
dan  y.  JVeio  Brwutoiek  Bank,  1  Halst.  100. 

213.  But  where  the  legislature  reduces  the 
shares  pf  the  stock  two  filths,  it  is  in  effect  de- 
claring that  the  capital  is  reduced  two  fifths,  and 
the  bank  shall  only  pay  tax  on  the  remaining 
three  fifths,  ib. 

214.  It  is  not  necessary  for  the  treasurer  to 
give  notice  to  a  bank  of  the  amount  of  the  tax 
assessed  upon  it  before  making  hu  return  to  a 
justice  of  the  supreme  court,  for  the  purpose  of 
obtaining  a  warrant  of  distress  under  the  statute. 
Den  v.  HelmeSf  2  Pen.  1050. 

215.  A'recital,  in  such  justice's  warraflt,  that  a 
return  was  made  to  him  by  the  treasurer,  is  prima 
facie  evidence  that  the  return  required  by  the  stat- 
ute was  made.  ib.  • 

216.  The  president  of  a  bank  is  not  liable  in 
his  private  capacity  for  the  penalty  imposed  by 
the  Alabama  statute  of  ISH),  for  not  paying 
taxes  due  from  the  bank.  Judion  y.  State,  Mi- 
nor, 150. 

217.  In  the  summary  proceeding  prescribed 
against  the  president  for  a  penalty  for  such  de- 
fault of  the  bank,  the  bank  must  bte  described  by 
its  name  of  incorporation,  ib. 

218.  A  bank,  located  in  a  yillage  authorized  to 
raise  money  by  tax  for  certain  purpoees,  b  liable 
to  pay  its  proportion  of  the  yillage  taxes,  and  its 
real  and  personal  property  is  accordingly  subject 
to  taxation.  Omiario  Bank  y.  BvnndL  10  Wend. 
186. 

,  219.  Such  a  bank  may  be  assessed  for  a  yillage 
tax  yoted  before  it  went  into  operation,  ii^  before 
the  assessment  is  made,  it  derives  an  iACome  ^rom 


its  capital  stock.  Oswego  Bank  v.  Osioego  Vil- 
lage, 12  Wend.  644. 

*J3Q.  A  stock  corporation,  having  its  office  for 
business  within  the  bounds  of  a  viflftge,  is  an  in- 
habitant within  the  act  directing  village  taxes  to 
be  assessed  on  the  freeholders  and  inhabitants  of 
the  village.    10  Wend.  186. 

221.  Banks  are  not  liable,  in  New  York,  to  be 
assessed  to  work  on  the  highways.  Bank  of  Itk" 
aca  y.  King,  12  Wend.  390. 

222.  By  the  charter  of  the  Commercial  Bank 
of  Cincinnati,  no  tax  of  more  than  four  per  cent, 
on  the  dividends  can  be  levied  on  the  bank  or 
ita  business.  State  v.  Commercial  Bank,  7  Ham. 
(Part  I.)  125. 

-  223.  Stock  standing  on  the  books  of  the  Bank 
of  Newborn,  in  the  name  of  the  president  and  di- 
rectors of  the  Literary  Fund,  is  stock  held  by  tlie 
state,  within  the  meaning  of  the  statute  extending 
the  charter  of  that  bank,  and  therefore  is  not  sub- 
ject to  taxation.    State  v.  Bank  of  Jfewbem,  3  Dev . 
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VIII.    Bank  of  the  United  States. 


224.  Congress  has  authority,  by  the  constitu- 
tion, to  incorporate  a  bank ;  and  tne  act  of  April, 
1816,  "  to  incorporate  the  subscribers  to  the  Bank 
of  the  United  States,"  is  a  law  made  in  pursuance 
of  the  constitution.  JfCuUock  v.  Maryland,  4 
Wheat.  316.  Magill  y.  Parsons,  4  Conn.  317. 
United  States'  BaA  y.  Roberts,  ib.  323.  Same  v. 
Mfrtkumberland,  &c.  Bank,  ib.  333.  Common' 
wealtk  v.  Morrison,  2  Marsh.  75. 

225.  The  bank  has  a  constitutional  right  to  es- 
tablish its  branches,  or  offices  of  discount  and 
deposit,  in  any  state,  ib. 

226.  The  stete  yithin  which  such  branch  may 
be  established  cannot  constitutionally  tax  it,  nor 
pass  any  law  to  control  or  impede  its  operations, 
or  the  operations  of  the  parent  bank.  4  Wheat. 
tcftt  sup.  State  v.  BuehaTuin,  5  Har.  &,  J.  362. 
Osbom  y.  Bank  of  United  States,  9  Wheat.  TSB. 
Bvlmo  y.  City  Council,  1  N.  d&  M.  527. 

227.  This  doctrine  does  not  apply  to  a  tax  on 
the  real  property  of  the  bank,  in  common  with 
other  reafproperty  in  a  state,  nor  to  a  tax  on  the 
interest  or  the  citizen  of  a  state  in  the  bank,  in 
common  with  other  similar  property  throughout 
the  state.    4  Wheat,  and  1  N.  &  M.  ubi  sup. 

228.  A  tax  on  the  dividends  arising  from  stock 
in  the  United  States  Bank,  owned  b^  citizens  of  a 
state  by  whose  authority  the  tax  is  assessed,  is 
eonstitutional.    State  y.  CoUector,  2  Bailey,  654. 

229.  The  ninth  rule  of  the  fundamental  articles 
in  the  charter  of  the  bank  does  not  prohibit  the 
bank  from  discounting  promissory  notes,  or  re- 
ceiving a  transfer  of  notes  in  payment  of  debts 
due  to  it  Fleekmr  v.  Bank  of  United  States,  8 
Wheat.  338.  UnUed  States  Bank  y.  Jforton,  3 
Marsh.  422. 

230.  The  Bank  of  United  SUtes,  like  all  banks 
not  restricted  by  charter,  and  like  aU  private  bank- 
ers, may,  on  discounting  bills  and  notes,  lawfully 
deduct  the  leml  interest  from  the  amount  of  the 
bill,  dec.,  at  ue  time  of  discounting.  8  Wheat. 
338. 

231.  The  clause  in  the  act  of  1816  incorporating 
the  United  States  Bank,  whicli  authorizes  the 
bank  to  sue  in  the  courts  of  the  United  States,  is 
walHnted  by  the  third  article  of  the  constitution, 
which  declares  that  *'  the  judicial  power  shall  ex- 
tend to  all  cases  in  law  and  equity  arising  under 
the  constitution,  the  laws  of  the  United  States,'* 
&e.,  and  giyes  to  the  circuit  courts  jurisdiction  of 
all  suits  brought  by  or  against  the  hank.  Osbom 
y.  Bank  qf  UnUfd  States,  9  Wheat  738.  MagiU 
T.  Parsons,  4  Conn.  317. 
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232.  The  circuit  courts  may  restrain,  bj  injunc- 
tioQ,  any  attempt  of  the  omcera  or  agents  of  a 
state  to  enforce  against  the  property  of  the  bank  a 
law  imposing  a  tax  on  it.    "9  Wheat.  738. 

233.  And  have  jurisdiction  of  suits  brought  by 
the  bank  aeainst  a  bank  incorporated  by  a  state 
law,  and  of  which  the  state  is  a  stockholder  to- 
gether with  individuals  who  are  citizens  of  a  state 
of  which  some  of  the  stockholdera  of  the  United 
States  Bank  are  also  citizens.  Bank  cf  United 
Statu  y.  Planters*  Bank  of  Georgia,  9  Wheat.  904. 

234.  This  bank  may  sue  in  the  circuK  courts  as 
indorsee  or  bearer  ot  a  note,  though  the  original 
payee  or  indorser  was  a  eitisen  ofthe  same  state 
with  the  defendant,  and  could  not  have  sued  in 
those  courts,  ik. 

235.  The  district  court  of  the  United  States  for 
the  stute  of  Alabama  has  not  juiiadiction  of  suits 
brought  by  this  bank.  United  States  Bank  r.  Mar- 
tiny  S  ?ei.  479. 

236.  The  bank  cannot  remove  a  cause  from  a 
state  court  to  the  circuit  court,  under  the  twelfth 
section  of  the  judiciary  act  of  1789.  Ludlow  ▼. 
Kidd,  3  Ham.  48.  StaU  ▼.  Common  PUaSj  &c.  3 
Ham.  49. 

237.  Though  the  charter  of  the  bank  only  for- 
bids the  taking  of  more  than  six  per  cent,  interest, 
without  declaring  a  contract,  on  which  greate^ 
interest  is  reserved  or  taken,  to  be  void,  jet  it  is 
void  on  general  principles.  United  States  Bank  v. 
Owens,  2  Pet.  538.     See  8  Wheat.  355. 

238.  The  act  of  February,  1791,  incorporating 
the  first  bank  of  the  United  States,  did  not  confer 
on  the  bank  the  right  to  sue  in  the  courts  of  the 
United  States.    Bank  v.  Deveaux.  5  Cranch,  61. 

239.  Where  all  the  property  of  that  bank  was 
assigned,  by  general  assignment,  in  trust  for  the 
liquidation  or  its  concerns,  a  ngdi  in  euuity  was 
maintainable  by  the  assi^^nees  afifainst  tne  parties 
to  notes  which  bad  been  indorsed  to  the  bank,  and 
become  its  property.  Ltnoz  v.  Roberts,  2  Wheat. 
373. 

240.  But  quote,  whether  the  assignees  could 
maintain  an  action  at  law  on  such  notes,  if  not 
specially  indorsed  or  assigned  to  them  ?  ib. 

IX.    Ckuhiers*  and  Clerks'  Bonds,  and  Remedy 

thereon, 

241.  A  misnomer  ofthe  corporation,  in  the  offi- 
cial bond  of  a  cashier,  by  tne  omission  of  the 
words  "  and  company,"  does  not  vitiate  the  bond. 
Pendleton  v.  Bank  of  Kentucky,  1  Monr.  175. 

242.  A  bond  to  secure  the  faithful  performance 
of  a  ca9hier*8  official  duties  may  be  shown  to  have 
been  approved  by  the  directors  (according  to  the 
rules  prescribed  in  the  charter  of  the  bank^  by 
presumptive  evidence  ;  a  record,  or  other  written 
evidence,  of  such  approval,  not  being  necessary  — 
Marahall,  C.  J.,  dissenting.  Bai^  of  United  States 
V.  Dandridgt,  12  Wheat.  64.     S.  P.  Union  Bank 


V.  Ridgefy,  1  Har.  &  Gill,  413.  429. 

243.  Where  a  board  of  directore,  by  a  vote,  ap- 
proved of  two  peraons  as  sureties  in  a  bond  to  be 


given  by  the  cashier,  and  a  bond,  dutv  executed 
bv  tliem  and  the  cashier,  was  aflerwards  found  in 
the  possession  of  the  president,  it  was  held  that 
there  was  a  sufficient  acceptance  thereof  by  the 
corporation.  Dtdkam  Bank  ▼.  Chickering,  3  Pick. 
335.    S.  P.  1  Har.  &  Gill,  itbi  sup. 

244.  If  a  cashier  is  duly  appointed,  and  periCit- 
ted  to  act  in  his  office  for  a  long  time,  under  the 
direetora'  sanction,  his  bond  need  not  be  accepted 
according  to  the  terms  of  the  charter,  in  order  that 
he  may  enter  lawfully  on  the  duties  of  his  office, 
and  render  his  sureties  responsible  for  his  breach 
of  duty.  Bank  of  United  States  v.  Dandridge,  12 
Wheat.  64 


245.  A  bond  for  faithful  performance  of  a 
cashier's  duties,  "  so  long  as  he  shall  continue  in 
said  office/*  extends  to  a  breach  of  duty  commit- 
ted nine  yean  after  its  date ;  he  having  been  duly 
chosen  cashier  several  times,  and  having  acted  as 
such  ever  after  bis  firet  election  ;  it  not  appearing 
in  the  bond,  nor  in  the  charter,  nor  in  the  regula- 
tions of  the  bank,  that  his  offise  was  annual.  3 
Pick,  and  1  Har.  &  Gill,  ubi  sup, 

246.  But  where  a  bank  charter  limits  the  du- 
ration of  the -bank  to  a  certain  period,  and  a  bond 

48  given  to  secure  the  cashier's  good  conduct,  the 
bond  must  have  the  same  limitation :  and  the 
surety  is  not  liable  for  a  breach  of  it  by  the  cashier 
after  that  period,  though  the  charter  be  extended, 
by  the  legislature,  beyond  its  first  limitation.  1 
Har.  A  Gill,  434. 

247.  Where  a  bank,  pursuant  to  its  liy-laws,  re- 
quired the  cashier  to  renew  his  bond,  and  the 
order  requiring  the  renewal  provided  that  the  pre- 
vious  bond  should  not  thereby  be  impaired   until 

fiven  up  to  be  cancelled,  it  was  held  that  the 
rst  bond,  remaining  uncancelled,  remained  tA 
for^  after  the  second  was  executed.  Pendleton 
V.  Bank  ofKenhwky,  1  Monr.  177. 

248.  Where  a  bank  charter,  which  was  origi- 
nally limited  to  seven  yean*  continuance,  was 
afterwards  extended  for  the  further  term  of  twenty'> 
five  ^eara,  it  was  held  that  the  cashier's  sureties 
on  his  original  bond  were  not  liable  for  his  de- 
faults af\er  the  time  of  such  extension.  Tkomp' 
son  V.  Young,  2  Ham.  334.  And  where  judg- 
ment had  been  recovered,  on  account  of  such 
defaults,  against  the  surviving  sureties,  it  was 
held  that  they  had  no  claim  for  contribution 
against  the  representatives  of  a  deceased  surety. 

249.  Where  it  is  a  cashier's  duty  to  be  sworn 
before  entering  on  the  performance  of  his  official 
business,  it  is  a  breach  of  the  condition  of  his 
bond  *<  to  perform  all  the  duties  of  cashier,"  if  he 
is  not  sworn  before  he  acts  officially.  The  bond  it 
not  avoided  by  his  omitting  to  be  sworn.  State 
Bank  v.  Cketwood,  3  Halst.  1. 

250.  In  order  to  charge  a  cashier's  sureties,  it  is 
not  necessary  to  give  tnem  notice  when  damages 
are  caused  by  his  default,  ib. 

251.  A  bond  well  and  truly  to  execute  the  du- 
ties of  <$ashier  or  teller,  includes  not  onlv  honesty, 
but  reasonable  skill  and  diligence.  If  therefore 
he  perform  those  duties  negligently  and  unskil- 
fully, or  if  he  violate  them  from  want  of  capacity 
and  care,  the  condition  of  his  bond  is  broken,  and 
his  snreties  are  liable  for  his  misdoings.  Minor  v. 
Mechanics*  Bank,  1  Pet.  46.  State  Bank  v.  CAfl- 
wood,  3  Halst.  25.  Barrington  v.  Bank  of  Wash- 
ington, M  S.  &  R.  405.  ,Smeriean  Bank  y.Jidams, 
12  Pick.  303. 

252.  In  assigning  a  breach  of  such  bond,  it  is 
sufficient  to  allege*  that  the  principal  obligor  has 
received  money  for  which  he  has  not  accounted; 
and  evidence  Uiat  he  had  the  character  of  an  hon- 
est, careful,  and  vigilant  officer,  and  that  similar 
losses  by  bank  efficera  are  frequent,  and  that  the 
direetora  have  expressed  their  belief  that  the  losa 
in  question  was  caused  by  accidental  over-pay- 
ments, and  that  they,  afler  the  loss,  continued 
to  employ  him,  &c.,  is  not  sufficient  to  sustain 
a  rejoinder  averring  tliat  the  loss  was  by  ac- 
cidental over-payments,  &*.  American  Bank  v. 
Adams,  12  Pick.  303.  Whether  such  rejoin- 
der,  if  duly  proved,  shows  m  legal  defence, 
^iMsra.  ib. 

253.  Such  bond  coven  all  defaults  in  the  dnties 
annexed  to  such  office,  from  time  to  time,  by  those 
who  are  authorized  to  control  the  afikira  of  the 
bank;  and  the  sureties  enter  into  the  oontraci 
with  reference  to  tha  righu  and  authority  of  tht 
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I^resldent  And  direeton,  under  the  oharter  and  by- 
aw0.     1  Pet.  46. 

254.  A  b«nk»  anthorized  to  make  by-laws,  and 
to  take  bond  from  the  caahier  for  the  '*  ftithfiil 
dischar^  of  the  duties  of  hia  offioe/*  may  take  a 
bond  with  condition  that  he  shall  perform  the  du- 
ties of  his  office  according  to  law  and  the  by-laws 
of  the  institution,  and  that  he  shall  not  make 
known  any  secrets,  or  the  state  of  the  funds,  &c., 
to  any  person  except  the  directors,  4kc.  As  these 
things  may  be  required  of  the  cashier  by  the  by- 
laws, they  may  be  required  in  the  bond.  Bank 
of  Carlisle  ▼.  Hopkins,  1  Monr.  245. 

255.  The  Pennsylyania  statute  of  1814,  ineor^ 
porating  certain  bainks,  authorised  the  directors  to 
make  by-laws  for  the  government  of  the  bank, 
and  made  it  the  duty  of  the  directors  to  take  such 
security  for  the  eood  behavior  of  the  officers,  as 
the  by-laws  should  prescribe;  and  a  by-law  of  the 
directors  declared  that  the  cashier  should  give 
bond  to  the  bank  in  a  certain  sum,  with  one  or 
more  sureties  to  be  approved  by  the  board,  and 
**  the  first  book-keeper  in  six  thousand  dollars." 
It  was  held  that  a  bond  given  by  two  sureties  for 
the  first  book-keeper,  accepted  by  the  board,  was 
binding  on  the  sureties,  although  the  book-keeper 
was  not  joined  in  the  bond.  Bank  of  JVT.  Liberties 
y.  Oassen,  12  S.  &  R.  306. 

SS6.  The  sureties  of  an  aoeountant  of  a  bank, 
in  a  bond  for  his  fkithfUl  performance  of  the  duties 
of  that  office,  are  not  liable  ibr  moneys  taken  by 
him  from  the  teller's  drawer,  without  his  consent 
or  knowledge,  the  accountant  not  being  intrusted 
with  any  moneys  of  the  bank,  nor  put  in  posses- 
sion of  them,  as  aocoontant.  Allison  v.  Farmers* 
Bank,  6  Rand.  204. 

257.  A  cashier's  bond,  conditioned  *'  safely  to 
keep  all  moneys,'*  &,g.,  cloes  not  render  the  obli- 
eors  responsible  for  money  violently  robbed  from 
Sim  while  in  the  discharge  of  his  duty.  HiaUs- 
ffiUe  Bank  v.  HiU,  1  Stew.  201. 

258.  Where  a  ccshier  exceeded  his  power,  by 
changing  the  securities  of  the  bank,  without  the 
knowle<^  of  the  directors,  his  sureties  were  held 
to  be  liable ;  but  the  measure  of  damages,  in  a 
suit  on  the  bond,  was  held  to  be,  not  uie  abso- 
lute amount  of  the  original  securities,  but  the 
probable  amount  that  would  have  accrued  from 
Ihem,  if  they  had  not  been  changed.  Barrington 
T.  Bank  of  Washington,  14  S.  &,Ji.  405. 

259.  No  act  or  rote  of  directors,  contrary  to 
their  duties,  and  in  fraud  of  stockholders'  rights 
and  interests,  will  excuse  the  cashier  or  his  sure- 
ties for  violating  the  stipulations  in  his  bond,  well 
and  truly  to  execute  the  duties  of  his  office.  Minor 
T.  Mechanics*  Bank,  1  Pet.  46. 

260.  In  Union  Bank  v.  Clossey,  10  Johns.  271, 
the  condition  of  a  bond,  that  a  clerk  in  the  bank 
should  well  and  faithfully  perform  the  duties  as- 
signed to,  and  trust  reposed  in  him,  as  first  teller, 
was  held  to  apply  to  his  honesty,  but  not  to  his 
ability ;  and  his  sureties  were  declared  not  to  be 
responsible  for  a  loss  arising  fh>m  his  mistake. 

261.  But  if,  in  such  case,  the  teller  conceal  de- 
ficiencies that  at  first  arose  from  mistake,  and 
make  false  entries  in  the  books^  for  the  purpose 
of  concealment,  it  is  a  breach  of  the  bond,  ana  his 
sureties  are  liable  for  the  loss  sustained  in  conse- 
quence of  such  fraudulent  conduct.  Union  Bank 
y.  Clossey,  11  Johns.  182. 

262.  Where  a  statute  prohibited  any  bank  from 
issuing  bills  payable  at  any  place  except  at  the  bank, 
and  a  cashier,  on  receiving  bills  not  proved  to  have 
been  issued  aflei^he  statute  was  passed,  (which  had 
been  taken  up  and  paid  by  another  bans,  at  which 
they  were  made  payable,)  put  them  again  into 
slrcutation  for  hia  own  use;  it  was  held  to  be  a 
breach  of  his  bond  given  for  the  faithful  perform- 


ance of  his  duty,  for  which  his  sureties  were  liable. 
Dedham  Bank  v.  Chickering,  4  Pick.  314. 

263.  jSliter,  where  he  embezzled  new  bills,  made 
by  consent  of  the  directors,  and  intended  to  be 
privately  kept  and  surreptitiously  issued  by  him, 
after  tlie  statute  was  passed,  and  m  direct  violation 
of  it,  such  bills  not  beinflr  intended  to  make  part  of 
the  ostensible  funds  of  the  bank,  and  net  being 
entered  on  its  books,  nor  noticed  in  the  half-yearly 
returns  to  the  governor  and  council,  ib. 

264.  Nor  are  a  cashier's  sureties  liable  on 
his  bond  for  his  not  accounting  to  the  bank  for 
their  money  collected  by  him  as  an  attorney  at 
law.  t6. 

2^.  Nor  for  his  surreptitiously  conveying  his 
shares  in  the  bank  to  a  third  person,  by  means  of 
blank  certificates  signed  by  the  president  and  de- 
posited in  the  camier's  hands,  though  he  had 
previously  pledged  the  shares  to  the  bank  as  secu- 
rity for  the  payment  of  his  notes,  ib, 

266.  But,  in  such  case,  the  bank  may  apply, 
towards  payment  of  the  cashier's  notes,  a  balance 
standing  on  its  books  in  his  favor,  instead  of  apply- 
ing it  for  the  sureties*  benefit,  in  reducing  damages 
for  breach  of  the  bond.  ib. 

267.  As  a  cashier  has  not,  ex  ofido,  authority  to 
accept  a  draft  on  the  bank,  unless  the  drawer  has 
funds  there,  evidence  is  not  admissible,  in  a  suit 
against  the  surety  on  his  bond,  that  the  cashier 
drew,  in  his  individual  capacity,  a  draft  on  the 
bank,  and  accepted,  as  cashier,  for  the  bank,  and 
sold  it,  and  that  the  purchaser  transmitted  it  to 
him  to  be  passed  to  his  (the  purchaser's)  credit. 
Pendleton  v.  Bank  of  Kentucky,  1  Monr.  177. 

268.  A  cashier,  who  receives  money  for  deposit, 
out  of  the  bank,  and  not  in  banking  hours,  or 
receives  its  funds  at  places  distant  from  the  bank^ 
and  does  not  account  for  them,  is  liable  on  his 
official  bond.  ib. 

269.  A  cashier's  sureties  were  held  liable  until . 
the  time  of  his  being  discharged  from  office,  though 
the  order  for  his  discharge  (which  was  given  upon 
discovery  of  his  breach  of  trust)  was  received  on 
Sunday  morning,  and  was  not  executed  until  the 
afternoon  of  the  next  day.  M*GUl  v.  Bank  of 
United  States,  12  Wheat.  511.    Paine,  661. 

270.  Where  a  cashier,  before  his  reappointment 
to  office,  had  misapplied  the  funds  of  the  bank, 
and,  after  his  reappointment,  borrowed  money,  as 
cashier,  and  placed  it  in  the  bank,  to  conceal  his 
delinquency,  and  afterwards  returned  the  mone^ 
so  borrowed,  and  was  dismissed  as  a  defaulter,  it 
was  held  that  the  sureties  on  his  last  bond  were 
answerable ;  as  the  money,  that  he  so  placed  in 
the  bank,  became  the  property  of  the  bank,  and  his 
subsequent  conduct  was  a  breach  of  the  condition  of 
that  bond.    Ingraham  y.  Maine  Bank,  13  Mass.  208. 

271.  An  error  against  the  bank,  in  the  addition 
of  a  column  of  figures  by  the  cashier,  is  prima  facie 
eyidence  of  a  loss  to  the  bank,  to  the  amount  of 
such  error;  and  the  cashier  and  his  sureties  are 
liable  therefor  unless  they  show  that  the  loss  did 
not  in  fact  accrue.  Bank  of  Washington  y.  Bar^ 
rington,  2  Pennsyl.  27. 

xf2.  If  a  cashier  permit  a  transfer  of  stock  to  be 
made  to  the  bank  beyond  tlie  amount  permitted  by 
the  charter,  he  is  answerable  to  the  stockholders, 
on  his  bond,  for  any  loss  thereby  caused,  although 
such  transfer  were  authorized  by  a  resolution  of  the 
directors,  ib. 

273.  It  is  the  duty  of  a  cashier  to  forward  to  the 
state  treasurer  the  duties  on  dividends  declared  by 
the  bank ;  and  if  he  omit  so  to  do,  he  and  his  sure- 
ties are  liable  on  his  bond  to  the  amount  of  the 
injury  thereby  necessarily  sustained  by  the  bank,  ib 

274.  Where  a  charter  was  forfeited  by  a  cashier's 
omission  thus  to  forward  such  duties,  and  by  a  sub- 
sequent statute  the  charter  was  <'  revived  and  con- 
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tinued  in  as  full  force  and  ample  a  manner  aa  if  no 
forfeiture  bad  Uken  place/'  it  was  held  th&t  hu 
sureties  were  not  liable  for  bis  defaults  after  the 
passing  of  that  statute,  ib. 

275.  A  condition  in  a  cashier's  bond  "  to  AMwunt 
for,  settle,  and  pay  over  all  monevs,  &c.,"  is  tanta- 
mount to  the  condition  prescribed  by  statute,  which 
is ''  for  his  good  behavior."  And  if  it  were  not,  yet 
the  condition  prescribed  by  the  atstute  does  not  nte- 
clude  the  insertion  of  the  former.  State  Btmk  v. 
Lockey  4  Dev.  529. 

276.  The  receipti  by  the  cashier,  of  money  on 
deposit,  with  direction  to  pass  it  to  the  credit  of 
another  bank,  and  his  omission  so  to  do,  and  his 
concealment  of  the  fact  that  the  money  was  depos- 
ited, constitute  a  breach  of  such  bond,  and  the 
cashier  and  his  soretiea  are  liable  therefor,  without 
proof  that  the  bank,  of  which  he  was  cashier,  had 
paid  the  amount  of  the  deposit  to  the  bank  for 
which  it  was  deposited,  ib. 

277.  Where,  m  a  suit  on  a  cashier's  bond,  issoe 
was  taken  on  the  aTenneut  that  certain  false  and 
deceptive  entries  were  made  in  the  books  «f  the 
bank,  by  its  clerks,  with  the  c<mnivance  of  the 
cashier,  such  books  (on  proof  that  they  were  kept 
by  the  clerks,  and  that  the  entries  were  in  their 
hand- writing)  are  evidence  for  the  purpoae  of  lay- 
ing a  foundation  for  other  testtmonv  lo  show  fraud, 
&c.,  by  the  cashier.  Union  Bank  v.  Bidgely,  i 
Har.  &  Gill,  327. 

278.  The  admissions  of  a  cashier,  made  while  in 
office,  that  he  had  misapplied  the  funds  of  the 
bonk,  are  evidence  against  nis  suretiea.  PendUtan 
y.  Bank  of  Kentucky,  I  Monr.  177. 

279.  Where  a  cashier  applies  to  his  own  use  the 
notes,  &c.,  of  the  bank,  he  is  liable  for  the  full 

Sominal  amount,  and  cannot  i^ow  that  such  notes, 
tc,  were  depreciated,  ib, 

280.  Retaining  a  cashier  in  office,  aiVer  a  knowl- 
edge of  his  deficiency,  does  not  excuse  his  surety 
from  liability  for  previous  defaults.  State  Bank  y. 
Chetwood,  3  Halst.  28. 

281.  But  if  the  law  require  the  removal  of  a 
cashier  for  ascertained  delinquency,  and  the  mana- 
gers of  the  bank  retain  him  in  service,  afler  know- 
mg  auch  cause  of  removal,  and  connive  at  his 
misconduct,  his  surety  is  not  liable  for  any  breach 
of  his  bond  subsequent  to  the  discovery  of  his 
misdoings.  Taylor  v.  Bank  of  Kentucky^  2  J.  J. 
Marsh.  568. 

282.  In  a  suit  on  such  bond,  by  the  principal 
bank,  a  plea  imputing  to  the  directors  of  the  branch 
bank  (in  which  the  principal  obligor  was  cashier) 
knowledge  of  the  cashier's  delinquency,  and  a 
connivance  at  it,  will  not  be  sufficient ;  as  it  is  not 
a  legal  presumption  that  what  is  known  to  the 
branches  is  communicated  to  the  principal  bauk.  ib, 

283.  In  debt  on  a  bond  given  bv  a  cashier,  *'  to 
account  for  all  moneys  received  by  him,"  the 
plaintiffs  replied,  to  a  plea  of  general  performance, 
that  he  had  received  divers  sums  of  money  at  di- 
vers times,  to  a  certain  amount,  for  which  he  bad 
not  accounted ;  and  the  rejoinder  alleged  that  he 
had  accounted  for  all  moneys  received.  Held  that 
the  defendant  was  bound,  in  this  state  of  the 
pleadings,  to  show  that  the  cashier  had  accounted 
for  the  sum  mentioned  in  the  replication.  Exeter 
Bank  y.  Rogers^  6  N.  Hamp.  142. 

284.  In  debt  on  a  cashier's  bond,  if  the  defendant, 
on  oyer,  set  forth  a  bond  which  recites  that  *'  C  is 
cashier,"  he  is  estopped  to  deny  that  C  is  cashier. 
SlaU  Bank  y.  ChHwood,  3  Halst.  1. 


BANK  CHECKS. 

1.  A  bank  check  is  substantially  the  same  as  an 
inland  bill  of  exchange;  it  passes  by  delivery, 


when  payable  to  bearer,  and  the  rules,  as  to  pre- 
senCmeDt,  diligense  of  the  holder,  &c.,  which  are 
applkable  to  the  one,  are  generally  applicable  to 
the  other.  Woodt  t.  Sekrmder,  A  Har.  &,  J.  876. 
Cruger  ▼.  Armetrongj  3  Johns.  Cas.  5.  Conroy  y. 
fFarrem^  ib.  259.  Merekante'  Bank  r.  Spieery  6 
Wend.  445.  StdeUf*  v.  M'DouteUy  2  N.  &  M.  251. 
Murray  y.  Judaky  6  Cow.  484.  QUnn  y.  AbMs, 
IBlaokf.  104.  HumpAnes  y.  BidbieU,  2  Litt.  289. 
Skrieve  y.  JDuckkmmy  1  Litt.  194. 

2.  But  where  a  check  was  drawn  in  March,  and 
was  not  presented  until  October  following,  and  the 
drawer,  after  the  date  of  the  check,  had  dimwn 
large  sums  from  the  bank,  and  payment  was  re- 
fused because  the  drawer  had  not  the  amount  of 
the  cheek  in  the  bank  when  it  was  presented,  it 
was  held  that  the  drawer  was  lisblej  notwith- 
standing the  delay  in  presenting,  as  it  did  Bot 
appear  uiat  he  had  sustauied  any  damages  by  the 
delay,  the  failure  not  psooeeding  fix>m  any  ftoli 
of  the  bank,  but  from  the  sot  of  the  defendant 
in  withdrawing  his  funds.  .  Conroy  y.  Warreny  3 
Johns.  Cas.  2^. 

3.  Where  a  check  was  received  in  8.,  on  the 
14th  of  January,  drawn  on  a  bank  in  A.,  distant 
16  miles  from  S.^  and  between  which  places  there 
was  a  daily  mail,  and  it  was  not  pnsented  till 
Feb.  6th,  the  indorser  was  held  to  be  dineharged 
by  the  holder's  laches.  Mokawk  Bank  y.  JBrWs- 
ridk,  10  Wend.  304.    13  Wend.  133. 

4.  Greater  diligence  is  required  in  presentiiig 
checks,  than  in  presenting  common  inland  bills 
of  exchanjje.  ib.     Gougk  y.  StaatOy  13  Wend.  549. 

5.  The  indorser  of  a  check  is  discharged  by  want 
of  diligence  in  presenting  it,  thonffh  ne  has  not 
been  prejudiced  by  the  delay.    13  Wend.  549. 

6.  Where  all  the  parties  reside  in  the  same  place, 
omission  to  present  a  check  for  six  days,  dis- 
charges the  indorser.  i6. 

7.  The  drawer  cannot  be  called  on  for  payment 
till  after  demand  on  the  drawee ;  and  in  order  to 
charge  him,  it  is  enough  to  show  such  demand  and 
a  refusal  to  pay  at  any  time  before  suit,  unless  the 
drawee  has  fiuled,  or  the  drawer  has  otherwise 
been  injured  by  the  delay,  ib. 

8.  A  check  postdated  and  negotiated  is  payable 
on  demand  on  or  after  the  day  on  which  it  purports 
to  bear  date.  ib.  Mokawk  Bank  y.  Broderiaty  10 
Wend.  304.    13  Wend.  133. 

9.  In  an  action  by  the  holder  against  an  indorser, 
a  demand  of  payment  from  the  drawee  must  be 
proved,  thougn  the  drawer  had  no  funds  in  the 
drawee's  hands,  nor  any  reasonable  expectation 
that  the  check  would  be  paid.  Mokawk  Bank  y. 
Broderieky  ubi  sup. 

10.  The  negotiation  and  circulation  of  a  check 
does  not  dispense  with  the  necessity  of  demanding 
payment  within  a  reasonable  time.  ib. 

11.  A  party  who  draws  a  check  on  a  bank, 
without  rands  there  to  meet  it,  is  not  entitled  to 
notice  of  non-payment,  nor  discharged  by  th«? 
holder's  not  presenting  it  within  a  reasonable  time. 
Eickdberger  y.  Unley.  7  Har.  &>  J.  381.  Franklin 
y.  Vanderpooly  1  Hall,  78.  Cuskin^  v.  Qorey  IS 
Mass.  74.    Mokawk  Bank  y.  Broderuky  ubi  sup. 

12.  To  draw  a  check  under  such  circumstances, 
if  unexplained,  is  a  ftuud  which  deprives  the 
drawer  of  all  right  to  presentment,  Ac.    1  Hall,  78. 

13.  As  the  officers  of  a  bank  cannot,  without 
yiolating  their  trust,  honor  a  check  beyond  the 
amount  of  the  drawer's  deposits,  there  is  no  legal 
ground  for  the  confidence  or  credit,  in  such  case, 
which  might  entitle  the  drawer  to  notice,  Ac.,  if  he 
had  thus  drawn  on  individuals.    7  Har.  &  J.  381. 

14.  Where  the  drawer  of  a  cheA  on  a  bank  in- 
forms the  payee  that  he  has  withdrawn  tbfe  funds 
on  which  it  was  drawn,  a  presentment  is  unneces- 
saiy.     SutcUfe  y.  M  'DoweUy  2  N.  dlt  M.  251 
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15.  60  where  the  drawee  is  forbidden  by  the 
drawer  to  paj  on  presentment,  of  whichrthe  payee 
has  notice  before  the  cheek  is  payable.  LUU9  v. 
MUUr,  3  N.  &  M.  ^7,  note. 
'  16.  Though  the  drawer,  between  the  making  of 
the  check  and  the  time  when  it  should  be  pre- 
sented,  withdraws  his  funds  from  the  bank,  this 
alone  will  not  prevent  the  necessity  of  presentment 
and  notice.  There  should  be  a  total  absence  of 
funds  during  all  that  time ;  and  the  drawer,  it  seems, 
should  know,  when  he  drew,  that  there  would  be 
no  funds,  or  he  will  be  considered  only  as  having 
aoerdravm,  and  be  entitled  to  notice,  &c.  Haig 
V.  Mosta,  2  N.  dt  M.  433. 

17.  A  bona  JUU  holder  of  a  memorandum  chtek, 
(a  check  not  addressed  to  any  particular  bank  or 
person,)  payable  to  bearer,  may  maintain  an  action 
on  it  against  the  drawer,  in  his  own  name,  though 
it  came  into  his  hands  five  years  after  its  date. 
EUU  V.  Wkeelar,  3  Fick.  18. 

18.  But  the  burden  of  proof,  in  ease  of  a  check 
of  this  kind,  is  on  the  bolder ;  and  he  cannot  re- 
cover on  it  without  proof  that  he  obtained  it  fairly 
and  for  a  valuable  consideration.  Ball  v.  AUenj 
15  Mass.  433. 

19.  The  holder  of  a  check  of  the  common  form 
is  fnima  ftde  to  be  deemed  the  rightful  owner  of 
it,  and  need  not  prove  a  consideration,  unless  there 
are  suspicious  circumstances.  Crug&r  v.  wdfrm- 
wtrtng,  3  Johns.  Cas.  5.    Conroy  v.  Warren,  ib.  259. 

90.  Thd  holder,  as  mere  a(^nt,  of  a  check  pay- 
able to  beaier,  may  sue  on  it  in  his  own  namo>. 
If  a  question  ofmaia  jidt  possession  arise,  the  jury 
are  to  decide  it.    JMouran  v.  haanby  7  Cow.  174. 

21.  Where  the  drawer  of  a  check,  on  being 
informed  that  payment  had  been  demanded  and 
refused,  promised  to  arrange  it,  he  was  held  not  to 
have  waved  a  demand,  if  none  had  been  in  fact 
madte.    Brown  v.  L«9^,  4  Yerg.  210. 

22.  Payment,  by  the  drawer,  of  part  of  a  check, 
after  it  becomes  due,  excuses  the  holder  from  prov- 
ingia  demand  on  the  bank.  Levy  v.  Fetere,  9  S.  & 
R.  125.  So,  U  sdenw,  if  the  drawer  pay  part  before 
it  is  due.  ib. 

23.  A  check  upon  a  bank  given  in  the  ordinary 
course  of  business,  is  not  presumed  to  be  received 
as  an  absolute  payment,  even  if  the  drawer  have 
funds  in  the  bank,  but  as  the  means  whereby  the 
holder  may  procure  the  money.  CromweU  v. 
Lovettf  1  Hall,  56.    People  v.  HmoeU,  4  Johns.  296. 

24.  The  holder  of  a  check,  in  such  a  case,  be- 
comes the  agent  of  the  drawer  to  collect  the 
money  ;  and  if  |[uilty  of  no  negligence,  whereby 
an  actual  injury  is  sustained  by  tne  drawerfiho  will 
not  be  answerable,  if,  from  any  peculiar  circum- 
stances attending  the  bank,  the  check  is  not  paid. 
1  Hall,  56.     See  this  case,  AascMpaiT,  237. 

25.  In  a  suit  against  tlie  drawer  for  the  consid- 
eration of  such  a  check,  the  holder. may  treat  it  as 
a  nullity,  and  resort  to  his  original  cause  of  action. 
1  HaU,  56.    6  Wend.  369.    S.  G. 

36.  The  drawer  of  a  check,  though  for  the 
accommodation  of  the  payee,  is  not  his  surety,  and 
therpfore,  thou|rh  a  subsequent  holder  give  time  to 
the  payee,  this  will  not  discharge  the  drawer, 
though  such  holder  knew  it  was  an  accommodation 
check.  As  between  drawer,  payee,  and  holder, 
the  drawer  is  principal,  and  tlie  payee  surety. 
Murray  v.  Judahj  6  Cow.  484. 

27.  Where  such  a  check  was  transferred  by  the 
holder  as  collateral  security  for  a  prior  debt,  and 
on  the  drawer's  failure  it  was  appraised,  and  Uken 
absolutely  by  the  creditor  at  a  discount,  it  was 
held  that  the  creditor  was,  notwithstanding,  enti- 
tled to  recover  against  the  drawer  according  to  the 
face  of  the  check,  and  that,  on  the  money  counts, 
the  check  was  conclusive  evidence  against  the 
drawer,  tft. 
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28.  Though  a  check  be  transferred  to  two  as 
collateral  security  for  their  two  several  debts,  yet 
one  alone  may  sue  on  it;  his  possession  being 
prima  fadt  evidence  that  he  had  acquired  the 
other's  interest  therein,  ib. 

29.  A  check  needs  not  to  be  presented  on  the 
day  on  which  it  is  received.  Merchants*  Bank  v. 
Spieerf  6  Wend.  443. 

30.  It  is  sufficient  proof  of  the  presentment  of  a 
check  to  authorize  the  submitting  of  the  case  to  a 
iory,  if  it  be  shown  that  it  was  delivered  by  one 
bank  to  the  porter  of  the  bank  on  which  it  was  ^ 
drawn,  and  that  he  called,  according  to  the  course 
of  business,  to  make  and  receive  ezchanffes,  and 
that  the  cheek  was  leturned  by  the  latter  oank,  as 
not  good.  ib. 

31.  It  is  sufficient  to  charge  the  original  holder 
of  a  check  as  indorser,  if  he  put  the  initials  of  his 
name  on  the  back  of  it.  ib, 

32.  A  naked  cheek,  payable  to  A,  or  bearer,  is 
not,  per  se,  evidence  of  payment  to  A.  It  must  be 
proved  that  he  leoeived  the  money  at  the  bank; 
and  in  order  to  oharse  him  as  debtor,  evidence 
of  the  consideration  of  the  check  should  be  given. 
FaUon  v.  ^M,  7  S.  db  R.  116. 

33.  In  decbiring  on  a  check  payable  15  da^s 
after  date,  wbiok  Uie  bank  had  refused  to  pay,  it  is 
not  sufficient  to  aver  a  presentment  after  it  became 
due,  without  staUng  the  day  of  presentment.  Glenn 
V.  RobU,  1  Blackf.  104. 

34.  The  indorser  of  a  check  for  the  accommo- 
dation of  the  drawer,  to  enable  the  latter  to  obtain 
a  loan,  cannot  be  charged  as  a  guarantor,  where 
the  declaration  contains  only  the  money  counts, 
though  a  copy  of  the  check  is  served  with  the 
declaration.     Oough  v.  Staat9f  13  Wend.  549. 

35.  It  seems  that  the  payee  of  a  check  may  well 
present  it  when  he  pleases,  at  any  time  before  suit 
thereon  against  the  drawer,  unless  the  drawer  can 
show  that  he  was  injured  by  the  delay.  ElHng  v. 
Shook,  2  Hall,  459. 


BANK  NOTES. 

I.  Properties,  fye..  of  Bank  JiTotes,  and  Contracts 

concerning  mem. 
II.  Of  severing  a    Bank   J^ote;    and   of   Suits 

against  Banks,  on  their  Bills. 
III.  Kentucky  Statutes  respecting  Payments,  ^^., 

in  Bank  Paper. 

I.  Properties,  fyc.,  qf  Bank  Kotes,  and  Contracts 

concerning  them, 

1.  Though,  for  many  purposes,  bank  notes  are 
regarded  as  money,  yet  they  are  not  a  legal  tender, 
and  cannot  be  brought  into  court  as  cash.  A 
judgment  debtor  of  a  bank  cannot  bring  its  notes 
mto  court,  in  discharge  of  the  judgment.  Coze  v. 
SlaU  Bank,  3  Halst.  172.  S.  P.  HaUowdl,  ^. 
Bank  v.  Howard,  13  Mass.  235.  Young  v.  Adams, 
6  Mass.  189.  Anderson  v.  Hawkins,  3  Hawks,  568. 
Moody  V.  Mahurin,  4  N.  Hamp.  296.  Havener  v. 
Kerr,  1  South.  59.  Sinclair  v.  Piercy,  5  J.  J. 
Marsh.  64.  Goodenow  v.  Duffield,  Wright,  457. 
Jidkins  V.  Blake,  2  J.  J. Marsh.  40.  By  sUtute,  in 
Maryland,  the  debtors  of  an  insolvent  bank  are 
entitled  to  pay  the  bank  in  ita  own  notes.  Union 
Bank  V.  Eilieott,  6  Gill  &  Johns.  363. 

See  Banks,  &c.  V.  Asscmpsit,  VI.  (a.)  (c.)  VIII. 
Attachment,  I.    Execution. 

2.  But  if  a  note  be  made  payable  in  bank  bills,  or 
the  party,  to  whom  psyment  is  to  be  made,  agree  to 
accept  them,  they  may  be  legally  tendered.    fVar* 
ren  v.  Mains,  7  Johns.  476.     Edwards  v.  Morris 
1  Ham.  524. 

3.  For  every  purpose,  in  the  ordinary  transaction 
of  business,  bank  notes  aie  considered  as  money. 
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Morris  v.  EAwardi,  1  Ham.  189.  Edwarda  t. 
Morrig,  1  Ham.  524.  Bradley  v.  Hunt,  5  Gill  & 
Johns.  56.    Morrill  v.  Broum,  15  Pick.  177. 

4.  When  a  sheriff,  or  olher  officer,  is  charged 
with  breach  of  duty,  the  charge  is  not  supported 
by  proof  of  his  considering  current  bank  notes  as 
money,  and  acting  accordingly,  unless  he  had 
notice  from  the  parties  concerned  not  to  do  so. 
Governor  v.  Carter,  3  Hawks,  328.  See  ScoU  v. 
Commonwealth,  5  J.  J.  Marsh.  (J43. 

5.  Nor  is  it  illegal  for  an  officer,  or  other  person, 
to  demand  a  discount  on  bank  notes  received  by 
him  in  payment  of  an  execution,  &e.,  or  of  his  fees. 
Havener  y.  Kerr,  I  South.  58. 

6.  An  objection  cannot  be  sustained,  that  a 
declaration  avers  the  loss  of  money  in  bank  notes, 
and  that  bank  notes  are  not  money.  Jhtoson  v. 
Havre  de  Grace  Bank,  6  Har.  &  J.  47. 

7.  A  judgment  rendered  for  a  certain  sum  in 
current  paper  money  is  erroneous.  Duereon  v. 
BeUotM,  1  Blackf.  217.    Bee  Post,  IIL 

8.  A  contract  to  pay  in  current  bank  notes  is  a 
contractu)  pay  in  money,  if  bank  notes  are  not 
paid  or  tendered  at  the  day.  Smith  v.  Qoddard, 
1  Ham.  178.    Morris  v.  Edwards,  1  Ham.  189. 

9.  In  Ohio,  in  a  suit  on  such  contract  to  pay  in 
notes  of  a  particular  bank,  the  plaintiff  will  recover 
their  nominal  value  in  money,  and  not  their  market 
value.     Edwards  v.  Morris,  1  Ham.  524. 

10.  And  parol  evidence  is  not  admissible  to 
show  that  the  parties  intended  bank  notes  numeri- 
callv.  Morris  v.  Edwards,  1  Ham.  189.  See 
Inskoe  v.  Proctor,  6  Monr.  312. 

11.  If  bankjiotes  are  not  paid  at  the  time  stipu- 
lated, the  plaintiff,  in  Kentucky,  will  recover  their 
value  at  that  time.  Huston  v.  J>fdble,  4  J.  J. 
Marsh.  136. 

12.  But  a  note  payable  in  bank  bills  is  not  re- 
garded as  a  cash  note,  in  Massachusetts,  and  is  not 
negotiable.  Jones  v.  Fales,  4  Mass.  245.  Aliter, 
in  New  York.  Judah  v.  Harris,  19  Johns.  144. 
Keith  V.  Jones,  9  Johns.  120.  See  idso  Morris  v. 
Edwards,  1  Ham.  189. 

13.  An  action  of  debt  will  not  lie  upon  articles 
of  agreement  to  pav  a  certain  sum  in  bank  notes. 
The  action  should  be  covenant,  if  the  agreement 
be  sealed,  ia  which  the  plaintiff  (in  New  Jersey, 
Kentucky,  and  Indiana)  can  recover  his  real 
damages,  according  to  the  value  of  the  notes, 
which  is  to  be  ascertained  by  the  jury.  Scptt  v. 
Conover,  1  Halst.  222.  Wilson  v.  Hickson,  1 
Blackf.  230.  Osborne  v.  Fulton,  ib.  234.  Coldren 
V.  Miller,  ib.  296.  Van  Vleet  v.  Jidair,  ib.  346. 
Feemster  v.  Ringo,  5  Monr.  337.  Brown  v.  Durbin, 
5  J.  J.  Marsh.  170.  Kennedy  v.  VanwirUde,  6 
Monr.  396.    See  7  Mass.  358. 

14.  But  an  assignee  of  a  sealed  note  for  cash, 
may  maintain  debt  thereon,  though  the  assignment 
states  that  the'  note  was  payable  in  specified  bank 
paper ;  the  act  of  the  payee  alone  cannot  change 
the  nature  of  the  contract ;  but  the  assignee  can 
recover  only  the  value  of  the  paper  mentioned  in 
the  assignment.     Fishli  v.  Cowan,  1  Blackf.  350. 

15.  A  contract  to  pay  $300,  "  in  such  bank 
notes  as  are  received  on  deposit  in  H.  Bank,*' 
authorizes  the  promisor  to  pay  in  notes  of  the  least 
value  of  any  that  are  received  at  the  bank  at  the 
time  of  payment.    Anderson  v.  Ewing,  3  Litt.  245. 

16.  The  action  by  petition,  in  Kentucky,  is  by 
statute  allowed  onfy  on  instruments  for  the  direct 
payment  of  money.  Held  that  this  form  of  pro- 
ceeding does  not  extend  to  notes  payable  in  bank 
bills.    Cha/rHbers  v.  George,  5  Litt.  335. 

17.  Where  the  defendant,  in  the  ordinary  course 
of  business,  passed  to  the  plaintiff  the  note  of  a  bank 
that  had  previously  stopped  payment,  he  was  held 
liable  to  the  plaintiff  lor  the  amount  of  the  bill, 
though  neither  party  knew  that  the  bank  had 


I  stopped.  Hmiey  t.  Ihomion,  2  Hill,  509,  nota 
See  Hamore  v.  ColmesnU,  1  J.  J.  Marsh.  523 
Wkite  V.  Guthrie,  ib.  503.  Coht&a,  Lowreu  ▼. 
MvrreU,  2  Porter,  280.  Scruggs  v.  Gass,  8  Yeiv. 
175.    SuaUo6  Mass.  185. 

18.  In  a  suit  on  a  promise  <*  to  pay  $88  in  cur- 
rent bills,  such  as  pass  at  A,  between  man  and 
man,'*  tlie  defendant  attempted  to  avoid  by  showing 
usinry ;  and  having  proved  that  the  consideration 
of  the  promise  was  $80,  in  specie,  it  was  held  to 
be  pertinent  and  proper  evidence,  to  repel  this 
defence,  that  the  said  bills  were,  at  the  Ume  of  the 
promise,  worth  ten  per  cent,  less  than  their  nomi- 
nal amount    Phelps  v.  RUeu,  3  Conn.  266. 

19.  Where  one  acknowledged  the  receipt  of  a 
$50  bank  note,  and  promised  *<  to  account  for  it  if  it 
should  be  good,"  it  was  held,  after  the  lapse  of  niae 
months,  that  the  jurjr  were  warranted  in  finding, 
in  the  absence  of  evidence  to  the  contrary,  that 
the  note  was  good,  and  that  the  defendant  bad 
converted  it  to  his  own  use.  Mareum  ▼.  Asms, 
6  J.  J.  Manh.  604. 

20.  Bank  post  nctes,  being  intended  to  circukte 
after  they  are  due,  like  other  bank  notes,  are  not 
subject  to  the  rules  applicable  to  ordinary  promis* 
sory  notes,  but  are  assimilated  to  ordinary  bank 
notes.     Fulton  Bank  v.  Phamx  Bmnk,  1  Hall,  577. 

21.  Unless  a  bank  note  is  signed  by  the  presi- 
dent, it  furnishes  no  evidence  of  a  promise  by  tiis 
bank.   SaUm  Bank  v.  Gloucester  Bank,  17  Maas.  96. 

See  AoRXEMKiTTy  78.  79. 


II.    Of  severing   a    Bank   Jfote ;   and   of  suits 
against  Banks,  on  their  Bills, 

22.  Severing  a  bank  note  destrovs  its  negotia- 
bility ;  and  a  person  who  reoeives  half  of  it  acquires 
no  right  thereby  against  the  bank.  He  does  not 
become  even  prima  facie  owner,  possession  being 
necessary  for  that  purpose.  Patton  v.  State  Bank, 
2  N.  &  M.  464.  Armat  v.  Union  Bank,  ^.  ib. 
471,  noU.    U.  S.  Bank  v.  SiU,  5  Conn.  106.     ^ 

23.  Where  a  bank  note  was  divided  into  two 
parts  by  the  plaintiff's  agent,  and  the  parts  were 
sent  bv  difierent  mails,  and  one  half  only  arrived, 
the  plaintiff  was  held  entitled  to  recover  of  the 
bank  the  whole  amount  of  the  bill.  2  N.  &r  M. 
uH  sup.  S.  P.  BulUt  V.  Bank  of  Pennsylvania, 
2  Wash.  C.  C.  172.  Hinsdale  v.  Bank  rf  Orange, 
6  Wend.  378. 

24.  Where  the  holder  of  a  bank  note  cuts  it  in 
halves,  for  the  ptfrpose  of  more  safely  transmitting 
it,  and  one  of  the  halves  is  lost,  but  the  otlier  arrives 
at  its  (Ipitination,  he  may  recover  at  law  the  whole 
amount,  though  the  note  was  thus  cut,  after  notice 
from  the  bank  that,  after  a  certain  day,  when  their 
notes  were  voluntarily  cut  into  parts,  they  would 
not  pay  them,  unless  all  the  paru  were  produced, 
which  was  known  to  the  party  prior  to  his  cutting 
the  note  in  question.  Martin  v.  Bank  of  U.  States,  4 
Wash.  C.  C.  253.     U.  S.  Bank  v.  SiU,  5  Conn.  106. 

25.  To  entitle  the  plaintiff  to  recover,  on  pro- 
ducing only  one  part  of  a  severed  bill,  he  must 
prove  that  he  is  owner  of  the  whole,  and  acooant 
for  the  absence  of  the  other  part.  U.  S.  Bank  r. 
SiU,  5  Conn.  106. 

26.  The  bona  fide  owner  of  a  bank  note,  having 
transmitted  one-half  thereof  by  nudl,  which  has 
been  stolen  therefrom  or  is  lost,  cannot  demand 
payment  from  the  bank  of  any  part  of  its  amorunt, 
m  consequence  of  holding  the  retained  half  merely ; 
but  he  is  entitled  to  demand  the  whole  amount 
of  the  said  note,  on  satisfyinjgr  (he  bank  of  the 
above  facts,  or  establishing  them  by  the  judg- 
ment of  a  court  of  equity,  and  living,  in  either 
case,  security  to  the  bank  against  future  loss 
from  the  appearance  and  setting  up  of  the  other 
half  of  such  note.    Bank  of  Virginia  v.   fVard 
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6  MuDf.  166.    S.  P.    FamMM*  Am&  ▼.  lUynMsj 
4  Rand.  186. 

27.  Bat  if  these  Drereqnisites  are  not  oompUed 
iritb,  and  the  bank  is  sued  in  comequeoae  of 
refiuing  payment,  the  holder  will  not  recover 
interest  or  coetB,  although  he  may  perform  the 
condition  after  the  suit  is  brought.    4  Rand.  166. 

28.  A  suit  may  be  brought  on  bank  notes,  My- 
able  on  demana  generaily,  without  demand  of 
payment  at  the  ^uiking-nouse.  State  Bamk  v. 
yan  Ham,  1  South.  3cS.  HaxUim  ▼.  Biskop,  3 
Wend.  22.    SeeaUolQ  Johns.  495.    19  Johns.  324. 

29.  Nor  is  a  demand  necessary  on  notes  payable 
on  demand  at  a  particular  place;  but  if,  in  such 
case»  the  defendants  show  that  they  were  ready  to 
pay  at  the  place » and  bring  the  taioney  into  court, 
they  discharge  themseWes  from  interest  and  costs. 
3  Wend.  22.    See  15  Mass.  447. 

30.  In  Kentucky,  an  action  cannot  be  main- 
tained against  a  bank,  on  its  notes  made  payable  at 
the  bank,  until  demuid  there  and  failure  to  pay  ; 
but  such  demand  need  not  be  alleged  in  the  decla- 
ration ;  it  must  come  out  by  plea  that  such  demand 
lias  not  been  made,  and  the  ability  and  willingness 
of  the  bank  to  have  paid  on  demand  must  be 
Bvened,  and  a  tender  of  the  money  made  in  court. 
Bank  of  Keain^  v.  Hiekey,  4  litt.  225. 

See  AssoMPSiT,  722. 

31.  A  bank  m  not  liable,  in  a  suit  on  its  bills, 
npon  proof  that  they  are  lost.  Miter,  on  proof 
that  they  are  destroyed.  Per  Marcy,  J.  6  Wend. 
STa     See  alae  BumdgtT,  Geauga  Bank,  Wright, 

vDP< 

in.  Kentucky  StahUes  respecting  PaymenU,  ^., 

in  Bank  Paper. 

32.  The  statute  of  1824,  authorizing  the  plaintiff, 
in  an  action  of  covenant  for  bank  paper,  to  recover 
the  paper  in  kind,  on  making  indorsement  that  the 
paper  will  be  received,  does  not  apply  to  contracts 
made  before  the  statute  was  passed.  Feemster  v. 
Bingo,  5  Monr.  336.  Duckham  v.  Smith,  ib.  375. 
Hardin  v.  Barbour,  6  Monr.  397.  Otrou  v.  HoUi- 
day,  7  Monr.  297.  Davis  v.  Phelps,  ib.  636. 
Gatewood  v.  Gatewopd,  3  J.  J.  Marsh.  119.  Letcher 
T.  Kennedy,  ib.  705. 

33.  Where  bank  paper  is  recoyered  specifically, 
the  replevin  bond  must  be  for  bank  notes,  not  for 
money.    Anderson  v.  Perkins,  6  Monr.  77. 

34.  The  statute  does  not  extend  to  a  contract  to 
nay  bank  notes,  and  also  to  do  some  other  thing. 
^oekton  V.  SaAie,  1  J.  J.  Marsh.  6.  Kincatd  v. 
Carpenter,  6  J.  J.  Marsh.  10.  Dougherty  v.  Holr 
lotoay,  5  Monr.  317. 

35.  Nor  to  a  bond  for  payment  of"  current  bank 
notes.'*  It  embraces  only  those  contracts  which 
are  payable  in  "  the  current  bank  notes  of  Ken- 
tucky.      Speak  V.  Warner,  5  J.  J.  Marsh.  68. 

36.  Covenant  to  pay  $210  "  in  a  good  wagon, 
at  its  value  in  commonwealth's  paper,  the  balance, 
if  any,  to  be  discharged  in  commonwealth's  paper," 
is  not  a  contract  tor  commonwealth  bank  notes, 
within  the  statute,  and  must  be  scaled.  Brashear 
▼.  Kendall,  6  Monr.  545. 

37.  Where  paper  currency  is  sealed,  it  bears 
interest  till  paid.     Chaney  v.  Cook,  5  Monr.  250. 

38.  On  a  note  for  "  current  money  of  Kentucky," 
a  judgment  was  obtained  for  money,  and  on  a  bill 
for  an  injunction  on  the  ground  that  the  consid- 
eration of  the  note  was  comn>on wealth's  bank 
notes,  and  that  it  was  written  for  money  by  mis- 
take, it  was  held  that,  as  the  payee  had  always 
been  willing  to  accept  commonwealth's  bank 
notes,  and  the  maker  had  never  offered  to  pay  in 
such  notes,  he  was  entitled  only  to  the  pnvilege 
of  paying  in  notes  of  the  bank  of  the  common- 
wealth.    Warner  v.  Case,  6  J.  J.  Marsh.  639. 

39.  Where  the  plaintiff,  in  a  judgment  i^(  law 


upon  an  obligation  for  money,  given  on  a  contract 
for  bank  notes,  enters  at  the  foot  of  the  judgment, 
that  he  will  receive  the  notes,  and  so  indorses  the 
execution,  the  defendant  has  no  grounds  for  a  bill 
in  equity.     Tarfior  v.  Beed,  5  Monr.  37. 

40.  Indorsement  of  an  execution,  that  bank 
notes  may  be  received  in  payment,  does  not  bind 
the  plaintiff,  after  a  return  of  '^  no  property  found," 
to  make  a  like  indorsement  on  an  alias.-  Eubank 
Y.  Pofton,  5  Moor.  288.  On  the  first  execution, 
the  officer  eould  demand  nothing  but  paper.  Jones 
V.  Overstreet,  4  Monr.  548. 

41.  On  a  bill  in  canity,  parol  proof  is  admissible, 
that  in  a  contract  tne  words  '*  bank  notes  "  were 
omitted  by  mistake,  thus  making  the  obligation 
for  cash.  Inskoe  v.  Proctor,  6  Monr.  312.  See 
Morris  t.  Edwards^  1  Ham.  189. 

42.  Where,  pending  a  bill  of  injunction,  the 
defendant  agrees  to  accept  bank  notes  for  his 
judgment,  and  the  injunction  is  therefore  dis** 
solved,  the  recovery  on  the  injunction  bond  is  for 
the  specie  valne  of  the  notes:  It  cannot  be  in 
kind,  under  the  statute.  Hardin  v.  Barbour,  6 
Monr.  397. 

43.  Where  a  creditor  agrees  to  take  common- 
wealth's paper  for  a  specie  debt,  and  the  debtor 
neither  pays  nor  tenders  until  the  paper  has  risen 
in  value,  he  is  not  entitled,  in  equity,  to  any  allow- 
ance for  the  advance.  aSuukefford  v.  Helm,  1 
Dana,  338. 

44.  The  presumption  is,  that  a  contract  in  con- 
sideration of  commonweidth's  paper  was  a  sale, 
andnot  a  loan;  but  alight  circumstances  will  suf- 
fice to  prove  it  a  loan.  Breeding  v.  SKoMsman,  6 
J.  J.  Marah.  377. 

45.  An  addition  at  the  foot  of  a  judf^ent, 
stating  that  the  plaintiff  has  indorsed  his  declara- 
tion that  bank  notes  may  be  received  in  discharge 
of  the  judgment,  is  not  a  part  of  the  judgment,  and 
specie  may  be  collected  on  a  judgment  entered,  in 
such  case,  for  specie.  Waggener  t.  jUlen,  5  J.  J. 
Marsh.  242. 

46.  Where  the  recovery  is  in  specie  for  a  debt 
due  in  paper,  a  rerdict  cannot  be  sustained,  unless 
evidence  were  given  of  the  value  of  the  paper. 
Canterberry  t.  Commonwealth,  1  Dana,  415. 

47.  In  a  suit  on  a  covenant  to  paj  bank  notes 
of  the  banks  of  other  states,  which  were  wying 
specie  when  the  covenant  was  made,  evidence 
may  be  received,  in  mitigation  of  damages,  that 
suob  bank  notes  are  under  par.  Ketmed/y  v.  Kon- 
wMle,  6  Monr.  398. 

BANKRUPT. 

I.  Construetiom  and  Effea  of  the  Banknmt 
Law  of  the  United  States;  what  Debts 
might  be  proved  under  the  Commission^ 
and  what  discharged  by  the  Certificate. 
II.  What  constituted  an  Act  of  Bankruptcy,  and 
of  Frauds  in  Relation  to  the  Banket  Law. 

III.  Of  the    Commission   and  Assignment;  the 

Assignees  ;  Actions  by  and  against  them; 
and  Evidence  in  Cases  where  the  Bankr 
ruptcy  was  in  question. 

IV.  Commissioners*  Powers,  &c. 
V.    Of  Dividends. 

VI.  Foreign  Bankrupt  Laws,  and  Proceedings 

under  them. 
VII.   Old  Bankrupt  Laws  of  Pennsyhanw  and 
Maryland. 

I.    Construction  and  Effect  of  the  Bankrupt  Utw 

of  the   United  States ;  what  Debts  might  be 

proved  under  the  Commission,  and  what  dis- 

charged  by  the  Certificate. 

1.  The  bankrupt  act  of  the  United  SUtes  (April 

4th,  1800)  did  not  affect  any  preceding  judgment 
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wbicb  was  a  lien  on  the  bankrnpVs  propeitr. 
Livingston  y.  limngiton,  2  Caines,  300.  S.  r. 
WhUe  V.  HamiUan,  I  Yeatea,  183.  RalMon  v.  BeU, 
2  Dall.  158. 

2.  The  law  did  not  operate  on  acts,  declared 
therein  to  be  acts  of  bankruptcy,  done  before  June 
1, 1800.    JfMenomy  v.  Murray,  3  Johns.  Ch.  435. 

3.  Nor  take  away  tlie  preference  given  to  sure* 
ties  in  custom-house  bonds  by  a  prior  statato; 
but  such  sureties  continued  to  be  entitled  to  prior- 
ity of  pajrment  from  the  bankrupt's  estate,  both 
for  principal  and  interest,  though  the  bond  was 
paid  aAer  the  commission  of  bankruptcy  issued. 
Ckampneys  y.  Lyle,  X  Binn.  327.  McU  v.  Maris, 
2  Wash.  C.  C.  196. 

4.  Attachments  existing  under  state  laws  were 
discharged  in  cases  where  the  demand  In  suit  could 
be  proved  under  the  commission.  Payson  ▼.  Fay- 
son,  I  Mass.  290.  Flagf  v.  Tyler,  6  Mass.  36.  ffar- 
mony.&erry,5CTanch,301.   See  Bail, 360— 365. 

5.  The  act  consolidated  the  provisions  of  the 
English  statutes  of  bankruptcy ;  therefore  English 
decisions  on  the  subject  are  applicable  to  the  con- 
struction of  it.  Roosevelt  v.  Mark,  6  Johns.  Ch. 
266.  Lummus  v.  Fairfield,  5  Mass.  249.  Lizer- 
mors  y.  BagUy,  3  Mass.  511. 

6.  Where  a  surety  for  B,  on  castom-honse  bond, 
paid  the  bond,  and  B,  on  becoming  insolvent,  as- 
signed his  effects  to  C,  in  trust,  first  to  pay  his 
custom-house  bonds,  then  to  indemnify  his  sore- 
ties,  and  the  residue  for  his  general  creditors ;  and 
C  received  $4000  from  B's  estate,  which  he  mixed 
with  his  own  money,  and  became  bankrnpt/||>ut 
no  part  of  B's  estate  came  specifically  into  the 
hands  of  C's  assignees ;  it  was  held  that  A  was 
not  entitled  to  a  preference  to  C's  fenerai  oted- 
itors,  though  the  United  States  would  have  been 
so  entitled  if  they  had  been  plaintiffs.  FoUock  y. 
Pratt,  2  Wash.  C.  C.  490. 

7.  A  surety  in  a  custom-house  bond,  who  paid 
the  debt  beK>re  the  principal  became  bankrupt, 
was  merely  entitled  to  preference  out  of  the  estate, 
and  could  not  maintain  an  action  against  the  prin- 
cipal .after  he  had  obtained  his  certificate.  Reed 
y.  Emory,  1  S.  &;  R.  339. 

8.  Debts  due  to  the  United  States  were  not 
within  the  act,  and  the  person  and  property  of  the 
bankrupt  were  liable  to  the  United  States,  not- 
withstanding his  certificate.  United  States  y.  King, 
Wallace,  13. 

9.  Voting  for  an  assignee,  and  proving  the  debt 
before  the  commissioners,  did  not  deprive  the 
United  States  of  their  right  to  priority  of  pay- 
ment.    Harrison  y.  Sterry,  5  Cranch,  2^. 

10.  The  United  States  were  entitled  to  prefer- 
ence, though  the  debt  was  contracted  by  a  for- 
eigner in  a  foreign  country,  ib, 

11.  A  discharge  under  the  statute  of  United 
States  would  not  discharge  a  debtor  firom  debts 
contrac^d  and  made  payable  in  a  foreign  country, 
unless  Dy  express  terms  of  the  statute  itself,  or 
unless  the  foreign  creditors  should  come  in  and 
prove  their  debts  under  the  commission.  Murray 
v.  De  RotUnham,  6  Johns.  Ch.  52.    3m  3  Pick.  146. 

12.  A  and  B,  copartners,  conveyed  lands  to  C, 
in  trust  for  security  of  certain  of  their  European 
creditors,  until  they  should  be  paid,  or  B  should 
be  exonerated  by  said  creditors,  and  their  demands 
transferred  to  A  alone,  or  B  be  otherwise  exon- 
erated ;  and  after  said  debt  should  be  satisfied,  or 
B  so  exonerated,  then  in  trust  for  A.  A  and  B 
were  ailerwards  discharged  from  their  debts  under 
the  statute  of  the  United  SUtes.  Held  that  the 
deedof  trust  was  valid,  and  that  B's  discharge  from 
the  partnership  debts  was  not  a  fulfilment  of  the 
condition  on  which  the  trust  for  the  foreign  cred- 
itors was  created.  M'Menamy  v.  Murray,  3  Johns. 
Clf.  435. 


13.  If  the  diieham  under  that  statute  were 
deeaied  a  discharge  Kom  any  suit  in  the  United 
States,  for  debts  due  to  the  foreign  creditors  of 

B,  yet  thai  would  not  satisfy  the  terms  and  con- 
ditione  of  the  deed  of  trust,  unless  it  operated  as 
a  discharge  in  Germany,  where  the  debts  were 
contracted,  ik. 

14.  B,  having  covenanted  to  pay  all  taxes,  dkc, 
that  should  be  assessed,  &c.,  on  the  land  thus  con- 
veyed in  trust,  and  to  discharge  certain  specified 
incumbrances  thereon,  was  held  liable,  after  his 
discharge  as  a  bankrupt,  on  the  covenant  U>  pay 
taxes  laid,  from  time  to  time,  on  the  land,  and 
which  C  had  paid ;  they  not  being  provable  under 
the  commission.  JiUter,  as  to  the  incumbrances 
which  C  had  paid  off,  and  taken  an  assignment 
thereof  ik.     See  also  6  Johns.  Ch.  63. 

15.  A  bond,  taken  as  i^Molute  security  for  aotml 
advances  and  responsihiUties,  is  a  legal  debt, 
provable  under  the  ooswniasion ;  and  the  baak- 
rupt  may,  therefore,  set  up  his  dischar^  in  bar  to 
any  demand  which  such  security  was  intended  to 
cover.    Roosepdt  y.  Mark,  6  Johns.  Ch.  266. 

16.  So  of  a  judgment  given  by  a  debtor  in  trust 
for  a  creditor,  as  security  for  existing  advances 
and  responsibilities,  ib.  But  where  a  bond  or 
judgment  is  ^iven  merely  for  iadanaity,  or  where 
a  party  is  bail  or  surety,  no  debt  is  provable  till 
the  bail  or  surety  is  actually  damnified  by  pay- 
ment ib. 

17.  Bonds  to  secure  annuities,  to  trustees  to 
secure  provision  for  a  wife,  to  replace  stock  aft  a 
certain  day,  dtc.,  are  provable  under  the  commis- 
sion as  legal  debts,  ib. 

18.  A  surety  of  a  bankrupt,  if  he  had  no  cross 
security,  or  had  not  paid  the  debt  before  the  bank- 
ruptcy of  the  principal,  could  not  prove  under  the 
commission.  Self  ridge  v.  GiU^  4  Mass.  96.  Bar- 
day  V.  Carson,  2  Hayw.  244.  6  Johns.  Ch.  266. 
See  2  Dall.  236.    1  Teates,  519. 

19.  In  such  case,  it  was  optional  with  the  cred- 
itor whether  to  prove  his  claim  or  not ;  or  if  he  had 
proved  it,  whetner  he  would  strike  his  name  from 
the  list  of  claims  and  take  no  dividend.  4  Mass. 
96. 

20.  If  he  did  prove  his  claim,  and  beibie  any  divi- 
dend was  made,  received  payment  from  the  surety, 
and  then  took  his  dividend,  he  held  so  much  of 
the  money,  thus  received  of  the  surety,  as  was 
equal  to  the  dividend,  to  the  surety's  use.  ih, 

21.  A  joint  debt  might  be  proved  under  a  sep- 
arate commission.  Tickers  v.  Oidey,  5  Cranch, 
34.    Murray  v.  Murray,  5  Johns.  Ch.  60. 

22.  In  England,  where  joint  traders  are  bank- 
rupts, the  joint  creditors  may  prove  under  a  sepa- 
rate commission,  and  vice  versa;  but  distinct  ac- 
counts are  kept  of  the  Joint  and  separate  estates, 
and  the  joint  estate  is  first  applied  to  the  payment 
of  the  partnership  debts,  and  the  separate  estate  to 
the  separate  creditors,  and  the  surplus  of  each 
estate  to  the  creditors  remaining  on  the  other. 
5  Johns.  Ch.  tdti  sup. 

23.  The  holder  of  a  note  made  before,  but  as* 
signed  after,  a  commission  of  bankruptcy  a^inst 
the  maker,  might  prove  it  and  receive  a  dividend. 
Humphries  v.  Bltght,  4  Dall.  370. 

24.  But  the  holder  must  haye  allowed  all  oflhets 
which  could  have  been  made  against  the  asngnor, 
though  the  note  was  made  payable  "  without  de- 
falcation." ib.    Same  parties,  1  Wash.  C.  C.  44. 

25.  The  indorser  of  a  bill  of  exohanffe,  jirotested 
before  the  drawer's  bankruptcy,  and  paid  after- 
wards, might  set  it  off  against  a  demand  of  the 
assignee,  uough  he  could  not  proye  it  under  the 
commission.  But  he  jpausi  have  shown  that  the 
debt  was  di;e  \o  him  alone  when  the  assienee's 
action  was  brpught.    Marks  y.  Barker,  1  Wash 

C.  C.  178. 
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25.  A  certificate  is  no  bar  to  the  recovery  of 
•peciiSc  property  held  by  the  bankrupt  as  eaecu- 
tor.  AliteVj  as  to  recoverr,  hjr  disiributeee,  of 
money  received  by  him  in  his  Bducianr  cbaracteii 
and  K>r  which  he  was  liable  before  Mttkruptcy. 
WaUer  y.  Edwards,  6  Litt.  346. 

27.  A  covenant  by  C,  that  A  shall  pay  what  B 
recovers  against  him  in  a  suit  brought,  and  for 
which  payment  C  binds  himself,  his  henrS|  dl&e.,  is 
not  discharged  by  the  bankruptcy  and  certificate 
of  A.     BoiJt  V.  Gardiner,  4  Binn.  269. 

88.  A  man  committed  to  prison  on  mesne  pro- 
cess, where  he  remained  sixty  days,  was  in  the 
mean  time  fixed  as  bail ;  after  the  sixty  days  had 
expired,  he  was  declared  a  bankrupt.  Held  that 
the  demand  on  his  recognizance  of  bail  was  prova- 
ble under  the  commission,  and  therefore  that  his 
certificate  discharged  him  fi'om  UabiliU  on  that 
recognizance.  Rathbone  y.  Blackfordj^  Gaines, 
888.    See  Payson  y.  Payson,  1  Mass.  283. 

29.  Where  one,  before  bankruptcy,  received 
money  on  a  promise  to  pot  it  on  bond  and  mort- 
gage, and  neglected  to  do  so,  the  demand  was 
held  to  be  provable  under  the  commission,  and  he 
discharged  by  his  certificate ;  and  therefore  he  was 
held  not  liable  in  an  action  ez  ddieto  for  his  de- 
fault ;  it  not  being  the  plaintiff's  right,  by  varying 
his  form  of  action,  to  impair  the  enect  of  the  de- 
fendant's certificate.  Hatten  v.  Speuer,  1  Johns. 
37. 

30.  If  the  owner  of  a  ship  agree  to  carry  a 
fieighter's  goods  safely  in  his  ship,  and  a  loss  oc- 
curs from  the  fiinlt  of  the  master,  the  damages, 
arising  ex  delicto,  and  being  unliquidated,  would 
not  have  been  provable  under  the  commission. 


have  been  proved  under  the  commission.    Dusar 
y.  Murgatraydj  1  Wash.  G.  G.  13. 
See  Pott,  III. 

31.  A  certificate  discharged  a  demand  on  which 
a  suit  was  commenced  against  the  bankrupt  be- 
fore the  act  of  bankruptcy,  if  the  demand  were 
provable  under  the  commission,  unless  the  cer- 
tificate were  obtained  by  firaud,  or  the  bankrupt 
had  concealed  his  effects.  Payson  y.  Payson,  I 
Mass.  283. 

32.  So  a  certificate  discharges  the  maker  of  a 
note  from  his  liability  to  the  payee  who  has  paid  a 
balance  due  on  it,  under  a  judgment  recovered 
against  him  as  indorser,  after  the  maker's  bank- 
ruptcy, by  an  indorsee  who  had  received  his 
dividend  ftrom  the  assignee  by  the  payee's  di- 
rection. Jhtstin  V.  Slough,  2  Testes,  15.  1  ib. 
624. 

33.  If  a  house  be  taken  for  a  year  before  an  act 
of  bankruptcy,  and  the  bankrupt  continue  in  pos- 
session afterwards,  he  is  not  discharged  from  the 
subsequent  rent  by  his  certificate.  Hendricks  v. 
Judak,  2  Gaines,  25. 

34.  If,  between  the  date  of  the  commission  and 
the  certificate,  a  bankrupt  indorse  a  note,  he  is 
liable  to  the  indorsee,  whether  the  note  were 
made  and  indorsed  for  his  accommodation,  or  he 
gave  vahie  for  it,  and  whetUbr  the  property  of  the 
note  be  in  the  assignees  or  not.  Sparhawk  y. 
Broome,  6  Binn.  256. 

35.  If  a  debtor,  previous  to  a  bankruptcy,  prom- 
ise a  oarticular  creditor  to  pay  the  debt,  token  he 
skaU  be  able,  his  certificate  is  no  bar  to  an  action 
on  the  new  promise,  although  the  original  debt 
might  have  oeen  proved  under  the  commission. 
Kingston  v.  Wharton,  2  S.  &  R.  208.  The  new 
promise  creates  a  contingent  debt  not  provable 
under  the  commission,  ib, 

36.  It  seems,  that  although  such  creditor  has 
proved  ttiA  original  debt,  under  the  oonuniasion, 


and  received  a  dividend,  he  may  recover  the  bal- 
ance in  an  action  on  the  new  promise,  ib, 

37.  If  a  debtor,  on  the  eve  of  bankruptcy,  makes 
a  new  promise  to  pay  in  consideration  of  an  agree- 
ment by  the  particular  creditor  not  to  prove  under 
the  commission,  such  promise  is  binding,  if  there 
be  no  collasion  prejudicial  to  other  creditors,  ib. 

38.  No  proceedings  under  a  commission  dis- 
ohar^d  the  bankrupt  from  the  demands  of  his 
creditors,  if  he  had  not  a  certificate  of  discharge 
duly  obtained.     Whitney  v.  Crafts,  10  Mass.  23. 

2&.  Even  though  the  assignee  wasted  and  em- 
bezzled the  whofe  of  the  bankrupt's  effects,  and 
though  the  6reditor,  who  afterwards  sued  the 
bankrupt,  concurred  in  the  appointment  of  tliat 
assignee,  and  constituted  him  nis  attorney  to  col- 
lect the  demand.  lA. 

40.  Or  even  thoagh  the  creditor  had  proved  his 
demand  under  the  commission,  and  received  a 
dividend.    iMmmtts  v.  Fairfield,  5  Mass.  248. 

41.  But  if  a  creditor  sued  in  such  case,  while 
the  commission  was  open,  so  that  the  bankrupt 
might  obtain  a  certificate,  the  court,  in  its  discre- 
tion, might  have  granted  continuances  to  operate 
as  a  temporary  bar.  ih. 

42.  Where  a  defendant  pleaded  that  he  became  a 
bankrupt  within  the  true  mtentof  the  statute,  and 
that  he  obtained  a  certificate  of  discharge  from  the 
commissioners,  it  was  held  that,  though  such  plea 
would  have  been  bad  on  demurrer,  it  was  cured 
by  a  replication  alleging  that  the  certificate  was 
frandulentlj obtained.  Jenkins  v.  Stanley,  10  Mass. 
226. 

43.  A  ca.  sa.  might  be  served  on  a  bankrupt, 
after  the  commissioners  had  signed  his  certificate 
of  disohai|ne,  and  before  it  was  allowed  by  the 
district  judge.    Pesoa  v.  Passmore,  4  Yeates,  139. 

44.  In  an  action  against  the  sheriff  for  not  serv- 
ing an  execution  issued  on  a  judgment  recovered 
against  a  bankrupt,  on  a  debt  due  before  his  bank- 
ruptcy, the  plaintiff  is  entitled  to  nominal  damages 
only.    Sdfrid^e  v.  IMkgow,  2  Mass.  374. 

45.  Where  judgment  had  been  recovered  in  the 
mayor's  court  of  New  York,  and  the  defendant 
afterwards  obtained  a  certificate  of  bankrupt  in 
Pennsvlvania,  and  being  arrested  on  a  ca.  sa.  on 
the  judgment,  voluntarily  paid  part  of  the  money, 
and  gave  his  bond  for  the  residue,  he  was  held 
liable  on  that  bond.  JVtzoii  v.  Young,  2  Yeates, 
156. 

46.  An  express  promise  by  a  bankmpt,  after  his 
discharge,  to  pay  a  prior  debt,  is  a  waver  of  the 
discharge ;  and  as  the  del>t  is  sufficient  considera- 
tion for  such  promise,  he  is  bound  by  it.  But  if  a 
condition  be  annexed  to  the  promise,  such  condi- 
tion must  be  complied  with  or  fulfilled  before  tho 
promise  can  be  enforced.  Yaia  v.  HoUingsteortk^ 
6  Har.  <&  J.  216.    Maaim  v.  Morse,  8  Mass.  127. 

47.  But  a  promise  to  pay  a  specialty  debt  which 
has  been  discharged  by  a  certificate  of  bankruptcy 
does  not  revive  the  onffinal  debt,  as  a  debt  by  spe- 
cialty. The  oriffinal  debt  is  merely  a  consideration 
that  g}ves  validity  to  the  new  promise.  Field's 
<»iM,  2Rawle,  351. 

II.     What  constituted  qn  Act,  of  Bankruptcy,  and 
qf  Frauds  in  Relation  to  the  Bankrupt  Lata. 

48.  The  act  which  constituted  a  bankruptcy 
must  have  happened  within  six  months  before  the 
commission  issued.  Barnes  y.  Billington,  1  Wash. 
G.  G.  29. 

49.  Whether  the  flight  of  a  resident  of  another 
state  to  his  home,  or  a  deed,  without  valuable  con- 
sideration, made  to  a  child,  were  an  act  of  bank- 
ruptcy ?  Pleasants  v.  Meng,  1  Dall.  390.  Joy  v. 
Cossart,  1  Yeates,  50.    2  Dall.  126. 

50.  A  denial  to  a  sheriff  was  qot  aq  act  of 
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6uiknipCey,fifileM  be  went  to  aenre  proee«  on  the 
debtor.  Barneg  v.  BUUnoion^  I  Wash.  C.  C.  29. 
4  IHr»  61,  n.  Nor  a  debtor's  concealing  himself, 
nor  being  denied  to  his  creditors,  if  be  did  not 
tberebr  prerent  serrice  of  process,  ib. 

51 .  The  concealment  of  foods,  distinct  Irom  a 
frandolent  eonvejance  of  Uiem,  must  have  been 
actoal,  not  constractive,  and  bjr  the  bankrupt 
himself,  or  by  hia  procareoient,  while  they  contin- 
ued to  be,  in  bis  intention,  his  own  goods,  in  order 
to  constitute  an  act  of  bankruptcy.  Livermore  t. 
BofUy,  3  Mass.  487. 

SS.  rhe  arrest  and  imprisonment ^of  the  debtor 
were  both  necessary  to  constitute  the  act  of  bank- 
ruptcy, and  the  imprisonment  must  hare  been  for 
two  months  or  more.  Jftim»  w.  Pugk,  1  Murph. 
149. 

5^.  If  a  debtor  were  imprisoned  three  months 
lor  debt,  the  bankruptcy  was  committed  at  the  end 
of  two  months,  and  the  creditors  had  only  one 
month  to  prefer  a  petition,  and  if  they  did  not  prefer 
one  within  that  time,  the  act  of  bankruptcy  ceased 
to  operate  after  the  three  months,  ano  the  debtor 
roigot  arail  himself  of  a  state  insolTent  law.  Clarke 
V.  Ray,  1  Har.  A  J.  326. 

54.  The  cireuit  court  of  the  United  States,  how- 
ever, held  that  the  debtor,  in  such  case,  could  not 
avail  himself  of  such  insolvent  law,  if  the  creditors 
sued  out  a  commission  within  six  months  next 
after  the  act  of  bankruptcy  caused  by  the  impris- 
onment, ib. 

55.  Giving  voluntary  preference  to  one  creditor 
was  not  an  act  of  bankruptcy,  though  if  given  on 
the  eve  of  bankruptcy,  and  in  contemplation  there- 
of, it  was  void.  Harrison  v.  SUrry,  5  Cranch, 
301.  Locke  V.  Wituung,  3  Mass.  325.  Barnes  y. 
BiUingUm,  1  Wash.  C.  C.  29.  Ogden  y.  Jackson, 
1  Johns.  370. 

56.  The  term  "conveyance/*  in  the  bankrupt 
act,  meant  an  instrument  under  seal ;  and  therefore 
a  fhindnlent  sale  or  transfer  of  personal  property, 
unless  by  a  sealed  instrument,  was  not  an  act  of 
bankruptcy.    Livermore  v.  BagUy,  3  Mass.  487. 

57.  Paying  money,  orjgiving  security  to  a  cred- 
itor, in  contemplation  orbankruptcy,  and  with  a 
yiew  to  prefer  nim,  was  valid  if  it  were  not  volun- 
tary, but  the  efiect  of  measures  taken  by  the  cred- 
itor. 1  Johns.  370.  P.  8.  Pkanix  v.  Dey,  5 
Johns.  412.  M'Mecken  v.  Grundy,  3  Har.  &  J. 
185. 

58.  A  had  engaged  to  transfer  bank  stock  to  B, 
to  secure  him  from  loss  by  indorsing  A*s  notes. 
Not  having  the  stock  when  applied  to  for  the 
transfer,  A,  at  B*s  instance,  conveyed  land  to  C, 
who  took  up  the  notes.  Held  that,  though  A  had 
committed  an  act  of  bankruptcy  before  he  convey- 
ed the  land,  yet  the  conveyance  was  valid,  and 
that  B's  preterence,  thus  obtained,  was  only  a 
substantial  fulfilment  of  A*8  original  engagement 
when  B  indorsed  the  notes.    3  Mar.  A  J.  185. 

59.  A  conveyance  to  secure  a  bona  fide  creditor 
if  made  before  June  Ist,  1800,  was  valid,  though 
made  in  contemplation  of  bankruptcy,  the  bank- 
rupt act  not  havrag  gone  into  operation  until  that 
day.    M*Menomij  v.  Roosevelt,  3  Johns.  Ch  446 
A  deed  executed  and  delivered  before  that  day 
thouffh  not  acknowledged  till  after,  was  valid 
fVood  V.  Owings,  1  Cranch,  239. 

60.  M.  and  S.,  being  in  embarrassed  circum- 
stances, on  the  15th  April,  1800,  executed  a  con- 
yeyance  of  certain  lands,  which,  by  a  declaration 
in  writing  executed  by  them  on  the  31  st  May 
1800,  they  declared  to  be  in  trust  to  pay  particular 
creditors,  in  preference.  On  the  13tb  June,  1800, 
they  drew  an  order  on  one  F,  their  avent,  directing 
him  to  pay  to  R  such  moneys  of  theirs  as  should 
come  to  his  hands  from  certain  persons,  which 
ontor  was  accepted  by  P.  on  the  8am«  day.    On 


tlie  11th  My,  1800,  M.  and  S  comnHled  an  act  of 
bankruptey ,  and  on  the  18th  July,  1800,  were  duly 
declsed  bankmpts.  In  an  action  brought  vy  the 
assignees  of  M.  and  8.  against  P.,  H  was  held  that 
the  opder  and  acceptance  amounted  to  an  assi^- 
ment,  and  fixed  the  fund  irrevocably,  and  that  the 
order  was  not  given  in  contemplation  of  bankrupt- 
cy, so  as  to  make  it  fraudulent  under  the  bankrupt 
law.    ATMenomy  v.  Ferrers,  3  Johns.  71. 

61.  Where  tlie  grantor  of  a  deed  which  was 
made  to  defraud  creditors,  afterwards  became  a 
bankrupt,  the  grantee,  the  deed  having  been  de- 
clared fraudulent  and  void,  was  accountable  for 
the  rents  and  profits  subsequent  to  the  act  of  bank* 
ruptcy,  or  feom  the  time  when  the  right  of  the 
creditors  to  call  him  to  an  account  accrued.  Sands 
V.  Codwise,  4  Johns.  536. 

III.  Of  the  Commission  and  Assignment;  tka 
Jissignees;  Actions  by,  and  agaimsl  tbrm, 
and  Emdaats in  Caseswkere  the  Bankntpt- 


ey  was  wn  qmestaan* 

62.  IT  an  act  of  bankruptcy  were  committed  by 
collusion  with  any  of  the  creoitors,  the  commissiott 
was  not  valid.  Barnes  r.  BilUngton,  1  Wash. 
C.  C.  29. 

63.  A  petition  subscribed  by  one  of  two  partners, 
in  the  name  of  himself  and  partner,  was  sufficient 
legal  ground  for  the  issuing  of  a  commission. 
PUasants  v.  Mtng,  1  Dall.  389. 

64.  A  note,  dated  after  the  passing  of  the  law, 
and  written  on  the  back  of  an  account,  the  last 
item  whereof  was  prior  to  the  date  of  the  law, 
promising  to  pay  with  interest,  did  not  warrant 
a  commission.  Joy  v.  Cossartj  1  Yeates,  50.  2 
Dall.  126. 

65.  A  supposed  bankrupt,  in  consideration  of  five 
shillings,  assigned  his  estate  to  the  commissioners, 
for  the  use  of  his  creditors  claiming  under  the 
commission.  Afterwards  the  proceedings  (ailed  for 
want  of  a  sufficient  petitioning  creditor.  No  in- 
terest passed  by  the  assignment.  Joy  y.  Wager, 
3  Teates,  138. 

66.  An  agreement  by  two  out  of  three  assignees 
of  a  bankrupt,  cannot  bind  the  third  in  his  private 
or  representative  capacity,  unless  they  were  pre- 
viously authorized  by  him,  or  he  afterwards  affirms 
the  act    BUgikt  v.  Askley,  Peters  C.  C.  15. 

67.  The  d^  of  assignment  vested  all  the  bank* 
rupt's  property  in  his  assignees,  leaving  no  residua- 
ry interest  in  him.  Barstow  y.  Adams,  2  Day,  71k 

GB.  Assignees  could  not  maintain  an  action  on 
a  demand  arising  from  a  tort ;  such  demand  did 
not  pass  by  the  assignment ;  as  a  demand  for  de- 
ceiving the  bankrupt  in  the  sale  of  goods.  Skao- 
maker  v.  Kedy,  1  Yeates,  245.    2  Ddl.  213. 

69.  Assignees  sUnd  precisely  in  the  situation  of 
the  bankrupt.  Stoufler  v.  Coleman,  1  Yeates,  399. 
And  ntust  sue,  in  their  names,  all  demands  that 
pass  by  the  assignment.  The  bankrupt  cannot 
sue  them  in  his  own  name.    Elderkin  v.  Elderkin, 

1  Root,  139.  ^  ^      .  .        - 

70.  So  of  a  trespass  in  seizing  and  detaining  the 
bankrupt's  ship,  and  delaying  a  voyage.  Bird  y. 
15r««p*toid,  3  Day,  23%.  2  Day,  299.  S.P.StsjiIf 
y.  DiiA^rsf ,  2  Root,  52. 

71.  The  bankrupts  right  of  action  against  a 
sheriff  for  not  collecting  an  execution  P<m^  to 
the  assignee.     SuUivan  y.  Bridge,  1  Mass.  511. 

72.  In  Fales  v.  Thompson,  1  Mass.  135.  it  ww 
held  that  the  assignee  could  not,  under  the  1  aUi 
section  of  the  bankrupt  act,  come  in  and  prMecule 
a  real  action  brought  by  the  demandant  before  lie 
was  declared  to  be  a  bankrupt.  See  note  to  thjvt 
case. 

73.  On  the  death  of  the  assignee,  it  seems  that 
thu  right  of  action  for  a  debt  dus  to  the  banknipi 
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vested  in  the  assiffnee'i  executor.  Biehardt  t. 
Maryland  Ins.  Co.  8  Cranch,  98.  Sed  vide  8  Mass. 
521,  contra. 

74.  A  claim  for  spoliations  b^  Spain  on  the 
bankrupt's  propertj  was  not  assignable ;  and  the 
assignees,  having  received  the  amount  of  such 
claim,  awarded  to  them  by  commissioners  under 
the.  treaty  between  Spain  and  the  United  States, 
were  held  liable  to  the  bankrupt  therefor,  in  an 
action  for  money  had  and  received.  Vasse  v. 
Comers,  4  Wash.  C.  C.  570. 
'  75.  A  legacy  to  the  bankrupt's  wife,  dependent 
on  her  surviving  another  person,  being  a  mere 
possibility,  did  not  pass  to  tlie  assignees  of  the  bus- 
band.     Krumbaar  v.  Burtf  2  Wash.  C.  C.  406. 

76.  Under  a  separate  commission  against  one  of 
several  partners,  only  his  private  property  and  his 
interest  in  the  funds  of  the  nrm  pass  to  nis  assignees. 
Harriwn  v.  Starry,  5  Cranch,  902. 
-  77.  A,  as  agent  for  B,'and  to  secure  a  debt  due 
to  bim,  takes  a  mortgage  of  real  estate,  in  his  own 
name,  from  the  debtor,  and  then  obtains  a  release 
of  the  equity  of  redemption.  A  retains  the  title 
deeds,  and  B  receives  the  nnts  and  profits.  Af- 
terwards A  lends  his  notes  to  B,  and  finally  takes 
them  up,  shortly  afler  which  B  is  declared  a 
bankrupt.  His  assignees  cannot  recover  the  prem- 
ises (torn  A,  until  they  reimburse  him  the  amount 
so  paid  for  B.     Frazer  v.  HaUoioeUj  1  Binn.  126. 

78.  In  an  action  brought  by  the  assignees,  the 
defendant  cannot  set  off  a  check  issued  by  the 
bankrupt,  payable  to  bearer,  bearing  date  before 
the  banaruptey,  unless  he  proves,  further,  that  the 
check  came  to  his  hands  prior  to  the  bankruptoy. 
Ogden  V.  Cotdey,  2  Johns.  274. 

79.  Where  there  are  mutual  dealings  between 
A  and  B,  and,  A  having  the  property  of  B  in  his 
hands,  B  becomes  bankrupt,  A  is  entitled  to  set 
off  his  debts  or  demands  against  the  funds  in  his 
hands,  and  can  be  compeUed  to  account  to  the 
assignees  of  the  bankrupt  for  the  balance  only,  even 
though  the  subject  of  the  set-off  would  not  be  ad- 
missible at  law.    Murray  v.  Riggs,  15  Johns.  571. 

80.  A  joint  debt  might  be  set  off  aj^ainst  the 
separate  claim  of  the  assignee  of  one  of  the  part- 
ners ;  but  such  set-off  could  not  have  been  made 
at  law,  independently  of  the  statute.  Tuckers  v. 
Ozleyj  5  Cranch,  34. 

81.  In  an  action  by  assignees  for  bankrupt's 
services 'as  supercargo  of  a  ship,  the  defendant 
could  not  set  off  a  £mand  against  the  bankrupt 
lor  not  keeping  the  ship  fully  insured.  Brown  v. 
CunUnr,  2  Caines,  33. 

82.  Where  a  bill  in  chance^  was  filed  by  cred- 
itors^ to  set  aside  the  deeds  oi'^a  bankrupt,  on  the 
ground  of  fraud,  it  was  held  that  the  property  was 
not  to  be  placed  in  the  hands  of  a  master,  but  was 
to  be  disposed  of  by  the  assignees  of  the  bankrupt, 
aocording^to  the  bankrupt  la.W.  Sands  v.  Codwise, 
4  Johns.  536. 

83.  Where  a  decree  has  been  pronounced  in  the 
court  of  chancery,  in  a  suit  brought  by  certain 
creditors  of  a  bankrupt  a^nst  him,  his  assignee, 
and  others,  and  the  assignee  is  aflerwards  re- 
moved, and  a  new  assignee  appointed  bv  a  majority 
of  the  creditors,  and  the  cause  is  brougntby  appeal 
to  the  court  of  errors,  that  court  will  not  stay  the 
proceeding,  until  a  new  assignee  is  appointed. 
Sands  v.  CodtDise,  2  Johns.  465. 

84.  The  district  courte  had  not,  like  the  chancel- 
lor in  England,  exclusive  jurisdiction  over  the 
execution  oif  the  bankrupt  law,  and  could  not  re- 
move the  assignee,  nor  compel  him  to  account. 
Lucas  V.  Momsy  Paine,  396. 

85.  A  judgment  was  rendered  against  the  effects 
of  a  bankrupt,  for  coste,  &c.,  in  a  suit  brought  by 
H  as  assignee ;  but  before  the  judgment  was  exe- 
cuted, H  had  distributed  all  the  bankrupt's  effects, 


that  had  com9  to  his  hands,  among  the  creditors 
who  had  proved  their  debts  under  the  commission. 
Held  that  these  facts  were  well  pleaded  in  bar  of 
execution  on  the  judgment  Arnbiafd  v.  Heardj  9 
Mass.  489. 

86.  The  assignee  was  not  liable  to  be  summoned 
as  the  trustee  of  the  bankrupt,  upon  a  process  of 
foreign  attachment,  by  one  who,  as  a  surety  of  the 
bankrupt,  in  a  bond  given  to  the  United  Steles, 
had  paid  the  money  due  on  the  bond ;  the  action 
should  have  been  ditectly  against  the  assignee,  as 
such,  who  held  the  effecte,  not  as  a  trustee  of,  but 
adversely  to,  the  bankrupt  Oliver  v.  Smithy  5 
Mass.  1^. 

87.  But  he  was  liable  as  trustee  of  the  payee  of  a 
note  ffiven  by  the  bankrupt,  where  the  payee  had 
proved  the  note  under  the  commission,  tnough  the 
note  were  aflerwards  assigned  to  another;  tlie 
assignment  being  questionaole  as  to  ito  fairness. 
Decoster  v.  lAvermorty  4  Mass.  101.  See  Foster 
V.  Lowell f  Assignment,  63.  64.  Chandler  v.  Win- 
ship.  Assumpsit,  846. 

88.  The  assignee,  and  not  individual  creditors, 
must  have  sued  for  property  fraudulently  conveyed 
by  the  bankrupt,  and  withheld  from  the  list  of  the 
estete  given  in.   Edwards  v.  Coleman^  2  Bibb,  204. 

89.  The  assignees  of  one  partner,  who  is  bank- 
rupt, must  join  with  the  solvent  pawner  in  a  suit 
at  law.    Murray  v.  Murray,  5  Johns.  Ch.  60. 

90.  The  assignees  of  one  partner,  under  a  sepa- 
rate commission,  are  tenante  in  x^ommon  with  the 
solvent  partner,  and  one  cannot  call  the  joint 
property  out  of  the  other's  hands,  ib. 

91.  In  an  action  against  the  bankrupt,  the  cer- 
tificate is  prima  facie  evidence  of  bankruptoy,  and, 
if  not  rebutted,  is  conclusive.  Waller  v.  Edwards, 
6  Litt.  348. 

92.  The  judgment  of  the  district  judge,  on  a  ver- 
dict finding  that  an  act  of  bankruptoy  had  been 
committed,  was  conclusive  evidence,  between  the 
assignees  and  one  claiming  under  the  bankrupt 
afler  such  act,  that  the  commission  duly  issued. 
Livermore  v.  Swasey,  7  Mass.  213. 

93.  The  certificate  of  a  bankrupt's  conformity  is 
conclusive  evidence  of  the  issuing  of  the  commis- 
sion, and  of  the  trading  and  bankruptoy,  in  an 
action  by  the  assignees  against  a  debtor  of  the 
bankrupt;  but  it  is  only  prima  facie  evidence  of 
such  facte,  in  an  action  by  a  creditor  against  the 
bankrupt;  and  under  the  replication  that  the  cer- 
tificate was  unfairly  ohteined,  it  was  competent 
for  the  plaintiff  to  prove  that  the  defendant  was 
not  a  trader  within  the  meaning  of  the  act  of 
congress.     Blythe  v.  Johns^  5  Binn.  247. 

94.  In  Connecticut  it  was  held  that  the  validity 
of  the  commission  could  not  be  impeached  by  any 
person  in  the  courU  of  common  law.  BisseU  v. 
Post,  4  Day,  79.     Barsiow  v.  Adams,  2  Day,  70. 

95.  In  assignees*  suite  against  the  debtors  of  the 
bankrupt,  the  production  of  the  commission  and 
assignipent  proves  the  trading  bankruptcy,  &c.,  , 
and  the  appointment  of  the  asflpiees.     Barday  v. 
Carson,  2  Hay  w.  243. 

96.  Aliier,  m  suite  by  third  persons,  where  the 
bankruptoy  and  the  proceedings  under  it  are  in 
question.  Wood  v.  Grundy,  3  Har.  &  J.  13.  Bar- 
neu  V.  Patterson,  6  Har.  &  J.  182. 

97.  The  proceedings  by  the  commissioners  of 
bankrupt  were  finished  within  the  51st  section, 
when  the  commissioners  had  proceeded  on  the 
commission,  examined  the  bankrupt  and  other 
witnesses,  admitted  the  creditors  to  prove  their 
debts,  and  assigned  the  bankrupt's  estete.  And 
when  such  proceedings  were  filed  in  the  district 
court,  certified  copies  Uiereof  were  prima  fade  evi- 
dence, against  all  persons,  of  the  commission,  trad- 
ing, ana  acte  of  bankrup^py.  Rugan  v.  West,  1 
Binn.  263. 
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98.  The  56lh  lection^  which  made  the  oommiso 
8ion  and  assignment  conclusive  evidence  of  the 
trading  and  act  of  bankruptcy  in  all  cases  where  the 
assignees  shocild  prosecute  any  debtor  of  the  bank- 
rupt, for  any  debt,  duty,  or  demand,  did  not  apply 
to  an  action  of  trover  by  the  assignees,  ib.  LovtU 
V.  Cutler^  1  Mass.  67. 

99.  The  assignees,  in  actions  brouj^ht  by  them, 
must  have  proved  the  debt  of  the  petitioning  cred- 
itor, except  in  actions  brought  oy  them  against 
the  debtors  of  the  bankrupt,  under  section  56 ;  but 
that  section  extended  only  to  suits  for  debts,  daties, 
or  demands.     Ven  v  Jffrtght,  Peters  C.  C.  64. 

100.  In  an  action  by  one  who  has  purchased  un- 
der the  assignees,  proof  is  necessary  of  the  trading, 
the  act  of  bankruptcy,  and  of  the  petitioning  cred- 
itor's debt.    Hart  r.  Strode,  2  Marsh.  115. 

101.  In  an  action  of  replevin,  where  the  ques- 
tion depended  on  the  fact  whether  a  third  person 
had  become  a  bankrupt,  and  the  regular  steps  been 
taken,  and  in  which  the  assignees  were  not  plain- 
tiffs, nor  the  defendant  a  debtor  of  the  bankrupt, 
the  plaintiff  must  produce  the  regular  evidence  of 
an  act  of  bankruptcy,  and  of  the  dent  of  the  petition- 
ing creditor.     Waterman  v.  Robirisenf  5  Mass.  303. 

102.  In  an  action  of  ejectment  brought  by  an 
assignee,  he  must  have  proved  his  title,  like  any 
other  part^,  by  producing  the  title  deeds.  TaUoti 
▼.  Goodwin^  3  Day,  264. 

103.  Whether  a  purchaser  under  the  assignee 
must,  in  ejectment,  have  proved  the  petitioning 
creditor's  debt  ?  Den  v.  Wright^  Peters  C.  C.  64. 
It  was  not  necessary  for  him,  in  ejectment  against 
one  who  claimed  by  title  adverse  to  the  bankrupt 
ScoU  V.  Leather,  3  Yeates,  184. 

104.  If  one  of  the  counts  were  upon  the  demise 
of  the  assignees,  and  the  other  on  the  demise  of 
the  bankrupt  himself,  and  the  plaintiff*  failed  to 
prove  the  netitioning  creditor's  debt,  so  as  to  sap- 
port  the  first  count,  he  might  rely  on  the  other, 
although  the  deed  of  the  assignees  recited  the 
bankrupt's  assignment,  &c.  Den  v.  Wrightf  Pe- 
ters C.  C.  64. 

105.  In  an  action  by  the  assignees  of  a  bank- 
rupt, a  general  confession  of  judgment  admitted 
the  assignment  and  right  of  action  to  be  in  the 
plaintiff",  agreeably  to  the  declaration.  Kelly  v. 
Holdshin,  1  Browne,  36. 

106.  In  an  action  between  assignees  and  a 
stranger,  a  general  declaration  of  wmkruptcy  by 
the  commissioners  was  admissible  in  evidence,  in 
which  they  found  *'  that  A  became  a  bankrupt, 
within  the  true  intent  and  meaning  of  the  statute, 
before  the  date  and  issuing  of  the  commission,*' 
&c.,  though  it  did  not  state  that  he  became  a 
bankrupt  within  six  months  before  the  date  of  the 
petition  on  which  the  commission  issued,  nor  men- 
tion any  specific  acts  of  bankruptcy  on  which  a 
cominision  could  issue.  Belden  v.  Edwards ,  2 
Day,  246. 

107.  In  such  action,  parol  evidence  was  suffi- 
cient to  prove  a  ^^i^*^  ^'^^  o^  bankruptcy,  and 
the  time  when  it  was  committed.  t6. 

103.  The  record  of  the  proceedings  against  the 
bankrupt,  attested  by  the  clerk  or  the  district 
court,  was  good  evidence,  without  any  certificate 
of  the  judge.    Murray  v.  Marsh,  2  Havw.  290. 

109.  A  copy  of  the  assignment  to  the  commis- 
sidners  of  a  bankrupt,  certified  by  their  clerk, 
after  the  expiration  of  the  bankrupt  law,  was  ad- 
mitted in  evidence.    Scott  v.  Leather,  3  Yeates,  184. 

110.  A  petitioning  creditor  is  a  competent  wit- 
ness to  prove  his  debt,  in  an  action  where  the 
validity  of  an  assignee's  sale*  of  the  bankrupt's 
land  is  in  question,  if  he  have  no  interest  in  the 
event  of  tne  suit.  Farrington  v.  Farringtan,  4 
Mass.  237. 

111.  The  bankrupt,  <m  obtaining  his  certificate, 


4b».»  mlgbt  han%  bMo  a  witness  in  a  rait  bronglit 
by  himself  before  bankraptoy,  though  the  names 
of  the  assignees  were  not  subsUtutedimmediately. 
Brtnofu  T.  has.  Co.  of  PetrnMyivamOj  4  Yeates,  119. 
112.  In  an  action  by  an  assignee  to  recover  a 
debt  doe  ts  his  separate  estate,  a  ereditor  of  a  firm 
of  which  the  bankrupt  was  a  member,  was  a  eom* 

ritent  witness  for  the  plaintiff.  Barclay  t.  Cmrmnu 
Havw.  243. 

lli.  In  an  action  by  the  United  States  against 
one  who  had  received  property  belonging  to  a  oer* 
tificated  bankrupt,  the  bankrupt  is  not  a  compe- 
tent witness  to  prove  the  time  of  his  insolveney ; 
debts  to  the  United  States  not  being  barred  by  a 
certificate.     United  Strntes  t.  King,  Wallace,  13. 

114.  The  indorser  of  a  note  who  has  become 
bankrupt  was  held  to  be  a  competent  witness  for 
the  indorsee.    Murray  v.  Marsh,  2  Hayw.  290. 

115.  In  an  action  by  assignees,  the  declaratioas 
of  the  bankrupt,  made  befere  bankruptcy,  are  ad- 
missible in  evidence  for  the  defendanL  Marks  y. 
Barker,  1  Wash.  C.  C.  178. 

116.  The  testimony  of  a  banknipt  in  England, 
which  was  offered  te  prove  a  debt  due  in  this 
country,  was  rejected  on  the  groond  that  he  might 
have  an  interest  in  the  surplus.    Ceit  v.  Owen,  3* 
Desaus.  175. 

117.  A  bankrupt,  who  has  been  discharged  in 
Great  Britain,  and  against  whose  property  in 
New  York  an  attachment  has  issued,  under  the 
absent  and  absconding  debtor  act,  cannot  be  a  wit- 
ness in  favor  of  his  trustees  under  that  act,  al- 
though he  has  released  bu  interest  in  the  surplus 
of  his  estate  to  his  assignees  in  Great  Britain,  and 
to  his  trustees  here.  Graves  v.  Ddajlaine^  14 
Johns.  146. 

See  PoH,  VII. 

IV.    Commissioners^  Powers,  dbe. 

118.  If  commissioners  of  bankruptcy,  in  their 
declaring  a  man  a  bankrupt,  specified  the  day 
when  he  became  so,  it  was  not  conclusive  as  to 
the  time,  they  having  no  authority  to  decide  it. 
Rathbone  v.  Blackford,  1  Gaines,  588. 

119.  Gommissioners  had  no  power  over  a  div- 
idend declared  by  them.  Sufridge  v.  GtU,  4 
Mass.  95. 


V.    Of  Dividends. 

120.  When  a  dividend  had  been  made  by  com- 
missioners, every  creditor,  whose  claim  had  been 
allowed,  was  entitled  to  his  dividend,  and  no  court 
could  prevent  his  receiving  it,  nor  cause  it  to  be 
distributed  among  other  creditors.  Selfiidge  v. 
GiU,  4  Mass.  95. 

121.  A  full  dividend  might  be  received  where  a 
joint  debt  was  proved  under  a  separate  commis- 
sion ;  and  equity  only  could  restrain  the  creditor 
from  receiving  his  full  dividend.  T\ickers  v.  Oa> 
ley,  5  Granch,  34. 

122.  The  assignees  of  one  of  two  partners,  both 
of  whom  are  bankrupts,  can  distribute  the  whole 
partnership  fund  ;  for  after  a  separate  commission, 
a  joint  one  cannot  issue,  and  vtee  versa*    Murray 

V.  Murray,  5  Johns.  Gh.  60. 

VI.  Foreign  Bankrupt    Laws,  and  Proceedings 

unaer  them, 

123.  The  English  bankrupt  acts  did  not  extend 
to  the  province  of  Maryland,  nor  operate  on  the 
property  held  there  by  the  bankrupt.  Ward  v. 
Morris,  4  Har.  &  M'Hen.  330.  S.  P.  Bee,  247, 
Harrison  v.  Sterry. 

124.  An  assignment  by  commissioners  of  bank- 
rupt in  England  does  not  operate  as  a  legal  or 
equitable  transfer  of  property  in  this  country,  so 
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u  to  pfevent  an  American  creditor  ftom  ttwtiing 
to  that  property  for jpaymeDt,  or  the  bankrupt  fh>iu 
transferring  it.  tamor  v.  Geary ,  Kirbj,  313. 
Burk  Y.  MLain,  1  Har.  &,  M'Hen.  23(x  WaUace 
V.  PaUersati,  2  ib.  463.  ATmU  v.  OdquhoQn,  2 
Hay  w.  84.  Robinsan  v.  Crou>fUr,  4  M'Cord,  519. 
Tirphmm  ▼.  Chapman^  1  Rep.  Con.  Ct.  283.  MUm 
T.  MoreUm,  6  Binn.  353.  B/oAre  ▼.  WiUiama,  6 
Pick.  286.  Harrison  v.  St«rry,  Bee,  244.  5  Cranch, 
302.  Ogden  ▼.  Sowuierf,  12  Wheat.  361.  Jlbm- 
hmmy,  PUstoro,  3  Wend.  538.  CohtrA)  HoItms 
V.  Rmnsem,  4  Johns.  Cb.  460.  Sed  vide  2  Kent's 
Com.  330.    (1st  ed.)    20  Johns.  254. 

125.  A  discharge  under  a  foreign  bankrupt  law 
is  no  bar  to  an  action  in  the  courts  of  this  coun- 
try) on  a  contract  made  here.  M'MUlan  y.  Jlf- 
jfaU,  4  Wheat.  213.  Oresn  ▼.  Sarifiteiito,  Peters 
C.  C.  75.  URay  y.  CrovoninahiMy  2  Mason,  162. 
^bs  13  Mass.  5.    6  Pick.  306. 

126.  A  judgment  was  recovered  in  New  York, 
m  1796,  against  A  and  B,  on  a  contract  alleged 
to  have  been  made  at  Madeira.  In  1801,  A  was 
diseharsed  by  the  bankrupt  law  in  force  at  Tene- 
riflfe.  He  was  afterwards  sued  on  the  judgment, 
in  the  circuit  court  of  the  United  States  in  Penn- 
sylvania, and  pleaded  his  discharge  in  bar,  without 
alleging  that  the  original  contract  was  made  in 
this  country.  The  plea  was  held  insufficient. 
Qreen  v.  Samuento,  3  Wash.  C.  C.  17. 

127.  In  Bird  t.  CariUU,  2  Johns.  342,  it  was 
held  that  a  suit  might  be  brought  in  New  York 
in  the  name  of  a  foreign  bankrupt,  and  that 
he  might  join  with  the  assignees  of  a  copartner 
who  was  bankrupt  in  this  country.  In  Bird  v. 
Pierpmntf  1  Johns.  118,  the  court  were  equally 
divioed  on  this  question.  In  both  cases,  it  was 
held  that  the  foreign  assignee  could  not  sue  at 
law  in  his  own  name  in  New  York.  In  Holmes 
Y.  Remserif  ubi  sup.,  Kent,  C,  held  tliat  the  as- 
signees of  a  foreign  bankrupt  might  sue  here  for  a 
debt  due  to  his  estate,  either  as  assignees  or  in  the 
name  of  the  bankrupt.  See  dicta,  on  this  sub- 
ject. 13  Mass.  147.  3  Mass.  517.  9  Mass.  346. 
11  Mass.  25.    4M'Cord,519. 

128.  In  Blane  v.  DrumTnond,  1  Brock.  62,  it  was 
decided  that  assignees  of  a  bankrupt  in  England 
cannot  maintain  an  action  at  law  in  their  own 
names  in  the  courts  in  Virginia. 

129.  Although  foreign  assignees  cannot  support 
an  action  in  their  own  names,  yet  if  no  adverse 
claim  appear,  a  judgment  in  favor  of  the  bank- 
rupt may  be  marked  to  their  use ;  and  if  an  adverse 
claimant  appears,  even  afler  judgment  affirmed,  the 
court  below  may  stop  the  payment  until  the  right 
is  decided.     Byrne  v.  Walker,  7  S.  <&  R.  483. 

130.  An  assignee  under  a  foreign  commission 
of  bankruptcy  is  not  entitled,  before  judgment,  to 
an  injunction  to  restrain  the  bankrupt  from  re- 
ceiving from  the  custom-house  here  property 
which  was  on  the  high  seas,  on  its  way  from 
England  to  New  York,  when  the  commission 
was  sued  out.  Abraham  v.  Plestoro,  3  Wend. 
53tt  ~  reversing  the  decree  in  1  Paige,  236. 

131.  In  Harris  v.  MandevilU,  2  Yeates,  99,  2 
Dall.  256,  it  was  held  that  a  British  subject,  who 
had  been  discharged  under  the  bankrupt  law  of 
England,  was  protected  thereby  in  Pennsylvania. 

VII.    Old  Bankrupt  Laws  cf  Pennsylvania  and 

Maryland. 

132.  Under  the  Pennsylvania  act  of  1785,  the 
court  could  not  legally  compel  commissioners  of 
bankrupt  to  give  a  certificate  of  conformity,  even 
though  an  issue  should  be  found  in  favor  of  the 
bankrupt,  or  the  8burt  should  differ  from  the  com- 
missioners.   Respublica  v.  Clarkson,  I  Yeates,  46. 

1^.  A  judgment  creditor,  who  had  not  levied 

VOL.  I.  51 


his  execution,  could  not  avail  himself  of  his  jndjg- 
ment,  as  to  the  property  vested  in  the  commis- 
sioners, in  preference  to  other  creditors.  A  prior 
judgment  creditor  could  not  claim  the  proceeds 
of  a  sale  of  real  estate  levied  under  an  execution  on 
a  subseouent  judgment.  Gibbs  v.  Gibbs,  1  Dall.  374. 

134.  In  an  action  against  the  acceptor  of  a  bill, 
the  plaintiff,  who  had  become  a  certificate  bank- 
rupt, was  admitted  as  a  witness  to  prove  a  parol 
acceptance,  he  having  released  his  interest  at  the 
bar,  and  the  suit  being  prosecuted  by  his  assign- 
ees who  had  given  security  for  coate.  MEwen 
V.  Gibbs,  4  Dall.  137.  See  also  JfClmutehan  v. 
Seott,  2  Dall.  172,  n. 

135.  A  bankrupt  might  have  been  committed 
for  perjury  in  his  examination,  before  the  42 
days,  given  by  section  14  of  the  act,  had  expired. 
RespuSUea  v.  Wright,  1  Yeates,  205. 

136.  Goods  of  another  in  possession  of  a  bank- 
rupt, which  he  was  allowed  to  sell  as  his  own, 
were  subject  to  the  commission.  Aliter,  as  to 
those  which  he  sold  as  factor.  And  his  takinjg  se- 
curitv  in  his  own  name,  for  goods  thus  soldj  did 
not  destroy  the  right  of  the  principal  to  the  money 
thus  secured.    Price  v.  Ralston,  2  Dail.  66. 

137.  The  Maryland  arte  of  1704  and  1753  pro- 
vided for  the  case  of  a  trader,  living  out  of  the 
province!  becoming  bankrupt  while  holding  prop- 
erty in  the  province,  and  secured  a  preference  in 
the  payment  of  debU  contracted  in  the  province 
on  the  credit  of  goods  imported  therein.  Ward 
V.  Morris,  4  Har.  &  M'Hen.  330. 

138.  Under  the  Maryland  a<^  of  1787,  a  bank- 
rupt's surety,  who  had  paid  the  debt  after  the 
principal  was  discharged,  was  not  barred  by  the 
chancellor's  certificate,  but  was  entitled  to  his 
action,  for  reimbursement,  against  the  principal. 
Haddon  v.  Chambers,  1  Yeates,  529.  2  Dall.  236. 

139.  Where  a  citizen  of  Maryland  gave  his 
bond,  in  Virginia,  to  a  citizen  of  Virginia,  and 
afterwards  became  a  bankrupt  in  Maryland,  by 
the  laws  of  that  stote,  and  was  there  discharged 
by  the  pro^r  authority,  such  discharge  did  not 
avail  him  in  a  suit,  afterwards  brougnt  on  the 
bond,  in  Virginia.    Banks  v.  GreenUaf,  6  Call,  271. 

BARRATRY. 

1.  In  an  indictment  for  barratry,  it  is  sufficient 
to  charge  the  defendant  generafly  as  a  common 
barrator.  Commontoealth  v.  Davis,  11  Pick.  432. 
9  Cow.  587.    13  Pick.  362. 

2.  On  the  trial  of  such  indictment,  a  magis- 
trate's order  that  a  person  complained  of  by  the 
defendant  should  recognize  for  his  appearance 
before  the  proper  court,  is  not  conclusive  evidence 
that  the  defendant  had  probable  cause  for  making 
the  complaint,  ib. 

3.  A  note  of  particulars  furnished  to  the  de- 
fendant, steting  that  evidence  will  be  given,  upon 
his  trial,  concerning  a  comply t  before  A  B, 
£&(}.,  sufficiently  designates  In  proceeding  in 
which  the  complaint  was  made  to  another  justice, 
and  the  warrant  -by  him  issued  was  returned,  for 
a  hearing,  to  A  B.  ift. 

4.  The  notice,  served  on  a  defendant  indicted 
for  barratry,  forms  no  part  of  the  record,  and  fur- 
nishes no  ground  for  a  motion  in  arrest  of  judg- 
ment.    StaU  V.  ChiUy,  1  Bailey,  379. 

5.  Where  one  purchased  three  promissory 
notes  made  by  the  same  person,  and  left  them 
with  an  attorney  for  collection,  and  the  attorney 
brought  three  several  suite  thereon  before  a  justice 
of  the  peace,  (any  two  of  the  notes  amounting  to 
more  than  twenty  dollars,)  when  they  miffht  have 
been  joined  in  one  action,  if  brought  to  me  court 
of  common  pleas ;  and  the  creditor  afterwards 
took  the  executions,  and  caused  them  to  be  levied 
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under  oircumstanceB  that  iDdicated  a  diapositioii 
to  oppreas  the  debtor,  and  received  the  money 
thereon  ;  it  waa  held  that  this  conduct,  thouffa 
it  constituted  an  indictable  offence,  did  not  male 
the  creditor  a  common  barrator.  CommanweaUh 
y.  JfCuUoeh,  15  Mua.  229. 

6.  Qttorfl,  whether  three  acta  of  barratry,  abflo- 
Itttely  and  in  all  cases,  constitute  the  party  a  com- 
mon barrator?  ib. 

7.  A  justice  of  the  peace  may  be  indicted  as  a 
common  barrator  ibr  exciting  prosecations  for  of- 
fences ;  and  it  is  not  a  sufficient  defence  that  the 
prosecutioaa  were  not  groundless,  if  he  excited 
them  with  a  view  of  exacting  ftes  for  afterwards 
sappressing  them.    StaU  v.  ChiUyf  1  Bailey,  379. 

8.  Prooi  is  admissible,  that  the  defendant  ex- 
acted  illegal  fees,  as  the  condition  of  compounding 
prosecutions,  to  show  the  motives  with  wnich  they 
were  excited  by  him.  ib. 

9.  The  sUtute  33  Henry  VIII.  c.  9,  limiting 
suits  and  prosecutions  for  champerty,  dbo.,  to  one 
year  afler  the  commission  of  the  offence,  does  not 
apply  to  indictments  for  barratry,  ib. 

10.  The  punishment  of  barratry  is  by  fine  and 
imprisonment,  at  the  discretion  of'^the  court.  And 
if  the  defendant  be  an  attorney,  or  solicitor,  his 
name  will  be  struck  from  the  rofls.  ib. 

See  Iirsuiuircx. 


BASTARD. 

I.  Liability  of  ^jtXtUxct  Father;  Forms  of  Pro* 
cudiagf  and  Evidence  against  him;  Adju- 
dieation  and  Appeal. 
II.  SeUUment  of  Bastard  Children. 

III.  Custody  and  Support  of  Bastard  Childrem. 

IV.  Of  a    BaMtaras    Power  of  aequirinff    and 

transmitting  Property  by  Descent  and  other* 
tsise. 
V.  Of  concealing  the  Death  of  Bastard  Children. 
VI.  Etidenee  as  to  Illegitimacy. 

1.  lAobiUty  of  Putative  Father ;  Forms  of  Prd- 
ceedingj  and  Evidence  against  him;  Adjudi- 
cation and  Appeal. 

See  AcTiOHS,  220. 

1.  The  father  of  two  bastard  children,  born  at 
one  birth,  is  chargeable  for  the  maintenance  of 
both.    Hall  V.  Commonu>ealth,  Hardin,  479. 

2.  A  discharge  by  a  woman  of  all  demands  for 
maintenance  of  a  Mstard  child  with  which  she  is 
pregnant,  deprives  her  of  any  remedy,  though  she 
nas  more  than  one  child.  Spalding  v.  JFucA,  1 
Root,  319. 

3.  If  a  single  woman  charges  A  as  the  father 
of  a  child  wiw  which  she  is  pregnant,  and  before 
the  child  is  born  she  marries  B,  A  is  nevertheless 


chargeable  with  its  maintenance.    State  v.  Ingram, 
4  Hayw.  221.    ^t  the  child's  legitimacy  is  not 
affected  by  t' 
ex  parte,  ib. 
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affected  by  the  vUier's  oath ;  for  as  to  him  it  is 


4.  Under  the  North  Carolina  statute  of  1741,  a 
married  woman  may,  on  oath,  accuse  a  man  of  be- 
ing the  father  of  a  bastard  child  begotten  before  her 
marriage.  Wilkie  v.  If  est,  1  Murph.  319.  Or  during 
her  coverture.    State  v.  Pettatoay,  3  Hawks,  623. 

5.  Where  the  mother  marries  afler  the  birth 
of  the  child,  she  and  her  husband  cannot  join  in 
prosecuting  the  alleged  father.  Cheeseborough  v. 
Baldwin,  1  Root,  2SS. 

6.  A  husband,  absenting  himself  seven  years,  is 
presumed  to  be  dead,  unless  the  contrary  is  shown ; 
and  if  the  wife  have  a  child  by  another,  that  other 
is  liable  under  the  bastardy  process.  Hall  v. 
Commonwealth,.  Hardin,  479.  See  also  Davis  v. 
Salisbury,  1  Day,  278. 


7.  But  the  bastardy  act  of  Kentucky  i^iplies  to 
single  women  only,  and  there  can  be  no  valid 
judgment  of  paternity  for  the  child  of  a  feme  covert^ 
though  she  has  abandoned  her  huabaad.  Sword  y, 
/festor,  3  Dana,  453.  8.  P.  in  Vermont  G^Jtry 
V.  Austin,  8  Verm.  70.  And  in  Indiana,  Pomk  v. 
Sloeum,  3  Blackf.  424.  But  when  the  mother 
makes  complaint  for  process,  it  is  not  necessary 
that  she  should  swear  that  she  is  a  single  woman. 
Robie  V.  MJ^ieee,  7  Verm.  419. 

8.  If  a  married  woman  be  within  the  statute  of 
Massachusetts,  yet  she  cannot  maintain   a  oom- 

Elaint  against  the  father  of  her  bastard  child,  unless 
er  husband  join.     Wilbur  v.  Crane,  13  Pick.  284. 

9.  And  a  note  given  by  the  alleged  father,  oa 
the  surceasing  of  a  complaint  prosecuted  by  the 
wife  alone,  is  void  for  want  of  consideration,  ib. 

10.  A  receipt  and  discharge  from  liability,  givea 
to  the  accused  by  the  wife,  is  void,  and  forms  no 
consideration  for  such  note.  ib. 

11.  A  note  given  by  the  putative  father  to  a 
fenu  sole,  on  the  setUeoMnt  of^a  prosecution  on  her 
behalf,  is  on  sufficient  consideration,  and  valid. 
Ha;ven  v.  Hobbs,  1  Verm.  238.  HoUomb  v.  Stimp- 
son,  8  Verm.  141.  Robinson  T.  Crenshaw,  2  Stew. 
&  Port.  276. 

12.  Even  though  he  be  afterwards  compelled, by 
prosecution  of  the  overseers  of  the  poor,  to  pve 
bond  to  indemnify  the  town  against  the  child's 
support,  the  mother  having  supported  it  from  its 
binh.    Knifht  v.  Priest,  2  Verm.  507. 

13.  So  of  an  oral  promise  to  give  the  mother  a 
bond  for  a  certain  sum  of  money.  Shsnk  v.  Mingte^ 
13  S.  &>  R.  29.  See  also  7  J.  J.  Marsh.  583, 
Burgen  v.  Stranghan. 

14.  Under  the  statutes  of  Virginia  and  Indiana, 
when  the  mother  makes  a  charge  before  a  magis- 
trate, it  must  be  taken  down  in  writing.  Howard 
V.  Overseers,  1  Rand.  464.  Mann  v.  Connnonwealth, 
6  Mnnf.  452.    Poulk  v.  Sloeum,  3  Blackf.  424. 

15.  In  Vermont,  the  complaint  must  be  in  wri- 
ting, and  be  signed  and  sworn  to ;  but  the  com- 
plaint itself  need  not  allege  these  requisites. 
Graves  v.  Adams,  8  Verm.  130. 

16.  In  Massachusetts  and  Maine,  the  justice, 
before  whom  a  woman  charges  a  man  as  father 
of  a  bastard  child,  can  bind  him  to  appear  and 
answer  to  the  charge,  and  abide  the  order  of  court 
thereon,  by  bond  only  :  a  recognizance  in  such  case 
is  void.  Merrill  v.  Prince,  7  Mass.  396.  Johnson 
V.  Randall,  7  Mass.  340.  Mariner  v.  Dyer,  8 
Greenl.  169.  But  a  bond  is  not  necessary  to  give 
the  court  jurisdiction,  if  the  defendant  Bpp^ur 
either  in  person  or  by  attorney.    2  Greenl.  169. 

17.  A  bond  to  appear  and  answer  was  held  to  be 
well  continued  under  statute  1785,  c.  66,  §  2,  by 
entering  on  the  docket  a  continuance  of  the  com- 
plaint, without  entering  it  on  the  bond  itselC 
Adams  v.  Whiting,  12  Pick.  196. 

18.  A  bond,  conditioned  that  the  accused  shall 
appear  and  abide  the  order  of  court,  obliges  him  to 
pay  such  sum  as  the  court  shall  order,  for  the 
maintenance  of  the  child,  as  well  as  to  give  a  new 
bond  for  performing  such  order.  Taylor  v.  Hughes^ 
3  Greenl.  433. 

19.  In  Vermont,  a  bond  is  required,  on  which 
the  principal  may  surrender  himself  in  the  county 
court,  or  be  surrendered  by  his  sureties ;  thougn 
they  are  held,  if  he  do  not  appear,  to  answer 
the  orders  of  that  court.  Mather  v.  Clark,  3 
Aik.  209. 

20.  In  Kentucky,  it  is  error  if  a  reoognisanoe 
bind  the  accused  **  to  abide  and  perform  we  order 
of  court ;"  he  should  be  bound  only  to  appear. 
Young  V.  Commonwealth,  2  Marsh.  63. 

21.  Afler  the  accused  has  a|lpeared  before  jus- 
tices, and  entered  into  a  recognizance,  he  cannot 
object  to  the  warrant  on  which  he  was  arrested 


BASTARD. 


403 


Waiieer  y.   Comnumioealthf  3  Marah.  S66.    6.  P. 
Schooter  v.  CommonweaUh,  6  Litt.  89. 

22.  If  the  child  is  bora  out  of  the  atate,  no  court 
An  it  has  itttiadiction  of  the  case.     Tanner  v.  MUn, 

6  LitL  2d. 

23.  The  date  of  the  recognixance  may  be  the 
day  on  which  the  defendant  is  recognized  to  ap- 
pear I  it  will  be  intended  to  have  been  taken  before 
the  boar  of  the  court's  sitting.  State  v.  Bradley, 
1  Blaokf.  83. 

dl.  Bastardy  cases  may  be  continued  from  term 
to  tetm,  itt  the  county  court,  and  a  recognizance 
be  taken  of  the  putative  father  for  his  appearance. 
Z>avtf  V.  ComntonweaUh,  4  Monr.  114: 

25.  In  a  suit  on  such  recognizance^  where  the 
Mndition  is  that  the  defendant  shall  appear,  and 
not  depart  without  leave,  but  abide  the  order 
of  court,  the  declaration  is  bad  if  it  do  not  aver 
that  he,  being  called  to  appear  according  to  the 
tenor  of  the  recognizance,  soade  defkult  State  v. 
Ckeeley,  4  N.  Hamp.  366.  It  seems  alao  that  the 
deftolt  should  be  averred  to  be  of  record,  ib, 

26.  In  debt  against  a  surety,  on  a  recognizance 
to  answer  a  charge  of  bastardy,  &e.,  the  defendant 
eannot  (under  the  pleas  of  nu  debet  and  payment, 
with  leave  to  give  special  matter  in  evidence) 
show  that  the  party  married  the  mother  after  the 
date  of  the  recognisanee  >  and  it  is  error,  if  the 
court  instruct  the  jury,  that  thcni^h  the  party  did 
not  appear  at  the  sessions,  yet  if^he  married  the 
mother,  even  with  a  fraudulent  intention  to  desert 
her,  the  defendant  was  entitled  to  a  verdict,  unless 
he  was  conusant  of  the  fraud.  No  evidence  is 
admissible  that  does  not  tend  to  show  either  that 
the  recognizance  was  not  forfeited,  or  that  it  had 
been  remitted  by  lawful  authority.  Cammamoealth 
V.  JTotoLand,  lU  S.  A  R.  355. 

27.  In  a  suit  by  a  town  against  the  alleged  father 
of  a  bastard  child,  it  is  no  objection  that  the  act 
complained  of  is  not  alleged  to  be  contra  formam 
statutij  unless  it  appear  uat  the  proceeding  are 
not  founded  on  the  statute.    Hoplans  v.  PUtaifield, 

7  Conn.  286.    8.  P.  3  Pick.  197. 

28.  Where  the  complaint  prays  process  against 
the  accused,  that  he  may  be  arrested,  &o.,  and 
dealt  with  "  as  by  the  statute,  in  such  o^se  made 
and  provided,  is  directed,"  it  is  equivalent  to  an 
averment  that  the  process  is  instituted  on  the 
statute.    7  Conn.  286. 

29.  It  is  the  justice's  duty,  on  complaint  brought 
before  him,  to  require  the  defendant,  if  there  be 
probable  cause,  to  nve  bond  to  the  adverse  party 
to  appear  before  uie  county  court.  But  a  bond 
given  to  a  town  treasurer  is,  in  law,  given  to  the 
town,  and  is  sufficient,  ib.   See  Abatem sirr,  433. 

30.  Where  the  defendant  in  such  proceeding 
appeared  before  the  justice,  to  whom  the  complaint 
was  exhibited,  and  pleaded  not  guilty,  and  such 
ittstioe,  after  examination,  found  nim  guilty,  and 
bound  him  over  to  the  county  court ;  it  was  held 
that  such  findin|r,  as  it  included  probable  cause, 
authorized  the  binding  over,  and  the  proceeding 
was  not,  for  that  reason,  erroneous,  ib. 

31.  It  is  not  error  that  one  justice  received  the 
Qpmplaint  and  issued  the  warrant,  and  that  it  was 
returned  to  another  who  heard  the  case  and  bound 
over  the  defendant,  ih.    But  see  17  Pick.  252. 

32.  The  officer,  who  arrests  the  defendant  on  the 
complaint,  may  detain  him  until  fees  and  expenses 
are  satisfied,  tbouffh  the  defendant  offer  what  the 
complainant  is  willing  to  receive.  Pearl  v.  Rauh 
din,  5  Day,  244. 

3:^  The  minute  interest  which  the  justices  of 
the  municipal  and  police  courts  in  Boston  have, 
as  inhabitants,  in  prosecutions  for  bastardy,  does 
not  disqualify  them  to  take  cognizance  thereof, 
especially  as  no  other  oourt  within  the  city  has 
jurisdiction.    HiU  v.  WeUs,  6  Pick.  108. 


34.  A  justice  of  the  peace,  inhabitant  of  the 
town  interested,  may,  on  complaint  (^  the  select- 
men, recognize  the  defendant  to  appear  at  the 
county  court.    Dams  v.  SaU^neru,  1  Day,  278. 

35.  And  a  selectman,  though  he  signed  the 
complaint,  is  a  competent  witness  for  the  plaintiffs, 
when  the  prosecution  is  made  by  the  town.  Fab- 
ler V.  HanuOorif  5  Conn.  416. 

36.  In  Pennsylvania,  the  process  is  by  indict- 
ment for  fornication,  or  adultery,  and  bastardy. 
Commonweatth  v.  Pintard,  1  Browne,  59.  Ihmcan 
V.  CovevumweaUk,  4  S.  &  R.  449.  In  such  indict- 
ment, the  sex  of  the  child  most  be  stated.  1 
Browne,  59. 

37.  On  such  indictment,  a  married  woman  is  a 
competent  witness  to  prove  the  criminal  connection 
with  her.  JUiter,  as  to  the  non-aecess  of  her  hus- 
band. 1  Ashm.  269.  6  Binn.  288.  3  Hawks,  623. 
But  if  the  court  permit  her  to  be  asked,  *<  how  long 
it  was  since  she  saw  her  husband,"  fr«n  the 
answer  to  which  non-access  may  be  inferrell,  yet 
if  they  instruct  the  jury  that  her  answer  is  not  to 
be  considered  evidence,  the  verdict  will  not  be  set 
aside.   CommomoeaUh  v.  Shepherd,  6  Binn.  2^. 

36.  Where  the  husband  has  access  to  die  wife, 
a  third  person  cannot  be  convicted  of  butardy 
with  the  wife,  unless  the  husband's  impotence  is 
proved.  But  if  the  husband  and  wife  live  at  a 
distance  from  each  other,  so  that  access  is  pot 
probable,  the  jury  are  to  judge  upon  all  the  circum 
stances  shown  m  evidence,  ib.  S.  P.  Cammon' 
wealth  V.  Wenlz,  1  Ashm.  269.  AoCe  y.  Pettaway, 
3  Hawks,  623. 

39.  On  an  indictment  for  bastardy,  tt  is  not 
necessary  to  aver  that  the  child  is  likely  to  become 
a  burden  upon  the  district,  and  that  the  defendant 
refused  to  enter  into  recognizance  for  its  support, 
in  pursuance  of  the  statute;  and  if  such  averment 
be  made,  it  need  not  be  proved.  State  v.  McDonald, 
2  M'Cord,  299. 

46.  In  Kentucky,  the  proceeding  are  not  in 
the  nature  of  criminal  process,  nor  is  their  object 
to  relieve  the  county  from  the  charge  of  supporting 
thechUd.  6  litt.  tfe. 

41.  They  are  for  the  benefit  of  the  mother,  and 
to  enforce  a  natural  duty.  Schooler  v.  Onnmori' 
wedUk,  6  Litt.  89.  Commonwealth  v.  WUherSy  4 
Monr.  51 1 .  Burgen  v.  Straiaghan,  7  J.  J.  Marsh.  583. 
Scantland  v.  Commonweal^,  6  J.  J.  Marsh.  585. 

42.  Under  the  spirit  of  the  statute,  the  court  may 
award  costs  to  the  mother.    6  Lift.  89. 

43.  }f  the  time  of  the  child's  birth  be  wrongly 
stated  in  the  warrant,  an  acquittal  of  the  defendant 
will  not  be  a  bar  to  a  subsequent  proceeding  on  a 
warrant,  which  avers  the  time  truly.  Burnett  ▼. 
CommemweaUk,  4  Monr.  108. 

44.  In  Connecticut,  the  prosecution  is  regarded 
as  a  civil  suit.  Bonds  of  prosecution  are  re- 
quired, and  the  plaintiff,  if  a  minor,  must  sue  by 
guardian  or  next  friend.  Hinmain  v.  Thy2br,  2 
Conn.  a57.  ^ 

45.  In  Massachusetts  and  Vermont,  the  prose^ 
cution  is  held  to  partake  of  the  nature  of  both  a 
civil  and  criminal  suit ;  and  in  Boston  is  cogni- 
zable by  the  police  and  municipal  courts,  uitt 
V.  WeOsy  6  Pick.  104.  Robie  v.  iTKieee,  7  Verm. 
419.     Gray  v.  Fulsome,  7  Verm.  452. 

46.  Depositions  are  admissible;  the  process  is 
commenced  in  the  name  of  an  individual;  may  be 
amended  or  discontinued;  the  defendant  is  not 
arraigned,  but  appears  and  pleads  by  attorney,  and 
is  entitled  to  costs  if  he  prevails;  the  plaintiff  also 
recovers  costs  if  she  prevails.  The  process  is 
founded  on  complaint  made  under  oath,  and  is 
returnable  forthwith,  being  commenced  by  a  crim- 
inal capias ;  and  bail  cannot  be  taken.  6  Pick. 
&  2  Conn.  vJbi  sup.  Mariner  v.  Dyer,  2  Greenl 
172. 
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47.  Where  the  complainant  entered  her  com- 
plaint in  the  common  pleas  by  attorney ,  bat  pleaded 
by  gnardian  ;  on  eertiorari,  after  judgment,  it  was 
presumed  she  was  of  age,  as  the  contrary  did  not 
appear  on  the  record;  tier  pleadin|f  by  guardian 
not  proving  her  infancy,  as  a  guardian  might  hare 
been  appomted  for  other  cause.  CommtmweaUh 
▼.  Moore,  3  Pick.  197. 

4d.  In  Vermont,  the  defendant  is  not  entitled 
to  costs,  on  his  anquittal.  Clafiin  ▼.  Hubbard, 
Brayt.  38.  AlUeTy  if  the  complainant  become  non- 
suit   AUard  ▼.  Bingham,  8  Verm.  470. 

49.  Whether  a  new  trial  or  review,  under  the 
statutes  of  Maine,  can  be  had  in  this  process  — 
fMBTB.    Ex  partt  Oeie^n,  4  Areenl.  58. 

50.  The  statute  of  Massachusetts  does  not  re- 
quire that  the  complainant  should  be  an  inhabitant, 
or  have  a  legal  settlement  in  any  town  of  the  coun- 
ty where  she  commences  her  suit,  or  even  in  the 
oomnMDwealth.    HiU  ▼.  fVeUt,  6  Pick.  109. 

51. ^n  prosecutions  under  the  statute  concerning 
the  support,  &c.,  of  bastard  children,  the  com- 
plainant must  file  a  dedaratum,  stating  that  she 
has  been  deliTcred  of  a  bastard  child,  begotten 
by  the  respondent;  the  time  and  place  wlwre  it 
was  begotten,  with  all  practicable  precision ;  that 
being  put  upon  the  discovery  of  the  truth,  during 
her  travail,  she  accused  the  respondent ;  and  that 
she  has  continued  oMistant  in  such  accusation. 
TosUr  ▼.  Beaty,  1  Greenl.  304.  The  proper  gen- 
eral issue,  in  such  case,  is  *'  not  guilty,    w. 

52.  The  complaint  made  hv  Que  mother  before 
a  justice  of  the  peace  shonm  state  all  the  facts 
last  above  mentioned,  so  far  as  they  have  occurred 
at  the  time.    Drowne  v.  SHmpson,  2  Mass.  444. 

53.  But  as  the  mother  may  not  have  been 
delivered  when  her  complaint  is  preferred,  she 
need  not  allege  therein  that  she  was  put  upon  the 
discovery  of  the  truth,  &o.,  during  her  travail. 
Dennett  v.  Knedand,  6  Greenl.  460. 

54.  It  is  error  if  it  do  not  appear  on  the  record 
that  the  child  was  bom  before  the  court  proceeded 
to  the  trial  of  the  defendant  Pemfidd  v.  Jforton, 
1  Root,  345. 

55.  In  New  Hampshire,  though  the  statute  on 
this  subject  is  substantially^  the  same  as  in  Massa- 
chusetts and  Maine^  yet  it  is 'held,  after  verdict, 
that  the  oompkint  is  sufficient  to  warrant  judg- 
ment, though  it  do  not  aver  that  the  child  was 
born  alive ;  nor  that  the  complainant  had  continued 
constant  in  her  accusation ;  nor  that  she  had  de- 
elared  the  respondent  to  be  the  father,  in  the  time 
of  her  travail.    R.  R.  v.  J.  M.  3  N.  Hamp.  135. 

56.  The  trial  in  New  Hampshire  has  always 
been  on  the  complaint  made  to  the  justice  before 
the  birth  of  the  child :  a  new  complaint  is  not  filed 
in  court  afterwards,  ib. 

'  57.  And  the  town  may,  for  its  own  indemnity, 
take  upon  itself  the  proeecution  of  the  complaint, 
if  the  mother  cannot  sustain  it,  and  may  prove 
by  other  eviden|^than  her  oath,  and  accusation 
daring  her  travBi,  that  the  respondent  is  the 
ftther.  ib. 

58.  But  in  Maine  and  Massachusetts,  the  mother 
only  can  prosecute  the  father,  and  if  her  evidence 
is  inadmissible,  the  proeecution  fails.     6  Greenl. 

,460.   7  Greenl.  401.     Cammamoealtk  v.  Cole,  5 
Mass.  519. 

59.  In  Connecticut,  the  statute  not  only  enables 
the  mother  to  prosecute  the  &ther  to  compel  him 
to  furnish  support  to  the  child,  but  also  author- 
lies  the  town  interested,  if  she  refuse  or  neglect 
HopktMt  V.  Plaii^eU,  7  Conn.  286.  FnUer  v. 
Hampi4m,  5  Conn.  416.  And  she  may  be  com- 
pelled to  testify,  when  tiie  town  prosecates.  Davis 
Y.  SaHebwj,  I  Day,  278. 

^.  But  It  is  pot  necessary  that  she  should  be  a 
IfitQMfi  though  in  court  daring  the  trial.     The 


complaint  may  be  proved  by  ofber  evidenee. 
Chaplin  v.  Hartshome,  6  Conn.  42. 

61.  Where,  however,  she  prosecutes,  she  raovt 
testify  on  the  trial,  or  the  complaint  most  fail.  ib. 
Peimtld  V.  JCorton,  1  Root,  345. 

(S2.  In  a  suit  by  the  town,  it  is  sufficient  if  the 
complaint  be  supported  bv  the  oath  of  one  of  three 
or  more  selectmen.  Chaplin  v.  Hartshame,  6 
Conn.  42. 

63.  The  suit,  by  the  town,  when  the  mother 
fails  to  prosecute,  must  be  in  the  name  of  the 
town,  by  the  selectmen  as  agents,  and  not  im  the 
names  of  the  selectmen.  liollitter  v.  fVhite,  d 
Conn.  338. 

64.  Where  the  complaint  averred  that  the  mother 
had  at  all  times  neglected  and  omitted  to  brin^ 
forward,  in  her  own  name,  and  prosecute  to  final 
judgment,  it  was  held  to  be  a  sufficient  averment 
of  her  neglect.    Fuller  v.  Hampton,  5  Conn.  416. 

65.  By  statute  in  Maine,  overseers  of  the  poor 
of  the  town,  liable  to  support  the  child  or  the 
mother,  are  anthoriied  to  prevent  a  settlement 
between  the  complainant  and  respondent,  alter 
her  accusation  ana  ezainination  have  been  taken 
on  oath.    Dennetts,  Jfevera^  7  Greenl.  403. 

66.  The  alleged  father  of  the  child  cannot,  in 
Virginia,  be  lawfully  bound  to  support  it,  unless 
it  appear  that  the  warrant  was  issued  by  the  magis- 
trate on  the  application  of  the  overseers  of  the 
poor,  or  one  of  them,  or  that  they,  or  one  of  them, 
were  parties  to  the  cause  in  the  court  that  made 
the  order  against  him.  Mann  v.  CammonwealtA, 
6  Munf.  452. 

67.  In  New  York,  the  warrant  can  be  lawfully 
issued  only  on  the  application  of  the  overseers  of 
the  poor.    Walleworik  v.  M'CulUmgk,  10  Johns.  93 

68.  And  the  mother  may  be  committed  to  prison 
for  refusing  to  discover  the  father.  Seott  v.  £ly,  4 
Wend.  565. 

69.  To  render  the  mother  a  competent  witness, 
in  her  prosecution  of  the  alleged  father,  she  must 
have  accused  him,  during  the  time  of  her  travail, 
of  being  the  father.  Warner  v.  ffilley,  2  Root,  490. 
Hitdicock  V.  Grant,  1  Root,  107.  K.  R,  v.  J.  M. 
3  N.  Hamp.  135.  Dennett  v.  Knedand,  6  Greenl. 
460.  Drowne  v.  Stimpeon,  2  Mass.  443.  Commom- 
wealth  V.  CoU,  5  Mass.  518.   8  Gieenl  163.    ' 

70.  And  the  time  of  travail  must,  wiliiin  the 
meaning  of  the  statute,  be  before  delivery.  Baean 
V.  HamngUm,  5  Pick.  63.  DenneU  v.  Knedand^ 
6  Greenl.  460. 

71.  When  a  town  prosecutes  the  fttlier,  the 
mother  is  a  witness,  though  not  examined  during 
her  travail.    Davis  v.  Sahsibury,  1  Day,  278. 

72.  But  her  deposition,  taken  ez  parte  before  the 
suit  was  commenced,  cannot  be  received,  though 
she  be  dead.    M Donald  v.  Hobb^,  1  Root,  154. 

73.  Unless  the  mother  continue  constant  in 
her  accusation  of  the  respondent,  she  is  not  a 
competent  witness  on  the  trial.  Drowne  v.  SCmfH 
son,  2  Mass.  443. 

74.  But  this  constancy  is  sufficient,  within  the 
statute,  if  it  continue  from  the  time  she  is  ejcam* 
ined  before  the  justice,  or  during  her  travail, 
whichever  may  be  first ;  and  her  ^rsmoMf  deda- 
rations  that  another  person  was  the  Ikther  alfeet 
her  credibility  only.  Maxwdl  v.  Hardy,  8  Piek. 
560. 

75.  To  prove  that  the  mother  was  ezaminedi 
and  charged  the  respondent,  during  her  travail, 
and  that  uie  continued  constant  in  her  aoeasation^ 
she  is  not  a  competent  witness.  i>roi0iis  v.  Stisap^ 
son,  2  Mass.  444. 

76.  In  Vermont,  the  mother  may  testify  to  the 
confessions  of  the  putative  father.  Mather  v.  darky 
2  Aik.  209. 

77.  Upon  the  mother's  complaint,  where  she  is 
a  witness,  evidenoe  is  not  admissible  to  prove  that 
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her  general  repatation  for  chtitity  was  bad  before 
her  connection  with  the  defendant,  and  that  she 
had  oilen  had  intercourse  with  other  men.  Coi»- 
monwtaUh  v.  Moore,  3  Pick.  194.  See  also  Morse 
T.  Piiteo,  A  Verm.  ^1. 

78.  The  defendant  majr  invalidate  her  testimony, 
where  she  swears  that  there  is  no  probability  of  lier 
being  mistaken,  by  preying  that  about  nine  months 
before  the  birth  of  the  child,  she  hyt  intercourse 
with  other  men.  FtdL  v.  Overseer^'S^.  3  Munf. 
495.  Scantland  r.  Commonwealth,  6  J.  J.  Marsh. 
586.  But  if  the  defendant  admit  that  he  had 
istereourse  with  her  about  the  same  time,  such 
eridence  may  be  rejected,  and  he  may  be  confined 
to  evidence  of  her  general  character.  3  Munf.  495. 

79.  After  the  defendant  iiad  adduced  evidence 
^o  impeach  the  mother's  character,  the  plaintiff 
offered  a. witness  to  prore  that  the  defendant  called 
at  the  mother's  house,  before  the  birth  of  the  child, 
when  she  charged  him  with  being  the  father,  and 
called  on  him  for  support;  that  the  defendant  told 
her,  if  she  would  not  sue  him,  but  keep  the  matter 
secret,  he  would,  from  time  to  time,  give  her  some 
money,  but  not  as  much  at  once  as  he  paid  her  for 
the  first  child  she  had,  because  she  would  soon 
spend  it,  and  it  would  not  do  her  as  much  good. 
This  was  held  admissible  evidence  to  corrol^rate 
the  mother's  testimony,  and  not  objectionable  as 
relating  to  the  defendant's  negotiation  to  buy  his 
peace.    Fu&er  v.  Hampton,  5  Conn.  417. 

80.  The  mother  may  be  interrogated  as  to  her 
intimacy  with  other  men  about  the  time  she 
charges  the  defendant;  and  her  answering  in  the 
negative  does  not  cure  the  error  of  tlie  court  in 
not  permitting  her  to  be  cross-examined.  Ginn  v. 
CommonweaWt,  5  Litt.  300. 

81.  The  moral  character  of  a  woman,  who  testi- 
fies as  to  the  paternity  of  her  illegitimate  child, 
may  be  impeached  in  order  to  discredit  her  testi- 
mony. Sword  V.  /festor,  3  Dana,  453.  State  v. 
Coaim,  8  Yer^.  210. 

82.  ui  an  action  on  a  bond,  given  in  considera- 
tion of  the  plaintiff  having  charged  the  defendant, 
on  oath,  with  being  the  mther  of  a  bastard  child, 
begotten  on  her  body,  and  of  her  having  sworn, 
ako,  that  no  other  person  had  carnal  knowledge  of 
her  body,  evidence  is  admissible,  under  the  plea 
of  payment,  with  leave,  ike.,  that  another  person 
haa  carnal  knowledge  of  the  plaintiff.  Carpenter 
▼.  Grof,  5  S.  dt  R.  162. 

83.  If  testimony  is  given  that  the  mother  had 
said  another  man,  and  not  the  defendant,  was  the 
father  of  the  child,  she  is  a  competent  witness  to 
eontradiot  such  testimony.  Jtidion  ▼.  Blanekard^ 
4  Conn.  557. 

84.  The  warrant  before  the  justice  is  no  evi- 
dence, in  the  county  court,  that  the  accused  is  the 
father  of  the  child.  The  mother  should  be  made  a 
witness.  Ihtmoiddie  r.Commanwealth,  Hardin,  290. 

&^,  In  North  Carolina,  the  defendant  may  ihow 
that  the  mother  is  of  raized  blood,  and  within  the 
fburth  degree,  and  therefore  conoluded  by  statute 
from  swearing  against  him.  ^ate  v.  Barrow,  3 
Mttrph.  ISn. 

86.  In  Kentucky,  a  firee  woman  of  culor  mav 
eotnplain  and  take  out  a  warrant  against  the  al- 
leged father,  aad  the  jostice  may  justify  under  it, 
if  sued  by  such  fktber.  But  such  woman  is  ntft 
a  eompetent  witnees  on  the  trial  of  the  all^^ed 
fiitber,  in  the  oounty  court,  and  other  evidence 
may  he  addooed  to  charge  him.  WSJUaant  v .  BUncoe, 
5Liti.l7]. 

87.  In  Tennessee,  the  oath  of  the  mother,  when 
oom'peient  to  testify,  was  formerly  conclusive  on 
the  defendant.  State  v.  Ingram,  4  Hayw.  221. 
Stede  V.  Register,  3  Hayw.  §7, 

88.  Bat  1^  statute  of  1822,  the  alleged  fether  is 
wtitlad  to  a  trial,  on  his  makiiig  ao  exeulpatory 


affidavit,  swearing  that  he  expects  to  prove  that 
he  is  not  the  father,  &c.,  and  tnat  justice  requires 
that  an  issue  should  be  made  up  to  try  the  truth 
of  the  charge.     State  v.  Coatney,  8  Yerg.  210. 

89.  In  Kentucky,  a  jury  is  neither  necessary 
nor  proper  in  a  case  of  bastardy.  ScanUand  ▼. 
Commonwealth,  6  J.  J.  Marsh.  585. 

90.  Exceptions  to  the  directions  of  the  common 
pleas,  in  tne  trial  of  the  complaint,  do  not  lie 
under  the  statute  of  Massachusetts.  The  proper 
remedy  is  certiorari.  Gile  v.  Moore,  2  Pick.  386. 
S.  P.  Sweet  V.  Overseers,  fyc.  3  Johns.  23.  Clafiin 
V.  Hubbard,  Brayt.  38. 

91.  The  court  must  expressly  adjudge  the  re- 
spondent to  be  the  putative  father  of  the  child  be- 
fore they  can  pass  an  order  against  him  for  its  main- 
tenance.    Commpnwudth  v.  Clark,  2  Mass.  156. 

92.  Aliier,  in  Connecticut,  where  the  issue  is 
tried  by  the  court,  and  they  find  the  respondent 

5uiHy  of  the  charge.     Comstock  v.  Weed,  2  ponn. 
55.    5  Conn.  417. 

93.  But  where  the  finding  of  the  court  was, 
"  that  the  facts  in  said  original  and  supplemental 
complaints,  is  alleged,  and  therefore  the  court 
doth  adjudge  the  said  J.  to  be  the  reputed  father 
of  said  child,"  the  finding  was  held  insnfiicient, 
and  the  judgment  thereon  erroneous.  Judson  v. 
Blanehard,  *S  Conn.  579. 

94.  In  Massachusetts,  the  court  cannot  order 
the  putative  father  to  pay  for  lying-in  charges,  eo 
nomine;  but  if  the  mother  be  obliged  to  procure 
assistance  for  her  child  in  consequence  of  disabil- 
ity attendant  on  her  lying  in,  the  statute  author- 
izes an  order  for  a  larger  sum  during  the  first, 
than  for  any  succeeding  week.  Commonwealth  v. 
Cole,  5  Mass.  517. 

96.  In  New  York,  the  justices  may  make  an  or- 
der on  the  overseers  of  the  poor  for  lying-in  ex- 
penses, before  the  birth,  and  afler  the  birth  may 
order  the  putative  father  to  pay  them,  though  the 
overseers  nave  paid  nothing  under  the  first  order. 
Overseers,  ^.  v.  Cox,  7  Cow.  235. 

96.  The  order  of  the  sessions,  confirming  an 
order  of  two  justices  directing  payment  of  lying-in 
expenses,  will  not  be  reversed  because  no  evidence 
of  such  expenses  was  given  in'-  the  sessions,  if  no 
objection  was  there  taken,  on  that  ground,  to 
the  confirmation  of  the  order.  Roy  v.  Targee, 
7  Wend.  359. 

97.  Whem  the  bond  of  indemnity,  given  under 
the  order  of  the  sessions,  provides  against  future 
expenses  only,  the  lying-in  expenses  and  costs 
of  the  order  and  appeal  may  be  enforced  by  at- 
tachment. t6. 

98.  An  order  for  three  years*  maintenance  and 
for  lying-in  expenses  was  afl[irmed,  in  Tennessee. 
Steele  v.  Register,  3  Hayw.  37. 

99.  In  the  Connecticut  statute,  the  term 
"  maintenance  "  is  held  to  include  lying-in  ex- 
penses, or  expenses  necessarilv  incurreo  by  the 
mother  at  the  oirth  of  the  child,  and  during  her 
consequent  sickness.  The  court  may  therefore 
allow,  as  part  of  the  maintenance,  charges  for  the 
board  of  tne  mother  for  several  weeks,  t>oard  and 
wages  of  a  nurse,  and  clothing  for  the  mother, 
which  expenses  were  necessarify  incurred  for  the 
child  at  its  birth,  and  for  its  nursing.  Judson  v. 
Blanehard,  4  Conn.  558.  Comstock  v.  Weed,  2 
Conn.  155. 

100.  In  Fenn^lvania,  the  court  allow  for  lying- 
in  charges,  and  direct  payment  of  a  gross  surti  for 
support  of  the  child  from  its  birth  to  the  rendition 
of  judgment;  and  if  the  person,  who  incurred 
the  expenses,  be  dead,  the  money  may  be  awarded 
to  his  le^  representatives,  ^efer  v.  Common^ 
leeol^,  3  Yeates,  39. 

101.  Wheiv  the  judgment  was,  <<that  the  de- 
fendant stand  changed,  jointly  with  tho  iQOthery 
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with  tiie  maintenance  of  the  child,  for  four  yean, 
ei^ht  months,  and  twenty-two  days,  from  the  18th 
of  Joly,  ldl9,  and  pay  her  therefor  fifly-eight 
cents  per  week,  and  that  the  clerk  issue  execution, 
at  the  end  of  each  successive  three  calendar 
months  from  said  18th  of  July,  for  so  much  as 
•hall  be  in  arrear  of  said  sum  of  fifty-eight  cents 
per  week,  at  the  end  of  each  of  said  periods,  re- 
•peetirely,  so  long  as  said  child  skaU  Uv€  in  the 
term  of  four  year#,"  ftc,  it  was  held  that  the 
latter  clause  qualified  the  judgment  as  well  as  the 
issuing  of  the  execution.  Judsan  y.  BUoKhardf 
3  Conn.  579. 

102.  And  a  similar  judgment  is  not  erroneous, 
though  it  also  require  the  respondent  to  recognize 
with  a  surety  to  save  the  town  harmless,  but  does 
not  order  aecnrity  to  be  given  to  comply  with  the 
judgment.    Benneti  v.  Hall,  1  Conn.  417. 

103.  The  court  must  fix  the  sum  of  the  bond 
to  be  given  to  indemnify  the  town,  and  limit  the 
time  of  the  maintenance.  Bsnedict  t.  Roberts,  2 
Root,  496. 

104.  The  period  tnd  amount  of  maintenance  of 
the  child  is,  by  statute  in  Pennsrlvania,  left  to 
the  judgment  of  the  quarter  sessions,  and  thev 
may  alter  their  practice  as  they  find  proper.  Adr 
dis  V.  CommontoeaUh,  4  Binn.  541. 

105.  Though,  on  a.  conviction  of  adultery  and 
bastardy,  the  crime  of  adultery  be  pardoned,  the 
court  is  not  thereby  prevented  from  ordering 
maintenance  of  the  child.  Jhmean  r.  Common- 
wealth, 4  S.  db  R.  449. 

106.  On  certiorari,  removing  a  decision  of  the 
general  sessions  on  an  appeu  to  them  from  an 
order  of  filiation,  the  return  did  not  show  that  the 
alleged  father  was  proved  to  be  such,  nor  that  the 
<]uestion  was  made :  the  supreme  court  held  that 
it  must  be  intended  that  this  fact  was  proved. 
Oterseers,  ifc.  v.  Cox,  7  Cow.  235. 

107.  The  court  may  render  judgment  of  filia- 
tion upon  default,  and  may  order  the  putative 
father  to  pay  a  sum  weekly  until  further  order  of 
the  court.    Mariner  v.  Dyer,  2  Greenl.  165. 

108.  The  overseers  of  the  town  where  the  child 
is  born  may  apply  for  an  order  of  filiation,  and  it 
may  be  made,  though  the  mother  has  not  a  settle- 
ment there.  Wynkoop  v.  Overseers,  ^.  3  Johns. 
15.    S.  P.  quick  ir,  Amwdl,  2  Pen.  1016. 

109.  An  order  of  filiation  is  a  judicial  act,  and 
must  be  made  by  the  justices  jointly.  Though 
agreed  u^n  when  they  are  together,  yet  if  signed 
by  them  separately,  and  in  the  absence  of  each 
other,  it  will  be  quashed.  State  v.  Prall,  5  Halst 
161.     State  V.  Joslin,  1  Green,  267. 

110.  Where  the  condition  of  a  bond,  taken  out 
of  the  county,  is  merelv  to  indemnify,  two  justices 
of  the  county  in  which  the  process  issued  have 
the  same  power  to  make  an  order  of  filiation,  as 
they  have  when  the  bond  is  to  appear,  dbc.  Peo' 
vie  V.  niton,  13  Wend.  597. 

111.  No  order  of  filiation  should  be  made,  until 
after  an  application  to  the  overseers  of  the  poor 
for  the  support  of  the  child.  But  this  does  not 
affect  the  justices*  power  to  take  security  to  in- 
demnify the  town.    Anon.  2  Pen.  870. 

112.  The  county  court  in  Tennessee  may  recog- 
nize the  defendant  to  obey  their  orders,  and  may 
make  all  suitable  orders,  in  a  bastardy  case.  State 
V.  Ingram,  4  Hay  w.  222. 

113.  The  sessions,  in  New  York,  have  no  power 
to  nfkke  an  original  order  of  filiation  and  main- 
tenance.   Van  Wagenen  y.  Overseers,  10  Johns.  56. 

114.  If  an  order  of  filiation  is  made,  and  isaf^r- 
wards  quashed,  by  consent  of  parties  that  a  second 
order  may  be  made,  the  second  order,  by  two  jus- 
tices, out  of  sessions,  is  valid,  and  cannot  be  im- 
peached, collaterally.  People  v.  Landl,  9  Johns. 
375.    People  v.  Rdyea,  16  Johnt.  155. 


115.  A  recognizance  that  the  fttfaer  shall  appeav 
and  abide  such  order,  as  shall  be  made  lor  the  re- 
lief of  the  Unon  in  which  the  child  was  born, 
remains  in  force,  although  aflerwards  the  distinc- 
tion between  town  and  county  poor  is  aboltsbed 
bv  law,  and  the  child  thereupon  becomes  a  county 
charge.    People  v.  Haddock,  12  Wend.  475. 

1 16.  In  debt  on  such  recognizance,  where  it  is 
averred  in  the  declaration  that  the  party  did  not 
appear,  and^km  est  factmn  is  pleai^Ni,  it  is  not 
necessary,  in  order  to  prevent  a  nonsuit,  that  it 
should  faie  shown  that  tne  party's  defiiult  was  en- 
tered of  record, pr  that  the  clerk  had  been  direoted 
to  prosecute  the  recognizance,  ib.  Where  the 
putative  fiither  is  surrendered  in  court  by  his  bail, 
the  recognizance  is  thereby  diacharsed,  and  such 
surrender  should  be  pleaded  as  a  discharge,  and. 
not  as  a  performance.  Chray  y.  Fnlsome,  7  Verm. 
452. 

117.  Where  a  bond  for  appearaaue  is  forfeited, 
(in  New  York,)  the  penalty  is  recovered ;  but  if 
there  be  a  breach  of  a  bond  to  indemmfy,  such 
breach  must  be  assigned,  and  damages  aaseased. 
PeopU  y.  TUton,  13  Wend.  507. 

118.  Where  the  party  is  arrested  out  of  the 
county  in  which  the  process  issues,  and  gives  a 
bond  to  indemnify,  or  to  appear,  Ac,  such  bond  is 
valid,  though  not  strictly  conformable  to  statute. 
ib. 

119.  An  order  of  filiation  alone  is  not  sufficient 
to  make  a  contract  by  overseers,  to  provide  for  the 
support  of  the  child,  binding  on  their  successors. 
To  give  this  effect  to  such  contract,  there  must  be 
an  order  of  justices  requiring  the  overseers  to  pro- 
vide for  the  child's  support.  JfLees  v.  Hale,  10 
Wend.  426. 

120.  But  though  such  order  must  be  shown, 
in  a  suit  against  such  successors,  yet  judgment 
will  not  be  arrested  for  want  of  an  ayerment  of 
such  order.  And  in  a  suit  against  those  wh« 
made  the  contract,  it  is  not  necessary  to  show  the 
existence  of  such  order.  Morse  v.  fori,  13  Wend. 
271. 

121.  The  North  Carolina  sUtute  of  1799,  ffiving 
a  summary  remedy  against  the  reputed  rather, 
does  not  impair  the  common  law  right  to  sue  all 
or  either  of  the  obligors  on  the  bastardy  bond ; 
and  in  suits  on  that  M>nd,  the  notice  required  by 
that  statute  is  not  necessary.  >  Skew  v.  Stewart,  1 
Dev.  Sl  Bat.  412.  The  summaiy  remedy  applies 
only  to  the  father,  not  to  his  sureties  on  the 
bond.  ib. 

122.  In  South  Carolina,  a  recognizance  to  sup* 
port  a  bastard  child,  though  not  taken  conforma- 
bly to  statute,  may  be  goc3  at  common  law.  State 
V.  Mayson,  2  N.  &  M.  425. 

123.  Where  the  act  of  1795  required  the  father 
to  enter  into  a  recognizance  in  the  penal  sum  of 
£60,  conditioned  for  the  annual  payment  of  £S 
for  the  maintenance  of  the  child  until  the  age  of 
twelve,  and  to  saye  harmless  the  parish  oroounty, 
it  was  held  that  a  bond  in  the  penalty  of  X60  to 
the  citizens  of  the  district,  payable  by  twelve  an- 
nual instalments  of  £5  each,  «c.,  was  void  under 
the  act.  Commissioners  v.  Gains,  1  Const.  Rep.  450. 

124.  Nor  was  such  bond  good  at  common  law, 
the  obligor  having  been  compelled  to  enter  into.it 
by  legal  authority ;  and  the  defects  in  the  bond 
were  held  to  be  properly  excepted  to  by  demur 
rer.  ib. 

125.  Though  the  statute  does  not  declare  to 
whom  the  bond  shall^  be  given,  yet  it  must  be 
made  payable  to  the  state,  to. 

126.  The  bond  for  the  maintenance  of  the  child 
should  be  lodged  in  the  office  of  the  clerk  of  the 
sessions  of  the  district ',  and  the  proceeding  there- 
on, it  seems,  is  by  sci.  fa.  from  the  sessions.  £x 
pmU  Harrington,  1  N.  &  M  903. 
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•  137.  The  ■eeurtty,  ffiv«ii  mnder  the  first  section 
of  the  biatardy  «ct  of  New  York,  need  not  be  cued 
in  the  oommon  pleat,  or  be  proeecuted  by  the  clerk 
of  the  ooant/t  when  there  is  no  appeal  from  the 
order  of  the  justices.  PeapU  v.  Carbettj  8  Wend. 
530.  And  when  there  is  no  appeal,  the  security 
need  not  be  returned  to  the  general  sessions,  nor 
filed,  ib. 

128.  An  action  on  the  bond  f^ren  to  the  oyer- 
seera  of  the  poor  of  a  town  to  indemnify  against 
the  support,  &e.,  of  the  child,  must  be  brought  in 
the  name  of  the  oyerseers  in  office  when  the  suit 
is  commenced.  Armne  v.  Spmictr^  4  Wend. 
406. 

129.  Judgment  on  a  bond  to  indemnify  a  town- 
ship,  (in  New  Jenejt)  must  be  for  the  penalty ', 
and  if  that  exceeds  $100,  a  justice  has  not  juris- 
diction.    Roll  T.  MmtweU,  3  South.  493. 

130.  In  Kentucky,  it  is  discretionary  with  the 
county  court  what  sum  the  defendant  shall  pay. 
Commonwealth  v.  Smtfordj  5  Litt.  269. 

131.  A  sentence  of  that  court,  that  the  defend- 
ant pay  the  mother  a  specific  sum  yearly,  is  legal ; 
and  the  payments  become  due  at  the  end  of  each 
year,  reckoning  from  the  day  of  sentence.  Pagt 
T.  Commonwewh,  1  Litt.  157. 

133.  The  county  court  cannot  charge  a  man 
with  the  maintenance  of  the  child,  where  it  ap- 
pears that  the  magistrates,  who  took  the  mother's 
examination,  proceeded  afainst  law  in  forming 
theii  judgment.    SiaU  y.  Sorrow,  3  Murph.  121 . 

133.  The  practice  in  PennsyWania,  on  a  con- 
yiction,  is  to  require  the  defendant  to  give  secu- 
rity to  perform  all  the  sentence,  except  fine  and 
costs;  for  these,  he  is  committed,  till  he  pays 
them.  Goddard  y.  CommonwtdUh,  6  S.  db  K. 
282. 

134.  A  sentence,  that  the  defendant  should  give 
security  to  indemnify  the  borough  of  H.,  was  held 
to  be  erroneous,  as  the  poor  of  the  county  in 
which  that  borough  was  situate  were  supported 
by  funds  raised  by  tax  on  the  whole  county.  Hor- 
sty  V.  CommonweaUhj  8  S.  &  R.  261. 

135.  Either  a  bond  or  a  recognizance  may,  in 
Kentucky,  be  taken  of  the  father.  HamiiUm  v. 
Commonwealthf  3  Monr.  213.  i^tUBre  —  whether, 
in  Massachusetts,  a  bond  be  not  the  only  instru- 
ment .'    Dwyer  v.  Bratmon,  6  Mass.  330. 

136.  An  order  appointing  an  individual  to  col- 
lect the  bond  given  by  the  defendant  is  not  void ; 
and  while  unreversed,  motions  may  be  maintained 
to  recover  instalments  doe  on  it.  BeU  v.  Chapdl, 
2  Monr.  151. 

137.  On  a  motion  to  recover  an  instalment  due 
on  a  bond,  the  executor  of  a  deceased  obligor 
cannot  be  united  with  a  surviving  obligor.  GuUn 
V.  Pence,  4  Monr.  304. 

138.  A  judgment,  on  a  recognizance,  for  fail- 
ing to  appear  and  answer  to  a  prosecution,  is  no 
bar  to  another  prosecution  for  the  same  charge. 
ComnumweaUh  v.  Thompson,  3  Litt.  284. 

139.  In  a  suit  on  the  recogrnizance,  it  is  no  de- 
fence that  there  was  only  one  safety,  though  the 
law  requires  two.  CommonwmUk  ▼.  Porter,  1 
Marsh.  44. 

140.  The  superior  courts  of  law  in  Virginia 
may  grant  writs  of  supersedeas  to  orders  of  couiity 
or  corporation  courts  binding  putative  fathers  to 
support  children ;  and  the  court  of  appeals  may 
correct  errors  in  the  decisions  of  the  superior 
courts  on  the  same  subject.  Mann  v.  Commoit- 
^ealth,  6  Mnnf.  453. 

141.  The  putative  father  is  not  bound,  under 
the  statute  of  1798. "  providing  for  the  poor,"&c., 
to  support  the  dula,  unless  it  has  been  or  is  likely 
to  be  chargeable  to  the  parish ;  and  if  it  has  not 
been  on  tne  parish  list,  but  has  been  supported 
without  any  engagement  of  the  overseers  con- 


cerning it,  the  court  cannot  enter  retrospective 
judgment,  compelling  such  father  to  pay  for  its 
previous  maintenance.  Fall  v.  Overseers,  d&c. 
3  Munf.  495. 

142.  Generally,  an  action  does  not  lie,  in  Penn- 
sylvania, upon  the  sentyce  of  the  court  ordering 
the  payment  of  lying-in  expenses  and  a  weekly 
allowance  for  the  maintenance  of  the  child.  The 
sentence  can  be  enforced  only  by  oommitment  in 
execution.     Eby  v.  BurkhsiUer,  17  S.  ^  R.  9. 

143.  But  as  the  legtslature  has  subiected  such 
sentence  to  the  operation  of  the  insolvent  laws 
if  the  defendant  obtain  the  discharge  of  his  per- 
son, under  those  laws,  the  remedy  hy  commitment 
in  execution  is  gone,  and  an  aistion  may  be  main- 
tained on  the  sentence,  as  the  only  meaas  of  en- 
forcing it  against  property  subsequently  acquired 
by  the  defendant.    UeUin^s  v.  Ameu^  1  Whart.  63. 

144.  Where  to  such  action  Uie  plaintiff  pleaded 
payment,  it  was  held  that  the  puintiff  need  not 
prove  Uie  averment,  in  her  declaration,  that  she 
nad  maintained,  &c.,  the  child,  ib, 

145.  The  only  mode  in  Massachusetts  of  en- 
forcing an  order  of  maintenance,  dec,  is  by  com- 
mitting the  defendant  to  prison  till  he  comply. 
Woodcock  V,  Walker,  14  Mass.  387.  S.  P.  4  N. 
Hamp.  369. 

146.  And  if  he  depart  in  contempt  of  the  order, 
the  court  may  award  a  capias  against  him.  Mori' 
ner  v.  Dyer,  2  Greenl.  165. 

147.  But  a  sd.fa.  is  not  a  legal  remedy  in  such 
case.     14  Mass.  387. 

148.  In  New  York,  an  action  lies,  by  overseers 
of  the  poor,  on  an  order  of  bastardy,  against  the 
putative  father,  to  recover  the  weekly  sum  ordered 
to  be  paid  for  the  child's  maintenance.  Wglis" 
toorth  V.  Mead,  9  Johns.  367. 

149.  Such  order,  unless  appealed  firom,  is  con- 
clusive on  the  defendant,  ana  is  prima  fade  evi- 
dence of  the  plaintiff's  demand  ;  out  the  defend- 
ant may  show  that  it  has  been  reversed  or  modi- 
fied, or  show  other  matter  of  discharge,  ih.  People 
V.  Rdyea,  16  Johns.  155. 

150.  An  order  of  maintenance,  legally  made, 
cannot  be  afterwmrds  vacated  by  two  other  jus- 
tices.    Carpenter  v.  Whitman,  15  Johns.  208. 

151.  A  party  who  has  given  bond  to  indemnify 
a  town  against  the  maintenance  of  a  child,  and 
has  made  part  payment  on  the  bond,  cannot  deny 
that  the  child's  settlement  is  in  that  town ;  and 
the  surety  of  such  bond  to  save  harmless  **  at  all 
times  hereafler,**  is  held  so  long  as  the  child  is 
chargeable,  though  afler  he  is  21  years  old.  FaUs 
V.  Belknap,  1  Johns.  486. 

152.  An  action  lies  on  such  bond  as  soon  as  the 
town  becomes  liable  or  bound  to  maintain  the 
child,  though  no  disbursement  or  payment  has 
been  made.  RoekfelUr  v.  Domtelly,  8  Cow.  623 — 
reversing  the  judgment  in  4  Cow.  253. 

153.  An  order  of  filiation,  dec.,  against  the  pu- 
tative &tber,  is,  per  se,  conclusive  evidence  to 
sustain  such  action,  even  against  the  sureties,  and 
may  be  used  to  settle  the  amount  of  damages.  t6. 

154.  In  debt  on  recognizance  to  perform  the 
order  of  justices,  who  had  adiudged  A  to  be  puta- 
tive father,  dl&c.,  and  charged  him  with  a  weekly 
payment  for  support  of  the  child,  it  was  decided 
that  an  order  of  a  justice  of  the  peace  is  not  re- 
quired to  warrant  tne  expenditure  in  the  child's 
support;  and  that  it  is  not  necessary  to  prove 
actual  expenditure;  the  order  and  recognizance 
being  prima  fade  evidence  that  the  child  was 
chargeable  and  maintained  by  the  town ;  and  that 
if  matter  of  discharge  existed,  the  defendant  should 
show  it.     People  v.  Corbett,  8  Wend.  520. 

155.  The  extent  of  the  defendant's  liability  is 
settled  by  the  justices*  order  and  by  the  recogni- 
zance, and  therefore  no  assignment  of  breaches  is 
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necenar^,  nor  iMeMnnent  of  dftmiget ;  the  defend- 
mnU  havinff  do  ti^hi  to  inqaire  into  the  amount  of 
the  ezpenattore.  tb. 

156.  Evidence  that  the  mother  ia  able  to  aapport 
the  child  is  not  admiasible  in  diaeharge  of  the  de- 
fendanta.  ^Uter^  perhapa^f  evidenoe  that  ahe  had 
maintained  the  cliild.  A, 

157.  Where  aecuritT  ia  giwen  hj  bond  to  indem- 
niiy  a  town  aninat  the  maintenance  of  the  child, 
a  previooa  orcbr  of  a  juatice  ia  not  neceaaaiy,  but 
onlv  in  eaae  of  voluntary  application  for  relief. 
FmUs  ▼.  Belknap^  1  Johna.  486. 

158.  The  reoognixanoe  gtren  by  a  putatire 
father,  under  Ike  atatnte  of  aeaa.  36,  ch.  13,  §  4, 
ia  not  within  the  aeventh  aection  of  the  atatule  for 
the  amendment  of  the  lawa;  and  therefore,  in  an 
action  on  such  recognixance,  the  danuffea  are  not 
aaaeaaed,  but  the  veraict  moat  be  for  the  penalty. 
Pmpis  ▼.  LamUj  2  Johna.  375.  PeopU  r.  RelyeOj 
16  Johna.  155. 

159.  Where  an  order  of  filiation  and  mainte- 
nance haa  been  made  by  two  jnaticea  againat  the 
putative  father,  and  the  child  haa  been  aupported 
and  maintained  by  ita  mother,  an  action  of  a#- 
tumjNni  will  not  ue  aninat  the  overaeera  of  the 
poor,  by  the  mother,  ror  the  aupport  and  mainte- 
nance of  the  child,  without  ahowing  an  ezpreaa 
promiae  to  pay  her  for  the  aupport  of  it,  or  that 
the  OTcraeera  liad  reoeired  money  under  the  order } 
and  in  auch  action  it  ia  competent  for  the  defend- 
anta  to  ahow  that  the  child  had  no  le^  aettlement 
in  tbe  town  of  which  they  are  oveneera.  SUoens 
y.  Howard,  12  Johna.  196. 

160.  In  Kentucky,  the  aole  power  of  originating 
proceedinga  againat  the  putative  fiither  reata  with 
the  mother.  Burgm  ▼.  Strawhan,  7  J.  J.  Marah.  583. 

161.  And  the  father  an(f  mother  may  lawfully 
agree  that  she  will  not  proaecute  him,  and  that  he 
will,  in  consideration  thereof,  contribute  to  the 
aapport  of  the  child,  it. 

162.  In  Indiana,  the  proaecution  for  the  aupport 
of  the  child  ahould  be  in  the  name  of  the  atate. 
DiddnMon,  v.  Gray,  2  Blackf.  239. 

163.  The  mother  cannot  be  a  party,  either  on 
her  own  complaint  or  that  of  the  overaeera  of  the 
poor.  State  v.  Bradley,  1  Blackf.  8a  WoodJdrk 
V.  WiOianu,  1  Blaekf.  110. 

164.  The  order  of  court,  after  stating  what  aum 
the  father  ahall  pay  for  maintenance  of  the  child, 
ahould  be,  that  tbe  defendant  pay  the  money  to 
tiie  person  who  ahall  maintain  the  child,  or  become 
entitled  to  the  same  by  law ;  and  that  he  recognize 
with  one  or  more  aaretiea  for  performance  of  the 
order.     Dickinson  v.  Gray,  2  Blackf.  239. 

165.  An  order  of  filiation  and  bastardy  may  be 
enforced  by  sei,  fa.  or  debt  on  the  order  againat 
the  putative  father,  or  on  the  recognizance,  againat 
the  cognizors,  in  the  name  of  the  state,  on  the  rela- 
tion of  the  party  entitled.  Harrington  v.  Ferguson, 
2  Blackf  42.  Such  sei.  fa.  or  declaration  in  debt 
muat  describe  the  cauae  of  action,  ahow  by  what 
authority  the  claimant  haa  the  care  of  the  child, 
and  why  he  ia  entitled  to  the  benefit  of  the  order 
for  maintenance,  ib. 

166.  The  bond  refuired  of  one  who  ia  charged 
aa  father,  in  Alabama,  is  properly  made  payable  to 
the  governor.  Lake  v.  Oottenufr,  2  Stew.  395. 
And  the  defendant  ia  liable  on  such  bond,  for 
failure  to  appear,  though  there  be  no  conviction 
of  him.  ib.  Such  bond  ia  not  within  the  atatute 
that  reqnirea  the  assignment  of  breachea.  ib, 

167.  A  judgment  that  the  "defendant  pay  not 
ezceeding  $^,"  austained  by  no  evidence  of  a 
bond,  except  the  clerk's  testimony  that  none  could 
be  found  m  his  office,  but  that  the  defendant's 
auretiea  aaid  they  had  ezecnted  one,  waa  held  not 
to  authorize  an  execution.  Isaacs  v.  Judge.  &^. 
5  Stew.  Sl  Port.  402. 
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168.  In  a  writ  of  error  by  the  putative  fiober 
and  hie  aurety,  on  the  order  of  tbe  county  court 
requiring  him  to  give  bond  and  aecvrity,  the  judge 
of  the  eonntv  c^urt,  and  not  the  amther  of  the 
ohildy  ahould  be  made  defendant, 
jriona,  Minor,  306. 

169.  On  an  a|^ieal  from  an  order  of  a  couBty 
court,  providing  for  the  aupport  of  a  child,  it  la 
error  for  the  appellate  court  to  receive  new  evi- 
dence of  the  ftct,  which  waa  not  befote  the  court 
below.    Howard  v.  Overseers,  i^,  1  Band.  464. 

170.  On  an  appeal  to  the  aeaaiona  from  an  order 
of  baatardy  made  by  two  juaticea,  the  appellant  ia 
not  entitled  to  a  trial  by  jury.  Roy  v.  Targee,  7 
Wend.  359. 

171.  On  auoh  appeal,  the  order,  prior  to  tbe 
paaaing  of  the  atetnte  of  Feb.  14, 1813,  waa  prima 
fade  evidence  of  the  facta  atated  in  it,  and  the 
burden  of  impeaching  it  waa  on  the  appellant 
Sweet  V.  Overseers,  ^.  3  Johna.  23. 

172.  The  aeaaiona,  on  appeala  in  baatardy  caaea, 
cannot  award  coats,  unleaa  authorized  by  atatnte. 
No  auch  authority  waa  conferred  by  atatnte  ei 
March,  1801 ;  and  the  atatute  of  Mareli,  18]0,doea 
not  apply  to  appeala  brought  before  it  waa  paaaed. 
Washmim  v.  Overseers,  4^.  9  Johna.  119. 

173b  An  appeal  doea  not  lie,  in  favor  of  the 
commonwealth,  from  a  judgment  of  the  county 
court  acquitting  the  defendant  on  a  charge  of  ba^ 
tardy.     Cammonwealtk  v.  Sasrford,  5  Litt.  289. 

174.  An  appeal  from  an  order  of  filiation  and 
maintenance  la  within  the  New  Jersey  atatute, 
giving  authority  to  the  courta  of  quarter  aeaaiona 
to  iaaue  commiaaiona  to  take  depoaitiona  of  wit- 
nessea,  ''  in  any  action  or  auit  or  a  civil  nature.*' 
HUdretk  V.  Overseers,  1  Green,  5. 

175.  Under  the  South  Carolina  atatnte,  which  di- 
recta  that  if  the  defendant  ahall  fail  to  give  aecurity 
for  the  maintenance  of  the  child,  *'  the  court  ahaU 
bind  him  out  to  service  for  any  time  not  exceeding 
four  yeara,  and  the  proceeda  of  hia  labor  ahall  be 
applied  by  the  court "  to  the  child*a  maintenance, 
it  IS  held  that  he  muat  be  bound,  for  the  shorteat 
period,  not  exceeding  four  yeara,  for  which  iQ60 
can  be  obtained.  If  that  aum  cannot  be  obtained, 
he  muat  be  bound  out  for  four  yeara,  for  the  higheat 
price  that  ia  offered.  He  cannot  be  detained  in 
cuatody,  and  hia  aervicea  put  up  for  sale,  from 
time  to  time,  till  jQ60  are  obtained.  State  v.  Keiik^ 
1  Bailey,  495. 

176.  The  atatute  limiting  actiona  againat  bail  to 
a  certain  time  afler  the  rendition  of  final  judgment 
againat  the  principal  doea  not  apply  to  a  judgment 
againat  a  aurety,  tor  quarterly,  payments  for  four 
vears  from  the  birth  of  a  bastard  cnild,  where  he  ia 
Dound  in  a  recognizance,  for  performance  of  the 
whole.     Harris  v.  Tkomas,  Kirby,  267. 

177.  The  statute  requiring  certain  actions  to  be 
brought  within  a  year  afler  the  commission  of  the 
offence  doea  not  mclude  prosecutions  for  mainte- 
nance of  bastard  children.  State  v.  Stafford^  2 
Blackf.  412. 

II.  SetOement  of  Bastard  CkUdren. 
See  Apprxhticb,  IV. 

178.  In  Connecticut,  the  place  of  birth  ia  tho 
place  of  aettlement,  if  the  mother  have  no  aettle- 
ment in  the  atate ;  if  ahe  have,  the  child's  settle- 
ment follows  hera,  though  the  child  were  bom  in 
another  atate.  Hebron  v.  Marlborough, 2  Conn.  18. 
Danbury  v.  JVeto  Haven,  5  Conn.  384.  Woodstock 
V.  Hooker,  6  Conn.  35.  Windsor  v.  Hartford,  2 
Conn.  355.  When  t)ie  mother  ia  fhuidnlently  re- 
moved frdm  the  town  where  she  haa  a  aettlement, 
that  she  may  be  delivered  in  another  town,  tha 
child  will  be  conaidered  aa  born  in  the  former 
town.    Plymouth  v.  Windsor,  7  Verm.  357. 
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179.  By  statute  of  New  Tork,  bastard  ehildren 
have  a  settlement  in  the  city  or  town  of  the  last 
leffal  settlement  of  the  mother.  CanajokarU  v. 
jSinsUiwn^  17  Johns.  41  —  correcting  Ddaocrgne  y. 
Jfoxon,  14  Johns.  333. 

100.  It  maJies  no  difference  whether  the  mother's 
settlement  is  acquired  by  birth  from  her  father,  or 
derived  to  her  through  him  on  his  acquiring  a  new 
settlement  while  she  was  a  minor  and  in  his  family. 
17  Johns.  41. 

181.  If  the  mother  have  no  settlement  in  the 
state,  the  child  is  settled  where  it  is  born. 
Wijnkoop  V.  Overseers f  fye.  3  Johns.  15. 

182.  Bv  the  Massachusetts  statute  of  1789,  bas- 
tard children  not  only  acquired  the  settlement  of 
the  mother  which  she  had  when  they  were  born, 
but  followed  every  new  settlement  which  she 
might  afler wards  acquire.  Petersham  v.  Dana.  12 
Mass.  429. 

183.  But  by  sUtute  of  1793,  they  only  acquire 
the  settlement  of  the  mother  at  the  time  of  their 
birth,  and  do  not  follow  her  after  acquired  settle- 
ment  ib.  BoyUtan  v.  Prineeton,  13  Mass.  381. 
S.  P.  in  Maine.  Biddeferd  v.  Saeo,  7  Greenl.  273. 
Sidney  v.  mnthrop,  5  Greenl.  123. 

184.  Prior  to  the  two  statutes  above  mentioned, 
and  after  the  statute  of  7  Geo.  III.  c.  3,  such  chil- 
dren had  and  followed  the  settlement  of  their 
mother.    Jfetoton  v.  Brainiree,  14  Mass.  382. 

185.  Bastard  children  under  age  did  not  gain  a 
settlement  by  residing  in  a  town  one  year  previous 
to  April  1, 1767,  without  being  warned  to  depart. 
Somerset  v.  Digkton,  12  Mass.  383.  JiUter,  in 
New  Hampshire.  Beta  v.  MftHngham,  I  N. 
Hamp.  260. 

186.  Where  that  part  of  a  town,  in  which  the 
child's  mother  resided  and  had  her  settlement  at 
his  birth,  was  annexed  to  another  town,  the  child 
then  living  in  another  part  of  the  town,  and  the 
mother  in  another  town,  the  child's  settlement  was 
not  changed  by  the  annexation.  Fitehburg  v. 
Westminster,  1  Pick.  144. 

187.  In  New  Hampshire,  prior  to  the  statute  of 
1796,  bastards  were  settled  wnere  they  were  born, 
but  could  acquire  another  settlement  Bow  r, 
Jfottingham,  1  N.  Hamp.  260. 

188.  Since  that  statute  they  have  the  settlement 
of  tiieir  mother  at  the  time  of  their  birth,  but  do 
not  follow  a  new  settlement  she  may  acquire. 
Dorchester  v.  Deerfieldy  3  N.  Hamp.  316. 

189.  In  Pennsylvania,  they  are  settled  at  the 
place  of  birth,  except  when  the  mother  is  removed 
from  one  town  to  another  by  collusion;  or  when 
they  are  born  pending  an  order  of  removal  appealed 
from ;  or  while  the  mother  is  in  actual  custody  of 
the  law.     Philadelphia  v.  Bristol^  6  S.  &  R.  &6S. 

III.  Custody  and  Support  of  Bastard  Children. 

See  AifTB,  I. 

190.  The  mother,  as  natural  guardian,  has  a 
right  to  the  custody  and  control  (»  the  child,  and 
is  bound  to  maintain  it.  Wright  v.  Wrighty  2 
Mass.  109.  12  ib.  387.  433.  Carpenter  v.  Whitmauy 
15  Johns.  208.  People  v.  Landt,  2  Johns.  375. 
Commonwealth  v.  f*ee,  6  S.  &  R.  255. 

191 .  On  her  marriage,  the  natural  guardianship 
devolves  on  her  husband,  but  ceases  on  the  disso- 
lution of  the  mari^age  by  divorce,  and  the  mother's 
rights  and  liability  revive.    2  Mass.  109. 

li)2.  The  putative  father,  generally,  ie  entitled 
to  the  custody  of  the  child  as  against  all  but  the 
mother ;  and  if  she  be  dead,  and  the  fiither  a  suit- 
able person,  it  shall  be  taken  from  the  maternal 
grandmother  and  delivered  to  him.  CommonmeaJUh 
V.  Anderson^  1  Ashm.  55. 

193.  And  if  the  child  be  unlawfully  taken  from 
him  by  a  stranger,  he  seems  to  be  entitled  to  pro- 
voL.  I.  52 


cess  to  regain  the  custody.     Wright  v.  Wright^  2 
Mass.  111. 

194.  The  father  who  has  legitimated  the  child, 
under  the  Tennessee  statute  of  1805,  is  not  in 
consequence  thereof  entitled  to  the  custody  of  it ; 
and  the  county  court  has  no  authority  to  put  it 
into  his  custody,  or  to  bind  it  out,  against  the 
mother's  wishes,  unless  it  is  a  pauper.  Latsson 
V.  Scott,  Mart.  &>  Yerg.  92. 

195.  If  it  appear  that  the  child  is  abused,  the 
court,  on  habeas  corpus,  will  remove  it  from  ihe 
custody  of  the  mother  and  her  husband,  and  place 
it  elsewhere.    Petmle  v.  Landty  2  iohas.  875. 

196.  A  husband  is  not  bound  to  maintain  the 
bastard  children  of  his  wife,  born  before  marriage. 
Overseers t  fyc,  v.  Cox,  7  Cow.  SK35. 

197.  The  putative  father  and  his  surety  cannot 
exonerate  themselves  from  a  bond  given  for  the 
maintenance  of  the  child,  by  demanding  it  of  the 
mother,  and  offering  to  support  it.  Carpenter  v. 
Whitman,  15  Johns.  206:  Such  surety  has  no 
more  right  to  the  custody  of  the  child,  than  any 
other  stxanffer.    Falis  v.  Belknap,  1  Johns.  486. 

198.  Evidence  that  the  child  has  been  supported 
several  weeks  at  the  expense  of  a  town  will  sup- 
port an  issue,  in  a  suit  on  a  bond  to  indemnify 
such  town,  joined  on  the  allegation  that  the  town 
has  expended  $20  for  the  support  of  the  child. 
Lyman  v.  Lull,  4  N.  Hamp.  496.  A  plea,  in  such 
case,  that  provision  has  been  made  for  the  child's 
support,  of  which  the  town  had  notice,  not  averring 
that  the  town  had  the  custody  of  the  child  and 
refused  to  let  the  defendant  support  it,  is  not  well 
pleaded  in  bar  of  the  action,  t^. 

ly.  Of  a  Bastard*s  Power  of  acquiring  and  trans' 
mitting  Property  by  Descent  and  othervnse. 
Assumpsit,  IU. 

199.  By  the  common  law,  a  bastard  is  incapable 
of  inheriting ;  and  none  but  his  legitimate  children 
can  derive  property  from  him  by  inheritance. 
Cooley  V.  Deutey,  4  Pick.  93.  Bartoiek  v.  Mil- 
ler, 4  DesauB.  434.    Stover  v.  Boswell,  3  Dana, 

200.  The  statutes  of  Massachusetts,  prior  to  that 
of  1828,  c.  139,  did  not  alter  the  common  law. 
Hence,  neither  the  mother,  nor  her  brothers  and 
sisters,  on  her  dying  before  the  child,  inherited  hie 
estate.  4  Pick.  93.  See  also  FUntham  v.  Holder, 
1  Dev,  £q.  Rep.  345. 

201.  In  South  Carolina,  the  statute  of  1791,  con- 
cerning the  division  of  intestate  estates,  has  not 
altereo  the  common  law ;  and  neither  the  mother, 
nor  any  collateral  relation,  can  inherit  the  child's 
estate.    4  Desaus.  434. 

202.  But  the  statute  of  Connecticut  is  held  to 
have  changed  the  common  law,  and  the  child 
inherits  the  mother's  real  estate.  Heath  v.  White, 
5  Conn.  228. 

203.  So  bastard  children  of  the  same  mother  are 
heirs  to  each  other.  Brown  v.  Dye,  2  Root,  280. 
S.  P.  FUntham  v.  Holder,  1  Dev.  Eg.  Rep.  345. 
And  in  North  Carolina,  legitimate  chUdren  mherit 
from  the  illegitimate  children  of  the  same  mother ; 
but  not  e  converse.    1  Dev.  Eq.  Rep.  345. 

204.  The  bastardy  act  of  South  Carolina  has  not 
changed  the  common  law ;  and  the  putative  father, 
who  has  neither  wife  nor  lawful  issue,  may  dispose 
of  all  his  estate  by  deed  or  will.  But  a  provision 
made  by  him  for  his  child  by  another  man's  wife, 
will  be  supported  in  equity.  Harten  v.  Gibson, 
4  Desaus.  139. 

205.  In  Virginia,  a  bastard  child  born  before 
January  1, 17^,  whose  parents  intermarried  also 
before  that  dny,  is  entitled  to  an  equal  distribution 
with  the  chilaren  born  after  the  marriage,  of  the 
father's  estate  not  disposed  of  by  his  will;  the 
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&tlier  haTiiur  died  in  1799|  nnd  in  bis  will  recof - 
nised  the  child  as  bit  own,  *'  tboogh  bom  before 
wedlock."    Rice  ▼.  Eford,  3  H.  &  M.  225. 

206.  Under  the  19tfa  section  of  the  statute  which 
took  effect  Janoar^  1, 1787,  the  bastard  children 
of  one  who  died  in  1776,  having  married  their 
mother  and  recognized  them  as  his  o&pring,  can* 
not  inherit  his  estate.  Nor  under  18th  section  can 
a  bastard  child  inherit  as  heir  to  a  child  bom  of  the 
same  parents  after  marriage.  Stevetuom  ▼.  SuUi- 
vtmt,  5  Wheat.  207. 

207.  W.  H.  devised  lands  to  his  son  R.  H. 
'<  doring  his  nat«ral  lifie^  and  no  longer,  and  aAer 
to  his  eldest  son  and  his  hein  forever,  bnt  if  no 
male  issne,  to  his  eldest  daughter  and  her  hein 
forever."  R.  H.  had  a  natural  son,  bora  in  the 
year  1776;  and  in  1778  married  the  mother,  and 
recognized  the  child  as  lus,  till  his  death  in  1796. 
The  father  and  son.  b^  deed  of  bargain  and  sale, 
conveyed  to  the  defendants.  The  &ther  after- 
wards dying  without  ever  having  any  other  son, 
but  having  several  dauj^hters,  tl^  eldest  brought 
suit  for  the  lands,  claiming  them  under  the  before- 
mentioned  clause  in  the  grandfather's  will.  Held 
that  any  legitimate  son  of  R.  H.,  the  devisee  of 
W.  H.,  who  might  have  been  horn  during  the  life 
of  his  father,  was  capable  of  taking  the  lands  in 
question,  under  the  operation  of  the  act  directing 
the  course  of  descents.  SUigh  v.  Stridor,  5  Call, 
439.    3  H.  &  M.  229,  noU. 

206.  Where  an  intestate  died  aAer  the  statute 
was  in  force  which  declared  that  the  issue  of 
marrxag^es  deemed  null  in  law  shall  nevertheless 
be  legitimate,  his  children  by  a  woman  to  whom  he 
was  married  in  fact,  though  she  had  another  hus- 
band who  survived  the  intestate,  were  held  to  be 
his  heirs,  atones  v.  Keeling ,  5  Call,  143.  3  H.  & 
M.  228,  noU. 

209.  By  statute  in  Kentucky,  basUrds  are  made 
capable  of  inheriting  and  transmitting  inheritances 
on  the  part  of  the  mother.  Stover  v.  Boswell,  3 
Dana,  233.  So  also  in  Massachusetts.  See  Re- 
vised Statutes,  c.  61,  §§  2.  3. 

V.  Of  eoneealing  the  Death  of  Bastard  Children, 

210.  In  South  Carolina,  concealment  of  the  death 
of  a  bastard  child  is  presumptive  but  not  conclu- 
sive evidence  of  murder.  Bvidence  that  it  was 
still-born  entitles  the  defendant  to  an  acquittal. 
Stale  V.  Love,  1  Bay,  167. 

211.  Under  the  Pennsylvania  statute  of  1718, 
concealment  of  the  deatK  was  evidence  that  the 
child  was  bom  alive  and  killed  bv  the  mother. 
But  under  statutes  of  1786  and  1790,  concealment 
was  not  sufficient  evid^ce  to  convict  the  mother ; 
there  must  also  have  been  presumptive  proof  that 
the  child  was  bom  alive.  And  hj  statute  of  1794, 
concealment  is  not  conclusive  evidence,  unless  the 
attendant  circumstances  are  sufficient  to  satisfy  the 
jury  that  the  mother  wilfully  and  maliciously  de- 
stroyed the  child.  Penrmdvania  v.  M  'Kee^  Addis.  1 . 

212.  Under  the  Nortli  Carolina  statute  of  1 818,  the 
offence  is  the  concealing  of  the  death  of  a  being  on 
whom  murder  could  have  been  committed.  If  the 
child  is  still-born,  concealment  is  no  offence ;  but 
the  burden  of  showing  that  fact  is  on  the  defendant 
State  V.  Joiner f  4  Hawks,  350* 

213.  An  indictment  for  endeavoring  to  conceal 
the  death  of  the  child  alleged  that  the  defendant 
afterwards,  d&c.,  "  the  saia  infant  having,  on  the 
day  and  year  aforesaid,  died,  did  endeavor  privately 
to  conceal  the  death  of  said  infant."  Held  that 
the  death  was  sufficiently  alleged.  Bot^s  v.  Onn- 
monwealth,  2  S.  &  R.  50. 

214.  It  is  unnecessary  to  set  forth,  in  the  indict- 
ment, in  what  manner,  or  bv  what  acta,  the  mother 
endeavored  to  conceal  the  death,  ih. 


215.  A  verdict,  "  gvtity  of  the  ecneealnieBt  in 
manner  and  form  as  she  stands  indicled,"  is  bad 
for  omission  to  find  that  the  child  was  a  bastard,  ik. 

VI.  Bvidence  a*  to  niegUimmeff. 

216.  Courts  will  pRsame  the  legitimacy  of  m 
child,  OB  slight  proof,  afler  the  Impm  of  30  yean, 
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and  aAer  the  ^th  of  the 
Johnson  v.  Johnson,  1  Deaaos.  58B. 

217.  A  child  born  during  marriace  mar  bo 
proved  to  be  a  bastard— first,  by  evidence  of  the 
husband's  inability;  secondly,  by  proof  of  non- 
access  to  his  wife;  thirdly,  by  proof  that  the 
chUd  was  bom  out  of  due  time ;  or,  fourthly,  that 
it  was  bora  during  her  open  cohabitation  with 
another  man,  and  was  considered  illegitimate  by 
the  family.  Commonwealih  v.  Strieker,  1  Brown«, 
Appz.zlvir.    &s  3  Hawks,  e23.    1  Ashm.  269. 

218.  Where  lands  of  an  intestate  were  appraised 
by  order  of  the  orphan's  court,  and  accepted  by 
one  of  the  daughters,  who  conveyed  them  to  m 
stranger,  and  he  thereupon  gave  bond  to  pay  the 
distribuUve  shares  of  the  other  children,  it  was 
raled,  in  an  action  on  the  bond,  tiiat  the  defendant 
might  give  evidence  of  the  illegitimacy  of  the 
daughter.    Dams  v.  Houston,  2  Yeates,  289. 

219.  The  piesumption  of  law  is  in  favor  of  the 
legitimacy  of  children  born  in  wedlock;  but  such 
presumption  may  be  rebutted  by  evidence.  Stegall 
V.  SUigs^,  2  Brock.  256. 

220.  Mere  probability  of  non-access  bv  the  hus- 
bsnd  does  not  repel  such  presumption ;  but  if  evi- 
dence places  non-access  beyond  all  reasonable 
doubt,  such,  presumption  is  thereby  repelled,  ib. 

221.  If  one  marries  a  woman  in  such  an  ad- 
vanced stage  of  pregnancy  that  he  must  have 
known  her  situation,  it  must  be  considered  as  a 
recognition  of  the  child  afterwards  born  as  his 
own ;  and  any  conduct  of  his,  afler  the  birth,  indi- 
cating a  belief  that  the  child  is  his,  is  decisive,  ib. 

2aS.  But  if,  at  the  time  of  marriage,  the  preg- 
nancy is  probably  unknown;  where  the  parties' 
acquaintance  commenced  too  late  for  the  husband 
to  be  the  father  of  the  child  afterwards  bom; 
where  the  common  opinion  of  the  vicinity  assigns 
the  child  to  another  man ;  where  the  chud  grows 
up,  not  in  the  husband's  house,  nor  looking  on 
him  as  a  father,  nor  being  considered  as  his  child ; 
and  where  the  woman's  reputation  is  not  good, — the 
presumption  of  legitimacy  is  strongly  repelled,  ib, 

223.  The  unsworn  declarations  of  the  mother 
that  her  child,  bom  six  months  after  marriage,  is 
the  child  of  another  man,  are  not  admiOTible  to 
prove  illegitimacy;  a  fortiori,  of  the  declarations 
of  that  man.  ib. 

224.  General  report  of  the  vicinity  is  not  to  be 
wholly  disregarded  on  the  question  of  legitimacv , 
but  ita  weight  depends  on  the  circumstances  of  the 
case,  on  the  remoteness  of  the  time  when  the  fact 
occurred,  and  the  difficulty  of  producing  positive 

evidence,  ib. 

^25.  A  court  of  equity  will  direct  an  inue  to 
try  the  fact  of  legitimacy,  where  strong  circum- 
stances are  supported  by  the  depositions  in  the 

case.  ib. 

226.  A  husband's  declarations,  that  a  child  born 
in  wedlock  is  not  his,  are  not  sufficient  to  prove  it 
illegitimate,  though  it  was  born  only  three  months 
afler  marriage,  and  he  and  his  wife  separated,  soon 
afterwards,  by  mutual  consent  •  BowUs  v.  Bimg- 
Aom,  2  Munf.  442.    3  Mnnf.  599. 


BEES. 
1.  Bees  in  a  tree  belong  to  the  owner  of  the 
soil,  if  they  are  unreclaimed;  but  if  tiiey  have 
been  reclaimed,  and  the  owner  can  identify  them, 
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tbey  belong  to  him,  and  nol  to  the  owner  of  the 
loif.     Gof^v.  KHU,  15  Wend.  550. 

%  The  owner  of  the  bees,  however,  cannot 
enter  on  the  lands  of  the  owner  of  the  soil,  to 
retake  tliem,  without  subjecting  himself  to  an 
action  of  trespass,  ih. 

3.  But  he  may  maintain  trespass  against  a  third 
person,  who  cuts  down  the  tree  mto  voiich  the  bees 
nave  entered  on  the  soil  of  another,  and  destroys 
them,  and  lakes  the  honey,  tfr. 

See  Animals  Fbra  Naturjb. 


BIGAMY. 

See  Adultsby. 

1.  Where  the  first  husband  is  alive,  though  he 
has  been  absent  eight  or  nine  years,  a  second 

.  marriage  is  utterly   null  and  void.     KenUy  v.' 
KaUey,  2  Yeates,  307.     • 

2.  The  New  York  statute  of  bigamy  does  not 
legalize  a  second  marriaee,  though  Uie  former  hus- 
band or  wife  may  have  oeien  absent  and  unheard 
of  for  more  than  five  years;  it  merely  purses  the 
felony.  FenUm  T.  Retd^  4  Johns.  52.  WUuamton 
V.  Parinen,  I  Johns.  Ch.  389. 

3.  On  an  indictment  for  bigamy,  an  actual  mar- 
riage must  be  proved ;  reputation  and  cohabitation 
are  not  sufficient  evidence,  ib,  Ca^mrd'*  ease,  7 
Greenl.  58. 

4.  The  declarations  of  the  prisoner  that  he  had 
married  the  first  wife,  and  proof  of  cohabitation 
for  fourteen  years,  are  sufficient  evidence  of  that 
marriage.  StaU  v.  BriUon,  4  M*Cord,  fi66.  8.  P. 
Warner  v.  CommonweaUkf  2  Virg.  Gas.  95. 

5.  In  CamnunuduUth  v.  Murtagky  1  Ashm.  272, 
it  was  held  that  the  mere  confession  of  the  de- 
fendant is  sufficient  evidence  of  the  first  marriage. 
See  also  Ham's  case^  2  Fairf.  391.  Cohtra,  Peo' 
We  V.  Humphrey,  7  Johns.  314.  StaU  v.  RanoeU, 
6  Conn.  449. 

6.  In  a  prosecution  for  bigamy,  in  Virginia, 
where  the.  first  marriage  was  in  Pennsylvania,  and 
by  the  law  of  that  state,  marriage  may  be  contract- 
ed by  the  parties  taking  each  other  for  husband 
and  wife  before  twelve  witnesses,  and  a  certificate 
thereof,  under  the  hands  of  the  parties,  and  at  least 
twelve  witnesses,  one  of  them  a  justice  of  the 
peace,  recorded  in  the  office  of  the  register  of  the 
county  where  they  were  married ;  it  was  held  that 
oral  testimony  of  one  of  the  witnesses  present  at 
the  marriage,  who  testified  that  the  parties  took 
each  other  for  husband  and  wife  before  twelve 
witnesses,  of  whom  one  was  reputed  to  be,  and 
acted  as,  a  justice  of  the  peace,  was  competent 
and  sufficient  evidence  that  such  person  was  a 
justice.  Warner  v.  Commonwealth^  2  Virg.  Gas. 
95. 

7.  It  was  also  held  that  the  marriage  might  be 
proved  bv  parol  evidence  alone,  thougn  there  was 
BO  proof  tnat  a  certificate  was  not  made,  or  not 
registered,  or,  if  made,  was  lost  or  mislaid,  or  could 
not  be  procured,  ib. 

8.  An  indictment  on  the  North  Garolina  stetute 
of  1790,  averring  that  the  first  wife  was  alive  at 
the  aeoond  marriage,  is  sufficient  without  alleging 
that  the  first  marriage  then  subsisted.  StaU  v. 
Jf0nnan,  9  Dev.  222. 


BILL  OF  GREDIT. 

1.  By  a  statute  of  Missouri,  the  officers  of  the 
state  treasury  were  required  to  issue,  under  the 
direction  of  the  governor,  certificates  to  a  certain 
amount,  and  of  specified  denominations^  in  this 
form,  viz.  "  This  certificate  shall  be  receivable  at 
tkn  treasory  of  any  of  the  loan  offices  in  the  stete 


of  Missouri,  in  discharge  of  taxes  or  debts  due  to  the 

state,  for  the  sum  of dollars,  with  interest, 

d^."  The  stetute  also  pledged  certain  property 
of  the  state  for  the  redemption  of  these  certificates, 
and  they  were  all  redeemed.  Held  that  these 
certificates  were  «  bills  of  credit"  issued  under  the 
authority  of  the  stete,  the  emission  of  which  was 
prohibited  by  the  constitution  of  the  United  Stetes. 
Cntig  V.  StaU  cf  MiseouH,  4  Pel.  431. 

2.  But  this  prohibition,  in  the  constitution  of  the 
United  Stetes,  does  not  afi*ect  the  authority  of  the 
several  stetes  to  incorporate  hanks;  nor  are  the 
bills  of  banks  so  incorporated  « bills  of  credit'* 
within  tbe  meaning  of  the  constKution.  ib, 

3.  To  constitute  a  bill  of  creMKt,  within  the 
constitution,  it  must  be  issued  by  a  state,  on  the 
faith  of  the  state,  and  be  designed  to  circulate  as 
money.  They  who  issue  it  must  have  authority 
to  bind  the  stete,  and  must  act  as  agente,  and  incur 
no  personal  responsibility,  nor  impart,  as  individ- 
uals, any  credit  to  the  paper.  4  Pet.  431.  See  2 
Pet.  324.     2  M'Gord,  iST 

4.  The  Bank  of  the  Gommonwealth  of  Ken- 
tucky was  <*  established  in  the  name  and  behalf 
of  the  commonwealth,*'  was  declared  to  be  exclu- 
sively the  property  of  the  commonwealth,  and 
authorized  to  issue  notes.  The  notes'  (which  were 
in  the  common  form  of  bank  notes)  were,  \^ 
stetute,  made  receivable  on  all  executions,  and  if 
a  plaintiff  should  not  indorse  ou  his  execution, 
that  he  would  receive  them,  proceedings  on  his 
judgment  were  to  be  suspended  for  two  years. 
In  a  suit  by  the  bank  on  a  promissory  note 
for  which  the  bank  notes  had  been  given,  as  a 
loan,  it  was  held  that  such  notes  were  not  <<  bills 
of  credit"  within  the  meaning  of  the  constitution. 
Story  J.  dissenting.  Briscoe  v.  Bank  of  the  Com- 
moniMfUh  ofKtmlueky,  11  Pet.  257—350.  7  J.  J. 
MarsnT  349.  Lampton  v.  CommmmoeaUh'e  Bank. 
2  Litt.  300.    Bank  v.  SpUman,  3  Dana,  150. 


BILL  OF  EXGEPTJONS. 

I.  In  t^at  Cases  a  BiU  of  Exceptions  Ues,  and  at 
what  Tim^  it  must  be  filed. 
II.  Reouisites  of  a  BUI  of  Exceptions,  and  its  Ef" 
fea. 
III.  Practice  in  Cases  of  Bills  tf  Exceptions. 

1  In  whal  Cases  a  BiU  of  Exceptions  lies,  and  at 

what  Time  it  must  be  filed. 

See  Ba8tarD|  90. 

1.  A  bill  of  exceptions  may  be  taken  to  the 
opinion  of  the  court  m  a  charge  to  the  jury,  or  if, 
in  a  proper  case,  the  court  refuse  to  give  an  opin- 
ion to  the  jury.  Douglass  v.  M'JittisUr,  3  Granch, 
300.  Smith  V.  Carrington,  4  Granch,  62.  Oneale 
V.  Longf  ib.  60.    Fletcher  v.  Howard,  2  Aik.  115. 

2.  So  if  the  court  receive  improper,  or  reject 
proper  evidence.  Cletnson  v.  Kruper,  1  Breese,  162. 

3.  So  if  the  court,  on  request  of  the  party  to 
call  the  attention  of  the  jury  to  material  evidence, 
omit  so  to  do.    Ex  parte  Body,  2  Gow.  479. 

4.  Or  if  the  court  improperly  overrule  an  ob- 
jection to  irrelevant  testimony.    Keyes  v.  Throop, 

2  Aik.  276. 

5.  Exceptions  do  not  lie  for  an  omission  to 
direct  the  jury  on  pointe  of  law  arising  in  the 
cause,  if  it  is  not  requested  by  either  party  at  the. 
trial.  Pennock  v.  Dialogue.  2  Pet.  15.  Law  v. 
Merria^  6  Wend.  274.  FoUvy.  frantmd,  4  Halst. 
153.     WestcoU  v.  Garrison,  1  Halst.  132. 

6.  Nor  to  a  charge  or  opinion  wholly  abstract, 
or  out  of  the  case,  so  as  not  to  aflfect  it;  though 
the  charge,  dec.,  be  erroneous.  Clarke  v.  Duteher^ 
9  Cow.  ^4.  '  And  if  a  bill  be  signed,  in  auch  case 
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the  oonrt  will  not  ut  upon  it.  Jh^kes  ▼.  Farhtr, 
1  Porter,  130.  See  also  MiUa  y.  Myrts,  Wmlker, 
379.    Posi,  106. 

7.  *  A  bill  of  exoeptiooc  liet,  in  V irffinta,  for  the 
refaial  of  the  court  to  order  a  special  rerdict  on 
the  evidenoe,  in  a  case  proper  for  such  verdict. 
atfTM  w.  BuiUr,  1  Call,  105. 

8.  Where  the  ccort,  on  the  party^s  prayer,  in- 
struct the  jury  on  a  point  of  law,  exceptions  will 
not  lie  for  a  refusal  to  direct  a  special  rerdict, 
unless  some  other  point  of  law  arose,  which  ren- 
dered such  verdict  proper.  M'WiUktms  v.  Smith, 
1  Call,  1S3. 

9.  It  does  not  Ite  for  misdirection  of  the  court  as 
to  matter  of  ftct,  or  for  refusal  of  the  court  to 
charge  on  the  legal  result  '*  from  the  circumstances 
of  the  case,"  if  thoee  circumstances  were  not 
found  as  fiM!ts.  Qrakam  v.  Ctmanann,  2  Caines, 
168.  DniiMd  Statu  v.  BvmAam,  1  Mason,  57. 
Smith  V.  Carringttmy  4  Cranch,  62.  Burd  v.  Dans- 
daU,  2  Binn.  80. 

10.  If  a  party  ask  for  instructions  on  points 
of  fact  as  well  as  law,  the  court  may  refuse  in- 
structions altogether.  Brooke  v.  YouHg,  3  Rand. 
106. 

11.  Whether  a  verdict  is  against  evidence  or  not, 
is  a  question  that  cannot  be  raised  on  a  bill  of  ex- 
oepUons.  Foot  v.  WinoaU,  14  Johns.  304.  Wkito- 
9ido  V.  Jnck9on,  1  Wend.  418.    B.  P.  7  Wend.  471. 

12.  Where  the  court  try  an  issue  in  fact,  excep- 
tions may  be  taken  to  their  opinion  on  a  question 
of  law  decided  on  the  trial,  but  not  to  their  opinion 
on  the  weight  of  evidence.  Jfash  v.  Harrington, 
1  Aik.  89. 

13.  If,  afler  a  default,  damages  are  inquired  into 
by  a  jury,  or  if  the  court  assess  damages,  the 


14.  Exceptions  lie  to  the  opinion  of  the  court 
on  the  sufficiency  of  objections  to  an  award.  Ford 
V.  Potts,  1  Halst.  388.  And  for  a  refusal  to  hear 
a  referee's  affidavit,  on  a  motion  to  set  aside  a 
report  of  referees.    Anon,  2  Pen.  664. 

15.  The  court  cannot  reject  the  testimony  of  a 
witness  as  vnneeeaaary  when  he  is  called  to  testify 
to  a  fact  already  fully  proved  by  other  witnesses ; 
and  a  bill  of  exceptions  lies  to  sach  rejection, 
where  the  questioo  turns  on  the  competency  of 
the  witness,  unless  the  party  wave  his  testimony. 
Marquand  v.  Wekh,  16  Johns.  89. 

16.  QtMBre,  whether  exoepttons  lie  to  a  judge's 
refusal  to  certify  the  evidence  in  a  -case,  afler  a 
motion  for  a  new  trial,  on  the  ground  that  the 
verdict  is  against  evidence,  has  b^n  overruled  by 
him  ?     Vaughan  v.  Ortm,  1  Leigh,  287. 

17.  An  exception  to  the  opinion,  &c.,  of  the 
court  is  unnecessary,  if  the  alleged  error  appear 
otherwise  on  the  record.  Mmeher  v.  Thomag,  7 
Wheat  532. 

18.  And  cannot  be  taken  to  a  charge  in  a  case 
where  no  issue  is  joined.  Campbell  v.  Jonee,  Mi- 
nor,  30. 

19.  Nor  to  a  decision  on  a  demurrer  to  pleadings^ 
Belton  V.  Gibbon,  7  Halst.  76.  Nor  to  a  decision 
of  the  common  pleas  on  a  motion  for  a  new  trial. 
Bloss  V.  KiUridge,  5  Verm.  28. 

20.  Nor  to  the  admission  of  parol  proof  of  the 
contents  of  a  paper  alleged  to  be  lost,  upon 
unsatisfactory  evidence  of  the  loss.  Janee  v. 
MarHn,  7  Verm.  92. 

21.  Exceptions  to  evidence  cannot  be  taken  in 
the  district  court  of  the  United  States  in  Louisia- 
na, if  the  case  is  not  tried  by  a  jury.  Fidd  v. 
United  States,  9  Pet  182. 

1^.  Exceptions  do  not  lie  in  criminal  cases. 
Peojfle  V.  Hotbrook,  13  Johns.  90.  Ex  parU  Barker, 
7  Cow.  143. 


23.  And  will  not  be  censidered  om  a  wry  ji 
error,  though  they  are  sealed  by  the  court  below. 
Middleton  v.  Commonwealth,  2  Watts,  285. 

24.  If  the  court  below  sign  bills,  in  crimiD*! 
eases,  the  exceptions  do  not  thereby  become  a  part 
of  the  record,  and  tlie  court  above  are  not  bound 
to  notice  any  error  therein.  Case  v.  Commoi^ 
wealth,  1  Virg.  Cas.  264. 

25.  In  those  cases,  the  admissibilily  or  le^ 
effect  of  evidence  can  be  examined  in  a  superior 
court  only  on  a  report,  or  case  agreed-upon.  Ex 
parte  Vermilyea,  6  Uow.  555.  People  v.  rermUuea, 
rCow.lOS."^ 

26.  In  the  courts  of  the  United  States,  a  bill  of 
exceptions  will  not  He  in  a  capital  cas6.  United 
States  V.  CHbert,  2  Sumner,  19.  The  opinion  of 
the  court  can  be  revised  only  on  certi&eate  of  m 
division  of  opinion,  ib, 

27.  Bv  statute,  in  some  states,  exceptions  lie  in 
criminal  as  well  as  civil  cases.  Comm4nnoeaith  v. 
Hickerson,  2  Virg.  Cas.  60,  and  note.  Hooker  v. 
State,  4  Ham.  348.  14  Pick.  370.  See  Peotde  v. 
Haynes,  14  Wend.  546.  7  Ham.  (Part  1st)  214. 
6  Ham.  16.  1  Leigh,  596. 

28.  In  settlement  cases,  exceptions  do  not  lie 
to  the  proceedings  of  the  seasrans.  Jfewton  v. 
Gloucester,  1  Halst.  405. 

29.  Nor  are  they  admissible  in  justices*  courts. 
Elkhison  v.  BenneU,  2  Pen.  637. 

30.  Nor  on  the  ground  that  one  of  the  jndgee 
who  tried  the  case  gave  an  opinion  to  the  joryi 
which  he  afterwards  retracted,  (the  other  judge 
being  of  a  different  opinion,)  whereupon  the  ques- 
tion was  left  to  the  jury  without  a  decision  of  it 
by  the  court.    Stjme  v.  B%ttUr,  1  Call,  105. 

31.  Nor  the  refusal  by  the  court  to  order  a  non- 
suit. Girard  v.  Gettig,  2  Binn.  234.  Nor  to  the 
ruling  of  the  court  as  to  the  reception  or  rejeelioB 
of  testimony  on  a  motion  for  summary  relief. 
Skartz  V.  (^ley,  I  Binn.  222. 

32.  Quore,  whether  the  conduct  of  the  common 
pleas  in  refusing  to  delay  a  trial  until  a  hill  of 
exceptions  conid  be  made  out  and  sealed,  la  the 
subject  of  a  bill  of  exceptions  ?  Stewart  v.  Han- 
tingdon  Bank,  11  S.  &,  R.  267. 

Sa.  Exceptions  do  not  lie  to  a  refusal  of  the 
court  to  permit  a  witness  to  be  reexamined  as  to 
what  he  had  testified,  alter  a  cause  has  been  sub- 
mitted to  the  jury ;  this  being  matter  of  discretion 
in  the  court    Law  v.  MerriUSf  6  Wend.  277. 

34.  If  the  defendant  offer  evidence  that  is  rfr* 
jected,  and  the  plaintiff  then  wave  the  ob|ectioiiy 
and  the  court  admit  the  evidence,  bat  the  defendaoi 
refuses  to  offer  it,  he  cannot  except  to  its  previoue 
rejection,  ligget  v.  Bamk  of  Pemnsylvainiaf  7 
S.  &  R.  219. 

35.  A  bill  of  exceptions  ought  to  be  tendered  at 
the  trial,  and  the  court  is  not  i>ound  to  seal  it  at  a 
subsequent  term.  Sikes  v.  Ransom,  6  Johns.  279. 
Midbmry  v.  CoUins,  9  Johns.  345.  -Shipkerd  v. 
WkiU,  3  Cow.  22,  See  2  Greenl.  336.  State  v. 
Lord,  5  N.  Hamp.  336.  Ez  parU  Bradstreet,  4 
Pet  102.     Clemson  v.  Kruper,  I  Breese,  162. 

36.  A  bill  allowed  and  signed  by  the  judge  in 
vacation,  though  copied  into  the  rec<Mrd,  is  no  part 
thereof,  and  cannot  be  noticed.  Biggs  v.  M'lboaaa^ 
3  Marsh.  360.    S.  P.  Minor,  66. 

37.  Unless  exceptions  to  a  charge  are  taken  at 
the  time  of  trial,  with  a  reouest  that  they  may 
be  filed,  they  are  not  a  ground  for  assigning  error, 
though  afterwards  filed  by  the  court  at  the  party's 
request.    BraUon  v.  Mitchell,  5  Watts,  69. 

38.  A  bill  tendered  afler  the  iury  have  returned 
into  court  with  their  verdict,  but  before  it  is  de* 
livered  is  in  season,  as  to  any  charge  of  the  pudge, 
but  not  as  to  any  question  of  evidence  arising  on 
the  trial.  Jones  y.Jns,  Co,  ofJ{,  America,  1  Binn. 
38.    4  Dali.  249.    Morris  v.  BaekUy,  8  S.  &  B. 
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911.    LeaniM  ▼.  Barker^  10  Johns.  312.    Doe  v. 
Kmuudyf  5  Monr.  177. 

39.  In  Life  mmd  Fire  v.  Mechamce'  Ins,  Co.,  7 
Wend.  34,  it  wm  held  that  exception  to  a  judge's 
cham  wUl  not  be  reoeited  after  the  jory  &ve 
withdrawn. 

40.  flzoeptions  to  mcIfliiM  most  be  taken  as  soon 
as  the  court  decides  to  admit  or  reject  it ;  bnt  it  is 
■afficient  if  a  note  be  then  made  of  the  exceptions, 
and  presented :  it  may  be  reduced  to  form  after- 
wards. Uggeiir.  Bank  of  Petmt^/oama^  7  S,&,K. 
319.  Stewart  v.  Huntimgdon  Bank,  11  S.  &  R. 
267.  4  Pet.  102.  ff a^Ass  y.  Robertson,  1  Monr.  215. 
Powers  T.  Wright,  Minor,  66.  Pool  v.  Fleeger,  11 
Pet.  185.    8  S.  &:  R.  211. 

41.  Where  a  bill  stated  the  charge  of  the  com- 
mon pleas  on  points  of  law,  and  that  the  ivLty  found 
a  veniiet,  and  that  the  varitf  excepted,  it  was  held 
that  it  should  be  intenoed  that  the  exception  was 
seasonably  taken,  else  the  judges  would  not  have 
signed  it    Hmriow  v.  Humieton,  6  Cow.  189. 

42.  The  bill  most  be  presented  to  the  judees  of 
the  common  pleas,  and  be  signed  and  seafed  by 
them,  while  sitting  together  aa  a  court;  and  if 
presented  to  and  signed  by  them  separately,  out 
of  eonrt,  it  is  irregular.  Clark  y.  Dutcher,  19 
Johns.  246.     Midberry  y.  CoUine,  9  Johns.  345. 

43.  If,  however,  a  copy  has  been  served  on  the 
opposite  party,  and  produoed  in  court,  and  no 
oo}eetion  taken  to  the  iudges  signing  it,  except 
that  it  was  not  seasonably  presented — they  may 
sign  the  bill  separately.  People  ▼.  Herkimer  6, 
P.  7  Wend.  536. 

44.  In  appeal  cases,  where  the  jud^  tries  the 
facts,  a  bill  is  in  season  after  the  judgment  is 
tendered.    Johnson  v.  AekUss,  1  Breese,  59. 

45.  The  bill  must  appear  on  its  face  to  be  taken 
and  signed  at  the  trial,  though  in  practice  it  may 
be  signed  afterwards,  when  reduced  to  form ;  but 
if  it  M  afterwards  signed,  it  must  be  nun0  pro  tune; 
and  if  it  appear  otherwise,  it  is  a  fttal  defect. 
Walton  v.  United  States,  9  Wheat  651.  Lam  y. 
Merrills,  6  Wend.  268.    See  2  Sumner,  19. 

46.  Reasonable  time  should  be  given  to  prepare 
exceptions,  and  for  the  court  to  consider  or  them ; 
and  when  a  case  is  tried  at  the  last  hour  of  the 
term,  time  may  properly  be  given  until  Uie  next 
term.     Gordon  v.  Ryan,  1  J.  J.  Marsh.  58. 

47.  The  court  is  not  bound,  in  all  cases,  to  allow 
excepticms,  after  the  trial  is  closed,  to  opinions 

B'yen  in  the  course  of  the  trial.  HaUUnoay  v. 
aUoway,  1  Monr.  131.  The  exceptions  should 
regularly  be  made  while  the  transactions  to  which 
they  relate  are  proceeding.  Hughes  v.  Rohinson,  1 
Monr.  216.  They  should  be  prepared  and  finished 
before  the  close  of  the  trial.  Hawkins  v.  Lowry, 
6  J.  J.  Marah.  247. 

46.  The  court  will  not  reject  a  bill  of  exceptions 
to  a  judge's  charge,  merely  because  it  was  not 
filed  till  after  the  verdict;  no  specific  time  being 
fixed  by  the  law.  Camp  y.  Tompkins,  9  Conn. 
845. 

49.  Though  counsel  object  to  a  question  put  to 
a  witness  during  the  trial,  the  exception  will  not 
be  considered  ss  taken,  unless  it  is  actually  taken 
and  signed  by  the  judge.  SeoU  y.  Lioyd,  9  Pet 
418.  • 

50.  If  there  be  an  order  to  stay  proceedings  till 
eioeptioBs  are  settled,  the  party  excepting  shall 
have  reasonable  time,  after  attending  before  the 
judge  for  settlement,  to  engross  the  bill  and  obtain 
the  judge's  signature;  and  till  his  signature  is 
obtained,  the  bill  is  not  settled,  and  a  judgment 
entered  previously  thereto  will  be  set  aside  for 
irregalarity.    Pmetreau  v.  Moore,  9  Wend.  493. 

51.  Though  a  judge  certify  that  the  fiusts  set 
forth  (in  a  paper  intended  for  a  bill  of  exceptions) 
are  true,  yet  if  he  state  that  it  was  t^ai  offefeu 


<*  while  the  thing  was  transacting,"  and  do  not 
put  his  seal  to  it,  it  will  not  be  regarded  as  a  part 
of  the  record,  nor  noticed  in  any  way,  by  the 
court  above.    Powers  v.  Wright,  Miaor,  66. 

52.  Where  a  bill  has  been  taken,  but  not  entered 
on  the  roll,  nor  filed,  nor  attached  to  the  record, 
the  court,  even  after  a  lapse  of  several  years,  will 
order  it,  on  motion,  to  be  so  filed  and  attached,  to 
enable  the  party  to  bring  error.  MasUmUan  Co. 
V.  Osgood,  1  Cow.  65. 

53.  A  defendant  in  error  cannot  take  advantage 
of  the  fact  that  a  bill  purports  to  have  been  signed 
subaequent  to  the  trial ;  for  the  court  will  permit 
the  bill  to  be  amended.  A  bill  improperly  allowed, 
or  wrongly  dated,  will  be  set  aside  on  apecial 
motion.    Dean  v.  Gridley,  10  Wend.  254. 

54.  Under  the  statute  of  Massachusetts  allow- 
ing exceptions,  in  a  summary  mode,  to  opinions, 
directions,  of  judgments  of  the  cMnmon  pleas,  in 
matters  of  law,  a  bill  lies  to  a  judgment  of  that 
court  on  a  report  of  referees  under  a  rule  of  that 
court,  in  an  action  originally  commenced  there, 
though  the  rule  state  that  the  judgment  shall 
be  final.  MiUer  y.  Jlft^sr,  2  Pick.  570.  So  though 
the  action  referred  was  originally  brought  before 
a  justice  of  the  peace.     oTney  v.  Brawn,  2  Pick. 

55.  The  stiitute  of  Maine,  allowing  such  ex- 
ceptions, extends  only  to  actions  originally  com- 
menced in  the  court  of  common  pleas.  IVitham 
y.  Pray,  2  Greenl.  198. 

56.  it  seems  that  exceptions  lie  to  a  rejection, 
by  the  common  pleas,  of  a  report  of  referees  ap- 
pointed by  a  rule  of  tne  court.  Vance  v.  Carle,  7 
Greenl.  164. 

57.  A  decision  on  a  motion  to  dismiss  an  action 
for  dcrfect  in  the  process,  apparent  of  record,  (e.  g. 
for  want  of  lepra!  indorsement  of  a  writ,)  is  a  matter 
of  law,  to  which  exceptions  may  be  taken.  Purple 
y.  dark,  5  Pick.  206. 

58.  So  of  a  refusal  to  receive  a  petition  of  an 
assignee  of  a  debt,  that  a  jury  may  try  the 
question  of  the  assignment,  when  the  debtor  has 
been  summoned  and  adjudged  to  be  garnishee  of 
the  assignor.   Jlmmidown  v.  Whedoek,  8  Pick.  470. 

59.  So  of  an  order  directing  a  nonsuit.  Feyler 
v.  Feyler,  2  Greenl.  310. 

60.  Eiceptions  do  not  lie  to  a  judgment  on  a 
report  of  referees  under  a  submission  entered  into 
before  a  justice  of  the  peace.  Dean  y.  Dean,  2 
Pick.  25. 

61.  Nor  to  matters  within  the  mere  discretionary 
power  of  the  common  pleas ;  as  the  continuance 
of  an  action,  or  leave  to  amend,  where  the  pro- 
posed amendment  is  legal.  Clapp  v.  BaUh,  3 
Greenl.  219.  Wyman  v.  Dorr,  ib.  183.  Reynard  v. 
Brecknell,  4  Pick.  302.  Or  the  question  of  recom- 
mitment, &c.,  of  a  Import  of  referees.  Walker  y. 
Sanborn,  8  Greenl.  2o8.  Or  a  refusal  to  bring 
forward,  as  a  continued  action,  one  that  was  de- 
faulted at  the  first  term,  the  plaintiff  not  knowing 
that  the  defendant  was  out  of  the  state.  Whitney 
v.  Thayer,  5  Pick.  528. 

62.  ft  seems  that  exceptions  do  not  lie  under 
the  Maine  statute  of  1823,  where  the  facta,  on 
which  the  question  of  law  depends,  appear  on  the 
record.  Warren  v.  LiUhfidd,  7  Greenl.  69.  They 
did  not  lie,  in  such  case,  under  the  statute  of  1817. 
Samoard  v.  Emery,  1  Greenl.  291. 

63.  A  bill  of  exceptions  does  not  lie  where  there 
is  a  right  o^  appeal.  Rathbone  v.  Rathbone,  4  Pick. 
93.  riper  y.  WiUard,  10  Pick.  34.  Champion  y. 
BroflkSf^  Mass.  228.    See  I  Greenl.  291 . 

64.  And  there  ia  no  right  of  appeal  from  the 
common  pleas,  where  the  ad  damnum  is  pot  more 
than  $100,  though  that  court  render  judgment  for 
more  than  that  sum ;  such  judgment  being  e^ 
neous.    Hemmenway  y.  Hiekes,  4  Pick.  497. 
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65.  The  supreme  court,  when  a  case  is  rigtiUy 
appealed,  will  correct  erroneous  interlocutory  or- 
dersi  &Ai.f  of  the  court  below,  which  appear  on 
the  record.  *Rathbone  v.  Rathbanef  4  Pick.  93.  4 
Mass.  592. 

66.  Exceptions  must  be  taken  before  the  adjourn- 
ment of  the  court  of  common  pleas ;  but  the  su- 
preme court  will  not  notice  an  irregularity  in  this 
respect,  unless  it  appears  by  the  certificate  of  the 
judge  who  allows  the  exceptions.  Whitcomb  ▼. 
WiUiamSj  4  Pick.  228. 

67.  It  is  seasonable,  if  exceptions  to  instructions 
to  the  jury  are  first  alleged  after  the  verdict  is 
returned.    Buckland  ▼.  Ciarlemont,  3  Pick.  173. 

68.  Exceptions  to  an  interlocutory  judgment  of 
the  common  pleas,  in  Vermont,  must  be  allowed 
•nd  filed  when  such  judgment  is  rendered.  Gage 
y.  lAdd,  6  Verm.  174. 

69.  A  party#:annot  except  to  an  interlocutory 
order,  in  Massachusetts,  until  final  judgment  is 
rendered.    Piper  v.  WiUard,  6  Pick.  461. 

70.  If  he  do  except  before  final  judgment,  and 
still  wish  the  action  tried,  he  must  enter  the 
exceptions  in  the  supreme  court,  where  they  will 
be  dismissed,  and  the  action  may  be  brought  for- 
ward on  the  docket  of  the  common  pleas.  Ely  ▼. 
BaU,  8  Pick.  352. 

71.  It  is  the  duty  of  the  common  pleas  so  to 
bring  forward  a  case,  and  proceed  to  judgment, 
when  the  supreme  court  refuse  to  take  cognizance 
of  exceptions;  and  on  certiorari^  it  will  be  pre- 
sumed that  the  case  was  not  brought  forward 
without  notice  to  the  party  who  took  the  excep- 
tions.    CommonweaUh  v.  Moorty  3  Pick.  194. 

72.  The  statutes  of  Massachusetts  and  Maine 
allowing  exceptions,  in  a  summary  mode,  to  the 
opinions,  directions,  or  judgments,  of  a  single  jus- 
tice of  the  supreme  court,  do  not  apply  to  matters 
of  judicial  discretion  merely ;  and  therefore  seem 
not  applicable  to  an  order  directing  which  jury 
shall  try  a  case  ;  nor  to  a  discharge  of  jurors  when 
they  cannot  a^ree;  nor  to  an  excuse  of  a  juror; 
nor  to  the  calling  of  a  juror  from  one  jury  to  serye 
on  another.     Ware  y.  Ware^  8  Greenl.  4i 

73.  An  order  for  amending  a  declaration,  though 
moved  for  during  the  trial,  was  not  a  cause  tor 
exceptions,  under  the  repealed  statute  of  1803,  c. 
94.  ffaifnes  v.  Morgan f  3  Mass.  208.  And  excep- 
tions must  have  been  filed  and  allowed  at  the  term 
when  the  supposed  error  .occurred.  Pease  y. 
IVkUneVj  4  Mass.  507. 

74.  The  statute  of  Westminster  2,  c.  31,  is  no 
longer  in  force  in  Maine,  it  seems;  being  super- 
seded by  the  statute  providing  for  exceptions  to 
the  opinion,  dc^c,  of  a  judee  of  the  supreme  court. 
CoUey  V.  MerriUy  6  Greenl.  55. 

75.  Exceptions  may  be  taken  to  the  instructions, 
&c.,  of  the  court  of  common  pleas  upon  the  trial 
of  the  question  of  damages  sustained  by  the  owner 
of  land  taken  for  widening  a  street  in  Boston. 
Parks  y.  Boston,  15  Pick.  198. 

76.  And  to  instructions,  <Stc.,  of  a  judge  of  the 
supreme  court  on  the  trial  of  a  probate  appeal. 
Htghee  V.  Bacon,  11  Pick.  423. 

II.  Requisites  nf  a  Bill  of  Exceptions,  and  its 

Effect. 

T7.  A  bill  of  exceptions  must  be  signed  by  the 
judge  who  tried  the  cause.  Law  v.  Jackson,  8 
Cow.  746.  Where  a  circuit  judge  tried  a  cause, 
and  the  chief  justice  signed  the  bill,  it  was  con- 
sidered a  nullity,  even  after  argument  OT  errors 
assiinied.  ib. 

78.  A  paper,  certified  in  a  record  transmitted  on 
appeal,  purporting  to  be  a  bill  of  exceptions  taken 
at  the  trial  of  a  cause,  is  not  a  bill  in  tne  case  if  it 
do  not  appear  that  the  seals  of  the  judges  below 


had  been  affixed  to  it.    Dams  v.  WUson,  2  H«r 
&  J.  345. 

79.  Exceptions  taken  on  the  trial,  for  tlie  pur- 
pose of  presenting  to  the  reyision  of  the  supretne 
court  of  the  United  States  questions  of  kw  decided 
by  the  circuit  court,  should  not  be  taken  in  sueh  a 
form  as  to  bring  up  the  whole  charge  of  the  judge, 
in  which  he  not  only  states  the  law  on  the  facte, 
but  sums  up  all  the  evidenoe.  Career  y.  JocibMS, 
4  Pet.  80,  Ex  parU  Crane,  5  Pet.  199.  Evans  y. 
Eaton,  7  Wheat  426. 

80.  A  bill,  bringing  up  the  whole  matter  m 
controversy,  after  a  trial  on  the  general  issue,  vnm 
held  not  to  be  admissible.  Wadstoorth  y.  Satiford, 
Kirby,  456.    McDonald  y.  Fisher,  Kirby,  339. 

81.  The  bill  must  show  that  the  court  below 
erred ;  and  this  must  be  done  either  by  staling 
definite  law  points,  or  by  stating  the  whole  evi- 
dence of  which  the  legal  import  is  embraced  in  the 
decision ;  and,  in  the  latter  case,  it  seems,  the  bill 
must  state  that  no  other  evidence  was  given  tend- 
in^  to  prove  the  point  included  in  the  decision. 
Richardson  v.  Denison,  1  Aik.  810.  Stearns  y. 
IVamer,  2  Aik.  26. 

82.  The  evidence,  on  which  the  opinion  of  the 
court  is  prayed,  ought  to  be  stated  in  the  biH. 
But  the  court  of  appeals,  in  Maryland,  will  retain 
a  bill,  where  the  court  below  was  called  on  and 
gave  direction  to  the  jury,  though  the  facts  are  not 
stated.     Barnes  y.  Bdclastote,  2  Har.  &  J.  376. 

83.  The  bill  must  explicitly  state  the  facts  neces- 
sary to  show  the  error.  Keath  v.  Patton,  2  Stew. 
38.  But  it  is  not  necessary  to  state  all  the  evi- 
dence.   Men  v.  Booker,  2  Stew.  21. 

84.  It  is  not  so  proper  to  detail  testimony  at 
length,  in  a  bill,  as  to  state  that  testimony  was 
offered  or  given,  lending  to  prove  the  fact,  on 
which  the  opinion  of  tne  court  was  founded. 
Mason  v.  Silver,  1  Aik.  367. 

85.  Where  thie  opinion  of  the  court  delivered  to 
the  jury  presents  a  general  principle  of  law,  and 
the  application  of  the  evidence  to  it  is  left  to  tlie 
jury,  there  is  no  necessity  of  putting  any  porttoM 
of  the  evidence  upon  the  record.  Pmnoek  v.  Di^ 
hgite,  2  Pet.  15.  S.  P.  Peden  v.  Moore,  1  Stew. 
&  Port.  71. 

86.  If  a  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  is  contrary  to  evidence,  be  over- 
ruled, a  bill  of  exceptions  to  the  court*s  opinion, 
ought  not  to  state  all  the  evidence  given  in  to  the 
jury,  but  only  the  facts  appearing  to  the  court 
to  have  been  proved.  Bennett  v.  Hardaway,  6 
Munf.  125.    2  Leigh,  340. 

87.  A  bill  must  not  be  so  framed  as  to  refer  the 
credit  of  the  witnesses  to  the  court  above,  ib 
Carrington  v.  Bennett,  1  Leigh,  340.  Ewoing  y. 
Etoing,  2  Leigh,  340. 

88.  A  bill  of  exceptions  to  an  opinion  of  a  court, 
overruling  a  motion  for  a  new  trial,  sets  forth  all 
the  evidence  adduced  by  both  parties;  but  tiie 
evidence  thus  set  forth  shows  that  there  was  no 
convicting  evidence,  and  that  excluding  all  the 
evidence  of  the  p&rty  against  whom  the  verdict 
was  found,  and  admitting  the  truth  of  all  the  evi- 
dence adduced  for  the  party  for  whom  the  verdict 
was  found,  the  verdict  was  contrary  to  the  evi- 
dence, and  to  justice.  Held,  such  exceptions,  in 
such  a  case,  are  well  taken,  to  enable  an  appellate 
court  to  review  and  reverse  the  judgment  over- 
ruling the  motion  for  a  new  trial.    2  Lei^h,  340. 

89.  Qvffire — whether  a  bill  of  exceptions,  which 
purports  to  contain  all  the  evidence,  and  sets  oat, 
instead  of  the  facts,  what  the  witnesses  swore  to 
merely,  will  be  so  defective  as  to  preclude  the 
party  excepting  from  availing  himself  of  his  ex- 
ceptions ?  Deems  v.  Quarrier,  3  Rand.  475  Sea 
1  Leigh,  340. 

90.  There  is  no  difference  between  a  statemonty 
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in  a  bill  of  exceptioiui,  that  oertain  facts  were 
proved,  and  that  evidence  was  offered  of  thera. 
J^ggem  V.  Patajfsco  ins,  Co.  7  Har  Sl  J.  279. 

91.  Exceptions  are  fatally  defective  if  they 
merely  show  thtit  the  yuAfga  expressed  an  opinion 
that  certain  evidence  woald  be  inadmissible,  or 
insufficient,  without  showing  that  the  evidence 
was  offered  and  rejected,  or  received  and  ruled  to  be 
insufficient.  Patten  v.  HttnnewelL,^  Greenl.  19.  8w 
3  Mass.  551.    6  Crancb,  233,  note.    4H.&M.270. 

92.  The  judgment  below  will  be  presumed  to  be 
right,  and  will  be  affirmed,  unless  tlie  record  show 
error ;  also,  if  the  exceptions  are  so  defectively 
drawn  that  it  cannot  be  ascertained  whether  there 
were  error  or  not.  Adams  v.  EUis^  1  Aik.  24. 
EtUon  V.  Houghtouy  1  Aik.  380. 

93.  In  Virginia,  however,  if  the  bill  states  a  case 
imperfectly,  the  cause  will  be  remanded  for  a  new 
trial.  Brooke  v.  Youngy  3  Rand.  106.  HairsUm 
V.  Cote,  1  Rand.  461.  Tkompson  v.  Cummingf  2 
Leiffh,  322.    Raines  v.  PhilUps,  1  Leigh,  483. 

94.  The  court  will  not  presume  facts  that  do  not 
appear  on  the  bill.  Johnson  v.  BaUeWf  2  Porter, 
29.     S.  P.  Cravins  v.  Gant,  4  Monr.  126. 

95.  As  a  general  rule,  the  court  will  presume 
the  evidence  was  sufficient  to  warrant  the  verdict, 
unless  the  party  excepting  shows  that  all  the  evi- 
dence is  in  the  bill.  Ktngsley  v.  State  Bank,  3 
Yerg..l07.  But  there  is  an  exception  to  the  rule, 
where  a  point  of  law  is  raised  on  the  construction 
and  effect  of  an  instrument,  and  the  court  are  satis- 
fied from  the  facts  that  no  other  evidence  was 
relied  on.  U>. 

96.  If  parol  evidence,  admitted  to  explain  a 
deed,  be  excepted  to,  the  bill  must  state  the  evi- 
dence, so  that  the  court  above  can  decide  whether 
it  was  admissible.  Gatewood  v.  Burrus,  3  Call, 
1^.  S.P.jBTtnf  V.  Jreniiy,4Ham.79.  M'Dougal 
r.  Fleming,  ib.  388. 

97.  A  bill  of  exceptions,  stating  that  the  plaintiff 
offered  to  prove  by  parol  that  a  sealed  contract, 
absolute  on  its  face,  was  in  fact  conditional,  and 
that  the  court  rejected  the  evidence,  is  too  vague 
and  uncertain  to  furnish  ground  of  opinion  to  the 
court  above.    Fovaler  v.  Lee,  A  Munf.  373. 

98.  So  of  a  bill,  stating  that  the  plaintiff  offered  to 
prove  that  a  deed  firom  a  third  person  to  the  defend- 
ant was  obtained  by  fraud,  to  defeat  the  rights  of 
creditors  and  purchasers,  and  that  the  court  rejected 
it,  without  sUting  that  the  plSlntiff  was  a  cred- 
itor, dtc.,  whose  rights  were  affected  by  the  deed,  ib, 

99.  So  of  a  bill,  staling  that  a  manuscript  "  pur- 
porting to  be  a  copy  of  an  act  of  the  Greneral 
AwenU)Iy,  &c.,*'  it  not  being  stated  that  the  copy 
was  authenticated,  and  how  authenticated,  and  tne 
manuscript  not  being  set  out.  Hairston  v.  CifUf 
1  Rand.  461. 

100.  Where  evidence  not  admissible  in  itself 
but  which  may  become  so  bv  being  connected 
with  other  evidence,  is  rejected  bv  the  court,  and 
a  bill  of  exceptions  filed,  the  bill  ought  to  state 
that  such  other  evidence  was  offered,  otberwise  it 
will  not  be  presumed.  Courtney  v.  Cammonwealthf 
5  Rand.  666. 

101.  Where  parol  evidence  is  excluded,  which 
might  be  proper  when  connected  with  a  record, 
the  bill  of  exceptions  should  state  that  such  record 
was  offered ;  otherwise  it  will  be  presumed  that 
the  parol  evidence  alone  was  offered.  M  *DoweU 
V.  BunoeU,  4  Rand.  317. 

102.  A  bill  of  exceptions,  after  stating  the  evi- 
dence oflfered,  and  tlw  use  intended  to  be  made 
of  it,  said,  **  And  this  being  all  the  evidence  in  the 
cause  except  what  proved  the  bond  on  which  this 
suit  was  brought  to  be  paid,  the  counsel  excepted," 
&.C.  The  appellate  court  presumed,  thereupon, 
that  other  satisfactory  proof  was  adduced,  showing 
payment  of  the  debt.    Smith  v.  Walker,  1  Call,  28. 


103.  The  party  who  excepts  to  the  admission 
of  evidence  must  show,  in  his  bill,  what  the  evi- 
dence was,  or  the  exception  to  it  will  be  considered 
as  waved.     Snowdenv,  Warder,  3  Rawle,  101. 

104.  The  evidence  must  be  stated  in  the  bill,  in 
order  that  the  decision  may  be  revised,  as  well 
when  nvl  tiel  record  is  pleaded,  as  in  other  cases. 
Fovjfer  v.  CommonwealtA,  4  Monr.  129. 

105.  The  whole  evidence  should  be  shown  in 
the  bill,  if  it  be  necessary,  in  order  to  a  decision, 
that  the  court  should  see  the  whole.  Hodges  v. 
Crutcher,  1  J.  J.  Marsh.  504; 

106.  The  bill  must  distinctly  show  wherein  the 
party  may  have  been  prejudiced  by  the  decision 
excepted  to ;  for  the  court  is  not  bound  to  give  an 
opinion  on  an  abstract  question  of  law  not  belong- 
ing, or  not  shown  by  the  bill  to  belong,  to  the 
cause.  M'Dougalv.  Fleming,  4  H&m.^ifiS,  King 
V.  Kenny,  4  Ham.  79.  Hamilton  v.  Russel,  1 
Cranch,  318.  Osbum  v.  State,  7  liam.  (Part  1st) 
214.     Wilson  v.  Jackson,  Minor.  399.    Ante,  6. 

107.  As  notice  of  set-off  is  no  part  of  the  record, 
any  errors  respecting  the  proof  of  it  must  he  shown 
in  the  bill.     Pledger  v.  Glover,  2  Porter,  174. 

108.  A  bill  need  not  state  for  what  purpose  evi- 
dence was  offered,  unless  the  party  objecting  to  it 
had  asked  the  purpose  ;  and  if  nothing  appear  on 
the  bill,  which  shows  the  purpose,  the  party  has  a 
right  to  show  that  it  would,  in  any  manner,  have 
been  relevant  to  his  cause.  Richardson  v.  Sletoartf 
4  Binn.  198. 

109.  A  deposition,  excepted  to  for  impertinency, 
should  be  spread  upon  the  record.  Stearns  v.  War- 
ner,  2  Aik.  26.     See  Loveli  v.  Arnold,  2  Munf  167. 

110.  If  a  bill  of  exceptions  refers  to  a  paper,  and 
does  not  set  it  out  or  so  describe  it  as  to  leave  no 
room  for  the  clerk  by  mistake  or  otherwise  tp  tran- 
scribe some  other  paper  into  the  record,  the  court 
will  not  consider  such  paper  as  spread  on  the 
record,  or  award  a  certiorari  to  bring  up  a  copy. 
Looney  v.  Bush,  Minor,  413. 

111.  When  affidavits  are  used,  in  the  court 
below,  to  dismiss  a  certiorari,  and  the  party  wishes 
the  benefit  thereof  in  the  court  above,  it  is  not 
sufficient  that  the  attorney  make  affidavit  that  they 
were  used  below  ;  they  must  appear  on  the  record 
by  bill  of  exceptions.     Boren  v.  Coz,  Peck,  368. 

1 12.  A  bill  ought  not  to  refer  to  notes  of  the  evi- 
dence, taken  by  the  counsel  in  the  case.  Thomas 
V.  Wright,  9  S.  &  R.  90. 

113.  A  bill  signed  by  two  judges  only  of  the 
common  pleas  is  not  sufficient ,  the  decision  ex- 
cepted to  must  appear  to  have  been  made  by  three 
judges  at  least,  being  the  smallest  number  that 
can  constitute  such  court.  Pratt  v.  Malcolm,  13 
Johns.  320.  S.  P.  Gordon  v.  Browne,  3  H.  &  M. 
219.    4  J.  J.  Marsh.  543. 

114.  Unless  a  bill  he  certified  by.  the  court,  or 
judge,  to  be  conformable  to  the  truth  of  the  case, 
it  is  not  valid,  and  consent  of  parties  cannot  give 
it  validity.     Coburn  v.  Murray,  2  Greenl.  Z3G. 

115.  Unless  bills  of  exceptions  refer  to  each 
other,  they  will  be  considered  as  wholly  distinct. 
Gist  V.  Cocksy,  7  Har.  &  J.  134. 

116.  A  defendant  in  ejectment  relied  on  twenty 
years*  adverse  possession  as  a  bar :  on  return  of  a 
verdict  against  him,  he  moved  that  it  be  set  aside, 
as  contrary  to  evidence,  which  motion  was  over- 
ruled :  he  then  moved  the  court  to  certify  the 
facts  that  were  proved  tending  to  establisn  his 
defence.  Held  that  the  court  was  right  in  refusing 
so  to  do.     Vaughan  v.  Green,  1  Leigh,  287. 

117.  Under  Uie  Pennsylvania  statute  of  1806,  a 
judg^e  is  not  bound  to  reduce  his  whole  char^  to 
writing  and  file  it  of  record :  it  is  sufficient  if  he 
file  his  opinion  on  all  points  of  law  on  which  he 
was  prayed  to  file  it.  Rugart  v.  EUmaker,  14  S. 
A  R.  121.    Munderbach  v.  Lutz,  14  S.  A  R.  125. 
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118.  And  he  u  not.  bound  to  return  his  notes 
of  the  evidence  given  on  the  trial.  14  S.  db  R. 
1^.    Bansler  v.  jTiesly,  1  S.  ^It  R.  431. 

119.  It  seems  it  would  be  his  dutj,  if  requested, 
to  allow  the  necessary  evidence  to  be  pot  on 
record,  though  a  bill  of  exceptions  be  not  ten- 
dered. But  such  request  sbonld  be  made  imme- 
diatelj  on  the  deliver/  of  the  opinion,  and  the 
statement  of  the  evidence  should  be  prepared  by 
counsel,  and  exhibited  to  the  judge,  as  in  a  bill  of 
exceptions.  Downing  v.  Baldwin,  1  8.  dt  R.  296. 
Bossier  v.  J^Usly,  1  9.  &  R.  431. 

ISO.  The  judge  is  not  bountf  to  furnish  his  own 
notes  for  this  parpose,  though  the  party  excepting 
offer  to  copy  the  evidence  at  his  own  expense. 
Munderbaek  v.  LtUz,  14  S.  &.  R.  125. 

121.  When  an  opinion  is  filed  acoordiug  to  the 
statute,  it  should  be  accompanied  by  a  statement 
of  such  facts  a^are  necessary  to  the  understanding 
of  the  opinion ;  and  it  is  the  business  of  the  party 
who  objects  to  the  opinion  to  see  that  the  neces- 
sary facts  are  placed  on  the  record.  Downing  v. 
Baldwin,  1  S.  &  R.  298. 

122.  If  the  opinion  of  the  judgp  is  filed  of 
record,  according  to  the  provisions,  of  the  statute, 
it  is  not  necessary  that  a  bill  of  exceptions  should 
be  taken  previously  to  a  writ  of  error.  Downing  t. 
Baldwin.  1  8.  dE&  R.  298. 

123.  There  is  nothing,  however,  in  the  statute, 
to  prevent  the  proeeedinf  by  a  bill  of  exceptions, 
although  the  opinion  of  the  court  is  filed  of  record. 
BassUr  v.  Jfiasly,  IS.SlK.  431. 

124.  If  the  opinion  of  the  court  below  be  filed 
of  record,  the  supreme  court  is  bound  to  notice  it, 
though  it  do  not  appear  to  have  been  filed  at  the 
request  of  either  party.  Brown  v.  CaldweU,  10 
8.  &  R.  114. 

125.  The  statute  does  not  extend  to  eases  where 
there  existed,  preyiouslv  to  the  act,  a  legal  remedy 
to  obtain  the  opinion  of  a  judge  in  writing,  as  on 
bills  of  exceptions,  where  evidence  is  admitted  or 
rejected.  GoUaher  v.  Cohsn,  1  Browne,  43.  47. 
8.  P.  Morrison  v.  Mordand,  15  8.  &  R.  61. 

126.  Exceptions  not  certified  by  the  judge,  nor 
noted  in  writing  at  the  time  of  the  trial,  cannot  be 
considered  on  record.  Tombeekbee  Bank  v.  Ma- 
lone,  1  Stew.  269. 

127.  If  exception  is  taken  to  the  refusal  of  a 
judge  to  instruct  the  jury  in  the  manner  requested, 
the  bill  must  set  forth  so  much  of  the  evidence  as 
will  show  that  the  desired  instruction  was  proper 
in  the  case.  JiUter,  where  exception  is  taken  to 
the  law  as  announced  in  instructions  actually 
given.     Peden  v,  Moore,  1  Stew.  &,  Port.  71. 

128.  Though  a  bill  left  a  blank  space  for  inser- 
tion of  a  copy  of  the  note  in  suit,  and  the  indorse- 
ment thereon,  yet  as  there  was  only  one  count  in 
the  declaration,  and  the  note  was  therein  described, 
and  the  plea  of  payment  was  filed,  the  court  heard 
the  exceptions.  Richardson  v.  Farnsworth,  I  Stew. 
55. 

129.  Points  raised  in  the  superior  court  as  to 
testimony  should  appear  to  have  been  distinctly 
presented  to  the  court  below ;  otherwise  the  whofe 
evidence  will  not  be  presumed  to  be  in  the  bill, 
and  the  presumption  will  be  that  there  was  evi- 
dence sufficient  to  sustain  the  judgment.  JRive* 
V.  M'Losky,  5  Stew.  &  Port.  330. 

130.  A  witness  should  furnish  facts  from  which 
his  belief  or  opinion  is  drawn  ;  but  tlie  court  will 
not  presume  that  he  did  not,  unless  the  bill  show 
facts  which  authorize  that  presumption.  Touhnm 
V.  Austin,  5  Stew,  db  Port.  410. 

131.  If  exceptions  be  taken  to  the  denial  of  a 
motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  evidence,  the  bill  must  show  that 
all  the  evidence  is  contained  therein,  burton  v. 
Carson^  2  Blackt  464.    S.  P.  Reno  v.   Crane,  2 


Blackf.  918.    Bad  vide  Ctmmnnmtiahh  ▼. 
1  Leigh,  596. 

132.  The  effect  of  a  hill  of  cxoeptioiia  is  net  In 
draw  the  whole  matler  into  examination,  but  only 
the  points  to  whiob  it  is  taken.  Frier  v.  Jacksam^ 
8  Johns.  495.  Vam  Qtrden  v.  Jackson,  6  Johna. 
467.  Jackson  v.  CadweU,  I  Cow.  622.  Laio  ▼. 
MeriUs,  6  Wend.  274.  Coxe  v.  FieU,  1  Green, 
216.  Picket  ▼.  JiUen,  10  Conn.  146.  Watson  ▼. 
ratsen,  10  Conn.  75.  Haektar  ▼.  Cakei,  Walker, 
91. 

133.  A  bill  of  exceptions  is,  per  jto,  a  stay  of 
proceedings ;  yet  it  does  not  prevent  a  rule  nm 
for  judgment.  RsoseoeU  v.  Heirs  ef  Fulton,  7 
Cow.  107.  derail  v.  Dawes,  4  Cow.  22.  AOer 
a  bill  is  drawn,  amendments  proposed,  and  both 
delivered  to  the  judge  to  be  settled,  it  is  a  stay  of 
proceedings,  though  it  is  not  actually  signed ;  but 
till  delivered  to  the  judge,  an  order  should  be  ob- 
tained for  time.  7  Cow.  ubi  sup,  M'Gregar  v. 
Cleoeland,  3  Wend.  313. 

134.  A  bill  stays  proceedings  no  longer  than 
while  it  is  pending  and  undetermined  in  tne  oooit 
above.    Jackson  v.  Variek,  7  Cow.  412. 

135.  Under  the  Pennsylvania  statute  of  1806, 
the  right  to  a  writ  of  error  is  not  waved  by  the 
defendant's  entering  security  to  obtain  a  stay  of 
execution.    Ramek  v.  Becker,  12  S.  dE&  R.  412. 

136.  A  bill  of  eieeptions  is  conclusive  on  the 
court,  upon  a  writ  of  error ;  it  cannot  be  presumed 
that  any  material  part  of  the  evidence  is  omitted 
in  it    Bingk4tmY.Cakbot,ZD»lUdS. 

137.  In  a  bill  of  exceptions  to  the  ruling  of  the 
court  as  to  the  competency  of  evidence,  and  to  the 
charge  to  the  jury,  the  facts  stated  in  the  charge 
are  to  be  taken  as  part  of  the  case.  Venum  v. 
East  Hartford,  3  Conn.  475. 

138.  When  a  verdict  is  certified  on  an  issue  out 
of  chancery,  a  new  trial  being  refused,  the  alle- 
gations (relative  to  what  passed  at  the  trial)  in  a 
bill  of  exceptions  to  tlie  court's  opinion,  are  not  to 
be  taken  ae  admitted  to  be  true  by  the  court's 
signing  and  sealing,  if  no  proof  thereof  appear  in 
the  record.     Ford  v.  Gardner,  1  U.  &  M.  72. 

139.  Where  a  bill  filed  by  the  plaintiff,  in  an 
action  of  trespass  de  bonis  aqtortaUs^  sUted  that  if 
the  property  in  question  was  ever  taken  away  by 
the  defendant,  it  was  taken  and  removed  in  De- 
cember, when  it  was  owned  and  possessed  by  K  ; 
that  it  continued  tt  be  owned  and  possessed  b^ 
him  until  the  next  February,  when  be  assigned  it 
to  the  plaintifif,  who  never  had  an^  actual  pos- 
session of  it,  nor  anv  interest  in  or  Utle  to  it,  until 
afler  the  pretended  taking  and  removal  by  the 
defisndant ;  it  was  held  that  this  sUtement  dis- 
closed nothing  which  could  subject  the  defendant, 
or  give  the  plaintiff  a  cause  of  action.  Jmlatf  r. 
Sage,  5  Conn.  489. 

140.  A  bill  is  conclusive  evidence  only  of  tht 
facts  proved  to  the  court,  or  of  what  was  done  in 
court.  It^cannot  verify  the  transcript  of  a  record, 
more  than  a  bond,  deposition,  or  any  other  paper. 
PostUwhaiU  V.  Lewis,  Prin.  Dec.  28. 

141.  If  a  bill  sUte  that  a  witness  did  not  testify 
to  a  particular  fact,  it  is  conclusive  evidence  that 
he  had  not  so  testified.  Law  v.  Merrills,  6 
Wend.  276. 

142.  So,  if  a  bill  state  that  the  court  permitted 
evifi^nce  to  be  given,  it  cannot  be  alleged,  on  a 
hearing  in  error,  that  the  witness  gave  no  evi- 
dence.   Brindle  ▼.  Mlltfaine,  9  8.  d^  R.  74. 

143.  If  a  bill  sUte  a  written  paper  to  have  been 
offered  in  evidence,  and  no  objection  appear  to 
have  been  made  at  the  trial  to  the  sufficiency  of 
the  proof  of  iU  execution,  the  supreme  court  will 
presume  it  to  have  been  either  duly  proved  or  ad- 
mitted.   JVw/tn  V.  AVw/mi,  1  8.  dfc  R.  275. 

144   A  billy  containing  the  tesUmony  of  a  wit 
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on  a  fimner  trml,  m  competent  evidence  to 
discredit  htm  if  he  testify  again.  Baylor  v.  Smiths 
€r$^  1  Monr.  6. 

.  145.  If  there  be  error  in  the  proceedings  of  the 
eoort  below,  the  party  exoepting  is  entitled  to  a 
new  trial,  in  Vermont,  though  substantial  justice 
has  been  done.  The  court  has  no  discretionary 
power  to  refuse  it.  Irish  ▼.  CloyeSj  8  Verm.  30. 
Every  case  on  exceptions  is  considered  as  a  pro- 
ceeding in  error,  and  n  to  be  decided  on  inspection 
of  the  record.  Way  v.  Wakefield,  7  Verm.  S223. 
8.  P.  UweU  ▼.  ridd,  5  Verm.  218.  Higgiru  v. 
Haywardf  5  Verm.  73. 

III.    Praedee  m  Casta  of  Bills  qf  Exceptions. 

See  £rror. 

146.  The  rule  of  practice,  in  New  T^rk,  as  to 
cases  reserved,  does  not  tpply  to  bills  of  ex- 
ceptions ;  and  an  order  to  stay  proceedings  is  not 
necessary,  as  it  may  be  granted  of  conrse.  Has- 
brovek  v.  Tuppenj  15  Johns.  182. 

147.  A  palpably  frivolous  bill  is  not  suflloient 
to  prevent  the  court  of  appeals  from  takin^^  up  a 
cause  out  of  its  turn  as  a  delav  case ;  but  if  the 
point  be  in  any  degree  doubtful,  it  will  not  be  so 
taken  up.  liz  v.  Cfovan,  4  H.  &  M.  156.  See 
3  Cow.  439. 

148.  When  both  parties  file  exceptions  to  the 
direction  of  the  court  below,  an  entry  of  the  action 
above  by  one  of  them  is  sufficient;  and  if  both  fail 
to  support  their  exceptions,  each  is  entitled  to 
costs.  Shatiuek  v.  Woods^  1  Pick.  176,  n.  3  Pick. 
267. 

149.  But  when  both  file  eiceptions^  and  the 
plaintiff  waves  his  own,  the  defendant  is  not  en- 
titled to  costs  if  his  are  overruled.  Dewey  v. 
Humphrey f  5  Pick.  187. 

150.  Where  the  record  is  made  up,  a  general 
assignment  of  errors  to  the  bill  is  sufficient.  Skep^ 
sard  V.  MeniU,  13  Johns.  475. 

151.  *nie  supreme  court  will  not  hear  an  argu- 
ment on  a  bill  taken  in  the  common  pleas,  untess 
a  writ  of  error  has  been  brought.  Bradt  v.  Cray. 
3  Gaines,  170. 

152.  Facts  stated  upon  a  record,  on  the  return 
Id  a  writ  of  error  to  a  court  of  common  pleas,  after 
the  attestation  and  signatures  of  the  judges  to  the 
bill,  and  which  are  not  incorporated  into  the  bill, 
not  being  legally  before  the  court,  cannot  be  con- 
sidered as  ground  of  error.  Foot  v.  iSaUn,  19 
Johns.  154. 

153.  In  error  on  a  bill,  the  supreme  court  will 

tyrant  a  writ,  ordering  the  judges  of  the  court  be- 
ow  to  come  in.  and  confess,  or  deny  their  seals, 
and  that,  in  tne  mean  time,  all  proceedings  by 
the  defendant  be  stayed.  Pomroy  v.  Preston^  2 
Caines,  373. 

154.  When  the  judge  of  the  inferior  court 
comes  in  to  the  supreme  court  to  confess  or  deny 
his  seal,  the  only  question  that  can  be  asked  him 
is,  ''  Is  this  your  seal,  or  not,  put  to  this  bill  of  ex- 
ceptions ^ "  Any  questions,  as  to  the  pfFoceedings 
below,  are  inadmissible.  Crostoell  v.  Byrnes^  9 
Johns.  288,  n. 

155.  Where  a  bill  Is  part  of  the  record,  and 
comes  up  with  it  on  writ  of  error,  it  is  not  neces- 
sary to  call  the  judge  to  acknowledge  his  seal  to 
the  bill ;  but  where  the  bill  of  exceptions  is  not 
tacked  to  the  record,  such  an  acknowledgment 
may  be  proper.  Clarke  v.  Russd,  3  DalL  419, 
note. 

156.  Where  it  was  doubtful,  from  the  manner  in 
which  a  bill  was  drawn,  whether  the  whole  testi- 
mony of  a  witness  was  nearsay,  part  of  it  being 
unquestionably  so,  the  appeUate  court  nrade  a 
comparison  or  the  several  parts  of  the  testimony, 
and  determined  the  whole  to  be  hearsay,  and  there- 
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fore  incompetent.     WSUiamson  v.  Dillon^  1  Har. 
&  Gill,  444. 

157.  Upon  the  court's  overruling  a  defendant's 
motion  for  a  new  trial,  if  he  file  a  bill  of  excep- 
tions to  such  opinion,  stating  all  the  fiicts  proved 
to  the  jury,  from  which  it  appears  that,  upon  the 
merits,  the  plaintiff  ought  not  to  recover,  the 
judgment  ought  to  be  reversed,  and  a  new  trial 
granted.    Keys  v.  M'Fatridge,  6  Munf.  18. 

158.  An  assignment  of  errors  was  allowed  to 
be  withdrawn  afler  argument,  on  payment  of 
costs,  where,  by  a  mistake  of  practice,  the  bill  of 
exceptions  was  signed  by  a  juoge  who  did  not  try 
the  cause.    Law  v.  Jackson,  8  (Jow.  746. 

159.  Matters  properly  inserted  in  a  bill  cannot 
be  heard  on  a  non-ennmerate<f  motion ;  e.  g.  an 
objection  that  the  plaintiff  was  proceeding  in 
defiance  of  an  injunction.  Roosevelt  v.  FvUon,  6 
Cow.  48. 

160.  If  a  party  perfect  judgment,  but  after- 
wards appear  and  argue,  on  a  bill  of  exceptions, 
against  a  new  trial  on  the  merits,  which  is  grant- 
ed, this  is  a  waver  of  the  judgment,  and  it  will 
be  vacated.  Rooseeett  v.  Heirs  qf  F-uUon,  7  Cow. 
107. 

161.  The  court  will  grant  a  rule  upon  a  partv 
to  produce  his  book  upon  the  argument  of  a  bill 
of  exceptions,  if  the  book  is  therein  referred  to. 
Hatfield  v.  JVoe,  3  Halst.  364. 

162.  When  facts  are  drawn  up  by  counsel,  the 
court  will  retain  them,  so  far  as  the  parties  tgree ; 
but  if  objections  are  made,  the  court  will  decide 
whether  what  is  stated  and  objected  to  is  proper 
evidence  to  prove  any  particular  fact.  3  Har.  A 
J.  527,  note. 

163.  Counsel  must  state  the  fact  which  is  to  be 
proved,  so  that  the  court  may  jud^  whether  the 
evidence  offered  is  proper  to  prove  it.  ifr. 

164.  The  court  will  not  permit  a  statement  tf 
fkcts,  considered  irrelevant  to  the  subject  matter, 
to  be  added  to  a  bill  of  exceptions  taken  at  the 
trial  of  the  cause.  Walsh  v.  Crtlmsr,  3  Har.  A  J. 
383. 

165.  The  inferior  court,  at  an;^  time  during  the 
term,  may  supply  a  defect  or  omission  in  a  bill  of 
exceptions,  by  statement  on  the  record.  Givene 
V.  Bradley,  3  Bibb,  195. 

166.  A  mandamus  lies  to  compel  such  court  to 
amend  a  bill  according  to  the  truth  of  the  case. 
8ikes  V.  Ransom,  6  Johns.  279.    5  Wend.  132,  n. 

1^.  But  it  will  not  be  granted,  if  it  appear  from 
the  affidavits  that  the  bill  of  exceptions  was  untrue ; 
and  the  relator  shall,  in  such  case,  pay  costs 
to  the  defendants.  People  v.  Judges,  4«.  2  Johns. 
Gas.  118. 

168.  On  complaint  that  the  bill  is  erroneously 
settled,  it  is  the  practice  to  refer  it  back,  in  Uie 
first  instance,  to  the  judged  to  be  reviewed.  i)e2a- 
van  v^.  Boardman,  5  Wend.  132. 

169.  Where  a  verdict  was  rendered  by  consent, 
subject  to  the  opinion  of  the  court  on  a  case  made, 
and  the  court,  after  hearing,  gave  judgment  accord- 
ing to  the  verdict,  and  certified  a  bill  of  exeeptioqs, 
in  which  it  was  stated  that  the  jury  were  charg^, 
and  under  the  chtage  found,  dbc.,  the  court  above 
refused  to  order  an  amendment  of  the  bill,  stating 
that  the  verdict  was  found  by  consent,  suHeet,  &c. ; 
because  the  facts  could  not  be  reviewed  on  error, 
whether  found  by  the  jury  or  the  court  PeUc' 
treau  v.  Jackson,  7  Wend.  471. 

170.  A  m4mdamus  lies  to  a  circuit  judge  and  to 
the  common  pleas,  tO'Compel  them,  in  a  proper 
case,  to  seal  a  bill  of  exceptions.  Deiavan  v. 
Boardman,  5  Wend.  132.  People  v.  Judges,  4^. 
1  Caines,  51 1 .  Pomroy  v.  Preston,  2  Caines,  373. 
Slate  V.  Todd,  4  Ham.  351.  See  2  Munf.  478.  1 
Leigh,  287. 

See  CoNTXMPT,  II. 
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171.  Where,  on  the  raltam  to  en  altemative 
mandamuSf  in  such  case,  it  appeared  that  the  bill 
waa  not  tendered  to  the  judges  at  the  trial ,  but 
afterwards  was  presented  to  Uiem,  individually,  at 
different  times,  after  the  court  had  adjourned,  a 
peremptory  mimdamM$  was  refused.  Midberry  v. 
C^^iw,9  Johns.  346. 

172.  If  the  bill  were  not  settled  on  proper  no- 
tice to  the  adverse  party,  a  mandamus  will  not  lie 
to  the  court  to  execute  it.  Skipherd  r.  White,  3 
€>wr.  32. 

173.  If  the  bill  is  not  sealed  at  the  trial,  the 
party  exoeptinff  at  the  circuit  must,  in  New  York, 
prepare  his  bul^  and  serve  a  copy  on  the  other 
party  within  two  days  after  the  trial,  who  has  four 
days  to  propose  aAiendments,  &c,  McGregor  v. 
Cleveland,  3  Wend.  313. 

174.  If  the  court,  that  is  called  on  to  sign  a  bill, 
return  that  it  is  not  true,  —  and  of  this  they  are 
the  judges,  — they  will  not  be  ordered  to  sign  it. 
State  ▼.  Todd,  4  Mam.  351.    S.  P.  4  Pet  102. 

175.  The  court  will  not  order  a  judge  to  sign  a 
bill  presented  to  him  several  weeks  after  the  trial 
is  past,  he  having  corrected  and  settled  a  different 
bill  as  correctly  as  his  means  would  allow.  JEx 
parte  Bradstreet,  4  Pet  102.  It  is  a  reprehensible 
practice  to  present  a  bill  to  a  judge  at  a  distant 
day  from  the  trial,  or  for  him  to  settle  it  from 
memory,  at  such  day.  ib, 

176.  Where  the  judges  nSaae  to  allow  all  the 
evidence  which  has  been  ^iven  in  a  cause  to  be 
inserted  in  a  bill  of  exceptions,  it  cannot  be  taken 
advantage  of  by  writ  of  error.  Budd  v.  Crea,  1 
Halst  370. 

177.  A  judgment  will  not  be  reversed  for  the 
refusal  of  the  court  below  to  execute  a  bill  of  ex- 
ceptions to  its  overruling  a  motion  for  a  new  trial, 
if  the  weight  of  evidence  exhibited  supports  the 
verdict.    Shanks  v.  Fenwick,  2  Munf.  478. 

178.  In  Kentucky,  if  the  inferior  court  refuse 
to  sign  a  bill  of  exceptions,  a  certificate  of  the  by- 
standers, that  it  was  presented  to  the  court,  and 
that  the  judge  refused  to  sign  it,  is  not  sufficient 
to  give  it  validity,  unless  they  also  certify  that 
the  statement  in  tne  bill  is  true.  Wright  v.  Kiehr 
als,  1  Bibb,  298. 

179.  If,  when  the  by-standers  certify  to  the 
truth  of  a  bill,  the  court  admit  it  to  record,  with- 
out certifying  why  they  refused  to  sign  it,  it  will 
be  taken  as  true  on  the  by-standers*  certificate,  ib. 

180.  But  if  the  court  certify,  as  the  cause  of 
their  refusal,  that  the  statements  in  the  bill  are 
not  true,  the  by-standers'  certificates  must  be  sup- 
ported by  affidavits,  ib. 

181.  If  the  court  admit  the  bill  to  record,  and 
certify,  as  the  cause  of  refusal  to  sign  it,  that  the 
statement  in  it  of  the  evidence  is  ff^irbled,  and 
wherein  the  statemeint  differs  from  ue  evidence 
given,  and  certify  and  seal  their  statement,- the 
bill  of  exceptions,  as  corrected  by  their  certificate, 
will  be  taken  as  part  of  the  record,  though  ibe  bill 
is  not  certified  as  true  by  the  by-standers,  nor  sup- 
ported by  affidavit,  ib. 

182.  &y-standers  are  justified  in  certifying  a 
bul,  if  some  of  the  judges,  after  deciding  a  case, 
will  not  remain  to  sig^n  the  bill,  but  leave  the 
bench,  so  that  a  majonty  of  those  who  tried  the 
case  are  not  left  to  sign  it  Kennedy  v.  Trustees 
of  Covington,  4  J.  J.  Marsh.  543. 

183.  There  is  no  law  in  Ohio  authorizing  by- 
standers to  allow  or  certify  a  bill  of  exceptions. 
Murphy  v.  Lucas,  2  Ham.  255. 

184.  A  judge  need  not  make  oath  to  his  return 
of  the  reasons  why  he  refused  to  sign  a  bill  of  ex- 
oeptions.    Ex  jmrte  Bradstreet,  4  Pet  102. 

185.  A  district  judge,  being  called  on  by  a  rule 
of  the  supreme  court  of  the  United  States  to  show 
cauv  why  he  did  not  sign  a  bill,  has  a  right  to 


show  cause,  on  the  retnm  of  the  rule,  though  the 
party  who  obtained  it  does  not  move.  ib. 

lad.  The  supreme  court  of  the  ^United  States  hae 
power  to  issue  a  mmndmmit  to  a  circuit  court  to 
sign  a  biU  of  exceptions.  £z  parte  Crane,  5  Pet 
190. 

187.  The  supreme  court  of  New  Jersey  cannot 
compel  the  sessions  to  state  a  case,  nor  receive 
affidavits  to  prove  thev  have  acted  erroneously 
J^ewton  V.  Gloucester,  1  Halst  485.  .  In  Mendham 
V.  Morris,  2  South.  810,  the  supreme  court  ordered 
*^  that  the  sessions  send  up  a  statement  of  the  case 
as  it  appeared  before  them.*' 

188.  When  a  judge  hqji  vacated  his  office,  certro- 
rari  is  the  proper  process  to  obtain  of  him  a  return 
of  a  bill  of  exceptions ;  but  in  case  of  the  laches 
of  the  plaintiff  in  error,  the  court  may  impose 
terms  on  granting  the  writ,  or  decline  to  grant  it  at 
all.     GaSraith  v.  Green,  13  S.  Se,  R.  85. 

Id9.  When  the  court  refuses  to  sign  a  bill,  and 
the  party  wishes  to  establish  the  exceptions  by 
proof,  under  the  Alabama  statute,  it  must  be  done 
within  the  trial  term,  and  on  notice  to  the  oppo- 
site party.    Perkins  v.  Harper,  2  Stew.  477. 

190.  A  judge  is  not  bound  to  seal  a  bill  contain- 
ing part  of  his  charge  on  the  whole  facts,  unless  it 
sets  forth  the  facts  on  which  the  charge  was 
grounded.    M'CaUen  v.  Sterling,  5  Yerg.  233. 

191.  In  Ohio,  a  bill  of  exceptions,  in  civil  cases, 
is  made  part  of  the  record  only  on  the  application 
of  the  party.  In  criminal  cases,  it  is  the  clerk's 
duty  to  make  the  bill  a  part  of  the  record.  Bald- 
win V.  State,  6  Ham.  16. 

192.  In  New  York,  if  a  party  ask  of  a  circuit 
judge,  on  the  trial,  leave  to  make  a  case  subject  to 
be  turned  into  a  bill  of  exceptions  or  special  verdict, 
it  is  the  duty  of  tlie  judjre  tn  allow  that  privilege. 
Root  y.  King,  8  Cow.  \&. 

193.  Where  a  party  takes  exceptions  at  the 
trial,  he  may,  of  riffht,  make  a  case,  subject  to  be 
turned  into  a  bill  of  exceptions,  ib. 

194.  But  when,  afUr  taking  exceptions,  he  has 
made  a  case,  he  must  elect  one  of  them,  and  the 
other  will  be  set  aside.  Cerlies  t.  Cummings,  5 
Cow.  415. 

196.  On  a  verdict,  subject  to  the  opinion  of  the 
court  on  a  case,  and  a  stipulation  that  either  party 
may  turn  it  into  a  special  verdict  or  bill  of  excep- 
tions, the  party  against  whom  judgment  is  ren* 
dered  is  entitled  to  reasonable  time  to  elect  which 
course  he  will  take,  and  to  make  up  and  settle  the 
verdict  or  bill.  The  other  party  should  give  no- 
tice, and  wait  a  reasonable  time  for  the  election  to 
be  made,  or  should  apply  to  the  court  for  leave  to 
proceed.  Jackson  y.  Sinclair,  4  Cow.  43.  See 
also  Law  v.  Jackson,  8  Cow.  746.  Seward  v. 
Jackson,  8  Cow.  406. 

196.  Questions  as  to  competency  of  witnesses, 
and  the  like,  cannot  be  reviewed  in  error  on  a 
special  verdict,  but  only  by  bill  of  exceptions. 
PoweU  V.  Waters,  8  Cow.  669. 

197.  A  new  trial  will  not  be  granted,  nor  judg. 
ment  arretted,  on  a  point  upon  which  exceptions 
have  been  allowed,  unless  they  are  waved  as  to 
that  point  jlfann  v.  Glover,  2  Green,  195.  S.  P. 
Cunningham  v.  Bell,  5  Mason,  161. 

198.  Exceptions  to  the  opinion  of  the  court 
were  taken  by  both  parties,  and  a  verdict  was  re- 
turned, which  was  deemed  uncertain,  and  judg- 
ment therefore  arrested.  On  a  writ  of  error  by 
the  plaintiff,  the  judgment  was  reversed,  and  the 
record  remitted,  with  directions  to  enter  judgment 
on  the  verdict,  that  the  defendant  might  have  the 
benefit  of  his  exceptions  on  a  writ  of  error.  TVy- 
on  V.  CarUn,  5  WatU,  371. 

199.  Where  a  bill,  signed  by  the  judge  who 
tried  the  cause,  was  presented  to  be  made  part  of 
the  record,  and  the  record  contained  another  bill 
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which  the  jnd^  declwecl  to  be  the  firae  one,  the 
former  was  not  receWed.  Lecatt  v.  Strang,  3 
Stew.  230. 

200.  Where  a  bill  of  •zoep4ions  in  the  common 
pleas  IB  not  settled  at  the  trial,  it  should  be  settled 
on  notice  of  the  time  and  place  to  the  opposite 
partj  or  his  attorney.  Shivherd  ▼.  ffiUto,  3  Cow. 
32.  Marsh  v.  RuUfson,  7  Cow.  102.  SUUe  v. 
Lordy  5  N.  Hamp.  336. 

201.  If  this  be  not  done,  the  court  above  will  not 
therefore  set  the  bill  aside,  but  will  allow  it  to  be 
referred  and  settled.    7  Cow.  102. 

202.  In  settling  a  bill,  no  facts  should  be  inserted 
that  are  not  necessary  to  present  the  question  of 
law  decided  and  excepted  to,  unless  it  be  matter 
which  maj  be  reasonably  insisted  on  v  s^  waver 
of  the  exception.    Ex  parte  Jones,  8  Cow.  123. 

203.  Where  the  juoge  ruled  that  a  plaintiff  in 
C(iectment  had  made  a  prima  fade  title  in  A, 
under  whom  he  claimed^  and  the  defendant  ex- 
cepted, and  afterwards  proved  that  he,  too,  claimed 
under  A,  it  was  held  that  the  judge,  in  settling 
the  bill,  should  insert  the  defendant's  proof,  so 
that  the  plaintiff  might  insist  on  it  as  a  waver, 
which,  it  seems,  it  would  be.  Jackson  v.  TuUU, 
7  Cow.  364. 

204.  In  settling  a  bill,  the  judge  may  strike  out 
such  ^arts  of  the  evidence  as  are  not  necessary  to 
present  the  question  of  law  raised,  though  the 
opposite  party  do  not,  in  his  proposed  amend- 
ments,  request  it  to  be  stricken  out.  Denison  v. 
Seymour  J  5  Wend.  103. 

205.  If,  in  the  progress  of  a  cause,  the  matters 
of  any  of  the  exceptions  taken  become  immaterial 
to  the  merits,  as  finally  made  out  on  the  trial,  those 
matters  are  no  longer  assignable  as  error,  lK>wever 
they  may  have  been  ruled.  There  must  be  some 
inju^  to  the  party,  to  make  the  matter  generally 
assignable  as  error.  Greenleafs  Lessee  v.  Birm, 
5  Pet.  135.  S.  P.  Smith  v.  RueeastUy  2  Halst.  357. 
Campbell  v.  BaUman,  2  Aik.  177. 

206.  Though  an  erroneous  instruction  be  given 
to  the  jury,  yet  if  it  appear  that  the  question,  on 
which  such  instruction  wa^i  given,  did  not  arise  in 
the  case,  the Judffment  will  oe  affirmed.  Hunter 
T.  Jones,  6  Kand.  541.  So  if  the  instruction  be 
right  in  principle,  ^ough  for  a  wrong  reason  given. 
&sley  V.  Chaddock,  4  Rand.  423. 

207.  So  if  one  bill  of  exceptions  shows  error  in 
rejecting  a  witness,  and  a  second  bill  shows  that 
he  was  mterested.    JSyres  v.  Vanlieu,  2  South.  765. 

208.  So  where  testimony  was  improperly  re- 
jected, if  the  fact  attempted  to  be  put  in  proof  by 
it  was  not  relevant  to  tne  cause.  Turner  v.  Fen- 
daU,  1  Cranch,  132. 

209.  An  exception  to  the  direction  of  the  court, 
taken  by  the  party  who,  notwithstanding,  obtains 
a  verdict,  will  not  be  considered  on  error.  Mary' 
land  Ins.  Co.  v.  Woods,  6  Cranch,  42. 

'210.  Though  a  judge,  in  certifying  exceptions, 
is  not  bound  to  notice  any  point  decided,  unless  an 
exception  is  taken  and  noted  at  the  time,  yet  he 
may  properly  certify  any  other  point  ruled,  which 
he  thinks  deserves  further  consideration.  Steele 
V.  Bates,  2  Aik.  338. 

211.  No  fact  not  stated  in  the  bill  will  be  no- 
ticed on  error.  Pendleton  v.  United  States,  2 
Brock.  75. 

212.  The  party  taking  exceptions  is  confined  to 
the  points  excepted  to,  though  all  the  evidence 
given  at  the  trial  is  contained  in  the  bill.  The 
court  can  take  notice  of  nothing  not  specifically 
slated  as  ground  of  exception.  Allen  v.  Smith,  7 
Halst.  160.  Whiteside  v.  Jackson,  1  Wend.  418. 
MiUer  v.  MUUr,  7  Pick.  136.  Wyman  v.  Hook,  2 
Greenl.  337.  Spatdding  v.  Mford,  1  Pick.  37. 
Jfewsum  V.  J^etosum,  1  Leigh,  to.  Commonwealth 
V.  Stephens,  14  Pick.  370.    Dean  v.  Gridley,  10 


Wend.  954.  Coxe  v.  field,  1  Oreen,  222.  Ptir« 
Mm  V.  DuUon,  8  Verm.  396.  Picket  v.  ^lUn,  10 
Conn.  146.  Doane  v.  Cummins,  11  Conn.  159. 
Hinde  v.  Longwarth,  11  Wheat.  199. 

213.  In  Phoenix  Ins.  Co,  v.  Pratt,  2  Binn.  308,  it 
was  held  that  error  may  be  assigned  in  an  opinion 
on  any  matter,  material  to  the  issue,  apparent  on 
the  bill,  though  it  is  not  particularized  in  stating 
the  exceptions. 

214.  So,  in  Virginia,  a  superior  court  will  inspect 
the  whole  record,  and  reverse  the  judgment  for 
any  error,  though  the  court  below  decided  rightly 
on  the  point  to  which  exceptions  were  taken* 
Murdoch  v.  Hemdon,  4  H.  <&  M.  200. 

215.  A  judge,  during  the  progress  of  a  trial,  may 
change  his  opinion,  though  exceptions  to  it  have 
been  taken,  and  have  been  signed  and  sealed  by 
htm,  and  thus  give  the  party  excepting  the  full 
benefit  ne  could  derive  from  a  writ  of  error.  Winn 
V.  CoU,  Walker,  123.  ^ 

216.  On  the  hearing  of  a  case  upon  exceptions, 
the  court4vill  not  receiye  extraneous  evidence  of 
what  passed  at  the  trial.  Spaulding  v.  Alford,  1 
Pick.  37. 

217.  The  court  will  decide  only  on  the  evidence 
stated  in  the  bill ;  and  every  bill  must  be  consid- 
ered as  presenting  a  distinct  substantive  case, 
which,  if  defective  in  any  material  point,  cannot 
be  supplied  by  any  intendment  of  the  court. 
Dunl&p  V.  Munroe,  7  Cranch,  270. 

218.  If  a  party  files  exceptions  to  the  judgment 
of  the  common  pleas,  where  his  only  remedy  is  by 
appeal,  the  other  party  cannot  sustain  a  complaint 
against  him  for  costs  for  neglecting  to  enter  the 
exceptions  in  the  supreme  court.  Piper  v.  Wil- 
lard,  10  Pick.  34. 
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I.  Foreign    and   Inland    BUls;    Form,   Requi' 

sites,  &c.  ^ 

II.  TroMufer  and  Indorsement ;  and  Effect  thereof, 

III.  Acceptance  and  Jfonrocemtaruie. 

IV.  Presentment,  Demand,  Notice,  and  Protest, 
V.  When  a  Bill  is  or  is  not  to  he  regarded  as 

Payment,  or  tantamount  to  Payment. 
VI.  Action  on  a  Bill,  Pleading,  Defence,  Evidence, 
and  Damages, 

I.  Foreign   and   Inland   BUls;   Form,   Requi- 
sites, &c. 

1.  A  bill  drawn  by  a  person  residing!  in  one 
state  of  the  Union,  upon  a  person  residing  in 
another  state,  is  a  foreign  bill.  Buckner  v.  Finleu, 
2  Pet.  586.  LonsdaUy.  Brown,  ih.  Gas.  4  Wash. 
C.  C.  87.  153.  Cape  Fear  Bank  v.  Stinemetz,  1 
Hill,  44.  Duncan  v.  Course,  1  Rep.  Con.  Ct.  100. 
Phamix  Bank  v.  Hussey,  12  Pick.  483.  WeUs  v. 
Whitehead,  15  Wend.  527.  See  Ofit  v.  Vick, 
Walker,  99. 104,  noU,  Cohtba,  MiOer  v.  HackUy, 
5  Johns.  375. 

2.  So,  in  a  suit  in  this  country,  on  a  bill  drawn 
by  an  English  merchant  upon  an  American  domi- 
ciled in  the  United  States,  payable  to  the  drawer's 
order,  at  London,  and  accepted  by  the  drawee, 
while  resident  in  England,  the  bill  is  regarded  as 
a  foreign  one.     Grimsltaw  v.  Bender,  6  Mass.  157. 

3.  An  inland  bill,  discounted  by  a  bank  in 
Kentucky,  is  by  statute  placed  on  the  footing 
of  a  foreign  bill,  though  all  the  parties  reside 
within  th»  state.  Bank  v.  Brooking,  2  Litt.  43 
Bank  v.  Turner,  ib.  16.  Battertons  v.  Porter,  ib. 
388.     Toggle  v.  Adams,  3  Marsh.  430. 

4.  An  indorsement  on  a  bond,  ordering  the  com 
tents  to  b^  paid  to  order,  fof  value  received,  is  a 
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Sood  bin  of  ezohange,  for  the  pnrpoM  of  charging 
16  indoner.    Bay  v.  FreaxeTf  1  Baj,  (i6. 

5.  So  of -a  lequeat  to  pay  a  promiaaory  note, 
written  under  the  note  bj  the  promisor ;  and  the 
drawee,  after  acceptance,  is  Uable  to  an  action. 
Leomard  ▼.  Ma$on^  1  Wend.  523. 

6.  As  between  indorsee  and  indoraer,  a  promis- 
•ory  note  is  a  bill  of  exchange,  as  to  demand  and 
notice.     Crenshaw  ▼.  M*Kieman,  Minor,  295. 

7.  The  whole  of  a  set  of  ezchanse  constitutes 
but.one  bill,  and  payment  or  cancelling  of  either 
of  the  set  extinguishes  all.  Durkin  v.  Cranston, 
7  Johns.  442.    In^aham  v.  Oihbs,  2  Dall.  134. 

8.  Au  order  is  regarded  as  a  bill  of  exchange^ 
and  the  drawer  is  liable  only  on  dne  diligence  of 
the  holder.    Hunter  ▼.  Stmrallf  5  Litt.  62. 

9.  Bank  checks  are,  substantially,  inland  bills 
of  exchange,  with  the  ineidents  of  such  bill*.  See 
Bark  Checks. 

1%.  In  Kentucky,  a  note  made  negotiable  at 
bank,  and  also  negotiated  there,  is  of  the  character 
of  a  bill  of  exchange.  JUiter,  of  a  note  merely 
made  payable  at  bank.  Stapp  v.  Anderson^  I 
Marsh.  540.  Jones  ▼.  9food,  3  Marsh.  163.  Bea 
T.  Morekead,  ib.  158. 

11.  Though  single  bills  (sealed)  are  made  nego- 
tiable by  statntej  yet  mce  is  not  allowed  on  them, 
as  between  the  originiu  parties.  Jarvis  w.  M  *Mavit, 
3  Hawks,  10.  Nor  between  indorser  and  indorsee. 
Fields  ▼.  MaUeUe,  3  Hawks,  465. 

12.  An  attorney's  receipt  for  the  collection  of 
money  is  not  so  like  a  bill  of  exchange  as  to  re- 
quire that  the  assignee  thereof  should  make  de- 
mand, and  give  notice  to  the  aasignor.  Bunds  v. 
Spencer,  Walker,  362. 

13.  It  is  essential  to  a  bill,  that  it  be  payable  in 
money  only,  at  all  events,  and  not  out  of  a  par- 
ticular fund.  Cook  v.  SaUerlee,  6  Cow.  108. 
Atkinson  v.  Monks,  1  Cow.  691.  Waters  v.  Carle- 
Um,  4  Porter,  906.  Taektr  v.  Maxwell,  11  Mass. 
143.  JfickoLs  V.  Dat>is,\  Bibb,  490.  Merskon  v. 
Withers,  1  Bibb,  503.  Smurr  v.  Forman,  1  Ham. 
272.  Wooley  v.  Sergeant,  3  Halst.  262.  CoyZs 
T.  Satterwaite,  4  Monr.  124.  Carlisle  v.  Dvbree, 
3  J.  J.  Marsh  542.  CurU  v.  Beers,  ib.  174.  MiUs 
T.  KuykendaU,  2  Blackf.  47.  May  v.  Lansdoten, 
6  J.  J.  Marsh.  170. 

14.  Hence  an  ctder  drawn  by  A  on  B,  in  favor 
of  C,  for  A's  goods,  or  the  proceeds  of  his  goods  in 
B's  hands,  is  not  a  bill,  nor  equivalent  to  a  bill ; 
and  if  accepted  by  B  for  a  stated  sum,  he  having 
no  goods,  nor  proceeds  of  A's  goods,  the  accept- 
ance is  void  for  want  of  consideration.  1  Cow. 
691. 

15.  So  an  order  directed  to  B  by  A,  that  B  pay 
C  $100,  and  take  up  A's  note  of  that  amount,  is 
not  a  bill,  though  B  accepts  it.  Cook  v.  Satterlee, 
6  Cow.  108. 

16.  So  of  an  order  payable  on  a  sale  of  certain 
goods.    De  Forest  v.  Frary,  6  Cow.  151. 

17.  So  of  a  written  request  by  A  that  B  will 
credit  C  on  A's  account    8  Halst.  262. 

18.  An  order  in  this  form,  "On  1st  January, 
1836,  pay  to  my  order  $5000,  for  value  received, 
and  charge  the  same  to  my  account  for  transport- 
ing the  United  States*  mail,  and  oblige  yours, 
J.R.,"  is  not  negotiable  so  as  to  entitle  ue  nolder 
to  sue  in  his  own  name.  Reeside  v.  Knoz,  2 
Whart233. 

19.  A  declaration  on  this  order,  drawn  on  and 
accepted  by  an  administrator,  ''  r lease  to  settle 
$80,  out  or  my  part  of  the  estate,  with  N.  H.,  and 
this  my  order  smill  be  your  receipt  for  the  same," 
depending  wholly  on  the  order  and  acceptance, 
shows  no  cause  of  action,  whether  the  acceptance 
be  absolute  or  conditional.  MiUs  v.  KuykendaU, 
9  Blackf.  47. 

90.  If  the  fund  described  in  a  bill  is  certain, 


and  is  mentioned  only  as  a  mMiM  b«^  wluch  th» 
drawee  is  to  be  indemnified,  the  bill  is  good. 
Bank,  ^.  v.  Sanders,  3  Marsh.  184.  Vamer  v. 
JfobUboraugk,  2  Greenl.  123. 

21.  And  if  the  drawee  of  an  order,  payable  h^m 
a  particular  fund  purporting  to  belong  to  the 
payee,  refuse  to  pay  it,  the  payee  may  recover  of 
the  drawer.  Jollife  v.  Higgins,  6  Munf.  3.  S.  P. 
Knox  V.  Reeside,  \  Miles,  294. 

22.  So  if  an  order  be  payable  on  a  contingency, 
perhaps  the  holder  mav  resort  to  the  drawer  after 
tlie  contingency  has  happened.  Tucher  v.  Maxr 
u>eU,  11  Mass.  145. 

23.  If  an  order  be  but  an  anthoritv  to  receive 
money,  and  do  not  take  effsct  during  the  drawer's 
life,  it  Deo0mes  void  by  his  death.  MKee  v.  My- 
er,  Addis.  33. 

24.  An  order  bv  a  client  on  his  attornev  to  pay 
from  moneys  collected,  is  not  such  a  bill  as  re- 
quires mercantile  notice  of  non-acceptance,  Ao> 
Crawford  v.  Cully,  Wright,  253. 

25.  This    instrument,    «  No. ,  Nashvilto* 

December  13,  1827.  Cashier  of  the  office  of  d»* 
count,  &c.,  United  States  Bank  at  Nashville,  pay 
N.  Pope,  or  bearer,  $100  on  the  14th  of  January, 
1828.  M.  W.  Brown,"  was  held  to  be  an  inland 
bill,  and  entitled  to  grace.  Brown  v.  Ljusk^  4 
Yerg.  210. 

2(i.  A  bill  is  an  assignment  to  the  payee  of  th« 
debt  due  from  the  drawee  to  the  drawer.  Cor* 
ser  V.  Craig,  1  Wash.  C.  C.  424.  Mandenlle 
V.  Welch,  5  Wheat.  277.  Debesse  ▼.  Jfapier,  1 
M'Cord,  106. 

See  AssiGNMXNT,  II.  III. 

27.  Bills  and  notes,  unlike  other  parol  con- 
tracts, ^e  prima  facie  evidence  of  valoable.  eon> 
sideration,  both  between  the  original  parties,  and 
against  third  persons.  MandeSiUe  v.  WeUk,  5 
Wheat  277.  Murry  ▼.  Claybom,  2  Bibb,  300. 
Gains  v.  Kendriek,  2  Rep.  Con.  Ct.  340. 

28.  But  where  strong  ground  is  laid  to  show 
want  of  consideration,  or  illegal  consideration,  the 
holder  must  show  the  contrary.  United  States  ▼. 
Price,  2  Wash.  C.  C.  460.  Between  the  drawer 
and  payee,  the  consideration  of  a  bill  may  always 
be  inquired  into.  Ryberg  v.  Snell,  2  Wash.  C.  C. 
294.    Lawrence  v.  Sumii^ton  BUnk,  6  Conn.  464. 

29.  A  bill  expressed  to  be  for  the  ransom  of  a 
vessel,  and  given  as  collateral  security  for  payment 
of  a  ransom  bill,  may  be  recovered  m  a  court  of 
law,  the  payee  and  plaintiff  being  an  alien  friend* 
Maisonnaire  v.  Keating,  2  Gallis.  325.  See  Qaod- 
rich  V.  Gordon,  15  Johns.  6. 

30.  A  citizen  of  the  United  States,  during  a  war 
with  a  foreign  country,  may  lawfully  draw  a  biH 
on  a  subject  of  such  country.  UnUed  States  v. 
Barker,  Paine,  156. 

31.  A  bill  drawn  in  New  York  on  Great  Britain, 
during  the  war  of  1812,  for  supplies  furnished  bjr 
the  payee  to  a  British  vessel  authorised  by  cod- 
gress  to  sail  from  New  York  to  a  British  port,  was 
sold  by  the  payee  to  one  who  remitted  it  to  Great 
Britain  for  collection.  Held  that  the  remittance 
was  legal'     Suckley  y.  Furse^  15  Johns.  338. 

32.  "rhough  a  bill  drawn  on  a  usurious  consid- 
eration  is  void  between  the  original  parties,  yet 
payment  may  be  enforced  by  a  bona  fide  indor- 
see. MuHvn  v.  Commission  Company,  15  Johns.  44. 
S.  P.  Perry  y.  Crammond,  1  Wash.  C.  C.  100. 

33.  A  bill  drawn  by  one  of  a  firm,  in  the  name 
of  the  partnership,  but  expreswd  to  be  *<  surety  " 
for  another  drawer,  binds  the  partner  only  who 
signed  as  drawer,  if^the  holder  know  the  manner 
in  which  the  bill  was  drawn ;  and  the  word  '<  sure- 
ty "  is  sufficient  to  put  the  burden  of  proof  on  the 
holder  to  show  that  the  drawing  was  with  the  as- 
sent of  all  the  partners.  Boyd  y.  Plmmh,  7  Wend. 
309. 
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II.  Drtm^fkr  and  indorseMetU;  and  Efect  thereof. 

34.  By  the  law-merchftDt,  bills  can  be  trens- 
ferred  oolj  by  indoxvement.  hukme  ▼.  IViUiomton, 
2  Bibb»  83. 

35.  A  deed  conveying  bills,  notes,  &c.,  does 
not  tnnsibr  them  so  as  to  authorize  the  holder  to 
•ne  in  hie  own  name.  Hopldrk  y.  Patn,  9 
Brock.  90.  i-  -»  » 

36.  A  bill  does  not  cease  to  be  negotiable,  by 
being  protested.    RitekU  v.  Moore,  5  Monf.  388. 

37.  A  bill  is  not  negotiable,  nnless  it  be,  on  the 
^oe  of  it,  payable  to  order  or  bearer ;  and  an  in- 
dorsee cannot  sue  the  acceptor,  if  it  be  not  so 
payable.  Gerard  ▼.  La  CotU.  1  Dall.  194.  S.  P. 
Smatrr  ▼.  Forman,  I  Ham.  879. 

38.  A  bill  indoxved,  **  Pay  the  amount  to  A,  or 
•rder,  for  my  ose,"  is  not  further  negotiable; 
and  no  damages  can  be  recoyered  in  case  of  pro- 
leet    Brown  ▼.  Jackson^  I  Wash.  C.  C.  519. 

39.  A  bill  indorsed  for  the  use  of  the  payee, 
lhoi]|rh  expressed  to  be  for  Yalue  received,  gives 
the  indorsee  no  property  therein,  except  as  a 
iMrtor;  and  in  a  soit,  in  the  indorsee**  name, 
against  the  drawer,  the  defendant  may  make  the 
same  defence,  as  he  might  if  the  suit  were  in  the 
name  of  the  payee.    WUaen  v.  Htdnus,  5  Mast.  543. 

40.  If  an  indorsee  hold  a  bill  merely  as  the 
payee's  aeent,  his  agency  may  be  annulled  at  the 
payee's  pleasure ;  and  on  a  suit  by  such  indorsee 
against  the  drawer,  the  nature  of  his  agency  may 
be  shown  by  paioJ,  after  notice  from  the  payee  to 
the  drawer  dot  to  pay  the  indorsee.  ItarJkcr  t. 
FrentisSy  6  Mass.  430.  See  also  LonedaU  t. 
Brown,  3  Wash.  C.  C.  404.  Morris  r.  /Wenuin, 
IDalilSe.    9  Dall.  147.    1  Teates,  99. 

41.  Where  the  payee  of  a  bill,  that  was  protest- 
ed fiir  non-acceptance,  wrote  on  it,  '<  Sent  to  A 
lo  collect  for  B,"  (the  payee,^  it  was  held  to  be 
such  an  indorsement  as  enaoled  A  to  sue  the 
drawer  in  his  own  name,  but  did  not  give  A  au- 
thority to  transfer  the  bill  so  as  to  give  a  right  of 
action  against  the  drawer  or  any  other  preceding 
party.    Drew  v.  Jaeoek,  9  Morph.  138.  • 

42.  An  indorsement  of  a  bill  to  the  treasurer  of 
the  United  Stales— it  haying  been  purchased 
with  their  funds  and  for  their  account — passes 
the  interest  therein  to  the  United  States,  and  au- 
thorizes a  suit  thereon  in  their  name.  Dugan  v. 
C/nited  States,  3  Wheat  179.  United  States  y.  Bar- 
ker, Paine,  156. 

43.  One  of  several  joint  holders  of  a  bill  may 
transfer  the  whole  interest  therein  by  his  indorse- 
ment   SneUing  v.  Boyd,  5  Monr.  19&. 

44.  An  indorsement  on  a  bill,  purporting  to 
transfer  it,  will  be  presumed,  mima  fads,  to  be 
genuine.    Blair  v.  Pollock,  6  Litt  908. 

45.  If  a  bill  be  sent  to  the  drawee,  and  he  be 
directed  to  pass  it  to  the  credit  of  the  holder,  and 
do  so  credit  it,  the  bill  \a  functus  qfido,  and  can- 
not be  farther  negotiated.  Socage  y.  Merle.  5 
Pick   86. 

46.  Every  indorsement  of  a  bill  in  blank  trans- 
fers the  interest  therein  to  the  indorsee,  discharged 
from  all  obligations  between  the  original  parties, 
which  do  not  appear  on  the  bill  itselr,  or  of  which 
he  has  no  notice.  Wilkinson  v.  Jdcklin,  9  Dall. 
398.  8.  P.  Perry  v.  Crammond,  1  Wash.  C.  O. 
100.  Htsmphries  v.  Blight,  4  Dall.  370.  1  Wash. 
C  C  44. 

47.  By  an  indorsement  in  fbll,  all  the  legal  in- 
terest is  transferred  to  the  indorsee,  who  alone 
can  maintain  an  action  on  the  bill.  Bowis  y.  Du- 
vaU,  1  Gill  &  Johns.  179. 

See  Banks  and  Bankiiio,  185. 

48.  A  holder  of  a  bill,  with  several  indorse- 
ments in  blank,  may  strike  out  all  the  indorsers' 
names  after  the  first,  aji4  write  oyer  tl^  fir^t  u^4or* 


■sr*s  name  an  assignment  to  himself.  Ritchie  v. 
Moore,  5  Munf.  388.  S.  P.  Craig  v.  Brown,  Peters 
C.  C.  171.    BeU  V.  Morehead,  3  Marsh.  158. 

49.  When  a  bill  is  returned  to  the  last  indorser, 
after  protest,  he  may  strike  out  his  indorsement, 
though  it  be  in  full,  and  maintain  an  action  in  his 
own  name.  Dugan  v.  United  States,  3  Wheat 
183.  United  States  v.  Barker,  Paine,  156.  Piequet 
V.  Curtis,  1  Sumner,  480.  See  also  Morris  y. 
Foreman,  1  Dall.  193.  9  Dall.  147.  1  Yeates,  99. 
4  Johns.  31. 

50.  Where  a  bill  was  specially  indorsed  to  A  or 
his  order,  who  bad  no  interest  therein,  except  as 

S[ent  of  the  drawer,  and  A,  after  acceptance  by 
e  drawee,  erased  the  special  indorsement,  and 
sold  the  bill  to  B;  held  that  B  could  not  main- 
tain an  action  against  the  acceptor,- on  account  of 
said  erasure.  Cabot  v.  De  Qrand,  cited  15  Mass. 
437.  A,  afterwards  becoming  owner  of  the  bill, 
was  allowed  to  recover,  as  indorsee,  against  the 
aeceptor,  and  to  restore  the  special  indorsement ; 
the  erasure  having  been  mal%  with  honest  inten* 
tions,  and  the  acoeptor  not  having  been  preju- 
diced thereby,  nor  liable  to  injury  by  restoration 
of  the  indorsement.  Jfevins  v.  De  Grand,  15  Mass. 
436. 

51.  A  special  indorsement  by  the  payee,  aflet 
acceptance,  does  not  render  him  liable  thereon  to  a 
remote  indorsee.   Erskine  v.  MLendon,  1  Stew.  30. 

59.  Every  indorsement  of  a  bill  may  be  regard- 
ed as  a  new  bill  drawn  by  the  indorser  on  the  ac- 
oeptor in  favor  of  the  indorsee ;  and  the  indorsee 
may  sue  the  acoeptor,  though  the  bill  be  not  pay* 
able  to  order,  and  even  though  no  payee  is 
mentioned  in  the  bill.  Van  Stapherst  v.  Pearee^ 
4  Mass.  958. 

53.  Where  the  payee  of  a  bill,  by  a  special  in- 
dorsement, promised  to  pay  the  holder  90  per 
cent,  damages,  in  addition  to  the  principal,  if  the 
bill  should  be  dishonored,  without  naming  the 
indorsee,  the  indorsement  is  evidence  of  a  general 
transfer  of  the  bill,  and  the  bona  fide  holder  may 
fill  up  the  indorsement  by  inserting  a  direction  to 
pay  the  contents  to  his  order,  for  value  received. 
Biakelyj.  Grant^  6  Msss.  386. 

54.  Where  a  bill  is  drawn  in  a  foreign  country, 
and  indorsed  by  one  who  resides  there,  the  in- 
dorser is  answerable  to  the  holder  only  according 
to  the  laws  of  that  country.  Powers  v.  Lynch f 
3  Mass.  77.    S^es  19  Wend.  439. 


III.  Acceptance  and  Jfon-aeceptanee, 

55.  A  parol  acceptance  will  bind  the  acceptor. 
Leonard  v.  Mason,  1  Wend.  599.  9  Mass.  60. 
5  Day,  515.     Williams  v.  Winans,  9  Green,  339. 

56.  An  authority  given  by  A  to  B  to  draw  bills 
on  A,  is  virtually  an  aoceptanoe  of  any  bills  drawn 
in  conformity  to  such  authority,  ran  Reimsdyk 
V.  Kane,  1  Gallis.  630.  Banorgee  y.  Hovey, 
5  Mass.  93.  99.  38.  S.  P.  Mayhew  v.  Prince,  11 
Mass.  55.  Wallace  v.  JIgry,  4  Mason,  336.  See 
also  flees  v.  Oxley,  1  Wssh.  19. 

57.  The  act  of  drawing  a  bill  by  one  partner,  in 
his  own  name,  on  the  firm  of  which  be  is  a  mem- 
ber, for  the  use  of  the  partnenhip,  is  in  law  an 
acceptance  by  the  drawer  in  behalf  of  the  firm ; 
and  an  action  may  be  maintained  against  the  firm 
as  on  an  accepted  bill.  Dougal  v.  CouiUs,b  Day, 
511. 

58.  A  letter  written  within  a  reasonable  time  be- 
fore or  after  the  date  of  a  bill,  intelligibly  describing 
it  and  promising  to  accept  it,  is,  if  shown  to  one 
who  takes  it  on  the  credit  of  the  letter,  a  virtual 
acceptance,  binding  on  the  promisor.  Payaon  v. 
Cooltdge,  9  Gallis  933.  9  Wheat.  66.  Goodrich 
y.  Gordon,  15  Johns.  6.  Schimmelpennich  v.  Bay* 
ardy  1  Pet.  965.     Townsley  v.  Sumrall^  9  f'^t  481 
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WuMn  r.  Clements f  3  Mass.  1.  Starer  r.  Logan, 
9  Mass.  55.  M'Kim  v.  SmitA,  1  Hall's  L.  Journal, 
4»6.  2  Greenl.  203.  Parker  v.  Gre«/e,  2  Weod. 
545.  5  Wend.  414.  Bityee  y.  Edwards^  4  Pet. 
111.     Williams  v.  IVinans,  2  Green,  339. 

59.  Whether  a  parol  promise  to  accept  a  non- 
existing  bill  amounts  to  an  acceptance  ?  2  Pet. 
182.  \&.  Such  promise  is  binding  on  the  drawee. 
Havens  v.  Griffin,  N.  Chip.  42. 

60.  Where  A,  on  being  pressed  by  one  of  his 
creditors,  showed  him  a  letter  of  B,  two  years  afler 
it  was  written,  telling  A  to  state  his  account  to 
satisfy  himself,  &nd  promising  to  honor  A's  draft 
fbr  the  balance,  nnd  drew  on  B  in  favor  of  such 
creditor,  it  was  held  that  B  was  not  bound  to  ac- 
cept or  pay  the  bill.    3  Mass.  1. 

61.  A  bought  goods  to  be  shipped  to  B;  and  it 
was  a  special  part  of  the  eoatvact  for  purchase  that 
payment  should  be  made  in  bills  on  B.  A  showed 
the  vendor  letters  fh>m  B,  ordering  the  purchase 
&nd  shipment.  In  those  letters,  A  was  limited  to 
the  funds  in  his  ha^s.  A  drew  sundry  bills  for 
the  goods,  part  of  which  B  accepted,  and  refused 
acceptance  of  the  others.  Under  tne  circumstances 
of  the  case,  the  vendor  was  held  not  entitled  to 
recover  of  A  on  the  bills  which  he  refused  to  ac- 
cept.    Parsons  v.  Armor,  3  Pet  413. 

62.  By  the  revised  statutes  of  New  York,  an 
acceptance  is  void,  unless  made  in  writing.     But 

#  prior  to  this  provision,  a  parol  agreement  to  ac- 
cept a  bill  to  be  drawn  in  fiuuro,  could  not  be  en- 
forced by  an  indorsee  who  did  not  take  the  bill  on 
the  faith  of  such  agreement.  Ontario  Bank  v. 
IVorthington,  12  Wend.  593.  So  of  a  conditional 
acceptance  made  in  writing  to  the  drawer  afler 
bill  orawn.  ib. 

63.  One  who  has  agreed,  generally,  to  accept 
bills  for  a  foreign  correspondent,  is  bound  until  be 
gives  notice  not  to  draw,  although  he  has  no 
funds  of  the  drawer.  A»  TasteU  y.  CrousHUu, 
2  Wash.  C.  C.  132. 

64.  A  promise  to  accept  ffenerally,  without 
pointing  at  any  specific  bill,  will  not  sustain  a  suit 
as  on  an  aeeeptanee,  though  an  action  may  lie  for 
breach  of  the  promise.  Boyce  v.  Edwards,  4  Pet. 
111.    See  also  iS^^tf  V.  Ltnifa;^,  7  Cranch,  500. 

65.  Where  a  promise  to  accept  a  non-existing 
bill  was  absolute  in  its  terms,  but  was  known  to 
the  drawer  to  be  conditional,  and  to  depend  wholly 
on  certain  shipments  being  made  by  him  to  the 
drawee,  and  those  conditions  were  made  known 
to  the  payee  when  he  received  the  bill,  the  drawee 
was  held  not  liable  to  the  payee,  the  shipment 
of  the  drawer  having  failed.     Storer  v.  Logan, 

9  Mass.  55. 

66.  An  indorsee  of  a  bill,  who  does  not  take  it 
on  the  credit  of  the  drawee's  promise  to  accept, 
cannot  maintain  an  action  against  him  on  such 
implied  acceptance.  M' Elvers  v.  Mason,  10  Johns. 
207.    S.  P.  15  Johns.  6. 

67.  Where  a  drawee  told  a  stranger  that  A  had 
drawn  a  bill  on  him  in  favor  of  B,  which  he  mvst 
pay,  or  should  have  to  patj,  and  it  did  not  appear 
that  B  knew  this  before  ne  took  the  bill,  it  was 
held  not  to  be  an  acceptance.  Martin  v.  Bacon, 
2  Rep.  Con.  Ct.  132. 

68.  A  promise  in  these  terms,  "  I  have  no  ob- 
jection to  accepting  for  you  at  three  and  four 
months  on  the  terms  yon  propose,"  contained 
in  a  letter,  is  an  absolute,  and  not  a  conditional 
promise,  and  warrants  a  single  draft  at  four 
months.    Parker  v.  Greele,  2  Wend.  545.  5  ib. 

414.* 

69.  An  indorser  of  such  draft,  for  the  accom- 
modation of  the  drawer,  having  Uken  it  up,  re- 
covered of  the  acceptor,  without  showing  what 
were  the  terms  proposed  by  the  drawer,  or  a  com- 
pliance with  them.  ih. 


70.  A  snpercarffo  cannot  bind  his  principals  as 
acceptors  of  a  bill  drawn  by  himself,  without  ez 
press    authority  to  that  em;ct  communicated  tc 
and  relied  on  by  the  person  who  receives  the  biO. 
ScoU  V.  M'Ldlan,  2  Greenl.  199. 

71.  If  a  bill  is  accepted,  "to  be  paid  when  in 
funds,"  and  the  drawee  does  not  object  to  such 
acceptance,  he  cannot  resort  to  the  drawer  till  the 
acceptor  refuses  to  pay,  afler  he  has  funds.  An' 
dretos  v.  Baggs,  Minor,  173.  Campbell  v.  Petten- 
gill,  7  Greenl.  126. 

72.  A  conditional  or  restricted  acceptance  does 
not  aflect  the  drawer*s  liability  to  tlie  holder. 
Knox  V.  Reeside,  1  Miles,  294. 

73.  A  promise  to  accept  on  certain  conditions 
will  hold  the  drawee,  as  on  an  acceptance,  when 
the  conditions  are  fulfilled.  Grant  v.  Skau>,  16 
Mass.  341.  S.  P.  Read  v.  Wilkinson,  2  Wash.  C. 
C.  514.    7  Greenl.  129.    7  Pick.  35. 

74.  The  acceptor  cannot  defend  against  tht 
payee,  on  the  ground  that  the  acceptance  was 
without  consideration,  (an  accommodation  aocepi* 
ance,)  and  so  known  to  the  payee.  Grant  v.  EUt- 
cot,  7  Wend.  227.  8.  P.  Tovmsley  v.  Sumrall, 
2  P»t  183.     Warder  v.  Tucker,  7  Mass.  452. 

75.  A  drawee,  who  has  accepted  a  bill  on  condi- 
tion that  he  can  sell  the  drawer's  goods  before  the 
bill  becomes  due,  is  not  bound  thereby,  if,  before 
that  time,  the  drawer's  ^oods  are  attached  by  his 
creditor!.    Brown  v.  Coit,  1  M'Cord,  408. 

76.  Though,  in  a  letter,  the  drawee  says,  ■*  I 
shall  accept,"  yet  this  is  not  an  acceptance,  if, 
from  the  whole  letter,  it  appears  that  an  accept- 
ance was  not  intended.  Musgrove  v.  Hudson, 
2  Stew.  464. 

77.  Where  the  drawer  is  indebted  ta  the  ac- 
ceptor in  a  sum  equal  to  the  amount  of  the  bill^ 
and,  on  protest  for  non-payment,  takes  up  the  bill, 
he  cannot,  by  suing  the  acceptor  in  the  payee*s 
name,  prevent  an  ofiSset,  and  recover  the  contents 
of  the  bill.    SmUk  v.  Foftz,  1  Bay,  280. 

78.  Acceptance  afler  time  of  payment  is  End- 
ing.    WiUiams  v.  Winans,  2  Green,  339. 

7$.  In  a  suit  by  the  drawer  of  a  bill  on  a  sheriff, 
payable  out  of  the  proceeds  of  lands  sold  in  the 
execution  of  his  office,  six  years  before,  the  de- 
fendant, having  accepted  the  bill  with  full  inform 
mation,  was  not  permitted  to  deny  that  he  bad 
funds.     Scarborough  v.  Gdger,  1  Bay,  368. 

80.  Acceptance  is  an  admission  that  the  at^ 
ceptor  has  funds  of  the  drawer.  Jordan  v.  Tar» 
kington,  4  Dev.  356. 

81.  A  general  acceptance  binds  the  acceptor  to 
a  bona  file  payee,  though  the  consideration  for 
the  acceptance  aflerwaros  fails.  Corbin*s  Jidmr, 
V.  Southgate,  3  H.  db  M.  319. 

82.  A  bill  drawn  on  a  firm  in  anticipation  of  its 
formation,  if  accepted  by  the  partnership,  binds 
them.     Westeott  v.  Price,  Wright,  220. 

83.  The  acceptor  of  a  bill  is  not,  as  such,  the 
agent  of  the  drawer  ;  and  if  he  remit  bills  to  meet 
his  acceptance,  which  do  not  fall  due  in  season  to 
meet  it,  and  the  parties  thereto  fail  before  the  ma- 
turity thereof,  he  must  bear  the  loss,  and  not  the 
drawer.     Forbes  v.  Eldridge,  9  Mass.  497. 

84.  An  acceptance  of  a  bill  is  not  a  collateral 
engagement  to  pay  another's  debt,  and  is  there- 
fore not  within  the  statute  of  frauds ;  and  when 
made  without  conditions,  it  is  an  absolute  en- 
gagement to  pay  the  money  to  the  holder.  /2a- 
borg  V.  Peyton,  2  Wheat.  3b5.  Storer  v.  Logan, 
9  Mass.  60. 

85.  A  bill  drawn  on  a  firm,  but  not  accepted  till 
afler  a  dissolution  of  the  partnership,  publicly 
announced,  binds  only  the  partner  wno  accepts. 
Tombekbee  Bmdt  v.  Dumell,  5. Mason,  56. 

86.  An  acceptance  is  prima  fade  evidence  that 
the  acceptor  has  funds  of  the  drawer  in  his  hands 
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wid  is  an  express  appropriation  of  such  fnndb  to 
the  holder's  use.    2  Wheat.  385. 

87.  If  a  drawee,  having  funds  of  the  drawer, 
accept  uncoadltionally,  he  cannot  avoid  payment 
on  the  ground  that  the  drawer  had  before  assigned 
the  funds,  if  the  payee  did  not '.know  of  the 
assignment,  when  he  received  the  bill,  though 
the  acceptor  did  know  it,  but  did  not  inform  the 
payee  thereof.     Tucker  v.  fVeUh,  17  Mass.  168. 

88.  Where  one,  who  hacT  the  drawer's  goods  in 
his  hands  for  sale,  accepted  a  bill,  and  after  the 
drawer's  death,  sold  the  goods  and  paid  Uie  bill, 
he  was  held  justifiable,  and  not  answerable  as 
executor  de  ma  toft.  Debesat  y.  Jfapier.  1  M'Cord, 
106. 

89.  An  acceptor  is  bound  to  know  the  drawer's 
hand-writing,  and  cannot  resist  payment  to  a  bona 
fde  holder,  though  the  bill  be  a  forgery.  Bank  of 
United  Stales  v.  Bank  of  Georgia,  fu  Wheat.  333. 
4  Dail.  235,  n.  Levy  v.  Bank  of  United  States,  1 
Binn.  27.    4  Dall.  234. 

See  Assumpsit,  VI.  (c.) 

90.  A  bill  was  drawn  payable  at  sight,  and 
when  presented,  the  drawee  said  he  did  not  think 
the  money  was  due  to  the  drawer,  but  he  would 
answer  it  in  sixty  days.  The  nolder  said  he 
would  return  the  bill  to  the  drawer.  In  about 
ninety  days,  the  holder  called  again  for  payment, 
which  was  refused.  Held  that  the  drawee  was 
libt  liable  as  on  an  acceptance,  and  that  evidence, 
that  he  was  in  funds  when  the  bill  was  first  pre- 
sented, was  irrelevant  and  inadmissible.  Peac  v. 
Cochran,  7  Pick.  34. 

91 .  Absence  of  the  drawee  from  home,  when 
called  on  for  acceptance,  is  not  a  refusal  to  accept. 
Bank  of  Washington  v.  TripleU,  1  Pet.  35. 

92.  A  person  may  draw,  accept,  or  indorse  a 
bill  by  his  agent,  but  the  agent  must  either  sign 
the  name  of  the  principal,  or  it  must  appear  on  the 
face  of  the  bill,  that  it  was  done  for  the  principal, 
or  he  will  not  be  bound.  PetUz  v.  Stanton,  10 
Wend.  271. 

93.  A  bill  drawn  by  one  upon  himself  is  to  be 
regarded  as  an  accepted  bill.  Cunningham  v. 
mtrdwea,  3  Fairf.  466. 

94.  The  drawer  and  the  indorser  are  liable  to  an 
aetion  by  the  holder,  immediately  after  the  bill  is 
refused  acceptance,  and  before  it  is  ^vable,  on 
giving  due  notice  of  non-acceptance.  "WVallace  v. 
J^^ry,  4  Mason,  336.  Watson  v.  Loring,  3  Afass. 
657.  Lenox  v.  Cook,  8  Mass.  460.  Sterry  v. 
RoHnson,  1  Day,  11.  Taan  v.Le  Gaux,  1  Teates, 
S04.  WeUUm  v.  Buck,  4  Johns.  144.  Winthrop  v. 
Pepoon,  1  Bay,  468.  Mason  v.  Franklin,  3  Jonns. 
20S.  Corssr  v.  Craig^  Wash.  C.  C.  424.  MiUer 
▼.  Haekley^  5  Johns.  375.  Evans  v.  Gee,  11  Pet. 
80.     Evans  v.  Bridges,  4  Porter,  348. 

95.  And  this  liability  is  not  discharged  b^  the 
holder's  subsequently  protesting,  &c.,  the  bill  for 
BAQ-payment  8  Mass.  460.  3  Johns.  202.  4 
Mason,  336. 

'  96.  Nor  by  the  holder's  delay  to  return  the  bill 
and  demand  payment  of  the  indorser,  though  the 
drawer  may  have  failed  in  the  mean  time.  •  Wild 
T.  Passamaquoddy  Bank,  3  Mason,  505. 

97.  If  the  drawer  has  no  fuilds  in  the  drawee's 
Itaods,  the  payee  may  sue  immediately  after  non- 
acceptance,  without  giving  notice,  &c.  Baker  r. 
Gallagher,  I  Wash.  C.  <X  461.  Read  v.  WiUUn- 
son,  2  Wash.  C.  C.  514. 

98.  A  stranger  to  the  drawer  and  indorser  of  a 
bill  mBj  intervene  supra  protest,  and  accept,  &c. 
And  it  IS  no  objection  to  such  intervention  (and 
does  not  impair  such  acceptor's  remedy  against 
the  party  for  whom  he  intervenes)  that  it  is  done 
at  tiie  request  and  under  the  guaranty  of  the 
drawee.    Konig  v.  Bayard,  1  Pet  250. 

99.  An  acceptor  st^a  protest,  for  the  honor  of 


the  first  indorser,  may  require,  as  a  condition  of 
payment,  that  the  holder  shall  indorse  the  bill  to 
him.    Freentan  v.  Perot,  2  Wash.  C.  C.  485. 

100.  A  corporation,  authorized  by  its  charter  to 
employ  its  stock  solely  in  advancing  mone^  upon 
goods,  and  the  sale  ol  such  ^oods  on  commission, 
may  lawfully  accept  bills  cfrawii  on  account  of  * 
future  consignments.  Munn  v.  Commission  Com- 
pany, 15  Johns.  44. 

IV.   Presentment,  Demand,  J>totice,  and  Protest. 

101.  There  is  no  fixed  rule  for  the  presentment 
of  a  bill  payable  at  sight,  or  a  certain  number 
of  days  after  sight ;  but  the  holder  must  use  due 
diligence  to  put  the  bill  into  circulation,  and  it 
must  be  presented  within  a  reasonable  time.  Rob- 
inson V.  J3mes,  20  Johns.  146.  Austin  v.  Rodman, 
1  Hawks,  195.  13  Mass.  137.  Fernandez  y.  Lewis, 
1  M'Cord,  322.  WaUaee  v.  Am,  4  Mason,  336. 
5  lb.  118.  Depau  v.  Brotone,  Harper,  259.  Jlymar 
V.  Beers,  7  Cow.  705.  BaeheUor  v.  Priest,  12 
Pick.  399. 

102.  It  is  not  merely  seeing  a  bill,  or  knowing 
of  its  existence,  that  constitutes  a  legal  present^ 
ment  to  the  drawee ;  it  must  be  presented  to  him 
for  acceptance.  MitckeU.  v.  De  Grand,  1  Mason, 
176. 

103.  A  bill  payable  so  many  days  after  sight, 
means  leffal  sight;  and  the  time  of  the  bill  begins 
to  run  from  the  presentment  and  acceptance, 
and  not  from  the  time  of  mere  presentment,  ih. 

104.  A  bill  drawn  in  Antigua  on  London,  pay- 
able ninety  days  afler  sight,  dated  in  July,  and 
not  presented  till  the  next  January,  was  held, 
under  the  circumstances  of  the  case,  to  have  been 
seasonably  presented ;  it  having  passed  throuj^h 
several  hanos  before  it  was  indorsed  to  the  plain- 
tiff.    Gotoan  v.  Jackson,  20  Johns.  176. 

105.  An  impossibility  to  present  a  bill  for  pi^y- 
ment  on  the  clay  it  falls  due,  where  the  holder  is 
in  no  fault,  may  render  a  subsequent  present- 
ment sufficient  to  charge  the  drawer.  Aliter,  of 
oversights  or  negligence  in  the  post-officp,  by 
which  a  bill  miscarries,  so  that  it  cannot  be  pre- 
sented till  afler  it  is  due.  Schofield  v.  Bayard,  3 
Wend.  488. 

106.  Where  a  drawee  promised  to  pay  in  ten  or 
fifteen  days,  and  the  holder  did  not  present  the 
bill  till  eighty  or  ninety  days  had  elapsed,  he  was 
held  to  have  lost  his  claim  on  the  drawer.  Brower 
v.  Jones,  3  Johns.  230.  Eldridge  v.  Rogers,  Mi- 
nor, 392. 

107.  A  bill  payable  on  demand  must  be  pre- 
sented within  a  reasonable  time,  or  the  drawer 
will  be  discharged.    Elting  v.  Shook,  2  Hall,  459. 

108.  A  bill  payable  at  a  given  time  after  date 
need  not  be  presented  for  acceptance;  payment 
may  be  at  once  demanded  at  its  maturity.  Toums- 
Uy  V.  SumraU,  2  Pet.  170.  Bank  of  WasIUngton 
V.  TripleU,  1  Pet.  25.    See  4  Porter,  348. 

109.  The  drawer  of  a  bill  in  favor  of  a  ferae 
covert  cannot,  in  an  action  by  the  husband  for 
non-payment  ^n  her  demand,  deny  the  wife's 
right  to  demand  payment  thereof.  Cathell  v. 
Goodwin,  1  Har.  &,  Gill,  468. 

110.  The  holder  of  a  bill  cannot  resort  to  the 
drawer  or  indorser  until  he  has  demanded  payment 
of  the  drawee,  or  used  due  diligence  to  demand  it. 
Munroe  v.  Boston,  2  Johns.  Cas.  75.  Treadway 
V.  JV&As,  3  M'Cord,  195. 

111.  The  indorsee  of  a  bill,  drawn  in  a  French 
West  India  island  on  a  house  in  Bordeaux,  payable 
a  certain  number  of  days  afler  sight,  ana  trans* 
ferred  in  New  York,  need  not  present  it  for  pay- 
ment afler  protest  for  non-acceptance,  notwith- 
standing the  provisions  of  the  French  commercia' 
code.    Aymar  v.  Sheldon,  12  Wend.  439. 
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112.  But  the  pajee,  in  snch  case,  must  conform 
to  the  French  law,  in  order  to  enforce  his  claim 
against  the  drawer,  ib. 

113.  The  indorsee  incurs  no  othtfr  obligations 
than  those  imposed  by  the  law  of  the  place  where 
the  indorsement  is  made,  unless  a  special  indorse- 
ment shall  subject  him  to  the  lex  loci  where  the 
bill  is  drawn,  or  made  payable,  ib. 

114.  In  order  to  charge  the  drawer  or  indorser, 
demand  must  be  made  of  the  drawee  on  the  last 
day  of  grace.  Piatt  v.  Eads,  1  Blackf.  82.  El- 
dridge  v.  Rogers,  Minor,  392.  Bussard  t.  Lever- 
ing,  6  Wheat.  102.  Mitchell  v.  De  Grandj  1  Ma«on, 
17%.     Ontario  Bank  v.  Petrie,  3  Wend.  456. 

115.  Notice  of  non-payment,  given  to  the  drawer 
on  the  last  day  of  grace,  ailer  demand  on  the 
acceptor  upon  the  same  day,  is  sufficient.  6 
Wheat.  102.    4  Oreenl.  482. 

Sec  Banks  and  Banking,  IV. 

116.  Want  of  demand  is  excuwd  when  the  party 
on  whom  it  should  be  made  cannot  be  found. 
Stewart  V.  Eden,  2  Caines,  121.  Galpin  v.  Hard, 
3  M*Cord,  394. 

117.  Although  a  demand  cannot  be  made  on  the 
drawer,  vet  notice  must  be  given  to  the  indorser, 
within  the  same  time  as  if  the  demand  had  been 
made.     Price  v.  Young,  1  M'Cord,  339. 

118.  If  a  bill  is  accepted  payable  at  a  particular 
place,  and  such  acceptance  is  acquiesced  in  by  the 
holder,  he  must  demand  payment  at  such  place, 
in  order  to  charge  the  drawer.  Tuckarman  v. 
Hartwelly  3  Greenl.  147. 

119.  An  order,  drawn  on  a  town  treasurer  by 
selectmen,  must  be  presented  to  the  treasurer  for 
payment,  before  an  action  can  be  maintained  on 
It ;  but  perhaps  it  is  not  necessary  to  give  notice 
of  non-payment,  dec,  to  the  selectmen.  Vamer  v. 
J^oblebarotighf  2  Greenl.  125. 

120.  A  party  who  purchases  a  bill,  and  transmits 
it  on  account  of  goods  ordered  by  him,  without 
indorsing  it,  is  not  entitled  to  notice  of  its  dis- 
honor. Van  Wart  v.  Smith,  1  Wend.  219.  See 
also  Hutz  V.  Karthaute,  4  Wash.  C.  C.  1. 

121.  Where  a  bill  was  drawn  in  Burmuda  on 
South*  Carolina,  and  when  sent  on  for  payment, 
money  had  greatly  depreciated  in  that  state,  the 
holder  was  excused  tor  not  presenting  it,  and 
recovered  the  full  value  of  the  drawer.  Fowl  v. 
Todd,  I  Bay,  176. 

122.  If  the  drawer  had  no  edfects  in  the  hands 
of  the  drawee,  at  the  date  of  the  bill,  and  no 
reasonable  ground  to  expect  it  would  be  honored, 
he  is  chargeable  without  notice  of  non-acceptance, 
&c.  Hopkirk  v.  Page,  2  Brock.  20.  Eichelberger 
v.  FinUu,  7  Har.  db  J.  381.  Warder  v.  Tucker,  7 
Mass.  452.  2  Wash.  C.  C.  514.  1  ib.  461.  ^non. 
y.  Stanton,  1  Hayw.  271.  Valk  v.  Simmons,  4 
Mason,  113.  Calhell  v.  Goodwin^  1  Har.  &  Gill« 
468.  Hoffman  v.  Smith,  1  Caines,  157.  SatMgey. 
Merle,  5  Pick.  88.    Armstrong  v.  Ga^,  1  Stew.  175. 

123.  Jiliter,  of  an  indomer:  he  is  entitled  to 
notice  in  all  cases,  unless  he  has  received  funds 
from  the  drawer  to  take  up  the  bill.  Scarborough 
v.  Harris,  1  Bay,  178.  Barton  v.  B0cer,  1 S.  &  R. 
334.  7  Mass.  M  sup.  Fotkeringham  v.  Price*s 
Executor,  1  Bay,  291.  Denniston  v.  Imbrie,  3 
Wash.  C.  C.  401.  RamduloUday  v.  Darieux,  4 
Wash.  C.  C.  61.  In  Farmers*  Bank,  <^.  v.  Vanr 
meter,  4  Rand.  553,  it  was  held  that  an  indorser 
is  chargeable  without  notice,  if  he  indorsed  fw 
the  drawer's  accommodation  only,  and  had  no 
expectation  that  the  drawee  would  pay.^ 

124.  The  drawer  is  entitled  to  notice  of  the 
dishonor  of  a  bill,  if  be  had  reasonable  ground  to 
believe  it  would  be  honored,  though  he  had  no 
funds  in  the  drawee's  hands.  Austin  v.  Rodman, 
J  Hawks,  195.  Stanton  v.  Blossom,  14  Mass.  116. 
French's  Executors  v.  Bank  of  Columbia,  4  Cranch, 


Uh  Roknson  t.  Amis,-  20  Joham,  146.  3  Johiui. 
Cas.  5.  Grosvenor  v.  Stone,  8  Pick.  83.  Cawtm- 
beU  V.  PettengiU,  7  Greenl.  126.    HiU  v.  JVbrm 

2  Stew.  &.  Port.  114. 

125.  The  burden  of  proof  is  on  the  holder  of  m. 
bill,  to  show  that  the  drawer  had  no  funds  in  the 
drawee's  hands,  in  order  to  excuse  want  of  notioe. 
Baxter  v.  Graves,  2  Marsh.  152.  S.  P.  Ralston 
V.  BuUUs,  3  Bibb,  261.  Thompson  v.  SteuMrt^  3 
Conn.  172. 

126.  It  is  not  necefsarj  that  notice  should  ke 

S'ven  bv  the  holder;  if  giv«n  hy  any  person  aa- 
orized  by  the  holder,  it  is  sufficient.  HasUtt  t. 
PouUney,  1  N.  db  M.  466.  Stanton  v.  Blossom,  14 
Mass.  116.  Tunno  v.  Lague,  3  Johns.  Cas.  1. 
Chanoine  v.  Fowler,  3  Wend.  179.  See  Bank  of 
Cape  Fear  v.  SeaweU,  2  Hawks,  560.  Mead  v. 
Engs,  5  Cow.  303.     Van  Hoesen  v.  Van  Mstyne, 

3  Wend.  75. 

127.  Notice  by  the  drawee,  who  has  refused 
acceptance,  is  not  sufficient.  14  Mass.  vJbi  sua. 
It  must  be  given  by  a  party,  or  one  who,  on  the 
return  of  the  bill  to  him,  would  have  a  right  of 
action  on  it.  3  Wend.  179.  BachdUnr  v.  Priest, 
12  Pick.  406.     See  Walker,  99. 

128.  If  the  drawer  be  a  partner  of  the  firm  on 
which  the  bill  is  drawn,  the  holder  need  not  prove 
notice  to  the  drawer  that  it  was  dishonored. 
Gowan  v.  Jackson,  20  Johns.  176.  Sed  vide  2 
Conn.  654. 

129.  The  insolvency  and  absconding  of  the 
drawer  are  no  excuse  for  not  giving  notice  of  the 
dishonor  of  the  bill  to  the  indorser.    May  v.  Cofin, 

4  Mass.  341.  Barton  v.  Baker,  1  S.  &  R.  $34. 
Gihbs  V.  Cannon,  9  S.  &  R.  201. 

130.  There  is  the  same  necessity  for  notice  of 
non-acceptance,  &c.,  when  a  bill  is  paid  for  the 
honor  of  one  of  the  parties,  as  in  other  cases. 
Lenox  v.  Lever ett,  10  MTass.  1. 

131.  If,  on  protest  for  non-acceptancfe  of  a  bill 
payable  at  so  many  days  aAer  sight,  the  drawee 
accepts  the  next  day,  and  fails  before  the  day  of 
payment,  the  drawer  is  not  liable,  if  he  had  no  no- 
tice of  the  non-acceptan.ce.  Mitchell  v.  De  Grandj 
1  Mason,  176. 

132.  Notiee  of  non-acceptance  or  non-payment 
of  a  bill  must  be  given  in  a  reasonable  time,  (of 
which  th^ourt  is  to  judge,)  in  order  to  charge  the 
drawer  oWndorser.  Philips  v.  M*  Curdy,  f  Har. 
&,  J.  187.  United  States  v.  Barker,  Paine,  156.  14 
Mass.  1 1 6.  Mallory  v.  Kirwan,  2  Dall.  1 92.  War- 
der V.  Carson's  Executors,  2  Dall.  233.  Steinrnttx 
V.  Currey,  1  Dall.  235.  Bank  of  Jforth  America 
V.  M'Knisrht,  1  Yeates,  147.  Denjiiston  v.  Jmbrie, 
3  Wash.  C.  C.  396.  London  v.  Howard,  2  Hayw. 
332.  Scarborough  v.  Harris,  1  Bay,  177.  Brydsm 
V.  Bryden,  11  Johns.  187.  Ribble  v.  Jefferson,  5 
Halst  139.  United  States  v.  Bather,  12  Wheat 
559.  Paiae,  156.  Stott  v.  Mexander,  1  Wash.  331. 
Dodge  V.  Bank  tff  Kentucky,  2  Marsh.  616.  Mo" 
hawk  Bank  v.  Broderick,  10  Wend.  304.  13  ib. 
133.  Hagar  v.  Boswdl,  4  J.  J.  Marsh.  61.  In 
some  of  the  cases  last  cited,  it  was  said  that  reason* 
able  notice  is  a  question  for  the  jury  to  decide. 

133.  Where  a  jury  in  one  state  has  decided  on 
the  question  of  notice,  &c.,  that  question  is  not 
open  in  an  action  brought,  in  another  state,  upon 
the  indement     Taufjor  v.  Bryden,  8  Johns.  173. 

134.  No  greater  diligence,  in  giving  notice  of  the 
dishonor  or  a  bill,  is  required  of  one  to  whom  it  is 
sent  for  collection  at  the  place  of  payment,  than 
of  the  indorsee  or. holder.  Farmers*,  IfC.  Bank  v. 
Turner,  2  Litt.  18.  S.  P.  Colt  v.  ffoble,  5  Mass. 
167.  Twuio  v.  Lague,  2  Johns.  Cas.  1.  Van  Wart 
V.  Smith,  1  Wend.  219. 

135.  The  holder  is  bound  to  give  notice  of  the 
dishonor  of  a  bill,  to  the  parties  whom  he  intends 
to  charge,  by  the  next  practicable  mail.    Mitchell 


BILL  OF  EXCHANGE. 


425 


t.  SH  Orandf  I  Mason,  176.  Talbot  ▼.  CUrk,  8 
Piek.  54.  Bolnn$on,  v.  Jhnes,  20  Johnt  146. 
IMre  T.  Bank  of  Kmtueky,  2  Manh.  616.  Stwatt 
▼.  HosmU,  3  Wend.  277.  Hickman  ▼.  Ryan,  5 
Litt.  24.    Mead  ▼.  £n^j,  5  Cow.  303. 

136.  Notice  put  into  the  poBt-office,  if  the  parties 
Hve  in  different  plaeea,  is  ^ood.  Bustard  v.  LtiO' 
ering,  6  Wheat.  102.  Mwm  v.  Baldwin,  6  Mass. 
316.     StoMton  V.  B/os#om,  UMass.  116. 

137.  Notice  to  an  tndorser  within  three  days  after 
tlie  holder  has  notice  of  the  dishonor  of  a  bill,  is 
not  seasonable,  if  both  parties  reside  in  the  same 
etCy.     Bryden  ▼.  Bryden,  11  Johns.  187. 

138.  If  information  of  the  dishonor  of  a  bill  is 
sent  to  an  agent,  not  a  party  to  it,  to  be  commani- 
oated  to  ttw  drawer,  dtc.,  lie  must  give  notice 
thereof  immediately ;  if  he  omits  so  to  do  till  the 
next  day,  the  drawer  is  discharged.  UniUdStates 
T.  BarSor,  12  Wheat.  559.  4  Wash.  C.  C.  464. 
Sewall  V,  Russell,  3  Wend.  276.  See  also  Talbot 
V.  Oark.S  Pick.  51.     Mead  ▼.  Engs,  5  Cow.  303. 

139.  The  drawer  is  entitled  to  4btice  of  non- 
aoceptance,  thoagh  bis  effects  in  the  drawee*s 
hands  are  attached  by  the  trustee  process  afier  the 
Mil  is  drawn,  and  before  it  is  presented  for  accept- 
ance.   Stanton  r.  Blossom,  14  Mass.  116. 

140.  It  is  not  sufficient  to  look  for  the  drawer  at 
the  place  where  the  bill  is  drawn,  in  order  to  give 
him  notice;  reasonable  diligence  should  be  used 
to  ascertain  his  residence.  If  he  is  at  sea,  notice 
left  with  his  family  is  sufficient.    Fisher  w.  Evans, 

5  Binn.  542.    See  Robinson  y.  HamUton,  4  Stew. 

6  Port.  91.  • 

141.  Tito  use  of  due  diligence,  in  order  to  give 
notice  to  a  long  absent  drawer,  who  has  no  known 
■gent  to  receiye  it,  will  charge  him.  Blakely  y. 
Grant,  6  Mass.  386.    See  7  Monr.  579. 

142.  Thfe  drawer  of  a  bill,  that  had  been  ac- 
cepted, had  notice  that  it  would  not  be  paid  at 
maturity;  and  it  was  held  that  an  omission  for 
four  mails  to  give  him  formal  notice  of  non-pay- 
ment did  not  discharge  him,  especially  as  tnere 
was  ground  for  suppoemg  the  agents  who  held  the 
bill  were  also  agents  of  the  orawer.  EUerbe  v. 
Course,  1  Rep.  Con.  Ct.  381. 

143.  A  drew  a  bill  on  B,  in»  New  York,  June 
11th,  in  favor  of  C,  payable  in  three  days  after 
sight.  During  the  month  of  June,  C  went  to 
New  York,  and  resided  in  B's  house  till  August 
24th,  when  he  caused  the  bill  to  be  protested,  and 

Save  A  notice  of  non-payment.    Held  that  A  was 
ischarged.    Fernandez  v.  Lewis,  1  M'Cord,  322. 

144.  A  delay  to  write  a  notice  to  an  indorser  in 
the  United  States,  of  the  dishonor  of  a  bill  held  by 
an  indorsee  at  Havana,  is  excused  daring  tlie 
Christmas  holidays,  as  no  vessels  clear  out  from 
that  place  on  those  days.  Martin  y.  IngersoU,  8 
Pick.  I. 

145.  The  prevalence  of  the  yellow  fever  in  a 
city  was  hela  to  be  an  excuse  for  delaying  to  give 
notice  of  the  non-acceptance,  &c.,  of  a  bill,  while 
AH  business  in  the  city  was  stopped.  Tunno  v. 
Lttgne,  2  Johns.  Cas.  1 . 

146.  So  of  a  state  of  war  between  the  country 
of  the  drawer  and  that  of  the  drawee ;  but  notice 
must  be  given  within  a  reasonable  time  after 
peace.     Hopkirk  y.  Page,  2  Brock.  20. 

147.  Where  a  bill,  drawn  and  dated  at  New 
York,  on  persons  residing  there,  who  accepted  it, 
(the  drawers,  in  fact,  residing  at  Petersburg,  in, 
Virginia,)  was  protested  for  non-payment,  and  two 
letters,  on  the  same  or  the  next  day,  put  into  the 
post-office,  giving  notice  to  the  drawers,  one  di- 
rected to  them  at  New  York  and  the  other  at 
Norfolk,  the  supposed  place  of  their  residence ; 
held  that,  as  it  did  not  appear  that  the  holder  knew 
where  the  drawers  lived,  and  inquiry  had  been 
made  at  the  banks  in  NflNv  York,  and  information 
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was  there  given  that  they  resided  at  Norfolki  doe 
diligence  had  been  used,  and  that  the  notice  was 
sufficient.  Chajtman  v.  JUpaeomle,  1  Johns.  204. 
5  Wend.  588.     See  also  2  Stew.  &  Port.  428. 

148.  AUier,  where,  in  a  similar  case,  it  did  not 
appear  that  the  holder  had  used  due  diligence  to 
inquire  for  the  drawer's  residence.  Barnwell  v. 
MUcheU,  3  Conn.  101.  HiU  v.  FarreU,  3  Greenl. 
233. 

149.  He  who  accepts  or  pays  supra  protest  must 
give  the  same  notice,  in  order  to  charge  a  party^ 
which  is  necessary  to  be  given  by  other  holders. 
Martin  v.  IngersoU,  8  Pick.  1.  Grosvenor  v.  Stone, 
ib.  79.     Kontg  v.  Bayard,  1  Pet.  262. 

450.  He  who  accepts  supra. protest  is  not  liable 
unless  demand  of  payment  is  made  on  the  drawee, 
and  notice  of  his  refusal  given.  Scluffield  v. 
Bayard,  3  Wend.  491. 

151.  And  the  holder,  in  such  case,  cannot  re- 
cover of  the  drawer  without  such  demand  and 
notice,  ib. 

152.  Notice  of  the  protest  of  a  bill  may  be 
transmitted,  through  the  several  indorsers,  to  the 
drawer ;  and  though  the  route  may  be  circuitous, 
and  delay  be  occasioned,  yet  such  notice,  sent  with 
due  diligence  throughout,  will  render  the  drawer 
and  all  the  indorsers  liable.  Triplett  v.  Hunt,  3 
Dana,  128. 

153.  Where  a  judgment  debtor  drew  a  bill  in 
favor  of  the  creditor,  part  of  which  was  collected, 
but  the  bill  was  never  returned,  the  drawer  was 
held  entitled  to  a  credit  against  the  judgment,  to 
the  full  amount  of  the  bill.  Campbell  v.  Mosby, 
4  Munf  487. 

154.  An  agreement  by  the  drawer  and  indorser 
with  the  holder,  before  the  bill  u  due,  that  the 
holder  should  take  any  security  that  the  acceptor 
could  give,  or  make  any  arrangement  he  might 
deem  proper  to  receive  payment,  without  afiecting 
their  liabilities,  was  held  not  to  dispense  with 
demand  and  notice.    Bank  v.  Spell,  2  Hill,  366. 

155.  If,  in  a  notice  of  non-payment,  dated  on  the 
day  the  bill  is  due,  it  is  stated,  by  mistake, ^that  it 
was  protested  the  evening  before,  and  that  the 
holders  look  to  the  indorser  for  payment,  it  is  a 
question  for  the  jury  whether  the  indorser  was 
misled.  Ontorto  Banl  v.  Ps<ne,  3  Wend.  456.  See 
Moorman  y.  Bank  of  Alabama,  3  Porter,  353. 

156.  Notice  of  the  dishonor  of  a  bill  need  not 
state  that  the  holder  looks  to  the  party  notified  for 
payment ;  this  is  implied  by  the  act  of  giving  no- 
tice. CtnUes  V.  Harts,  3  Conn.  517.  Shrieve  v. 
Duckham,  1  Lift  194.  See  Bank  of  Cape  Fear  y. 
Seawell,2  Hawks,  560. 

157.  it  is  no  excuse  for  not  transmitting  notice 
of  the  dishonor  of  a  bill  to  an  indorser,  that  he  is 
absent  from  home ;  personal  notice  not  being  neces- 
sary.    Lawrema  v.  Ralston,  3  Bibb,  102. 

158.  Where  a  notary,  on  the  non-payment  of  a 
bill,  left  a  notice  for  the  indorser  at  his  boarding- 
house,  with  his  fellow-boarder,  requesting  him  to 
deliver  Jljito  the  indorser,  who  was  not  within  at 
the  timeTUie  notice  was  held  sufficient.  Bank  of 
United  States  v.  Hatch,  6  Pet.  250. 

159.  Notice  sent  by  mail,  by  a  notary  public,  is 
sufficient.     Crisson  v.  Williamson,  1  Marsh.  456. 

160.  Where  there  has  been  no  demand  on  the 
drawee,  or  notice  to  the  drawer,,  nor  knowledge 
on  his  part  that  notice  had  not  been  given  him, 
a  promise  by  him,  after  the  bill  is  due,  to  make  an 
arrangement  satisfactory  to  the  holder,  will  not 
oblige  him  to  pay  the  bill.  Jones  v.  Savage,  6 
Wend.  658.     Offit  y.  Viek,  Walker,  99. 

161.  Where  a  bill  is  drawn  on  a  person  resid- 
ing in  A,  payable  in  B,  without  designating  an> 
place  for  payment  in  B,  the  holder  is  not  bound, 
after  protesting  for  non-acceptance  at  A,  to  inquire 
for  the  drawee  at  B ;  but  it  is  sufficient  if  &e 
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oaufe  the  bill  to  be  protested  for  bon-payment  at 
B.    Boot  V.  Franklin,  3  Johns.  2U7. 

162.  Or  if,  in  each  a  case,  the  drawee,  on  pre- 
sentment at  A,  refuse  to  accept,  and  the  biU  is 
thereupon  protested,  demand  of  payment  and  pro- 
test for  non-payment  may  be  made  at  A.  Mason 
V.  Franklin f  3  Johns.  202. 

163.  Nor  will  tlie  drawer's  including  the  de- 
mand of  the  holder  in  an  account  of  his  creditors, 
on  applying  for  an  insolvent's  discharge,  render 
him  liable  to  pay  the  holder,  if  he  did  not  know, 
at  the  time  of  so  doing,  that  he  was  not  liable  as 
drawer,  ib.  If  the  holder  of  a  bill  transferred  to 
him  as  collateral  security  for  indorsing  another 
bill,  pay  the  latter  without  doe  notice  of  its  dis- 
honor, he  cannot  recover  on  the  former.  Bachdior 
▼.  PrUst,  12  Pick.  399. 

164.  Protest  for  non-payment  of  a  foreign  bill  is 
necessary  to  charge  the  drawer  or  indorser ;  and 
also  for  non-acceptance  of  such  bill,  where  pre- 
sentment for  acceptance  is  necessary.  1  Cranch, 
206,  note.  Per  Chase,  J.  Payne  y.  Winn,  2  Bay, 
370.  Union  Bank  v.  Hyde,  6  Wheat.  572.  Dun- 
can V.  Course,  l.Rep.  Con.  Ct.  100.  Read  v.  Bank 
of  Kentucky,  1  Monr.  91. 

165.  The  notarial  certificate  of  protest  is.  suffi- 
cient proof  of  the  dishonor  of  a  foreign  bill.  2 
Bay,  411.  Brydm  v.  Taylor,  2  Har.  &  J.  399. 
Mckolls  ▼.  Webb,  8  Wheat.  383.  ToumsUy  v.  Sum- 
rail,  2  Pet.  179.  Lonsdale  v.  Broten,  ib.  688. 
Ckanoine  v.  Fowler,  3  Wend.  173.  Bank,  SfC.  r, 
Pursley,  3  Monr.  238. 

166.  But  a  protest  by  a  Huissier  (an  officer  au- 
thorized by  the  French  commercial  code  to  make 

Srotests)  is  not  evidence  withoutproof  of  thecode. 
Wend.  173. 

167.  A  protest  for  non-pavment  need  not  certify 
the  non-acceptance  of  the  bill.  Morris  v.  Foreman, 
1  Dall.  193. 

163.  In  Brown  v.  Barry,  3  Dall.  968,  Clarke  v. 
Russtl,  ib.  424,  and  Read  v.  Adams,  6  S.  &  R.  356, 
it  was  held  not  to  be  necessary,  in  ortfer  to  recover 
on  a  bill  drawn  in  the  United  States  and  payable 
in  Europe,  and  protested  for  non-payment,  to  aver 
or  produce  a  protest  for  non-acceptance.  Contra, 
Lenox  v.  Leverett,  10  Mass.  5.  JOuncan  v.  Course, 
1  Rep.  Con.  Ct.  103.  Philips  y.M' Curdy,  1  Har. 
&  J.  187.  Thompson  y.  Cumming,  2  Leigh,  321. 
Martin  y.  IngersoU,  8  Pick.  1.  Chase  y.  Taylor, 
4  Har.  &  J.  54. 

169.  The  holder  of  a  foreign  bill  is  not  bound 
to  forward  the  protest  for  non-acceptance  imme- 
diately, but  he  most  give  notice  of  the  fact  to  the 
parties  whom  he  intends  to  resort  to ;  and  when 
he  sues  for  non-payment,  he  must  produce  both 

Protests.     10  Mass.  ubi  sup.     See  4  Mass.  347.    5 
lass.  169.    6  Mass.  388.    2  Johns.  Cas.  2.    20 
Johns.  146.    1  Call,  394.    4  Mason,  336. 

170.  Notice  of  protest  need  not  state  who  is  the 
holder  of  the  bill.     Shrieve  v.  Duckkam,  1  Litt.  194. 

17JI.  The  protest  itself,  or  a  copy  from  the  no- 
tary's books,  is  the  only  evidence  that  ^fth'iU  was 
protested,  unless  it  be  shown  that  the  original 
and  the  books  are  lost.  Chase  v.  Taylcr,  4  Har. 
&  J.  54. 

172.  Protest  for  non-payment  is  not  necessary 
to  char^  the  acceptor  witli  the  principal  sura ;  but 
If  no  other  evidence  of  a  demand  is  |[iven,  a  pro- 
test is  necessary  to  charge  htm  with  interest 
Lang'  y.  Brailsford,  1  Bay,  222. 

173.  Where  one  of  a  set  of  exchange  is  protested 
for  non-payment,  after  having  been  accepted,  it  is 
sufficient  to  charge  the  indorser,  if  the  protest  of 
the  accepted  bill  and  one  of  the  set,  which  has 
neither  been  accepted  nor  protested,  is  presented 
to  him  and  payment  demanded.  Kenworthy  v. 
Hopkins,  1  Jonns.  Cas.  107. 

174.  A  protest  is  proper^  made  on  the  last  day 


of  moe.  BaUertons  r.  Fartsr,  2  Litt  368.  MiliB 
v.  Rouse,  ib.  207.  Ontario  Bamk  y.  Petrie,  3  Wesft. 
456.  And  if  that  day  be  Sunday,  protest  should 
be  made  on  Saturday.  OffuU  y.  Stout,  4  J.  J. 
Marsh.  332. 

175.  The  indorsement  of  a  notary  was  taken  as 
evidence  of  the  time  of  demand,  though  the  protest 
bore  a  different  date,  on  proof  of  his  usage.  Bank 
V.  SimtAons,  1  Harring.  331. 

176.  A  protest  of  an  inland  bill  (where  no 
statute  intervenes)  is  not  necessary,  nor  evidenoe 
of  the  facts  stated  in  it.  Union  Baidc  y.  Hyds^  6 
Wheat.  572.  MiUer  y.  Hacklni,  5  Johns.  375. 
Payne  v.  Winn,  2  Bay,  376.  xoismr  v.  Bryan,  6 
Wheat.  146.  Chesapeake,  fye,  CaoM  Co.  1  Har- 
ring. 234.     Taylor  v.  Bank  of  Illinois,  7  Monr.  579. 

177.  The  act  incorporating  the  Philadelphia 
Bank,  which  places  notes  discounted  by  that  bank 
on  the  footing  of  foreign  bills  of  exc&aoge,  does 
not  render  a  protest  and  notice  thereof  necessary 
to  charge  an  indorser.    Rahm  v.  Philadelphia  BanIL 

1  RawK,  335* 

178.  By  statute,  in  Kentucky,  damages  canaol 
be  recovered  when  an  inland  bill  is  dishonored, 
unless  it  is  protested,  or  written  notice  be  gives 
of  the  dishonor.  Lawrence  v.  Ralston,  3  Bibb,  IGtS. 
Murry  v.  Clayborn,  2  Bibb,  30U.  Taylor  v.  Bank 
of  llUnois,  7  Monr.  579. 

179.  But  the  notarial  certificate  need  not  be 
under  seal.    Bank,  ^.  v.  Pursley,  3  Monr.  238. 

180.  If  a  notary  XeBiify  that  it  is  his  usual  prac- 
tice to  send  written  notice  of  protest,  by  post  oa 
the  evening  of  the  day  a  bill  is  dishonored,  to  the 
indorser  or  drawer^  and  that  he  believes  he  gave 
such  notice  to  the  indorser,  in  the  case  in  oaestion, 
this  is  prima  facie  evidence  to  support  the  aver- 
ment of  due  notice  to  the  indorser.  MilUr  y. 
Huckley,  5  Johns.  375. 

181.  The  notarial  book  of  a  deceased  notary  m 
evidence  of  the  facts  it  states  respecting  protesty 
notice,  &c.    Bank  v.  Cooper,  1  Harring.  10. 

V.  When  a  BiU  is,  or  is  not,  regarded  as  Payment^ 
or  tantamount  to  Payment. 

See  Baiik  Checks. 

182.  Grenerally,  a  bill  is  not  considered  as  satie* 
faction  of  a  preexisting  debt,  unless  it  be,  benm 
fide,  accepted  and  paid  as  such ;  or  unless  it  be 
received  as  payment  on  condition  that  it  is  eol- 
lected,  and  the  debtor  is  injured  by  the  laches  of 
the  creditor  who  receives  it.     QoUigher  v.  RobeiU. 

2  Wash.  C.  C.  191.  1  ib.  321.  Roberts  v.  GmUm. 
gher,  1  Wash.  C.  C.  156.  Mom  r.  Miller,  ib.  326. 
Murray  v.  Gouvemeur,  2  Johns.  Cas.  438.  Boa& 
y.  Clute,  15  Johns.  224.  Woodcock  y.  Bennst,  I 
Cow.  711.  Henry  r.  Donnagky,  Addis.  39.  Den' 
niston  y.  Itt^rie,  3  Wash.  U.  C.  396.  Brown  y. 
Jackson,  2  Wash.  C.  C.  24.  1  ib.  512.  Parker  v. 
United  States,  Peters  C.  C.  266.  Dougal  v.  Cowlea, 
5  Day,  511.    61^  4  Munf.  487.    Paine,  285. 

183.  In  Maine,  the  legal  presumption  (liable  to 
be  rebutted)  is,  that  a  negotiable  bill  given  in  the 
state  was  intended  to  be,  and  in  fact  is,  an  extin- 
guishment of  the  original  demand.  Deseadillas  y. 
Hkrris,  8  Greenl.  SS8.  Vomer  y.  J^tAUborougk^ 
2  Greenl.  121.  Milery  of  such  bill,  &c.,  ffiven  in  a 
foreign  country.  8  Greenl.  896.  See  Tfis/Zocs  y. 
Agry,  A  Mason,  343. 

l&l.  A,  haying  a  book  account  against  B  and  C» 
copartners,  received  a  separate  bill  of  each,  drawn 
on  di^rent  persons,  and  gave  a  receipt  therefor 
on  the  account,  expressing  that  "  when  paid,  they 
would  be  in  full  of  said  account."  One  of  said 
bills  was  paid,  but  the  other  was  protested  for  non* 
acceptance.  After  the  protest,  A  received  another 
bill  from  the  drawer,  and  wrote  on  the  protested 
bill,  '*  Reoeiyed  the  within  amount  per  bill  on  S." 
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In  a  suit  by  A,  Ibr  ths  Mince  of  the  account,  he 
was  oot  permitted  to  show  that  the  bill  on  S  had 
Bot  been  paid.    ,Andanam  v.  Htnakaw,  2  Day,  272. 

VL  AeUon  on  a  Bill;  Pleading,  Drfcnee,  Evidence, 

and  Damages, 
See  AssoMFSiT,  VIII.  IX. 

185.  In  Virginia,  debt  lie*  on  a  protested  bill, 
M"  the  sum  due  on  it,  and  for  damages  for  non- 
payment.   Brovon  y.  Bull,  2  Marsh.  <^.    Seott  ▼. 
CaU,  1  Wash.  115.    8Mt  ▼.  Alexander,  ib.  331. 
U  Roy  V,  JokoBon,  2  Pet.  187. 

186.  But  debt  will  not  lie  against  an  acceptor 
of  a  bill.  WiUmt  ▼.  CrowdJuU,  2  Munf.  302. 
SmUk  T.  Segar,  3  H.  ^k  M.  304. 

\\gf.  The  Kentucky  sUtnte  of  1796  gives  the 
holder  of  a  bill  a  joint  action  against  the  drawer 
and  indersers,  or  a  surviving  indorser,  (where  one 
has  ted.)  Bat  it  does  not  apply  to  bills  drawn 
by  persons  residing  in  one  state  upon  others  resi- 
ding in  another  state.  Bank,  fye,  v.  Turner,  2  Litt. 
16.  CriMScn  v.  WWiamtan,  1  Marsh.  454.  See 
Jcknweny  Bank  of  Kentucky,  5  Monr.  120.  JCoel 
T.  Pope,  7  Monr.  400.    2  J.  J.  Marsh.  149. 

18^  If  a  deoUmtion  allege  that  the  defendant 
had  notice  of  the  protest  of  a  bill,  without  stating 
lliat  the  bill  wae  presented  to  him  protested,  it  is 
sufficient  to  maintain  the  action.  Proudfil  y. 
Murray,  1  Call,  394.  The  protest  on  the  bSl  is 
prima  fade  evidence  of  the  facts  of  demand,  6ui. 
Moore  v.  CUmenU,  4  Porter,  227. 

189.  In  an  action  by  the  payee  against  the 
drawer,  the  declaration  must  substantially  aver  sear 
sonable  notice  to  the  defendant  of  non-acceptance 
or  non-payment.    RiJbbU  y .  Jeffermm,  5  Halst.  1 39. 

190.  And  the  precise  time  of  presentment  for 
payment  must  be  alleged ;  though  a  verdict  will 
eure  the  defect.    HaU  v.  CrandtUl,  Kirby,  402. 

191.  Notice  of  protest  for  non-payment  must  be 
alleged  in  an  action  of  debt,  under  a  statute  of 
Virginia,  against  the  indorser  of  a  bill.  Slaeum  y. 
Pomery,  6  Uranch,  221. 

192.  In  an  action  against  the  drawer,  protest  of 
the  bill  must  be  alleged,  or  fiicts  averred  which 
■how  that  protest  was  not  necessary.  Baker  y. 
QaiUtgker,  I  Wash.  C.  C.  461.  See  also  Frasder 
T.  Hiirvie,  2  Litt  185. 

193.  An  indorsee  may  sue  the  indorser  on  the 
indorsement,  without  averring  a  consideration. 
DMu  y.  Bank,  ^.  2  Marsh.  614. 

194.  A  foreign  bill  protested  does  not  bind  the  heir 
ef  the  drawer.    AlHon  v.  Munford,  1  Brock.  266. 

196.  In  an  action  on  a  bill  for  sisrlin^  money,  the 
damages  must  also  be  expressly  laid  in  the  decla- 
ration in  that  money.    ScoU  v.  CaU,  1  Wash.  115t 

196.  If  the  declaration  upon  a  protested  bill 
•tvie  that  the  bill  was  for  so  much  sterling  money, 
**  for  value  in  current  money  here  received/* 
without  naming  the  sum  of  current  money,  the 
plaintiff  can  oiuy  recover  the  sum  mentioned  in 
the  bill,  as  current  money.  ProudpX  v.  Murray, 
1  Call,  394. 

197.  Judgment  will  not  be  arrested  for  omission 
to  make  profert  of  a  bill.  Terrell  y.  Atkinson,  2 
Wash.  143. 

198.  If  a  bill  be  drawn  in  favor  of  a  fictitious 
payee,  and  that  flict  be  known  to  the  acceptor  as 
well  as  to  the  drawer,  and  the  name  of  such  payee 
be  indorsed  on  the  bill,  an  innocent  indorsee  for  a 
valuable  consideration  may  recover  on  it  against 
the  acceptor,  as  on  a  bill  payable  to  bearer.*  Hunter 
y.  Blodget,  2  Yeates,  480. 

199.  The  drawer  was  held  liable  on  the  second 
of  a  set  of  exchange  protested,  though  the  drawee 
had  accepted  and  paiu  the  first  on  a  forged  indorse- 
ment.   Depau  v.  Braume,  Harper,  251. 

200.  Where  F.  drew  a  bill  on  A.  in  favor  of  B., 


which  A.  ''accepted,  but  did  not  pay,  and  on  its 
being  returned  protested  the  holder  drew  a  bill  on 
A.  and  F.  jointly,  for  the  amount  of  the  former 
bill  and  damages,  which  was  accepted  by  A.  only, 
but  was  not  -paid ;  this  last  acceptance  was  held 
not  to  discharge  F.  from  bis  liability  as  drawer  of 
the  first  bill.     Suekley  v.  Furse,  15  Johns.  338. 

201.  The  holder's  giving  new  credit  to  the 
drawer  is  a  discbarjre  of  the  indorser.  Scar* 
borough  v.  Harris,  1  Bay,  177. 

20£  Where,  in  a  suit  against  the  drawer,  the 
plaintiff  agreed  with  him  to  continue  the  action, 
without  judgment,  until  the  term  afler  it  would 
have  been  entered,  in  consideration  of  the  draw- 
er's agreeing  that  a  person  in  confinement  at  his 
suit  should  attend  a  distant  court  as  a  witness  for 
the  plaintiff  in  another  suit,  (which  agreement 
was  executed,)  it  was  held  that  the  indorser  was 
thereby  discharged.  Bank  <f  United  States  v. 
Hatch,  6  Pet.  250. 

203.  But  a  mere  agreement  by  the  holder  with 
the  drawer  for  delay,  without  any  consideration 
for  it,  and  without  any  communication  with  the 
indorser,' will  not  discharge  the  latter  from  a  lia- 
bility previously  fixed  upon  him.  MLemore  v. 
Powell,  12  Wheat  554. 

204.  If  the  holder  of  a  bill  discharge  a  party 
who  is  liable  to  pay  it,  he  thereby  discharges  all 
other  parties  whose  liability  was  subsequent.  Sur^ 
gent  y.  Appleton,  6  Mass.  oo. 

205.  But  this  effect  is  not  produced  by  the  hold* 
er*s  discharging  a  party  who  would  ^not  be  liable 
to  the  other  parties,  though  prior  to  them.  ib. 

206.  Where  the  dischar^  of  a  drawer  or  indor- 
ser is  not  express,  but  by  implication  from  facts, 
the  jury  are  to  decide  whether  the  party  is  dis* 
charged.    Per  Chase,  J.   1  Cranch,  20O,  note. 

207.  A  receipt  of  part  of  an  order  from  the  ac- 
ceptor, after  protest  both  of  acceptor  and  drawer 
for  non-payment,  though  without  the  consent  or 
knowledge  of  tne  drawer,  is  not  a  discharge 
of  the  drawer  for  the  balance.  Kennedy  v.  Motte, 
3  M'Cord,  13.  See  also  Kenworthy  v.  Hopkins,  1 
Johns.  Cas.  107.   Lynch  v.  Reynolds,  16  Jonns.  42. 

208.  If  the  holder  of  a  bill,  payable  to  A  or  bear- 
er, retains  it  without  calling  on  the  drawee,  he 

gives  him  credit,  and  cannot  afterwards  resort  to 
le  payee  or  drawer.     Henry  v.  Donnaghy,  Ad- 
dis. 39. 

209.  A  bank,  that  held  an  inland  bill,  recovered 
of  the  payee,  though  on  the  day  it  became  due, 
and  for  several  months  afterwards^  the  acceptor  kept 
an  account  at  the  bank  by  depositing  and  drawing 
out  money,  and  though,  about  a  month  after  the 
bill  became  due,  the  acceptor,  on  striking  a  bal- 
ance, had  funds  in  the  bank  sufficient  to  pay  the 
bill,  ne  having  no  funds  in  the  bank  on  the  day 
the  bill  fell  due.  Martin  v.  Mechanics*  Bank,  ^. 
6  Har.  &,  J.  235. 

210.  Where  one  who,  at  the  request  of  the 
drawee,  pays  a  bill  supra  pretest,  for  the  honor  of 
the  indorser.  the  same  defence  may  be  made  by 
the  party  wno  is  sued  for  the  amount  so  paid, 
which  might  be  made  if  the  bill  had  been  so  paid 
and  the  suit  brought  by  the  drawee  himself.  Ko^ 
nig  V.  Bayard,  1  Pet.  250. 

^11.  A,  having  accepted  two  bills  of  exchange 
for  nearly  the  same  amount,  on  the  same  day,  sent 
his  clerk  to  the  person  in  whose  hands  both  bills 
were,  as  agent  of  two  difierent  holders,  to  take  up 
one  of  them ;  but  the  clerk  took  up  the  other,  and 
broug^ht  it  to  A,  who  cancelled  nis  acceptance. 
Within  five  minutes,  however,  after  he  had  re- 
ceived the  bill,  he  wrote  his  name  again  under  the 
acceptance,  and  sent  it  back  to  the  aeent,  who 
received  it,  tod  gave  up  the  other  bill,  rield  that 
the  bill  first  taken  up  was  paid,  and  the  indorsers 
discharged.    Bogart  y .  Jfenns,  6  S.  &  R.  361. 
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S12.  An  indoner  is  not  ditoharged  hj  the  hold* 
er*s  givingr  up  a  collateral  security  received  of  the 
drawer  before  the  bill  became  due,  thonffh  re- 
ceived afler  protest  for  non-acceptance.  Uurd  v. 
LiiOe,  12  Mass.  502. 

219.  An  indorsee  cannot  maintain  a  suit  ogainst 
the  drawer  or  acceptor,  mileas  he  proves  an  as- 
signment by  the  payee,  either  by  provin^r  his  sig- 
nature as  assignor,  or  by  other  sofiicient  evi- 
dence. Blaktly  v.  QraiU,  6  Mass.  386.  8.  P.  Har- 
per,257. 

214.  In  an  action  against  the  drawer  of  a  pro- 
tested bill,  the  bill  must  be  produced,  or  be  proved  to 
be  lost,  or  in  a  situation  not  to  be  brought  against 
the  defendant  again.  Palmer  v.  Blight,  2  Wash. 
C.  C.  96. 

215.  A  recovery  may  be  had  against  the  ac- 
ceptor of  a  lost  bin  ;  but  the  plaintiff  roust  indem- 
nify the  defendant ;  and  the  indemnity  must  be 
given  or  tendered  before  action  brought.  Meeker 
V.  Jaeiuon,  3  Teates,  442.  Snyder  v.  H^oyUy^ 
8  S.  &  R.  331. 

216.  A  duplicate  protest  of  a  bill  ma^  be  given 
in  evidence  without  producing  the  original  bill,  if 
it  be  shown  that  the  bill  was  lost  after  protest. 
Ueker  v.  GaUker,  2  Har.  6d  M'Hen.  457. 

217.  So  of  a  notarial  copy  of  the  bill,  accompa- 
nying a  protest,    ^deraon  v.  Robson,  2  Bay,  495. 

218.  That  one  of  a  firm  has  been  in  the  habit 
of  indorsing  bills  in  the  name  of  the  firm,  as  secu- 
rity, is  evioence  firom  which  a  jury  may  infer  his 
authority  from  the  other  partners  so  to  do ;  and  a 
bona  Jide  holder  may,  in  such  case,  recover  of  all 
the  partners,  though  the  articles  of  ooparteership 
prohibit  such  indorsfsment  Bank,  4^.  v.  Brook* 
tng-,  2  Litt.  45. 

219.  The  days  of  presentation  and  notice  of 
protest,  alleged  in  a  declaration,  are  immaterial, 
where  judgment  goes  by  default,  and  may  be 
P'H>ved  to  be  different  from  those  alleged.  Brown 
V.  HtM,  2  Marsh.  600.    Se«  3  Leigh,  197. 

220.  In  an  action  against  the  acceptor,  who  has 
accepted  to  pay  at  a  particular  place,  the  holder 
need  not  aver  or  prove  a  demand  of  payment  at 
the  place.  Foden  v.  Skarp,  4  Johns.  183.  WeleoU 
V.  Van  Santvoord,  17  Johns.  248.  It  is  for  the  de- 
fendant to  show  that  no  such  demand  was  made ; 
he  not  being  liable  unless  it  were  made.  See  Ftc- 
qtut  V.  Curtis f  1  Sumner,  478. 

221 .  A  promise,  b^  a  drawer  or  indorser,  to  take 
np  a  bill,  if  made  without  knowledge  that  due  dil- 
igence has  not  been  used  bv  the  holder,  is  not 
binding.  Jones  v.  Savage^  6  Wend.  658.  Law- 
tence  v.  Ralston,  3  Bibb,  102.    Miiler  v.  Backley, 

5  Johns.  385.  May  v.  Cqfin,  4  Mass.  347.  War- 
der V.  Tucker,  7  Mass.  452.  Craig  v.  Brown, 
3  Wash.  C.  G.  506.  iWAmivAam  v.  Price,  1  Bay, 
291.  See  also  Raiston  v.  BulUts,  3  Bibb,  261. 
Aliter,  if  he  have  full  knowledge  of  the  facts,  ib, 
Riekter  v.  Sdin,  8  S.  A  R.  438. 

222.  Such  promise,  however,  is  prima  faHe  evi- 
dence that  the  Pitrtv  making  it  had  received  due 
notice,  dx.     3  Bibo,  vhi  sup.     Walker  v.  Laverty, 

6  Munf.  487.  8  8,  A  R.  4^.  S.  P.  Read  v.  WU- 
idnson,  2  Wash.  C.  C.  514.  Pierson  v.  Hooker, 
3  Johns.  71.  Martin  v.  IngersoU,  8  Pick.  1.  Offit 
V.  Viek,  Walker,  99. 

223.  An  absolute  promise  by  the  drawer  or  in- 
dorser (knowing  the  facts  which  discharge  him) 
to  pay  a  bill,  is  a  waver  of  his  right  to  defend,  and 
will  render  him  liable.  Pale  v.  MClure,  4  Rand. 
164.    S.  P.  12  Wheat  183.    3  Wash.  C.  C.  506. 

224.  If  a  bill  be  drawn  by  A,  with  directions  to 
charge  the  amount  to  B,  and  it  is  accepted  gener- 
ally and  paid,  the  drawer  is  not  liahle  to  the 
drawee,  unless  it  appear  that  B  was  the  agent  of 
A,  and  the  direction  to  charge  the  bill  to  him 
was  only  to  point  out  the  ftind  fipm  which  the 


bill  was  to  be  paid.    BsS  ▼.  Demimm,  dWaak 
C.  C.  329. 

225.  The  holder  of  a  bill,  taken  bj^  him  €ois  apre. 
existing  debt,  cannot  support  an  action  against  th« 
acceptor,  if  there  be  equities  in  the  case  which 
would  prevent  a  recovery  by  the  drawer.  Ontmio 
Bank  V.  Wortkington,  12  Wend.  593. 

226.  In  an  action  by  the  piiyee  against  the  ac* 
ceptor  of  a  bill  indorsed  speeiaUy,  mere  possession 
of  the  bill  and  protest  is  not  sufficient  evidence 
that  a  subsequent  indorsee  has  received  the 
amount  of  the  bill.  Oorgerat  v .  M  Catty,  1  Yeales, 
94.  2  Dall.  144.  Cohtra,  Lonsdale  v.  Brown^ 
3  Wash.  C.  C.  404.  See  also  Morris  v.  Foreman, 
1  Didl.  193. 

227.  Possession  of  a  bill  by  the  drawee  is  prima 
facie  evidence  that  he  has  paid  it.    Zeigier  > 
Gray,  12  S.  &  R.  42.      Weidner  v.  Sekweigart, 
9  S.  &  R.  385. 

228.  The  incapacity  of  one  party  to  oontraet 
does  not  affect  the  responsibilitv  of  other  eompe- 
tent  parties  to  each  other.  Knox  v.  Reeside,  1 
Miles,  294. 

229.  Where  a  bill  was  drawn  in  this  conntnr, 
payable  in  France,  it  was  held  to  be  a  question  for 
the  jury,  under  all  the  eirenmatancte  of  the  case, 
whether  it  was  intended  that  payment  should  be 
made  in  specie,  or  in  any  otMr  laiwful  currency 
of  France.    Semrighl  v.  CaUbraiik,  4  DaU.  325. 

230.  If,  for  the  mere  purpose  of  raising  fands^ 
one  of  two  jcnnt  owners  or  a  vessel  draw  a  hill, 
and  the  other  indorse  it.  neither  is  liable  to  the 
other  on  the  bill.  Qariner  v.  CUodond,  9  Pick. 
336. 

231.  In  a  suit  on  a  bill,  or  cheok,  payable  om 
demand,  or  where  no  time  of  paysMt  is  ex* 
pressed,  it  is  no  defence  that  the  action  was  com- 
menced immediately ;  no  grace  beiiw  allowed  on 
such  bill.    SommervUU  v.  WiUiams,  1  Stew.  484. 

232.  A  discharge  of  one  of  several  partners,  ac- 
ceptors of  a  bill,  discharges  all.  WesieoU  v.  Firiee, 
Wright,  220. 

233.  The  drawer  of  a  bill,  when  soed  by  the 
payee,  may  prove  in  defence  that  he  was  mewly 
an  agent,  and  not  to  be  held  responsible ;  and  to 
prove  this,  he  need  not  show  a  special  agreement  v 
a  general  understanding  that  he  was  a  waina 
agent  may  be  sufficient.  JHles  v.  O^Hara,  1  8. 
&  R.  32. 

234.  In  a  suit  by  the  indorsee  against  the  4inw* 
er  of  a  bill  made  in  this  countr}r  by  a  Dutch  amit 
for  a  sugar  plantation,  and  on  its  feee  negctiaDle, 
the  defendant  cannot  be  permitted  to  prove  a  cus- 
tom of  Dutch  merchants  m  Holland  and  the  Weai 
Indies,  that  those  who  draw  bills  as  agents  are  not 
responsible  for  payment.  Rkeinkold  v.  Dertxeil^ 
1  Teates,  39. 

235.  A  biB  drawn  in  favor  of  an  agent  fcvr  a 
debt  due  to  his  principal,  will  support  an  action  in 
the  name  of  the  principal,  if  the  drawer  knew  of 
the  agency.    Jordan  v.  Tarkington,  4  Dev.  358. 

236.  Wnere  a  factor,  indebted  to  his  principal, 
remitted  to  him,  as  payment,  a  bill  drawn  bv  him- 
self, which  was  protested,  and  returned  ny  tibe 
principal  to  the  drawer,  refusing  to  receive  it  in 
payment,  and  desiring  him  to  give  credit  for  the 
amount,  and  make  remittance  on  account  of  the 
debt ;  it  was  held  that  the  biO  wit  thereby  in  legal 
effisct  cancelled,  and  that  the  principal  could  not 
afterwards  negotiate  the  second  bill  of  the  set  so 
as  to  charge  the  fketor.  Ingrakam  v.  Gibbs,  2 
Dall.  134. 

237.  Where  a  party  gives  an  acoeptance  for  the 
accommodation  of  another,  who  passes  it  to  his 
creditor,  to  be  applied  in  payment  of  a  note,  and 
the  creditor  gets  it  discounted,  and  tiansmits  the 
avails  to  the  acceptor,  directing  him  to  api^y  them 
to  the  payment  or  the  nottf,  and  the  aeoeptor  ap- 
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pUec  them  to  a  ftaenl  Mcount  ag^nai  the  draw- 
er, the  creditor  may  nuontain  an  actios  wunst 
tlM  aaaeptor  for  nionej  bad  and  received,  tfiaugh 
tiw  aocepior  paid  the  acceptance  at  matority*  P«i- 
ty  y.  MUme,  16  Wend.  557. 

238.  If  a  biil  be  accepted  and  indoreed  far  the 
accommodation  of  the  drawer,  and  he,  on  failing, 
make  an  aMignment  whereby  he  fully  indemnifies 
the  indoner,  the  latter,  though  he  has  paid  the 
bill,  cannot  resort  to  the  acceptor.  And  the  case 
is  not  altered  by  the  acceptor's  having  recovered, 
in  a  process  oil  foreign  attachment  commenced 
for  his  indemnity .  a  sum  due  to  the  drawer,  but 
which  remains  subject,  in  the  acceptor's  hands,  to 
the  control  of  a  court  of  chancery.  Bradford  v. 
HMi^rdLS  Pick.  155. 

239.  The  giving  of  time  to  the  drawer  by  the 
payea,  mthoat  the  acceptor's  knowledge,  will 
not  disiterge  the  latter,  thoufffa  the  payee  know 
that  the  acceptance  waa  made  for  the  drawer's 
accommodation.  Lambert  v.  San^ordf  2  Blackf. 
137. 

240.  In  a  suit  by  the  indorsee  of  a  dishonored 
bill  against  the  acceptor,  the  indorser's  declarar 
lions,  made  while  he  owned  the  bill,  are  evidence 
for  the  defendant.    ShirUy  v.  Todd,  9  Greenl.  83. 

241.  In  an  action  by  the  indorser  against  the 
drawer,  the  letler  of  a  person  deceased,  stating 
that  he  had  returned  the  bill  with  protest  to  the 
plaintiff,  is  admissible  to  prove  that  the  plaintiff 
had  paid  the  bUL  Usher  ▼.  Gaitker,  2  Har.  ^ 
M'Hen.  457. 

242.  A  sold  a  bill  to  B,  and  received  his  note 
ibr  the  amount,  but  kept  the  bill,  by  agreement, 
as  security.  The  bill  was  protested;  the  drawer 
became  insolvent,  and  dividends  were  made  of  his 
property ;  but  A  did  not  attempt  to  recover  the 
amount  of  the  bill,  nor  to  obtain  a  dividend,  and 
relused  to  deliver  the  bill  to  B.  Held  that  A  was 
liable  ft»r  the  loss  caused  by  his  negligence. 
Ckilds  V.  Carp,  Paine,  285. 

243.  If  an  mdorser  comes  into  possession  of  the 
W  again,  he  shall,  prima  fade,  be  regarded  the 
hamafide  holder,  though  there  be  indorsements  in 
full  prior  to  the  one  to  him,  without  showing  any 
aeoeipt  or  indorsement  back  by  either  of  the  prior 
i^lorsees.  Z>ii^«i»  v.  United  StaUs^  3  Wheat.  172. 
Piemtet  v.  Curtu,  I  Sumner.  480. 

^.  A  bill  expressed  to  be  for  value  received, 
m  prima  facie  evidence  of  an  executed  considera- 
lioniripfid,  unless  proved  to  have  been  drawn  for  the 
aoooannodation  of  the  payee,  will  not  support  an 
action  by  the  drawer  against  the  payee,  nor  a  set^ 
off  in  &vor  of  the  drawer  against  the  payee.  Cox 
T.  Slade,  3  Dev.  8. 

5245.  Whef«  a  draft  was  drawn  on  A,  requesting 
him  to  pay  B  whatever  balance  might  come  into 
As  hand,  for  the  drawer's  account,  out  of  the 
•atate  of  a  deceased  person,  and  A  accepted  it,  *'  to 
pay  the  balance  when  received ; "  it  waa  held  that 
A  could  not  retain  a  part  of  the  money  received, 
in  discharge  of  any  claim  he  had  against  the 
drawer,  beyond  the  expense  of  collecting  the 
money ;  and  tj^at  it  was  immaterial  whether  B. 
when  he  received  the  draft,  knew  or  knegr  not  or 
a  claim  set  up  by  A.  which  waa  discovered  after 
the  acceptance.     Tqfi  v.  Ayludn,  14  Pick.  336. 

246.  In  an  action  on  an  acceptance  of  an  order 
drawn  for  the  proceeds  of  goods,  the  ^yee  must 
show  the  amount  of  the  proceeds  received  by  the 
acceptor.  A  general  acceptance  of  such  order  is 
merely  evidence  that  the  proceeds  of  the  goods, 
received  after  the  date  of  the  acceptance,  are  re- 
ceived to  the  use  of  the  payee.  AUdnson  y.  Monks, 
1  Cow.  691. 

247.  The  contents  of  a  letter  directed  to  an  in- 
dorser aJt  his  residence,  giving  him  notice  of  the 
diihonor  of  the  biUi  nia-7  be  proved  by  parol  y^ith- 


oat  noHfte  to  produce  the  original.    Faribaidi  v. 
Ely,  2  Dev.  67. 

248.  Notice  of  protest  majr  be  proved  with- 
out producing  the  written  notice.  Qffit  v.  Vick, 
Walker,  99. 

249.  In  an  action  on  a  bill,  absolute  in  its  terms, 
parol  evidence  is  not  admissible  to  show  that  it 
was  to  be  paid  only  on  a  contingency.  Cunning- 
kam  V.  WardweU,  3  Fairf.  466. 

250.  Damages  and  interest  on  a  bill  are  to  be 
assessed  according  to  the  law  of  the  place  where 
the  bill  was  drawn,  unless  it  were  drawn  with  a 
view  to  another  place.  Winikrop  v.  Pepoon,  I  Bay, 
468.  Anon.  2  Hayw.  2d0.  Sekermerhom  v.  Pel- 
ham,  C.  <k  N.  452.  Foden  v.  Sharp,  4  Johna.  183 
Haxdkurst  v.  Kean,  4  Yeates,  19.  Boyce  v.  Ed 
wards,  4  Pet.  123.  Golden  v.  Prinu,  3  Wash. 
C.  C.  316. 

251.  Where  a  bill  was  drawn  in  Nassau,  by  a 
resident  of  Charleston,  on  another  resident  of  that 
city,  and  by  him  accepted,  but  not  paid,  it  was  held 
that  neither  the  drawer  nor  acceptor  was  liable  for 
damages,  beyond  the  interest,  in  a  suit  brought  in 
Char&ston.  Bain  v.  Aekworth,  1  B«p.  Con.  Ct. 
107.    See  also  M*CandUsh  v.  Cruger,  2  Bay,  377. 

252.  If  a  drawer  knows  that  money  is  depre- 
ciated at  the  place  on  which  he  draws,  and  con- 
ceab  that  fact,  he  is  chargeable  with  interest  from 
the  date  of  the  draft.    Fowl  v.  Todd,  1  Bay,  177. 

253.  Interest  is  recoverable  of  an  acceptor  of  an 
inland  bill,  though  there  be  no  protest.  Ash  v. 
Brewlan,!  Bay,  243. 

254.  In  assumpsit  on  a  foreign  bill,  the  plaintiff 
shall  recover  as  much  as  will,  at  the  time  of  the 
verdict,  purchase  a  similar  bill.  Bryden  v.  Taylor, 
2  Har.  <&  J.  401. 

255.  In  New  York,  the  holder  of  a  bill,  drawn 
there  on  England,  and  returned  protested  for  non- 
payment, recovers  of  the  drawer  or  indorser  there 
the  contents  of  the  bill  at  the  rate  of  exchange  at 
the  time  of  the  notice  of  dishonor,  with  20  per 
cent,  damages  and  interest.  Graves  v.  Dash,  12 
Johns.  17— -reversing  Hendricks  v.  Franklin,  4 
Johns.  119.  Denston  v.  Henderson,  13  Johns.  2SSI, 
United  States  v.  Barker,  Paine,  156. 

256.  So  where  the  holder  sues  on.  the  protest 
for  non-acceptance,  he  recovers  the  same  damages, 
with  charges  of  protest.  Weldon  v.  Buck,  4  Jonns. 
144.  See  United  States  v.  Barker,  Paine,  156. 
Alitor,  in  Pennsylvania,  where  be  only  recovers 
interest  from  the  time  of  protest.  Taan  v.  Le  Gaux, 
I  Yeates,  204.     See  Morris  v.  Tarin,  1  Dall.  147. 

257.  But  where  a  bill  is  remitted  to  pay  a  pre- 
vious debt,  and  is  returned  protested,  these  dam- 
ages are  not  recoverable  from  the  remitter.  As 
he  incurs  the  hazard,  &c.,  of  remittance,  he  alone 
is  entitled  to  the  damages.  Thompson  v.  Robertson, 
4  Johns.  27.  Kenwojtky  v.  Hopkins,  1  Johns.  Cas. 
107.  S.  P.  Ckapnutn  v.  Steinmetz,  1  Dall.  261. 
Keppele  v.  Carr,  4  Dall.  157. 

ia8.  And  this  rule  was  applied  in  a  suit  by  C 
against  A,  where  a  bill  was  remitted  by  A  to  B, 
in  payment  of  a  previous  debt,  with  a  special 
indorsement  directmg  how  it  should  be  applied, 
and  after  non-payment  and  protest,  it  was  indorsed 
to  C  by  B,  with  notice  of  the  circumstances;  it 
being  held  that  C  could  stand  only  in  the  place 
of  B,  who,  after  protest,  was  merely  A's  agent, 
and  ought  to  have  returned  the  bill.  4  Johns,  ubi 
sup.  See  aJso  Brown  v.  Jackson,  1  Wash.  C.  C. 
512. 

259.  In  Pennsjrlvania,  the  jury  settles  the  ex- 
change, in  an  action  on  a  foreign  bill,  according 
to  the  rate  on  the  day  of  trial.  Taan  v.  Le  Gaux, 
1  Yeates,  204.  Cropper  y.  Kelson,  3  Wash.  C.  O. 
125. 

260.  In  Massachusetts,  (before  damages  were 
regi^ated  )>y  statute,^  the  bolder  of  a  foreign  bill 
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that  was  protested,  recovered  the  sum  for  which  it 
was  drawn,  with  six  per  cent,  interest,  and  chaxffes 
of  protest,  and  also  ten  per  cent,  damages,  with 
interest  thereon  from  the  time  when  payment  waa 
demanded  of  tlie  drawee ;  but  nothing  was  recov- 
ered for  reexchange.  Orimshaw  v.  Bender,  6 
Mass.  161.  Barclay  v.  JIf incAin,  ib.  162.  See  9 
Mass.  7. 

261.  In  South  Carolina,  ten  per  cent,  damages 
are  recovered  on  a  protested  bill  drawn  in  that 
state  on  a  resident  in  another  state,  though  the 
bill  is  not  returned.  Haztlhurst  v.  Ktan^  4  Yeates, 
19.  But  no  damages  can  be  recovered,  if  such 
bill  be  given  only  as  collateral  security  to  a  bot- 
tomry lx>nd.  ih. 

262.  Under  the  statute  of  Ken  tuck  v,  ten  per 
cent,  damages  are  not  recoverable  on  a  bill,  drawn 

^in  that  state  by  one  citizen  thereof  on  another, 
payable  in  another  state.  Clay  v.  Hopkins ,  3 
Marsh.  488.    See  Wood  v.  Bank,  7  Monr.  283. 

263.  To  charge  an  indorser  of  an  inland  bill, 
under  this  statute,  with  interest  and  damages,  the 
holder  must  proceed  according  to  the  law  mer- 
chant, or  give  written  notice  mat  the  bill  is  dis- 
honored.    Lawrence  v.  Raleton,  3  Bibb,  102. 

264.  In  Rhode  Island,  by  statute,  ten  per  cent, 
damages  are  recovered  on  foreign  bills  protested 
for  non-acceptance  or  non-payment,  with  interest 
and  charges  of  protest.  Brown  v.  Van  Braam,  3 
Dall.  344. 

265.  The  statute  damages,  in  North  Carolina, 
are  not  recoverable  on  the  protest  of  a  bill  which 
has  not  the  words  *'for  value  received.'*  Jinon, 
1  Taylor,  118.    2  Hay  w.  101. 

266.  A  bill  drawn  in  Tennessee  on  New  Orleans 
carries  interest  according  to  the  law  of  Louisiana. 
Cooper  V.  Sandford,  4  Ter£.  452. 

267.  Legal  interest,  in  Louisiana,  is  fixed ;  con- 
ventional interest  is  allowed,  if  it  do  not  exceed 
ten  per  cent.,  on  written  contracts.  But  a  custom 
of  New  Orleans  merchants  to  charge  eight  per  cent, 
damages  on  protested  bills,  was  held  to  be  illegal, 
and  not  to  be  enforced  on  bills  accepted  for  the 
drawer's  accommodation,  ib. 

268.  If  the  holder  receive  part  of  the  money 
from  the  acceptor,  after  protest  for  non-payment, 
the  claim  to  damages  against  the  indorser  is  re- 
duced pro  rata,  &ngor  Bank  v.  Hook,  5  Greenl. 
174. 

269.  Where  a  creditor,  having  goods  in  his  pos- 
session sufiicient  to  liquidate  the  greater  part  pf 
his  debt,  draws  upon  his  debtor  without  permission 
to  do  so,  who  refuses  to  accept,  in  consequence  of 
which  the  creditor  has  been  obliged  to  pay  ten 
per  cent,  damages,  it  seems  he  is  not  entitled  to 
recover  them  of  the  drawee.  Bmnert  v.  Potion, 
12  S.  &  R.  253. 

270.  No  damages  are  recoverable  where  one 
drawn  a  bill  on  himself.  After  acceptance,  it  is 
like  a  promissory  note.  M*CandlUk  v.  Cruger,  2 
Bay,  377. 

271.  If  the  principal  sum  due  on  a  protested  bill 
has  been  recovered,  and  the  judgment  satisfied, 
damages  cannot  be  recovered  in  another  action. 
Kenner  v.  Krnnedy,  4  Har.  &  J.  240. 

272.  In  assumpsit  against  the  acceptor  by  the 
payee  and  indorser  of  a  bill,  who  has  paid  it  with 
damages  and  costs,  he  cannot  recover  those  dam- 
ages, &«.,  unless  there  be  a  money  count  in  his 
declaration.     King  v.  PhiUips,  Peters  C.  C.  350. 

273.  Where  the  principal  and  interest  of  a  pro- 
tested bill  were  paid,  partly  by  the  drawer  and 

Krtly  by  his  surety,  with  an  express  reservation, 
the  holder,  of  his  right  to  demand  damages  of 
tlie  drawer,  it  was  held  that  such  payment  was 
not  a  bar  to  an   action  for  the  damages.     Tom- 
beckbee  Bank  v.  ^rattan,  7  Wend.  429. 
S^4.  A  drawer  who  has  paid  damages  on  a  bill 


pretestsd  fttr  non-payment,  dec.,  when  the  diai 

nad  funds  in  his  hands,  cannot  ofiWt  them  in  an 
action  by  such  drawee  against  him.    ArmMfong  v 
Brown,  1  Wash.  C.  C.  43.     See  also  Gallagher  t. 
Ruberts,  ib.  321. 

279.  Where  the  head  of  a  department  permitted 
a  bill,  drawn  on  him  by  an  authorixed  agent,  to  be 
protested,  under  a  mistake  of  a  fact  concerning  it, 
the  drawer  was  held  entitled  to  a  credit  for  the  dam- 
ages  paid  by  him  in  consequence  of  the  protest 
Armstrong  v.  United  States,  Gilpin,  427. 

276.  The  indorser  is  not  liable  for  the  costs  of  a 
suit  commenced  by  the  holder  against  the  acceptor, 
nor  for  commissions  paid  on  collection  of  part  of' 
the  money  from  him.  Bangor  Bank  v.  Uook,  6 
Greenl.  174.  . 

277.  A  subsequent  indorser  of  a  bill,  discounted 
for  the  drawer's  accommodation,  can  recover  of  a 

Erior  indorser  the  whole  amount  recovered  against 
im  by  the  holder,  or  paid  by  him  to  the  holder. 
Wood  V.  Repold,  3  Har.  &  J.  125. 

278.  The  acceptor  of  a  bill  is  not  liable  to  an 
indorser  for  the  costs  incurred  by  him  in  conse- 
quence   of  the  acceptor's    default  of   payment. 
Steele  v.  Sateyer,  2  M'Goid,  459.    Barnwell  v 
Mitehell,  2  Conn.  101. 

279.  Judgment  for  Commonwealth  Bank  notes 
cannot  be  rendered,  under  the  Kentucky  laws, 
against  the  drawer  of  an  inland  bill,  though  the 
consideration  of  the  bill  was  paper  of  that  bank. 
Hager  v.  Boswell,  4  J.  J.  Manh.  61.  See  Baiik 
Notes,  III. 
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1.  Where  the  particulars  of  the  plaintiff's  de- 
mand are  not  disclosed  in  the  declaration,  the 
defendant  may  call  on  him  to  exhibit  them.  And 
the  plaintiff  may  call  on  the  defendant  for  the 
particulars  of  his  set-off,  if  thev  are  not  specified 
in  the  plea  or  the  notice.  Mercer  v.  Sayre,  3 
Johns.  248. 

2.  A  bill  of  particulars  may  be  demanded  by  the 
defendant  before  appearance.  Roosevelt  v.  Gardi* 
nier,  2  Cow.  463.  And  a  defendant  may  refuse  to 
plead  until  it  is  filed.  Davis  v.  Hunt,  2  Bailer, 
416. 

3.  In  South  Carolina,  if  the  plaintiff  have  onlj 
a  count  for  money  had  and  received,  he  must  tio 
a  statement  of  particulars,  or  otherwise  give  the 
defendant  notice  of  the  nature  of  his  demand,  or 
the  court  will  dismiss  the  action.     Smyth  v.  Lehie, 

1  Rep.  Con.  Ct.  240.    See  also  Barton  v.  DmUap, 

2  ib.  140. 

4.  But  it  is  too  late,  afler  pleading  to  the  merits, 
to  object  to  the  want  of  such  statement,  or  to  a 
defect  in  it.     Long  v.  Kinard,  Harper,  48. 

5.  In  an  action  oy  summarv  process,  the  plain- 
tiff cannot,  even  afler  the  defendant  has  pleaded, 

S*  ve  evidence  of  a  special  promise  distinct  from 
at  set  forth  in  the  process.    M* Daniel  v.  Scog' 
gins,  2  Rep.  Con.  Ct.  227. 

6.  In  New  Jersey,  the  defendai^  is  not  bound 
to  plead,  in  such  case,  until  a  bill  of  particulars  is 
furnished.     Whittle  v.  Vaneh,  2  Pen.  636. 

7.  A  clause  in  a  bill,  stating  that  the  defendant 
had  received  **  divers  oth^r  sums  of  money  of 
divers  persons,*'  is  too  general,  ib. 

8.  A  bill  stating  that  the  action  is  for  bank 
notes,  specifying  the  denomination  of  part  of  them, 
and  describing  the  rest  as  "  bank  bills  current  in 
the  commonwealth,  amounting  to  $500," — and 
for  "  two  checks  on  Boston  ranks  amounting  to 
$250," —  is  wholly  insufficient,  and  justifies  a  non* 
suit.     Babcuck  V.  Thompson,  3  Pick.  449. 

9.  A  bill  having  been  produced  unaer  the  hand 
of  the  plaintiff's  attorney,  parol  evidence  of  the 
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demand  tlieieof  mar  be  giyen,    Clinton  ▼.  Lyon, 
2  Pen.  1036. 

10.  An  order  for  the  plaintiff  to  farnish  a  bill 
of  particulars  is  not  grranted,  in  New  York,  without 
an  affidavit  showing  the  necessity  of  such  an  order. 
WiUis  ▼.  BaUey,  19  Johns.  W8. 

11.  An  order  for  such  bill  should  direct  the 
plaintiff  to  deliver  one  at  a  eiven  day^  or  then 
show  cause  why  he  has  not.  If  no  cause  is  shown, 
the  order  becomes  absolute,  and  the  defendant 
may  move  for  a  non  pros,  unless  a  bill  is  delivered. 
Brewst/T  v.  SackeU,  1  Cow.  571.  See  FUurot  v. 
Durand,  14  Johns.  329. 

V2.  Or,  when  the  order  becomes  absolute,  the 
delendimt  may  move  for  a  rule  that  the  bill  be 
furnished  within  a  certain  time,  and  costs  of  the 
motion  be  paid  by  the  plaintiff,  or  that  judflrment 
of  non  fros,  be  entered.  May  v.  -RtchartUon,  4 
Cow.  bb. 

13.  Afiet  regular  noffee  of  a  motion  for  a  non 
nro§.  in  snch  case,  if  the  plaintiff  furnish  a  bill, 
tt  is  a  sufficient  answer  to  the  application,  pro- 
vided the  costs  are  paid  up  to  that  time ;  otherwise 
not.  Symonds  v.  Craw,  o  Cow.  279.  A  plaintiff 
may  be  non-prossed  %a  to  the  general  counts,  for 
not  furnishing  a  bill,  and  be  allowed  to  proceed 
on  his  special  count,  ib. 

14.  Though  an  order  for  a  bill,  staving  proceed- 
ings absolutely  till  it  is  delivered,  is  irregular,  and 
may  be  vacated,  Hazard  v.  Henry y  2  Cow.  587, 
yet  it  stays  proceedings  in  the  mean  time.  Booso* 
veil  V.  Gardinier,  2  Cow.  463. 

15.  An  order  nisi  for  a  bill  is  not  a  stay  of  pro- 
ceedings unless  a  stay  is  directed  by  it.  Vermont 
Academy  v.  Landon,  2  Wend.  620.  An  order  for 
a  bill  may  be  made  at  any  time  before  trial ;  but, 
when  applied  for  by  the  defendant  after  issue 
joined,  a  good  excuse  for  the  dela^  is  required, 
and  he  must  satisfy  the  court  that  his  object  is  not 
farther  delay.  Andrews  y.  deavdand.  3  Wend. 
437. 

16.  The  omission,  in  the  title  to  an  order  for  a  bill, 
of  the  initials  of  the  middle  names  of*  one  of  the 
plaintiffs,  is  not  such  a  misentitting  as  renders  the 
order  void.    RooseoeU  v.  Gardinier,  2  Cow.  463. 

17.  An  order  for  a  bill  nisi,  with  a  stay  of  pro- 
ceedings, eeases  to  operate  as  a  stay, 'if  a  per- 
emptory order  be  not  afterwards  made.  Fassett  v. 
Dorr,  11  Wend.  177. 

18.  After  a  peremptory  order  for  a  bill  is  served, 
the  plaintiff  has  twenty-four  hours  to  furnish  it ; 
and  a  motion  for  judgment  of  non  pros,  before 
that  time  has  elapsed  will  be  denied,  with  costs. 
Harmon  v.  GUner,  10  Wend.  617. 

19.  Where  an  interlocutory  order  for  a  bill  is 
made,  and  that  proceeding  stay  in  the  mean  time, 
and  a  peremptory  order  is  afterwards  made,  the 
plaintiff  cannot  proceed  until  he  delivers  the  bill : 
the  defendant  is  not  obliged  to  serve  the  final 
order.     Rowan  v.  Merritt,  9  Wend.  443. 

20.  The  party,  under  an*  order  for  a  bill,  must 
state  the  time  when  the  items  of  his  demand 
arose,  with  as  much  particularity  as  possible.  If 
he  cannot  give  the  day,  hq  should  give  the  month. 

Sear,   Ac.    Humphry  v.  Cottleyou,  4  Cow.  54. 
.  P.  Long  V.  Kimard,  Harper,  48. 

21.  Evidence  of  work  done  before  1821  was  held 
to  be  inadmissible  under  a  bill  specifying  it  to 
have  been  done  in  April  of  that  year,  ^uin  v. 
Jistor,  2  Wend.  577. 

22.  Where  the  defendant's  attorney  requested 
of  thcattorney  of  the  plaintiff  a  bill  ofparticulars, 
and  the  latter  wrote  to  him  that  the  claim  was  on 
the  note  specified  in  the  declaration,  and  no  order 
for  a  bill  was  obtained,  it  was  held  that  the  plain- 
tiff was  bound  by  the  letter,  as  a  bill  of  particu- 
lars     Willuims  v.  Jillen,  7  Cow.  316. 

83.  Under  the  Virginia  ttatate,  an  aecoant  filed 


in  an  action  of  indthUatus  assumpsit^  which  gives 
notice  of  the  character  of  the  claim,  is  sufficient, 
though  made  up  of  various  items  of  which  no  no- 
tice IS  given.    Moore  v.  Mauro,  4  Rand.  488. 

24.  If  the  plaintiff,  in  an  action  of  assumpsit, 
files  an  account  in  court  containing  the  items  of 
his  claim  against  the  defendant,  he  is  precluded 
from  going  into  evidence  to  establish  his  claim,  in 
a  manner  different  from  that  in  which  he  has 
elected  by  his  account  to  consider  the  defendant 
his  debtor.  Dt  Sobry  v.  Db  Laistre,  2  Har.  &,  J. 
223. 

25.  A  bill  need  not  be  as  speeial  as  a  count  on 
a  special  contract ;  it  is  sufficiently  definite  if  it 
apprize  the  other  side  of  the  evidence  that  is  to  be 
offered,  so  that  he  cannot  mistake  as  to  his  prep- 
aration to  resist  the  claim.  Smith  v.  Hicks,  5 
Wend.  51.  Chesapeake,  ^^.  Canal  Co.  v.  Knapp, 
9  Pet.  541.     See  3  Pick.  449. 

26.  If  there  be  no  surprise  on  the  other  side,  the 
plaintiff  will  not  be  nonsuited,  nor  the  defendant's 
defence  excluded,  on  account  of  some  variances 
between  the  bill  and  the  evidence,  ib.  MJfair  v. 
GUbert,  3  Wend.  346. 

27.  Thus,  where  a  bill  stated  the  demand  to  be 
for  moneys  received  by  th^  defendant  to  the  use 
of  the  plaintiff 's  testator,  and  the  amount  to  be 
f605,  63  cts.,  and  set  forth  the  foundation  of  the 
claim;  evidence  that  the  defendant  received 
$644,  45  cts.  on  the  same  account  was  held  to  be 
an  immaterial  variance.    5  Wend.  51. 

7&,  So  where  the  bill  described  notes  as  on  in- 
terest from  the  date,  and  the  proof  did  not  support 
the  sutement.    3  Wend.  346. 

29.  So  where  the  bill  stated  that  the  action  was 
for  money  had  and  received  bv  the  defendant  of 
A,  on  a  note  made  to  A  by  B,  for  $300,  dated, 
&c.,  payable  to  A,  or  order,  at  a  certain  bank, 
which  note  was  indorsed  by  A,  and  afterwards  bv 
the  plaintiff  and  by  the  defendant,  and  on  which 
note  the  defendant  received  $300  from  A,  ajid 
also  the  same  sum,  with  costs,  olc,  from  the  plain- 
tiff, and  the  evidence  was  not  that  of  a  payment 
in  fact  by  A,  but  a  transaction  which  amounted  to 
a  payment  in  law,  or  a  discharge  or  release  of  the 
sum  of  $300.     Brown  v.  WilUams,  4  Wend.  360. 

30.  So  where  a  bill  sets  forth  the  plaintiff's 
claim  to  be  for  money  paid  on  a  note  signed  for 
the  defendant's  accommodation,  and  the  proof  is  a 
conveyance  of  land  in  satisfaction  of  the  note. 
Bowney  v.  Seely,  2  Wend.  481.  See  Assumpsit, 
IV.  vL(a.) 

31.  So  where,  in  an  action  bv  an  indorsee  against 
the  indorser  of  a  note,  the  bill  states  the  indorse- 
ment in  blank,  and  the  blank  is  filled  at  the  trial. 
JVbrris  v.  Badger,  6  Cow.  449. 

32.  Where  the  declaration  was  on  a  note  against 
the  defendant  alone,  with  the  money  counts,  and 
the  plaintiff,  in  his  bill,  claimed  only  the  i|ete, 
whicn  was  proved  by  the  defendant  to  be  usuri- 
ous and  void,  by  showing  that  it  was  given  for  a 
note  and  account  due  to  the  plaintiff  from  the  de* 
fendant  and  another,  and  included  usurious  inter- 
est for  delay  of  payment,  the  plaintiff  was  allowed 
to  recover  the  amount  of  the  original  note  and  ac- 
count, there  being  no  plea  in  abatement.  Wit- 
Hams  V.  Alien,  7  Cow.  316. 

33.  Where  one  of  several  joint  debtors  is  sued 
alone,  and  does  not  plead  the  non-joinder  in  abate- 
ment but  pleads  in  bar,  the  bill  of  particulars  may 
run  against  him  without  mentioning  his  co-debtors. 
Goy  V.  Cary,  9  Cow.  44. 

34.  A  variance  between  the  bill  and  the  proof 
must  be  taken  at  the  trial,  or  it  will  not  be  con- 
sidered  on  a  hearing  of  the  case  on  motion  for  new 
trial,  Ac.    Smith  v.  Hieks,  1  Wend.  202. 

35.  Such  variance  as  to  the  amount  claimed  by 
the  plaintiff  is  not  material,  provided  the  amonnt 
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proved  is  not  greater  than  that  which  is  stated  in 
the  bill.     Edwards  v.  Ford^  2  Bailey,  461. 

36.  The  bill  is  not  a  part  of  the  record ;  and, 
where  evidence  is  given  which  supports  the  dec- 
laration, it  is  not  a  cause  for  nonsuit  that  it  does 
not  agree  with  the  bill.  DtnU  y.  HwU^  2  Bailej, 
412. 

37.  But  evidence  of  demands  not  contained  in 
the  bill  may  be  objected  to.  ib. 

38.  Where  the  plaintiff,  in  an  action  of  ojMcmp- 
sit  for  money  paid,  famished  a  bill,  in  the  form 
of  an  account,  snowing  the  quantities  of  di^rent 
kinds  of  ff'^'^  purchased  for  the  defendant^  the 
persons  of  whom'  he  purchased,  the  dnies  of  the 
purchases,  the  price,  the  places  where,  times 
when,  and  persons  bp^  whom,  the  grain  was  deliv- 
ered, the  expense  or  transportation  and  the  com- 
missions claimed,  it  was  held  to  be  sufficient. 
London  v.  Sage,  11  Conn.  302. 

2&.  Where  there  is  a  count  on  a  note,  and  also 
the  money  counts,  and  a  count  for  work,  labor, 
and  services,  the  l>ill  need  not  specify  the  note 
declared  on.  People  v.  Monroe  C.  P,  4  Wend. 
200. 

40.  When  an  account  has  been  already  deliv- 
ered, the  party  may  refer  to  it  ip  his  bill,  without 
restating  the  items ;  and  this  will  be  sufficiently 
definite.     Goodrich  v.  James,  1  Wend.  289. 

41.  If  a  declaration  refers,  for  a  description  of 
the  charges  sued  for,  to  an  account  filed,  when 
none  is  fued,  the  plaintiff  cannot  recover.  Turner 
▼.  Jenkins,  1  Har.  &  Gill,  161. 

42.  A  claim  arising  on  an  agreement  by  a  mort- 
gagee to  sell  the  mortgaged  premises,  and,  after 
dedupting  the  amount  due  to  nimself,  to  pay  the 
surplus  to  the  mortgagor,  may  be  recovered  on 
the  money  counts,  though  there  be  a  bill  of  par- 
ticulars referring  to  the  agreement  set  forth  in  the 
special  count,     tfess  v.  Foz^  10  Wend.  436. 

43.  A  pi'tv  giving  a  bill,  under  a  judge's  order, 
is  not  obliged  to  furnish  evidence  against  himself; 
the  bill,  in  practice,  is  considered  as  a  part  of  the 
pleadings.  BriU'mgham  v.  Stevens,  IHall,  3dl. 
It  is  not  to  be  regarded  as  an  admission;  and 
therefore  a  bill  of  the  defendant's  set-off  cannot 
be  used  as  evidence  for  the  plaintiff,  ib, 

44.  The  plaintiff  is  not  obliged  to  set  forth,  in 
his  bill,  credits  or  payments  made  hythe  defend- 
ant.   Ryckman  v.  Htught,  15  Johns.  222. 

45.  And  though  no  charge  of  money  paid  is  in- 
serted in  his  btll,  yet  he  may  prove  money  paid 
by  way  of  rebutting  evidence  produced  by  tne  de- 
fendant.   Brown  v.  Denison,  2  Wend.  593. 

46.  Where  the  defendant,  in  resisting  the  plain- 
tiff's demand,  as  set  out  in  his  bill,  gives  evidence 
that  supports  the  plaintiff's  declaration,  though 
Rich  evidence  is  out  of  the  bill,  yet  the  plaintiff 
may  recover  upon  it.  WiUiams  v.  Allen,  7  Cow. 
316. 

47.  Where  an  item  in  a  bill  was,  <«  To  12,000 
yards  of  hard-pan  excavation,  $3600,"  the  plain- 
tiff was  not  held  to  thirty  cents  per  yard,  but  was 
allowed  to  recover  beyond  that  price  ;  the  defend- 
ant haviuff  come  to  trial  prepared  to  contest  the 
value  of  ue  work,  thereby  snowing  that  he  had 
not  been  misled.  Dubois  v.  JhUaware  Co.  12 
Wend.  334. 

48.  If  a  bill  is  unsattsfactoiy  and  defective,  the 
party  to  whom  it  is  delivered  may  ol^tain  an  order 
for  further  particulars.  Goodrich  v.  James,  1 
Wend.  289. 

49.  A  bill  is  amendable,  like  a  declaration.  Bab' 
cock  V.  TTiompson,  3  Pick.  449. 

50.  Afler  a  cause  is  at  issue,  and  noticed  for 
trial  three  times,  a  judge  at  chambers  has  no  au- 
thority to  allow  an  amendment  of  the  plaintiff's 
bill ;  It  can  be  allowed  only  by  the  court.  FulUr 
r.  Jtsoffsvsft,  4  Cow.  144. 


51.  The  plaintiff,  afVer  his  cause  was  inoi^  n 
new  trial  granted,  and  two  notices  of  trial  afler« 


the  motion ;  the  cause  being  noticed  for  trial  at 
the  time  of  the  amendment.  ^Muon  v.  Vsedstt 
4  Cow.  503. 

52.  A  bill  voluntarily  delivered,  without  an  or- 
der from  a  judge,  does  not,  per  se,  enlarge  tbe 
time  for  pleading.  IVebster  w.  Schuyler,  o  Cow. 
595. 

53.  Afler  service  of  a  bill,  the  defendant  has  the 
same  time  to  plead,  as  he  had  on  the  day  of  serving 
the  alternative  order.  MulkoUmd  v.  Van  Fins, 
8  Cow.  132. 

54.  A  bill  of  particulars  may  be  demanded  and 
allowed  in  an  action  of  trover.  Hungry  v.  Cot- 
Usuou,  4  Cow.  54. 

55.  And  in  real  actions,  the  same  as  in  ejeot- 
ment  Viseher  v.  Conant,  4  Cow.  396.  If  the  ten- 
ant wish  more  de6nite  knowledge  of  the  extent 
of  the  demandant's  claims,  than  the  count  fur- 
nishes, he  should  obtain  a  bill.  ib. 

56.  In  an  indictment  for  a  libel  that  contained 
general  charges  of  official  misconduct  against  a 
magistrate,  tne  defendant,  offering  to  give  the 
trutn  in  evidence,  was  required  to  file  a  bill  of 
particulars,  and  was  not  permitted  to  give  in  evi- 
dence any  instance  of  misconduct  not  definitely 
specified  in  the  bill.  ComMonweaUh  r,  SmeUing, 
15  Pick.  321. 

See  Barratrt. 


BLASPHEMY. 

1.  Blasphemy  against  God,  and  eontamelioM 
reproaches  and  profane  ridicule  of  Christ  or  the 
Holy  Scriptures,  are  punishable  at  common  law, 
whether  uttered  bywords  or  writing.  People  t. 
Elegies,  8  Johns.  290. 

2.  Malicious  reviling  of  Christianity  is  an  hi- 
dictabte  ofibnce  at  common  law.  Updegropk  ^ 
Commonwealth,  11  8.  &  R.  394. 

3.  Under  the  Pennsylvania  statute  of  1700,  it  la 
necessary  to  aver  in  the  indictment  that  the  wovda 
were  uttered  profanely ;  fhir  promulgation  of  epi» 
ions  respecting  religion  not  being  enminal.  ib. 


BOND. 

I.  Exeeution,  DdsDery,  Validily,  and  ConstruO' 

tion. 
IL  Oft^fdal  Bonds;  Actions  thereon.  Plead- 
ing, &>c.  (a.)  Ingensral,  (b.)  Collectors 
and  disbursing  Qficers.  (c.)  Coroners. 
(d.)  Sherifs.  (e.)  Deputy  Sheriffs  and 
JaiUrs,  (f.)  Constables,  (g.)  Clerks, 
&o.  qf  Courts.  (  h.)  Marshals  and  Depw 
ty  Marshals,    (i.)  Postmasters. 

III.  Forthcoming  Bonds, 

IV.  Bond,  and  Warrasd  ofAtbsmey  to  eatress 

Judgment. 
y.  Band  for  Conveyance  of  Real  Estate. 
YI.  Remedy  on  Bonds,  and  how  the  Condition 

thereof  may  be  saved  or  forfeited. 
YII.   Of  the  proper  Parties  to  SuiU  on  Bonds,  and 
of  third  Persons  siting  in  the  J^ame  of  the 
Obligee. 
YIII.  Plsaduig,  and  Evidence  m  Suits  on  Bonds. 

I.  Cf  the  Execution,  DOivery,  Validily,  and  Con- 
.  siruetion  of  Bonds, 

1.  The  term  "  bond,*'  or  «  obligation,"  or  «  wri 
ting  obligatory,"  ex  vi  ««rt«ini,  imports  a  sealed  in 
strument    Cantey  v.  Duren,  Harper,  434.    Toj^ 
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V.  O&Mer,  2  8.  ds  R.  502.    DmiUm  t.  Adamt,  6 
Verm.  40.    I>emtf^vBu//ttt,l  Blaokf.  241.    Sfcui- 
iwr  Y.  JlPCartn,  2  Porter,  19.    Barman  ?.  Aitr- 
flwn,  I  Bald.  1:29. 
8ee  Seal. 

2.  Bv  the  Kentucky  statute  of  1812^  all  writing! 
tiiereaAer  executed  without  leal,  stipulating  lor 
the  payment  of  money  or  property,  or  for  the  per- 
Ibrmance  of  any  act  or  acts,  duty  or  duties,  Bnall 
be  placed  upon  the  same  footing  with  sealed  wri- 
tings containing  the  like  stipulations,  and  to  all 
intents  and  purposes  shall  hare  the  same  force 
and  effect,  and  the  same  species  of  action  may  be 
(bunded  on  them,  as  if  sealed.  Hughes  v,  Pmrktt 
4  Bibb,  60.    HandUy  y.  Rankitiy  4  Monr.  556. 

3.  A  declaration,  averring  that  a  bond  was 
sealed  with  the  seals  of  a  company,  is  rood ;  and 
a  further  averment  that  it  was  signed  by  one  of 
the  firm,  will  be  rejected  as  surplusage.  Curd  v. 
Foru,  2  Marsh.  119. 

4.  Though  the  obligor  signs  and  seals  the  bond 
In  the  space  between  the  penal  part  and  the  con- 
dition, yet  the  condition  is  a  part  of  the  instru- 
ment. Reed  v.  Drake,  7  Wend.  345.  See  also 
Jhrgenbright  ▼.  CamvheU,  3  H.  dk  M.  144. 

5.  Though  a  bond  be  written  as  if  to  be  exe- 
cuted by  two  or  more  Joint  and  several  obligors, 
and  is  executed  by  pa^only,  yet  it  is  valid  against 
those  who  execute  it.  Adams  v.  Bean,  12  Mass. 
139.     CutUr  V.  Wkittemare,  10  Mass.  442. 

6.  But  where  a  bond  is  written  as  if  two  sore- 
ties  were  to  execute  it,  and  one  only  does  so,  it 
will  not  bind  him,  unless  it  be  proved  that  he  dis- 
pensed with  the  execution  by  the  other.  Sharp 
y.  Uaiied  Siates.A  Watts,  21. 

7.  And  where  a  bond  is  executed  by  the  sore- 
ties  only,  and  not  by  the  ^ty  named  as  principal, 
it  does  not  bind  the  sureties.  fVood  v.  Irashbum, 
2  Pick.  24.    Bean,  v.  Parker,  17  Mass.  591. 

8eeApPBAL,464.465.503.  537.  12  S.  d[.  R.  306. 

8.  A  bond  signed  in  the  name  of  a  firm,  with 
one  seal  only,  m  the  bond  of  the  partner  who 
■igned  it    BuUom  v.  Hampson,  Wright,  93. 

9.  Although  the  name  of  a  party  is  not  men- 
#oned  in  a  bond,  yet  if  he  sign  and  seal  it,  he  will 
hB  bound.  MmrUn  v.  DorUk^  1  Stew.  479.  WU- 
Umms  V.  Qreer,  4  Hayw.  239.  CampbeU  v.  Camp- 
leU,  Brayt.  38.  8Ume  ▼.  H^iUan,  4  M'Cord,  203. 
Joyner  v.  Cooper,  2  Bailey,  199.  FuUon*s  ease,  7 
Cow.  484.  BartUy  v.  Yaies,  2  H.  &  M.  386. 
9miih  ▼.  Crooker,  &  Mass.  538.  BeaU  v.  WUson, 
4  Munf  380.  Vanhook  v.  Bmmett,  4  Dev.  272. 
Blakey  v.  Blakey,  2  Dana,  468. 

10.-  A  paper  signed  and  sealed  in  blank,  with 
verbal  authority  to  fill  it  op,  which  is  afterwards 
done,  is  void  as  to  the  party  so  signing,  Ac.,  unless 
he  aherwards  deliver  it,  or  acknowledge  and  adopt 
it.  Gilbert  v,  JhUhony,  1  Yerg.  69.  Wytuu  v. 
Governor,  ib.  149.  Byers  v.  ^Oanakm^  6  Gill 
He  Johns  250.  Perrunter  v.  Jf  Darnel,  1  Hill, 
267.  Baud  v.  Bovd,  2  N.  ds  M.  125.  UnUed 
Stittes  V.  ftelson,  2  Brock.  64.  Ayres  v.  Harness, 
I  Ham.  368.  M'Kee  v.  Hieks,  2  Dev.  379.  Con- 
tra, IVUey  V.  Moor,  17  S.  &  R.  438.  Alteration 
OF  Instrunxnts,  31.  See  also  SigfrUd  v.  Levan, 
6  S.  ds  R.  308.  Franklin  Bank  v.  Bartlet, 
Wright,  742. 

11.  Acknowledging  his  signature,  on  being  in- 
quired of,  without  intimating  that  he  did  not  con- 
sider himself  bound,  is  sufficient  to  bind  the  party 
so  signing  and  sealing.  Byers  v.  JifClanahan,  6 
Gill  &  Johns.  250.  See  Maupin  v.  muting,  1 
Call,  224.    Appeal,  506.  509. 

12.  If  a  bond  is  executed  jointly  and  severally 
by  three,  and  an  alteration  is  made  in  it  by  con- 
sent of  two,  in  the  absence  of  the  third,  and  the 
obligee  afterwards  erases  the  signature  and  seal  of 
the  third,  without  the  consent  of  the  others^  the 
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bond  is  void.  Dewey  v.  Bradbury,  1  TjXtt,  186. 
S.  P.  Late  V.  Shoape,  Walker,  508.  See  Altera- 
tion, d:c. 

13.  If  the  name  of  an  obligor  be  signed  without 
his  authority,  yet  if  he  afterwardn  acknowledge 
the  bond  to  be  his,  he  will  be  bound.  Hill  v. 
Scales,  7  Yerg.  410. 

14.  A  bonuexecuted  by  nine  persons,  on  certain 
terms  and  conditions,  ana  afterwards  delivered  by 
five  of  them,  without  the  knowledge  or  consent 
of  (he  other  four,  on  conditions  and  terms  diflbr- 
eot  from  the  original  stipulations,  does  not  bind 
the  latter.    Lovett  v.  Adams,  3  Wend.  380. 

15.  When  obligors  acknowledge  themselves  to 
be  severally  indebted,  the  bond  may  be  good  as  to 
part  of  them,  and  void  as  to  the  others.  Dickey 
V.  Sleeper,  13  Mass.  244. 

16.  A  bond  may  be  executed  by  an  attorney 
thereto  lawfully  authorized.  M'Candlish  v.  Hop- 
kins, 6  Call,  206.  But  such  authority  must  be 
under  seal.     Delius  v.  Cawtkome,  2  Dev.  90. 

17.  A  bond  signed  by  <<A,"  (l.  s.)  "  for  fi,  C,  and 
D,"  is  sufficiently  executed  as  the  bond  of  B,  C, 
and  D,  by  their  agent,  although  only  one  seal  is 
used.    Martin  v.  Dortch,  1  Stew.  479. 

18.  An  indorsement  on  a  bond,  signed  by  the 
parties,  is  to  be  taken  as  part  thereof,  though 
made  at  a  day  after  the  original  execution.  Sher- 
mer  v.  Beale,  1  Wash.  11.  So  of  a  memorandum 
on  a  bond,  operating  in  favor  of  the  obligor,  signed 
by  the  obliflree,  though  without  a  date.  Gordon 
V.  Fraxier,  2  Wash.  130. 

19.  These  words  — ''  the  amount  to  be  paid  in 
notes  on  the  bank  of  K.**  —  written  across  the 
end  of  a  bond  for  payment  of  $100.  constitute  a 
part  of  the  contract.  Osbams  v.  Fulton,  1  Blackf. 
234. 

20  A  plea  to  an  action  on  a  bond,  that  the  pa- 
per was  blank  when  signed,  and  so  is  not  the 
defendant's  deed,  is  bad ;  for  the  obligation  takes 
effin^t  from  the  delivery.  Loekkart  v.  RoberU,  3 
Bibb,  361. 

21.  A  and  B  sent  to  O,  by  mail,  a  bond,  obli 
mting  themselves  to  pay  O  and  P  all  the  money 
Uiey  should  be  obliged  to  pay  in  consequence  of 
becoming  bail  for  K.  P  reftised  to  become  bail, 
and  O,  by  nndertaking  to  indemnify  Q,  induced 
him  to  become  bail  jointly  with  O.  K  having 
avoided,  O  paid  the  amount  of  the  recognizance. 
P  assigned  to  O  his  right,  dbo.,  in  the  bond  given 
by  A  and  B,  and  a  suit  was  brought  upon  it 
against  the  obligors.  Held  that  there  was  a  de> 
livery  of  the  bond,  and  an  acceptance  of  it  by  O 
and  P,  and  that  the  obligors  were  liable  to  the 
Joint  action  of  O  and  P,  for  the  benefit  of  O.  Bird 
v.  fTashbum,  10  Pick.  223. 

22.  If  the  obligor,  after  signing  and  sealing  the 
bond,  hold  it  out  in  his  hano,  and  say  to  the  obli- 
gee, "Hera  is  your  bond;  what  shall  I  dojirith 
It' "  this  is  a  sufficient  delivery,  thooch  it  never 
oomes  to  the  actual  possession  of  the  obligee. 
FoUy  V.  Vantuyl,  4  Halst  153.  See  6  Gill  & 
Johns.  260. 

23.  The  possession  of  a  bond  by  the  obligee  is 

rima  faeie  evidence  of  a  delivery.    Ctark  v.  Ray, 
Har.  &  J.  39B.     Union  Bank  v.  Ridgely,  1  Har. 
&  Gill,  324.  ^      ^,. 

24.  Where  a  bond  is  not  delivered  to  the  obli- 


jim,7Pick.91.    Seeal80>Vft*y.Creen,3Dev.291. 

25.  Where  the  obligor  delivered  the  bond  to  a 
third  person,  to  be  delivered  to  the  obligpe,  who 
never  received  it,  it  was  held  not  to  be  bindmg. 
State  V.  Oden,  2  Har.  ^  J.  108,  noU. 

26.  A  bond  cannot  be  delivered  to  the  obligee, 
or  to  one  of  several  obligees,  as  an  escrow }  and  4 
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delivery  to  ^ne  obligee  w  a  delivery  to  all.    Mosa 
V.  RiddU,  5  Cranch,  351. 

27.  Bat  it  maj  be  delivered  to  the  principal  ob- 
ligor, as  an  escrow,  by  a  surety.  Pmdmg  v.  Uni- 
M  StaUs,  4  Cranch,  319. 

28.  If,  at  the  time  of  ezeeuting  a  bond,  one 
of  the  oblieors,  in  presence  of  some  of  the  others, 
savs,  "  Vie  acknowledge  this  instrument,  but 
otoers  are  to  sijgrn  it,"  a  jaiy  may  infer  therefrom 
that  it  was  delivered  as  an  escrow,  by  all  the  ob- 
ligors then  present  ib,  ' 

29.  Where  B  executes  a  bond  as  surety  for  A, 
and  delivers  it  as  an  escrow,  on  condition  that  C 
shall  ezeoate  it  as  co-surety,  and  C  executes  and 
delivers  it  as  an  escrow,  on  condition  that  D  shall 
also  join  therein  as  co-sure^,  but  O  does  not  unite 
in  the  bond ;  neither  B  nor  (5  is  liable  in  law  or  equi- 
ty. J^tii^  V.  Smith,  3  Leigh,  167.  S.  P.  Tindal 
V.  Brifhtf  Minor,  103. 

30.  If  a  bond  is  delivered  on  the  day  of  its  date, 
and  accepted  conditionally,  to  become  absolute 
when  the  sufficiency  of  the  sureties  shall  be  certi- 
fied by  A,  A's  subsequent  certificate  will  make  it 
a  valid  delivery  and  acceptance  from  the  date  of 
the  bond.  -  Seymour  v.  Van  Slyek,  8  Wend.  414. 

31.  If  an  obligee  once  accept  a  bond,  he  cannot 
afterwards  disagree  to  it,  so  as  to  make  it  void. 
Bank  of  Jfetffbem  v.  Fugh,  1  Hawks,  19a 

33.  A  consideration  is  not,  by  the  common  law, 
necessarv  to  the  validity  of  a  bond.  Page  v.  TVu* 
fanif  2  Mass.  159.  Vrooman  v.  Fkehs,  2  Johns. 
177.  Dorr  v.  Muneell,  13  Johns.  430.  Letter  v. 
Zacharyy  1  Car.  Law  Repos.  381.  Roper  v.  Stone, 
Cooke,  499.  Cross  v.  Gabeau,  1  Bailey,  213.  Qvv 
V.  McLean,  1  Dev.  46.  OnAe  v.  Fotoler,  3  J.  J. 
Marsh.  473.    HoUridf^e  v.  ^llin,  2  Root,  139. 

33.  Failure  of  consideration  is  no  defence  to  an 
action  on  a  bond^  Dorian  v.  Sammis,  2  Johns. 
179 y  note,  Vrooman y.  Pkdps,2Johvm,  177.  Dorr 
V.  Munsdl,  13  Johns.  430.  CoHTaA,  Thompson  v. 
MCord,  3  Bay,  76. 

34.  The  revised  statutes  of  .New  Yoik  have  al- 
tered the  law  in  this  particular.  Case  v.  Bough- 
ton,  11  Wend.  106.  So,  b^  statute  of  Indiana, 
want  or  fiiilure  of  consideration  is  a  good  defence 
to  an  action  on  a  bond.  Leonard  v.  Bates,  1 
Blackf  173.  Flack  v.  Cunningham,  ib.  107.  3ib. 
131.  502.  Total  failure  of  consideration,  but  not 
partial,  is  also  a  defence  under  a  statute  of  Ken- 
tucky. Peebles  v.  St^hens,  1  Bibb,  500.  Minor 
V.  Kelly,  5  Monr.  273.  See  also  Rudd  v.  Hanna, 
4  Monr.  531.  Coyle  v.  Fowler,  3  J.  J.  Marsh.  473. 
Addis.  10.  236. 

35.  Fraudulent  representations,  made  by  the 
obligee,  as  to  the  consideration  for  which  a  bond 
was  given,  are  not  a  defence,  at  law,  to  a  suit  oh 
the  bond.  Dorr  v.  MunsM,  13  Johns.  430.  Dubois 
V.  Loper,  Coxe,  382.  Cfuy  v.  M*Lean,  1  Dev.  46. 
Stevens  v.  Judson,  4  Wend.  471.  Wxjehe  v.  Maek- 
Un,  2  Rand.  426.  Dale  v.  RooseoeU,  9  Cow.  309. 
Tatfor  V.  King,  6  Munf.  368.  Huston  v.  Williams, 
3  Blackf.  170.  See  also  Gordon  v.  J^ery,  2 
Leigh,  410.  •  Contra,  in  South  Carolina  and 
Pennsylvania.  Gravy.  Handkinson,  1  Bay,  278. 
State  V.  Oaillard,  2  Bay,  11.  Waring  v.  Cheese- 
borough,  1  Hill,  167.  Solomonv.  Kimmel,  5  Binn. 
232.  Swift  ▼  Hawkins,  1  Dall.  17.  See  also  GoU 
V.  Carr,  6  Gill  &  Johns.  309. 

36.  The  law,  in  this  particular,  is  also  altered 
by  the  revised  statutes  of  New  York.  Case  v. 
Houghton,  11  Wend.  106.  So,  by  statute  in  Indi- 
ana, fraud,  covin,  and  false  representations,  as  to 
the  consideration,  are  made  a  legal  defbnce  in  ac- 
tions on  bonds  and  writings  obligatory,  except  con- 
veyances of  real  estate,  and  instruments  negotiable 
by  the  law  merchant.  Huston  v.  Wimams,  3 
Blackf  171. 

37.  If  the  obligor  knew  of  the  fraud,  before  he 


executed  the  bond,  he  cannot  impeaeh  it  on  thai 
ground.    Hi^gs  v.  Smith,  3  Marsh.  338. 

38.  Fraud  in  the  manner  of  obtaining  a  bond,flo 
far  .as  relates  to  the  execution  thereof,  is  a  f<oi(i 
defence  to  an  action  on  it,  and  may  be  shown  on 
the  plea  of  non  est  faehnn.  Van  VaUtenburgh  v. 
Rouk,  12  Johns.  337.  Dorr  v.  MunseU,  13  Johns. 
430.  Dale  v.  RoosewU,  9  Cow.  309.  S.  P.  TViy- 
lor  V.  IRng,  6  Munf.  358.  Huston  v.  WHUaMs, 
3  Blackf  170. 

39.  Where  A  gives  a  bond  in  discharge  of  one 
made  by  B,  evidence  cannot  be  received  in  de- 
fence to  an  action  thereon,  that  the  bond  of  B  wns 
obtained  from  him  by  fraud,  of  which  A  had  no 
notice.     Guy  v.  M*Lean,  1  Dev.  46.' 

40.  A  bond,  executed  when  the  obligor  is  so 
drunk  as  to  be  incapable  of  contracting,  may  be 
avoided.  But  if  he  retain  what  he  received  as 
the  consideration  of  the  engagement,  he  will  be 
held  to  have  confirmed  it.  WiiUams  v.  Jnabnetf 
1  Bailev,  343.    S.  P.  1  Dev.  47. 

41.  An  illegal  consideration  vitiates  a  bond 
no  less  than  a  parol  agreement.  2  Mass.  163, 
per  Parsons,  C  J.  Morton  v.  Fletcher,  2  Marsh. 
138.  Bruce  v.  Lee,  4  Johns.  411.  Trustees  v. 
Galatian,  4  Cow.  340. 

See  Agreemxitt,  V.  VI.  VII. 

42.  Thus,  a  bond  given  for  the  price  of  tioketn 
in  a  lottery  not  authorized  by  law,  is  void.  Mor-^ 
ton  V.  Fletcher,  2  Marsh.  138.  So  of  bonds  ^ven 
for  money  won  at  play.  Davidson  v.  Oivms,  3 
Bibb,  200.  See  Jones  v.  Jones,  2  Taylor,  110. 
So  of  a  bond  for  money  engaged  to  be  given  for 
the  sale  of  an  office  concerning  the  administration 
of  justice.  Lewis  v.  Knox,  2  Bibb,  453.  Davis  v. 
Hull,  I  Litt.  9. 

43.  A  bond,  port  of  the  oonsideration  of  which 
was  an  agreement  not  to  prosecute  for  malicious 
mischief  was  held  to  bo  void.  Cameron  v.  M* Far- 
land,  2  Car.  Law  Repos.  415.  ^liter,  in  New  Jer^ 
sev,  of  a  bond  given  to  satisfy  a  person  injured  by 
a  battery,  and  to  prevent  a  complaint  to  the  grand 
jury.    Price  v.  Summers,  2  South.  576. 

44.  Prior  to  the  Virginia  statute  of  1792,  a  bond 
given  to  a  deputy  shenff  in  consideration  of  a  pur- 
chase of  the  benefits  of  his  office,  by  one  who  un- 
dertook to  serve  as  deputy  sheriff  in  his  stead,  was 
void  for  illegality.    JVW  v.  Fisher,  3  Call,  215. 

45.  A  bond  given  in  consideration  of  the  ob- 
ligee's withdrawing  opposition  to  an  insolvent 
debtor's  discharge,  is  void.  Bmce  v.  Lee,  4  Johna. 
411.  Tiabury  v.  MiUer,  19  Johns.  811.  S.  P.  Good- 
win V.  Blake,  3  Monr.  106. 

46.  A  bond  given  to  an  officer  in  consideration 
of  an  act  that  he  has  no  legal  authority  to  do,  is 
void.    Moore  v.  JiUen,  3  J.  J.  Marsh.  621. 

47.  So  of  a  bond  of  indemnity  eiven  to  an  offi- 
cer to  induce  him  to  perform  a  duty  required  of 
him  by  law.  Mitchell  v.  Vance,  5  Monr.  529.  Or 
to  indemnify  him  for  not  returning  an  execution. 
Greenwood  v.  Colcock,  2  Bay,  67.  •  Or  for  a  pris- 
oner's return  to  his  custody,  after  being  unlawful- 
ly permitted  to  go  at  large.  Fanshor  v.  Stout,  1 
South.  319.  Brown  v.  Getchell,  11  Mass.  16,  per 
Sewall,  J.  S.  P.  ChurchiU  v.  Perkins,  5  Mass. 
541.  Or  to  indemnify^  him  for  permitting  an  es- 
cape.    Lowrey  v.  Barney,  2  Chip.  11. 

48.  A  bond  for  ease  and  &vor  is  unlawful  and 
void.  To  constitute  such  bond,  however,  it  must 
be  given  to  the  officer,  who  makes  the  arrest,  as  ob- 
ligee. Kavanaghy.Sa)unders,SGzten\.42ii.  Win- 
t£rop  ▼.  Dockendorf,  3  Greenl.  156.  Baker  v.  Ha- 
ley, 5  Greenl.  240.  Morse  v.  Hodsdon,  5  Mass. 
317.  Oap  V.  Oifran,  7  Mass.  101.  See  CUkasen 
▼.  Shaw,  5  Watts,  468. 

49.  But  a  bond  given  to  a  sheriff  by  one  who 
claims  the  property  levied  on  by  him,  to  indem- 
nify him  for  not  selling  it^  is  valid.    Lan^ton  v^ 
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2Uor,  6  Litt.  973.  See  aliA>  Marak  ▼.  Gold,  2 
Pick.  285. 

SO*  The  Kentucky  statute  respecting  bonds 
liken  by  a  sheriff,  b^  eolor  of  his  ofBuce,  applies 
only  to  bonds  taken  for  the  ease  and  favor  oi  per- 
•ens  in  enstodj.     LampUm  v.  Ihylor,  6  Litt.  273. 

51.  Though  a  jury  hnd  that  property  leyied  on 
ia  not  subject  to  the  execution,  yet  the  plaintiff 
may  compel  the  sheriff  t»  sell  it,  by  giving  him  a 
bond  of  indemnity,  which  is  valid  by  statute,  ib, 

52.  A  bond  given  for  the  prison  lioerties,  though 
not  strictly  conformable  to  statute  provisions,  may 
be  good  by  the  common  law ;  such  bond  not  being 
for  ease  and  favor.  Baker  v.  HaUy,  6  Greenf. 
240.  Winthrop  v.  Dockendotff,  3  Greenl.  156. 
BurroiLrks  v.  Lowdar,  8  Mass.  373. 

53.  u,  however,  the  bond  require  of  the  prisoner 
more  than  the  law  authorizes,  and  he  cannot  pro* 
cure  the  prison  liberties  on  other  terms,  it  seems 
that  the  bond  is  voidable  for  duress.  AUter,  if  he 
execute  it  voluntarily.      Kavaaukgh  v.   Saunders, 

8  Greenl.  422. 

54.  If  a  statute  declare  that  a  bond  shall  be  taken 
in  the  form  therein  prescribed,  and  in  no  other,  no 
recovery  can  be  hsA  thereon,  if  it  vary  from  the 
statute,  or  contain  more  than  the  statute  requires. 
United  SUOee  v.  Brown,  Gilpin,  155.  But  if  the  sUt- 
ute  do  not  prohibit  the  taking  of  a  bond  in  any  oth- 
er form,  a  bond,  though  not  conformable  to  the 
■tatuie  provisions,  may  be  good  by  the  common  law. 
JustUea  V.  Smitk,  2  J.  jT  Manb.  473.  Hay  v. 
Rogere,  4  Monr.  225.     Cobb  v.  Curtis,  4  Litt.  235. 

DO.  if  more  be  added  to  the  condition  of  a  bond 
prescribed  bv  statute  than  the  statute  requires, 
though  it  will  not  vitiate  the  whole  bond,  unless 
the  matter  be  illegal, yet  no  breach  can  be  assigned 
in  such  part  of  the  condition.    Hall  v.  Cuehing, 

9  Pick.  404.  S.  P.  Peters  C.  C.  47.  2  Pen.  500. 
1  Pen.  120.  United  Slates  v.  Hivkin,  2  UaU's 
Amer.  Law  Journal,  80.  See  I  Grailis.  87.  Sat^ 
ders  V.  Rives,  3  Stew.  109. 

56.  When  the  substanoe  of  a  bond  is  prescribed 
by  statute,  if  the  bond  be  so  drawn  as  to  include 
all  the  obligations  imposed  by  the  statute,  and  to 
allow  every  defence  given  by  law,  it  will  be  valid, 
though  slightly  variant  from  the  form  prescribed. 
Cmamissynur  v.  Way,  3  Ham.  103.  Rhodes  v. 
Vaughan,  2  Hawks,  167.  S.  P.  Coltb  v.  Common- 
weaUk,  3  Monr.  391.  Gardeaer  v.  Wooduear,  1 
Ham.  170.  Waters  v.  RHey,  2  Har.  &.  Gill,  305. 
Judges  V.  Deans,  2  Hawks,  93.  United  States  v. 
SmUk,  2  Hairs  Amer.  Law  Journal,  456.  Treas- 
mrsrs  v.  Bates,  2  Bailey,  362. 

57.  Where  authority  to  take  a  bond  is  wholly 
derived  from  a  statute,  if  it  be  taken  in  a  larger 
sum,  or  on  conditions  not  required  by  the  statute, 
and  be  not  voluntarily  given  by  the  obligors,  it  is 
wholly  void.  United  States  v.  Morgan,  3  Wash. 
C.  C.  10.     United  States  v.  Gordon,  7  Cranch,287. 

58.  As  where  a  collector  exacted  a  bond,  under 
the  embargo  act  of  1807,  with  a  condition  that  the 
obligor  should  reland  a  cargo,  that  was  on  board  a 
vessel,  in  the'  United  States,  without  an  exception 
made  as  to  prevention  by  perils  of  the  sea,  dtc., 
or  for  more  tnan  double  the  value  of  the  vessel  and 
cargo,  ib. 

59.  So  of  a  bond  exacted  by  an  officer,  when  he 
has  no  authority ;  as  where  a  sheriff  retakes  a 
prisoner  whom  be  has  voluntturily  let  go  at  large, 
and  takes  a  bond  for  his  remaining  within  the  jail 
liberties.  Thompson  v.  Lockwood,  15  Johns.  Sra6. 
S.  P.  Thonmson  v.  Buekkannon,  2  J.  J..  Marsh. 
418.    See  Brown  v.  Geteketl,  11  Mass.  11. 

60.  The  hustings  court  of  Williamsburg,  with- 
out any  legal  auuiority,  appointed  a  collector  of 
taxes,  and  took  from  nim  a  bond,  with  sureties, 
for  the  due  collection,  &c.,  payable  to  the  gov- 
ernor and  his  sttceeason*     Tne  bond  was  ad- 


judged to  be  void.     Commonwealth  v.  Jaeksonf 

1  L«igh,  485. 

61.  A  bond  variant  fiom  that  prescribed  by  law, 
extorted  from  the  principal  obligor  and  his  sure- 
ties, under  color  of^  office,  as  the  condition  of  his 
remaining  in  office,  is  void.     United  States  v.  Ttn- 

fey,  5  Pet.  129.    See  also  Woolwiek  v.  Forest,  I 
en.  118. 

62.  If  a  bond  be  taken  at  common  law,  with  a 
condition  in  part  sood  and  in  part  bad,  a  reooveiy 
may  be  had  lor  a  breach  of  the  good  part.  United 
States  V.  Brown,  Gilpin,  155. 

63.  So  of  a  bond,  taken  under  a  statute,  where 
part  of  the  condition  is  prescribed  by  the  statute, 
and  part  is  not,  a  recovery  may  be  had  on  it  for 
breach  of  the  former,  if  the  condition  be  easily  di« 
visible,  ib.  Vroom  v.  Smitk,  2  Green,  479.  S.  P. 
7  Monr.  317.    4  Wash.  C.  C.  620.    1  Gallis.  99. 

2  Bailey,  501. 

64.  Though  a  statute  bond  may  not  cover  every 
thing  required  to  be  inserted  in  the  condition 
thereof,  yet  judgment  may  be  rendered  on  it  to  the 
extent  of  the  condition,  iiiplet  v.  Gray,  7  Terg.  17. 

65.  A  bond  to  indemnify  against  an  unlawful 
act  or  omismon  already  past,  is  not  unlawful. 
Gioen  v.  Driggs,  1  Gaines,  450. 

66.  A  bond  given  to  a  sheriff  by  his  deputy  to 
pay  the  sheriff  more  than  one  fourth  part  of  the 
fees  on  processes,  &c.,  that  come  into  the  deputy's 
hands,  being  against  the  provisions  of  a  statute,  if 
illegal  and  void.    Farrar  v.  Barton,  5  Mass.  395. 

67.  By  one  fourth  part  of  the  fees  is  meant  25 
per  cent. ;  and  a  bond  for  payment  of  25  per  cent, 
on  the  amount  of  fees,  is  valid.  Mattoon  v.  Kidd^ 
7  Mass.  33. 

68.  A  bond  given  by  a  stranger  to  a  constable 
who  held  an  execution  against  A,  conditioned  for 
payment  of  the  debt,  interest,  and  costa  of  the  exe- 
cution, or  the  delivery  of  property  to  satis^  the 
same,  at  a  certain  time  and  place,  is  not  valia  as  a 
statutory  obligation ;  but  is  good  at  common  law. 
Oaasen  v.  Skaw,  5  Watts,  4&. 

69.  A  bond  given,  on  a  writ  of  ne  exeat,  to  re- 
strain the  obligor  from  leaving  the  state,  &c,,  con- 
ditioned to  "  appear  at  the  eourt  of  common  plean 
at  Union  courtphouse  on  the  4th  Monday  in 
June  next,"  (when  no  court  was  to  sit,)  **  to  an- 
swer to  a  bill  m  equity,"  &c.,  (over  which  subject 
the  court  had  no  control,)  was  held  to  be  void. 
Dmrby  ▼.  Html,  2  Const  Rep.  740. 

Construction. 

70.  A  bond  for  $800,  conditioned  to  nay  $400 
on*  a  certain  day,  and  indorsed  that  it  should  be 
discharged  by  payment  of  $325  at  an  earlier  day, 
is  good  for  $400,  if  $325  be  not  paid  according  to 
the  terms  of  the  indorsement.  Craig  v.  Morton, 
Hardin,  299. 

71.  A  declared  that  B,  having  bargained  with 
him  about  a  piece  of  land,  gave  nim  a  bond,  witl| 
a  condition,  that  if  A  should  not  pay  to  B  jSl60 
by  a  limited  time,  or  if  A  should  pay  that  sum  by 
that  time,  and  B  should  fail  to  execute  a  deed  to 
A  by  the  same  time,  the  bond  should  be  void ;  with 
a  further  clause,  requiring  B  to  give  A,  or  dis- 
count with  him  iB20,  at  or  before  the  same  time, 
Held  that  A  could  recover  of  B  the  £20  without 
showing  that  he  had  paid  the  iSlOO.  Hosmer  v, 
Ho/isniedfc,  2  Day,  22.  _     ^      , 

72.  A  judgment  by  default,  if  not  suffered  coir 
lusively,  is  within  the  condition  of  a  bond  to 
save  the  obligee  harmless  from  what  he  might  be 
obliged  to  pay  afler  due  proceedings  at  law  had 
against  him,  and  adjudged  and  decreed,  &c.  Given 
V.  Driggs,  1  Gaines,  4^. 

73.  On  a  sale  of  lands,  a  bond  was  given  by  the 
grantee  to  save  the  ffrantor  harmless  against  a  cer- 
tain mortgage  whioh  was  an  iBAumbraiiOB  on  the. 
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land.  It  WM  held  that  the  motor  wm  to  be  in- 
demoified  mgiinat  the  boml  accompaojing  the 
mortga^y  and  for  which  the  latter  was  a  ■ecurity, 
as  well  as  against  the  mortgage  itself.  WkiU  ▼. 
Ih  VmenJ  Johns.  Cas.  173. 

74.  The  condition  of  a  bond  was,  that  the  ob- 
ligor should  seenre  the  obligee  ibem  all  incumbran- 
ces on  certain  land,  and  see  the  land  freed  firom  all 
incumbrances  by  the  dOth  of  February.  Held  that 
this  did  not  amount  to  a  covenant  for  quiet  enioy- 
ment,  and  that  if  the  land  was  not  thus  freed  by 
that  day,  the  condition  was  broken,  and  an  action 
would  lie  without  showing  an  CTictiun. 


r.  Burgotty  11  Johns.  477. 

75.  A,  one  of  the  partners  of  a  mercantile  firm 
in  Liverpool,  having  been  arrested  for  a  debt  due 
by  the  firm  to  B  in  Philadelphia,  paid  the  same, 
and  took  from  B  a  bond,  conditioned  to  indemnifV 
the  firm  against  any  loss  they  might, ''  by  compul- 
sion of  law,"  sustain  by  reason  of  any  payment 
in  consequence  of  any  suit  brought  in  England 
affainst  them.  Suits  having  been  mstituted  against 
them,  in  England,  bv  di^rent  claimants,  the  firm, 
not  having  notice  of  the  payment  made  by  A,  filed 
a  bill  of  interpleader,  praying  to  be  allowed  to  pay 
the  amount  aue  into  the  bank  of  England,  to  the 
credit  of  the  aoeoiintant  of  the  court,  which  was 
done  on  the  order  of  the  chancellor.  Held  that 
this  was  a  voluntary  payment,  and  that  A  was  not 
entitled  to  recover  as  on  a  breach  of  the  condition 
of  the  bond.    Massgy  v.  SekoU.  Peters  C.  C.  132. 

76.  Where  a  note  had  been  lost  or  mislaid,  and 
A,  the  maker,  having  paid  the  amount  to  B,  the 
holder,  took  his  bond  of  indemnity  against  the 
note,  &c.,  and  aflerwards  A,  having  a  demand 
against  B  for  money,  which  B  refused  to  pay, 
without  first  deducting  the  amount  of  the  note,  to 
which  A  consented,  and  took  the  balance  and  a 
receipt  from  B  for  the  amount  of  the  note  as  due, 
and  idlerwards  brought  an  action  against  B  on  his 
bond  of  indemnity ;  held  that  the  second  pay- 
ment being  voluntary  on  the  part  of  A,  and  no 
fraud  alleaed  on  the  part  of  B,  no  action  could  be 
maintained  against  him  on  the  bond.  Boxen  v. 
Aogsr,  3  Johns.  Cas.  87. 

77.  Where  the  eondition  of  a  bond  recites  an- 
other bond,  by  which  the  plaintiff  and  one  8  were 
bound  to  the  United  States  for  the  payment  of 
certain  duties  doe  from  S,  and  then  the  condition 
is,  that  if  the  defbndant  shall  well  and  truly  paj  off 
and  disoharffe  the  said  bond  and  hold  the  plaintiff 
harmless  and  indemnified  from  the  payment  there- 
of, the  obligation  to  be  void;  this  is  not  to  be 
considered  as  an  undertaking  to  pay  the  valid 
bond,  but  as  a  bond  of  indemmty  only.  Douglass 
V.  dmrky  14  Johns.  177. 

78.  Insensible  and  contradictory  words  in  the 
condition  of  a  bond  will  be  rejected  by  the  court, 
so  as  to  meet  the  parties'  intentions.  GvMy  v.  Chd- 
ly,  1  Hawks,  90. 

79.  A  senseless  or  repo^ant  condition  will  not 
affect  the  true  intent  of  the  bond  ;  as  if  the  con- 
dition be  that  "  if  the  obligor  do  nU  pay."  Sioeh' 
torn  V.  TWmer,  7  J.  J.  Marsh.  199. 

80.  Where  a  grantee  of  land  gave  bond  not  to 
permit  a  canal  to  be  cut  across  the  land,  and  he 
conveyed  it  to  a  third  person,  who  cut  such  canal, 
it  was  held  that  the  condition  of  the  bond  was  bro- 
ken, as  the  obligor  had  conveyed  the  land  without 
reservation  or  restriction,  and  therelbie  the  canal 
must  be  oonsidered  as  cot  by  bis  permission.  Bmf 
nst  V.  KmHsdVf  7  Wend.  t&. 

81.  C  bound  himself  that  A  and  B  shoold  exe- 
cute articles  of  dissaiuiiam  of  a  meieantile  firm, 
and  that  the  articles  should  be  delivered  to  the 
obligee  by  a  certain  day.  In  those  aitides  it  was 
recited  that  B  had  an  interest  in  the  profits  of  the 
eoBoeia  in  Ilea  and  aatiafhDtiMk  for  hia  aervioes 


rendered.  It  was  held  that  a  memomdnm, 
by  the  witnesses  in  the  attestation  clause,  on  the 
execution  of  the  articles  by  A  and  B,  that  it  wae 
understood  and  protested  by  A  and  B,  that  mil* 
withstanding  the  said  recital,  B  was  not  a  paruier, 
nor  had  any  shate  in  the  profit  or  loss  of  the  eon* 
cern,  but  was  merely  entitled  to  compensation  for 
services,  &c.,  did  not  vary  the  contract,  and  Uiat 
the  condition  of  the  btfnd  was  complied  with, 
such  memorandum  notwithstanding.  Wright  v. 
Taytor,  9  Wend.  538. 

1S2.  A  co-obligor,  in  a  joint  and  several  bond, 
though  described  as  a  surety,  may  be  considered 
as  stipulating  for  performance  of  the  condition ;  the 
words  being  ^  if  the  above-bound  A  and  B,  his 
surety,  shall,"  Ac.    Ward  v.  JohnsUm,  1  Munf.  45. 

83.  A  bond  conditioned  to  save  A  harmless  from 
all  ooet,  damages,  expense,  and  trouble,  on  account 
of  his  iMivinr  signed  a  note  for  B,  is  not  broken  by 
the  threat  of  the  holder  of  the  note  to  sue  A,  and 
A*s  forbearing,  in  consequence  thereof,  through  fear 
of  an  arrest,  to  go  to  New  York  to  transact  bis  ne- 
cessary business  there.    Hart  v.  BuUf  Kirby,  396. 

84.  Where  a  bond  is  conditi<med  to  pay  certain 
notes  in  the  hands  of  a  third  person,  tlie  obligor 
cannot  be  sued  immediately,  but  is  entitled  to  a 
reasonable  time  to  perform  the  condition.  Hari 
V.  BuUy  Kirby,  396.      * 

85.  But  where  the  condition  is  for  payment  of 
money  touthe  oblijifee,  and  no  time  is  specified,  the 
obligor  is  immediately  liable.  So,  where  a  bcmd 
is  payable,  (by  express  terms,)  on  demand,  it  is 
payable  on  the  day  of  its  date.  Rujf  v.  BttU,  7 
Har.  Ik  J.  14.    Austin  v.  Burbank,  2  Jjay,  474. 

86.  By  the  general  rule  of  law,  if  the  condition 
of  a  bond  be  in  the  disjunctive,  it  may  be  dis- 
charged by  performance  of  either  of  the  enomera> 
ted  acta,  at  the  election  of  the  obligor..  But  the 
rule  does  not  hold  when  the  parties  have  saved 
the  election  to  the  obligee.  Onked  Stales  v. 
Tkompsomy  1  Gallis.  390. 

87.  The  guardian  of  A  and  B  delivered  f^fer* 
ty,  owned  lointly  by  them,  to  A,  and  took  nom 
him  a  bond  conditicmed  that  if  B,  who  was  then 
out  of  the  country,  *' should  return,  or  in  any 
other  manner  claim  his  proportion  of  said  property, 
and  receive  satisfaction  from  A,  then  the  bmM 
should  be  void."  Held  that  A  and  his  surety 
were  bound  to  indemnify  the  oblig«e  against  the 
claim  of  B's  representatives,  though  A  never  re- 
turned to  the  country,  but  died  abroad.  Lumk  v 
Harris&n,  9  Leigh,  &tS, 

88.  The  executor  of  the  obligee,  in  this  casep 
having  been  ordered,  by  a  decree  in  chancery,  to 
pay  one  of  B'a  distributees  the  value  of  B*8  moie* 
ty  of  said  property,  though  no  legal  representative 
of  B  was  party  to  the  chancery  suit,  yet  said  de- 
cree, and  payment  conformably  thereto,  were  held 
to  furnish  a  rightful  cause  of  action  to  the  execu- 
tor for  breach  of  the  condition  of  the  bond.  Held 
also  that  in  the  executor's  suit  on  the  bond,  the 
regularity  of  the  decree  in  chancery  .could  not  be 
contested.  H, 

89*  The  obligee's  executor  haviuff  paid  B*s  dis- 
tributee out  df  the  obligee's  estate,  m  administra- 
tor da  hotUs  nam  of  the  obligee  was  held  entitled  to 
an  action  on  said  bond  to  recover  of  the  aurety  the 
amount  so  paid,  ib, 

90.  The  general  rule  is,  that  when  no  place  is 
mentioned  tor  the  performance  of  a  bond,  it  roust 
be  performed  to  tne  obligee  in  person;  but  the 
ral»  does  not  apply  to  the  delivery  of  cumbersome 
articles,  nor  to  oases  in  which  the  nature  of  the 
contract  indicates  a  particular  place  ofperform- 
ance.    Curriar  v.  Cunrisr,  9  N.  Hamp.  75. 

91.  Where  a  son  bound  himself  to  support  bis 
parents,  collateral  circuraatanees  were  considered, 
for  the  purpoaa  of  aaoertainlpf  the  place  intended 
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bf  Hm  pntiM;  andhb  own  bouie,  where  he  had 
MMded  belbra  the  bond  was  giren,  and  wheie  he 
OMitiDaed  to  teside,  wai  held  to  be  the  place ;  the 
■nenta  hayinff  no  interest  in  the  place  where  they 
i^nnerly  li^ed,  and  the  ftther  hayinfl^  removed  to 
his  son's  house,  ib.  See  StaHUv  t.  Ston/sy,  2  N. 
Hamp.  364. 

92.  A  and  fi  amed  to  submit  a  disputed  claim 
to  arbitrators,  and  to  abide  their  decision.  B  and 
C  afterwards  gave  a  bond  to  A,  conditioned  that 
B  should  perform  said  agreement  within  90  days. 
Held  that  B's  neglect  to  perform  an  award  made 
afier  90  days  had  elapsed  was  not  a  breach  of  the 
condiUon.    Ettmet  v.  CotUsIb,  4  N.  Hamp.  201. 

93.  A  botfd,  given  in  1610,  was  conditioned  that 
A  should  act  futhfViHy  as  agent  for  a  hat  manu- 
facturing company,  in  selling  their  hats,  while  he 
should  w  agent,  and  should  account  and  pay  over 
on  demand.  He  received  a  commission  oo  the 
sales,  and  |riisrantied  them.  In  1816,  the  company 
voted  to  give  up  their  stove,  and  sell  the  imperfect 
hats  on  lumd,  at  auction.  A  then  agreed  to  de- 
liver hats  to  the  proprietors,  in  cases,  at  his  own 
store,  and  keep  the  books  of  the  company,  and 
was  to  be  supplied  b^  them  with  hats,  at  the 
wholesale  price,  to  retail.  Held  that  the  bond  did 
not  cover  the  acts  of  A  under  the  new  arrange- 
ment. BottoH  Hat  Manafaetuiring  Company  v. 
Mestenger,  2  Pick.  223. 

94.  The  condition  of  a  bond  «  faithfi^  to  eoi- 
lect  on  commission  certain  debts  due  to^oe  obli- 
gee, and  pay  the  amount  collected,  ai^d  return  an 
account,  and  surrender  up  all  bonds  not  fully  paid, 
when  required,  except  such  as  may  be  lodged  with 
clerks  or  attorneys  ror  suit,  and  in  all  things  rela- 
tive to  the  business  to  act  for  the  benefit  of  the 
obligee  to  the  best  of  the  obligor's  skill,*'  is  broken 
by  omission  to  make  timeljr  application  for  those 
mbtSj  and  negleoting  to  bring  suits  for  their  re- 
coveiy.    HavSdns  v.  BerhUuj  1  Wash.  204. 

95.  In  debt  on  a  bond  with  a  penalty  to  secure 
pa}rment  of  a  specified  sum,  where  the  condition 
recited  that  an  undivided  interest  in  certain  un- 
produetive  lands  had  been  granted  by  the  obligor 
to  the  obligee  to  satisfy  said  sum,  and  also  stipu- 
lated that  the  obligor  should  pay  yearly  to  the 
dbligee  the  interest  on  said  sum  until  partition 
should  be  made  of  said  lands,  and  a  perfect  title 
tlMreto  should  be  made  to  the  'Obligee,  it  was 
held  that  the  obligee  was  entitled  to  recover  all 
arrears  of  the  yearly  interest,  though  he  had  made 
no  attempt  to  procure  partition  of  t£e  land,  and  not- 
withstanding the  statute  of  limkations ;  but  that  he 
<X>old  not  recover  interest  on  the  sums  that  were 
pmraMe  yearly.  Hciulsrseii  v.  fUmUUm,  1  Hall,  314. 

96.  A  bond,  dated  October,  18fiS7,  was  condi- 
tioned for  payment  of  money  by  three  instalments, 
on  the  1st  of  May,  in  three  subsequent  years,  to 
wit,  1330, 1832,  and  1834,  «  or  of  the  inteiest  there- 
of, or  any  part  thereof,  to  be  paid  yearly  and  every 
year,  on  the  first  of  May  in  each  year,  after  the  same 
commences."  Held  that  the  interest  commenced 
on  the  1st  of  May,  1828,  and  that  payment  of  the 
instalments  in  1690  and  1832,  without  payment 
of  interest  accrued  before  May  7, 1632,  (when  the 
suit  was  brought,)  was  not  a  bar  to  the  action. 
Fake  V.  Eid^,  IS  Wend.  76. 

97.  The  defendant,  in  an  action  at  law,  gave  a 
bond  conditioned  to  perfbrm  such  order  or-deciee 
as  tAs  eowri  of  ekancer^  should  pass  in  the  preni* 
ises  Held  that  his  failure  to  perform  a  deem  of 
a  eotaUv  eowtf  sitting  as  a  court  of  equity,  was 
not  witbin  the  condition.  Morgmt  r.  Morgmn,  4 
Oill  &  Johns.  395. 

98.  Where  the  advance  of  money  by  the  obligee 
to  the  obK^r  is  recited  in  a  bond,  and  the  condi- 
tion Is  to  indenmifr  him,  if  the  only  loss,  dko., 
from  which  the  obbgee  is  to  b«  saved  MfialaM,  is 


such  advanee,  the  condition  means  only  that 
the  obligor  shall  refund ;  and  if  no  time  is  speci- 
fied for  so  doing,  it  must  be  on  demand.  Collins 
V.  Lemaoters,  2  Bailev,  141. 

99.  Where,  upon  the  transfer  of  a  ferry  right  to 
a  turnpike  corporation,  a  statute  required  the  cor- 
poration to  nve  bend  to  the  treasurer  of  the  state 
to  keep  and  maintain  the  ferry,  and  such  bond 
was  accordingly  given,  it  was  held  that  the  ob- 
ligors were  not  thereby  bound  to  remunerate  indi- 
viduals who  suffered  loss  by  the  neglect  of  the 
corporation  to  keep  proper  fastening  of  boats  to  the 
landing-place.  Tnree  judges,  against  the  opinion 
of  two,  held  that  the  bond,  was  not  iDtend(*d  to 
provide  a  fiind  for  indemnity  of  individual  suffer- 
ers.    S^Mncer  v.  Watldnsonf  11  Conn.  1. 

II.  Cf  official  Bonds;  Actions  thereon^  Pleadings  &c. 

Bonds  of  Cashiers,  Clerks,  &c.,  of  Banks  —  See 

Banks,  Ike.  IX. 
Of  Auctioneers-— See  Aoctioks,  §lc.  I. 
Of  Consuls — See  Cohsul. 

(  a.)  In  general, 

100.  An  official  bond,  taken  in  one  state,  will  not 
be  enforced  in  another  state,  in  the  peculiar  man<^ 
ner,  unknown  to  the  common  law,  prescribed  by  a 
statute  of  the  state  where  it  was  given.  Picker 
ing  V.  FUk,  6  Verm.  102.  8.  P.  StaU  of  Indiana 
v.JoAii,5Ham.218. 

101.  In  a  suit  on  an  official  bond  to  recover  a 
balance  due  by  the  prindpal  obligor,  his  account, 
settled  by  the  auditor  general,  and  approved  by  the 
state  treasurer,  and  certified  in  due  form  by  the 
auditor  general,  is,  prima  fads,  sufficient  evidence 
to  warrant  a  recovery  against  a  surety.  Common^ 
weattk  V.  Farrdyf'l  Pennsyl.  .52. 

102.  Official  lionds,  when  not  comormable  to  the 
statute  that  requires  them,  though  they  may  be  good 
at  common  law,  can  be  Miforced  only  according  to 
the  rules  of  the  common  law ;  e.  g,,  if  a  sheriff  give 
bond  in  a  greater  sum  than  the  statute  requires. 
^aiic4  V.  EUiotf  3  Dev.  86.  See  also  Justises  v. 
Armstrong,  3  Dev.  286.  MUIer  v.  CommissionsrSf 
1  Ham.  271.  Governor  v.  Tmitty^  1  Dev.  153. 
miUams  V.  EkringkamSf  3  Dev.  297.  Vankook  v. 
Bamsttf  4  Devv  2&. 

103.  Where  an  officer  is  elected  vearly,  and 
gives  bond  for  faithful  diseharee  of'^his  duties, 
neither  he  nor  his  surety  is  theseby  bound  longer 
than  one  year,  though  no  time  is  specified  in  the 
bond,  and  though  he  is  reelected  for  several  suc- 
cessive years.  South  Carolina  Society  v.  Johnson^ 
1  M'Cord,  41.  Bigdow  v.  Bridge,  8  Mass.  275. 
8.  P.  Onnmissioners  v.  Greenwood^  1  Desaus.  450. 
S.Ca/rslina  Insurance  Company  v.  Smkk,  2  Hill, 589. 

1^.  But  where  a  bond  is  given  to  directors  of  a 
company,  who  are  chosen  yearly,  for  the  fidelity  of 
an  agent  of  the  company,  the  obligors  are  liable 
after  the  year  has  expired ;  and  the  obligees, 
though  out  of  office,  may  maintain  an  action  on  the 
bond.    Anderson  v.  Longden,  I  Wheat.  85. 

105.  Official  bonds,  being  given  to  secure  parties 
interested  from  loss  causeo  by  the  obligor's  negli- 

Snce  or  misdoings,  are  not  discharged  by  hia 
^thftil  aecountingfor  moneys  to  the  amount  of  the 
penalty ;  but  stand  good  for  losses  and  defalcations 
to  that  amount.    Potter  v.  Titeomk,  7  Greenl.  319. 

106.  As  official  bonds  are  given  for  the  benefit 
of  all  persons  who  may  be  agirrieved  by  the  negli- 
gence or  misconduct  of  the  obligor,  no  individual 
can  loeeive  the  amount  thereof,  and  no  payment 
to  an  individual  will  exonerate  the  oUigor.  It  is 
therefore  unnecessary  to  aver,  in  a  deslaration  oa 
such  bond,  the  non-payment  of  the  penalty.  Stats 
V.  JifClane,  2  Blaokf  192.  > 

107.  It^  north  Garolinay  ttffioial  bcmds,  to  ao  oift. 
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cer  appointed  to  teke  them,  vert,  od  hie  death,  in  hia 
aucoesaor,  though  he  be  not  named  therein.  Dowd 
V.  Davisy  4  Dev.  65.    See  Past,  180. 

108.  The  person  who  first  sues  and  obtains  judff* 
ment  on  an  official  bond,  is  entitled  to  the  whole 
penalty,  if  his  demand  amoant  to  so  much,  in  ex- 
clusion of  other  claimants.  DalUs  t.  Chalanerf 
3Dall.501,noto.  4  Dall.  106,  note.  Per  M'Kean, 
C.  J.  Chri$tman  ▼.  CommanweaUh,  17  8.  (k  &.  3ril. 
See  GUdBweU  v.  JfGmughey,  2  Blackf.  367. 

109.  And  the  same  riue  holds,  though  the  party 
who  first  sues  is  pteventod  from  obtaining  ludf* 
ment,  by  a  stay  or  proceedings,  on  the  defettoaBrs 
paying  into  court  the  penalty  of  the  bond. 
M^Kean  v.  Skannom,  I  Binn.  370.  See  State  v. 
fTayman,  2  Gill  A  Johns.  254. 

110.  Where,  after  one  suit  on  such  bond,  several 
sue  on  it  at  the  same  term,  the  surplus  wUl  be  di- 
vided among  them,  pro  rata  ;  but  il,  instead  of  su- 
ing, they  apply  to  the  court  to  come  in  under  the 
first  suit,  he  who  firrt  applies  will  he  entitled  to 
priority  of  payment.    1  6 inn.  370. 

111.  A  lM>nd  ffiven  to  the  commonwealth,  or  to 
the  treasurer  ofthe  commonwealth  or  of  a  county, 
as  trustee  for  those  interested,  conditioned  for  the 
faithful  performance  of  dutjr,  cannot  be  put  in  suit 
by  an  indlmdnal  who  is  injured  by  breach  of  the 
condition,  without  expieas  authority  from  the  com- 
monwealth, unless  there  be  some  law  authorising 
him  so  to  do.  OommoMoealtk  v.  Hatekf  5  Mass. 
191.  ^Mnsr  V.  Pkmips,  4  Masa.  68.  Crocker  v. 
iVi2e#,  13  Ma«.  263. 

(  b.)  ColUetarSf  and  disbursing  Officers. 

112.  A  bond  ^iven  by  a  collector  ofthe  internal 
revenue,  conditioned  that  he  had  aecommted  and 
would  account  for  all  taxes  coUeeUd  or  to  be  col- 
lected, was  held  void,  as  to  the  sureties,  so  far  as 
it  related  to  |Aor  collections;  no  law  requiring 
that  such  bond  should  provide  for  a  collector's  pre- 
vious default.  ArmsiTOng  v.  United  StmteSf  Peters 
C.  C.  47.  S.  P.  U,  States  v.  Brown^  Gilpin,  155. 
Sm  14  S.  &.  R.  380.  Farrar  v.  United  ^ates,  5 
Pet.  374. 

113.  A  collector  ofthe  revenue  haa  no  power  to 
collect  after  he  is  removed  from  office ;  and  an  as- 
signment of  a  breach  of  his  bond,  in  not  paying  over 
and  accounting  for  duties  collected,  is  negatived 
by  proof  of  his  having  paid  over  all  that  he  had  col- 
lected when  his  commission  was  revoked,  and  hav- 
ing delivered  to  his  successor  true  accounto  ofthe 
duties  outstanding.  Sthrsskley  v.  United  States, 
4  Cranch,  169. 

114.  A  replication  to  a  plea  of  performance  of 
the  condition  of  such  collector's  bond,  charging 
him  with  moneys  not  collected,  is  bad.  UnituL 
Sttttits  V.  Arthur  J  5  Cranch,  5i57. 

115.  In  a  suit  against  a  surety  of  such  collector, 
on  a  bond  conditioned  that  he  has  truly  accounted, 
and  wiil  truly  account,  &c.,  the  surety  is  liable  for 
a  breach,  by  the  collector,  of  the  latter  condition. 
United  States  v.  Broieii,  Gilpin,  155. 

116.  A  bond  to  a  colonel  of  a  regiment,  volunta- 
rily given  by  a  collector  of  fines,  for  the  faithful 
performance  of  his  duties,  thou|[h  not  required  by 
law,  is  valid,  and  binds  the  sureties.  Cros*  v.  Go- 
heau,  1  Bailey,  211.  S.  P.  6  Binn.  293.   1  Pen.  118. 

117.  The  remedy  on  the  bond  of  a  collector  of 
militia  fines,  in  Kentucky , is  by  action  thereon  in  the 
circuit  court     Tull  v.  Geokagen^  3  J.  J.  Marsh.  377. 

118.  Such  bond  may  be  sued  in  the  name  ofthe 
commonwealth,  on  relation  of  the  regimental  pay- 
master.    CknnmanweaUk  v.  Fearce,  7  Monr.  317. 

119.  So  much  of  such  bond  as  binds  the  collect- 
or to  collect  fines,  imposed  after  hia  appointment, 
if  inoperative,  but  will  not  impair  his  obligation, 
contracted  in  the  residue  of  the  bond,  to  collect 
fines  previously  impoM4.  i^.    fi|.  B.  Gilpin,  159. 


ISO.  Tie  United  States  have  svtiMfifrf  to  take  a 

bond  of  their  collecting  or  disbursing  officecs*  in 
eases  not  previously  provided  by  law.  Pestmrnsur 
General  v.  Rice,  Gilpin,  554.  United  States  v. 
TYj^fty,  5  Pet.  115.  A, bond  may  be  required  and 
taken  of  a  collector  of  town  taxes,  though  not  pre- 
'  scribed  by  law.  Montmlte  v.  Haughton,  7  Coon. 
543.  MorreU  v.  Siflvester,  1  Greeul.  fU6.  Smith 
V.  Crooker,  5  Mass.  538* 

121.  A  battelion  quarter  master  gave  a  hond  to 
the  United  States,  conditioned  **  to  expend  faithful- 
ly all  public  moneys,  and  to  account  for  all  public 
property."  Held  that  he  was  bound  to  account 
wiln  the  treasury  department,  and  not  with  the 
quarter  master  eeneral;  and  that  this  obligation 
extended  to  public  moneys  expended  by  him, 
while  acting  as  a  deputy  of  the  quarter  maeter 
general :  therefore,  a  claim  for  credit,  which  he  had 
never  presented  at  the  treaaurv,  was  not  allowed. 
United  States  v.  Lent,  Paine,  417. 

122.  The  omission  of  the  proper  officer  to  recall  a 
dellnqnent  paymaster,  according  to  the  injunction 
of  the  statute  of  the  United  States  of  AprU,  1816, 
does  not  discharge  the  sureties  on  his  bond  from 
liability  for  his  subsequent  defaulU:  the  provi»> 
ions  of  that  statute  form  no  part  of  the  contract 
with  the  sureties.  United  States  v.  Venzandt,  11 
Wheat  184.  S.  P.  1  Pet  318.  9  Wheat  720. 
3  Mason,  446.  12  Wheat.  505.  5  Pet  374.  See 
also  Peg^  V.  Bemer,  13  Johns.  383.  Sed  ride  7 
Johns.  sK,  People  v.  Jansen,  3  Waah.  C.  C.  70, 
United  State§  v.  HiUegas, 

123.  The  statute  of  May,  1820,  which  requires 
new  sureties  to  be  given,  by  certain  officers  ofthe 
United  Statea,  on  or  before  September  30  of  that 

Kar,  does  not  discharge  the  sureties  on  the  old 
nds  from  their  liabUity.     United  States  v.  JfiehoU, 
12  Wheat  505. 

124.  Sureties  on  a  navy  aunt's  bond  are  not  re- 
sponsible for  moneysplaoed  in  his  hands  after  the 
termination  of  his  omce.  JUitsTf  as  to  moneya  re- 
ceived by  him  while  in  office,  and  which  he  aubse- 
quently  failed  to  account  for.  ib, 

125.  The  bond  required,  by  the  Vermont  statute 
of  November  11, 1807,  to  be  given  by  a  collector 
in  **  double  the  amount  of  naoh  tax  as  he  may  be 
appointed  to  collect,"  is  sufficient  if  ffiven  in 
double  the  amount  ofthe  tax  bill  delivered  to  him, 
though  it  be  not  in  double  the  amount  of  the  whole 
tax  on  the  townahip.  Spear  v.  Ditty,  8  Verm. 
419. 

126.  In  a  suit  on  a  collector's  bond,  a  receipt 

signed  by  him  for  a  tax  bill  and  warrant  is  ^rima 

facie  evidence  against  him  and  his  sureties  that 

the  tax  bill  was  regularly  made  out    CkarloUe  v. 

IFebb,  7  Verm.  38. 

127.  And  an  extent  issued  against  the  town  W 
the  state  treasurer,  which  the  town  has  paid,  is  ad- 
misaibte  in  evidence,  without  showing  the  previous 
proceedings  ofthe  treasurer,  t^. 

128.  A  previous  demand  need  not  be  allesed 
nor  proved,  in  a  auit  on  a  collectors*  bond  for  his 
not  paying  arrearages  on  tax  bills.  Middlebury  v. 
Mam,  1  Verm.  2S&. 

129.  But  in  assigning  a  breach  of  his  bond,  it  is 
necessary  to  state  the  circumstances  of  the  taxing, 
the  time  for  payment,  to  whom  payment  should 
have  been  made,  Ajt.  ih» 

130.  An  action  on  a  bond  given,  hy  a  collector 
of  poor  rates,  to  the  overseers  of  the  poor,  cannot 
be  maintained  without  an  averment  that  the  ptain- 
tMb  are  overseers  when  the  action  is  commenced. 
Horton  v.  Haynumd,  6  Munf.  399. 

131.  Though  the  bond  be  given  to  the  selectmen 
and  their  successors,  to  the  use  of  the  town,  yet  a 
bill  in  chancery  may  be  brought  thereon  in  the 
name  of  the  town  only.  M^nlMe  v.  Uaughiam^ 
7  Conn.  548. 
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132.  It  is  BO  dbjeetioii  to  the  TtlidiW  of  a  ooilee- 
lor*t  bond,  that  it  is  given  to  the  leleclinen,  "  to 
the  oae  of  the  town  ;*'  soefad^nd  is,  in  effect,  a  bond 
to  the  town.  Horn  v.  frEiUer^  6  N.  Hamp.  88. 
Nor  can  the  earetiea  question  the  legal  qnaiificap 
tions  of  the  selectmen  or  of  the  collector,  ib. 

133.  An  action  on  snch  bond  cannot  be  released 
by  one  of  the  selectmen,  without  the  consent  of 
the  town.  ib. 

134.  In  Alabama,  the  law  requires  that  a  col- 
lector's bond  be  given  to  the  governor;  and  if  it 
be  given  to  the  judge  of  the  county  court,  his  suc- 
cessor cannot  maintain  an  action  on  it.  Calhoun 
y.  lAMsfordf  4  Porter,  345. 

135.  A  tai  collector's  bond,  conditioned  that  he 
shall  faithfully  perform  the  duties  of  collector,  Ae, 
IS  sufficient,  tnough  the  condition  do  not  recite  his 
appointment    Jhmutrong  ▼.  SUUe,  Minor,  160. 

136.  Judgment  may  be  taken  against  a  collector 
and  his  sureties,  for  his  default,  on  notice  of  a  mo- 
tion for  that  purpose  -,  and  a  notice,  stating  the 
sum  **  which  is  the  amount  of  the  balance  due  the 
state  from  said  A,  as  collector  of  taxes  in  M.  conn- 
tjt  for  1822,'*  sufficiently  shows  a  cause  of  action, 
Ac.  ib. 

137.  This  summary  process  nuiy  frs  in  the  name 
of  the  state,  though  the  bond  is  given  to  the  gov- 
ernor ;  and  the  statute  authorizing^  such  process  is 
constitutional,  though  it  gi^®*  this  remedy  on  a 
rfght  that  had  accrued  before  its  passage^  Wheat 
V.  State,  Minor,  199.    See  1  Ham.  iffl. 

138.  But  the  process  should  he  in  the  name  of 
the  governor,  who  is  oblige,  or  of  his  successor; 
and  the  bond  must  be  set  forth  or  described.  JXabors 
V.  OoptmoTf  3  Stew.  A  Port  15. 

i:$9.  Though  a  county  treasurer  nay  to  the  state 
the  amount  due  to  him  from  a  collector,  vet  the 
collector  still  remains  liaUe  on  his  bond  for  non- 
payment.   Jansen  v.  OstrandeTf  1  Cow.  670. 

140.  The  successor  of  a  town  supervisor  who  has 
taken  a  collector's  bond,  under  the  New  York  stat- 
ute, may  sue  upon  it  in  his  own  name.  ib. 

141.  in  an  action  on  the  bond  of  a  collector  of 
taxes,  in  Maryland,  he  cannot  defend  by  showing 
that  the  clerk  of  the  county  court  did  not  deliver 
to  him  the  rate  of  assessment  and  list  of  taxable 
inhabitants,  untess  he  has  applied  therefor,  (as 
is  hb  doty,)  and  not  been  fhrnished  therewith. 
Atete  V.  Schtrf,  3  Gill  A  Johns.  »5. 

142.  Ml  dAet  is  not  a  good  plea  to  debt  on  a 
collector's  bond,  setting  out  the  condition  and 
breach ;  but  if  it  be  not  demurred  to,  it  puts  in 
issue  every  material  fact  in  the  declaration.  Jan- 
sen V.  Ostrander,  1  Cow.  070.     See  3  Bibb,  482. 

143.  On  special  demurrer,  an  assignment  of  a 
breach  of  a  collector's  bond,  alleging  that  he  had 
failed  to  pay  over  to  the  treasurer  of  the  county 
the  taxes  assessed  thereon,  or  to  account  to  him 
for  the  same,  is  ill :  there  should  be  an  averment 
that  he  had  collected  or  had  fiuled  to  cMlect 
SttUe  V.  Evans,  3  Blackf  379. 

144.  Where  the  declaration  on  a  collector's  bond 
alleged  the  delivery  to  him  of  the  tax  list,  &c.,  and 
the  supervisors'  warrant  directing  him  to  collect 
and  pay  over  the  amount,  including  the.  fees  of 
collection,  and  assigned,  as  a  breach,  the  non- 
payment of  the  amount  of  the  tax  list,  on  which 
the  damages  were  assessed ;  it  was  held  that  the 

Elaintiff  was  not  entitled  to  recover  the  fees  of  col- 
(ction,  as  part  of  the  damages,  and  that  the 
declaration  was  therefore  bad,  and  the  damages 
assessed  improperly.  Lathrop  v.  JnUn^  19  Johns. 
229. 

145.  It  is  a  breach  of  a  collector's  bond,  taken 
■nder  the  Maryland  statutes  of  1794  and  1817,  that 
he  did  not  finish  and  complete  the  collections  of 
the  rate,  &c.,  placed  in  his  hands,  and  by  him  ac- 
cepted for  collection,  within  eighteen  months  after 


the  delivery  to  him  of  the  copy  of  the  account  of 
the  assessment,  and  list  of  taxaUes.  State  v.  Dor- 
sey,  3  Gill  &.  Johns.  75.    See  Courts.  464-468. 

146.  Where  taxes  were  to  be  demanded  before 
a  warrant  could  be  issued  to  enforce  the  collection 
of  them,  it  was  held  that  in  a  suit  against  tlie 
collector  and  his  sureties,  for  his  not  paying  over 
money  averted  to  be  received  by  him  oy  virtue  of 
a  warrant,  they  might,  on  alleging  that  the  col- 
lector was  appointed  to  demand  and  receive  the 
money,  and  that  the  money  was  received  by  him 
by  virtue  of  such  appointment,  traverse  the  aver- 
ment ttiat  the  money  was  received  by  virtue  of 
the  warrant  Tmstees  of  Rochester  v.  Symonds, 
7  Wend.  392. 

147.  But  such  traverse  is  not  allowable  unless  it 
be  pleaded  that  he  had  a  right  to  receive,  and  did 
receive  the  money  by  virtue  of  some  other  author* 
ity  than  that  of  the  warrant,  ib.  In  such  action, 
it  is  not  necessary  for  the  plaintiffs  to  aver  a  pre- 
vious demand  and  refusal  of  the  taxable  inhabit- 
ants to  pay.  ib. 

148.  A  declaration  on  a  bond  conditioned  that 
A  should  well  and  truly  discharge  the  duties  of 
collector  of  the  state  and  eounty  revenue  of  O. 
county,  for  tlie  year  1829,  and  pay  over  the  same, 
as  by  law  required,  is  bad  on  special  demurrer,  if 
it  merely  avers  that  A  has  wholly  failed  and  neg- 
lected to  discharge  his  duty  as  collector,  and  more 
especially  has  failed  to  pay  over  the  taxes  assessed 
on  the  oounty  of  O.  to  toe  treasurer  of  said  county, 
or  to  account  therefor  to  said  treasurer  in  the  man- 
ner prescribed  by  law.  It  seems,  there  should  be 
an  explicit  averment  that  there  was  an  assessment 
of  taxes,  &c.    Evans  v.  StaU,  2  Blackf  388. 

149.  By  a  sUtute  of  the  United  States,  "  the 
amount  of  all  debta  due  by  any  collector  of  inter 
nal  duties  shall  be  a  lien  on  the  real  estate  of  such 
collector,  and  of  his  sureties,  from  the  time  when 
a  suit  shall  be  instituted,"  &c. ;  but  this  lien  can- 
not be  enforced  until  the  personal  property  is 
exhausted ;  and  on  a  ioint  judgment  against  the 
oibliffors,  the  personal  property  of  all,  who  are 
liable  to  the  execution,  must  be  exhausted  before 
the  land  of  either  of  them  can  be  reached.  United 
States  V.  Graves,  2  Brock.  379.  The  process  of 
the  United  States  gives  the  same  remedy  against 
the  lands  of  delinquent  collectors,  which  is  given 
by  the  state  against  the  lands  of  ito  judgment  debt- 
ors, ib. 

150.  To  an  action  against  the  sureties  of  a 
paymaster  on  his  bona  dated  Februarv,  1810, 
for  the  faithful  execution  of  his  official  duties, 
and  regular  accounting,  &c.,  it  was  held  to  be  no 
legal  oefenee  that  be  was  removed  from  office  in 
April,  1815,  and  that,  in  September  following,  he 
reported  himself  to  the  treasurer  of  the  United 
States  as  ready  for  settlement ;  that  his  aceounta 
were  not  adjusted  by  the  United  States ;  that  be 
was  then  and  long  afterwards  solvent,  and  able  to 
pay  the  amount  of  his  defalcation  ;  that  no  notice 
was  given  to  him,  b^  the  treasury  department,  to 
account  for  moneys  in  his  hands ;  that  no  notice 
was  given  to  his  surety  until  about  the  time  the  ac- 
tion was  brought,  (December,  18M ;)  and  that,  be- 
fore the  action  was  brought,  the  principal  became 
insolvent    Smith  v.  United  States,  5  Pet.  294. 

151.  Surveyors  of  public  lands  are  disbursing 
officers,  and  within  the  statute  of  May,  1822,  re- 
quiring security  of  the  surveyor  general.  Farrar 
V.  UnUed  States,  5  Pet.  374. 

192.  The  omission,  in  the  condition  of  his  "bond, 
to  stipulate  for  his  faithful  disbursement  of  public 
money,  does  not  invalidate  that  part  of  the  condi- 
tion which  resjpMBcts  the  faithful  discharge  of  the 
duties  of  his  office,  ib. 

15S.  The  sureties  in  such  bond  are  not  respon 
siblefbrthe  principal's  delhult  as  to  moneys  re- 


440 


BOND. 


eeived  by  faim  before  the  date  of  his  comminion 
and  bond,  anlesa  it  be  prored  that  those  moneys 
were  in  his  hands  whei\  his  bond  was  executed,  i^. 

154.  An  official  bond,  given  by  an  asent  of  for- 
tifications whose  office  is  estabhsbed  by  law,  but 
whose  appointment  is  irregular,  though  not  bind- 
ing as  a  statutory  bond,  is  valid  as  a  contract  to 
perform  such  agent's  duties,  and  binds  his  sureties. 
UniUd  StaUt  v.  Maurice,  2  Brock.  96. 

155.  A  bond,  given  in  December,  1813,  for  the 
faithful  discharge  of  the  duties  of  a  collector  of 
direct  taxes  and  internal  duties,  who  was  ap- 
pointed in  November,  1813,  under  the  act  ai  con- 
gress of  22d  July  of  that  year,  to  hold  his  office 
only  until  the  end  of  the  next  session  of  the  sen- 
ate, and  who  was  reappointed  in  January,  1814,  is 
restricted,  as  to  the  liability  of  the  sureties,  to  the 
duties  imposed  on  the  collector  by  the  statutes 
which  were  in  force  before  the  date  of  the  bond. 
UniUd  Stales  v.  Kirkpatrick,  9  Wheat  720.  Nor 
do  the  sureties*  liabilities  extend  beyond  the  dura- 
tion of  the  first  commission,  which  was  revoked, 
in  legal  effect,  by  the  second.  t&. 

156.  Where  a  bond  was  siven  for  the  faithfUl 
performance  of  the  duties  ora  deputy  collector  of 
direct  taxes  for  eight  specified  townships,  and  the 
instrument  of  appointment  referred  to  in  the  bond 
was  afterwards  so  altefed  as  to  extend  to  another 
township,  without  the  consent  of  the  sureties,  they 
were  held  not  to  be  responsible  for  moneys  subse- 
quently collected  by  taeir  principal.  MiUar  v. 
Stewart,  9  Wheat.  GBO.    4  Wash.  C.  C.  26. 

157.  Where  a  collector  has,  at  different  times, 
given  two  bonds,  with  difierent  sureties,  and  the 
supervisor  of  the  revenue  has  promised  to  apply 
his  payments  to  the  discharge  of  the  first  bond, 
though  some  of  them  were  for  money  collected 
afVer  the  second  bond  was  giren,  such  promise 
does  not  bind  tlie  United  States,  nor  amount  to 
an  application  of  the  payments  to  the  first  bond. 
United  States  v.  January,  7  Cranch,  572.  5  Ma- 
son, 67,  note. 

158.  The  statute  of  1^7,  requiring  that  persons 
in  the  naval  service  should  give  new  bonds,  dis- 
cbarges the  sureties  on  the  former  bond  from 
responsibility  for  moneys  received  by  the  princi- 
pal after  the  execution  of  such  new  bond.  United 
States  V.  WardweU,  5  Mason,  82.  So  of  the  stat- 
ute of  1820,  requiring  new  bonds  of  aocoonting 
officers.     Unit^  States  v.  Maurice,  2  Brock.  96. 

159.  Where  an  officer,  who  receives  a  salary 
from  the  United  States,  is  surety  for  a  defaulter, 
the  continuance  of  the  payment  of  his  salary 
is  not  a  relinauishment  of  the  claim  on  him  as 
surety.  Nor  aoes  the  settlement  and  dosing  of 
such  officer's  account  discharge  his  liability  as 
surety  for  another  public  officer,  though  the  de- 
fault of  the  latter  was  previously  known  at  the 
treasury  office.  UniUd  SUtes  v.  Beattie,  Gilpin,  92. 

160.  Nor  is  one  surety,  who  is  sued  separately, 
discharged  by  the  discharge  from  prison,  by  the 
president  of  the  United  States,  of  his  co-surety,  ib. 

161.  A  collector  of  the  internal  taxes,  dtc.,  is 
not  liable,  on  his  bond,  for  any  thing  more  than 
ordinary  care  in  superintending  the  collection  of 
bonds  for  duties,  &c.,  which  had  been  put  into  an 
attorney's  hands  by  a  preceding  collector,  under 
the  orders  of  proper  officers  of  Die  United  States. 
United  States  v.  Snyder,  4  Wash.  C.  C.  559. 

162.  A  collector  of  revenue  save  bond  with 
sureties  in  the  penalty  of  ^10,000,  for  the  faithful 
discharge  of  his  official  duties,  and  being  indebted 
to  the  United  States  in  a  large  sum,  he  made  a 
deed  of  his  property  for  their  benefit ;  but  he  had 
previously  transferred  ^10,000  to  bis  sureties  for 
their  exoneration,  and  tney  paid  that  amount  into 
the  treasury,  and  took  up  their  bond,  without  any 
knowledge  at  the  treasury  that  they  had  received 


the  money  fiom  thair  priacttal.  It  wii  hfM  tkal 
by  applying  the  money  to  the  extingoiahiiieiit  of 
the  bond,  the  sureties^ere  discharged.  UmUed 
States'Y,  Cockran,  2  BiAk.  274. 

163*  In  a  suit  by  the  United  States  against  the 
representatives  of  a  surety  of  a  contractor  to  fiir- 
nish  rations  to  the  troops  of  Virginia  and  Mary- 
land, for  the  year  1802,  a  letter  irom  the  war  de- 
partment, not  authenticated  according  to  statute, 
claiming  advances  to  the  contractor  up  to  January 
6th,  18lM,  is  not.  admissible  in  evidence ;  and  an 
admission  of  its  correctness,  by  the  contractor, 
cannot  bind  the  surety.  PentUetan  v.  United  States, 
2  Brock.  75. 

164.  The  books  kept  by  the  treasurer  of  Vir- 
ginia are  conclusive  evidence,  against  him  and  his 
sureties,  of  the  balance  in  the  treasury  at  any 
given  time,  so  as  to  charge  them  with  balances 
carried  forward  from  year  to  year,  as  if  such 
balances  were  actually  on  hand.  Baker  v.  Preston, 
Gilmer,  235. 

165.  Where  a  new  parish  is  formed  in  a  town, 
and  the  a&irs  of  the  old  parish  continue  to  be 
manaijned  by  the  town,  the  town  collector's  bond, 
conditionea  to  pay  over  all  taxes  committed  to 
him  to  collect,  renders  him  and  his  sureties  liable 
for  the  taxes  collected  by  him  on  aceount  of  tbft 
salary  of  the  clergyi|Mn  of  the  old  parish.  Jakht 
V.  Weliington,  8  Pick.  524. 

166.  In  a  suit  on  a  collector's  bond,  for  his 
omissioiP  to  pay  collected  money  into  the  state 
treasury,  he  cannot  set  off  county  orders.  Byert 
V.  State,  2  Ham.  106. 

167.  An  averment  in  an  action  on  a  collector's 
bond,  that  a  tax  warrant  required  him  to  pay  a 
large  sum,  to  urit,  $5935  50  cts.,  is  satisfied  by 
showing  a  warrant  for  $4590  15  cts.  '  Jansen  ▼. 
Ostrander,  1  Cow.  670. 

168.  To  render  a  collector  liable  for  interest,  in 
a  suit  on  his  bond,  it  must  be  shown  that  he  has 
used  the  money  collected  by  him,  or  unreasonably 
neglected  to  pay  it  over.  Neglect  in  the  collec- 
tion does  not  entitle  the  obligee  to  interest.  Hiuf- 
son  T.  Tenney,  6  N.  Hamp.  456.    See  AnU,  60. 

(c.)   Coroners, 

169.  A  coroner's  bond,  conditioned  that  he 
'*  shall  well  and  faithfully  do  and  perform  all  the 
duties  which  he  is  by  law  bound  to  do  and  pe^ 
form  by  virtue  of  his  holding  said  office,"  is  suffi- 
cient and  binding,  though  not  in  the  precise 
phrasedogy  prescribed  by  statute.  Harris  v.  //«•- 
son,  2  Fairf.  243.    See  Post,  338. 

170.  If  a  coroner's  bond  be  delivered  to  tlie 
court  of  common  pleas  for  their  consideration 
of  the  sufficiency  ot  the  sureties,  and  it  be  after- 
wards found  on  file,  and  there  be  no  record  that 
it  was  by  them  determined  to  be  insufficient,  the 
presumption  will  be  that  it  was  approved  ;  for  the 
statute  requires  no  record  of  their  determination, 
unless  "  they  find  and  determine  it  to  be  insuffi- 
cient."   Apikorp  V.  J^ortk,  14  Mass.  167. 

in.  Such  bond  is  in  force  from  the  time  it  is 
handed  into  the  court  as  the  security  required  by 
law,  though,  from  accident,  carelessness^  or  th« 
fraud  of  any  of  the  parties  concerned,  it  never 
reaches  the  treasurer,  who  is  the  proper  depos- 
itary, ib. 

172.  Where  a  coroner's  official  bond  is  exe- 
cuted, and  he  has  acted  officially,  it  may  be 
presumed  that  the  sureties  have  been  approved 
oy  the  governor  and  judges  of  the  common  pleas. 
Young  T.  Cnnmonwealtk,  6  Binn.  88. 

173.  But  no  recovery  can  be  had  on  his  bond, 
if  he  has  not  also  given  a  reeogniaance ;  his  com- 
mission, and  all  his  acts  colore  ojfUU,  being  void,  in 
that  case.  ih. 

174.  His  bond  is  admissible  in  e?idence  against 
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IhA  md  bfo  sdvetiet,  flkAigh  it  be  not  recorded 
M  required  by  itatate.  ib. 

17&.  A  eoroner'8  return  that  he  haj  made  the 
money  on  an  execution,  will  warrant  judgment 
agaiaat  him,  on  motion,  without  notice,  for  not 
bringing  it  into  court.  But  his  suretiea  must  have 
notice  before  judgment  can  be  entered  against 
tbem.    Meicalfy.  Coroner ,  I  Overt.  61. 

176.  The  North  Carolina  statute  of  1777,  requir- 
ing official  bonds  to  be  assigned  to  the  [Murty  in- 
jured by  the  default  of  the  officer,  is  cumulative 
only  'j  and  a  coroner*s  bond  may  therefore  be  put 
in  suit  by  such  party,  without  an  assignment. 
Governor  v.  EvanSf  2  Dev.  383. 

177.  A  coroner's  sureties,  in  Pennsylvania,  are 
liable  for  his  default  in  tiie  service  of  process, 
directed  to  him  by  the  prothonotary,  agamst  the 
sureties  of  a  sheriff;  such  process,  if  not  regu« 
larly  directed  to  him,  yet  not  being  void,  and  'he 
being  bound  to  execute  it  Btdle  v.  WorreUf  11 
S.  &,  R.  299. 

178.  A  coroner's  return  to  tifi,fa,f  **  levied  on  a 
stove,  At.f  with  the  whole  of  the  defendant's  per- 
sonal property,"  is  prima  faeU  eyidence  of  a  levy  to 
the  value  of  the  debt ;  and  in  an  action  against  the 
coroner's  sureties,  this  return  casts  the  burden  on 
them  to  prove  the  value  of  the  whole  of  the  origi- 
nal defendant's  goods.  They  cannot  be  permitted 
to  prove  the  goods  nedfied  in  the  return  alone,  ib. 

179.  A  coroner  is  liable  on  hia  bond  for  the  mere 
neglect  to  return  an  execution ;  bat  the  actual 
damage  thereby  caused  is  the  true  rule  of  dam- 
ages, which  may  be  merely  nominal.  Governor  v. 
Evans,  1  Dev.  &  Bat.  243. 

180.  The  bond,  when  given  to  the  state  treas* 
urer,  may  be  sued  in  the  name  of  his  sneoessor. 
Pickering  t.  Penrson,  6  N.  Hamp.  559.  See  Ante, 
107. 

(d.)  I^enffs. 

181.  A  sheriff's  bond,  in  Massachusetts,  thouj^ 
required  to  be  giyetk  to  the  stale  treasurer,  is  m- 
tended  as  well  for  tlie  benefit  of  individuals,  as  of 
the  state,  the  treasurer  being  a  mere  trustee  of  the 
bond  for  those  who  are  injured  bv  breach  of  the 
condition  thereof.     Skinner  v.  PkilUps,  4  Mass.  68. 

182.  Belbre  the  statute  of  1805,  c.  99,  a  person 
injured  bj  the  sheriff's  misconduct  could  not  have 
put  the  bond  in  suit  without  authority  ib>m  the 
legislature.  By  Uiat  statute,  such  person  may  sue 
the  bond  in  the  treasurer's  name,  at  his  own  cost, 
after  having  recovered  judgment,  dkc.,  against  the 
sheriff  for  some  misconduct  which  is  a  hreach  of 
the  bond.  ib.  When  suoh  suit  is  brought,  and  the 
plaintiff  prevails,  judgment  is  rendered  for  the 
penalty  of  the  bond,  and  execution  ia  awarded  for 
the  damages  sustained  by  the  persons  for  whose 
benefit  the  suit  was  brought ;  and  a  ed.  fa.  for  a 
new  execution  lies  for  those  who  suffer  by  other 
breaches  of  th»  conditions  of  the  bond,  until  the 
penalty  is  exhausted,  ib.  See  14  S.  &,  R.  428. 
2  Bailey.  362. 

183.  Under  the  sUtute  of  New  York,  that  « in 
case  of  the  recovery,  by  any  party  aggrieved, 
against  any  sheriff,  mr  any  default  or  misconduct 
in  his  office,  it  shall  be  lawful  for  the  justices  of 
the  supreme  court,  on  motion  in  open  court,  to 
order  the  bond  ffiven  by  the  sheriff  to  be  put  in 
suit  against  such  sherin  or  his  sureties,"  it  is  held 
that  the  party  aggrieved  must  have  recovered 
judgment  against  uie  sheriff,  in  an  aetion  against 
him  grounded  directly  on  his  default,  before  apch 
party  can  obtain  an  order  for  puttingthe  bond  in 
suit.    People  v.  Spraker,  18  Johns.  %0. 

184.  It  is  not  sufficient  that  the  party  has  pro- 
ceeded by  attachment  against  the  sheriff  finr  his 
default,  and  that  a  judgment,  in  the  name  of  the 
people,  has  been  recovered  against  him  on  the 
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recognizance  eiven  by  him  for  his  appearance  on 
the  return  of  ue  attachment,  ib. 

185.  In  order  to  obtain  leave  to  sue  the  general 
sureties  of  the  sheriff,  it  is  generally  necessary 
that  the  affidavit  of  the  petitioner  should  show  a 
fi.fa.,  and  return  of  nulla  bona,  &c.,  on  the  judg- 
ment a^inst  the  sheriff;  but  this  is  unnecessary 
where  it  is  clearly  shown  that  he  is  insolvent.  Ez 
parte  J^oble,  2  Cow.  590.  S.  P.  in  South  Carolina. 
Commissioners  v.  J^etJnfs  Sureties,  1  M'Cord,  184. 

186.  The  court  will  not  order  the  bond  to  be  put 
in  snit  until  it  is  shown  (which  may  be  by  affida- 
vit) tMlt  the  sheriff  is  individually  unable  to  re- 
spond in  damages  for  the  default,  &c.,  alleged 
against  him.    Anderson  v.  Hitchcock,  2  Wend.  §dlQ. 

187.  The  party,  at  whose  instance  the  sheriff's 
bond  is  sued,  may,  after  Judgment  against  the 
sheriff  and  his  sureties  on  the  bond,  move  the 
court  to  have  the  amount  of  the  original  judg- 
ment, with  interest  and  costs,  levied  on  the  execu- 
tion against  tbem,  without  previous  notice  to  them 
of  the  motion  for  that  purpose.  People  v.  Mttt- 
£Aet0«0n,  20  Johns.  300. 

188.  But  when  another  ^rtv  has  also  obtained 
judgment  against  the  sheriff  n>r  his  defeult,  he  is 
not  thus  entitled,  unless  he  has  given  previous 
notice  of  his  motion  to  the  sheriff  ttid  hisauieties. 
PcmU  v.  BirdsaU,  20  John*.  297.  Lemis  v.  Ball, 
6  Cow.  583. 

189.  On  a  motion  for  leave  to  {wosecnie  a  sher- 
iff's bond,  for  his  not  paying  over  money  collected, 
it  must  be  shown  that  a  demand  has  oeen  made 
on  him.    Rkinelander  ▼.  Mather,  5  Wend.  102. 

190.  Though  a  sheriff's  term  of  office  expire 
before  he  has  finished  the  service  of  an  execution, 
vet,  as  it  is  his  doty  to  procdied  therein  afterwards, 
ois  sureties  are  liable  for  his  neglect  so  to  do ;  and 
for  his  default  in  not  paying  over  the  money,  if 
hm  eollect  it  after  he  is  out  of  offiei.  Stau  v.  Rob- 
erts, 7  Halst.  114. 

191.  If  an  ezecotion  remain  in  a  sheriff's  hands 
unexecuted  when  his  term  of  office. expires,  yet, 
on  his  reappointment,  it  is  his  duty  to  execute  it; 
and  his  neglect  is  a  breach  of  his  new  bond,  ib, 

1{&.  Th0  sheriff's  sureties  are  liable  for  monej 
received  by  him  on  execution  after  the  bond  is 
given,  though  the  execution  was  received  by  him 
brfore  that  Ume.    People  v.  Ring,  15  Wend.  623. 

193.  The  sheriff  and  his  sureties  are  liable  on 
their  bond  ibr  the  sheriff's  default,  in  not  perform- 
ing duties  imposed  on  him  after  the  passing  of  the 
statute  under  which  the  bond  was  taken,  provided 
such  duties  existed  when  the  bond  was  executed. 
People  V.  Brush,  6  Wend.  454. 

194.  In  Kentucky,  a  bond  conditioned  for  per- 
formance of  ihe  duties  of  the  office,  extends  to 
duties  imposed  by  statute  after  the  execution  of 
•the  bond.    BartleU  v.  Governor,  2  Bibb,  586. 

195.  A  sheriff's  bond^«<nidilftDned  that  he  will 
execute  the  duties  of  his  office,  *' without  fraud, 
deceit,  or  oppression,"  is  brqken  by  any  official 
default  or  misconduct.    6  Wend.  454. 

196.  He  is  liable  thereon  for  taking  a  void  bail 
bond.     Treasurers  ▼.  Barksdale,  1  Hill,  272. 

197.  A  sheriff  does  not  lose  bis  office,  in  New 
Tork«  by  neglecting  to  give  his  official  bond  within 
20  days  after  receiving  notice  of  his  election, 
if  he  execute  and  file  it  within  15  days  after  his 
term  of  office  commences.  PeovU  v.  HoUey,  12 
Wend.  481.    HaU  v.  Luther,  13  Wend.  491 . 

198.  The  allegation,  in  an  action  on  a  sheriff's 
bond,  was,  that  an  execution  was  delivered  to  the 
defendant's  deputy,  and  that  he  levied  on  property 
sufficient  to  satisfy  it,  but  neglected  to  advertise 
and  sell,  and  that  subsequently  another  execution 
was  delivered  to  another  deputy  of  the  defendant, 
in  favor  of  another  plaintiff,  by  virtue  of  which  the 
same  property  was  levied  on  and  sold,  and  th« 
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proceedt  paid  over  to  the  plaintiff'  in  sacli  second 
execution.  The  defendants  pleaded,  that  before 
the  Bale  of  the  property,  and  before  any  monej 
came  to  the  aheriff 'a  liands,  he.  on  entenng  apon 
the  second  year  of  his  term  of^  office,  executed  a 
new  bond,  with  new  sureties,  who  thereafter  be- 
came his  sureties.  This  plea  was  held  bad,  the 
Sist  of  the  action  bein|r  the  neglect  of  the  first 
eputy  to  advertise  and  sell,  and  such  neglect 
having  occurred  before  the  change  of  sureties. 
People  V.  Ten  Eyek,  13  Wend.  448. 

199.  Where  a  statute  required  sherifis  to  giTO 
bond  to  the  treasurers  of  the  state,  yet  a  band  to 
the  commissioners  of  the  treasury  was  held  to  be 
valid.  Stewns  v.  Treasurers^  2  MTCord,  107.  See 
Branch  v.  Commanwealtk^  2  Call,  510. 

200.  Where  the  same  statute  required  that  a 
sheriff's  bond  should  be  approved  by  three  com- 
missioners before  it  should  fa«  accepted,  and  it  was 
approved  by  two  only,  it  was  held  that  this  neg- 
lect of  the  sheriff  could  not  be  pleaded  in  bar 
of  a  suit  against  him  for  official  misconduct.  2 
M'Cord,  1^. 

201.  Nor  can  he>  in  'such  suit,  object  that  the 
certificate,  required  by  the  statute  to  be  obtained 
from  the  treasury  and  recorded  in  the  clerk^s 
office,  was  not  obtained,  ib. 

202.  In  Vermont,  the  remedy  for  individuals 
who  sustain  damage  by  a  sheriff'^^B  default,  &c.,  is 
not  by  suit  on  the  bond  in  the  name  of  the  county 
treasurer,  who  is  obligee,  but  by  aci.  fa.  on  the 
bond,  in  their  own  names,  after  they  have  obtained 
judgment  against  the  sheriff,  and  committed  him 
to  jail,  or  obtained  a  return  otnonest  against  him. 
Fuller  V.  Holmes ,  1  Aik.  111. 

203.  The  commitment  of  a  delinquent  sheriff  to 
prison  on  an  extent  of  the  state  treasurer  does  not 
authorize  a  sci.  fa.  against  bis  sureties,  under  the 
statute  of  Novltnber  7, 1809.  While  the  sheriff 
remains  in  prison,  there  is  no  further  remedy  for 
the  sUte.  Treasury  v.  Holmes^  2  Aik.  48.  Mi- 
ter, if  the  sheriff  is  committed  on  execution  issued 
on  a  judgment  recovered  by  the  treasurer.  Treas- 
urer y.  Kelsey,  4  Verm.  371. 

204.  The  statute  reauiring  a  sheriff,  before  enter- 
ing upon  the  duties  or  his  office,  to  become  bound 
by  recognizance,  with  surety,  before  the  chief 
judge  otthe  county  court,  or,  m  case  of  his  absence 
or  death,  before  one  of  the  assistant  judges,  is  con- 
stitutional and  valid,  though  the  constitution  pro- 
vides that  the  recognizance  shall  be  taken  by  the 
chief  judge  only.  Treasurer  v.  Kelsey,  4  Verm. 
ot  I. 

205.  If  a  sheriff  voluntarily  give  bond,  with 
sureties,  in  a  larger  penalty  than  is  prescribed  by 
statute,  they  will  be  liable  fbr  a  breach  of  it. 
Oovemor  v.  MaUock,  2  Hawks,  366^  JbAnMn  v. 
Gioathmey^  2  Bibb,  166.  Stevens  y.  Treasurers ^  2 
M'Cord,  107.     Treasurers  y.  Bates,  2  Bailey,  362. 

206.  So  if  such  bond  be  given  in  a  penalty  less 
than  the  statute  prescribes.  Orimes  v.  Butter.  1 
Bibb,  192. 

207.  A  sheriff's  bond  to  the  governor  and  his 
successors,  in  a  sum  different  firom  that  prescribed 
by  law,  cannot  be  sued  in  the  successor's  name. 
Governor  v.  Twitty,  1  Dev.  153. 

208.  On  the  bond  required  b^y  the  North  Caroli- 
na statute  of  1777,  the  sheriff  is  not  liable  for 
county  taxes.     Oovemor  v.  BarTf  1  Dev.  65. 

209.  His  bond,  conditioned  "  to  collect  the 
county  contingent  tax,  and  in  all  things  perform 
his  duty  as  sheriff,"  does  not  extend  to  the  pnblie 
taxes,  though  it  be  bis  duty  to  collect  those  taxes. 
Crumpler  v.  Chvemor,  1  Devi  52.  See  also  Oov' 
emoT  V.  Matloeky  1  Dev.  214.  Amos  v.  Johnson, 
3  Har.  &  M'Hen.  216. 

210.  A  sheriff's  sureties  fbr  one  year  are  not  lia- 
ble for  any  taxes  received  by  him  under  the  lists 


furnished  in  the  preceding  year;  hst  ilM  eiuelfcii 
of  that  year  are  liable.  -  Fitts  v.  Hotofttns,  S 
Hawks,  394. 

211.  A  bond  given  by  a  sheriff,  through  mistakA. 
for  the  taxes  imposed  under  an  expired  law,  Will 
not  bind  the  sureties  in  such  bond  to  pay  the 
taxes  for  which  it  should  have  been  ^iven ;  but, 
the  commonwealth's  remedy  is  by  action  againai 
the  sheriff,  fbr  the  amount  of  the  taxes  received  by 
him.    Branch  v.  Commonwealth,  2  Call,  510. 

212.  Where  a  sheriff  gave  bond  conditioned  to 
fulfil  the  duties  of  his  office  as  sheriff  and  col- 
Udor  of  state  and  county  revenues,  and  jmlv  over 
all  moneys  by  him  collected,  Slc.  ;  held  that  he 
and  his  sureties  were  not  liable  thereon  to  the 
summary  process  given  by  statute,  if  liable  at  all, 
fbr  his  omitting  to  pay  over  money  collected  on 
execution.    MaUoek  v.  Bank,  7  Terg.  91. 

213.  In  debt  on  a  sheriff's  bond  for  an  escape 
suffered  by  him,  the  jury  are  not  bound  to  give 
the  whole  sum  due  from  tbe  original  debtor,  but 
the  damage  only  which  has  been  sustained  by  the 
escape.     Governor  v.  Matlock,  1  Hawks,  42o. 

214.  In  such  action  for  the  sherifi^s  fiiilure  to  re- 
turn a  vend.  exp.  the  value  of  the  property  levieri 
on  is  the  proper  measure  of  damages.  Johnson  y. 
Ovfothmey,  2  Bihb,lS6. 

215.  Pendine  a  suit  against  a  sheriff  and  hie 
sureties,  one  of  the  sureties  died,  and  a  sci.  fa.  was 
ordered  against  his  executor,  but  no  proceeding 
was  had  upon  the  order.  The  suit,  afler  many 
continuances,  was  dismissed.  While  it  was  pemt 
ing,  but  more  than  three  years  afler  the  surety's 
death,  his  executor  was  sued.  Held  that  tbe  suit 
was  barred  by  the  limitation  act  of  1820,  c.  18. 
Governor  v.  FravJttin,  3  Morph.  213. 

216.  A  sheriff's  bond, in  which  A  *'  and  tbe  rest 
of  the  justices"  composing  the  court  are  obligees, 
is  void.  Dickvy  v.  AUey,  4  Dev.  43.  S.  F.  Jus- 
tices V.  Armstrong,  3  Dev.  284. 

217.  Tbe  act  of  1808,  giving  a  summary  remedy 
against  delinquent  sheriffs,  applies  to  arrearages 
due  by  them  before  the  act  raased,  and  also  toaMr- 
ifib  after  tiiey  are  out  of  office.  Oats  v.  ZXandsii, 
1  Murph.500. 

216.  Non-payment  of  the  amount  with  which  • 
sheriff  is  fixed  as  special  bail,  when  he  does  not 
return  a  bail  bond,  is  a  breach  of  his  official  bond. 
Governor  v.  Barker,  4  Dev.  412. 

219.  An  averment,  in  a  declaration  on  a  sheriff's 
bond,  that  he  received  a  certain  list  of  taxes,  &e., 
and  promised  to  collect  and  account  fbr  them,  but 
had  failed  so  to  do,  does  not  show  a  breach :  the 
declaration  should  show  that  the  sheriff  was  by  law 
bound  to  collect  the  taxes.  Brown  v.  Comnum- 
wealth,  6  J.  J.  Marsh.  635. 

220.  The  paymaster  of  the  regiment  is  the  prop- 
er person  to  sue  on  a  sheriff's  Iwnd  fbr  his  liulore 
to  collect  and  account  for  militia  fines.  BartUtt  v. 
Pratler,2  Bibb,  586. 

221.  If  a  sheriff  collect  money  on  execution,  and 
fkil  to  return  the  truth  of  the  case,  the  plaintiff  may 
cause  his  bond  to  be  put  in  suit.  Morrow  v.  Gov- 
ernor, Hardin,  489. 

232.  And  if  he  return  that  he  has  made  a  less 
sum  on  execution  than  he  in  fact  has  made,  and  an 
alias  is  levied  on  the  defendant's  pronerty ,  an  action 
lies  on  the  sheriff's  bond  in  ^half  or  the  defendant. 
Commonwealth  v,  WiUiams,  4  Litt.  335. 

223.  It  is  not  necessary  that  the  defendant 
should  be  obliged  to  pay  tKe  money  a  second  time 
before  be  can  institute  such  action,  ib. 

294.  The  thirty  perqent.  damages,  in  addition  to 
the  debt  and  interest  to  which  a  sheriff  is  made 
liable  in  Kentucky,  for  not  returning  an  execution 
in  30  days,  will  not  be  exacted  of  him  and  his 
sureties,  except  on  clear  proof  of  the  default. 
Maury  v.  Cbflpsr,  3  i.  i.  Marsh.  228. 
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2S25.  These  damagw  are  not  leeovenble  bj  ac- 
tion on  the  sheriff's  bond,  but  by  motion  only  : 
actual  damages  only  can  be  recovered  in  such  ac- 
tion.    Commonwealth  ▼.  BradUy,  1  Litt  48. 

226.  The  issuing  of  an  alias  execution^  though  it 
is  enjoined,  &c,,  will  not  prevent  a  plamtiff  from 
proceeding  for  damages  against  a  sheriff  when  the 
right  to  proceed  had  accrued  previously  ;  but  the 
sheriff  may  show,  in  chancery,  that  tne  plaintiff 
ought  not,  in  good  conscience,  to  reoeive  the  mon- 
ey on  the  execution.  Keniudy  v.  CoUmatif  2 
Litt.  7. 

227.  Where  more  land  is  sold  by  a  sheriff  than 
is  necessary  to  satisfy  an  execution,  his  warranty 
to  the  purchaser  does  not  supersede  such  purcha- 
ser's remedy  on  the  official  bond  of  the  sheriff. 
FepjMmv.  Commonwealth^  6  Monr.  31. 

iBt6.  If  the  purchaser  knows,  when  he  executes 
bonds  for  the  purchase  fnoney,  that  more  land  was 
sold  than  was  necessary,  he  can  recover  only  nom- 
inal damages  of  the  sheriff,  though  he  pay  such 
bonds,  ih. 

229.  It  is  a  breach  of  a  sheriff's  bond,  if  he  seU  a 
tenant's  goods  taken  in  execution  without  satisfy- 
ing a  landlord  for  his  rent,  if  notice  be  giren  him 
that  rent  is  in  arrear.  Governor  v.  iMioards,  4 
Bibb,  2J9.  See  Crawford  v.  Jarrett,2  Leigh,  630. 
AlUer,  if  he  omit  to  take  bail  qhvl  ca.  ad  resp,  in 
civil  cases.  Oovemor  v.  Jones,  2  Hawks,  359. 
S.  P.  M'KeA  v.  Love, 2  Overt.  248.  State  v.  Wailes, 
3Har.  <&M'Hen.24L 

230.  A  sheriff  is  not  bound  to  i^ceive  for  collec- 
tion the  delinquent  taxes,  fines,  dbc.,  of  his  prede- 
cessor, nor  the^  fees  of  other  officers,  that  remain 
uncollected  ;  and  a  receipt  thereof  by  his  deputy 
will  not  bind  the  sheriff  and  his  sureties.  Edwards 
▼.  Taylor,  4  Bibb,  383.  Arderry  v.  CommonweaUh, 
3  J.  J.  Marsh.  184.  See  also  May  v.  Johnson,  2 
Bibb,  220. 

231.  A  coaoty  creditor  cannot  maintain  an  ac- 
tion on  a  sheriff's  bond  given  for  the  collection  of 
the  county  levy,  &c.  CammowweaUh  v.  FttgaU, 
1  Monr.  1. 

232.  B^  the  Kentucky  statute,  the  sheriff  and 
his  sureties  are  liable  on  his  bond,  whenever  an 
action  would  lie  against  hin^  in  his  official  charac- 
ter.    CommonMeJuh  v.  Stockton,  5  Monr.  193. 

233.  The  sheriff's  bond,  therefore,  extends  to  his 
deputy's  defaults,  and  may  be  sued  by  a  defendant 
in  an  execution,  for  the  deputy's  selling  his  propei^ 
ty  for  less  than  its  value,  without  advertising.  Ste- 
vens V.  Stevens,  4  Monr.  525.    S.  P.  13  Wend.  448. 

234.  A  deputy  sheriff's  &ilure  to  levy  and  return 
a  foreign  attacnment  issued  by  a  justice  of  the 
peace  tor  a  sum  less  than  $50,  is  not  a  breach  of 
the  sheriff's  bond;  such  attachment  being  void. 
Hawkins  v.  CommanweaUh,  1  Monr.  146. 

235.  So  of  the  deputy's  failure  top4y  over  mon- 
ey collected  on  a  void  process,  ib. 

236.  In  an  action  against  a  surety  on  the  bond 
of  a  sej-geant  of  the  Kentucky  court  of  appeals, 
it  is  not  sufficient  to  aver  that  an  execution  was  de- 
livered to  his  deputy.  Hardin  v.  Governor,  5  Litt 
336. 

237.  Nor  is  it  sufficient  to  aver  that  the  deputy 
had  not  paid  over  the  money  collected  on  the  exe- 
cution ;  for  the  principal  may  have  paid  it  over, 
and  it  should  be  averred  tnat  he  had  not  so 
done.  fb. 

238.  No  suit  can  be  brought  on  a  sheriff's  bond, 
In  the  name  of  the  governor  of  Tennessee,  for  the 
use  of  the  party  injured,  without  an  assignment 
thereof  to  such  party.  Governor  v.  HmU,  3  Terg. 
479. 

239.  In  Kentucky,  the  real  plaintiff  must  have 
a  le^l  right  to  sue  the  sheriff,  or  an  action  on  the 
sheriff's  bond  cannot  be  sustained  for  his  bene6t: 
a  mere  equity,  such  as  ariseafrom  the  indorsement 


of  an  executioit,  is  not  sufficient.    Hawkins  y. 
Commontoealth,  3  Marsh.  339. 

240.  A  sheriff's  bon4»  taken  under  the  Pennsyl- 
vania  statute  of  1803,  cannot  be  sued  in  the  name 
of  the  commonwealth  alone ;  nor,  if  it  be  so  'sued, 
will  an  amendment  be  permitted  by  arerring  a 
breach  in  tlie  sheriff's  not  well  and  truly  executing 
u,fi.fa.  on  a  judgment  in  favor  of  certain  plaintiffs. 
DunnY.  Commonwealth,  14  S.  &  R.  431. 

241.  The  additional  sureties  on  a  sheriff's  bond, 
in  place  of  those  who  have  died,  &c.,  are  liable  to 
the  sheriff's  creditors  for  their  aliquot  proportions 
of  the  penalty,  according  to  the  number  in  the 
original  bond.  Treasurers  v.  Harris's  Sureties,  1 
HiU,  282.  Harris  v.  Ferguson,  2  Bailey,  397. 
Treasurers  v.  Taylor^  2  Bailey,  524. 

242.  In  an  action  against  a  surety  on  such  addi- 
tional bond,  it  is  not  necessary  to  idlege  nor  prove 
for  whom  the  surety  waasubstituted,  or  that  either 
of  the  sureties  on  the  original  bond  had  died,  re- 
moved, or  become  insolvent ;  nor  that  additional 
security  had  been  required  by  the -officers  specified 
in  the  statute.     Treasurers  v.  Taylor,  2  Bailey,  524. 

243.  The  additional  suretiea  are  Uable  as  well  ibr 
money  collected  by  the  sheriff  before  they  execu- 
ted tiie  bond,  as  afterwards ;  unless,  perhaps,  the 
sheriff  and  his  original  sureties  were  sued  to  insol- 
vency before  the  additional  bond  was  executed,  ib. 

244.  In  Ohio,  when  a  sheriff  is  ordered  to  give, 
and  giveS|  additional  bonds,  both  sets  of  sureties  are 
liable  for  bis  misconduct.  State  y.  Crooks,  7  Ham. 
(Part  2d.)  221. 

245.  The  Virginia  law,  concerning  the  appoint- 
ment and  duties  of  sherifis,  requires  that  they 
should  be  annually  nominated  and  commissioned, 
and  should  annually  give  bond  for  the  faithfnl  col- 
lection of  the  taxes,  &e. ;  therefore,  the  sheriff 
having  been  nominated  and  commissioned  for  one 
year  only,  and  having  acted  the  second  year,  with- 
out a  new  nomination  and  commission,  and  not 
having  renewed  his  bond,  the  sureties  for  the  first 
year  were  not  liable  for  the  taxes  collected  by  the 
sheriff  for  the  second.  Commonwealth  v.  Faurfaz, 
4  U.  &  M.  208. 

246.  It  seeiDBi  that  where  a  sheriff  has  given  the 
bonds,  and  taken  the  oaths  required  by  law,  when 
he  originally  qualified,  and,  before  the  first  year  of 
service  expires,  is  continued  in  office  for  the  sec- 
ond year  by  a  commission  firom  the  executive,  and 
thereupon  gives  new  bonds ;  it  is  not  incumbent 
on  him  to  uiow,  in  an  action  against  his  deputy, 
that  he  a  second  time  took  i£e  oaths  of  office. 
Lane  ▼.  Harrison,  6  Munf.  573« 

247.  When  a  sheriff  is  reelected,  the  sureties  on 
his  old  bond  are  not  liable  for  his  subsequent  de- 
faults, though  he  giye  no  new  bond.  State  ▼. 
Crooks,  7  Ham.  (Part  2d.)  221. 

248.  A  sheriff  s  bond  m  which  the  obligors  ac- 
knowledged themselves  indebted  to  the  common- 
wealth,, with  a  condition  that  the  sheriff  should 
collect  certain  taxes,  and  pay  them  to  the  treasurer 
of  the  commonwealth  for  the  use  of  the  common- 
wealth, was  held  to  be  valid.  Winslow  v.  Com-- 
monvjealth,  2  H.  &  M.  459. 

249.  A  aeclaration  on  this  bond,  charging  that 
the  sheriff  had  failed  to  pay  the  taxes  on  demand, 
instead  of  at  the  time  by  law  appointed,  was  held 
sufficient  ailer  verdict,  ib, 

250.  Under  the  ordinance  of  the  Virginia  con- 
vention of  Ma^,  1776,  and  the  statute  of  October, 
1782,  a  sheriff's  bond  was  properly  taken  payable 
to  the  governor.    Branch  v.  Randolph,  5  Call,  546. 

251.  A  penalty  imppaed  by  law  npon  a  sheriff, 
for  not  returning  an  execution,  cannot  oe  recovered 
by  suit  on  his  official  bond  against  his  sureties. 
JifDoweU  V.  Burwell,  4  Rand.  317.  Fl^fiher  y 
Chanman,  2  Lei^h,  565. 

2p2.  In  an  action  against  bis  sureties,  neither  the 
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sdmiMioni  of  the  sheriff,  nor  jadgmento  obtained 
against  him,  an  eyid«nce.    4  Rand.  317. 

253.  If  a  sheriff,  before  «  iudginent  is  obtained, 
make  an  arrangement  with  the  defendant,  by 
which  he  undertakes,  for  a  Talaable  consideration, 
to  paj  the  debt  to  the  plaintiff,  when  the  judgment 
is  rendered,  and  execution  sued  out,  and  returns 
"  ready  to  render,"  he  will  be  considered  as  having 
"  levied  the  debt,'*  within  the  meaning  of  the  stat- 
ute ;  and  if  he  fail  to  pay  the  plaintiff,  the  sureties 
in  his  official  bond  will  be  liable  for  his  default,  un- 
less the  plaintiff  were  privy  to  such  arrangement. 
JVbrris  v.  Crummmff  2  Rand.  328. 

254.  By  the  former  law  of  Virginia,  the  sheriff 
was  bound  to  collect  poor  rates,  ifappointed  by  the 
overseers  of  the  poor,  otherwise  not,  and  his  sure- 
ties were  answerable  for  them  :  the  present  law 
makes  it  his  official  duty  to  collect  them,  in  all 
eases.    Mutrford  v.  Overmers,  2  Rand.  313. 

255.  A  joint  action  against  a  sheriff  and  his 
sureties  may  be  maintained  in  South  Carolina,  for 
the  penalty  of  his  bond  ;  bat  execution  cannot  be 
enforced  against  his  sureties  bevond  their  respective 
equal  parts  of  the  penalty.  Trtagurers  v.  Bates,  2 
Bailey,  3bU 

^  25b.  The  statute,  which  provides  that  such  sure* 
tics  shall  each  be  liable  tor  no  more  than  such 
equal  part,  does  not  affect  their  liability  to  a  joint 
action,  but  is  matter  of  defence  arising  from  the 
condition,  and  cannot  discharge  their  liability  un- 
der the  penalty,  unless  it  be  pleaded  and  payment 
be  averred,  t^. 

^  257.  Confessions  of  Jsdgroent,  and  oral  admis- 
sions by  a  sheriff  of  official  defaults,  are  prima  fade 
evidence  against  his  sureties,  though  made  after  he 
is  out  of  office ;  but  the  sureties  raav  show  that 
they  were  founded  on  mistake  or  htJoA.  ib. 

258.  A  former  recovery  against  the  sheriff  alone, 
without  satisfaction,  is  not  a  bar  to  a  subsequent 
joint  action,  on  his  bond,  against  him  and  his  sure- 
ties, for  the  same  default  i^.  8.  P.  treasurers  v. 
Osteoid,  2  Bailey,  214. 

259.  Nor  does  an  arrest  of  the  sheriff,  by  ea.  sa. 
or  attachment,  and  his  discharge  under  the  prison- 
bounds  statute,  discharge  him  and  his  sureties  from 
liability  on  his  bond.  Treasurers  y.  Bates,  2  Bai- 
ley, 3&. 

260.  When  judgment  hsj  been  entered  against 
a  sheriff  and  his  sureties  on  his  bond,  the  sureties 
are  not  to  be  credited  with  payments  made  by  the 
sheriff,  or  obtained,  by  process,  outof  his  property, 
on  account  of  the  official  debt  or  default  tor  which 
the  judgment  was  obtained  ;  but  they  remain  liable 
for  his  defalcations  to  the  extent  of  their  aliquot 
parts  of  the  penalty,  after  all  his  means  are  ez- 
nausted.     Treasurers  v.  Harris,  2  Bailey,  621. 

261.  Before  the  statute  of  1820,  if  the  asngn- 
ment  of  a  breach  of  a  sheriff's  bond,  in  Virginia, 
alleged  that  he  failed  to  return,  to  the  office  of  the 
cUrk  of  the  county,  a  forthcoming  bond  taken  on  an 
execution  from  the  superior  court  of  law,  the  assign- 
ment was  too  defective  to  support  a  judgment  for 
theplaintiff.    Lane  v.  Harrison,  6  Munff  573. 

262.  In  an  action  on  a  sheriff's  bond  for  his  not 
paying  over  paper  of  the  Kentucky  Bank  of  the 
Commonwealth  which  he  has  collected,  his  sure- 
ties are  not  within  the  statute  of  1827,  which  au- 
thorizes iudgment  for  the  nominal  amount  in  bank 
paper.  When  they  are  included  in  the  action,  the 
recovery  must  be  tor  the  value  of  the  paper  when 
11  ought  to  have  been  paid,  and  interest  thereon. 
Canterherry  v.  CommonweaJUk,  1  Dana,  415. 

263.  An  action  on  a  sheoff 's  bond  lor  not  col- 
lecting militia  fines  due  to  the  county  seminaries, 
in  Indiana,  may  be  brought  in  the  name  of  the 
state,  on  relation  of  the  treasurer,  who  is  trustee  of 
the  fUnd.    StaU  v.  JlfOane,  2  Blackf.  192. 

264.  It  is  not  a  sufficient  defence  to  an  action 


against  a  sheriff  and  his  sureties  for  his  refbsiiig  to 
collect  militia  fines,  and  for  not  returning  the  pre- 
cept requiring  him  to  collect  them,  to  state  gener- 
ally  that  he  had  not  time  to  make  the  collection 
beJore  the  term  of  his  office  expired,  and  that  he 
delivered  the  precept  to  his  successor.  State  r. 
Leaee(/,3  Blackf.  117.  * 

265.  The  declaration  in  such  action  should  show 
the  name  of  each  person  fined,  and  the  amount 
of  his  fine.  ib. 

266.  The  neglect  of  a  sheriff  to  commit  a  person 
convicted  of  fornication  and  bastardy,  until  sen- 
tence be  complied  with,  according  to  the  decree 
of  the  court,  renders  him  liable,  on  his  bond,  to 
the  mother  of  the  child,  for  the  amount  which  the 
defendant  was  sentenced  to  pay  her  for  the  child's 
maintenance.  Snyder  v.  Cemnumwealth,  I*Penn- 
syl.  94. 

267.  It  is,  vrima  facie,  a  sufficient  defence,  in  a 
suit  against  tJie  sheriff,  on  his  bond,  for  neglecting 
to  advertise  and  expose  to  sale  property  seized  by 
him  on  a  /E.  fa.  that  he  brought  the  money  into 
court,  and  that  it  was  adjudged  to  one  who  was 
not  the  plaintiff;  and  to  rebut  this  defence,  the 
declaration  must  allege,  and  the  plaintiff  prove, 
that  he  lost  the  money,  and  that  the  adjudication 
against  him  was  made  in  consequence  of  the  sher- 
iff's official  misconduct.  M'Coy  v.  Reed,b  WatU. 
300. 

268.  A  suit  on  a  sheriff's  bond  cannot  be  sus- 
tained before  a  justice  of  the  peace,  although  the 
plaintiff's  demand  is  less  than  $100.  Cmrsmii- 
leealth  v.  Reynolds,  17  S.  &  R.  367. 

269.  Each  individual  injured  must  sue  separate- 
ly on   a  sheriff's  bond ;  one  cannot  recover  for 
himself  and  also  for  another  in  whose  process  he 
had  no  interest.    Lynch  v.  CommamoeiUh,  16  8.    a 
dk  R.  368. 

270.  The  remedy  on  a  sheriff's  bond,  given  by 
the  statute  of  March,  1790,  precludes  a  proceeding 
under  the  former  statute  of  March,  1713.  Shaefsr 
V.  Jack,  14  S.  Sl  R.  426. 

271.  The  sureties  in  such  bond  may  be  sued 
severally  as  well  as  joinUy.  Beeson  v.  CemnMm- 
toealth,  13  S.  &  R.  249. 

272.  If  a  sheriff  refuse  to  levy  an  execution  on 
property  shown  to  him  by  the  plaintiff,  an  action 
may  be  maintained  on  his  bono  before  the  return 
day  of  the  fi.  fa.  Shamum  v.  Commonwealth,  8  S. 
A  R.  444. 

273.  Where  an  account  between  the  common- 
wealth and  a  sheriff  had  passed  through  the  auditor 

general's  office,  and  been  approved  by  the  treasurer, 
nding  a  lar^  balance  due  to  the  commonwealth, 
but  the  sheriff  had  no  notice  of  the  statement  of 
the  accounta,  and  had  never  presented  an  account 
for  settiement,  and  after  a  suit  on  his  bond,  the 
balance  was  reduced  hy  the  sheriff^s  application  to 
the  auditor  general,  it  was  held  that  the  com- 
monwealth was  not  entitied  to  interest  on  the  re- 
duced balance,  under  the  statute  of  March,  1611. 
Commonwealth  v.  Fitler,  12  S.  &,  R.  277. 

274.  Where  a  sheriff's  bond  is  an  annual  one, 
the  sureties  therein  are  liable  for  his  defaulta  only 
during  the  time  between  the  execution  of  the 
bond  by  them  and  the  execution  of  the  next  year's 
bond.    HeuiU  v.  StaU,  6  Har.  &  J.  95. 

275.  Where  a  sheriff  pays  over  only  a  part  of 
the  money  collected  by  ium  on  a  Ji.  fa.,  and  a 
surety  of  the  judgment  debtor,  not  knowing  that 
there  was  any  more  money  in  the  sheriff's  hands, 
pays  the  balance,  such  payment  does  not  impair 
the  creditor's  remedy  against  the  sheriff,  but  op- 
erates as  an  equitabfe  assignment  of  the  claim  to 
the  surety,  Ibr  which  he  may  pursue  the  sheriff 
on  his  official  bond.  Merryman  v.  State,  5  Har. 
db  J.  423. 

276.  To  debt  on  a  sheriff's  bond,  nen  estfaetsm 
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uid  performance  were  pleaded.  The  leprieation 
to  the  aeeoQd  plea  alleged  that  the  defendant 
had  collected  a  certain  sum,  and  had  not  paid  it 
over,  pursuant  to  tlie  order  of  court.  Demurrer  to 
this  plea  waa  overruled ;  and  on  the  jury's  finding 
for  the  plaintiff  on  the  first  issue,  the  court  direct- 
ed the  jury  Vassees  damages.  Trtaawrert  v.  Wig- 
giM,  1  M^Gord,  568. 

S277.  A  judgtnent,  on  motion,  rendered  against 
a  sherifi'and  his  sureties,  for  his  not  returning  an 
execution,  must  show  in  whose  favor  the  execu- 
tion issued.    Marshal  v.  HUl,  8  Terg.  101. 

^8.  In  Alabama,  by  statute  of  1819,  judgment 
may  be  entered,  on  motion,  agaioat  a  sheriff  and 
hb  sureties,  for  nis  default;  and  it  is  saUfficient,  if 
notice  of  the  motion  be  given  to  him  alone. 
Jf  WkoHmr  v.  Marrs,  Minor,  376.  JVeo/s  ▼.  Cold' 
well,  3  iStew.  134. 

279.  In  proceedings  by  this  summary  mode,  the 
record  must  show  all  the  hcts  and  circumstances 
required  by  the  statute  which  authorizes  sueh 
mode.     Yancey  v.  Hanking  Minor,  171. 

280.  It  is  necessary  first  to  prove  the  fact  that 
the  alleged  sureties  are  such.  Barton  ▼.  Bank  of 
^lakarna,  \  Stew.  «&  Port.  471.  M*fVhorUr  ▼. 
MarrSf  Minor,  376. 

%(l.  NoUoe  of  such  proceeding,  for  his  not  pay- 
ing over  money,  must  show  that  the  party  intends 
to  proceed  for  damages,  as  well  as  for  the  amount 
collected,  and  interest,  or  the  latter  cannot  be  re- 
covered.   Barton  v.  Loekkart,  2  Stew.  &  Port.  109. 

282.  In  an  action  on  a  sheriff's  bond,  against 
his  sureties,  for  hia  not  paving  over  money,  a  de- 
mand must  be  proved,  and  by  whom  it  was  made. 
Barton  y.  Feck,  1  Stew.  A  Port.  486. 

283.  In  such  suit,  after  the  -sheriff's  death,  fijr 
a  defauH  of  his  deputy  in  not  paying  over  money, 
notice  to  the  sheriff's  administrator,  that  if  a  suit 
then  pending  should  be  decided  against  the  plain- 
tiff, the  sheriff's  estate  would  be  held  liable,  is 
sufficient,  without  proving  the  receipts  sijrned  by 
the  deputy ;  the  sheriff  having  appeareo  in  de- 
fence of  that  suit.  Jf  Broom  v.  Governor ,  4  Por- 
ter, 90. 

284.  Such  action  may  be  sustained,  without 
establishing  the  sheriff's  liability  by  a  separate 
suit,  (memor  v.  White,  4  Stew.  &  Port.  441. 
Governor  v.  Perkins,  2  Bibb,  395. 

SB5.  It  is  a  sufficient  assignment  of  a  breach  of 
the  bond,lo  aver  a  receipt  by  the  sheriff  of  tbe 
entire  amount  collected,  and  failure  to  pay  oyer, 
without  specifying  each  paittcular  sum.  4  Stew. 
&  Port.  441. 

286.  P'rofert  of  the  original  bond  given  by  a 
sheriff  is  not  necessary,  in  an  action  thereon,  nor 
is  nil  debet  a  good  plea  to  such  action.  Brents  v. 
Slkal,  3  Bibb,  482.    See  1  Oow.  670. 

S87.  Notice  to  a  sheriff  and  his  sureties,  that 
judgment  will  be  moved  for,  for  his  failing  to  re- 
turn an  execution,  is  sufficient^  if  it  apprizes  them 
what  is  demanded,  and  describes  the  execution 
intended.    Kennedy  v.  Colenutn,  2  Litt  6. 

288.  Credits  indorsed  on  the  execution  need  not 
be  mentioned  in  such  notice.  Fergus  y.  Ball,  1 
Litt.  197. 

289.  An  averment  that  a  sheriff  has  levied  a  fi. 
fa.  on  property  of  a  defendant  sufficient  to  satisfy 
It,  that  be  ban  advertised  the  property  for  sale, 
and  that,  for  want  of  bidders,  it  was  not  sold,  does 
not  show  a  breach  of  his  official  bond.  Common' 
weaUk  y.  Fuqua,  3  Litt.  44. 

290.  In  declaring  on  a  sheriff's  bond,  for  his 
failure  to  collect  an  account  for  officers'  ibe  bills, 
it  must  be  alleged  that  the  fees  were  due  and 
owing  to  the  relator.  CM  y.  CommonioeaUh,  3 
Monr.  393. 

291.  If  the  party,  for  whose  use  such  bond  is 
toed,  aMign   as  breactiee  matters  that  do   not 


amount  to  a  forfeittlie  as  to  him,  a  judgment  fbr 
him  will  be  bad  on  error.  Bromifuld  y.  Common- 
wealth, 13  S.  iiLB..  23^, 

292.  The  plaintiff  mry  assign  new  breaches  of 
the  condition  of  the  bond  after  the  jury  is  sworn. 
Shannon  v.  Commonwealth,  8  S.  &  K.  444. 

293.  A  certified  copy  of  a  sheriff's  bond  is  not 
to  be  received  in  evidence,  unless  it  distinctly  ap- 

S»r  that  the  original  was  taken  by  the  recorder, 
ot  the  common  law  proof  of  the  bond  is  not  ex- 
cluded by  this  statutory  provision.  Dutm  v.  Com- 
monwealth, 14  S.  &  R.  431. 

294.  It  is  notnecessary,  in  an  action  on  a  sheriff's 
bend,  to  prove  that  he  was  duly  commissioned ;  it 
is  for  the  defendant  to  plead  it.  Browi^eld  v. 
Commonwealth,  13  S.  Ik,  R.  236. 

295.  The  judgment  in  an  action  against  a  sher- 
iff for  a  false  return  is  frima  facie  evidence,  in  a 
suit  against  his  sureties,  of  tbe  just  amount  recov- 
ered, though  they  had  no  notice  of  that  action. 
State  y.  CoUrick,  3  Ham.  487.  Such  judgment, 
however,  may  be  impeached  for  collusion,  or  for 
mistake,  ib. 

296.  If  the  sureties  have  notice  of  the  action 
against  the  sheriff,  the  judgment  against  him  is 
conclusive  on  them.  ib. 

297.  A  declaration,  on  a  sheriff's  bond,  against 
his  sureties,  may  be  amended,  though  five  years 
have  elapsed  from  the  date  of  the  bond.  B^tson 
y.  Commonwealtk,  13  S.  &  R.  249. 

296.  Where  a  sheriff's  bond  was  conditioned, 
that  he  should  <'in  all  things  well,  Ac.,  perform 
the  duties  of  his  office,"  a  breach  "  that  he  did  not 
in  all  things  well,  &e.,  perform,  &c.,^'  was  held 
to  be  insumciently  assigned.  People  v.  Brush,  6 
Wend.  454. 

299.  The  successors  of  tbe  treasurers  to  whom 
a  sheriff's  bond  is  giyen  may  sue  the  bond  with- 
out assignment  thereof.  Treasurers  y.  Bates,  2 
Bailey,  S&l. 

300.  A  sheriff,  when  sued  on  his  bond  for  not 
payiuff  over  money,  may  show  by  parol  evidence, 
in  defence,  that  the  plaintiff,  by  parol,  directed 
the  money  to  be  applied,  and  that  he  had  applied 
it,  in  payment  of  an  execution,  in  the  sheriff's 
hands,  against  the  plaintiff.  Commissioners  v.  M' 
len,  2  Rep.  Con.  Ct.  88. 

301.  In  a  suit  against  his  sureties  for  such 
cause,  interest  can  oe  recovered  only  from  the 
time  of  action  brought,  unless  a  demand  had  been 
made  on  him  before,  and  then  from  the  time  of 
the  demand.    Moore  v.  Treasurers,  1  N.  d&  M.  214. 

302.  Unless  the  party,  for  whose  benefit  a  suit 
a^inst  a  sheriff's  sureties  is  brought,  give  secu- 
rity for  costs,  the  court  ought  to  stay  proceedings 
at  any  time  before  judgment.  Commissitniers  v. 
MKie,  1  N.  &  M.  575. 

303.  A  sheriff's  return  that  nfi.  fa,  is  satisfied 
is  conclnsiye  on  his  sureties,  in  a  suit  against 
them  on  hia  bond.  Governor  y«  Twitty,  1  Dev.  153. 

304.  In  an  action  on  a  sheriff's  bond,  to  recover 
money  collected  by  him  on  execution,  the  defend- 
ants cannot  plead  that  there  was  no  judgment  on 
which  the  execution  issued,  ^ate  v.  Hicks,  2 
Blackf.  336.  Chinn  v.  Perry,  2  Blackf.  268.  See 
Lawton  v.  Enein,  9  Wend.  233. 

305.  An  official  reeognizanee^  given  by  a  sheriff 
and  sureties,  in  Pennsylvania,  is  not  a  record,  and 
the  proper  plea  to  a  suit  on  it  is  non  est  factum. 
It  is  joint  and  several,  it  seems,  like  his  bond. 
Brow^field  v.  Commonwealth,  13  S.  &  R.  265.  See 
13  S.  &  R.  249. 

306.  The  lien  of  such  recognizance  expires  at 
the  end  of  five  years  without  suit  on  it,  tfiough  a 
suit  has  been  brought  on  the  bond  given  at  the 
same  time,  and  tbe  sureUes  are  the  same  in  both. 
Smith  v.  MiUer,  13  S.  A  R.  339.  S.  f.  14  S.  <9^ 
R.427 
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307.  In  a  subaequent  case,  it  waa  held  that  the 
lien  of  such  recognizance  is  unlimited  in  durationi 
and  extends,  as  it  seems,  to  all  the  conusors'  lands 
in  all  counties.  Snyder  v.  CommonweaUhf  3  Fenn- 
syl.  286. 

30d.  A  set.  fa.  thereon  should  show  how  the 
particular  plaintiff  was  injured — in  what  le^al 
proceeding  the  she^ff  received  the  money,  violated 
iiis  daty,  6lc  It  is  not  sufficient  to  allege  gener- 
.  ally  that  he  has  not  paid  to  several  parties  the 
sams  that  have  come  to  his  hands,  and  especially 
to  the  plaintifT  for  whose  use  the  sei.  fa.  was  insti- 
tuted.    IVUhrow  V.  Commonu>ealthy  10  S.  &.  R.  231. 

309.  The  action  on  the  recognizance  must  be  in* 
the  name  of  the   legal  plaintiff  on  the  record ; 
and  it  is  not  necessary  to  suggest  the  equitable 
interest  of  an  assignee.     Braumfield  v.   Common- 
weaUhf  13  S.  dL  R.lM)5. 

310.  Judgment  is  not  entered  for  the  penalty  of 
the  recognizance  for  the  use  of  those  interested, 
but  for  the  damages  sustained  by  the  plaintiff. 
Wolverton  v.  ComtnonwtaUk,  7  S.  &  R.  273. 

311.  The  sureties  in  a  sheriff *s  recognizance  are 
liable  for  his  illegally  levyin^r  and  selling  the 
goods  of  A,  on  an  execution  against  B ;  and  a  judg- 
ment against  the  sheriff,  in  an  action  for  such  illegal 
act,  does  not  extinguish  the  recognizance,  nor  bar 
a  suit  against  his  sureties.  Carmack  v.  Common' 
wealth,  5  Binn.  184.     See  Post,  338. 

312.  In  a  sci.  fa.  against  one  of  the  sheriff's 
sureties,  the  sheriff  cannot  contradict  his  return 
to  an  execution,  bv  showing  that  it  was  made  at 
the  request  of  the  plaintiff's  attorney,  when,  in  fact, 
no  money  had  been  made  on  It.  Browi\field  v. 
Commonwealth,  13  S.  &;  R.  21^5. 

313.  In  a  sci.  fa.  against  the  sheriff  and  his 
sureties,  for  his  suffering  an  escape  on  execution, 
evidence  of  the  insolvency  of  the  execution  debtor 
is  inadmissible.  Wolverton  v.  CommwiweaUh^  7  S. 
&  R.  273. 

(  e.)  Deputy  Suriffs  and  Jailors, 

flee  Ante,  66.  67.    Arbitramkmt  ajtd  Awird, 
240.    Bail,  473. 

314.  A  deputy  sheriff's  bond  for  the  faithful 
performance  of  his  duty  is  not  binding  as  to  the 
collection  of  state  and  county  taxes,  in  Maryland, 
though  taxes  be  specially  mentioned  in  the  condi- 
tion,   .^mos  V.  Johnson,  3  Har.  &  M'Hen.  216. 

315.  The  condition  of  a  bond  taken  by  the  sher- 
iff to  indemnify  himself  from  the  acts  of  a  deputy, 
referring  to  an  actual  deputation  in  general  terms, 
must  be  construed  as  an  indemnity  for  so  lone  a 
time  as  the  obligor  was  then  in  fact  deputed  l>y 
the  sheriff.     fVUliams  v.  MVler,  Kirbv,  189. 

316.  Such  bond,  when  conditionecT  for  perform- 
ance of  duty  '*  during  his  continuance  in  office," 
no  time  being  specified,  binds  only  for  the  year 
for  which  he  was  first  appointed.  Munford  v. 
Rice,  6  Munf.  81. 

317.  But  a  bond  from  the  deputy  to  the  sheriff, 
dated  November  15, 1802,  and  conditioned  for  the 
faithful  performance  of  bis  duty,  during  his  con- 
tinuance in  office,  until  Novemoer  court,  1804,  is 
binding  upon  him  and  bis  sureties,  for  the  second 
year  as  well  as  the  first,  and  until  the  closing  of 
the  business  lawfully  committed  to  him  as  deputy. 
Rotfster  v.  LmUcs,  2  Munf.  280. 

318.  An  under-sheriff's  bond  need  not  be  re- 
newed, on  the  reappointment  of  the  sheriff,  or  the 
renewal  of  his  commission,  if  there  be  no  interme- 
diate time  when  he  is  not  sheriff;  but  the  original 
bond  is  security  against  subsequent  breaches. 
Hughes  V.  Smith,  5  Johns.  168. 

319.  Where  a  sheriff  resigned  his  office  before 
the  return  day  of  a  warrant  of  distress,  on  which 
his  deputy  had  collected  part  of  the  money  due 


thereon,  and  the  succeeding  sheriff  wappoiatod 
the  same  deputy,  who  afterwards  completed  the 
collection,  and  embezzled  all  the  money,  it  was 
held  that  his  sureties  on  the  bond  to  the  first  sher- 
iff were  liable  to  the  first  sheriff  for  the  whole 
amount ;  he  beinff  liable  therefor  t^he  creditor. 
Lamed  v.  Alien,  13  Mass.  295.  W 

320.  An  action  on  a  deputy's  bond  will  lie  ■• 
ioon  Bs  he  is  guilty  of  a  default  for  which  the 
sheriff  is  answerable,  though  he  be  not  damnified, 
and  no  action  have  been  brought  against  him. 
Cooper  V.  Mowry,  16  Mass.  7. 

321.  Where  the  sheriff  is  continued  in  office  the 
second  year,  (in  Virginia,)  and  takes  a  new  bond 
of  his  deputy  (who  is  also  continued^  for  faithful 
performance  of  the  duties  of  his  office,  it  seems 
that  in  an  action  upon  such  bond,  the  piaintifi'  is 
not  bound  to  show  that  the  deputv  took  the  oaths 
of  office  a  second  time,  or  that  his  appointment 
was  approved  by  the  county  court.  Lane  v.  Hat' 
rison,  6  Munf.  573. 

322.  Embezzlement  of  money  received  by  an 
nnder-sheriff  is  a  breach  of  the  condition  of  his 
bond  for  the  execution  of  his  office  according 
to  law,  and  without  fraud.  Hughes  v.  Smith,  5 
Johns.  168. 

323.  It  is  a  sufficient  assignment  of  a^i«e«Bh  of 
his  bond  to  aver  that  he  has  collected  money,  as 
under-sheriff,  to  the  amount  of  $10,000,  whicti  he 
has  refused  to  account  for  and  pay.  H. 

324.  Where  a  deputy's  bond  is  for  faithful  dis- 
charge of  his  duties,  and  to  save  the  sheriff  harm- 
less from  all  suits,  &c.,  caused  by  the  deputy's 
misconduct,  it  is  not  a  good  plea  in  bar  of  an  ac- 
tion thereon  against  the  sureties,  that,  before  the 
breach  complained  of,  the  deputy  had  become  unfit 
to  hold  his  office,  or  insolvent,  and  that  they  ffave 
notice  thereof  to  the  plaintiff,  and  requeirtied  his 
removal.  Crans  v.  Jfewell,  2  Pick.  612.  Jhidrus 
▼.  Bealls,  9  Cow.  693.  A  fortiori,  mere  notice  to 
the  sheriff,  by  the  sureties,  that  they  are  not  will- 
ing to  continne  bound  for  the  deputy's  fidelity, 
&c.,  will  not  exonerate  them  from  ratore  liability. 
Barnard  v.  Darling,  11  Wend.  28. 

3^.  A  plea  by  sureties  that  the  sheriff  agreed 
to  release  and  discharge  them,  is  bad,  unless  a  con- 
sideration is  alleged.     1 1  Wend.  28. 

^26.  In  a  suit  on  a  deputy's  bond,  for  indemnity 
against  a  fine  imposed  for  not  returning  an  execu- 
tion, it  is  sufficient,  if  the  proceedings  Sf  the  court 
imposing  the  fine  are  produced  from  the  files,  and 
an  order  of  the  court  snown,  without  showing  that 
there  was  a  rule  to  return  the  execution,  or  aa 
attachment  against  the  sheriff;  especially  if  the 
deputy  had  notice  of  the  proceedings  against  the 
sheriff.    HaU  v.  Luther,  13  Wend.  491. 

327.  In  such  suit,  the  deputy  is  estopped  to  de- 
ny the  official  character  of  the  sheriff,  (plaintiff;) 
ir  not  estopped,  proof  by  reputation  is  sufficient  to 
establish  such  character,  ib. 

328.  In  a  suit  on  such  bond,  the  plaintiff  must 
assign  breaches,  and  cannot  take  a  verdict  for 
nominal  damages.  Barnard  y.  Darlings  11 
Wend.  28. 

329.  In  debt  on  a  deputy's  bond,  conditioned  to 
keep  a  fair  register  of  alt  warrants,  Ac,  that 
should  come  to  his  hands  as  deputy,  and  to 
furnish  to  the  obligee  a  true  copy  thereof  quarter- 
ly, the  defendant  pleaded  performance,  and  the 
plaintiff  replied  that  the  defendant  had  never  fur- 
nished him  with  a  true  copy  of  any  fair  registpr, 
dec,  but  had  fraudulently  and  deceitfully  ful^ 
nished  him  with  a  certain  false  and  fictitious  wri- 
ting purporting  to  be  truly  abstracted  from  a  fair 
register  b^  him  kept.  Held  that  the  replication 
was  bad  for  duplicity,  as  it  assigned  more  than  one 
breach,  every  failure  to  furnish  a  cop;^  at  the  end 
of  a  quarter  of  a  yev  being  a  distinct  breach 


BOND. 


447 


Held  alio  that  the  replication  was  bad,  as  it  al- 
leged, arsramentaUTely  onl^,  if  at  all,  that  the  de- 
fendaot  did  not  keep  a  fair  register ;  and  if  that 
fcct  had  been  directly  averred,  yet  it  coald  not  be 
pleaded  with  the  other  averment,  that  he  had  not 
furnished  the  plaintiff  with  a  copy.  Austin  v.  Par- 
ker,  13  Pick.  222.  See  TarUUm  v.  IVdU,  2  N. 
Harap.  306. 

330.  A  deputy's  bond  is  security  against  his 
misdoings  on  an  execution,  though  the  plaintiff 
in  tlie  execution  directs  him  to  levy  on  speciiio 
property  ;  such  direction  not  constituting  him  the 
specUd  agent  of  the  sheriff.  His  acts  are  to  be  re* 
garded  as  official,  and  the  sheriff  answerable  there- 
for.    TttUU  V.  Cook,  15  Wend.  274. 

331.  In  order  to  exonerate  the  depnty,  in  such 
cases,  the  directions  must  be  so  specific  as  to  take 
away  all  discretion ;  otherwise  the  sheriff  is  an- 
swerable to  the  party  injured,  and  of  course  has  a 
remedy  on  the  deputy's  bond,  ib, 

332.  A  discharge,  under  an  insolvent  act,  of  a 
surety  on  a  deputy's  bond,  cannot  be  well  pleaded 
in  bar  of  an  action  on  the  bond,  as  the  damages, 
caused  bv  the  breach  of  the  condition,  were  not  as- 
isertaineo.    Andms  v.  Waring,  20  Johns.  153. 

333.  In  debt  on  a  deputy's  bond,  conditioned  to 
^  serve  and  return  all  writs,"  &c.,  an  assignment 
of  a  breach,  that "  the  defendant  did  not  serve  and 
return  all  writs,*"  ^fc«.,  may  be  treated  as  a  nullity, 
and  the  defendant  may  plead  performance  and 
non  <^ifia(/!«al«tf,.and  conclude  with  a  verification. 
To  such  plea  the  plaintiff  must  reply,  or  amend 
his  declaration,  and  set  out  particular  breaches; 
but  if  the  defendant  concluae  such  plea  to  the 
country,  the  court  will  order  a  repleader,  the  inne 
being  bad.    Rett  v.  Ticktnor,  1  Miles,  183. 

334.  A  jailer  cannot  defend  against  an  action  on 
his  bond,  conditioned  not  to  permit  an  escape,  by 
showing  that  in  an  action  against  the  plaintiff 
for  the  escape,  he  neglected  to  plead  'the  statute 
of  limitations  which  had  run  against  that  action. 
M'Clure  v.  Enoiny  3  Cow.  313. 

(f.)  CanstabUs. 

335.  Where  a  constable  was  chosen  collector, 
and  gave  one  bond  for  faithful  performance  or 
the  duties  of  both  offices,  in  a  penal  sum  equal  to 
double  the  amount  of  the  taxes  committed  to  him, 
and  I^U,  it  was  held  to  be  a  sufficient  compliance 
with  the  statnte  that  requires  constables  to  give 
bond  in  the  sum  of  A200.  Q;fdmby  v.  Adamg,  2 
Fairf.  332. 

336.  ■  A  written  approval  of  such  bond  b^  the 
•selectmen  and  town  clerk  is  not  necessary,  ib. 

337.  A  bond  conditioned  for  faithful  discharge 
of  duty  *'  as  constable,"  is  a  substantial  compliance 
with  a  statute  that  requires  him  to  give  bond  for 
*'  faithful  performance  of  his  duties  and  trust  as  to 
all  process  by  bim  served  and  executed."  ib. 

^8.  If  a  constable  seize  the  property  of  A,  un- 
der an  execution  against  B,  an  action  lies  on  his 
bond  given  for  "  faithful  performance  of  his  duties 
and  trust  as  to  all  processes  by  him  served  and 
executed."  Arcktr  v.  JVbA^s,  3  Greenl.  418.  So 
in  the  case  of  a  coroner's  bond.  Harris  v.  Han^ 
son,  2  Fairf  241.  And  a  sheriff's  official  recog- 
nizance.   Ante,  311. 

339.  In  New  Jersey,  a  constable's  bond  should 
be  taken  in  the  corporate  name  of  the  township. 

Wooltoick  V.  Forest,  1  Pen.  115.    Nottingham  v. 

GOes,  1  Pen.  120.  See  also  MiddlUown  y.JfCor- 
micky  2  Pen.  500. 

340.  But  the  bond  is  wholly  void,  when  taken 
onder  color  and  pretence  of  law  by  a  township 
committee,  if  it  contain  conditions  not  reouired  by 
statute,  and  which  cannot  be  separated  rrom  the 
proper  conditions.    1  Pen.  120. 

341.  A  judgment  on  the  bond,  when  the  execu- 


tion is  satisfied,  does  not  bind  the  obligor's  prop- 
erty so  as  to  give  subsequent  executions  on  the 
same  bond  a  priority  to  another  execution  deliv- 
ered to  the  sheriff  before  them.  Mfrthampton  v. 
Woodward,  2  South.  788.  \ 

342.  An  action  against  the  constable^s  surety 
cannot  be  brought,  even  by  agreement  of  parties, 
by  an  individual  in  his  own  name ;  it  must  be 
brought  on  the  bond,  and  in  the  name  of  the 
township  that  is  obligee.  Lewis  v.  Little,  2  South. 
685.  • 

343.  An  action  on  the  bond  is  within  the  statute 
of  limiUtions.    Knowlton  v.  Read,  6  Halst.  320. 

344.  In  Pennsylvania,  actions  may  be  brought 
on  a  constable's  bond,  as  often  as  damages  are 
sustained  by  breach  of  its  condition.  Campbell  r. 
CoTttmomoeaUh,  8  S.  &  R.  414. 

345.  Such  actions  are  not  limited  to  five  years, 
under  sUtute  of  1803,  like  acUons  on  sheriff's 
bonds,  but  are  within  the  statute  of  1798,  limiting 
actions  against  sureties,  in  official  bonds,  to  »even 
years  aAer  cause  of  action  accrued.  Owings  v. 
Commonwealth,  8  S.  &  R.  530. 

346.  A  constable's  surety  is  liable  for  his  not 
paying  over  money,  collected  on  a  warrant  to  levy 
on  a  constable  of  an  adjoining  township,  under  the 
stetute  of  March  20th,  1810,  §  12.  Clark  v.  Wvr- 
^,  7  S.  <&  R.  349. 

347.  In  suits  on  constable's  bonds  taken  under 
statute  of  April,  1834,  the  judgment  must  be  for 
the  damages  actually  sustained.  Commonwealth 
V.  Savres,  1  Miles,  235.  But  under  the  statnte  of 
March,  18S24,  the  verdict  most  be  for  the  penalty  ; 
and  the  plailiteff  will  have  execution  by  set.  fa.  for 
the  damages  that  may  be  assessed  for  bim.  tb, 

348.  Under  the  sUtute  of  1810,  justices  of  the 
peace  and  Uie  court  of  common  pleas  had  concur- 
rent jurisdiction  of  suits  on  constable's  bonds;  and 
the  plaintiff  was  not  entitled  to  costs  in  the  com- 
mon pleas,  unless  he  recovered  more  than  ^100. 
Palmer  v.  CommonwettUkt  6  S.  &  R.  245.  Camp- 
bell V.  Commmiwealih,  8  S.  &  R.  414.  Sed  tide  17 
S.  A  K.  369. 

349.  Under  the  statute  of  1824,  justices  of  the 
peace  have  no  jurisdiction  of  such  suits.  Blue  v. 
Commonwealth^  4  Watts,  215. 

350.  But  a  justice  may  issue  a  sei.  fa.  against 
the  sureties  of  a  constable,  when  he  abandons  the 
country,  becomes  insolvent,  &c.,  after  judgment 
a^nst  him  for  a  default;  and  he  need  not  be 
joined  in  the  set.  fa.  Etans  v.  Frey,  3  Watts, 
208.    500  8  S.  4&  R.  415. 

351.  On  such  sei.  fa.,  a  Judgment  against  the 
constable  for  official  misconduct  is  conclusive 
against  his  sureties  as  to  his  misconduct,  and 
the  amount  of  the  plaintifiTs  damages.  But  the 
sureties  may  make  any  defence  that  respects 
themselves  only.  Masser  v.  Strickland,  17  S.  & 
R.  354.     See  5  Binn.  184. 

352.  The  "  security,  required  by  law  '*  of  the 
high  constable  of  the  borough  of  Butler,  in  order 
to  enable  him  to  execute  process,  "  as  other  con- 
stables of  the  county,"  is  that  which  is  prescribed 
by  the  general  statutes,  to  be  taken  before  and  ap- 
proved by  the  quarter  sessions :  a  bond,  therefore, 
taken  of  him  befbre.  and  approved  by,  the  town 
council,  is  not  bindfl^  on  his  sureties  for  miscon- 
duct, Ac,  in  executing  process,  as  other  consta- 
bles of  the  county.  M^Bride  v.  Commonwealth,  2 
Watts,  448. 

353«  In  New  York,  a  constable's  bond  with  sure- 
ties, under  the  statute,  should  not  be  made  to  the 
people  of  a  county.    Warner  v.  Racey,  20  Johns.  74. 

354.  It  may  be  made  "to  the  people  of  the 
state."  Peopley.  Holmes,  2  Wend.2Bl.  5  Wend. 
191.  Or  '*  to  each  and  every  person  "  to  Whoffl  tfie 
constable  shall  become  liable,  &,c.  Dntton  v.*Kel' 
sey,  2  Wend.  615.   Fellows  v.  GUman,  4  Wend.  414. 
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355.  The  Talidito  of  the  bond  is  not  afifiMsied  bj 
the  omission  to  file  it  in  the  town  clerk's  office, 
within  ten  days  aAer  election.    2  Wend.  615. 

35<3.  Tlie  security  given  to  all  persons,  &c.,  by 
a  constable,  needs  not  to  be  under  seal.  Skdlin- 
ger  v.*  YendeSf  12  Wend.  306.  Neither  the  con- 
stable nor  his  sureties  can  object  that  the  security 
is  not  in  tlie  form  prescribed  by  statute,  nor  that 
the  mreties  have  not  been  approved,  ib. 

2SSt.  On  a  penal  bond  to  tne  people,  anv  person, 
to  whom  •the  constable  has  become  liable,  may 
maintain  an  action  of  debt  in  the  name  of  the 
people,  without  obtaining  leave  from  any  court. 
PeapU  V.  Holmes^  2  Wend.  281.  Lawton  v.  Er- 
win,  9  Wend.  233.  t 

358.  But  debt  will  not  lie  on  such  bond,  in  the 
name  of  the  party  aggrieved.  If  such  party  sue  in 
his  own  name,  it  must  be  in  an  action  of  covenant, 
though  he  be  not  a  party  to  the  bond,  nor  named  in  it 
He  may  claim  the  benefit  of  it,  by  proper  averments 
and  allegations  in  his  declaration.  Idnoton  v.  Er- 
win,  9  Wend.  233.  Fellows  v.  GUmany  4  Wend.  414. 

359.  In  an  action  on  a  constable's  bond,  it  is  not 
a  sufficient  allegation,  that  he  did  not  levy  the 
amount  of  an  execution,  nor  take  the  body  of  the 
defendant,  without  averring  Uiat  the  defendant  in 
the  execution  had  property  that  might  have  been 
levied  on,  or  that  his  body  might  have  been 
found.     LatoUtn  v.  Erurin,  9  Wend.  233. 

.  360.  In  such  action,  charging  a  neglect  in  not 
carrying  an  execution  into  effisct,  there  must  be  a 
specific  statement  of  the  facts  necessary  to  give 
jurisdiction  to  the  justice  who  issued  the  execu- 
tion :  a  mere  averment  that  he  had  jurisdiction  is 
insufficient,  ib. 

361.  Charging  that  the  constable  did  not  return 
the  execution  within  the  limited  time,  is  a  good 
assignment  of  a  breach  of  the  bond.  ib. 

362.  An  action  lies  against  a  constable  and  his 
sureties,  on  the  security  required  by  the  revised 
statutes,  for  his  mere  neglect  to  return  an  execu- 
tion. SU»n  V.  Cas€y  10  Wend.  370.  And  such 
action  may  be  brought  in  a  different  county  from 
that  of  1^  hich  he  was  an  officer.  Hopkins  v.  Hay- 
wood, 13  Wend.  265. 

363.  But  on  a  bond,  conditioned  for  payment  of 
all  moneys  that  should  come  into  the  constable's 
hands,  on  executions,  &c.,  no  action  lies,  unless 
monev  comes  to  his  hands,  dtc.  Warner  v.  Raeey, 
20  Johns.  74. 

364.  A  bond  of  one  who  is  constable  and  col- 
lector of  taxes,  conditioned  simply  '*  to  indemnify 
and  save  harmless  the  town  from  all  damsges, 
costs,  and  charges  that' may  in  any  manner  accrue 
to  the  town  from  his  default  or  laches  in  his  said 
office,*'  is  not  broken,  until  the  town  has  been 
compelled  to  pay,  or,  being  liable,  has  paid,  or  has, 
in  some  way,  sustained  actual  damage.  Sdectmen. 
^.  V.  Curtis,  1  Chip.  164. 

365.  A  constable's  bond,  given  to  J.  S.,  governor 
of  Tennessee,  and  his  successors,  for  faithful  per- 
formance of  official  duty,  when  in  fact  W.  B.  was 
governor,  was  held  valid,  the  name  J.  S.  being  re- 
dundant.    FinHejf  v.  Tipton,  4  Hay  w.  216. 

366.  In  declaring  on  such  a  bond,  it  is  not 
necessary  to  allege  non-payment  to  the  obligee  or 
his  successors.     Smith  v.  Codffer,  6  Munf.  401. 

367.  Before  the  passing  of  the  Kentucky  statute 
*  of  1820,  a  consUble's  official  bond  did  not  extend 

to  his  default  in  not  accounting  for  securities  re- 
ceived and  collected  b^  him  without  suit.  Jones 
V.  Commonwealth,  2  Litt.  357.  Bernard  v.  John- 
son, 3  Bibb,  432. 

368.  In  the  summary  judgment,  on  motion, 
agaittgt  a  constable  and  sureties,  for  his  not  re- 
tumHtg  an  execution,  interest  on  the  execution 
debt  cannot  be  recovered.  Pitman  v.  Couts.  6 
i.  J.  Marsh.  90. 


369.  Constables'  bonds,  in  Netth  OMFoliaa,  kkaA 
the  sureties  only  one  year ;  and  where  a  constabW 
received  a  note  in  1823,  but  received  the  money 
on  it  in  1825,  his  sureties  for  the  former  year  were 
held  not  liable  for  his  neglect  to  pay  it  over.  Ga9* 
emor  v.  CobUf  2  Dev.  4&. 

370.  Under  the  statute  of  1818,  a  consUble's 
sureties  are  not  liable  for  his  omitting,  without 
instructions  to  the  contrary,  to  sue  out  execution 
against  an  insolvent  debtor.  Governor  v.  Carrot 
way,  3  Dev.  436. 

371.  Where  a  constable  was  appointed  "  for  tbo 
district  of  N.,"  in  C.  county,  and  gave  bond  truly  to 
discharge  his  official  duties  '*  in  said  district,"  such 
bond  was  held  not  to  reach  his  default  in  C.  coun- 
ty, if  it  were  not  within  the  district  of  N.,  though 
he  had  legal  authority,  as  constable,  throughout 
the  county.     Gatyemor  v.  Morris,  3  Mnrph.  146. 

378.  If  an  insolvent  constable  become  surety  for 
stay  of  an  execution  committed  to  him  for  collec- 
tion, it  is  a  breach  of  his  bond  :  the  law  requires 
him  to  take  responsible  sureties.  Governor  v.  Da- 
vidson,  3  Dev.  361. 

373.  A  constable  is  liable  on  his  bond  for  not  levy- 
ing an  execution,  tbouffh  it  may  have  been  irregu- 
larly sued  out ;  but  such  irregularity  roav  mitigate 
damages.  ComnumweaUh  v.  Cull,  7  J .  J .  Marsh.  149. 

374.  A  constable  is  not  liable  for  not  pacing  over 
money  collected  on  execution  in  favor  of'^one  who 
resides  in  another  county,  until  ailer  special  de- 
mand. Commonwealth  v.  BartUtt,  7  J.  J .  Marsh.  161 

375.  In  declaring  against  him  on  his  bond  for  a 
false  return,  the  mere  allegation  that  **  he  failed  to 
make  a  true  and  correct  return  on  an  execution  "  is 
insufficient.  The  nature  of  the  return  should  be 
stated,  its  falsity  charged,  and  the  resulting  in- 
jury shown.  iJb. 

376.  In  a  declaration  on  a  bond,  the  breaches 
assigned  were,  that  the  constable  levied  on  a  horse, 
and  refused  to  sell  him ;  and  that  he  falsely  returned 
that  the  horse  was  rescued.  Held  that  thev  were 
well  assigned.  Lunghranv,  Campbell^  3  Blackf.487 

377.  Tne  approval  of  a  constable's  bond,  undei 
the  Alabama  statute,  by  a  iud^e  of  the^  county 
court,  need  not  be  entered  of  record  in  open 
court.  The  judge's  certificate,  that  a  constable  is 
authorized  to  enter  on  the  discharge  of  the  duties 
of  his  office,  is  sufficient  evidence  of  approval. 
Seaman  v.  Dvfphey,  4  Stew,  dt  Port.  159. 

378.  In  proceeding  bjr  motion  against  a  consta 
ble  and  his  sureties,  for  his  failing  to  return  an  exe- 
cution, it  is  not  error  to  proceed  to  trial  without  a 
declaration.     Condry  v.  Henley,  4  Stew.  &,  Port.  9. 

379.  By  the  statutes  of  Tennessee,  if  a  constable, 
do  not  return  an  execution  in  due  time,  judgment 
may  be  entered  against  him  and  his  sureties,  on 
motion,  and  without  notice.  Williams  v.  Harcey, 
Cooke,  466. 

380.  But  this  summaijr  process  will  be  adopted 
only  in  cases  expressly  within  the  purview  of^  the 
statutes :  hence  it  does  not  reach  the  case  of  a 
constable's  neglect  to  pay  over  money  which  he 
collects  for  a  party  in  any  other  way  than  on  ex- 
ecution.   JIfCrea  v.  Galey,  1  Overt.  251. 

381.  Nor  for  his  failure  to  return  process  issued 
by  a  justice  of  the  peace  ;  nor  for  an  escape  upon 
such  process.     Smith  v.  Wells,  5  Yerg.  202. 

382.  But  if  one  constable  seizes  prooerty  on 
execution,  and  procures  another  cbnstable  to  sell 
it,  and  the  latter  fails  to  pay  over  the  money,  the 
first,  and  his  sureties,  are  subject  to  judgment  by 
motion.     Cook  v.  Smith,  1  Yer^.  148. 

383.  Notice  of  the  moUon,  given  to  the  consta- 
ble, is  a  sufficient  application  to  him  for  payment 
of  the  money,  ib.  Notice  to  his  sureties  is  not 
necessanr.  Baxter  v.  Marsh,  1  Yerg.  460.  Hop' 
son  V.  Hoge,  8  Yerg.  153. 

384   The  New  Jersey  statute  of  1787,  that  sub- 
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Cilt  d»Baq«f  t  eonsUbles  to  a  summary  process 
fore  a  justice  of  the  peace,  does  not  extend  to 
their  sureties.    Marrowv.  Jfewmunf  CoxCfSi, 

3d&.  In  Ohio,  a  constable's  bond  is  required  to 
be  given  in  ten  days  afler  his  appointment;  but  if 

{liven  after  that  time,  it  is  not  void.  If  accepted 
y  the  trustees  of  thd  township,  it  binds  the  prin- 
cipal and  his  sureties.  Weslerkaven  v.  Clive,  5 
Ham.  138. 

366.  Whether  a  constable's  bond  was  received 
or  rejected  by  the  trustees,  may  be  shown  by  parol 
evidence,  ib. 

387.  Such  bond,  though  required  to  be  given  lo 
the  township  treasurer,  is  not  void  if  given  to  the 
trustees  of  the  township;  and  a  constable,  duly 
elected  and  sworn,  may  justify  his  acts,  as  consta- 
ble, though  his  bond  were  given  to  such  trustees. 
Barret  v.  Reed,  2  Ham.  409. 

(g.)  Clerks  J  &c.,  of  Courts. 

388.  Whether  clerks  can  be  required  to  give 
official  bonds,  by  a  statute  enacted  after  they  are 
in  office  ?    Dance's  case,  5  Munf.  349. 

389.  A  sale  of  real  estate  by  the  clerk  and  mas- 
ter in  equity,  in  North  Carolina,  under  an  order 
of  court,  pursuant  to  statute,  is  an  official  act  with- 
in the  condition  of  his  bond.  Judges  v.  Deans,  2 
Hawks,  93. 

390.  A  clerk's  bond»  ffiven  to  the  justices  of  the 
county,  he  beinff  one  of  them,  and  they  not  a  cor- 
porate body,  will  not 'support  an  action  thereon. 
It  is  wholly  void.  Justices  v.  .Armstrong,  3  Dev. 
284.    S.  P.  4  Dev.  43,  Dickey  v.  ^Uey.  Post,  594. 

391.  When  the  judges  of  the  general  court  of 
Virginia  appoint  a  clerk  of  the  district  court,  in 
vacation,  he  has  the  whole  of  the  neit  term  of  the 
district  court  to  give  the  bond,  &c.,  required  by 
law.     Dew  v.  Judges,  ^.  3  H.  db  M.  1. 

392.  The  bond  of  a  clerk  of  the  county  or  cir- 
cuit court,  in  that  state,  given  under  the  statutes 
of  1792,  for  the  faithful  discharge  of  his  duties,  is 
confined  to  clerical  duties,  and  does  not  extend  to 
the  collection,  dtc.,  of  taxes  on  law  process,  though 
it  is  his  duty  to  collect  and  account  for  such  taxes. 
Auditor  V.  Dnjden,  3  Leigh,  703. 

393.  No  one,  except  Uie  person  injured,  can 
maintain  an  action  on  the  bond  of  the  clerk  of  the 
court  of  common  pleas,  in  South  Carolina,  for  his 
neglect  to  record  the  judgments  of  that  court. 
Treasurers  v.  Ross,  4  M'Cord,  273. 

394.  Hence  the  state,  having  no  right  to  sue  for 
such  neglect,  cannot  authorize,  by  resolve  of  the 
legislature,  the  successor  of  the  clerk  to  sue  the 
hood,  to  obtain  pay  for  recording  judgments  ren- 
dered in  the  time  of  his  predecessor,  to. 

396.  In  a  suit,  on  the  bond  of  a  clerk  of  a  court, 
by  the  party  injured,  it  is  safficient  to  name  the 
person,  for  whose  use  the  suit  is  brought,  in  the 
process  and  declaration ;  but  the  declaration  must 
set  forth  the  condition  of  the  bond,  and  assign 
breaches.     State  v.  Coffee,  6  Ham.  151. 

396.  The  bond  of  the  clerk  of  the  court  of  com- 
mon pleas,  in  Massachusetts,  for  the  true  discharge 
of  all  the  duties  of  his  office,  and  for  keeping  up 
the  records  seasonably  and  in  good  order,  does  not 
secure  the  fees  of  the  crier  of  the  court,  though 
they  are,  by  law,  to  be  received  by  the  clerk,  and 
paid  over  by  him  to  the  crier.  Crocker  v.  Fales, 
13  Mass.  260. 

397.  The  bond  of  a  prothonotary,  though  not 
required  by  statute,  binds  him  and  his  sureties, 
and  secures  the  commonwealth,  by  priority  of 
right,  to  the  amount  of  the  penalty.  Common- 
wealth  V.  WoUtert,  6  Binn.  292. 

398.  If  private  persons,  injured  by  bis  official 
misconduct,  have  an  interest  in  the  l>ond,  yet  anv 
payment  to  such  persons  is  at  the  sureties'  peril,  it. 

399.  The  cause  of  actaoti  en  a  prothonotary's 
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bond  accrues,  as  to  his  paying  over  money  deliv- 
ered to  him  under  the  rules  and  orders  of  court, 
when  the  court  orders  it  to  be  paid  over.  SttUe  v. 
Houstjon^  1  Harring.  230. 

400.  The  condition  of  a  clerk's  bond  was,  that 
he  should  render  an  account  yearly,  on  the  first 
Wednesday  in  January,  of  all  moneys  received  by 
him,  during  the  year,  by  virtue  of  his  office,  and 
"  afier  deducting  $1000,  if  he  should  have  received 
so  much,  to  pay  one  half  of  the  residue,"  &c.  He 
received  $9*i7,  61  cts.,  between  the  Ist  Wednesday 
of  January  anid  the  2^kl  day  of  October,  when  he 
ceased  to  be  clerk<  Held,  in  a  suit  on  his  bond, 
that  he  was  not  bound  to  pay  over,  as  he  had  not 
received  more  than  $1000,  though  he  had  received 
more  than  at  the  rate  of  $1000  per  annum.  Har* 
ris  V.  Dinsmore,  2  Fairf.  365. 

401.  A  clerk  is  not  liable  on  his  bond,  for  not 
taking  a  good  and  sufficient  appeal  bond,  it  being 
the  duty  of  the  court  to  see  that  such  bond  is  suf- 
ficient.   M'.^Uster  v.  Scrice,  7  Yerg.  277. 

402.  Before  the  statute  of  1823,  the  condition 
of  a  clerk's  bond,  in  North  Carolina,  for  the  faith- 
ful performance  of  his  duties  as  clerk,  included  his 
punctual  paying  over  of  money  made  on  a  fi.  fa., 
and  placed  in  liis  office  by  the  sheriff  in  vaca- 
tion.   Judges  V.  Williams,  1  Dev.  426. 

403.  Where  a  clerk  is  sued  on  his  bond,  for  not 
paying  over  license  duties  within  the  time  stipula- 
tea  therein,  if  he  has  paid  before  suit  brought,  the 
action  cannot  be  supported  for  interest  durin^the 
delay.  Gags  v.  Gannett,  11  Mass.  217.  See  Fost, 
562.  563.     Clerks,  &c.  74. 

404.  A  clerk's  sureties  are  not  liable  for  his  un- 
dertaking to  n^ceive  a  judgment  creditor's  debt, 
and  to  discharge  the  judgment  debtor.  Letois  v. 
Johnson,  Walker,  261. 

405.  Judgment  against  a  clerk  and  bis  sureties, 
on  the  summary  process  by  motion,  must  show 
that  he  was  clerk  at  the  time  the  default  happened, 
or  it  will  not  be  valid.  Garner  v.  Carrol,  7  Yerg. 
365. 

406.  A  motion  against  a  clerk,  for  not  seasona- 
bly paying  over  money  collected  by  him  for  the 
use  of  the  state,  must  be  made  at  the  first  term  of 
the  circuit  court  afier  the  default ;  and  judgment 
against  him,  without  notice,  at  any  other  term,  is 
erroneous,  tb. 

407.  The  clerk's  bond  is  a  cumulative  remedy, 
and  does  not  prevent  his  being  sued  at  common  law, 
for  his  negligence,  &«.  Pass  v.  DibreU,  7  Yerg.  340. 

(h.)  Marshals  and  Deputy  Marshals. 

408.  The  sureties  in  a  marshal's  bond,  given  af- 
ter he  has  received,  on  execution,  money  due  to 
the  United  States,  and  has  been  directed  by  the 
comptroller  of  the  treasury  to  pay  it  into  a  bank, 
are  not  liable  for  his  neglect  so  to  do,  though 
the  money  was  in  the  marshal's  hands  afler  tne 
bond  was  executed.  United  States  v.  Giles,  9 
Cranch,  212. 

409.  As  the  marshal  is  justified  in  paying  over 
the  money,  in  such  case,  according  to  the  comp- 
troller's directions,  it  seems  that^  m  a  suit  on  his 
bond,  he  may  avail  himself  of^  such  payment, 
though  he  has  not  submitted  it  as  a  claim  to  the 
accounting  officers  of  the  treasury,  ib. 

410.  A  marshal  is  liable,  on  his  bond  for  his  dep- 
uty's failure  to  serve  original  process,  to  the  extent 
ofthe  injury  sustained  by  the  plaintiff-  If  the  di- 
rect legal  consequence  of  such  tailure  of  the  deputy 
be  the  loss  of  the  debt,  the  marshal  is  liable  for 
the  amount  of  the  debt.  United  States  v.  Moore,  2 
Brock.  317. 


shal.   But  his  discharge  of  a  debtor  from  custody. 
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without  taking  bail,  is  a  nuareaaanM  for  which  the 
marshal  is  reaponsible.  ib. 

412.  The  auretiea  of  a  marahal  of  the  court  of 
chancery  y  whose  bond  the  ooort  is  by  statute  re- 

auired  to  have  renewed  as  often,  at  least, as  once  in 
iree  years,  are  liable  for  his  aefault,  after  three 
years,  in  not  paying  over  money,  though  no 
new  bond  was  required.  Copline  t.  MeCalley,  1 
Leigh,  280. 

413.  By  the  acts  of  congress  **  relating  to  bonds 
given  by  marshals,"  o,  party  injured  may  bring  an 
action  thereon  in  his  own  name.  Hernandez  v. 
Mtmtgomery^  14  Martin's  Louis.  Rep.  422. 

414.  It  is  a  breach  of  a  marshal's  bond,  if  he  have 
not  the  proceeds  of  the  sale  of  a  vessel,  ordered  to 
be  sold,  ready  in  court,  to  be  disposed  of  by  order 
of  court,  ib, 

415.  It  is  a  good  assignment  of  a  breach  of  a  dep- 
uty marshars  bond  '^  to  keep  the  marshal  free, 
clear,  and  indemnified,"  to  aver  that  he  failed  to 
return  certain  executions,  specifying  them.  Lew- 
is V.  CrokeUf  3  Bibb,  196. 

(i.)   PoMtmasters, 

416.  The  postmaster  general  has  authority  to 
take  bonds  of  his  deputies  conditioned  for  faithful 
performance  of  their  duties,  and  to  pay  all  moneys 
that  shall  come  to  their  hands  for  postagM,  6lc. 
Postnuutar  General  v.  Early,  12  Wheat.  136. 
Postmaster  General  v.  i2ice,  Gilpin,  564.  See 
Gilpin,  135. 

417.  A  bond  given  by  a  postmaster,  with  sureties, 
ibr  the  performance  of  his  official  duties,  is  not 
binding  until  it  is  approved  and  accepted  by  the 
postmaster  general.  Postmaster  General  v.  ffor- 
veU,  Gilpin,  121. 

418.  The  reception  and  detention  of  such  bond, 
for  a  considerable  time,  by  the  poatmasier  general, 
without  objection,  is  sufficient  evidence  that  he 
has  accepted  it.  ib. 

419.  The  statute  of  March  3,  1825,  releasing 
the  sureties  of  a  deputy  postmaster  if  suit  be  not 
brought  within  two  years  after  a  defiiult,  does  not 
apply  to  defaults  that  happened  before  the  passing 
of  the  statute.  Postmaster  General  v.  Bice,  Gil- 
pin, 554. 

420.  The  provisions  of  that  statute  substitute  a 
certified  statement  of  the  settled  account,  as  evi- 
dence in  suits  against  deputy  postmasters,  in  place 
of  the  certified  copy  of  the  account  current  re- 
quired by  the  statute  of  April  30,  1810.  ti. 

421.  Before  the  statute  of  1825,  neither  a  poet- 
master  nor  his  surety  was  discharged  from  his 
bond  by  thtt  postmaster  general's  neglect  to  sue 
for  balances,  aue  from  the  postmaster,  within  the 
time  prescribed  by  law ;  nor  by  an  order  from  the 
post-office  department,  directing  the  postmaster  to 
retain  such  balances  until  drawn  for  by  the  gen- 
eral post-office.  Locke  v.  Postmaster  General,  3 
Mason,  446.   Doz  v.  Postmaster  General,  1  Pet.  31 8. 


III.  Forthcoming  Bonds. 

422.  By  the  Virginia  statute  of  1769,  ''  if  the 
owner  of  goods  taken  in  execution  shall  tender  snf- 
cient  security  to  have  the  same  forthcoming  at  the 
dav  of  sale^  the  f  herifiT  shall  take  a  bond  from  such 
debtor,  and  securities,  payable  to  the  creditor,  reci- 
ting the  service  of  such  execution,  and  the  amount 
of  tne  money,  dec.  due  thereon,  and  with  condition 
to  have  the  goods  forthcoming  at  the  day  of  sale  ap- 
pointed by  such  sherifiT,  and  shall  thereupon  sufier 
the  goods  to  remain  with  the  debtor,  at  his  risk,  till 
that  time."  And  on  a  breach  of  the  condition  of 
sQoh  bond,  the  obligee  is  entitled  to  remedy  upon 
motion.  The  forfeited  bond  becomes  a  quasi  judg- 
ment.   1  Wash.  162.    3  Munf  434. 

423.  Such  bond  is  substituted  for  the  original 


judgment,  and  suspends  telber  pffoorwdinyi  ihen* 
on  ;  and,  when  foxfeited,  seems  to  be  a  saturfaotioa 
of  the  judgment     United  States  v.  Graces,  2  Brock 
379.    lAisk  V.  Ramsay,  3  Munf.  454.     Cooke  r. 
Piles,  2  Munf  153. 

424.  The  day  appointed  for  the  delivery  of  the 
property  should  be,  in  fact,  the  day  appointed  for 
the  sale  }  but  it  is  not  necessary  that  it  should  be 
so  stated  in  the  condition  of  the  bond,  where  the 
day  of  the  delivery  u  mentioned.  Jrvin  v.  EU 
dn(^e,  I  Wash.  161.     Wood  v.  Dans,  1  Wash.  69. 

4&,  The  bond  should  be  made  payable  to  tlie 
creditor,  and  not  to  the  sheriff;  the  condition  should 
be  to  deliver  the  property  at  the  time  of  sale,  and 
not  when  demanded;  and  it  should  recite  the 
amount  of  the  execution,  and  describe  the  execu- 
tion with  accuracy.  Doisnman  v.  Ckinn,  2  Wash- 
189.    Hubbard  v.  Taylor,  1  Wash.  259. 

426.  The  description  of  the  execution  is  insuffi- 
cient, if  the  execution  debtor,  or  the  person  on 
whose  property  it  was  levied,  be  not  shown  with 
reasonable  certainty.  1  Wash.  259.  Lewis  v. 
Thompson,  2  H.  &.  M.  100. 

427.  A  writ  o£ fieri  facias  against  an  administra- 
trix, ^'  to  be  levied,  as  to  certain  damages  and  costs, 
of  the  ffoods  and  chattels  of  her  intesUte,  and  as  to 
other  damages  and  costs,  of  her  own  goods  and 
chattels,"  was  returned  **  executed  on  certain 
slaves,  the  property  of  the  administratrix,  and  a 
forthcoming  bond  taken^"  &c.  The  bond  being 
^ven  by  the  administratrix,  eo  nomine,  but  express- 
ing that  the  fi^ri  facias  was  against  the  goods  and 
chattels  of  the  said  administratrix,  was  decided  to 
be  variant  ftt»ra  the  fieri  f ados,  and  was  therefore 
quashed.     Glascock  v.  Efawsan,  1  Munf.  605. 

428.  A  fi^ri  facias  was  directed  to  the  sheriff  of 
Campbell,  but  was  delivered  to  and  levied  by  the 
sergeant  of  Lynchburg,  who  took  a  forthcoming 
bond  upon  it,  reeitinf  tiiat  the  writ  had  been  direct- 
ed to  the  sergeant.  Held  that  the  writ  gave  no  au- 
thority to  the  servant,  and  no  warrant  to  him  to 
take  the  forthcoming  bond,  and  that  the  bond  was 
variant  from  the  execution,  and  therefore  ought  to 
be  quashed.     Couch  v.  Miller,  2  Leigh,  545. 

429.  If  the  bond  mention  the  persons  against 
whom  the  execution  issued,  and  that  "  they  were 
desirous  of  keeping  in  their  possession,  until  the 
day  of  sale,  the  property  taken  by  the  sheriff,"  it 
sufficiently  describes  the  pronerty  as  theirs.  Bro- 
nauffhs  v.  Freeman,  2  Monf.  266. 

430.  The  bond  is  sufficient,  though  the  condition 
do  not  specify  any  place  where  the  property  shall 
be  delivered.     Burwdl  v.  Court,  1  Wash.  254. 

431.  If  the  bond  recite  an  execution,  and  that 
property  has  been  seised  thereon,  a  variance  be- 
tween the  sheriff's  return  and  the  bond  will  be 
immaterial,  provided  the  bond  agrees  with  the  ex- 
ecution.   Buchanans.  Maynadier,QC9Xi,  I. 

432.  A  and  B  sue  out  ^firifadas  on  a  judgment 
recovered  by  them,  and  indorse  on  ihe  fieri  facias 
that  it  is  for  the  benefit  of  C,  and  the  sheriff  levies 
it,  and  takes  a  bond  pavable  to  C.  The  bond  is 
void.    Meie  v.  Howver,  1  Leigh,  442. 

433.  If  the  bond  be  for  more  than  the  sum  due 
by  the  execution,  the  plaintiff  maj  remit  the  ex- 
cess, even  after  judgment  entered,  if  he  do  it  at  the 
same  term ;  and  the  judgment  will  be  valid.  Scott 
V.  Homsbv,  1  Call,  41.    BeU  v.  Marr,  1  Call,  47. 

434.  A  bond  in  which  no  penal  sum  is  mention- 
ed in  the  obligatory  part  will  not  sustain  O^^S' 
ment  thereon.    Bragg  v.  Murray,  6  Munf.  32. 

435.  One  bond  may  be  taken  on  several  execu- 
tions; and  two  separate  ohUgations,  by  different 
sets  of  obligors,  may  be  incTuded  in  one  bond, 
each  set  bein^  jointly  and  severally  bound  in  dif- 
ferent penalties,  with  a  condition  that  each  penal 
sum,  for  which  they  are  respectively  bound,  shall 
be  discharged  by  payment,  oy  them,  or  eicfer  of 
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ttMB,  of  a  IflM  •on  speoiied.     fFinsion  v.  Common- 
weulth,  2  Call,  290. 

436.  A  bond  ^iven  by  the  defendant,  without 
•orety,  will  support  a  judgment  thereon.  Wash' 
mgtoH  ▼.  Smith,  3  Call,  13. 

437.  A  bond  it  ^ood  if  the  <'  teneri  "  be  right, 
though  the  "  tolveriRum  "  be  wrong.  Wilkinson  ▼. 
JfLochlin,  1  Call,  49. 

438.  The  sheriff's  fee  for  taking  the  bond  may 
be  included  in  it.  Bronaughs  v.  Frumanj  2  Munf. 
26G.  But,  prior  to  the  statute  of  1794,  the  sheriff 
could  not  properly  include  in  the  bond  his  commis- 
sions on  the  execution.  The  bond,  however,  was 
not  void,  though  he  did  include  them,  but  judgment 
was  entered  for  the  sum  due,  exclusive  of  the  com- 
missions.    Worsham  v.  EggUston,  1  Call,  48. 

439.  A  bond  on  a  judgment  that  bore  only  five 
per  cent,  interest,  carried  that  interest  only,  though 
given  afler  the  passing  of  the  statute  that  allowed 
six  per  cent.     Brooke  v.  Roans,  1  Call,  205. 

440.  A  bond  is  not  vitiated  by  a  misrecital  of  the 
amount  of  the  costs  in  the  execution,  if  the  aggre- 
rate  of  the  debt  and  costs  be  truly  stated,  nil* 
Uoms  ▼.  Lylcf ,  2  Cranch,  9. 

441.  Where  A  gave  a  bond^  which  B  executed 
as  surety,  and  judgment  was  rendered  thereon 
against  A,  and  ^fi/sn  facias  was  issued  and  property 
seized,  but  the  fieri  fidas  was  not  letumed,  it  was 
held  that  these  proe^edings  were  not  a  bar  to  a 
motion  ution  the  bond  against  B.  WinsUm  v.  WhU* 
locks,  5  Call,  435. 

442.  A  iiiri  fasias  issued  against  three  defen- 
dants, and  the  forthcoming  bond  did  not  state  to 
which  of  the  three  the  property  seized  in  execution 
belonged,  nor  that  it  had  been  restored.  The  bond 
was  held  to  be  valid.  Harpers  v.  PaUon,  1  Leigh, 
306. 

443.  Where  a  debtor  is  in  custody  on  execution, 
it  seems  that  the  sheriff  may  receive  property  ten- 
dered to  him  by  the  debtor,  in  discnarge  of  his 
bodv,  and  appoint  a  day  of  sale  after  the  xetorn  day 
of  the  execution,  and  tnat  a  bond  for  the  forthcom- 
ing of  the  property  is  valid,  though  dated  after 
such  return  day.    Jbtx  v.  Ewins,  3  Munf.  306. 

444.  The  defendant  cannot  be  permitted  to  show 
in  defence  against  a  motion  for  judgment  on  the 
bond,  that  the  execution  was  issued  against  anoth- 
er person  of  tbe  same  name,  who  is  dead,  and  that 
therefore  the  levy  on  the  defendant's  property  was 
improper.     Dotenman  v.  Dotonman,  i  Call,  507. 

445.  Nor  will  payment  to  the  creditor,  on  the 
day  of  sale,  of  the  debt,  interest,  and  costs,  without 
paying  the  sheriff's  commission,  prevent  a  forfeit- 
ure of  the  bond.    Bernard  v.  Scott,  3  Rand.  522. 

446.  Nor  producing  the  property  on  the  spot, 
upon  the  day  of  sale,TCfore  one  o'clock,  if  it  be  not 
delivered  to  the  sheriff  until  after  four  o'clock. 
JTKinster  v.  OarroU,  3  Rand.  564. 

447.  A  delivery  of  part  of  the  property  is  not  a 
performance  of  the  conflition ;  but  if  the  sheriff 
receive  and  sell  what  is  delivered,  the  amount 
will  be  credited  in  the  judgment  on  the  bond. 
PleasatUs  v.  Letris,  1  Wash.  273. 

448.  Equity  will  not  relieve  the  obligors  on  the 
ground  that  tne  principal  was  not  the  owner  of  the 
property  specified.  Stfms  v.  Montapie,  4  H.  &  M. 
180.  Nor  because  the  bond  was  forfeited  by  the 
absconding  of  a  slave,  who,  by  the  condition, 
should  have  been  forthcoming.  Cole  v.  Fenwick, 
Gilmer,  134. 

449.  In  a  motion  for  judgment  on  the  bond,  the 
laintiff  need  not  prove  a  forfeiture  or  breach ; 
ut  the  defendant  must  prove  performance.    Jfiek- 

olas  V.  FUuhsr,  1  Wash.  330. 

450.  As  the  pleadings  on  such  motion  are  ore 
tenus,  a  formal  issue  need  not  be  voined ;  and  the 
court  may  render  judgment  on  the  evidence, 
jr Awtor  y.  Gorrott,  3  Rand.  554. 
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451.  Where  A,  B,  and  C  ezeeuted  a  bond  to  re- 
lease A's  goods  taken  in  execution,  but  the  bond 
did  not  show  whether  B  was  principal  or  surety, 
and  C  paid  the  debt,  and  moved  agamst  B  as  prin- 
cipal, and  the  court  gave  judgment  for  C,  on  the 
motion,  but  the  record  did  not  show  whether  B 
was  principal  or  surety ;  the  court  of  appeals  af- 
firmed the  judgment,  on  the  presumption  that  the 
court  below  had  evidence  that  B  was  principal. 
Cunningham  v.  MiUkeU,  4  Rand.  189. 

452.  The  surety  has  a  right  to  deliver  the  prop- 
erty on  the  day  of  sale,  if  he  can,  on  that  day, 
peaceably  obtain  possession  of  it,  to  save  the  con- 
dition ofthe  bond.     Lusk  v.  Ramsay,  3  Munf.  417. 

453.  The  sheriff's  lien,  or  riffht  of  property^  is 
not  divested  nor  released  by  the  debtor's  giving 
a  forthcoming  bond,  but  remains  until  the  bond  is 
forfeited,  ih. 

454.  Though  the  bond  be  not  good,  as  a  statu- 
tory bond,  it  may  be  good  at  common  law.  John- 
son  V.  Meriwether,  3  Call,  523.  And  debt  may  be 
brought  on  it  after  a  motion  for  judgment  has  been 
overruled.  Hewlett  v.  Chamterlayne,  1  Wash. 
367.  So  if  it  be  made  payable  to  the  sheriff,  he 
may  maintain  an  action  thereon.  BeaU  v.  Down' 
man,  I  Call,  249. 

455.  A  bond  cannot  be  forfeited,  if  an  injuno- 
tion  to  stay  proceedings  be  issued  before  the  day 
appointed  for  delivery  of  the  property.  But,  if  it 
be  forfoited  before  the  injunction  issues,  the  in- 
junction does  not  discharge  it,  but  the  obligors  con- 
tinue liable  still.     Wilson  v.  Stetmnson,  2  Call,  213 

456.  If  a  supersedeas  to  a  judgment  (execution 
being  levied,  and  bond  being  taken)  be  issued  be- 
fore the  day  of  0ale,  and,  thereupon,  the  property 
be  not  forthcoming,  the  penalty  of  the  bond  is 
saved,  and  no  motion  lies  upon  it.  Rueker  v.  Har- 
rison, 6  Munf.  181.    See  9  Johns.  66. 

457.  The  debtor  was  not  entitled,  under  the  stat- 
ute of  January  31, 1809,  to  a  stay  of  execution, 
or  to  a  sale  of  property  on  credit,  on  a  bond  exe- 
cuted afler  its  passage.  Riehardson  y.  Perkins,  4 
Munf.  512. 

458.  A  foulty  bond,  while  in  force,  is  a  satisfac- 
tion of  the  judgment,  so  that  a  second  execution 
cannot  issue  till  the  bond  is  quashed.  Downman 
y.  Chinn,  2  Wash.  189.  See  also  Tai^  y.  Dun- 
doss,  1  Wash.  92. 

459.  Where  judgment  is  obtained  against  the 
principal  and  surety,  and  the  surety  gives  a  forth- 
coming bond  which  is  forfeited,  the  original  judg- 
ment IS  not  thereby  satisfied,  but  further  proceed- 
ings on  it  wiU  be  barred  until  the  forthcoming 
bond  sh^  be  quashed.  Randolph  y .  Randolph,  S 
Rand.  490.    See  2  Brock.  386. 

460.  If  the  original  judgment  be  reversed,  the 
judgment  on  the  bond  is  of  course  reversed  also ; 
but  the  execution  on  which  the  bond  was  given 
must  be  brought  up  by  certiorari,  so  that  the  con- 
nection between  the  two  judgments  may  be  shown. 
Barton  v.  Petit,  7  Cranch,  S«8. 

461.  A  notice  on  a  bond  is  sufficient,  if  it  be 
descriptive  enough  to  warn  the  defendant,  with  a 
reasonable  degree  of  certainty,  of  what  he  has  to 
answer.     Winston  v.  Commonwealth,  2  Call,  290. 

4^.  A  motion  on  a  bond  can  only  be  made  on 
the  day  to  which  the  notice  is  ^ven,  unless  the 
defendant  be  called,  and  the  motion  entered  and 
continued.    Parker  v.  Pitts,  1  H.  d&  M.  4. 

463.  If  a  bond  be  delivered  by  the  sheriff  to  the 
plaintiff,  before  notice  thereupon  be  given  to  the 
defendants,  execution  may  he  awarcfed  upon  it- 
though  it  have  not  been  filed  in  the  clerk's  of- 
fice.   Eppes  y.  CoUey,  2  Munf.  523. 

464.  If  the  notice  be  signed  by  the  plaintiff,  it 
is  sufficient,  although  it  does  not  state  to  whom 
the  bond  is  payable.  Lemoigne  v.  Montgomery^ 
5  CaU,  528. 


459 


BOND. 


465.  If  the  noGte  detoribe  the  bond,  by  mistake, 
as  executed  bj  '*  John  Cooke/*  when  it  was  execu- 
ted by  "  George  M.  Cooke/*  it  is  insufficient 
Huners  r.  Patton,  1  Leigh,  906. 

4o6.  On  a  joint  notice  to  all  the  obligors,  the 
plaintiff  may  take  judgment  against  one  of  them 
only.  CHassd  y.  Ddima,  2  Call,  368.  See  Wilson 
▼.  StevensoHf  2  Call,  213. 

467.  The  sheriff's  failing  to  make  a  return  on 
an  execution  ia  no  groutia  for  reversing  a  judg- 
ment obtained  on  i  bond  taken  in  pursuance 
thereof.    Jones  v.  HuU,  1  H.  <&  M.  212. 

468.  A  judgment  cannot  be  obtained  on  a  bond 
bearing  date  tefore  the  7th  January,  1807,  antinst 
the  sheriff,  to  whom  the  estate  of  a  deceased  ob- 
ligor had  been  committed,  as  against  an  executor 
or  administrator  in  ordinary  cases ;  but  the  plain- 
tiff must  exhibit  his  claim  before  the  court,  accord- 
ing to  the  statute  of  1792.  Jackson  v.  Etoellf  4 
Munf  426. 

469.  Where  non  est  factum  is  pleaded  to  a  mo- 
tion on  a  bond,  the  court  may  render  judgment 
without  the  intervention  of  a  jury,  or  they  may 
empanel*  a  jury  to  try  the  issue,  at  their  discre- 
tion.   Burke  V.  Levy,  1  Rand.  1. 

470.  A  judgment  for  sterling  money  ought  to 
be  reduced  into  currency,  at  the  time  of  entering 
judgment  oif  the  bond,  according  to  the  rate  of 
eichange  then  existing.  Scott  ▼.  Homshy^  1  Call,  41. 

471.  Although  juogment  on  a  bond  be  ren- 
dered for  a  larger  sum  than  is  due  by  the  execu- 
tion, yet  if  the  execution  is  not  made  part  of  the 
record  by  bill  of  exceptions,  nor  any  objection  made 
in  the  court  below,  such  objection  cannot  be  sus- 
tained in  the  court  of  appeals.  Burke  v.  Levy,  1 
Rand.  1. 

472.  Upon  a  motion  to  quash  the  bond,  for  de- 
fects apparent  on  the  face  of  the  execution  on 
which  it  was  taken,  an  appellate  court  will  regard 
the  execution  as  part  of  the  record,  though  not 
made  so  by  any  express  order  to  that  effect.  Couch 
T.  MiUer,  2  Leigh,  545* 

473.  Where  a  motion  is  made  to  quash  an  exe- 
cution and  bond,  on  the  ground  that  a  previous 
execution  had  issued,  and  a  forthcoming  bond 
taken  for  the  same  debt,  which  execution  and 
bond,  it  was  alleged,  had  been  improperly  quashed, 
the  %ourt  will  not  inquire  into  tne  valiaity  of  the 
first  execution  and  bond,  upon  the  motion  to  quash 
the  second.    JeU  y.  WaUutj  1  Rand.  211. 

474.  In  reviewing  a  judgment  by  default  on  a 
bond,  the  appellate  court  wul  compare  it  with  the 
execution  on  which  it  was  taken.  Glascock  v. 
Dawson^  1  Munf  605 

475.  Wb^e  a  judgment  upon  a  bond  is  obtained 
against  a  defbndant  haying  legal  notice,  and  ap- 
pearing by  attorney,  but  not  moving  to  quash  the 
bond,  nor  stating,  by  plea  or  bill  of  exceptions,  any 
variance  between  it  and  the  execution,  the  appel- 
late court  will  not  reverse  the  judgment,  on  the 
ground  of  such  variance.  Bronaugks  v.  Freeman, 
2  Munf  266. 

476.  A  bond,  being  inserted  in  the  transcript  of 
the  record,  is  to  be  taken  as  the  bond  on  which 
the  court  gave  judgment,  without  any  certificate 
by  the  cleric  to  that  effect  BeaU  v.  WUson,  4 
Munf  380. 

477.  If  a  judgment  quashing  a  bond  be  re- 
versed, the  appellate  court  will  not  proceed  to 
give  judgment  for  the  plaintiff,  unless  it  regularly 
appear  that  the  defendants  had  legal  notice  of  the 
motion,  or  appeared  to  oppose  it.  If,  therefore, 
there  be  no  bill  of  exceptions,  making  the  notice, 
stated  in  the  record,  a  part  thereof,  and  it  do  not 
appear  by  the  judgment  itself  that  the  defendants 
ha4  legal-  notice,  or  appeared  in  the  court  below, 
the  cause  should  be  sent  back,  to  give  the  plaintiff 
an  opportunity  to  prove  his  notice,  and  the  defend- 


ants to  make  an^  defeaoe  ti»ieto,  ^kieh   tfaiif 
case  may  admit  of  according  to  law.  ih, 

478.  if,  in  a  judgment  on  a  bond,  the  record 
state  that  the  cause  was  continued  till  tlie  nest 
day,  but  do  not  state  that  the  defendant  was 
called,  it  is  not  erroiN  if  the  defendant  pray  an 
appeal  on  the  day  of  the  judgment,  and  givw 
bond,  in  court,  to  prosecute  it.  Wilkinson  v.  Hen" 
driek,  5  Call,  12. 

479.  A  judgment  on  a  bond  was,  that  the  plains 
tiff  recover  his  debt  against  the  defendant,  instead 
of  an  award  of  execution.  Held  to  be  substan* 
tially  right,  though  irregular  in  form.  Harpers  v. 
Patton,  1  Leigh,  9H06. 

480.  Where  a  mdtion  for«n  award  of  execution 
is  overruled,  in  the  court  below,  on  a  particular 
ground  which  renders  all  other  defence  needless, 
and  this  judgment  is  reversed  in  the  particular 
|>oint,  the  court  above  ought  not  to  award  execu- 
tion without  giving  the  defendant  opportunity  to 
make  other  defence,  unless  the  record  show  that 
he  hss  no  other  defence.  Anderson  v.  Leitek^  i 
Leigh,  462. 

481.  Where  the  condition  of  a  bond,  dated  in 
April,  was  for  the  delivery  of  the  property  on  the 
15th  Friday  before  May  court,  the  figures  were 
rejected, and  the  stipulation  was  held  to  be  to  deliver 
the  property  on  the  Friday  next  before  the  next 
May  term  of  the  court.   Fostm  v.  Frosty  4  Dev.  424. 

482.  Under  the  Ohio  statute  of  February  24, 
1820,  a  bond,  upon  the  delivery  of  propoly  to  the 
judgment  debtor,  conditioned  to  redeliver  it  to 
the  officer  having  the  execution,  &.e.y  within  six 
months,  is  forfeited,  if  the  property  be  not  so  re> 
delivered,  though  no  new  execution  is  sued  out. 
Wiigkt  V.  Ltpvar,  2  Ham.  297. 

483.  In  Indiana,  though  the  statute  of  1823  di- 
rects that  the  bond  shall  1^  made  payable  to  the  offi- 
cer who  levies  the  execution,  yet  a  Iwnd  to  the  judg- 
ment creditor,  if  accepted  by  him,  is  valid  by  the 
common  law.     Thompson  v.  Wilson.  I  Blackf.  358. 

484.  In  a  suit  on  such  bond,  the  officer,  is  a 
competent  witness.    CAinn  v.  Perry ,  2  Blackf.  268. 

485.  Though  the  condition  of  the  bond  be  to 
deliver  the  property  to  the  person  to  whom  the 
execution  was  directed,  without  mentioning  his 
name,  yet  the  bond  is  valid,  and  the  ambiguity 
may  be  explained  by  extrinsic  evidence.  Evans 
v.  Shoemaker,  2  Blackf  237. 

486.  Where  the  bond  is  conditioned  to  return 
the  property  in  as  good  order  as  it  was  when  the 
bona  was  given,  the  only  question,  on  executing 
a  writ  of  inquiry,  is  the  amount  of  the  plaintiff's 
damages ;  and  in  the  absence  of  evidence  as  to  the 
value  of  the  property,  the  amount  of  the  execution  is 
the  role  of  damages.    Chinn  v.  Perry,  2  Blackf.  286. 

487.  Under  the  statute  of  1831,  if  the  value  of 
the  goods  be  sufficient  to  satisfy  the  execution, 
the  plaintiff  will  recover,  on  non-delivery,  the 
amount  due  on  the  execution,  with  interest,  and  10 
per  cent,  damans.  Mitchell  v.  Denbo,  3  Blackf  259. 

488.  An  omission  to  aver  the  value  of  the  prop- 
erty, in  a  declaration  on  the  bond,  is  not  cause 
for  a  general  demurrer.  Hawkins  v.  Johnson,  3 
Blackf  46. 

489.  Alleging  as  a  breach  that  the  property  was 
not  delivered  on  the  day  specified  in  the  condi- 
tion, nor  at  any  other  time  since  the  bond  was 
executed,  is  sufficient  on  general  demurrer,  i^. 

490.  The  bond,  in  Alabama,  may  be  good  at 
common  law,  though  not  taken  strictly  as  the 
statute  requires.    Stgg  v.  Burgess,  2  Stew.  509. 

491.  Where  an  officer  levied  nine  executions 
on  the  same  property,  and  took  nine  bonds,  it  was 
held  that  he  might  brin^  an  action  of  ^  debt,  and 
declare  on  all  the  bonds,  in  one  eonnt.  i6. 

492.  A  bond  to  B,  taken  by  a  sheriff  who  had 
attached  A's  goods,  at  the  suit  of  B,  and  delivered 
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flbeni  to  fhe  651igor,  who  was  tibt  B*8  attorney  or 
ajEent,  conditioned  to  return  the  goods  to  the  sner- 
in,  or  pay  the  judgment  that  might  be  recovered 
in  the  attachment  suit,  was  held  to  be  void.  SeW' 
all  ▼.  Franklin,  2  Porter,  493.  See  also  King  v. 
mUton,  3  Porter,  289.  Undsay  v.  King,  3  Porter, 
406. 

493.  A  bond  conditioned  that  the  obligor  shall 
appear  before  certain  justices,  and  surrender  his 
property  for  the  benefit  of  his  creditors,  according 
to  the  law  for  the  relief  of  insolvent  debtors,  and 
shall  in  all  things  stand  to  and  abide  by  all  orders 
to  be  made  by  said  justices  in  relation  thereto,  is 
not  void  for  excess ;  the  condition  being  only  a 
verbal  departure  from  the  statute,  and  imposing 
no  additional  specific  obligation.  Thompson  v. 
Pierce,  3  Stew.  427. 

494.  It  is  not  essential  that  such  bond  should 
recite  that  the  justices  appointed  the  time  and 
place  of  appearance  and  surrender,  ib. 

495.  In  Mississippi,  a  forthcoming  bond,  until 
it  is  quashed,  is  a  satisfiiction  of  the  execution, 
and  the  party  is  left  to  his  remedy  on  the  bond. 
Suwart  V.  Fuqua,  Walker,  175.  ConneU  v.  Lewis, 
Walker,  251.  See  also  Sampson  v.  Breed,  Walk- 
er, 267. 

See  Replxvik. 

IV.  Bond  and   Wmrrant  of  AUorjuif  to  confess 

Judgment, 

See  Attoritey  akd  Counsel,  341 — 353. 

496.  The  supreme  court  of  New  York  exercises 
an  equitable  jurisdiction  over  judgments  entered 
on  bonds  and  warrants  of  attorney.  Frasier  v. 
Frasier,  9  Johns.  80. 

497.  The  courts  of  common  pleas,  in  Pennsyl- 
vania, have  power  to  open  such  judgments,  or  to 
order  a  feigned  issue  to  ascertain  necessary  facts. 
Kellogg  V.  Krauser,  14  S.  Sl  R.  137.  See  also 
Whiting  V.  Johnson,  11  S.  &  R.  828. 

.  498.  The  district  court  of  Philadelphia  has  not 
jurisdiction  to  enter  judgment  on  a  bond  and  war- 
rant, where  the  real  debt  is  not  more  than  $100, 
though  the  penalty  is  in  a  greater  sum.     Coates 

V.  Cook,  1  Miles,  270.  See  Stewart  v.  MiUhell,  13 
B:&,  R.  2S7. 

499.  The  entry  of  several  judgments  on  a  bond 
and  warrant  is  erroneous ;  and  so  is  an  order  of 
court  to  consolidate  them  as  of  the  date  when  they 
were  entered.    Adams  y.  Bush,  5  Watts,  289. 

500.  A  judgment  by  confession  on  warrant  has 
all  the  qualities  and  enect  of  a  judgment  on  ver- 
dict.   Braddee  v.  Brovn^field,  4  Watts,  474. 

501.  A  warrant  of  attorney,  reciting  a  bond,  is 
only  an  instrument  subservient  to  it ;  consequent- 
ly, execution  cannot  be  issued  on  the  judgment 
confessed  by  virtue  of  it,  till  the  time  given  for  pay- 
ment by  the  condition  of  the  bond  has  expired. 
Shoemaker  v.  ShirUiffe,  1  Dall.  133. 

502.  A  bond  and  warrant  of  attorney  to  confess 
judgment  were  executed  by  A  and  B,  on  the  10th 
of  April,  and  B  died  four  days  afterwards.  A  judg- 
ment entered  thereon  at  the  subsequent  May  term, 
as  of  the  preceding  February  term,  was  set  aside. 
BenneU  v.  Davis,  3  Cow.  68. 

503.  A  judgment  on  a  warrant  of  attorney  to 
confess  juogment  may  be  entered  after  the  deaih  of 
the  defendant,  provided  it  be  entered  as  of  the 
term  in  which  he  died,  if  he  died  during  a  term  ; 
and  if  he  die  in  vacation,  it  may  be  entered  as  of 
the  next  preceding  term.  J^iehols  v.  Chapman,  9 
Wend.  4o2.  But  such  judgment  will  not  bind  the 
real  estate  of  the  deceased,  ib.  See  Wood  v.  Hop- 
Mkis,  2  Pen.  689.    MUnor  v.  MUninr,  4  Halst.  93. 

504.  A  warrant  of  attorney  was  given  in  vaca^ 
tion,  to  enter  up  judgment  in  vacation  or  term,  on 
a  bond  given  at  the  taoM  timei  and  payable  im- 


mediately ;  and  judgment  was  entered  up  as  of 
the  preceding  term,  which,  though  erroneous,  the 
court  refused  to  set  aside  on  motion.  King  v. 
Shaw,  3  Johns.  142. 

505.  The  defendant,  in  such  case,  roust  be  left 
to  his  remedy  by  writ  of  error,  and  the  plaintiff 
to  protect  himself,  by  a  release  of  errors,  if  he  can 
procure  it.  ib. 

506.  The  court  will  set  aside  a  warrant  of  at- 
torney and  judgment  entered  on  a  bond  given  to 
a  sheriff  or  jailer  by  a  prisoner  charged  in  execu- 
tion, for  the  amount  of  the  debt  and  additional 
charges,  in  order  to  obtain  his  discharge ;  and  will 
leave  the  obligee  to  seek  his  remedy,  if  any,  on  the 
bond  at  law.     Richmond  v.  Roberts,  7  Johns.  319. 

507.  A  sealed  agreement  that  on  payment,  by  a 
^iven  day,  of  a  less  sum  than  the  real  debt  men- 
tioned in  the  condition  of  a  bond  and  warrant  of 
attorney  to  confess  judgment,  the  bond  shall  be 
void,  does  not  operate  as  a  defeasance  or  dis- 
charge ;  especially  if  such  payment  be  not  made 
at  the  day.     Inman  v.  Griswold,  1  Cow.  199. 

508.  It  seems,  that  if  a  defendant,  in  custody 
on  mesne  process,  executes  a  warrant  of  attorney, 
the  nature  of  which  is  explained  to  him  by  an  at- 
torney who  does  not  witness  it,  and  who  is  attor- 
ney for  neither  party,  the  court  will  not  set  it  aside. 
Manhattan  Company  v.  Brower,  1  Caines,  511. 

509.  On  the  application  of  a  judgment  creditor, 
stating  that  a  judgment  had  been  fraudulently 
entered  up  on  a  bond  and  warrant  of  attorney,  an 
issue  was  directed  between  the  parties  to  try  the 
truth  of  the  allegation,  and  the  plaintiff  directed 
to  prove  the  consideration  of  the  bond,  and  the 
creditor  allowed  to  subpoena  witnesses,  in  the 
name  of  the  defendant,  to  attend  the  trial.  Fra- 
sier  V.  Frasier,  9  Johns.  80. 

510.  But  such  judgment  will  not  be  set  aside  at 
the  instance  of  a  creditor  at  large.  Wiwtringham 
y.  fVintringham,  20  Johns.  296. 

511.  Where  it  appeared  that  a  bond,  on  which 
judgment  was  entered  by  confession,  was  given 
for  a  gaming  debt,  and  the  counter  affidavits  were 
equivocal  or  evasive,  the  court  refused  to  award 
an  issue  to  try  the  fact,  but  set  aside  the  judg- 
ment, and  declared  the  warrant  of  attorney  void, 
so  as  to  leave  the  party  to  his  remedy  on  the  bond 
by  suit.     EveriU  v.  Knap^,  6  Johns.  331. 

512.  Afler  the  lapse  of^eighteen  years,  the  court 
refused  to  permit  a  judgment  to  be  entered  up  on 
a  bond  and  warrant  of  attorney,  on  the  usual  affi- 
davit, (i.  e.,  that  the  bond  was  duly  executed^  and 
still  remained  due ;  and  that  the  obligor  was  still 
living,  and  that  judgment  was  not  entered  before, 
because  of  the  insolvency  of  the  obligor,)  the  legal 
presumption  being  that  the  bond  was  paid.  Exec- 
utors  of  Clark  v.  Hopkins^  7  Johns.  556. 

513.  The  obligee  should  have  rebutted  the  pre- 
sumption, by  showing  a  demand  of  payment  and 
an  acknowledgment  of  the  debt  within  eighteen 
years,  ib. 

514.  A  judgment  in  the  common  pleas,  by  con- 
fession on  bond  and  warrant,  when  the  condition 
of  the  bond  is  more  than  $500,  is  not  valid,  if  the 
costs  be  taxed  and  the  record  signed  by  a  judse 
of  the  county,  not  being  first  judge,  or  of  the  oe- 
firree  of  counsel  in  the  supreme  court.  Butler  v. 
Lewis  Common  Pleas,  10  Wend.  541. 

515.  Such  judgment  will  be  set  aside  on  appli- 
cation of  a  junior  judgment  creditor,  and  the  rec- 
ord cannot  be  amended  by  the  signature  of  the 
proper  officer,  nitnc  pro  tuju.  ib. 

516.  A  judgment  was  set  aside  on  the  defend- 
ant's affidavit  of  usury,  which  the  plaintiff  did  not 
direcUy  and  positively  deny.  Lansing  v.  M'KU- 
lupf  I  Cow.  3o. 

517.  Under  the  New  York  statute  that  requires 
a  specification  of  the  mature  and  consideration  of 
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the  debt  to  be  filed  with  the  record,  on  entering 
up  judgment  by  virtue  of  a  warr&nt  of  attorney, 
the  statement  must  be  a*  precise,  at  least,  as  a  bill 
of  particulars  ;  it  is  insufficient,  if  it  be  as  general 
as  the  coinmon  coonta  in  a  declaration.  Lawless 
y.  HacktU,  16  Johns.  149.  Se$  5  Johns.  Ch.  329. 
6  ib.  433.  If  the  debt  be  for  soods  sold  and  de- 
livered, the  specification  should  state  the  kind, 
quantity,  price,  and  time  of  sale.    16  Johns.  149. 

51  d.  The  specification  filed  may  be  amended, 
but  not  so  as  to  affect  the  rights  of  intervening 
creditors,  ib. 

519.  A  judgment  entered  on  a  bond  in  the  pen- 
alty of  ^100,  with  a  warrant  of  attorney  to  confess 
judgment,  having  a  condition  that  the  obligor 
will  pay  a  fine  and  bill  of  costs,  then  of  uncertain 
amount,  is  valid;  but  execution  cannot  rightly 
issue  till  the  amount  is  ascertained.  HoUUn  v. 
BuU,  1  Pennsyl.  460. 

520.  It  is  not  necessary,  under  the  New  Jersey 
statute  of  1817,  that  the  bond  and  warrant  of  at- 
torney should  be  given  at  the  same  time  and  to 
the  same  person.  Burroughs' v.  Conditf  1  Halst. 
300. 

521.  Nor  ifl  it  necessary  that  the  warrant  should 
be  directed  to  any  attorney  in  particular ;  it  is 
sufficient,  if  directed,  generally,  to  any  citizen  of 
the  state,  ib. 

522.  Nor  need  it  appear,  on  the  record,  that  the 
bond  and  warrant  were  produced  at  the  time  of 
entering  the  judgment,  to. 

5^.  The  affidavit,  produced  to  the  judge,  be- 
fore whom  judgment  is  confessed,  need  not  state 
the  true  consideration  of  the  bond  ;  it  is  sufficient 
if  it  state  that  the  bond  is  the  true  cause  of  action. 
ib.  MiUr,  under  tlie  statute  of  1820.  ib.  Wood- 
ward's casCf  1  Halst  160. 

524.  Where  a  bond  has  been  legally  assigned, 
judgment  must  be  entered  in  the  name  of  the  as- 
signee, though  the  warrant  be  not  in  its  terms 
assignable.    Reed  v.  Bainbridge,  1  South.  351. 

^.  Under  the  statute  of  ]S20,  the  affidavit,  on 
entering  judgments  on  warrants  of  attorney,  must 
state  the  consideration  of  the  bond ;  it  is  not  enough 
to  state  the  consideration  of  the  assignment  of 
tlie  bond.     Woodward  v.  Cookj  1  Halst.  160. 

526.  A  judgment  entered  on  a  bond  and  warrant 
of  attorney  under  the  statute  is  not  void,  though 
the  warrant  authorizes  the  confession  of  the  judg- 
ment for  the  sum  mentioned  in  the  condition,  and 
the  judgment  is  entered  fbir  the  amount  of  the 
penalty.     Den  r.  Zellers,  2  Halst.  153. 

527.  Nor  is  it  void  because  the  warrant  is  gen- 
eral, to  confess  judgment  for  a  specified  sum, 
without  referring  to  the  bond ;  nor  though  the 
piacila  be  omitted,  so  that  it  does  not  appear  by 
the  record  of  what  term  the  judgment  was  en- 
tered ;  nor  though  the  affidavit  required  by  the 
5th  section  of  the  statute  be  not  filed  witii  the 
papers  in  tlie  cause  at  the  time  of  entering  judg- 
ment. And  such  judorment  being  voidable  only, 
it  may  be  given  in  evidence  in  an  action  of  eject- 
ment, brought  by  the  purchaser  under  such  judg- 
ment, to  recover  possession  of  the  land  purchased 

r'nst  the  defendant  in  the  ejectment,  he  being 
the  defendant  against  whom  the  judgment  on 
the  bond  and  warrant  was  entered,  ib. 

528.  Under  the  statute  of  1820,  requiring  an 
affidavit  of  the  plaintiff,  a  judgment  will  not  be 
set  aside  because  his  affidavit  states  that  he  paid  a 
less  sum  to  take  up  the  defendant's  note  for  a 
greater  sum,  without  stating  how  the  residue  was 
paid ;  nor  bcicause  it  states  mat  the  debt,  for  which 
judgment  was  confessed,  was  justly  due  and 
owing  to  the  plaintiff,  without  stating  from  whom 
«*r  by  whom  it  was  owing ;  nor  because  it  states 
that  the  money  for  which  the  bond  was  given  was 
Ipnt  to  the  defendant  seyen  years  before  the  date 


of  the  bond ;  nor  bectase  it  is  in  genend  terms^ 

and  affixes  no  dates  nor  sums  to  the  items  men- 
tioned as  composing  the  consideration  of  the  bond ; 
nor  because  the  magistrate,  before  whom  the  affi- 
davit was  taken,  annexed  to  his  name  **  J.  P.*' 
only,  and  not  the  style  of  his  office  in  words  at 
full  length  ;  nor  because  the  affidavit  was  entitled 
against  two,  as  partners,  and  the  judgment  was 
entered  against  them  generally ;  nor  oecause  it 
was  made  one  day  before  the  bond  fell  due.  Scud- 
der  V.  Scudder.  5  Halst.  340. 

529.  ThQ  Tennessee  sUtute  of  1801,  ch.  IP, 
which  requires  that  "  where  a  person  has  a  bond, 
with  power  to  confess  judgment,  &c.,  before  he 
shall  do  so,  shall  give  the  debtor  ten  days'  notice, 
&c.,  does  not  apply  to  cases  where  judgment  is 
confessed  by  the  president  of  the  Bank  of  tlie 
State,  upon  powers  accompanying  notes  to  that 
bank.  Mays  v.  Bank  of  the  SUUe^  Mart.  &  Yerg 
179. 


V.   Bonds  for  Conveyance  of  Beal  EsiiiU. 

See  Agreement,  XI.  (b.)  Assighmert,  320— 
322.     Covenant,  II.  (b.) 

530.  A  bond,  conditioned  to  convey  land  by  a 
good  and  sufficient  deed  of  warranty,  on  payment 
of  notes  by  the  obligee  to  the  obligor,  is  performed 
by  a  deed  regularly  executed,  in  propef  form,  by  a 
grantor  who  is  seised.  The  title  is  not  stipulated 
for  by  such  bond.  Aiken  v.  Sanford^  5  Mass.  494. 
See  also  nnney  v.  Jishley^  15  Pick.  546.    Post,  637. 

531.  The  obligor  has  a  reasonable  time,  aAer 
aymentto  him  of  the  money,  within  which  to  de- 
iver  a  deed  and  save  the  bond :  90  days  is  not 

a  reasonable  time.  And  an  offer  to  perform  the 
condition  of  the  bond,  after  a  reasonable  time  has 
elapsed,  though  before  suit  brought,  will  not  save 
the  bond.  ib.  See  Eames  v.  Savage,  14  Mass.  428. 
Kewannb  v.  Braekett,  16  Mass.  1^5. 

532.  Where  a  party  gives  a  bond,  conditioned 
that  **  on  the  payment  of^$1000,  and  on  the  execu- 
tion of  two  promissory  notes  *'  for  specified  sums^ 
the  obligor  shall,'*  after  the  payment  of  said  sum  of 
$1000,  and  execution  and  delivery  of  said  notesy 
execute  and  deliver  a  good  and  valid  deed,  with 
the  usual  covenants  of  seizin  and  warranty '* of 
certain  lands,  he  is  bound  to  give  a  deed  that  con- 
veys a  good  and  sufficient  tiUe.  Stow  v.  Stevens, 
7  Verm.  27.     See  5  Mass  499. 

533.  If,  in  such  case,  the  obligor  previously  coo- 
veys  the  land  to  another,  the  obligee,  in  assigning 
a  breach,  must  aver  his  readiness  to  pay  the  money 
and  execute  the  notes,  though  he  need  not  tender 

rrformance.  7  Verm.  27.    See  Chandler  v.  Marsh, 
Verm.  161. 

534.  V^^here  a  party  contracts  to  execute  and 
deliver  a  deed,  he  is  bound,  in  Massachusetts,  to 
prepare  it,  if  there  be  no  stipulation  to  the  con- 
trary. 7Ynn«v  v.  Ashley.,  15  Pick.  552.  In  Ala- 
bama, the  other  party  is  bound  to  prepare  and 
tender  a  deed,  wnen  the  bond  is  for  executing 
title  on  or  before  a  certain  day.  Wade  v.  KiUovgh, 
5  Stew.  &  Port.  450. 

535.  But  the  obligor  is  not  discharged  from  his 
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obligation  by  the  obligee's  failure  to  tender  a  deed 
at  the  specified  time.  The  deed  may  be  prepared 
and  tendered  for  execution  afterwards.  5  Stew. 
&  Port.  540. 

536.  It  is  no  defence  to  an  action  on  a  bond, 
given  by  an  administrator,  to  convey  the  intes- 
tate's land,  that  he  sold  the  land  under  a  probate 
license,  to  pay  the  intestate's  debts,  his  estate 
being  insolvent,  and  that  the  obligee  was  present 
at  the  sale,  and  consented  thereto.  Faiijield^. 
WiUiams,  4  Mass.,427.  ^ 

537.  Nor  is  it  a  defence  to  such  action,  that  the 
land  was  wholly  covered  by  a  highway,  legally 
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hid  onty  b«fof«  the  bond  was  given ;  but,  on  a 
hearing  in  equity,  this  fact  may  be  shown  in  re- 
4«ction  of  damages,  t^. 

538.  Where  the  condition  of  a  bond  is  to  convey 
an  estate,  make  a  release,  &c.,  at  a  particular  day, 
•r  on  demand,  and  it  appears  that  the  performance 
at  the  particular  time  is  not  of.  the  essence  of  the 
contract,  a  conveyance,  release,  ^^.,  after  the  day, 
or  on  a  second  demand,  if  accepted  by  the  obligee 
as  and  for  a  performance  of  the  condftion,  will 
save  the  forfeiture  of  the  penalty.  Hogins  v.  Ar- 
wold,  15  Pick.  259.  See  HackeU  v.  AUock,  1  Call, 
533. 

530.  If  the  obligee  puts  it  out  of  the  obligor*s 
power  to  fulfil  the  bond,  no  action  lies  for  recov- 
ery  of  damages  for  noiconveving.  Gibson  v.  Dvn' 
nam,  1  Hill,  289. 

540.  The  condition  of  a  bond  to  convev  an  equal 
and  fair  half  of  a  certain  tract  of  land,  belonging 
to  tiie  obligor,  is  not  performed  by  an  offer  to  con- 
vey a  certain  tract  by  metes  and  bounds,  without 
proof  of  the  title  or  the  fairness  of  the^  division  ; 
nor  by  an  offer  to  convey  an  undivided  interest 
less  in  quantity.     SmUh  v.  SkejMirdf  1  Dev.  461. 

541.  If  a  bond  to  convey  land  specify,  on  its 
face,  the  corners,  courses,  cfistances,  and  quantity 
of  the  tract,  the  obligor  must  convey  agreeably  to 
such  corners,  &c.,  though  they  contain  more  than 
the  specified  quantity  of  land ;  and  he  has  no 
claim  for  compensation  for  the  extra  quantity. 
Hampton  v.  Enbank^  4  J.  J.  Marsh.  634. 

542.  It  is  not  necessary,  under  the  Tennessee 
statute  of  1794,  that  a  bond  for  conveyance  of  land 
should  be  recorded,  eicept  as  between  the  obligee 
and  the  executor  or  admmistrator  of  theprincipal 
obligor.     WiUiams  v.  Greer ^  4  Hayw.  239. 

543.  Such  bond  is  a  contract  merely  personal, 
and  the  <*  estate,  right,  title,  and  interest  '*  accruing 
under  it,  a  merely  personal  right.  Shaw  v.  Wise, 
1  Fairf.  113. 

544.  A  plea  to  an  action  on  a  bond,  conditioned 
to  execute  titles  at  a  fixed  time,  averring  that 
titles  were  made,  but  not  showing  at  what  time, 
whether  before  action  brought,  or  not,  is  defective, 
it  seems,  but  excused  by  a  defective  assignment  of^ 
breaches.     Wade  v.  KiUoufrhf  5  Stew.  &  Port.  450. 

545.  A  plea  to  such  action  is  not  obiectionable^ 
because  it  avers  that  the  obligor  and  a  third  person 
executed  titles,  ib, 

VI.  Remedy  on  Bonds,  and  how  the  Condition  there- 
of  may  he  saved  or  forfeited. 

When  an  Action  of  Covenant  will  lie  on  a  Bond  — 
See  Covenant,  IX.  (a.) 

546.  The  condition  of  a  bond  being  that  the  de- 
fendant should  carry  on  the  business  of  distilling 
cider  brandy  for  seven  years  and  three  months, 
and  keep  an  exact  account  of  the  quantity  dis- 
tilled,  and  deliver  to  the  plaintiff,  when  demanded, 
one  tenth  part  thereof,  and  the  defendant  did 
carry  on  said  business,  but  kept  no  account,  and 
delivered  nothing  to  the  plaintiff,  it  was  held  the 
plaintiff  could  have  no  action  on  the  bond  until 
the  end  of  said  term.     Cottle  v.  Payne,  3  Day,  289. 

547.  The  obligee  in  a  bond  of  indemnity  mav 
sue  thereon  as  soon  as  the  condition  thereof  is 
broken,  in  order  to  secure  himself,  and  is  not 
bound  to  wait  until  he  is  compelled  to  fulfil  the 
obligation  he  has  incurred  in  behalf  of  the  obligor. 
Ramsay  v.  Gervais,  2  Bay,  145.  S.  P.  16  Mia». 
7.  J^egus's  ease,  7  Wend.  499.  Roc^eUer  v.  Don- 
nelly, 8  Cow.  639.  Bastard,  152.  See  4  N. 
Ham  p.  497.  498.    Jones  v.  Cooper,  2  Aik.  54. 

548  The  obligee,  in  a  boncl  to  indemnify  him 
for  having  given  a  receipt  to  an  officer,  ibr  goods 
attached,  is  damnified  by  an  attachment  of  his 


propertjr  in  a  suit  on  his  receipt,  and  may  there- 
upon brinff  an  action  on  his  bond.  Otis  v.  Blake, 
6  Mass.  2S8.  See  also  Kip  v.  Briffham,  7  Johns. 
168.    MurreU  v.  Johnson,  1  H.  &  M.  450. 

549.  Where  a  party  has  a  bond  of  indemnity 
against  liability  for  damages  or  expenses,  his  right 
of  action  is  complete  when  he  becomes  legally  lia- 
ble for  them.     Vhaee  v.  Hinman,  8  Wend.  452. 

550.  An  action  cannot  be  maintained  on  a  single 
bill  for  payment  of  several  sums  at  different  times, 
until  the  last  instalment  is  payable.  Miter,  where 
there  is  a  penal  bond  conditioned  to  pay  at  differ- 
ent times.  Cocke  v.  Stewart,  2  Overt.  ^1.  Hop- 
kins V.  Deaves,  2  Browne,  93.  S.  P.  Wanoick  ▼. 
Matlock,  2  Halst.  165.  In  this  last  case,  however 
though  the  bond  becomes  absolute  by  failure  tc 
pay  either  of  the  instalments,  yet  execution  will 
issue  only  for  the  amount  that  had  become  paya- 
ble. 2  Browne,  93.  Ridgdy  v.  Lee,  3  Har.  &. 
M'Hen.  94. 

551.  If  the  defendant  pleads  payment  of  a  bond, 
with  a  penalty  to  secure  payment  of^oney  only, 
the  jury  should  specify,  in  their  vMict,  if  part 
only  has  been  paid,  the  exact  sum  that  remains 
due,  though  judgment  be  rendered  for  the  penalty. 
Rickman  v.  Hichman,  5  Halst.  114. 

552.  Where  debt  is  brought  to  recover  the  inter- 
est due  on  a  bond,  the  principal  of  which  is  paya- 
ble by  instalments  at  distant  days,  and  the  defend- 
ant pleads  payment,  and  attempts  to  avoid  the 
bond,  by  evidence  of  fraud,  &c.,  but  makes  no  set- 
off, and  the  jury  finds  generally  for  the  plaintiff, 
judgment  shall  be  entered  for  the  penalty,  with 
leave  to  take  out  execution  in  the  first  instance 
for  the  interest  due  at  the  commencement  of  the 
suit;  and  for  the  interest  and  principal  subse- 
quently accruing,  the  plaintiff  must  move  the 
court  for  execution,  when  the  defendant  may 
make  any  defence  other  than  that  which  has  been 
tried,  ana  arising^ subsequent  to  the  suit.  Sparks 
V.  Garrigues,  1  Binn.  152. 

553.  A  entered  into  a  bond  in  a  certain  sum  to 
be  paid  ^'  at  some  time  within  the  term  of  partner- 
ship, viz.,  ten  years  from  the  date  of  the  articles 
of  partnership  between  the  said  A  and  the  said  B 
ana  C,"  and  with  the  same  instrument  gave  a  war- 
rant of  attorney  to  confess  judgment,  but  judgment 
was  not  to  be  entered  on  record,  "except  upon  the 
dissolution  of  the  partnership,  or  upon  the  death 
of  the  obligor."  Held  that,  on  the  dissolution  of 
the  partnership  referred  to  in  the  bond,  the  obligee 
was  entitled  to  enter  judgment  and  issue  execu- 
tion.    Gorman  v.  Richtir&on,  6  S.  &  R.  163. 

554.  Under  the  Maryland  statute  of  1705,  the 
court  cannot  ascertain  the  breach  and  damages  on 
a  bond  with  a  collateral  condition,  so  as  to  issue 
an  attachment  for  non-performance ;  and  a  pen- 
alty cannot  be  enforced  by  attachment.  State  v. 
BeaU,  3  Har.  &  M'Hen.  347. 

555.  On  a  seizure  of  ^oods,  a  libel  was  filed, 
and  a  bond  for  their  appraised  value  was  given  on 
the  delivery  of  them  to  the  claimant.  The  libel 
was,  by  way  of  amendment,  changed  to  an  infor- 
mation, and  the  goods  were  condemned.  Held 
Uiat  the  condition  of  the  bond  might  be  enforced 
by  attachment  against  the  obligors,  though  the 
case  was  not  regularly  within  the  89th  section  of 
the  collection  law.  United  Stattts  v.  Four  Part 
Pieces  of  Woollen  Cloth,  Paine,  435. 

556.  If  an  action,  on  a  joint  and  several  bond, 
be  brought  against  all  the  obligors,  judgment  can- 
not be  taken  at  one  term  against  one,  and  at  an- 
other term  against  Uie  others.  True  v.  Clark,  3 
Bibb,  295. 

557.  In  an  action  against  the  executor  of  an  ob- 
ligor who  had  bound  himself  to  settle  a  sum  of 
money  on  his  wife,  if  the  defendant  plead  a  de- 
vise of  land  by  the  obligor,  as  a  performance,  and 
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judgment  is  ^[aintt  the  executor,  on  demurrer, 
yet  a  court  oi  equity  is  not  thereby  barred  from 
deciding  the  defiae  to  be  a  satiafaction  pro  tanto, 
Bryant  v.  Hunters,  3  Wash.  C.  C.  48. 

558.  Though  a  devise  of  land  is  not,  generally, 
a  satisfaction  of  a  debt,  or  part  performance  of  a 
bond  to  settle  mone^,  yet  it  will  be  so  decreed,  if 
the  contract  authorize  that  mode  of  satisfaction, 
although  the  will  do  not  state  it  to  be  in  satisfac- 
tion, w.  If,  in  such  case,  the  devisee  dispose  of 
the  land  devised,  though  by  a  will  that  does  not 
pass  real  estate,  it  is  evidence  that  he  accepted 
the  land  in  satisfaction,  or  part  performance  of 
the  bond.  ib. 

559.  ScwB  faHas  lies  on  a  bond,  conditioned  to 
produce  the  documents  required  by  law  on  the 
introduction  of  negroes  into  the  state  of  Georgia, 
or  deliver  them  up  before  a  specified  day ;  and  as 
this  is  a  criminal  proceeding,  it  is  properly  made 
returnable  to  the  superior  court  of  the  county 
where  the  negroes  were  introduced ;  i.  e.,  where 
the  offence  was  committed.  State  v.  Couper, 
Charlt.  3001^ 

560.  It  is  a  good  defence  to  an  action  on  an 
appeal  bond,  in  Ohio,  that  goods  have  been  levied 
in  execution  on  a  judgment  recovered  by  the  ap-, 
pellee.  While  the  levy  is  in  force,  it  is  a  satisfac-* 
tion  of  the  judgment ;  and  satisfaction  of  the 
judgment  is  a  bar  to  an  action  on  the  bond,  though 
the  money  be  not  paid.  Cass  v.  Adams^  3  Ham. 
223. 

561.  Where  it  was  agreed  by  obligor  and  obli- 
gee that  the  debt  should  be  paid  by  instalments, 
and  that  a  new  bond  should  be  given  for  the  bal- 
ance due  afler  each  payment,  it  was  held  that  an 
offer  to  perform  this  agreement  was  no  bar  to  an 
action  on  a  bond  delivered  afler  the  agreement 
was  made.  State  Bank  v.  LUtUjohn,  1  Dev.  &  Bat. 
563. 

562.  The  condition  of  a  bond,  given  for  the  pay- 
ment of  monev  on  or  before  a  certain  day,  is  saved 
by  payment  before  action  brought,  though  not 
within  the  time.  Bond  v.  Cutler,  10  Mass.  421. 
8.  P.  Gage  v.  Gannett,  11  Mass.  218. 

563.  But  where  interest  is  expressly  secured  by 
the  bond,  acceptance  of  the  prmcipal  only,  after 
the  time,  will  not  save  the  forfeiture  of  the  penalty. 
AlUer,  if  interest  be  not  thus  secured.  Gt^e  v. 
Gannett,  11  Mass.  218. 

564.  Where  a  bond  was  conditioned,  vfUer  alia, 
that  the  obligor  should  pay,  within  such  time  as 
he  should  choose,  certain  notes  given  by  the  obli- 
gee, and  indemnify  him  aeainst  all  costs,  damages, 
&c.,  to  which  he  might  be  subjected  on  account 
of  such  notes,  it  was  held  that  the  bond  was  for- 
feited on  the  obligee's  being  sued  on  one  of  the 
notes,  and  judgment  recovered  thereon  against 
him,  and  that  it  was  not  necessary  that  he  sliould 
give  the  obligor  notice  of  that  suit  in  order  to 
maintain  an  action  against  him  on  the  bond.  Fish 
V.  Danuj  10  Mass.  46. 

565.  Land  was  conveyed  in  payment  of  a  pre- 
existing debt,  and  the  debt  was  cancelled,  but  the 
value  of  the  land  not  being  certain,  a  bond  was 
executed  at  the  same  time,  conditioned  that  the 
land  should  be  appraised,  as  soon  as  convenient, 
by  three  disinterested  men,  afler  the  manner  of 
land  taken  on  execution,  and  if  the  value  of  the 
land  should  be  less  than  the  debt  cancelled,  the 
irrantor  would  pay  the  difference  in  six  months 
from  the  date  of  the  obligation.  Before  the  expi- 
ration of  the  six  months  the  grantor  nominated  an 
appraiser,  and  so  did  the  officer  named  in  the  con- 
dition :  the  grantee  also  nominated  one.  These 
appraisers  met,  but  could  not  a^ee  on  the  value 
or  the  premises.  Afler  the  expiration  of  the  six 
months,  the  grantee  nominated  another  appraiser, 
and  the  grantor  refusing,  he  was  held  liable  to  an 


action  of  debt  lor  tliep«M%  of  t^lwid.    Emimi 
V.  St4fw,  7  Mass.  312. 

566.  Where  A  gave  B  a  bond,  conditioned  that 
C  should  surrender  himself,  on  or  before  a  certain 
day,  to  the  custody  of  the  sheriff,  oq  a  suit  against 
him  brought  by  6,  the  condition  is  not  saved  by 
C's  offering  himself  to  the  sheriff,  and  to  B's  attor- 
ney, for  the  purpose  of  being  surrendered.  Mounr 
sey  V.  Drake,  10  Johns.  27. 

567.  Want  of  strict  performance,  in  such  case, 
is  not  excused  by  B's  omission  to  take  out  execu- 
tion and  deliver  it  to  the  sheriff,  nor  b^  the  sher- 
iff's refbsal  to  receive  C  into  custody.  %b. 

568.  Performance  of  the  condition  of  a  bond, 
afler  action  brought  for  breach  thereof,  does  not 
affect  the  obligor's  right  to  recover  full  costs. 
Hudson  V.  Tenney,  6  N.  Hamp.  456. 

569.  A  bond  for  prison  limits  is  discharged  by 
the  creditor's  receipt  given  to  the  debtor,  in  satis- 
faction of  the  judgment  and  execution,  on  an 
agreement  fairly  made  by  the  creditor  and  a 
third  person,  although  the  creditor  is  not  able  to 
obtain  any  benefit  from  such  agreement.  EHef^" 
wood  V.  Dickey,  9  Greenl.  125. 

570.  Where  a  bond  for  duties  on  imported  ^oods 
is  placed  in  a  bank  for  collection,  by  authority  of 
the  government,  and  the  bank  discounts  notes  for 
the  principal -obligor,  and  carries  the  proceeds  tQ 
the  credit  of  the  United  States,  in  discharge  of  the 
bond,  and  the  indorsements  on  the  notes  are  forge 
ries,  committed  by  such  obligor,  the  bond  is  dia 
chared,  and  there  is  no  remedv  in  equity  to 
acquire  a  priority  on  the  assets  or  the  principaL 
United  States  v.  Aousmaniere,  2  Mason,  373. 

571.  Where  covenants  are  secured  by  a  penaltyj 
the  obligee  may  sue  for  the  penalty,  or  bring  an 
action  on  the  covenants.  If  he  adopt  the  former 
course,  he  cannot  also  resort  to  the  latter.  Per- 
kins  V.  Lyman,  11  Mass.  83.  Steams  v.  Barrett, 
1  Pick.  449.     Martin  v.  Taylor,  1  Wash.  C.  C.  1. 

572.  A  bond  was  given  to  indemnify  the  obli- 
gee, his  heirs,  &c;,  against  all  damages,  costs,  and 
charges,  to  which  he  and  they  might  be  subjected, 
or  become  liable  for,  by  reason  ofthe  reversal  of  a 
judgment  in  favor  of  a  defendant,  who  had  been 
sued  on  a  note  to  which  the  obligee  was  a  party, 

^ud  also  to  indemnify  him  against  the  note,  and 
any  proceeding  against  him  as  indorser  thereof. 
Said  judgment  was  reversed,  and  an  action  was 
brought  ajg^ainst  the  administrator  of  the  obligee, 
charging  his  intestate  as  an  indorser  of  said  note, 
and  ttie  administrator  gave  a  cognovit,  and  pleaded 
]^lene  administravit,  which  plea  was  confessed,  and 
judgment  taken  for  assets  quando  acciderint.  Held 
that  he  was  entitled  to  recover  the  amount  of  that 
judgment,  though  no  assets  had  come  to  his  hands 
since  the  judgment  was  recovered  against  him. 
Chace  v.  Hinman,3  Wend.  452. 

573.  A  purchaser  of  land  at  a  sheriff's  sale  gave 
a  bond  that  he  would,  within  a  month,  give  the 
obligee  peaceable  and  quiet  possession  of  Die  land, 
and  indemnify  him  against  the  claims  which  the 
defendant  in  the  execution,  on  which  it  was  sold, 
might  have  thereto,  except  the  right  to  redeem ; 
the  obligee  entered  and  retained  possession  four- 
teen months,  and  then  the  defendant  in  the  execu- 
tion sued  him  for  use  and  occupation  during  that 
period,  and  obtained  a  verdict  for  ^140.  Held 
that  the  bond  was  forfeited,  and  that  the  obligor, 
having  bad  notice  of  that  suit,  was  answerable 
for  the  amount  of  the  recovery,  and  for  the  costs 
of  prosecution,  and  defence  of  the  suit.  Hold- 
gate  V.  Clark,  10  Wend.  215, 

574.  Where  the  condition  of  a  bond  is  possible 
when  it  is  made,  but  before  it  can  be  performed 
it  becomes  impossible  by  the  act  of  God,  or  of  the 
obligee,  or  performance  is  forbidden  by  law,  the 
obligation  is  saved.    Badlam  v.  Tucker,  1  Pick 
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987.  IPWf^  aMi#  T.  Dim,  3  Wash.  C.  C.  15. 
VmUd  SimUs  t.  Mitckd,  3  Waah.  C.  C.  95.  Bay^ 
Uu  V.  FtUyvtaee,  7  Maaa.  338.  McwKMy  v.  DrakSf 
10  Johns.  !^7. 

573.  li  is  no  har  to  an  action  on  a  bond  for 
performance  of  coTenants,  that  the  condition  has 
become  impossible  by  the  death  of  the  obliffor.  A 
compensation  in  damages  may  bo  awarded  to  the 
obligee,  and  the  damages  may  be  ascertained  by 
an  issue  at  law.    Miller  v.  JfickolSf  1  Bailey,  226. 

576.  In  Rose  ▼.  MaeUodf  2  Bay,  lOt),  where  a 
statute  prohibited  the  importation  of  negroes,  after 
a  bond  bad  been  giten  to  import  and  deliver  a  cer- 
tain number  of  them,  it  was  held,  that  though  the 
bond  could  not  lawfully  be  fulfilled  specihcally, 
yet  the  obligor  waa  liable  for  the  valne  of  the  ne- 
groes, in  money. 

577.  A  bond  was  conditioned  to  pay  into  the 
district  court  tbe  appraised  value  of  certain 
goods  that  were  seized  and  libelled,  if  they  should 
be  condemned  in  that  court.  The  proceedinga  in 
the  case  were  transferred,  by  statute,  to  the  circuit 
court,  and  the  goods  were  condemned  in  that  court 
Held  that  the  bond  was  forfeited.  United  Slatet  ▼. 
Four  Part  Piecet  of  WotdUn  CUflk^  Paine,  435. 

578.  A  bond  was  ipven  to  abide  by  the  decree 
^  the  chancellor,  and  on  the  death  of  the  obligor,, 
pending  a  suit  on  the  bond,  the  suit  was  revived 
■gainst  hb  adn^istrator.  The  decree  was,  that 
the  administratdr  pav  a  certain  sum  when  assets 
•hould  come  to  his  nands.  Held  that  the  surety 
was  not  liable  if  the  administrator  had  no  assets. 
mo9sr,  QaUowtLg,  3  Har.  6l  M'Hen.  204. 

579.  A  writ  sued  out  against  one  who  was 
named  as  executor  of  the  obligor,  but  who  re- 
Bounced  the  office,  is  not  evidence  of  a  claim  on 
m  bond  twenty  years  old.  i^fninet  v.  Ross^  1  Tay- 
lor, 155. 

580.  When  a  mortgage  is  given  to  secure  pay- 
ment of  a  bond,  the  obngee  may  pursue  his  reme- 
dy on  either,  or  on  both  at  the  same  time.  Hat' 
fidi  V.  Kamedyy  1  Bay,  501. 

See  Ahiiuity,  23. 

VIl.    Of  ike  proper  Partiet  to  Suite  on  Sonde,  and 
qftkiri  Pereons  ernng  in  the  Jfame  qf  the  ObUgee. 

Bee  cases  on  these  points,  Jlnie,  II.  AsBiowMEirr, 
III.  V.  Abatbmeiit,  193.  199.  209.  210.  216. 
218  —  222. 

581.  An  action  on  a  bond  can  be  maintained,  at 
common  law,  only  by  the  obligee  or  his  lesal  rep- 
resentatives. Therefore  a  bond  given  to  A,  con- 
ditioned for  the  support  of  B,  cannot  be  sued  in  the 
name  of  B.  Sanford  v.  Sanford,  2  Day,  559.  *  San^ 
ders  V.  Filley,  12  Pick.  554. 

582.  One  obligee  may  sue  alone,  in  equity,  for  a 
specific  performance,  and  make  the  other  obligees 
defendants,  if  they  refuse  to  join  him  in  the  suit. 
Cooke  V.  Uadly,  Cooke,  465. 

583.  In  Tennessee,  the  surviving  obligee  and 
the  executors,  dec.,  of  the  deceaseu  oblieee  must 
join  in  a  suit  on  the  bond,  or  the  defendant  may 
abate  the  writ    Perkine  v.  Hadley^  4  Hay  w.  152. 

584.  Where  a  bond  is  several,  or  joint  and  sev- 
eral, the  obligee  mav  sue  one  of  the  obligors  with- 
out noticing  the  otners.  Chralz  v.  Stump,  Cooke, 
494.  J(f  Mohan  v.  Murphy,  1  Bailey,  535.  Even 
though  one  of  them  sign  his  name  as  surety.  Hat- 
field  V.  Kennedy,  1  Bay,  501. 

585.  In  Kentnckv.  although  process,  in  a  suit 
on  a  joint  bond  of  obligors  who  reside  in  different 
counties,  may  run  to  all  the  counties,  yet  the  plain- 
tiff is  not  obliged  to  adopt  this  course ;  and  if  the 
officer's  return  state  that  one  or  more  of  the  obli- 
gors is  *<  not  an  inhabitant,"  the  plaintiff  may  pro- 
ceed against  him  only  who  is  served  with  process. 

;roL.  I.  ^ 


Sneed  v.  WUeter,  2  Marsh.  262.    See  AaATXHXirT, 
324.    Pe^am  v.  UniUd  States,  1  Brock.  261. 

586.  II  the  obligee  sue  the  obligors  jointly,  he 
cannot  abandon  his  suit  a^nst  one  of  them,  and 
proceed'  to  judgment  agamst  the  others.  Hard- 
wick  v.  M*Kee,  2  Bibb,  595. 

587.  Where  a  bond  was  given  to  a  committee  of 
an  ecclesiastical  society  and  their  successors,  it 
was  held  that  afler  tbe  committee  were  removed 
from  office,  their  successors  might  sue  the  bond  in 
their  own  name.    Bailey  v.  Lewis,  3  Day,  450. 

588.  A  bond  to  the  treasurer  of  a  town  may  be 
sued  in  the  name  of  the  town  —  being  in  law  a 
bond  to  the  town.  Hopkins  v.  Plainfield,  7  Conn. 
286. 

589.  Where  the  manager  of  a  lottery,  drawn  in 
pursuance  of  an  ordinance  of  the  corporation  of 
Washington,  gave  to  the  corporation  a  bond  con- 
ditioned for  the  faithful  performance  of  the  duty 
Imposed  on  him  by  the  ordinance,  it  was  held  that 
a  person  entitled  to  a  prize  ticket  could  not  bring 
a  suit  for  the  prize  against  the  manager,  in  the 
name  of  the  corporation,  without  its  consent.  Cor- 
poration of  IVashin^tOn  v.  Young,  10  Wheat  406. 
Bee  MMetken  v.  Mayor,  IfC.,  of  Baltimore,  2  Har. 
6l  J.  41.  3  ib.  534. 

590.  When  a  bond  is  put  in  suit  without  the 
obligee's  authority,  the  suit  should  be  dismissed  ; 
and  judgment  should  not  be  rendered  for  the  de- 
fendant, which  might  bar  any  future  suit  brought 
by  the  obligor.    10  Wheat.  410. 

591.  Where  a  suit  b  brought  on  a  private  or  a 
public  bond  for  the  use  of  an  individual,  he  is  not 
the  legal  plaintiff.  His  death,  pending  the  suit, 
does  not  anect  the  proceedings,  and  is  not  the  sub- 
ject of  a  plea.    State  v.  Dorsey,  3  Gill  &  Johns.  75. 

592.  Possession  of  a  bond  is  prima  fade  evidence 
of  the  possessor's  right  to  receive  the  money  and 
sue  the  obligor  in  uie  obligee  s  name.  Singleton 
V.  Mann,  3  Mis.  464.  Cohtra,  Belt  v.  Wilson,  6 
J.  J.  Marsh.  498. 

593.  In  an  action  on  a  bond  made  to  a  number 
of  persons,  as  a  class,  as  to  the  justices  of  the  coun 
ty,  all  who  belong  to  the  class  must  join.    Jus- 
Uces  V.  Ehringhaus,2  Dev.  511. 

504.  A  bond  to  the  justices  of  a  county,  eseco 
ted  by  several,  of  whom  one  is  himself  a  justice 
cannot  be  sued  at  law  by  any  one  or  more.  A 
party  cannot  be  both  obligor  and  obliffee.  Justices 
V.  Bonner,  3  Dev.  289.  Justices  v.  Doxier,  ib.  287. 
Justices  V.  Armstrong,  ib.  284.  Tindal  v.  Bright, 
Minor,  103.  Dams  v.  SomerrnUe,  4  Dev.  %2. 
Sed  vide  Danid  v.  Crooks,  3  Dana,  64.  See  Ac- 
Tioirs,226.    Minor,  418.    5  Cow.  709.    AnU,2ldO. 

595.  An  action  will  not  lie  against  the  heirs  of 
an  obligor,  unless  they  are  expressly  bound  by  the 
ancestor,  in  the  bond.  Taylor  v.  Cfrace,  2  Murph. 
66. 

596.  By  statute,  in  Kentucky,  the  obligee  may 
sue  the  heirs  and  devisees  of  the  obligor  jointly* 
And  an  heir  of  one  of  the  obligor's  heirs  may  be 
joined  with  the  surviving  heirs.  Scott  v.  King,  3 
Dana,  470. 

597.  Three  persons  executed  a  bond,  describing 
themselves  as  **  trustees  of  the  Baptist  Society  of 
R.,"  but  adding  their  individual  signatures  and 
seals :  they  were  held  liable  in  their  individual  ca- 
pacity, the  bond  not  being  that  of  the  society. 
Taft  V.  Brewster,  9  Johns.  ^. 

598.  Where  a  bond  is  joint,  and  not  joint  and 
several,  the  remedy,  by  tbe  common  law,  survives 
against  tiie  survivii  g  obligor  only,  and  his  legal 
representatives.  Waters  v.  Rilep,  2  Har.  &.  GtU, 
30o.  The  heir  of  a  deceased  ioint  obligor  is  not 
answerable  at  law  on  the  bond.  Preston  v.  PreS' 
ton,  1  Har.  A.  J.  366.     See  2  Mass.  572. 

599.  The  Tennessee  statute  which  makes  tha 
representatives  of  a  deceased  obligor,  on  a  joint 
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boDd,  liable  jointly  with  the  fttrnTor,  does  not 
oblige  the  obligee  to  join  them  in  a  aait  on  the 
bond  :  he  may  atiil  m^ntain  an  action  against  the 
■urviyor  alone.    CUubame  ▼.  GootUee,  Cooke,  391. 

y  III.    Pleading  mmd  Evidence  m  Suits  an  Bands- 

See  several  decisions,  that  fall  under  this  head  — 

JintCf  II. 

VedaraUan. 

600.  A  bond  should  be  declared  on  with  a  pro- 
lert,  when  it  is  in  the  plaintiff's  possession.  1  Ty- 
ler, 311. 

601.  And  when  the  seal  is  torn  off,  or  the  bond 
cancelled,  by  fraad,  mistake,  &o.,  yet  such  muti- 
lated instrument  may  be  declared  on  as  the  obli- 
gor's deed,  and  the  special  facts  be  set  out  in  the 
profert.  United  Stales  v.  Spalding,  2  Mason,  478. 
See  Every  v.  Jfsrtom,  6  Cow.-  360. 

602.  No  consideration  need  be  alleged  in  a  decla- 
ration on  a  bond.  Reddish  ▼.  Harrison.  Wright,  221. 

603.  The  usual  course,  in  debt  on  bond,  is  to  de- 
clare for  the  penaltv,  without  assigning  a  breach 
of  the  condition )  the  plaintiff,  however,  mav  as- 
sign a  breach  in  the  declaration.  Munro  v.  Alaire, 
2  Caines,  328.  Postmaster  General  y.  Cochran,  2 
Johns.  413. 

604.  But,  by  the  common  law,  the  declaration  is 
bad,  if  more  than  one  breach  be  assigned  therein. 
ib.     Taft  ▼.  Brewster,  9  Johns.  334. 

605.  The  statute  of  8  &  9  William  III.,  c.  11, 
(which  is  in  force  in  some  states  of  the  Union)  enact- 
ed **  that  in  actions  upon  bond,  or  any  penal  sum, 
for  non-performance  of  any  covenants,  &c.,  the 
plaintiff  may  assign  as  many  breaches  ss  he  shall 
think  fit,"  Ac,  ib,  2  Mass.  &42. 

606.  In  cases  under  this  statute,  it  is  held  to  be 
compulsory  on  the  plaintiff  to  assiffn  breaches  of 
all  the  covenants  for  breach  of  which  he  claims 
damages.  2  Caines,  329.  Fan  Bentkuysen  v. 
J)e  mu,  4  Johns.  213.  Hodges  v.  SuffeU,  2  Johns. 
Cas.  406. 

607.  But  the  plaintiff  has  his  election  to  declare 
for  the  penalty  only,  and  set  forth  all  such  breach- 
es in  his  replication  to  the  defendant's  plea  of  per- 
formance, or  to  set  them  forth  in  his  declaration. 
2  Caines,  328.  2  Johns.  413.  Tinney  v.  Ashley, 
15  Pick.  546.  Chetwood  v.  Bank,  2  Halst.  32. 
Graham  v.  Graham,  4  Munf  205. 

608.  Under  the  revised  statutes  of  New  York, 
the  plaintiff  must  assign  breaches  in  his  declara- 
tion.   Reed  v.  Drake,  7  Wend.  345. 

609.  In  case  of  demurrer,  nil  dieit,  or  confession, 
suggestion  of  breaches  may  be  entered  on  the 
record  before  formal  entry  of  judgment.  Smith  v. 
Jansen,  8  Johns.  111.  And  where  the  declaration 
is  adjudged  sufficient  on  demurrer,  judgment 
should  be  stayed  until  the  truth  of  the  breaches  is 
proved,  and  damages  assessed,  ib. 

610.  Where  breaches  are  assigned  in  an  action 
on  a  bond  for  performance  of  covenants,  an 
execution  will  not  be  set  aside  for  a  mere  infor- 
mality of  the  verdict  in  referring  the  damages  to 
the  detention  of  the  debt,  instead  of  assessing  them 
for  the  breaches.     Updegroff*s  case,  3  Cow.  31. 

611.  After  judgment  by  default,  on  a  sheriff's 
bond,  breaches  need  not  lie  assigned  on  the  record. 
State  V.  Hamilton,  5  Halst  190. 

612.  When  breaches  are  assigned,  the  jury  must 
assess  damages,  for  such  as  are  proved,  or  there 
will  be  error  and  a  venire  de  novo*  Van  Benthuy- 
sen  V.  De  WiU,  4  Johns.  213. 

613.  When  breaches  are  assigned  in  the  decla- 
ration, and  the  plaintiff  has  been  defeated  by  the 
defendant's  pleadings,  he  cannot  afterwards  assign 
new  breaches.     Gentry^.  Bennett,  6  Monr.  114. 

614.  Bonds  conditioned  for  the  payment  of  mon- 


ey are  not  within  the  ^MMu^h^aA 
declaration  on  a  bond  for  Uie  payment  of  several 
sums,  at  several  times,  is  bad  for  duplicity,  if  it 
assign  two  several  breaches  for  non-payment  of 
two  several  sums.     Taft  v.  Brewster^  9  Johns.  334. 

615.  Where,  in  debt  on  bond  to  perform  eov«* 
nants,  there  is  a  verdict  for  the  plaintiff,  on  aa 
issue,  but  no  assignment'  of  breaches  nor  s«ies» 
ment  of  damages,  the  plaintiff  may  assign  breaches 
afterwards,  and  have  his  damages  assessed  on  m 
writ  of  inquiry.    Rogers  v.  CoUman,  3  Cow.  62. 

616.  Where  there  is  an  issue  of  fact,  and  also  m 
demurrer,  the  plaintiff,  before  trial  ^  the  iasaSi 
should  suggest  breaches  and  have  the  damages  on 
the  demurrer  assessed  by  Uie  jury  that  tnes  ths 
issue  of  fact,  instead  of  assigning  breaches  afWr 
verdict  and  issuing  a  writ  of  inquiry.  Tuxbury  v. 
MiUer,  19  Johns.  311. 

617.  The  statute  of  William  III.  has  not  heea 
adopted  in  Massachusetts,  nor  in  New  Hampshire. 
Seoey  v.  Blaeklin,  2  Mass.  542.  Revised  SututeSy 
c.  100,  §§  8—12.  Moamey  v.  Demerrii,  1  N. 
Hamp.  187. 

618.  Nor  w)ls  it  adopted  in  Maine,  prior  to  the 
statute  of  that  stote,  passed  in  1830.  Bailey  v^ 
Rogers,  I  Greenl.  186. 

,  619.  By  statute  in  New  Hampshire,  in  suits  on 
sheriffs'  bonds,  the  declaration  must  set  out  the 
condition,  and  assign  the  breach  or  breaches  relied 
upon ;  but  there  is  no  such  enactment  as  to  suits 
on  coroners*  bonds.  '  Pickering  v.  Pearson,  6  N. 
Hamp.  561. 

620.  The  proceedings  in  New  Hampshire  and 
Massachusetts,  (and  formerly  in  Maine,)  in  debt 
on  bond  with  a  penalty, are  according  to  the  course 
of  the  common  law,  by  which  the  plaintiff  can  as- 
sign only  a  single  breach.  Sevey  v.  Blaeklin,  2 
Mass.  542.  Bailey  v.  Rogers,  1  Greenl.  193. 
Mooney  v.  Demerrit,  1  N.  Hamp.  187. 

621.  When  it  appears  to  the  court  that  the  pen- 
alty of  the  bond  is  forfeited,  judgment  is  to  be  en- 
tered (by  statute  provision^  for  such  sum  as  is 
equitably  due  to  the  plaintiff  at  the  time  of  ren- 
dering tJie  judgment.  And  if  the  condition  of  the 
bond  be  such  that  future  damages  may  arise  for 
future  breaches,  judgment  is  rendered  for  the  pen- 
alty, and  execution  awarded  for  the  damages  al- 
ready accrued ;  and  the  judgment  stands  as  security 
for  future  damages  to  lie  recovered  by  sdrefaaas, 
2  Mass.  542.     Waldo  v.  Fobes,  1  Mass.  10. 

622.  By  a  statute  of  South  Carolina,  the  condi 
tion  of  bonds,  (except  for  payment  <^  money  ,^  and 
the  special  circumstances,  are  to  be  submitted  to  a 
jury,  who  are  to  assess  the  damages  actually  due ; 
ana  evidence  of  the  circumstances  is  admissible 
under  the  plea  of  non  est  factum,  Cauian  v.  Jf  Cul- 
lough,  2  Rep.  Con.  Ct.  165. 

&3.  In  such  esses,  the  judgment  is  entered  for 
the  penalty,  which  stands  as  security  for  the  «um 
assessed  by  the  jury.  Durkey  v.  Hammomd,  2 
Rep.  Con.  Ct.  151.  See  also  Smith  v.  Jansem^  8 
Johns.  111.  Hodges  v.  St^dt,  2  Johns.  Oss.  406. 
Caverly  v.  KiehoLs,  4  Johns.  189. 

624.  It  is  too  late  for  the  defendant  to  avail  him- 


self of  the  statute,  after  iudgment  by  default,  exe- 
evy,  and  sale,    it 
625.     The  Vermont  statute  does  not  require 


cution,  levy,  and  sale.    2  Rep.  Con.  Ct  151. 


breaches  to  be  assigned  in  a  declaration  on  a  bond 
that  admits  of  but  one  assessment  of  damages. 
Aliter,  in  other  cases.  WWiams  v.  WiUton,  1 
Verm.  274. 

626.  The  Missouri  statute  requires  that  the  con- 
dition shall  be  set  forth  and  breaches  assigned  in 
declarations  on  bonds  conditioned  to  be  void  on 
payment  of  a  less  sum  at  a  day  certain.  AUter,  on 
bonds  so  conditioned,  and  also  for  performance  of 
some  other  thing.    Fulkerton  v.  Steon,  3  Mis.  377. 

627.  Whether  the  Alabama  statute  which  aa 
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thofiawi  Hie  Mii|pMMBt  of  mors  tbtn  one  bceaoh 
mllowB  the  plaintiff  to  aMi(pi  more  breaches  than 
there  an^  dMtinct  BtipolationB,  or  things  to  be  done^ 
or  whether  onl^  one  breach  of  each  stipulation, 
Ac.,  can  be  assigned  ?  Wade  v.  KiUaugk,S  Stew. 
A  Port  450. 

688.  When  several  breaches  are  sssigned  in  the 
declaration,  the  defendant  mav  demur  to  each  as- 
signment.   Boa$  y.  Bridges,  4  Porter,  274. 

629.  An  assignment  ofa  breach,  in  a  declaration 
on  a  bond  with  a  collateral  condition,  commencing 
<•  and  wheress,"  dkc,  and  continuing  to  the  end  by 
recital,  without  any  direct  averment,  is  bad  on  gen- 
eral  demurrer.    Sytiu  v.  Qr^jlim,  4  U.  &  M.  2n» 

630.  If  there  be  two  assignments  of  breaches,  in 
snch  case,  and  either  of  them  be  good,  a  demurrer 
to  the  whole  declaration  will  be  overruled.  Mar- 
tin V.  Sturm,  5  Rand.  693.  S.  P.  People  v.  Brueh, 
6  Wend.  454. 

631.  Where  the  powers  of  arbitrators  are  revok- 
ed, the  assignment  of  the  bn*ach  of  the  bond  for 
performance  of  an  award  should  be  the  revocation, 
and  not  the  non-performance,  of  the  award.  Frets 
V.  Frets,  1  Cow.  335. 

603.  Though  the  declaration  on  a  single  bill  de- 
scribe it  as  for  a  sum  of  money,  with  interest  after 
a  certain  day,  and  allege  a  breach  in  not  paying 
said  sum,  without  averring  that  the  interest  has 
not  been  paid,  yet  the  defect  is  cured  by  verdict. 
Hammitt  v.  BvOeU,  I  Call,  567. 

633.  h  is  not  necessary  that  a  deelaration  on 
such  bill  should  aver  a  special  demand ;  and  inter- 
est may  be  recovered  without  such  demand .  Payne 
T.  Briitan,  6  Rand.  101. 

634.  Nor  b  it  necessary  to  allege  a  special  Re- 
mand in  a  declaration  on  a  bond  conditioned  to  pay 
the  taxable  costs  of  a  suit.  Bacon  v.  WUber,  1 
Cow.  117.  filter f  in  a  declaration  on  a  sealed  note 
for  delivery  of  specific  articles.  ArmisUad  v.  Aih- 
haison,  Martin,  ^. 

635.  Where  a  bond  is  given  to  indemnify  against 
the  acts  of  a  third  person,  it  is  not  necessary  to 
allege  a  request  to  the  oblifforto  indemnify  accord- 
ing to  the  condition  of  the  bond.  Lamb  v.  Harri' 
son,  2  Leigh,  631. 

636.  If  a  bond  be  conditioned  for  the  perform- 
ance of  one  of  two  or  more  things,  so  that  the  obli- 
gation may  be  discharged  by  doing  either  of  them,  a 
breach  is  bad  whioh  assigns  the  non-performance  of 
one  of  them  only.    People  v.  TUton,  13  Wend.  597. 

637.  A  bond  to  give  a  good  and  sufficient  war- 
ranty deed  of  laniTis  not  a  contract  to  convey  a 
good  title,  and  therefore  it  is  not  a  good  assignment 
ofa  breach  to  allege  that  the  defendant  had  not  a 
legal  and  valid  title.  Tiimnf  v.  Ashley,  15  Pick.  546. 

638.  Where  the  condition  of  a  bond  was,  that 
the  party  should  (among  other  things)  produce 
certificates,  and  other  proofs  required  by  law,  of 
the  landing  of  merchandise  at  a  foreign  port,  with- 
in two  years,  it  was  held  a  breach  negativing,  in 
the  terms  of  the  condition,  the  production  of  snch 
certificates  and  other  proofs,  was  well  assigned. 
United  States  v.  Scalding,  2  Mason,  478. 

639.  If  the  plaintiff  assigns  a  sufficient  breach 
of  the  condition,  and  then  specifies  the  items  of 
damage  that  he  has  sustained,  the  defendant  can- 
not well  demur  to  snch  specifications.  It  is  to 
be  determined,  on  the  trial,  whether  the  plaintiff 
can  recover  the  items  thus  specified.  WilUams 
V.  Mtiden,  9  Wend.  340. 

640.  In  declaring  on  a  bond  conditioned  to  do 
an  act  when  thereto  requested,  the  request  must 
be  averred  with  all  necessary  circumstances  of 
time  and  place.  Jones  v.  Cooper,  2  Aik.  54. 
Aliier,  when  the  bond  is  conditioned  to  pay  money 
on  demand     Austin  v.  Burbank,  2  Day,  474. 

641.  In  assigning  breaches  of  the  condition  ofa 
Doady  which  was  tdwn  and  intended  as  a  security 


for  a  limited  period,  the  time  of  the  commission  of 
the  breach  is  so  far  material,  that  it  must  be  laid 
to  be  within  such  period ;  and  an  Allegation  of  a 
breach  beyond  that  period  renders  the  whole  as- 
signment defective,  and  bad  on  demu'Vrer,  as  it  theu 
appears  on  the  record  that  the  defendant  is  cnar- 
ged  beyond  his  legal  responsibility.  Union  Bank 
V.  Ridgely,  1  Har.  <&  Gill,  324. 

642.  A  declaration  on  a  bond  conditioned  for 
the  performance  of  covenants,  commencing  in  debt, 
and  after  setting  out  the  condition  and  assigning 
breaches,  concluding  in  covenant,  and  demanding 
damages,  is  good  on  general  demurrer,  and  proba- 
bly on  special  demurrer  also.  Gale  v.  O^Bnfln,  13 
Johns.  189.    12  Johns.  216. 

643.  A  breach  of  the  condition  of  a  bond  to  *<  free 
the  land  from  all  legal  incumbrances,  either  by 
deed  or  mortgage,  now  in  existence,  and  binding 
on  the  premises  by  the  20th  of  February,"  is 
not  well  assigned  by  following  and  negativing  the 
words  of  the  condition,  as  such  assignment  does  not 
necessarily  amount  to  a  breach,  and  the  plaintiff 
ought  to  have  shown  some  existing  incumbcance 
on  the  20th  of  February,  or  at  the  commencement 
of  the  suit.    JuUiand  v.  Bur^ott,  11  Johns.  6. 

644.  An  averment,  (in  smt  on  a  bond  given  to 
refimd,  if  land  should  oe  lost  by  interfering  claims) 
that  the  land  was  lost  by  an  interfering  claim, 
without  showing  by  what  title,  or  in  what  suit, 
is  sufficient  after  verdict  Hawkins  v.  Walker,  4 
Bibb,  292. 

645.  A  declaration  against  A  and  B,  partners, 
averring  that  A,  for  himself,  and  B,  by  nis  penal 
bill,  bound  himself  and  his  heirs,  and  without  any 
further  averment,  is  wholly  insufficient  ShelUm 
V.  Pollock,!  H.&M.  433. 

646.  A  declaration  against  two  partnera,  merely 
alleging  that  one  of  them  executed  the.  bond  for 
himselfand  the  other,  will  not  support  a  judgment 
against  the  other,  though  he  pleaoed  payment,  and 
the  verdict  was  against  him.  GarUauL  v.  David" 
son,  3  Munf  189. 

647.  In  debt  against  the  heirs  of  the  obligor,  if 
the  writ  be  against  four  as  heirs,  but  the  declara- 
tion charges  only  three  as  heirs,  the  declaration 
is  bad,  even  after  verdict  9Fatson  v.  Lynch,  4 
Munf  94. 

648.  Qiuere,  whether  it  be  necessary,  in  declar- 
ing against  A,  on  a  bond  given  by  him  and  B,  to 
aver  thatB  has  not  paid  it?  Feter  v.  Codte^  1 
Wash.  257. 

649.  One  of  two  joint  obligees  cannot  maintain 
an  action  in  his  name  alone,  without  averring  the 
death  of  the  other.    Ehley.  Purdy,  6  Wend.  629. 

650.  A  firm  cannot  maintain  an  action  on  a  bond 
payable  to  A,  his  heirs,  &c.,  without  averring  that 
the  bond  was  given  to  A  for  their  use,  or  that  A 
or  his  representatives  assigned  it  to  them.  Gor* 
don  V.  Broume,3  H.  &,  M.  219. 

651.  In  an  action  of  debt  against  one  obligor 
only,  if  the  declaration  describe  the  bond  as  jomt, 
aha  do  not  state  the  other  obligor  to  be  dead,  it  is 
a  fatal  error,  though  not  pleaded  in  abatement,  and 
is  not  cured  by  verdict.  J^ewman  v.  Graham,  3 
Munf.  187. 

652.  In  an  action  against  the  representatives  of 
one  of  two  joint  obligors  in  a  bond  dated  in  1783, 
it  is  essential  to  state  in  the  declaration  that  that 
obligor  survived  his  companion.  Braxton  v.  Hil- 
yard,  2  Munf.  49. 

653.  In  debt  on  a  bond  in  behalf  of  the  survivor 
of  two  joint  assignees,  a  declaration,  charging  that 
the  defendant  has  not  paid  the  debt  to  the  obligee, 
nor  to  the  plaintiff,  witnout  averring  also  that  he 
did  not  pay  it  to  the  other  assignee,  in  his  lifetime,  is 
bad  on  general  demurrer.  JCicholson  v.  Dixon,  5 
Munf.  198. 

654.  Where  a  bond  is  joint  i^i  form  only,  bu^ 
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stfreral  by  i«moii  of  the  fliAject  natter,  it  leenu 
that  one  of  the  eeTenl  obligees  may  aae  thereon ; 
bat  he  must  set  forth  the  bond  truly,  and  show  his 
■eparate  interest  by  proper  avermenta.  EkU  v. 
Purdtf,  6  Wend.  ^. 

€55.  In  an  action  upon  an  aarigned  bond,  a  dec- 
laration charging  *<  that  the  defendant  haa  not  paid 
tlie  debt  to  the  plaintiff/'  bat  containing  no 
ayerment  that  he  did  not  pay  it  to  the  aaaiffnor, 
before  notice  of  assignment,  is  defective,  and  not 
eared  by  verdict.     Oreen  ▼.  Dulamy,  2  Mun£  618. 

666.  In  sacb  action,  the  declaration  oaght  to 
charge  a  &ilare  to  pay  the  money  to  the  Aligee 
and  to  each  of  the  assignees,  as  well  as  to  the 
plaintiff;  and  if  it  only  charge  a  failure  to  {»ay  to 
the  plaintiff,  it  is  defective,  and  the  defect  is  not 
cured  by  verdict.  BnuUm  v.  lipecomi,  2  Munf. 
282.    See  2  Munf.  336. 

667.  In  a  suit  on  a  joint  and  several  bond 
execoted  by  two  or  more,  where  part  only  are 
served  with  process,  it  is  immaterial  whether  the 
declaration  be  against  all  the  obligors,  or  against 
those  only  on  whom  process  waa  served,  provided 
the  bond  beproperly  described.  Moss  v.  Moss,  4 
H.  &.  M .  293. 

668.  The  declaration  on  a  bond  alleged  to  be 
lost  must  set  oat  the  substance  of  the  condition 
thereof,  or  proof  of  a  bond  with  a  condition  will 
not  support  it.    Rand  v.  Rand^  4  N.  Hamp.  267. 

659.  A  bond  like  that  declared  on  as  lost,  except 
a  difference  in  date,  will  not  avail  the  plaintiff. 
Smith  V.  Breton,  3  Blackf  22. 

660.  A  declaration  that  the  defendant,  by  his 
writing  obligatory,  &c.,  acknowledged  himself  in- 
debted, but  omitting  to  state  when  the  money  was 
to  be  paid,  is  neveruieless  good,  it  being  debitum 
innnesenti  sdvendum  infiUuro,  Payne  v.  MaUoZt 
I  Bibb,  164. 

661.  Where  a  bond  for  performing  an  award  was 
dated  September  19th,  conditioned  that  the  award 
should  be  made  on  or  before  December  31st,  and 
the  parties  afterwards  extended  the  time  for  the 
award,  bv  erasure  and  interlineation,  it  was  held 
that  the  bond  might  be  declared  on  as  dated  and 
made  on  the  19th  of  September,  or  as  dated  that 
day  and  made  afterwards.  Tomkms  v.  Corwin,  9 
Cow.  255. 

662.  Where  the  merits  of  the  case  are  affected 
by  the  time  when  an  instrument  becomes  valid,  the 
time  of  delivery  thereof  should  be  alleged  and 
proved ;  because  \he  deliverv  gives  it  effect.  AUur^ 
where  time  is  immaterial,  ts. 

663.  The  declaration  on  a  bond  given,  under 
the  Kentucky  statute  of  1797,  by  a  contractor  for 
the  bniiding  of  a  bridge,  must  state  for  what  coun- 
ty's use  the  bond  was  taken.  Governor  v.  ThrockF- 
mortoHy  3  Bibb,  243. 

664.  An  averment,  that  the  sum  stated  in  the 
condition  of  a  bond  was  erroneously  inserted  fbr 
another  sum,  is  tnadmisaible,  on  the  jrround  that 
it  contradicts  the  language  of  the  condition.  Uni- 
ted States  v.  Tkompsonf  1  Qallis.  392.  See  also  3 
Halst.  1.    1  Gallis.  359. 

665.  In  debt  on  a  bond  given  by  distributees,  to 
indemnify  an  administrator  for  dividing  the  estate 
among  them,  the  condition  being  "that  they 
should  pay  him  their  respective  proportions  of  all 
debts  wiiich  he  should  be  eornpetled  to  pay,  that 
should  thereafter  come  against  the  said  estate,"  it 
is  a  sufficient  assignment  of  a  breach  to  say,  that 
the  plaintiff,  on  a  day  subsequent  to  the  date  of 
the  bond,  had  paid,  by  the  consent  of  the  defend- 
ants, a  debt  which  was  then  due  fVom  the  estate 
aforesaid,  and  which,  as  administrator,  he  was 
hound  to  pajr;  and  thftt  the  defendants  had  not 
paid  him  their  respective  parts,  nor  any  proportion 
thereof,  but  the  same  had  refbsed,  altdoogh  often 
requested.    Jfets  t.  JTats,  4  Q.  4  M.  m 


666.  If  abondhave4iodile,ofMi 
it  may  be  declared  on  as  made  on  any  day  whea 
it  can  be  proved  to  have  been  delivered.  Rom  v. 
OeerCim,  3  Call,  309. 

667.  Where  the  declaration  describes  a  single 
bill  as  for  a  sum  of  money  with  interest  from  a  ces» 
tata  day,  and  la^s  the  weach  to  be  non-payment 
of  said  sum,  without  mentioning  the  interest,  a 
verdict  cures  the  de&ct.  Ikunmitt  v.  BuUett^  1 
Call,  567. 

668.  Where,  in  a  suit  against  several  obltgor% 
the  officer  retoms,  as  to  some  of  them,  **  no  in* 
habitants,"  though  the  plaintiff  declares  against 
them  all  as  in  custody,  yet  this  is  not  fatal :  if 
those  on  whom  process  is  served  proceed  to 
trial  on  the  merits,  the  plaiAtiff  may  nave  judg* 
ment  against  them.  Pegram  v.  united  StaUs^ 
1  Brock.  261. 

669.  A  bond  payable  to  R.  &  Co.  may  well  be 
declared  on  as  made  to  T.  R.  and  R.  R.,  by  the 
name  and  style  of  R.  &,  Co.  Armttrong  v.  MkV 
son,  5  Gill  k  Johns.  418. 

670.  An  obligation  to  pay  on  a  day  certain  \m 
properly  described,  in  a  declaration,  as  an  ol»li* 
gation  to  pay  on  request,  <'  according  to  the  ttflor 
and  efiect  of  the  said  bill."  JifMitkAn  v.  Murjfky, 
1  Bailey,  635. 

671.  A  declaration  on  a  bond  conditioned  £»r 
payment  of  costs,  is  not  sufficient,  if  it  merely 
state  that  the  obligor  has  not  paid  the  costs,  with* 
out  setting  out  the  amonnt  of  costs  incurred.  GU4^ 
wdl  V.  JtrGauffhey,  2  Blackf.  369. 

672.  A  declaration  on  a  bond,  conditioned  to 
deliver  property  at  a  certain  time  and  place,  need 
not  aver  a  dfemand  of  the  property  at  the  place.  AH' 
ter,  if  the  condition  be  to  pay  money.  MitduU  v. 
MerriUf  2  Blackf  87. 

673.  In  declaring  on  a  penal  bond,  payable  by 
one  private  person  to  another,  non-payment  of  tbie 

S malty  must  be  averred.    State  v.  M*CUau^  % 
lackf.  193. 

674.  In  declaring  on  a  bond,  conditioned  te  pay 
to  the  officers  of  the  court  the  fees  to  which  the 


obligee  shall  become  liable,  it  is  not  a  good 
ment  of  a  breach,  if  it  be  alleged  that  the  obligor 
failed  to  pay  the  fees  to  the  obligee.  CkiUs  v. 
Calk,  3  Monr.  341. 

675.  It  is  not  necessary,  in  an  action  fbr  the 
penalty  of  a  bond,  to  declare  that  the  plaintiff 
has  sustained  damages  by  reason  of  the  defend- 
ant's refusal  to  pay ;  nor  to  elle^  after  assign- 
ment of  breaches,  that  the  plaintiff  has  been  in- 
jured by  such  breaches.  AUMoon  v.  Farmers*  Bamkf 
6  Rand.  204. 

676.  An  averment  of  a  breach  of  the  bend  en- 
titles the  plaintiff  to  recover  what  he  is  legally 
entitled  to  by  reason  of  the  breach.  JfDaweli  v. 
Burweil,  4  Rand.  317. 

677.  In  declaring  on  an  atta^memt  bondy  it  is 
not  sufficient  to  allege  that  the  defendant  "did 
not  pay  all  such  costs.  &o.,  as  aocmed ;"  it  must 
be  expressly  averred  tnat  costs  and  dania«es  have 
beetf  actually  sustained.  Diehinsom  v.  MCraWf 
4  Rand.  158. 

678.  The  declaration  on  a  bond  conditioned 
to  pay  a  judgment  in  three  months,  or  surrender 
the  oefendant  in  execution,  at  tlie  suit  of  the 
plaintiff,  in  30  days  thereafter,  must  aver  the 
taking  out  of  execution  by  the  plaintiff,  within 
30  days,  as  that  is  a  condition  precedent  H^kU- 
ncyv.  Spencer,  4  Cow.  39. 

lS79.  Where  one  of  several  partners  submitted  to 
reference  all  matters  in  controversy  between  the 
firm  and  A,  and  the  award  was  for  the  payment 
of  money  to  A,  it  was  held  that,  in  an  action  on 
the  bond  to  abide  by  the  award,  it  was  a  suffioiMit 
aasignment  of  a  breach  to  allege  that  the  nartner^ 
who  agreed  to  the  leferenoe,  did  not  pay ;  ne  ontw 
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Mttf  htmaa  to  pny.    Karihmu  ▼.  Ferrar,  1  Pet. 


68<^.  A  bond  recited  that  the  obligor  had  agieed 
to  sell  to  the  obligee  700  acres  of  land,  to  be 
■elected  from  his  lots,  if  the  obligee  should,  at  his 
own  expense,  select  and  survey  that  qnantitv ; 
ftad  thai  U  toag  expected  he  should  complete  his 
selection  within  two  years ;  and  the  condition  was, 
that  if  the  obligor,  on  haviog  notice  of  the  selec- 
tion, with  the  numbers  of  the  lots,  &c.,  and  on 
t^  giTinff  up  of  the  bond,  should  ezecnte  and  de- 
liver to  this  obligee  a  good  and  sufficient  warranty 
deed  thereof,  the  bond  should  be  void.  It  was 
held  that  a  declaration  averriag  these  things  to 
have  been  done  within  a  reatmuMB  Ume,  and  the 
lefusal  of  the  ^ligor  to  convey,  showed  a  breach ; 
the  bond  not  aDsofutely  requiring  that  theae  thinjn 
should  be  done  within  two  years.  Jinneu  v.  JSmr 
iey,  15  Pick.  546. 

681.  Held,  also,  that  the  obligor  was  required 
only  to  aver  that  he  was  ready  and  willing  to  yet- 
Ibrm  his  part  of  the  agreement,  (without  alleging 
aa  olfer,)  and  that  the  defendant  was  requested  to 
perform  on  his  part,  but  refused,  ib, 

683.  A  direct  ne^rative,  in  the  words  of  the  con- 
dition, is  a  eood  assignment  of  a  breach  in  a  decla- 
ration. Umted  Stales  v.  Spalding,  2  Mason,  478. 
CragkiU  v.  Page,  8  H.  &  M.  446.  S.  P.  fTindow 
T.  Otmnumtoemthf  ib.  459. 

Geueral  Jetue^  and  Pleas  in  Bar. 

683.  JfU  debet  is  not  a  ffood  plea  to  an  action  of 
debt  on  a  specialty.  BuUis  v.  Qiddens,  8  Johns. 
82.  Jansen  v.  Ostrander,  1  Cow.  670.  Bauer  v. 
Bath,  4  Rawle,  83.  Sneed  v.  Wister,  8  Wheat 
600.  Bofnton  v.  Repnelds,  3  Mis.  79.  Jiliter, 
where  the  specialty  is  mere  inducement  to  the 
action,  ib.    Minion  v.  Woodworth,  11  Johns.  474. 

684.  Jftd  tiel  record  is  not  a  ffood  plea  to  an 
aation  on  an  official  bond,  thougn  such  bond  is 
required  by  law  to  be  recorded.  State  v.  Houston^ 
1  Harring.  230. 

685.  In  debt  on  a  bond  to  indemnifv,  non  dssn- 
nijicsfus  is  a  good  plea.  Miter,  if  the  bond  be 
conditioned  to  pay  another  bond,  Douglass  v. 
Clark,  14  Johns.  177;  or  for  the  obligor's  re> 
maining  within  the  jail  liberties.  Woods  v.  RoW' 
an,  5  Johns.  42. 

686.  This  plea  is  applicable  to  an  action  on  no 
bond  except  one  to  save  harmless  and  indemnify. 
ATClure  v.  Erunn,  3  Cow.  313.  See  also  ^ndrtis 
V.  Waring,  20  Johns.  153.  Brent  v.  DaviSy  10 
Wheat.  £6.  405.  Corporation  of  Washington  v. 
Young,  10  Wheat.  406.  410.  And  cannot  be 
pleaded  where  the  condition  of  the  bond  is  multi- 
farious.   StaU  Bank  v.  Chetttood,  3  Halst.  1. 

'  687.  A  plea  that  a  bond  was  never  delivered  is 
bad ;  it  amounts  to  the  general  issue.  State  Bank 
V.  Chetieood,  3  Halst.  1. 

688.  An  averment  against  the  express  condition 
of  a  bond  cannot  be  amnitted  in  pleading.  Hunt' 
pf^reuY.  Watson,  1  Root,  256. 

6^.  Executing  a  bond 'to  A,  as  administrator, 
is  an  admission  that  he  is  such,  and  the  obligor 
cannot  afterwards  den^  that  A  is  administrator. 
Jones  V.  Snedecor,  3  Mis.  390. 

690.  Whether  non  est  faetam  can  be  pleaded  to 
a  public  official  bond,  without  an  affidavit  denying 
the  execution  ?    State  v.  Houston,  1  Harring.  230. 

691.  The  plea  of  non  est  factum  ought,  gener- 
ally, to  be  received,  thougn  the  defendant  has 
previously  pleaded  payment.  Jackson  v.  Webster, 
6  Mnnf.  462. 

692.  The  defendant  may  plead  non  est  factum, 
and  also  a  special  plea  that  the  signature  and  seal 
of  one  of  the  obligors  have  been  cancelled  without 
Jhi«  eensent.     TUuUd  v.  Bright^  Minor,  103. 

0B3.  The  pleii  p   n^  eat  ynf(iim|.wMher  gen- 


eral or  ipeoial,  should  conclode  to  the  country ; 
and  in  such  case  the  plaintiff  must  accept  it  by 
a  similiter,  or  demur.  Cleaton  v.  ChamUiss,  6 
Rand.  86. 

694.  But  where  this  plea  is  filed  with  no  con- 
clusion, and  the  plaintiff  files  no  replication,  ana  a 
verdict  is  returned  for  the  plaintiff,  the  irregularity 
cannot  be  taken  advantage  of  by  the  defendant,  in 
the  court  of  appeals.    Pprter  v.  Martin,  1  Litu  158. 

695.  A  speeial  non  est  factum  is  never  necessary ; 
for  under  tne  general  plea,  the  defendant  may  giro 
in  evidence  any  thinff  which  shows  that  toe  in- 
strument was  originaaly  void  at  common  law ;  as 
coverture,  fraud,  qlc.,  or  has  become  void  since 
its  execution;  as  by  erasures,  alterations,  ^c. 
Union  Bank  v.  Ridgely,  1  Har.  &  Gill,  324.  8.  P. 
Dorr  V.  Munsell,  13  Johns.  430.  Van  Valkenburgk 
V.  Rouk,  12  Johns.  337.    2  N.  Hamp.  74. 

696.  But  the  defendant  may  plead  a  special  non 
est  factum,  as  that  he  deliverea  the  instrument  as 
an  escrow,  on  a  condition  not  performed,  &c.  So 
he  may  plead  specially  any  matter  which  might 
be  given  in  evidence  under  the  general  issue. 
Union  Bank  v.  RidgUy,  1  Har.  &  Gill,  324.  S.  P. 
Tindal  v.  Bright,  Minor,  103. 

*  697.  In  sucn  case,  the  plea  piust  conclude  with 
a  verification ;  the  issue  is  upon  the  special  mat- 
ter alleged,  and  the  burden  of  proof  is  on  the  de- 
fendant   1  Har.  &.  GiU,  324. 

698.  In  Smaltwood  v.  Clark,  2  Hayw.  146,  it 
was  held  that  the  defendant  nmpt  plead  that  he 
de];vered  the  bond  as  an  escrow  only,  or  cannot 
avail  himself  of  that  defence.  Sed  vide  Anon.  2 
HMrw.327.    2  Mass.  452. 

&9.  In  New  York,  notice  of  special  matter,  to 
be  given  in  evidence  on  the  trial,  may  be  annexed 
to  the  plea  of  non  est  factum.  Beach  v.  Springer, 
4  Wend.  519. 

700.  The  plea  of  n^n  est  factum,  in  debt  on  an 
arbitration  bond,  does  not  put  the  amount  of  dam- 
ages in  question.   Graham  v .  Allen,  2  N .  &  M .  492. 

701.  if  a  declaration  on  a  bond  for  the  perform- 
ance of  an  award  set  forth  the  award  and  breach, 
and  the  plea  merely  denies  the  award,  it  should 
conclude  to  the  country  ;  but  a  conclusion  with  a 
verification  can  be  excepted  to  only  by  special  de- 
murrer.    Henries  v.  Stiers,  3  HaUt.  364. 

702.  A  plea  that  the  bond  was  given  <*  for  an 
illegal  consideration  *'  is  too  indefinite ;  but  the 
plea  may  be  amended,  if  the  defendant  gave  sea- 
sonable notice  to^s  counsel  of  th^  nature  of  the 
defence.    Boyt  v.  Cooper^  1  Car.  Law  Kepos.  277. 

703.  A  plea  that  seeks  to  avoid  a  bond  for  being 
taken  unlawfully,  colore  of^ai,  must  state  spe- 
cially the  facts  that  show  illegality,  unless  they 
appear  on  the  face  of  the  condition.  United  States 
V.  Saujyer,  1  Gallis.  87. 

704.  A  general  plea  that  the  bond  was  obtained 
bv  iVaud  and  covin  is  good,  without  setting  forth 
the  particulars  of  the  fraud.  Pence  v.  Smock,  2 
Blackf.  316. 

705.  To  debt  on  a  single  bill,  the  defendant 

C leaded  that  the  instrument  was  obtained  from 
im  by  fraud,  &c.  The  plaintiff  replied  that 
it  was  the  defendant's  deed,  on  which  plea  issue 
was  joined.  This  was  held,  after  verdict  for  the 
plaintiff,  to  have  been  in  the  nature  of  a  special 
non  est  factum,  and  the  issue  well  joined,  and 
Uie  judgment  regular.  Stoever  v.  Weir,  10  S. 
&R.  25.    5^  2  Dana,  142. 

706.  Where  the  defendant  pleaded  that  the 
bond  was  "given  for  an  illegal  consideration," 
it  was  held  to  be  too  indefinite  a  plea  to  allow  the 
defendant  to  show  by  evidence  that  it  was  given 
in  consideration  of  compounding  a  felony.  Boyt 
V.  Cooper,  1  Car.  Law  Biepos.  277. 

707.  Want  or  failure  of  consideration  cannot, 
by  th«  commoii  Uw,  be  pleaded  in  bar  of  ai^ 
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action  «n  bonil.  Vivonuin  r.  Phelps^  2  Johm. 
177.  See  also  ra^  V.  iCiar,  6  Munf.  358.  jfnie, 
33-34. 

708.  And  where,  by  statute  or  local  usage,  this 
is  a  defence,  it  can  not  be  shown  on  the  general 
issue,  unless  notice  of  such  defence  be  previously 

§4ven.    BoUinger  y.  Thurttouy  2  Rep.  Con.  Ct. 
47.    See  also  Solomon  ▼.  Kimmd,  5  Binn.  232. 

709.  Where  the  plaintiff  declared  on  two  obli- 
gations, and  the  defendant,  after  oyer  of  "  the 
writk^  obligatory  aforesaid,"  and  of  the  writ, 
(a  blank  for  the  insertion  of  which  was  left,) 
fikaded  the  statute  of  limitations  in  two  dis- 
tinot  pleas,  neither  of  which  referred  expressly  to 
either  obligation,  and  in  both  of  which  the  date  of 
the  writ  was  omitted,  it  was  held  that  both  pleas 
were  defective  in  not  setting  forth  the  time  of  the 
commenoement  of  the  suit,  nor  distinguishing  be- 
tween the  obligations,  one  of  which  was  not  barred 
by  the  statute  pleaded.  Cram  v.  YoUs.  2  Har.  & 
GiU,  332. 

710.  To  an  action,  by  two  obligees,  on  a  bond 
of  indemnity,  a  plea  that  the  defendant,  with 
others,  (originally  nound  with  him,)  agreed  to  ex- 
ecute the  bond  to  one  of  the  plaintiffs  alone,  and 
refused  to  be  bound  to  the  other  plaintiff,  in  any 
way,  either  severally  or  jointly  and  severally  with 
his  co-plaintiff,  ana  that  neither  of  the  obligors 
being  sole  to  read  the  English  language,  they  all 
sisned  it  upon  trust,  and  delivered  it  to  tiie  plain- 
tin,  for  whom  th^  agreed  to  become  bound,  with- 
out hearing  it  read,  or  explained,  or  requesting  that 
it  should  be,  believing  it  was  drawn  conformably  to 
their  agreement,  but  not  stating  why  or  how  the 
deviation  from  their  agreement  happened,  whether 
by  the  plaintiff's  fraud  or  the  scrivener's  mis- 
take, was  held  insufficient  to  bar  the  action 
Bauer  v.  Roik^  4  Rawle,  83. 

711.  A  plea  that  the  bond  was  obtained  by 
fraud,  &c.,  without  alleging  that  the  fraud  was  in 
the  consideration,  or  in  tno  execution,  of  the  bond, 
is  bad.     TomUnson  v.  Masonf  6  Rand.  169. 

712.  The  defendant  cannot  avoid  a  bond  by 
pleading  that  it  was  obtained  by  the  obligee  s 
fraudulent  representations.  Wyehe  v.  Mackltn,  2 
Rand.  426.  See  also  Frooman  y.  Phdps,  2  Johns. 
177.    w9iU«,  35— 38. 

713.  A  plea  of  payment  concluding  to  the  coun- 
try, and  issue  thereon,  is  good  after  verdict  Ma- 
lone  v.  Ikmnally,  Minor,  VL 

714.  Where  the  obligation  of  a  bond  is  absolved 
by  a  rescission  of  the  contract  of  which  it  was  evi- 
dence, an  action  on  the  bond  may  be  defended  at 
law.    Moore  v.  Dial,  3  Stew.  157. 

715.  Where  breaches  are  specifically  assigned 
in  the  declaration,  a  general  plea  of  performance 
is  insufficient ;  each  breach  should  be  answered, 
and  the  time,  place,  and  manner  of  performance 
be  set  forth.  Postmaeter  General  v.  CocAr«n,  2 
Johns.  413.  Bailey  v.  Rogers^  1  Oreenl.  190. 
See  Morgan  v.  Morgan^  4  Gill  &,  Johns.  395. 

716.  (General  performance  is  not  a  good  plea  to  a 
declaration  on  a  bond  conditioned  that  a  third  per- 
son shall  pa^  to  the  obligee  such  sum  as  he  shall 
"vcover  agamst  him ;  for  this  is  not  an  affirmation 
that  such  third  person  has  paid.  Fruland  v.  Rug' 
^Ze«,  7  Mass.  511. 

717.  Nor  to  an  action  on  a  bond  conditioned  to 
execute  and  deliver  a  deed  of  land ;  the  manner 
of  performance  should  be  shown.  Tinney  v.  Ash- 
ley, 15  Pick.  546. 

718.  Where  the  condition  of  the  bond  is  not  set 
forth  in  the  declaration,  a  plea  of  performance  is 
bad,*if  oyer  be  not  had.  United  Stalee  v.  Arthury 
5  Cranch,  257. 

719.  In  debt  on  a  bond  of  indemnity,  the  plaintiff 
Alleged  a  breach,  and  the  defendant,  after  craving 


oyer,  averred  that  the  plaintiff  had  not  been  dam- 
nified, and  concluded  with  a  verification,  instead 
of  traversincr  the  breach  and  concluding  to  the 
country.  Held  that  the  plea,  though  nut  in  the 
most  proper  form,  was  ulowable.  WUliamM  r. 
WiOeon,  I  Verm.  266. 

720.  Where  the  condition  of  a  bond  is  in  general 
terms,  but  comprehends  a  multiplicity  of  mailers 
or  multifarious  particulars^  all  in  the  affirmative, 
the  plea  of  performance,  to  avoid  prolixity,  is  al- 
lowed. 1  Greenl.  190.  Dutces  v.  Gooch,  h  Mass. 
488.  Sed  vide  Reynolds  v.  Torrance^  1  Const 
Rep.  125. 

721.  If,  in  an  action  on  a  bond  conditioned  to 
pay  a  certain  sum  of  money  on  a  certain  day,  the 
defendant  plead  that  he  gave  tiy  bond  to  the 
plaintiff  merely  as  collateral  security  fur  the  per- 
formance of  a  contract  between  tiie  partien,  Ac, 
it  is  bad ;  for  where  the  condition  of  a  bond  is  for 
the  payment  of  money  at  a  fixed  day,  no  evidence 
is  admissible  to  vary  or  contradict  it.  But  if  the 
bond  was  without  a  condition,  and  the  plaintiff 
had  executed  a  separate  instrument  as  *a  defea- 
sance, such  defeasance  might  be  pleaded  to  an 
action  on  the  bond.  Wdls  v.  Baldwin,  18  Johns.  45. 

722.  Where  an  agreement  was  entered  into  be- 
tween the  parties  to  a  bond,  payable  by  instal- 
ments, after  several  of  the  instalments  hadf  become 
due,  by  which  the  obligor  was  to  deliver  to  the 
obligee  all  the  hops  he  should  raise  on  a  certain 
farm  during  five  years,  and  tlie  obligee  agreed  to 
pay  a  certain  price,  and  indorse  two  thirds  of  the 
value  of  the  hops,  in  each  year,  on  the  bond,  untB 
the  same  was  paid  ;  aduiittmg  that  tliis  agreement 
enlar^d  the  time  of  payment  mentioned  in  the 
condition  of  the  bond,  which  was  doubtful,  it  could 
not  be  pleaded  in  bar  to  an  action  of  debt  broogfat 
on  the  bond  any  time  afterwards,  or  within  five 
years.     Chandler  v.  Uerrick,  19  Johns.  12:K 

723.  In  debt  on  bond  for  performance  of  certain 
work  within  a  specified  time,  it  was  held  that  a 
plea  of  readiness  to  do  the  work,  and  of  the  plain- 
tiff's refusal  to  permit  it  to  be  done,  ahonld  show 
that  the  refusal  was  prior  to  the  expiration  of  the 
time  specified  for  doing  the  work.  Coz  v.  Ifsv, 
3  Blackf.  143. 

724.  A  plea,  to  such  action,  that  the  time  of 
performance  was  prolonged  by  agreement  of  the 
parties,  and  that  work  was  afterwards  done,  which 
was  accepted  as  done  pursuant  to  the  contract, 
roust  show  that  the  work  was  done  and  accepted 
in  discharge  of  the  bond,  within  the  enlarged 
time,  ib, 

725.  A  plea  to  an  action  on  a  bond  conditioned 
to  deliver  goods  at  a  certain  time  and  place,  that 
the  defendant  was  ready  and  willing  to  deliver  at 
said  time  and  place,  but  that  the  plaintiff  was  not 
there  to  accept,  is  bad  on  demurrer.  The  pteft 
should  aver  that  the  defendant  was  at  the  place, 
in  person,  or  by  agent,  and  ready  to  deliver.  3bm- 
ry  V.  Goe,  3  Wash.  C.  C.  140. 

726.  Where  the  condition  is  to  deliver  goods 
"in  all  the  month  of  May,*'  the  defendant,  if  he 
would  avail  himself  of  readiness  to  perform,  must 
plead  that  he  was  ready  and  prepared  at  the  last 
convenient  hour  of  the  last  day  of  that  month,  ih, 

727.  jUjteore  prist  need  not  oe  pleaded  in  such 
case,  the  bond  being  for  money,  and  the  delivery 
of  goods  being  in  the  condition  only.  ib. 

^8.  Tender  before  the  day  may  well  be  pleaded 
to  debt  on  bond  conditioned  to  nay  money  at  Or 
upon  a  certain  day.  MHard  v.  IVkelcroft,  3  Hat. 
&,  M'Hen.  85. 

729.  In  Connecticut,  a  tender,  after  th«  day,  of 
what  is  justly  due  on  the  bond,  may  be  well  plead- 
ed.    Traat  v.  Strong,  2  Conn.  659. 

730.  WVfS  leyml  defendants  have  joined  1ft 
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pleM  In  bftr,  one  of  them  cmniot  afterwards  sever, 
and  plead  matter  of  personal  discharge.  Andrus 
V.  frmnngy  20  Johns.  153. 

73f .  The  breach  of  a  written  warranty,  as  to  the 
qaality  of  goods  sold,  cannot  be  plea(leci  in  dis- 
charge of  a  bond  ffiTen  for  the  price  of  them. 
Vra€man  ▼.  FkelpStli  Johns.  177. 

732.  In  debt  on  bond,  the  defendanUi  pleaded 
that  the  bond  was  obtained  from  them  upon  mis- 
representations and  false  suggestions  by  tne  plain- 
tiff, "  as  per  preamble  in  the  said  bond,'*  to  which 
the  plaintiff  replied  no  fraud,  and  issue  was  joined. 
Held  that  the  plaintiff,  having  ioined  issue  on  the 
plea,  instead  of  demurring,  therebj  waved  the 
right  (if  one  existed)  of  uf^rmg  an  estoppel.  Ckno 
V.  Moffrt,  6  Muof.  120. 

7*^3.  The  condition  of  a  bond  was,  that  whereas 
the  obligor  lent  to  A  ^2500  of  the  obligee's  mon- 
ey, and  A  failed,  havinjg  previously  paid  |(500 
only,  and  the  obligor  had  sued  A  to  recover  the 
balance  ;  if  the  ouigor  should  pay  the  whole  sum, 
if  it  conid  be  recovered  of  A,  or  if  it  could  not  be 
wholly  recovered,  should  lose  one  half  of  the  sum 
that  could  not  be  recovered.  To  an  action  on  this 
bond,  the  obliffor  pleaded  that  he  could  not  recover 
of  A,  nor  of  his  indorser,  the  sum  in  said  condi- 
tion mentioned^  nor  any  part  of  it,  and  that  he 
paid  the  obligee  one  half  of  the  sum  which  could 
not  be  so  recovered,  and  the  further  sum  of  ^500. 
Tlie  plea  was  held  to  be  a  good  bar  to  the  action, 
though  it  did  not  aver  that  the  obligor  used  due 
diligence  in  prosecuting  the  suit  against  A,  nor 
state  what  measures  were  taken  to  recover  the 
money,  nor  who  was  the  indorser.  Cooke  v.  Gra" 
hmnif  S  Munf.  179b 

7M.  Where  a  sheriff  declared  on  a  bond  given 
to  him  by  a  jailer,  conditioned  to  suffer  no  prisoner 
to  escape,  and  alleging  an  escape  suffered  by  the 
defendant,  and  a  judgment  recovered  a^inst  the 

Slaintiff  in  consequence  thereof,  and  notice  to  the 
efendant  of  the  pendency  of  the  suit  in  which 
such  judgment  was  recovered,*it  was  held  that  a 
plea  of  no  escape,  and  no  notice  of  suit  pending, 
«and  also  a  plea  of  no  commitment  of  the  person 
alleged  to  nave  escaped,  and  no  notice,  &c.,  were 
both  defective  in  form,  for  concluding  with  a  veri- 
fication, as  they  were  a  mere  denial  of  th^sub- 
stance  of  the  declaration,  and  therefore  mould 
have  concluded  to  the  country.  JIf  Clure  v.  JSnoin, 
3  Cow.  313. 

735.  To  an  action  on  a  bond  to  save  the  plaintiff 
harmless  from  toss  he  might  sustain  by  havin^^  be- 
come special  bail  for  A,  averring  that  the  plaintiff 
was  sued  on  his  recognizance  of  bail,  of  which 
suit  the  defendant  had  notice,  and  that  judgment 
was  recovered  against  the  plaintiff  in  that  suit, 
which  the  plaintiff  had  paia,  &c.,  the  defendant 
pleaded  that  before  the  plaintiff  became  fixed  as 
nail,  the  plaintiff  arrested  him  on  a  special  bail 
piece  ana  committed  him  to  the  custody  of  the 
sheriff,  in  whose  custody  he  was  at  the  time  of  such 
surrender,  by  virtue  of  a.  commitment  in  another 
suit,  &c.  On  demurrer,  this  plea  was  held  to  be 
bad.  as  the  defendant,  after  notice  of  the  suit 
against  the  plaintiff,  was  bound  to  defend  that  suit, 
and  because  the  recovery  against  the  plaintiff 
was  conclusive.    Beers  v.  Pinnevy  12  Wend.  309. 

736.  In  People  v.  Ten  Eyek,  13  Wend.  448,  it  is 
suggested  that  when  non  est  factum  is  pleaded  to 
a  count  on  bond  for  performance  of  covenants, 
withoot  notice  of  special  matter  attached  thereto, 
tbe  defendant  may  also  demur.  Miter,  if  such 
notice  be  attached ;  as  the  plea  and  notice  are 
tantamount  to  a  special  plea  to  the  whole  dec- 
laraUon. 

737.  A  plea  to  a  count  on  a  bond  for  perform- 
•noe  of  an  award,  that  the  defendant,  by  a  sealed 
writing,  revoked  the  powers  of  the  arbitrators, 


need  not  aver  notice  to  the  vvttj  nor  to  the  arbi- 
trators; tlie  term  "revoked  implying  such  no- 
tice. Frets  V.  FretSj  1  Cow.  335.  S.  P.  Men  v. 
Watson,  16  Johns.  2i)5. 

738.  Such  plea  need  not  be  simply  in  bar  of  the 
award,  but  may  be  in  bar  of  the  action.  1  Cow* 
335. 

739.  Such  plea  is  a  nullity,  where  a  count  is,  in 
form,  upon  a  bond  to  pay  money,  though  the  bond 
be,  in  fact,  for  performance  of  an  award  ;  and 
though  there  be  another  count  on  another  bond, 
in  the  same  words,  conditioned  to  perform  an 
award,  ib. 

740.  A  plea  to  an  action  on  an  arbitration  bono 
is  good,  which  avers  that  the  award  was  in  favor  of 
the  plaintiff,  and  another,  as  partners,  on  a  submis* 
sion,  by  the  plaintiff,  of  the  partnership  demands, 
and  that  the  sum  awarded  has  been  jMiid  to,  and 
received  by,  the  other  partner.  Peters  v.  Peiree, 
8  Mass.  398. 

741.  It  is  not  a  good  plea  in  bar  of  an  action  on 
a  bond  conditioned  to  submit  to  arbitration  a  dis- 
pute concerning  a  division  line  of  lands,  that  the 
arbitrator  established  the  line  wholly  on  the  de- 
fendant's own  land.  White  v.  Dickinson,  4  Greenl. 
280.    See  Joy  v.  Simpson,  2  N.  Hamp.  179. 

See  Arbitrament  Airn  Award,  IV. 

742.  In  an  action  on  a  bond  for  payment  of 
the  price  of  land  sold,  referring  to  a  bond  for  con- 
veyance of  the  land,  if  the  defendant  plead  that  a 
conveyance  of  the  land  was  a  condition  precedent 
to  payment,  he  must  make  profert  of  the  bond  fi>r 
conveyance,  or  the  plea  will  be  bad  on  demurrer. 
Hughes  V.  Sellers,  5  Har.  dSc  J.  432. 

743.  A  plea  in  bar  is  bad  which  admits  the 
plaintiff's  right  to  recover  part  of  the  debt  demand- 
ed :  the  defendant  should  apply  for  reduction  of, 
the  penalty.  Fitzgerald  v.  Hart,  4  Mass.  429. 
See  also  United  States  v.  Arnold,  1  Gallis.  348. 

744.  Where  the  declaration  alleges  that  the 
bond  is  lost,  a  plea  that  it  is  not  lost  is  a  good  an- 
swer to  the  action.  Rand  v.  Rand,  4  N.  Hamp. 
267. 

745.  A  covenant  that  a  bond  shall  not  be  put  in 
suit  until  the  happening  of  a  certain  event,  cannot 
be  pleaded  in  bar  of  an  action  brought  on  the  bond 
before  the  lime.  Hoffman  v.  Proton,  1  Halst  429. 
Alitor,  of  a  covenant  never  to  sue. 

See  Releask. 

746.  A  written  engagement,  by  the  oblicee,  not 
to  call  on  the  obligor  for  money  and  ffoods  made 
payable  yearly,  unless  he  shall  need  them  for  his 
support,  may  be  pleaded  in  bar  of  a  suit  on  the 
bond.     Filer  v.  Bissel,  8  Root,  347. 

747.  To  an  action  on  a  joint  bond,  one  defendant 
cannot  well  plead  a  former  recoveir,  without  satis- 
faction, against  his  co-defendant.  Colhns  v.  Ltmas- 
ters,  1  Bailey,  348.  See  also  2  Bailey,  382.  6 
Cranch,  254.    Sed  vide  13  Mass.  148. 

748.  To  an  action  on  a  bond  conditioned  that 
the  obligor  should  pa^  to  the  obligee  such  sum 
as  he  should  recover  m  an  action  then  pending 
against  the  obligor,  a  plea  was  held  ffooci,  which 
alleged  that  the  plaintin  recovered  ja<l^ment  for  a 
certain  sum,  and  sued  out  an  execution  thereon 
which  was  returned  satisfied.  Bond  v.  Cutler,  10 
Mass.  419. 

749.  The  plea  of  <'  conditions  performed  "  to 
debt  on  bond  for  payment  of  money,  is  tantamount 
to  the  plea  of  payment  Hammia  v.  BulUu^  1 
Call,  567. 

750.  Where  a  plea,  which  purports  to  answer 
all  the  breaches  assigned  in  the  declaration,  is  a 
sufficient  answer  to  murt  of  them  only,  exception 
should  be  Uken  to  tne  plea,  by  special  demurrer ; 
it  cannot  be  taken  on  error.  United  States  v.  IfU- 
lard,  Paine,  544. 

751.  A  plea  of  payment,  when  it  appears  on  the 
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record  that  part  only  of  the  boju  ■eeuted  by  the 

bond  was  due  when  the  action  was  brought)  will 
be  held  to  extend  only  to  that  part.  T/uttcker  ▼. 
Taylor,  3  Munf.  249.—^  pages  after  the  iirst  249. 

752.  To  an  action  on  an  assigned  bond,  in  the 
name  of  the  assignee,  it  is  not  a  good  plea  tliat 
the  assignment  was  extorted  from  the  obligee  by 
threats,  though  the  obligor  had  notice  from  the 
obligee,  and  was  required  not  to  pay  to  the  as- 
signee.   JiTCausland  v.  Drake,  3  Stew.  344. 

753.  A  demurrer  to  such  plea  being  overruled 
in  the  court  below,  and  the  judgment  on  the  de- 
murrer being  reversed  on  error,  the  court  of  errors 
rendered  the  proper  judgments  ib, 

754.  The  surreptitious  antedating  of  a  bond  may 
be  pleaded  in  bar,  although  it  might  be  given  in 
evidence  under  the  general  issue.    Davit  r.  CoU, 

1  Tvler,  262. 

755.  The  plaintiff's  non-performance  of  a  con- 
dition precedent  may  be  pleaded  in  bar  of  an  ac- 
tion on  a  bond.  Patterson  v.  Salmon,  3  Blackf.  131, 

Replication. 

756.  Where  breaches  of  the  condition  of  a  bond 
■re  not  set  forth  in  the  declaration,  they  must  be 
assigned  in  the  replication  to  the  defendant's  plea. 
Mnnro  v.  AUaire.  2  Caines,  320.  Postmaster  Gen- 
ernl  v.  Cochran,  2  Johns.  413.   See  LaidUr  v.  State, 

2  Har.  &  Gill,  277. 

757.  Judgment  for  the  plaintiff,  on  a  case  stated, 
in  an  action  on  a  bond  with  a  collateral  condition, 
was  reversed,  because  there  was  no  replication  ss- 
signing  a  breach.    Kerr  v.  State,  3  Har.  d&  J.  560. 

758.  If  every  thing  is  confessed  which  is  neces- 
sary to  support  the  action,  an  assignment  of  bresch- 
es  IS  needless.    LaidUr  v.  State,  2  Har.  &  Gill,  277. 

759.  The  condition  must  be  stated  in  the  replica- 
lion,  if  not  set  out  in  the  declaration,  nor  made  part 
thereof  by  oyer.     Graham  v.  Graham,  4  Munf.  205. 

760.  Where  the  sUtute  of  8  <& 9  William  111.  or 
a  similar  statute,  is  not  in  force,  the  replication  will 
be  ill  for  duplicity  if  it  aver  more  than  one  breach. 
Mooney  v.  Demerrit,  1  N.  Hamp.  187.  Otis  v. 
Blake,  6  Mass.  336.    Seoey  V.  BlackUn,  2  Mass.  542. 

761.  But  where  non  damnifieattu  was  pleaded  to 
an  action  on  a  bond  conditioned  to  indemnify  the 
plaintiff  against  a  receipt  and  obligation  he  had 
given  to  have  certain  gCMids,  which  had  been  at- 
tached on  mesne  process,  returned  to  the  officer,  or 
to  pay  j)500,  it  was  held  that  a  replication  was  not 
double  which  alleged  that  the  officer  had  prosecu- 
ted a  suit  against  the  plaintiff  on  his  said  obliga- 
tion, and  had  attached  his  property  in  the  hands 
of  his  trustees,  and  that  his  trustees  paid,  out  of 
his  effects,  the  sum  of  ^500  and  costs,  in  dis- 
charge of  said  suit.  Otis  v.  Blake,  6  Mass.  336. 
See  Tarleton  v.  WeOs,  2  N.  Hamp.  306.  M^Clure 
V.  Erwin,  3  Cow.  313. 

762.  An  assignment  of  a  breach  bv  merely  neg- 
ativing the  words  of  the  condition,  &c,,  is  good  on 
general  demurrer, wherever  such  assignment  neces- 
sarily shows  a  breach.  Hughes  v.  Smith,  5  Johns. 
174.  Smith  v.  Jansen,  8  Johns.  114.  See  also 
United  States  v.  Spalding,  2  Mason,  478. 

7G!i.  Where,  to  a  plea  of  perfonnance  of  a  bond 
conditioned  for  payment  or  the  bills  and  claims 
against  a  bank,  tne  replication  alleged  that  the  de- 
fendant had  nefflectea  to  pay  a  gross  amount  of 
such  bills,  whicn  the  plaintiffii  had  redeemed,  it 
was  held,  on  special  demurrer,  that  the  replication 
was  bad,  as  no  particular  breach  was  alleged,  no 
time  nor  person  mentioned,  nor  the  amount  of  bills 
received  by  the  plaintiffs,  at  any  time,  of  any  indi- 
vidual. Cheslure  Bank  v.  Robinson,  2  N.  Hamp.  126. 

764.  To  a  plea  of  performance  of  a  bond  condi- 
tioned to  prosecute  a  suit  to  effect,  or  abide  by  the 
decree  of  the  court,  a  replication  was  held  ill, 
which  assigned  only  one  breach,  viz.,  that  the  de- 


fendant did  not  prosefliBto,  dkc.    Bsyialrfi  ▼•  f^ 

ranee,  1  Const  Kep.  125. 

765.  If  the  plaintiff  ass^  one  breach  in  his  dec- 
laration, and  a  different  one  in  his  replicataon,  if 
is  bad  on  general  demurrer.  Henries  t.  Stitn^  S 
Halst.  364. 

766.  By  statute  in  Connecticut,  the  defendant 
may  plead  double  when  breaches  are  first  set  forth 
in  the  replication,  in  the  same  manner  an  when 
they  are  assigned  in  the  declaration.  Warren  v. 
Pov>ers,b  Conn.  373. 

767.  Where,  to  4ebt  on  an  arbitration  bond^  the 
defendant  pleaded  no  award,  a  replication  that  the 
defendant  revoked  the  submission,  without  stating 
that  the  revocation  was  under  seal,  was  held  bo  be 
bad.     Van  Antwerp  v.  Stetoart,  8  Johns.  125. 

768.  The  replication  should  have  averred  a 
breach  of  the  bond,  and  that  no  award  was  made  hf 
reason  of  a  revocation,  or  that  an  award  was  made, 
and  that  the  defendant  refused  to  abide  by  it.  ih. 

769.  The  whole  award  shouK  be  set  forth  in  the 
replication ;  but  it  is  unnecessary  to  set  it  forth  m 
hoe  verba :  void  and  immaterial  parts  of  it  may  be 
omitted.    Diblee  v.  Best,  11  Johns.  103. 

See  Arbitrambvt  akd  Award,  IV. 

770.  When  the  condition  of  a  bond  is  to  do  m 
thing  when  thereto  requested,  the  request  must  be 
set  forth  with  allegations  of  time  and  place.  Joiiss 
V.  Cooper,  2  Aik.  58. 

771.  To  debt  on  bond  for  performanoe  of  eove> 
nants  in  a  lease,  the  defendant  pleaded  that  the 
lease  was  cancelled  by  mutual  consent.  A  rep- 
lication, admitting  this  fact,  and  alleging  that  by 
a  parol  agreement  the  defendant  was  to  occupy  tlie 
demised  premises  on  the  conditions  contained  ia 
the  lease,  and  that  the  bond  shonld  remain  in  force 
to  secure  performance  of  those  conditions,  was  held 
to  be  a  departure,  to  be  repugnant,  and  to  be  itt 
for  substituting  a  parol  agreement  for  a  sealed  one. 
Sibley  v.  Broton,  4  Pick.  137. 

772.  When  an  insufficient  breach  is  alle^d  in 
reply  to  a  plea  of  (ferformance,  and  issue  is  joined 
thereon,  judgment  will  be  arrested,  though  the  ver- 
dict be  for  the  plaintiff.  Judge,  ^.  v.  BHggs,  \ 
N.  Hamp.  66. 

773.  To  debt  on  a  single  bill  the  defendant 
pleaded  general  perfbrmance  of  artiaes  of  agreo- 
m«n^and  the  plaintiff  replied,  by  protestatjon,  that 
the  defendant  had  not  performed,  and  issue  was 
joined.  Held  to  be  an  irregular  and  bad  issue. 
Martin  v.  GarreU,  7  Har.  &,  J.  372* 

774.  In  debt  on  a  bond  conditioned  to  perform 
the  duties  required  of  the  obligor  as  truetee  by  the 
decree  appointing  him,  and  any  future  decree  in  the 
premises,  Uie  de&ndant  replied  to  the  plea  of  per- 
formance, that  the  defendant  was  ordered  by  a  de- 
cree to  pay  over  a  sum  found  due  on  an  audit,  that 
on  a  certain  day  his  appointment  as  trustee  was  re- 
voked. This  rejoinder  was  held  bad  on  demurrer; 
and  the  defendant  was  not  allowed  to  chow,  in  miti- 
gation of  damages,  that  he  had  not  received  enouirii 
to  pay  the  plaintiff  s  claim.  Butler  v.  State,  5  Gill 
d:  Johns.  511. 

775.  In  debt  on  bond,  against  the  heirs  and  dev- 
isees of  the  obligor,  who  plead  riens  per  descem, 
a  replication  that  the  defendants,  after  the  obligor*a 
death,  and  before  suit  brought,  had  divers  lands  er 
tenements  by  descent  or  devise,  may  conclude  with 
a  verification.    Labagh  v.  Caiittss,'l3  Johns.  272. 

776.  To  the  plea  of  release  or  payment,  the 
plaintiff  may  reply  an  assignment  of^the  bond  to  a 
third  person,  and  notice  thereof  to  the  defendant 
before  the  release  or  payment.  Andrews  v.  Beetker, 
1  Johns.  Cas.  411:  Utddidd  v.  Storey,  3  Johns. 
425.     See  atso  16  Johns.  51 . 

777.  Where  the  replication  sets  out  the  by-lawa 
of  a  corporation,  which  prescribe  the  duties  of  one 
of  its  officers,  and  then  assigns,  as  a  breach,  a  viobp 
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licMi  of  the  duiieB  tMif"pie8oribed,  on  whieb  breach 
issue  is  joined,  such  by-laws  are  admitted  by  the 
defendant  Union  Bank  r.  Ridjrdtf.  1  Har.  d^ 
Gill,  334. 

778.  In  kn  acUon  on  a  bond  to  secure  the  pay- 
nent  of  money  by  instalments  in  Amsterdam,  the 
plaintiff  replied,  to  the  plea  of  payment,  that  the 
sum  paid  was  not  accepted  in  satisfaction  by  his 
ag^nt,  and  that  the  sum  was  not  paid  on  the  days 
appointed,  and  that  damans,  and  interest  due  ror 
Bon-payment,  were  not  paid.  The  replication  was 
lield  ill  for  duplicity.  United  States  t.  Gurnet/,  I 
Wash.  C.  C.  446.  "" 

Rtjoindir,  Surr^oinderf  dooi 

See  Bail,  473*    Fish  y.  Dana,  10  Mass.  46. 

77D.  Where  a  breach  is  assigned  in  reply  to  a 
plea  of  performance^  the  defendant  cannot,  without 
a  departure,  alleffe  m  his  rejoinder  matter  which 
■bows  that  the  TOnd  never  had  a  legal  existence. 
Slate  V.  Dorsey,  3  Gill  d&  Johns.  75. 

780.  Where,  in  an  action  on  an  arbitration  bond, 
the  defendant  pleads  no  award,  and  the  plaintiff 
ivplies,  setting  forth  an  award,  a  rejoinder  that  the 
defendant, ^revionsly  to  the  making  of  the  award, 
dad,  by  writing  under  seal,  revoked  the  power  of  the 
tfbitrators,  is  ^ood ;  for  as  it  shows  that  the  instru- 
ment, purportmg  to  be  an  award,  was,  in  fact,  no 
award,  the  power  of  the  persons  making  it  having 
previously  oeen  determined,  it  is  not  inconsistent 
with,  but  fortifies  the  plea,  and  is  no  departure 
from  it.    AlUn  t.  Wat99n^  16  Johns.  205. 

781.  fiut  if,  In  such  case,  the  rejoinder  impeach 
the  award,  it  is  a  draarture.  ib»  Joy  v.  Simpson, 
aN.  Hamp.179. 

782.  A  rejoinder  which  confesses  and  avoids  the 
action,  after  a  plea  of  mm  ddtmnUieatus,  is  bad  on 
demurrer,  as  a  departure ;  even  though  the  plea  be 
bad.    Aadrus  v.  Waring,  20  Johns.  153. 

783.  A  rejoinder,  in  answer  to  a  breach  assign- 
ing negligence  of  A,  as  a  deputy  sheriff,  in  the  ex- 
ecution of  process,  that  he  was  removed  or  dis- 
charged from  his  office  by  the  plaintiff,  is  bad,  un- 
Jess  It  allege  that  such  aischarge  was  under  seal. 

784.  And  where  the  breach  assigned  was  that 
the  deputy  on  arresting  one  npon  mesne  process, 
took  a  bail  bond,  and  that  no  appearance  was  en- 
tered, nor  special  bail  filed,  and  that  thf  bail  to  the 
arrest  was  msolvent,  by  reason  whereof  the  plain- 
tiff was  obliged  to  pay,  &c.,  a  rejoiuder  that  the 
bail  had,  at  ue  time  of  the  arrest,  sufficient  prop- 
erty in  the  county,  and  was  good  and  responsible, 
is  bad.  ih, 

785.  A  surrejoinder  that  the  bail  was  insolvent 
and  jpsufficient,  and  that,  through  the  defendant's 
negligence,  no  special  bail  was  filed,  &c.,  taking  is- 
sue thereon,  instead  of  demurring  to  the  rejoinder  ,is 
sufficient.  Such  surrejoinder  is  not  a  departure,  ib. 

736.  Where  the  replication  alleged  as  a  breach 
that,  while  A  was  deputy,  n. fieri  facias  was  deliv- 
ered to  him,  and  that  by  his  default  in  not  retum- 
iiig  it,  &JS.,  the  plaintiff  was  obliged  to  pay  a  large 
sum  of  money,  and  the  rejoinder  averred  that  A 
was  removed  from  office  bv  the  plaintiff,  before  the 
fieri  facias  was  issued,  ana  that  it  did  not  come  to 
A*8  hands  till  after  he  was  thus  removed  ;  a  surre- 
joinder, alleging  that  the  fieri  facias  was  delivered 
to  A,  as  deputy,  while  he  contmued  to  exercise  the 
office  of  deputy,  and  tendering  an  issue  on  that 
fact)  was  held  to  be  good,  ib, 

787.  Bat  where,  to  a  similar  breach  set  forth  in 
the  replication,  the  defendant  rejoined  that  the 
fieri  facias  was  delivered  to  A  before  the  bond  de- 
clared on  was  executed,  and  while  A  was  acting 
as  a  deputy  by  virtue  of  a  previous  appointment ; 
and  the  surrejoinder  alleged  that  the  fieri  facias  was 
delivered  to  A  while  he  was  acting  as  deputy  un- 
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derthe  plaintiff;  it  was  held,  on  special  demurrer, 
that  such  surrejoinder  was  bad,  as  it  did  not  an- 
swer the  material  averments  of  the  rejoinder,  waa 
evasive,  and  tendered  an  immaterial  issue,  ih. 
k  788.  Where,  to  debt  on  an  obligation,  condi- 
tioned for  the  conveyance  of  ]and,l)y  deed,;Buch 
as  counsel  should  advise,  the  defendant  pleaded 
"  performance  of  covenants,  with  leave  to  give 
the  special  matters  in  evidence,"  and  the  plaintiff 
replied,  that  the  defendant  did  not  convey  on  or 
before  a  certain  day,  to  which  the  defendant  re- 
joined, that  the  plaintiff's  counsel  did  not  advise  a 
conveyance,  it  was  held  that  the  defendant  had 
wavea  the  liberty  of  giving  the  special  mattera 
in  evidence,  and  that  the  reioinoer  afterwards 
amounted  to  a  departure.  JIf  Sherry  v.  j3skew.  1 
yeates,79. 

789.  When  a  plaintiff  demurs  to  the  rejoinder, 
though  the  demurrer  be  special,  judgment  will  go 
a|[ainst  him,  if  his  declaration  sets  out  a  bend  of 
different  date  from  what  it  appears  on  oyer.  Cooke 
v.  Oraham,  3  Cranch,  239. 

790.  The  plaintiffs,  in  reply  to  a  plea  of  per- 
formance of  the  condition  of  a  treasurer's  bond, 
alleged  an  accounting,  and  a  balance  found  due 
from  the  defendant,  and  his  subsequent  receipt  of 
a  lar^  sum,  and  his  reftisal  to  pay  divers  orders 
(specially  set  out)  on  presentment  thereof  to  him. 
It  was  held  that  only  a  single  breach  was  assigned 
in  such  replication,  and  that  a  rejoinder  was  ill 
which  denied  the  accounting  and  subsequent  re-' 
ceipt  of  money,  and  yet  made  answer  to  each  par- 
ticular order  set  forth  in  the  replieation,*alleging 
some  to  be  paid,  and  others  not  presented,  &c. 
Supervisors  v.  Beach,  9  Wend.  143. 

791.  Where  a  statute  directs  that  an  auctioneer 
shall  give  bond  before  he  obtains  a  license,  and  he 
obtains  a  license  first,  and  is  sued  on  his  bond 
given  afterwards,  he  may  take  advantage  of  this 
error  by  pleading  performance,  and  rejoining  the 
fact  in  answer  to  the  breach  set  f^nh  in  the  repli- 
cation. M'Mechen  v.  Mayor  of  Baltimore,  2  Har. 
&J.41. 

792.  In  debt  on  bond  given  to  a  sheriff,  by  a 
jailer,  conditioned  not  to  suffer  any  prisoner  to 
escape,  the  declaration  alleged  the  commitment 
of  A,  and  his  escape  by  the  defendant's  negli- 
gence, whereby  the  plaintiff  was  damnified.  The 
defendant  pleaded  that  the  sheriff  was  not  sued 
within  a  year  after  the  escape,  and  sustained  no 
dama^  from  the  escape  within  the  year.  The 
plaintiff  replied  a  judgment  against  him  for  the 
escape,  and  notice  to  the  defendant  of  the  penden- 
cy of  tne  suit  on  which  that  judgment  was  recov- 
ered. The  defendant  rejoined,  denying  notice  of 
the  suit  pending,  and  averring  that  it  was  defended 
without  his  knowledge,  and  that  the  sheriff  neg- 
lected to  avail  himself  of  the  statute  of  limitation. 
On  special  demurrer  to  this  rejoinder,  the  court 
held  that  it  was  not  double ;  that  the  several  facts 
asserted  therein  were  connected  and  dependent, 
all  tending  to  the  point  of  defence  sought  to  be  in- 
troduced, viz.  that  judgment  was  recovered  against 
the  plaintiff  through  his  default  in  not  availing 
himself  of  the  statute  of  limitation ;  and  that  it 
properly  concluded  with  a  yerification.  At  dure 
y.  Ertom,  3  Cow.  313. 

Evidence. 

793.  On  the  plea  of  non  est  factum  to  an  action 
against  the  representatives  of  the  obligor,  evidence 
that  he  Vas  an  illiterate  Grerman ;  uiat  the  sub- 
scribing witnesses,  at  the  time  it  was  alleged  to 
have  been  executed,  lived  60  miles  off,  in  an- 
other state ;  that  they  and  the  plaintiff  were  of 
general  bad  character ;  and  that  many  persons  of 

food   charocter,  who    spoke  both   (German    and 
Inglish,  lived  in  the  obligor^s  neighborhood  when 
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the  bond  was  alleged  to  have  been  execnted  ;  — 
were  held  to  be  circumstances  admissible  in  evi- 
dence, firom  which  the  jury  might  infer  that  the 
bond  was  not  executed.  Sides  v.  Schnebly,  3  Har. 
&  M'Hen.  243.  See  Wtst  v.  logwood,  6  Manf.  491. 

794.  If  a  subscribing  witness  to  a  bond  swears 
to  his  signature,  and  that  from  his  being  the  obli- 
gee's clerk  at  the  time,  and  from  his  Having  been 
in  the  habit  of  attesting  such  instruments  for  him, 
he  believes  that  the  obugor  signed,  sealed,  and  de- 
livered the  .bond  in  question,  it  is  sufficient  proof 
of  its  due  execution,  although  the  witness  has  no 
lecollection  of  having  seen  it  executed.  Miller  v. 
Honey,  4  Har.  &  J.  &l. 

7Do.  If  the  subscribing  witness  to  a  bond  be 
dead,  proof  of  his  hand- writing,  unsupported  and 
unopposed  by  any  other  circumstance,  is  sufficient 
to  establish  the  execution  thereof.  Murdoch  y. 
HunteTf  1  Brock.  143. 

796.  On  the  plea  of  rum  est  factum,  proof  that 
the  defendant  acknowledged  in  court  that  he  had 
subscribed  bis  name  to  the  bond,  and  delivered  it 
to  the  other  defendant,  as  a  form  by  which  to  draw 
such  bond,  without  proof  that  he  ever  acknowl- 
edged the  same,  or  delivered  it  as  obligatory  upon 
him,  is  not  sufficient  to  charge  him.  Ssherry  v. 
CaUoioay,  1  Wash.  72. 

797.  In  debt  on  a  bond,  upon  the  plea  of  runt 
est  factum^  the  plaintiff  offered  proof  of  the  hand- 
writing of  the  subscribing  .witnesses  to  the'bond, 
and  that  the  said  witnesses  were  dead,  and  moved 
the  court  to  instruct  the  jury  tliat  the  said  testi- 
mony Wits  sufficient  proof  of  the  execution  and 
delivery  of  the  bond ;  but  the  court  rightly  in- 
structed the  jury,  that  it  was  not  conclusive  evi- 
dence to  maintain  the  issue  on  the  part  of  the 
plaintiff^,  but  left  it  to  the  jury  to  determine  the 
weight  of  such  evidence.  Bogle  v.  SuUitant,  1 
Call,  561. 

798.  On  the  plea  of  non  est  factum^  where  it 
was  proved  that  a  son  of  the  plaintiff  had  said  that 
he  could  counterfeit  the  hand  of  the  defendant,  it 
was  held  that  evidence  might  be  given  to  show 
the  infamy  of  the  son's  chvacter ;  circumstances 
existing  to  render  the  execution  of  the  instrument 
doubtful.    Rowt  V.  Kile,  Gilmer,  202. 

799.  The  defendant  may,  afler  oyer  had,  avail 
himself,  on  rum  est  factum,  of  a  variance.  Ehle 
T.  Purdy,  6  Wend.  6^.  As  that  the  bond  is  joint 
only,  when  it  is  declared  on  as  joint  and  several. 
Postmaster  General  v.  Eidgway,  Gilpin,  139. 

800.  A  small  variance,  tetween  the  declaration 
and  the  obligation  declared  on,  does  not  avoid  it : 
as,  if  the  declaration  is  "or  other  delay,"  and  the 
words  in  the  obligation  are  '*  or  delay,*'  the  vari- 
ance is  immaterial.  Henry  v.  Brawn,  19  Johns. 
49.  Aliter,  if  there  be  a  variance  between  the 
actual  and  the  alleged  date  of  the  bond.  Gordon 
V.  Browne,  3  H.  &  M.  219. 

601.  In  Pennsylvania,  the  defendant  is  allowed, 
under  the  plea  of  payment,  and  notice  given  of  the 
matter  of  defence,  to  prove  mistake,  fraud,  want 
of  consideration,  &c.  Swift  v.  Hawkins,  1  Dall. 
17.  Baring  v.  SfUppen,  2  Binn.  154.  Sparks  v. 
Garrigues,  1  Binn.  lo2.    See  Bastard,  82. 

802.  Where  a  bond  for  performance  of  the  du- 
ties of  collector  of  tolls  was  given  to  the  canal 
commissioners  of  New  York,  oearinf  date  June 
1st,  with  a  certificate  of  the  sureties  sufficiency 
indorsed  thereon,  by  a  public  officer,  under  date 
of  June  25th,  it  was  held  that  the  admissions  of 
the  commissioners  that  they  presumed  the  bond 
was  not  delivered  to  them,  or  accepted  by  them, 
until  after  the  certificate  of  approval  was  thus  in- 
dorsed, wiMi  not  sufficient  to  repel  the  legal  pre- 
sumption that  the  bond  was^delivered  and  accepted 
on  the  day  of  its  date,  when  the  admission  was 
accompanied  with  the  declaration  that  they  had 


no  reeoUeetion  as  to  the  time  when  the  bond 
delivered.     Seymour  v.  Van  Slyck,  8  Wend.  404. 

803.  If  the  evidence  as  to  tHe  time  of  exeentjo^ 
be  balanced,  the  date  will  be  held  to  be  the  true 

»time.    Men  v.  Bhodehaugh,  Wright,  32i. 

804.  The  defendant,  having  purchased  land  of 
the  plaintiff,  and  given  his  bond  in  part  payment, 
took  from  the  plaintiff  a  bond  with  suiet^)  to 
indemnify  him  from  any  incumbrances.  In  an 
action  on  the  bond  given  by  the  defendant,  be 
having  proved  under  the  plea  of  payment  a  sale 
of  the  land  bjr  the  sheriff,  in  consequence  of  aa. 
incumbrance,  it  was  held  that  the  plaintiff  mi^^- 

five  evidencer  of  a  recoverjr  on  the  bond  of  in» 
einnity.     Gaibraith  v.  Ankrim,  2  Browne,  116. 

805.  To  debt  on  bond  given  fiir  the  purchase 
money  of  land,  the  defendant  cannot,  under  this 
plea,  give  evidence  of  tortious  acts  of  the  plaintiff 
by  which  the  land  has  been  injured.  KachUin  v. 
Raiston,  1  Teates,  571.  2  Dall.  297.  Nor  inter- 
ruption of  possession  by  a  third  person,  to  whom 
the  land  had  been  demised  by  the  plaintiff. 
Schweitzer  v.  Oarber,  2  Dall.  239,  note.  1  Yeates, 
574. 

606.  Any  thing  which  provee  the  bend  to  be 
void  at  tbe  time  of  pleading  non  est  factum  may 
be  given  in  evidence  on  that  issue ;  as  alteration 
in  a  material  point,  delivery  as  an  escrow  only, 
coverture,  lunacy,  or  that  the  obligor  was  so 
drunk,  when  it  was  executed,  that  he  did  not  un- 
derstand it.  Bollinger  v.  Thurston,  2  Rep.  Coo. 
Ct.  449,  per  Colcock,  J.  AUtcr,  as  to  duress,  in- 
fancy, and  the  like.  ib.  See  also  Adams  v.  IVylie, ' 
1  N.  &  M.  78.     Stale  v.  Mayson,  2  N.  &  M.  4&. 

807.  Where  the  condition  m  for  payment  of 
money  at  a  fixed  day,  evidence  is  not  admissible 
to  contradict  or  vary  such  condition ;  but  if  the 
bond  be  without  condition,  and  the  obligee  have 
executed  a  separate  defeasance,  such  defeasance 
may  be  pleaded  aud  proved.  fVdis  v.  Baldwin,  18 
Johns.  45.  See  also  Wright  v.  Tailor,  9  Wend.  538. 

608.  Where  one  only  of  several  joint  and  sev- 
eral obligors  is  sued,  he  mav  give  evidence  of  any 
payment  made  by  either  of  nis  co-obligors.  Mtteh- 
eU  V.  Gibbes,  2  Bay,  475. 

809.  A  credit  indorsed  on  a  bond,  which  is  len- 
ble,  though  an  attempts  seems  to  have  been  made 
to  erase  it,  is  prima  fade  evidence  of  payment 
pro  tanto.     dark  v.  Simmons,  4  Porter,  14. 

810.  If  the  defendant  plead  payment,  without 
craving  oyer,  the  plaintiff  may'ffive  a  copy  of  the 
bond  in  evidence,  on  proof  that  tne  original  is  lost, 
though  he  declared  with  a  jprofert  of  the  original. 
Taylor  v.  Peyton,  1  Wash.  252. 

611.  Sealed  articles,  declared  on  with  a  prolert» 
were  received  in  evidence,  though  the  seal  waa 
torn  off,  on  presumptive  evidence  that  this'was 
done  after  the  declaration  was  drawn,  and  withont 
the  plaintiff's  consent.  Every  v.  Merwin,  6  Cow. 
360. 

812.  Where  a  statute  requires  a  bond  to  be  taken 
in  double  the  value  of  the  thins  concerning  which 
it  is  given,  and  the  parties  voluntarily  and  with- 
out fraud  assent  to  the  insertion  of  a  given  sum 
as  equal  to  double  the  value,  they  are  estopped  to 
deny  that  it  is  double  the  true  value.  Speako  v. 
VnUed  States,  9  Cranch,  28. 

813.  Under  the  plea  of  sohit  ad  diem  by  an  in- 
testate, evidence  is  not  admissible  of  payment  br 
the  administrator  post  diem.    Denham  v.  CroweUf  • 
Coxe,  467. 

814.  Under  the  plea  of  performance  to  an  action 
on  a  bond  conditioned  to  pay  a  certain  sum  in 
goods  at  a  fixed  time,  the  defendant  cannot  prove 
tender  and  refusal ;  nor  can  he  avail  himself,  in 
mitigation  of  damages,  of  the  fact  that  the  prioe 
of  the  goods,  that  were  to  be  paid,  was  lower,  , 
when  payment  was  to  have  been  made,  than  whtn 


BOND— BOOK  ACCOUNT. 


467 


Ifae  prioe  WW  Bxed  in  Qia  boiuL    Grieve  t.  Anmnf 

615.  On  jion  ut  factum  pleaded  (wilb  liberty 
HBWTed  to  give  special  matter  in  evidenoe)  to  a 
bond  ^iven  by  trustees  of  a  ctmrcb,  conditioned  to 
furnish  the  obligee  with  a  dwelling-house  "  if  ne- 
eesolty  require  /  the  plaintiff  must  show  a  neces- 
sity, arisii^  from  his  inability  to  procure  a  house, 
■t  a  eondition  piecedent  to  a  recovery,  Ferris  v. 
Furd^,  10  Johns.  359. 

^Ib.  On  a  like  plea,  with  like  leave  reserved, 
the  defendant  was  permitted  to  show  that   the 

E'laintiff  had  agreed  tnat  certain  money,  to  be  paid 
|r  the  defendant,  should  be  deductea  from  the 
amount  of  the  bond,  and  that  he  had  paid  that 
noney,  although  the  defendant  bad  not  given  the 
notice  of  this  matter  of  defence  which  was  required 
by  a  rule  of  court  of  common  pleas.  Bryson  v. 
Ksis  4  S.  &  R.  308. 

817.  On  the  bare  plea  of  n<m  est  factum,  the  de- 
fendant cannot  give  any  thing  in  evidence  as  a 
dafenee  under  the  condition  of  the  bond.  Bice  v. 
TlMmf§9n^  2  Bailey,  339. 

618.  Where  A  signed  a  blank  paper,  and  gave  it 
to  B,  for  whom  h^  had  a^ed  to  become  surety  to 
0,  for  a  loan  of  money,  and  B  wrote  a  joint  and 
several  note  to  C,  and  signed  it,  and  put  a  seal 
to  his  signature,  and  also  to  the  signature  of  A, 
it  was  held  that  these  circumstances  could  not 
be  shown,  on  non  est  factum ^  in  a  suit  against  B 
alone.    Patterson  v.  Patterson^  2  Pennsvl.  200. 

819.  So  where  the  principal  alters  the  amount 
of  a  sealed  note  afler  the  surety  has  executed  it. 
Qraham  v.  OgU^  2  Pennsyl.  132. 

820.  The  defendant  cannot  show,  under  mm  est 
factum f  that  the  bond  was  not  taken  according  to 
the  requisitions  of  a  statute;  this  should  be  plead- 
ed specially.  Commissionsrs  v.  Hanion,  1  N.  d& 
M.  554. 

821.  Nor,  under  that  plea,  can  a  bond  with  a 
penalty,  and  conditioned  to  pay  half  the  penal 
■am,  be  given  in  evidence,  where  the  writ  is  for 
the  sum  mentioned  ii^he  condition.  Adams  v. 
Spear,  1  Hay  w.  215.  M 

822.  Nor  a  ioint  boiro,  where  the  declaratioa  is 
against  one  obligor  only,  and  alleges  a  joint  and 
several  bond.  Postmaster  Qeneral  v.  Kidjgioay, 
Gilpin,  135. 

^23.  A  bond,  executed  only  by  two  as  sureties, 
does  not  support  a  declaration  on  a  bond  as  exe- 
cuted by  one  as  principal,  and  two  others  as  sure- 
ties.   Aan  V.  Parker f  17  Mass.  605. 

824.  Where  the  wnt  styled  the  plaintiff  execu- 
tor of  A,  ''  who  was  surviving  obligee  with  B," 
and  the  statement  (allowed  by  Tennsylvania  stat- 
ute of  1806,  instead  of  a  declaration)  described 
the  bond  as  given  by  <<  A  and  B,  executors  of  C," 
••cording  to  the  fact,  it  was  held  there  was  no 
variance.     Crotzer  v.  BusseU,  9  S.  &  R.  78. 

825.  In  an  action  on  a  single  bill,  the  plaintiff 
averted  in  his  statement  that  the  bill  was  assigned 
by  himself,  "John  Adam  L.,"  executor  of  A,  to  B, 
who  re-aiqmned  it  to  the  plaintiff,  and  offered  in 
evidence  a  bill,  agreeing,  in  all  respects,  with  the 
statement,  except  that  the  assignment  was  by 
'*Adam  L./'  but  made  "agreeably  to  the  will  of 
A,**  (it  being  granted  that "  John  Adam  L."  was 
A's  executor.)  Held  that  the  evidence  was  ad- 
Bdissible  on  the  issue  of  non  est  factum,  Lauter^ 
milch  V.  Kneagy,  3  S.  &  R.  202. 

826.  In'  an  action  on  a  bond  conditioned  to  pay 
and  discharge  a  mortgage  given  by  the  obligee  to  a 
third  person,  to  secure  payment  ox  certain  promis- 
sery  notes,  also  given  by  the  obligee  to  the  mort- 
gagee^ it  is  not  necessary  to  produce  the  notes  on 
trial.  Held  also  that  the  notes  were  sufficiently 
described  in  the  bond,  though  the  time  when  thev 
wue  ^yable  was  not  mentioned,   and  though 


they  were  signed  by  the  obligee  and  another.    Ev" 
erts  V.  BosUmcU,  4  Verm.  349. 

827.  A  plea  of  former  recovery  is  not  proved  by 
a  judgment  in  an  amicable  action  against  one  co- 
obligor  only,  though  the  suit  was  entitled  against 
all  Uie  obUgors.     Sadler  v.  Slabaugh,  2  Watts,  73. 

828.  The  plea  of  non  est  factum  puts  in  issue 
only  the  giving  of  the  bond ;  the  plaintiff,  there- 
fore, neea  not,  in  such  case,  prove  the  averments 
or  breaches  contained  in  his  declaration.  And  this 
rule  applies  to  the  plea  "  that  the  defendant  nev- 
er gave  such  a  writing."  liegg  ▼•  Bolnnsoit,y 
Wend.  194. 

829.  Where  a  defendant  pleads  performance  of 
the  duties  which  he  has  bound  himself  to  perform, 
he  will  not  be  allowed  to  demur  to  evidence  tena 
ing  to  show  his  responsibility  to  perform  tbem  > 
for  his  plea  virtually  admits  what  the  evidence 
tends  to  prove.  MtddUton  v.  Commonwealth,  1 
Litt.  347. 

830.  Though  the  entry  of  an  amicable  action 
of  debt  on  bond  state  the  plaintiffs  to  be  assignees 
of  A,  when  the  assignment  was  bv  B,  yet  iT  the 
declaration  and  bond  correspond,  aovantage  can  be 
taken  of  the  variance  between  the  entry  of  the 
action  and  the  declaration  only  by  demurrer.  Latr 
imer  v.  Hodgdon,  5  S.  d&  R.  514. 

831.  Where,  in  debt  on  a  bond,  a  capias  has 
issued  against  two,  one  of  whom  has  been  taken, 
and  non  est  inventus  has  been  returned  as  to  the 
other,  if  the  plaintiff  declare  upon  the  bond,  as 
the  bond  only  of  the  defendant,  who  has  been 
taken,  advantage  can  be  taken  of  the  variance 
only  .by  demurrer ;  it  is  not  error  afler  verdict. 
DiUman  v.  SchuUz,  5  S.  4^  R.  35. 

632.  In  a  debt  on  a  bond  conditioned  that  the 
obligor  shall  make  a  title  to  a  tract  of  land,  when 
thereunto  lawfully  required,  if  the  defendant 
plead  covenant  performed,  and  issue  be  joined 
thereupon,  the  plaintiff  is  not  bound  to  prove,  on 
his  part,  any  demand  of  a  deed.  Pate  v.  Spotts, 
6  Alunf  .  m 

BOOK  ACCOUNT. 

1.  By  the  statute  of  Vermont,  of  February,  1797, 
an  action  on  book  account  is  given  for  the  recov- 
ery of  demands  charged  on  the  plaintiff's  book, 
and  both  parties  are  made  witnesses,  each  having 
a  right  to  testify,  and  to  demand  the  testimony  of 
the  other.    Stevens  v.  Bichards,  2  Aik.  81. 

2.  But  the  wife  of  neither  party  can  testify. 
Carr  v.  Cornell,  4  Verm.  116. 

3.  This  action  will  be  sustained,  though  the 
contract  was  made  and  services  were  rendered 
in  a  place  where  that  form  of  action  is  not 
known  in  law.  Dunning  v.  ChamberUn,  6  Verm. 
127. 

4.  Under  this  statute,  the  court  is  not  bound  to 
appoint  auditors,  in  actions  not  origiA&lly  com- 
menced in  the  county  court.  Dickenson  v.  Gould, 
2  Tyler,  ^.  When  the  action  comes  to  that  court 
by  appeal  from  a  justice,  they  may  audit  the  plain- 
tiff's accounts  themselves,  or  by  another  or  others, 

5.  In  an  action  by  A  against  B,  t^  claim  of  A 
against  B  and  G  as  partners,  cannot  be  considered 
by  auditors,  though  the  non-joinder  of  C  be  not 
pleaded  in  abatement  Loomis  v.  Barrett,  4  Verm. 
450. 

6.  The  examination  of  the  parties  before  the 
auditors,  respecting  accounts  exhibited,  is  to  be 
extended  to  all  circumstances  connected  with 
those  accounts.    Fay  v.  Green,  2  Aik.  386. 

7.  Unless  the  party  answer  all  material  Ques- 
tions relating  to  his  charges,  they  will  be  disal- 
lowed.   Mattocks  V.  Owen,  5  Verm.  42. 

8.  A  defendant   may   testify    to  the  fact  of 
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haTing  pftid,  on  delivery,  for  goods  charged  to  him 
on  the  plaintiff's  hooka,  or  tliat  they  were  received 
inpay  ment  of  a  prefix  iating  debt ;  and  if  the  plain- 
tifl  is  ezarnined,  the  auKditors  must  decide  upon 
the  whole  examination  and  proof,  according  to  the 
weight  of  evidence,  ib.  S.  P.  May  v.  CorUu},  4 
Verm.  12.    See  Post^  50. 

9.  Where  payment  for  goods  sold  is  to  be  made 
in  produce ,  Sfjc.,  and  is  not  seasonably  made, 
the  vendor  may  sustain  this  action  on  book  ac- 
county  without  demand.  Way  v.  Wakefield,  7 
Verm.  283. 
^  10.  This  is  the  proper  acUon  to  reooyer  for  ar- 
ticles delivered  and  not  accounted  for,  or  posted, 
when  the  plaintiff's  book  is  balanced.  Whiting  v. 
Corio]^,  5  Veroi.  451. 

11.  And  for  cash  delivered  to  purchase  ffoods 
for  the  plaintiff,  which  were  never  purchased,  ib, 

12.  And  for  lumber  sold,  where  a  particular 
quantity  was  bargained  for  at  a  stipulated  price, 
and  delivered.    mUk  v.  Grangtr^  6  Verm.  340. 

13.  This  action  will  not  lie  by  one  partner 
against  another  during  the  eopistence  of  the  part^ 
nership.    Judd  v.  WiSotit  6  Verm.  185. 

14.  An  order,  requesting  the  delivery  of  a  wagoa 
on  a  special  contract  expressed  in  the  order,  as  to 
the  tin^e  and  manner  of  payment,  precludes  this 
action.     WhdpUy  v.  Higin/f  Brayt.  o9. 

15.  A  charge  of  2068  pounds  of  wool  may  be 
■  recovered  in  this  action,  if  sold  aiid  delivered. 

Leaek  v.  Skepard^  5  Verm.  363. 

16.  Where  the  plaintiff's  only  charge  was  a 
spinning  jenny  at  $60,  it  was  held  that  this  action 
would  not  lie.  ^mes  v.  Fisher,  Brayt.  39.  ^Uur, 
of  a  hogshead  of  gin.     Gatet  v.  Saunfer,  Brayt.  40. 

17.  Fees  fbr  services  as  justice  of  the  peace  are 
proper  subjects  of  book  charge,  and  may  be  recov- 
ered in  aa  action  .on  book  account.  MiUer  v. 
Frtnck,  1  Aik.  99. 

18.  So  of  lottery  tickets  regularly  issued  and 
authoriised  by  the  laws  of  the  state.  May  v.  Brnuh 
dL,  3  Verm.  463. 

19.  So  of  a  charge  for  |»ostages,  made  by  a  post- 
master. Sergeanl  v.  PeUibom,  1  Aik.  3o5.  See 
Alteration  of  Instrumehts,  31. 

20.  So  of  money  paid  at  the  defendant's  re- 
quest, and  for  his  benefit.  But  the  auditors  must 
he  satisfied  that  it  was  so  paid,  ih, 

21.  But  not  the  use  and  occupation  of  land. 
Case  V.  Berry,  3  Verm.  332.  Hitchcock  v.  Smith, 
Bmt.  39.    See  Book  Debt,  2. 

22.  The  plaintiff  inay  recover,  in  this  action,  for 
articles  tliat  have  arisen  from  partnership  dealings 
between  him  and  the  defendant,  when  the  suit 
does  not  draw  the  partnership  balance  into  contro- 
versy.    Sawyer  v.  Proctor,  2  Verm.  580. 

23.  And  for  labor  done  by  the  month  for  a  fixed 
price,  and  payable  at  a  future  day,  if  payment  is 
not  made  as  agreed.     Fry  v.  Slyfida,  3  Verm. 

24.  The  defendant's  saying,  <<  If  A  employs  you, 
I  will  see  you  paid,'*  does  not  warrant  a  char^ 
on  book :  it  is  a  collateral  undertaking,  and  within 
the  statute  of  frauds.  SkinntT  v.  Conant,  2  Verm. 
453. 

25.  A  gave  a  note  to  B  for  the  baluice  found 
due  on  settlement  of  accounts,  and  B  then  agreed 
that  if  il  should  afterwards  appear  that  he  had 
received  any  articles  of  A  not  credited  in  the  setp 
tlement,  ha  would  indorse  the  value  thereof  on  the 
note.  A  amrwards  sued  B  on  book  account  for 
articles  not  credited  by  B  in  the  settlement,  and 
tiie  court  sustained  the  action,  though  it  did  not 
appear  that  B  had  been  required  to  indorse  the 
value  of  the  articles  on  his  note.  Sustin^.  Berry, 
3  Verm.  58. 

26.  A  charge  omitted  by  mistake  in  a  settle- 
nientf  may  be  carried  to  a  new  account,  and 


should  be  allowed,  if  jaat    nmUag  v.  BtUy  5 
Verm.  91. 

27.  It  is  not  a  matter  of  oourse  that  the  park's 
oath  is  sufficient  to  support  charges  of  mistskies, 
after  the  books  are  lialanced.  WkStmg  v.  Conaia, 
5  Verm.  451. 

28.  A  transfer  and  delivery  of  the  articles 
charged  are  essential  to  the  validity  of  th®  charge, 
without  which  this  action  cannot  be  maintaiDed. 
Read  v.  Barlow,  1  Aik.  145.  Barhw  v.  Mead,  I 
Verm.  97. 

29.  And  the  right  to  make  a^  char|^  on  book 
must  exist  at  the  time  of  delivering  the  article,  or 
performing  the  service,  and  cannot  depend  on 
subsequent  events.  Slasson  v.  Dams,  1  Aik.  73. 
Therefore  money  paid  on  note,  and  not  applied,  is 
not  the  subject  of  book  charge,  ib, 

30.  Where  A  received  promissory  notes  of  B 
against  a  third  person,  (payable  in  specific  srti- 
cjes,)  in  payment  for  services  rendered,  on  condi- 
tion to  return  them  if  not  paid,  he  having  re- 
turned them,  and  charged  B  on  book  for  the 
services,  was  held  entitled  to  recover  therefor  in 
in  an  action  on  book  account.  Keyes  v.  Carpen- 
ter,  3  Verm.  209. 

31.  If  a  plaintiff  declare  upon  a  promissory  note, 
and  the  defendant  file  a  declaration  on  book  ac- 
count onder  the  93d  section  of  the  judiciary  act, 
it  is  not  a  sufficient  bar  to  such  declaratlbn,  that 
the  items  in  such  book  account  were  received  by 
the  plaintiff  in  pursuance  of  an  agreepnent  by 
which  the  amount  of  them  was  to  be  allowed  on 
the  promissory  note.  Blackmare  v.  Page,  2  Tyler, 
110. 

32.  It  is  not  indispensable  to  the  support  of  this 
action  that  an  origmal  account  book  should  be 
produced.    Read  v.  Barlow,  1  Aik.  145. 

33.  Thus  the  action  lies  for  counsel  fees,thoBgh 
no  charge  was  made  on  any  regular  book,  but  on 
slips  of  paper  filed  according  to  the  plaintiff's  cus- 
tom in  his  professional  business.  Beil  v.  M*Lermmj 
3  Verm.  185. 

34.  A  charge  on  book,^  a  party  to  a  suit,  of 
his  own  note,  n  proper  i^kno  at  the  time  of  a 
credit  which  made  such  flKrge  necessary.  Bcr- 
low  V.  Bvtler,  1  Verm.  146. 

35.  Parties  may  testify  as  to  the  penons  who 
are  owners  ai  the  goods  sold.  HiUiker  v.  Lot^,  6 
Verm.  116. 

36.  The  value  of  labor  done,  and  of  articles  de- 
livered, may  be  recovered  in  this  action ;  but  not 
damages  for  breach  of  contract,  nor  for  any  tort 
committed.    Fry  v.  Slyfidd,  3  Verm.  246. 

37.  The  legal  role  of  damaged  in  this  acticB, 
where  articles  are  charged  which  have  latent  de- 
fects, is  the  value  of  the  articles,  and  not  the  cus- 
tomary price  of  that  species  of  article,  unless  there 
is  a  special  agreement  of  the  parties.  Read  v. 
Barlow,  1  Aik.  145. 

38.  Where  the  plaintiff  in  an  action  of  book  ne- 
count  demands  a  certain  sum  in  his  declaration, 
which  is  found  to  be  due  to  him,  the  court, in  len* 
dering  judgment,  may  add  the  interest  accruing 
firom  the  time  the  aecouAl  became  pajrable  to  the 
time  it  was  liquidated  by  the  judgment.  JHekem* 
son  V.  Govidy  2  Tyler,  32. 

39.  The  debit  side  of  4he  plaintiff's  books,  as 
presented  to  the  justice,  is  to  determine  the  jiis- 
ttce's  jurisdiction.  Stone  v.  Wmslow,  7  Verm.  338. 
See  also  Ckurek  v.  Vanduxee,  4  Verm.  195.  Gsl- 
liji  V.  Aiken,  5  Verm.  177.  Fargo  v.  Aeinti^loii,  6 
Verm.  131.    Gikrnn  v.  Sumner,  ib.  163. 

40.  A  confession  of  jud^ent  fuod  eomjmtet 
does  not  conclude  the  defendant  as  to  any  arti- 
cles ohareed,  nor  prevent  his  contesting  befbie 
auditors  Sie  plaintiff's  right  to  recover  in  this 
form  of  action.  Read  v.  narlow,  1  Aik.  145.  flee 
also  J^ewbold  v.  Sims,  2  S.  &  R.  317. 
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41.  Wtaft  tbe  4efe5d«nt  preaenli  no  accoant  on 
hif  part,  the  plaintiff *li  charjfes  and  credits,  made  at 
the  flame  time  respecting  Uie  same  subject,  are  to 
V»  taken  together,  so  that  the  defendant  cannot 
elaim  advantaffe  of  the  credhs  withoat  being  an- 
swerable for  the  charges.  Haningtan  v.  Hail,  2 
Aik.  175. 

42.  G^  a  constable,  received  of  A  certain  prom- 
issory notes  to  be  collected  and  applied  towards 
payaoent  of  executions  which  G  held  against  A  ; 
and  6  collected,  but  did  not  apply  the  money  as 
tgreed.  A  afterwards  sued  G  in  an  action  on 
book  account,  and,  among  items  properly  charge- 
able on  book,  claimed  the  amount  of  these  notes ; 
and  G  claimed  an  allowance  of  the  executions. 
Held  that  the  notes  were  not  proper  subject  of 
book  charge,  but  that  as  G  had  Drought  the  eze- 
cutisais  into  the  account  as  a  claim  against  A,  he 
thereby  made  the  notes,  or  the  amount  received 
on  them  by  him,  a  proper  matter  of  adjustment,  in 
settling  tlie  accounts.  Farrand  v.  Gs^s,  3  Verm. 
926* 

43.  So,  although  use  and  occupation  of  real 
estate  is  not  properly  a  book  charge,  yet  if  there 
are  mutual  accounts  between  the  parties,  and  on 
one  side  charges  are  made  of  articles  delivered,  or 
services  rendered,  and  intended  to  apply  in  pay- 
ment of  rent  charged  on  the  other  8lde,'tne  accounts 
may  be  adjustea  in  the  action  on  book  account. 
due  V.  Berry,  3  Verm.  333. 

44.  It  is  the  duty  of  a  justice  of  Uie  peace,  in 
this  action,  to  adjust  the  account  up  to  the  time 
of  trial.  So  of  auditors,  in  an  appealed  case. 
Jiartin  v.  FairbankM,  7  Verm.  97.  AmbUr  v.  Brad- 
Uy,  6  Verm.  119. 

45.  An  article  delivered  on  credit  may  be  al- 
lowed, if  the  credit  has  expired  before  the  trial, 
though  it  had  not  expired  when  the  action  was 
brought.    7  Verm.  97. 

46.  So  auditors  are  to  adjust  an  account  for 
goods  sold  and  charged  after  action  brought. 
PraU  v.  Gallup,  7  Verm.  344. 

47.  Tender  and  refusal  is  a  good  defence  before 
auditors ;  but  the  parties  are  not  competent  wit- 
aessas  to  prove  this  defence.  Pralt  y,  CtoUupy  7 
Verm.  344. 

46.  A  former  recovery  in  this  action  will  not 
bar  a  subsequent  suit  of  the  same  nature  for  arti- 
cles delivered  before  such  recovery,  but  not  ad- 
judicated upon  because  the  time  of  pavment  had 
not  then  elapsed.  MLaugkUn  v.  Hm,  6  Verm. 
20. 

49.  Parol  proof  is  admissible  to  show  that  the 
articles  in  question  were  not  before  adjudicated 
on ;  and'  the  plaintiff  is  a  competent  witness  to 
this  point,  ib, 

50.  Though  before  auditors  parties  are  compe- 
tent witnesses  as  to  payment,  yet  they  are  not  so 
before  a  jury.  Delaware  v.  Staunton,  8  Verm.  48. 
Fasten  V.  Ftnesnt,  8  Verm.  73. 

51.  Any  plea  in  bar  is  bad,  which  puts  in  issue 
fads  to  which  tbe  parties  may  testify  before  an 
auditor.    8  Verm.  4o. 

52.  Depositions  of  a  party,  or  of  other  interested 
witnesses,  cannot  be  uaed  tiefore  an  auditor.  Pike 
V.  Blake,  8  Verm.  400. 

53.  On  a  written  contract,  for  delivery  of  man- 
ufactured articles  of  a  kind  usually  charged  on 
book,  though  payment  was  to  be  made  in  specifio 
articles,  yet  if  the  term  of  credit  has  expired,  this 
action  ^ill  lie,  provided  the  contract  is  expressed 
in  dollars,  &c.  WiUcms  v.  Stevnu,  8  Verm.  214. 
Miter,  if  the  contract  be  so  far  special,  that  the  ob- 
ject of  the  suit  is  to  recover  for  breach  of  tl|9  de- 
fendant's promise,  rather  than  payment,  ib. 

See  fbrther,  as  to  auditors*  proceedings  and 
doty,  AccouHTSy  VII. 


BOOK  DEBT. 

1.  In  Connecticut  and  Vermont,  an  ''action  of 
book  debt"  is  resorted  to,  to  recover  payment  for 
articles  usually  charged  on  book.  But  no  charge 
can  be  admitted  on  book,  unless  the  right  to 
charge  existi  at  the  time  of  delivering  the  article, 
and  arises  in  consequence  of  such  delivery.  Brad- 
ley  V.  Goodyear,  1  Day,  105.  TtriU  v.  Beecher,  9 
Conn.  344.  See  Brewster  v.  Jforwieh,  1  Root, 
146. 

2.  This  action  will  not  lie  for  the  use  and  occu- 
pation of  real  estate.  Beach  v.  Mills,  5  Conn.  403. 
Mliter,  where  one  makes  "betterments'*  on  the 
lands  of  another  at  his  request.  Minor  v.  Erving, 
Kirby,  158.    See  Boox  Accodict,  21. 

3.  Nor  to  recover  money  paid  on  a  note,  and 
not  applied  Bradley  v.  Goodyear,  1  Day,  105  — 
overruling  Brown  v.  Talcott,  1  Root,  85.  Pren- 
tice V.  Phillips,  ib.  103.   Hurd  v.  Ftemng,  ib.  132. 

4.  Nor  for  an  article  omitted  by  mistake  in  the 
settlement  of  accounts.  Punderson  v.  Shaw ,' Kir- 
by,  150. 

6.  A  special  agreement,  not  being  the  proper 
subject  of  a  book  charge,  so  as  to  be  sworn  to  by 
the  plaintiff,  cannot  be  enforced  by  this  action. 
Peek  V.  Jones,  Kirby,  289.  Johnson  v.  Gunn,  2 
Root,  130.  Gre^e  v.  Pratt,  11  Conn.  205.  Terill 
V.  Beecher,  9  Conn.  344. 

6.  This  action  lies  for  services  rendered  by  a 
master  of  a  vessel,  as  agent  of  the  owners,  after 
his  wages  cease  upon  a  capture.  Smith  v.  Gil- 
bert, 4  Day,  105. 

7.  Where  a  master  of  a  vessel,  afler  his  return 
from  a  voyage,  had  settled  the  accounts  of  the 
voya^  with  the  owners,  and  paid  over  to  them 
the  freight  money,  on  their  promising  to  indem- 
nify him  against  a  contract  which  he  iiad  entered 
into  during  the  voyage ;  held  that  book  debt  would 
not  lie  for  trouble  and  expenses  tp  which  he  was 
afterwards  subjected  in  consequence  of  said  con- 
tract, but  that  the  remedy  must  be  on  the  special 
promise.     Stocking  v.  Sage,  1  Conn.  75. 

8.  One  who  sells  an  article,  agi^ing  to  receive 
payment  in  certain  other  articles,  may  charge  the 
article  sold  on  book,  and  recover  the  value  m  this 
form  of  action.    HaU  v.  Ives,  11  Conn.  469. 

9.  It  will  lie  only  for  articles,  the  sale  and 
delivery  of  which  may  be  proved  by  the  tes- 
timony of  the  parties.  TeriU  v.  Beecher,  9  Conn. 
349. 

10.  This  action  lies  for  an  order  drawn  in  favor 
of  the  defendant,  for  value  received,  and  delivered 
to  him.     Siores  v.  Stores,  1  Root,  139. 

11.  And  to  recovpr  a  moiety  of  experfditures 
made  by  the  plaintiff,  for  the  joint  benefit  of  him- 
self and  the  defendant.  Bowers  v.  Dunn,  2  Root, 
59. 

12.  And  for  necessaries  advanced  by  a  guardian 
to  his  ward.    Mills  v.  St.  John,  2  Root,  ift. 

13.  And  for  freight  of  goods  carried  to  their 
port  of  destination,  though  the  price  be  agreed  on. 
Boardman  v.  Keeler,  2  Verm.  65. 

14.  And  whenever  the  services  are  such  as  are 
usually  charged  on  book,  and  the  articles  are 
the  proper  subject  of  such  charge,  the  plaintiff 
may  thus  charge  them  and  sue  in  book  debt,  not- 
withstanding a  special  agreement  as  to  the  mode 
of  payment.    Jfewton  v.  Higgins,  2  Verm.  366. 

15.  Where,  on  a  divorce  decreed,  tlie  Wife  was 
made  guardian  of  her  children,  and  slimony  was 
allowed  her  in  lieu  of  all  claims  of  dower,  it  was 
held  that  the  father  was  liable,  in  book  debt,  for  the 
education  and  support  of  the  children,  furnished 
in  the  first  place  by  her  as  guardian,  and  after 
wards  byber  second  husband.  Stanton  v.  fFillson, 
3  Day,  37. 

16.  The  rule,  that  would  restrict  the  testimony 
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of  parties  to  the  quantity,  quality,  and  delivery 
of  the  articles  charged,  is  not  sanctioned  by  prac- 
tice. Q,uoa4  the  book  debt,  they  are  admissible, 
like  other  witnesses,  to  testify  fully  in  support 
or  confutation  of  the  account.  Peck  v.  Mhef  11 
Conn.  207. 

17.  Evidence  is  not  admissible  in  this  action 
to  show  that  a  party  is  generally  reputed  to  keep 
inaccurate,  false,  and  fraudulent  accounts.  Rob- 
erts T.  EUswortk,  11  Conn.  290. 

18.  Interest,  for  the  payment  whereof  there  is 
an  express  or  implied  agreement,  is  recoverable 
in  this  action.     Pheniz  v.  PrindlCf  Kirby,  207. 

19.  But  not  on  an  unliquidated  book  debt. 
Broom  v.  HenmaUf  I  Root,  248.  S.  P.  Temple  v. 
Beldin^,  1  Root,  314. 

20.  Nor  where  the  ezp'ress  promise  to  pay  in- 
terest was  more  than  three  years  before  tne  suit 
was  commenced,  it  being  void  by  the  statute. 
Smith  V.  Purdy,  2  Root,  l&. 

21^  Interest,  when  claimed,  ought  to  be  charged, 
and  to  be  exhibited  on  over ;  and  there  must  be 
other  proof  than  the  oata  of  the  plaintiff  of  the 
defendants  promise  to  pay  it.  Phtnix  v.  PrindUf 
Kirby,  209.     See  Post,  d3. 

22.  A  special  agreement  to  pay  in  a  particular 
way  being  pleaded,  with  an  averment  that  the  de- 
fendant had  always  been  ready  to  perform  it,  it 
was  held,  on  demurrer,  to  be  a  good  bar  to  an 
action  of- book  debt  for  the  articles  charged.  Har- 
ris V.  Baker^  1  Root,  220. 

23.  Where  an  administrator  pleaded  that "  the 
deceased  owed  nothing  at  his  death,"  (the  gen- 
eral issue,)  and  it  appeared  that  he  did  owe,  the 
plaintiff  recovered,  though  more  than  six  years 
nad  elapsed  between  the  charges  and  the  com- 
mencement of  the  suit.  White  v.  Judson^  2  Root, 
301. 

24.  An  action  was  brought  in  1821  on  the  book- 
debt  law  of  North  Carolina;  from  the  books  it 
appeared  that  the  articles  were  delivered  in  1815. 
Held  that  an  acknowledgment  of  the  account 
within  three  years  before  suit  brought,  though 
such  account  was  of  more  than  five  years*  stand- 
ing, revived  the  original  promise.  Kizer  v.  Bowles. 
2  Hawks,  539. 

25.  This  action  is  not  merged  in  a  new  promise 
made  on  a  settlement  in  these  terms :  '^  Reckoned 
and  balanced  all  book  accounts,  and  all  other  ac- 
counts of  every  name  and  nature,  including  a  note 
given  to  A,  and  an' account  against  B ;  it  it  ap- 
pears that  the  account  is  correct,  B  "  (the  defend- 
ant) "  is  to  pay  the  same."  Humphrey  v.  OviaUf 
8  Cfonn.  414. 

26.  The  courts  have  a  discretionary  power  to 
appoint  auditors  in  this  action,  whose  dutv  is  the 
same  as  in  the  action  of  account  render,  if  their 
report  is  not  accepted,  other  auditors  will  be  ap- 
pointed, and  so  on  till  a  report  is  accepted ;  and 
a  writ  of  error  will  then  lie  on  the  decision  of 
the  court,  in  rejecting  or  accepting  either  of  the 
reports  so  made.  I&ntingiony,  RumrUlf  3  Day, 
390. 

27.  Where  the  account  of  one  of  the  parties  to 
an  action  of  book  debt  consisted  in  part  of  charges 
for  liquors  sold  by  him.  as  innkeeper  by  small 
measure,  and  the  auditors  allowed  the  whole 
amount  bv  setting  off  or  applying  in  payment 
enoug]^  of  the  adverse  party's  account  to  balance 
them ;  held  erroneous,  and  the  report  set  aside, 
the  atatoite  forbidding  recovery  of  more  than 
$1  50  for  liquors  sold  by  small  measure.  Wmd 
▼.  Bmmevy  9  Verm.  369. 

28.  Where  this  action  is  brought  against  two 
defendants,  and  one  dies  aAer  the  accounts  are 
submitted  to  an  auditor,  he  may  still  proceed  to 
adjust  the  accounts ;  and  the  party's  death  being 
•QggMtMl  on  th«  reoordy  in  th«  court  whM*  th« 


suit  is  pending,  judgment  may  be  rendered  on  the 
report.     Newton  v.  Higgins,  2  Venn.  'Mb. 

29.  A  writing  of  the  plaintiff  acknowledging 
that  he  has  received  a  bill  of  exchange^  which 
when  paid  will  be  in  full  of  his  account,  may  be 
given  m  evidence  ujider  the  general  issue,  ^it- 
derson  v.  Henshaw^  2  Day,  272. 

30.  A  book  cannot  be  altered  afler  it  is  pro- 
duced on  oyer.     Dovmer  v.  Lothrop,  1  Root,  273. 

31.  Id  an  action  of  book  debt,  tne  plaintiff  may 
exhibit  an  account  of  more  than  six  years*  stana- 
ing,  to  countervail  the  account  of  the  defendant 
for  articles  delivered  within  six  years.  J^'ichots  v. 
Leavensworthj  1  Day,  245. 

32.  To  support  this  action,  a  book  of  the  plain- 
tiff, containing  ori^^nal  entries  of  the  matters  in 
demand,  is  not  indispensably  necessary ;  but  the 
want  of  such  book  is  presumptive  evidence  against 
the  claim.  Palmer  v.  Green,  6  Conn.  14.  S.  P. 
Leavenstoarth  v.  Phelps,  Kirby,  71. 

33.  The  plaintiff  is  a  competent  witness  to 
prove  the  admissions  of  the  derendant  relative  to 
the  matters  in  issue.  Bryan  v.  Jackson,  4  Conn. 
288.  Johnson  v.  Gunn,  2  Root,  130.  See  Jhue^ 
21. 

34.  But  he  cannot  testify  to  acknowledgments 
to  take  the  case  out  of  the  statute  of  limitations* 
Weed  V.  Bishop,  7  Conn.  128. 

35.  A  wife  may  be  a  witness  for  her  husband, 
in  this  action,  especially  after  his  death,  though 
the  charges  accrued  in  his  lifetime.  Stanton  v. 
Willson,^Diiy,^. 

36.  The  statute  of  limitations  mav  be  given  in 
evidence  under  the  general  issue.  Miuery.  Grosvt- 
nor,  2  Root,  208. 

37.  And  is  a  good  bar,  though  the  plaintiff  bring 
assumpsit  instead  of  book  debt  Bobbins  v.  Hmr* 
vey,  5  Conn.  335. 

38.  So  of  a  writing  acknowledging  the  receipt 
of  a  bill  of  exchange,  which,  when  paid,  was  to  be 
in  full.    Anderson  v.  Henshaw,  2  Day,  272. 

39.  The  defendant  may  show  that  the  charges 
arose  from  an  illegal  transaction,  and  thus  prevent 
a  recovery.    Loekwood  v.  Knap,  1  Kcot>  153. 

40.  A  record  that  the  defendant  appeared  and 
pleaded,  in  an  action  of  book  debt,  that  he  owed 
the  plaintiff  nothing,  but  that  the  plaintiff  owed 
him,  and  judgment  that  the  parties  were  fuUy 
heard  thereon,  is  conclusive  against  the  defendant 
in  another  action  in  his  favor  on  book.  Lnu  r* 
Cook,  3  Day,  255. 

41.  But  the  pendency  of  an  action  on  book  is  no 
bar  to  the  defendant's  saing  the  plaintiff  on  book* 
Mm  V.  Rogers,  1  Root,  471.  Ratdiffv.  DewU,  1 
Root,  155. 

42.  In  this  action,  the  defendant  may  recover 

t'udgment  against  the  plaintiff  for  a  balance  of 
>ook  accounts  due  firom  the  plaintiff  to  him,  by 
pleading  that  he  owes  the  plaintiff  noUun^,  bat 
that  the  defendant  owes  him.  FowUr  v.  Sioekimg^ 
5  Day,  541. 

43.  Charges  that  will  sapport  this  action  may 
be  shown,  under  the  general  issue  pleaded  to  an 
action  on  a  promissory  note,  (if  the  articles  were 
delivered  by  way  of  pay  men  tj^  without  being  filed 
in  offset    Pisres  v.  Clark,  1  Tyler,  140. 

See  AccocifTSi  VII. 


BOTTOMRY  AND  RESPONDENTIA. 

See  Admiraltt,  77 — 80. 

1.  A  BOTTOM  Rv  bond  is  a  contract  for  a  loan  of 
money  on  the  bottom  of  a  ship,  at  an  extraordina- 
ry interest,  upon  maritime  risks  to  be  borne  by  the 
lender,  for  a  voyage  or  a  definite  period.  Tlks 
Draoo,  2  Sumner,  lB7. 

2.  To  oonstitttte  m  valid  oootnet  of  bottomry, 


BOTTOMRY'  AND  RESPONDENTIA. 


471 


where  more  than  statutable  interest  is  reserved,  the 
principal  and  interest  must  be  put  at  risk.  Jennings 
V.  insurance  Company  of  Pennsylvania,  4  Binn.  244. 
Rucher  v.  Cnnynirham,  2  Pet.  Adm.  1^5.  WUmer 
T.  The  SmilaXf  ib.  J>tote.  The  Mary^  Paine,  671. 
Tkcmdike  v.  SUme,  II  Pick.  187. 

3.  Marine  interest  is  reauisite  to  a  bottomry 
loan ;  but  if  not  expressed  in  the  bond,  it  will  be 
presumed  to  have  been  included  in  the  principal. 
Paine,  671. 

4.  A  bond  was  given  for  money,  to  run  at  bot- 
tomry on  a  ship  and  her  freights  for  three  years  at 
12  per  cent,  interest  yearly  ;  the  obligor  was  to  pay 
the  obligee,  from  time  to  time,  half  the  ship*s  gross 
earning,  and  to  make  other  payments,  if  he  obose, 
on  the  Dond,  and  the  interest  was  to  cease  on  the 
amount  of  principal  so  paid ;  the  obligee  was 
to  retain  all  payments  so  made,  whether  the  ship 
fhould  be  lost  or  not,  and  the  ship  and  freights 
were  to  stand  hypothecated  for  the  unpaid  balance ; 
and  at  or  before  the  end  of  three  years,  the  obligor 
was  to  pay  the  remaining  sum  due,  with  the  stipu- 
lated interest,  deducting  such  sums  as  the  obligee- 
would  be  held  by  law  to  pay  for  general  average, 
drc,  during  the  three  years,  as  if  he  had  been  an 
underwriter ;  and  in  case  of  a  total  loss  by  perils 
insured  against  in  a  form  of  policy  referrea  to,  the 
obligor  was  to  pay  the  oblieee  such  salvage  as  he 
womd  be  entitled  to,  if  he  had  been  the  underwri- 
ter in  such  policy ;  and  the  obligor  was  to  pay  the 
obligee  half  the  gross  earnings  not  before  paid  over, 
deducting  such  sums  as  the  obligee  would  be  held 
to  pay  for  general  average,  &c.,  (as  above.)  The 
obligor  also  gave  a  mortgage  of  real  estate  to  the 
obligee  to  secure  fulfilment  of  the  conditions  of  the 
bond.  Held  that  the  bond  was  valid.  Tkomdike 
v.  Stone,  11  Pick.  183.. 

5.  The  obligee *s  having  attached  the  ship  before 
the  three  years  elapsed,  on  another  debt  of  the 
obH|por,  whereby  the  latter  was  prevented  from  em- 
ploying her,  was  held  not  to  excuse  him  from 
peifbrming  the  condition  of  the  bond ;  it  .being 
ois  own  fault  that  the  other  debt  was  not  paid.  tb. 

6.  In  a  case  of  necessity,  the  master  of  a  ship  may 
hypothecate  her,  as  well  at  the  port  of  destination  as 
at  any  other  foreign  port.  Keade  v.  Commercial 
Insurgnee  Company,  3  Johns.  352. 

7.  A  ship  belonging  to  a  port  in  Virginia  maybe 
hypothecated  by  the  master  for  money  Tent  to  make 
repairs,  in  New  York,  that  are  necessary  to  enable 
her  to  pursue  the  voyage.  Sdden  v.  Hendriek' 
son,  1  Brock.  396. 

8.  But  he  cannot  do  this  in  the  port  fVom  which 
he  first  sails.  Sloan  v.  Sftfo  A.  JS.  /.  Bee,  250. 
TumbuU  V.  The  Enterprize,  Bee,  345.  Nor  in  any 
case  except  one  of  great  distress,  and  when  he  has 
no  other  means  of  relief  Tunno  v.  The  Mary, 
Bee,  120.    Potion  v.  T%e  Randolph,  Gilpin,  457. 

9.  To  make  a  bottomry-  bond  a  valid  hypotheca- 
tion of  the  ship,  the  Migee  must  shoto  that  the  ad- 
vanoes  were  necessary  to  efiect  the  objects  of  the 
▼•yafe,  or  the  safety  of  the  ship.  Putnam  v.  The 
PMy,  Bee,  157.  T%e  Oddsn  Rose,  Bee,  13t.  The 
Aurora,  1  Wheat.  96.  Hurry  v.  T^  John  fy  Mice, 
1  Wash.  C.  C.  293.  Waldsn  v.  Chamberlain,  3 
Wash.  C.  C.  290.  Crawford  v.  The  William  Penn, 
3  Wash.  G.  C.  484.  RueherY-Conyngham,  2  Pet. 
Adm.  295.  The  Mary,  Paine,  671.  PaUon  v.  Tho 
Randolph,  Gilpin,  457. 

10.  And  the  bo«d  most  be  given  in  a  place 
where  the  owner  has  no  personu  credit,  nor  any 
goods  of  his  own,  nor  or  the  mastor.  Forbes  v. 
The  Hannah,  Bee,  348.  Ruehar  v.  Commgham,  3 
Pet  Adm.  295.  Canaares  v.  SamHsmma  TWm- 
dad.  Bee,  353.  Tundndl  v.  Tho  Enterprixe,  Bee^  845. 

11.  If  a  consignee  or  agent  have  funds  in  his 
hiftds,  or  if  the  money  can  be  raised  in  any  ether 
w%y,  he  cannot,  by  a  bottomry  bond,  burden  his 


principal  with  marine  interest.  T%6  Packet,  3  Ma- 
son, 255.  8  Greenl.  304.  1  &  3  Wash.  C.  C.  ubi 
sup.  The  Lavinia  v.  Barclay,  1  Wash.  C.  C.  49. 
Ruehar  v.  Conyngham,  2  Pet.  Adm.  295;  Hurry 
V.  flurry,  2  Wash.  C.  C.  I4fe. 

12.  The  master  cannot  hypothecate  a  ship  for 
prior  advances  not  ma^e  on  the  faith  of  such  se- 
curity, ib.    See  Bee,  339. 

13.  If  a  consignee  is  directed,  by  the  owner  of 
ship  and  cargo,  to  apply  the  whole  proceeds  of  the 
cargo  to  discharge  engagements  made  on  the 
owner's  account,  he  is  not  bound  to  apply  those 
proceeds  to  discharge  expenses  of  tjbe  ship,  and 
may  lend  his  own  money  to  the  owner  on  marine  in- 
terest.    The  Lavinia  v.  Barclay,  1  Wash.  0.  C.  49. 

14.  Where  a  voyage  is  broken  up  by  a  capture 
and  compulsory  sale  of  the  cargo,  the  master  may 
hypothecate  the  ship  for  money  advanced  to  en- 
able him  to  return  home  with  her.  Crawford  v. 
The  WUliam  Penn,  3  Wash.  C.  C.  484. 

15.  So  he  may  hypothecate  ship,  freight,  or  car- 

So  for  advances  necessary  to  repair  and  provision 
er.  Jlfttrroy  V.  Lazarus,  Paine,  572.  ThePacket^ 
3  Mason,  255.  Ross  v.  7%e  Active,  2  Wash.  C.  C. 
226.  And  he  is  ncft  bound  to  apply  money  of  the 
shippers,  in  his  hands,  towards  repairs  before  hy- 
pothecating.   3  Maaon,  255. 

16.  It  seems  that  he  cannot  hypothecate  the 
ship,  if  he  have  on  board  goods  or  money  of  his 
own.  Cupisino  v.  Perei,2  Dall.  195.  The  Packet, 
3  Mason,  255. 

17.  Where  the  bond  is  given  on  ship  and  freight, 
it  binds  them  only,  and  not  the  cargo,  though  m  a 
recital  in  the  bond  it  is  stated  that  the  master  was 
compelled  to  take  loan  on  the  ship,  her  cargo  and 
freight.     The  Zephyr,  3  Mason,  341. 

18.  But  if  the  libel  aver  that  the  omission  was 
by  mistake,  and  that  fact  be  clearly  proved,  the 
bond  will  be  reformed,  ib, 

19.  Where  a  consignee  is   bound  to  advance 
freight  due  on  the  cargo,  he  cannot,  before  payment 
thereof,  advance  money  to  the  owner,  on  marine  in 
terest.     The  Lavinia  v.  Barclay,  1  Wash.  C.  C.  49 

20.  It  is  not  necessary  to  the  validity  of  a  bond, 
made  by  the  monerofti  Vessel ,  that  the  money  borrow- 
ed should  be  advanced  for  the  necessities  of  the  ves- 
sel, cargo,  or  voyage.    The  Draco,  2  Sumner,  157. 

21 .  A  bona  fide  creditor,  who  advances  money 
to  relieve  a  ship  from  actual  arrest  on  account  of 
debts  that  are  a  lien  on  her,  may  stipulate  for  ma- 
rine interest,  and  the  necessity  will  justify  the 
master  in  giving  it.  Aliter,  in  case  of  a  mere 
threat  to  arrest  a  ship  for  a  preexisting  debt.  The 
Aurora,  1  Wheat.  96. 

22.  A  bottomry  bond  will  be  void,  if  the  voyage, 
on  which  payment  depends,  be  lost  in  consequence 
of  any  of  tne  accidents  within  the  condition,  uiough 
the  l>orrower  eventually  lose  nothing.  Amdeton  v. 
Crouminshidd,  3  Mass.  443.    8  Mass.  340. 

23.  In  such  case,  however,  the  lender  may  re- 
cover in  an  action  for  money  had  and  receivedf.  ib, 

24.  So,  if  a  bottomry  bond  be  given  when  not 
warranted,  yet  if  the  master  was  authorized  to  bor- 
row money  on  the  ship,  the  owner  is  liable  for 
money  had  and  received.  Hurry  v.  Hurry,  2 
Wash.  C.  C.  145. 

25.  If,  afler  the  risk  on  the  bond  has  com- 
menced, the  ship  be  sold  or  transferred,  or  the 
voya^be  in  any  way  broken  up  by  the  bormwerf^ 
the  risk  ends,  and  the  bond  becomes  nresentlf 
payable.     The  Draco,  2  Sumner,  157.    A  Jhrtiort,  • 
WQ0re  the  bond  expressly  stipulates  fiiat "  the  ship 
shall  be  delivered  to  no  other  nse  or  purpose,  untu- 
payment  of  tiie  bond.*'  ib. 

26.  One  part  owner  cannot  take  from  the  master 
a  bottomry  oond  to  bind  another  owner's  share  for 
repairs.    Patton  v.  The  Randolph,  Gilpin,  457. 

27.  A  master  must  be  appointed  by  the  owner*  • 
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in  order  to  authorize  Mm  to  bjpotheeate  the  ship* 
[f^  before  the  ftdyances  were  made,  the  master  had 
resigned  his  command)  and  another  had  socceeded 
him^  a  hypothecation  by  the  latter  does  not  bind 
the  owner.  WaUUn^v.  Ckamberlain,  3  Wash. 
C.  C.  290. 

28.  A  bottomry  bond,  given  to  pay  a  former 
one,  must  stand  or  fall  with  the  first  hypoth- 
ecation. The  subsequent  lender  can  claim  only 
on  the  same  flrouod  with  the  former.  Tke  Aurora, 
1  Wheat.  96. 

29.  And  it  may  be  on  time,  as  well  as  for  a  spe- 
cific voyage,  lie  Dracoy2  Sumner,  157.  TTwrn- 
dike  V.  Stane,  11  Pick.  183. 

30.  It  is  no  objection  to  such  bond,  that  the 
advances  were  made  from  time  to  time,  before  it 

'was  executed,  if  the  original  understanding  were 
that  the  whole  sum  should  be  ultimately  thus  se- 
cured.    Tke  Virgin,  8  Pet.  538. 

31.  Where  a  ship  was  forced  into  an  intermedi- 
ate port  by  sea  damage,  and  was  there  repaired  on 
credit  furnished  by  her  consignees  at  the  port  of 

'  destination,  where  she  afterwards  arrived,  a  bot- 
tomry bond,  executed  by  the  master  to  third  per- 
sons, to  enable  him  to  repay  tbfe  consignees,  was 
held  not  valid.     lAebart  y.  The  Emperor,  Bee,  339. 

32.  Generally,  the  master  cannot  hypothecate  in 
favor  of  a  consignee,  ib.  Hurry  v.  Tke  Jokn  ^ 
Mice,  1  Wash.  C.  C.  293.  Hurry  y.  Hurry,  2 
Wash.  C.  C.  148. 

33.  The  owner  may  hypothecate  his  ship  in  a 
foreign  port,  as  well  as  the  master ;  and  he  may  do 
it  for  money  to  buy  a  cargo,  having  absolute  con- 
trol over  his  own  property.    Tke  Mary,  Paine,  671. 

34.  A  bottomry  bond  given  by  the  owner  to  the 
master,  to  secure  certain  advances  and  wages  due 
to  him,  has  been  held  valid.  Miller  y.  The  Rebecca, 
Bee,  151. 

35.  A  clause  of  sale  in  a  bottomry  bond  does  not 
destroy  its  character  or  operation.  Robertson  y. 
United  Insurance  Company,  2  Johns.  Cas.  250. 

36.  A  valid  bond  will  he  upheld,  if  there  be  no 
laches  on  the  part  of  the  lender,  even  against  a 
bona  fide  purchaser  without  notice.  Tke  Draco,  2 
Sumner,  157. 

37.  Where  an  owner  mortgaged  his  ship,  in  No- 
vember, but  was  permitted  to  remain  in  possession 
and  act  as  absolute  owner,  and  her  papers  and  re- 
gister were  unaltered,  and  in  July  following,  he 
gave  a  bottomry  bond  abroad,  the  lender's  claim, 
he  having  no  notice  of  the  mortgage,  was  prefer- 
red to  that  of  the  mortgagee.  The  Mary,  raine, 
671. 

38.  The  validity  of  a  hypothecation  is  not  affect- 
ed by  the  master's  previous  or  subsequent  irregular 
conduct  towards  his  owner,  if  the  lender  be  not 
privy  thereto.  Canizares  v.  Santissima  Trinidad, 
Bee,  361.  WUmer  v.  Tlie  Smilax,  2  Pet.  Adm. 
300,  note.     Tke  Virgin.  8  Pet.  538. 

39.  A  bottomry  bond  need  not  be  recorded,  un- 
^r  the  statute  of  Massachusetts  respecting  mortp 
gages  of  personal  property .  Tke  Draco,  2  Sumner, 
157. 

40.  Where  various  demands  are  mixed  up  in 
.such  bond,  part  only  of  which  will  sustain  a  hy- 
pothecation, the  obligee  must  exhibit  them  to  the 
court  in  such  manner,  that  they  may  be  separate- 
ly considered.     The  Aurora,  1  Wheat.  107.. 

41.  Such  bond  may  be  good  in  part,  and  bad  in 
part,  and  wiU  be  sustainea  as  far  as  it  is  good  :  the 
court  will  moderate  the  premium,  where  it  is  in- 
flamed by  extortion.  Tke  Packet,  3  Mason,  255. 
Tke  Virgm,  8  Pet.  538. 

42.  Assets  will  be  marshalled  by  courts  of  admi- 
ralty, in  case  of  bottomry,  so  as  to  give  the  proper 
priorities  in  favor  of  shippers  against  the  property 
of  the  master  and  owner.    3  Mason,  ubi  sup. 

43.  When  the  voyage  terminates  successfully, 


the  sum  lent  and  the  marine  interert  bceone  due, 
and  if  not  paid  without  delay,  they  form  the  prin- 
cipal on  which  common  interest  is  to  be  computed 
to  the  time  of  the  decree,  ib. 

44.  If  the  value  of  the  ship  fall  short  of  the 
debt,  the  lender  loses  the  balance;  the  master 
having  no  right  to  pledge  the  ship  and  also  the 
owners  personal  responsibility.  TAe  Virgin,  8 
Pet.  o3o. 

45.  Where  freight  is  hypothecated,  it  means  the 
freight  of  the  whole  voyage,  and  not  merely  for 
that  part  of  the  yoyage  unperformed  at  the  execu- 
tion of  the  bond.     The  Zepkyr^  3  Mason,  341. 

46.  Where  the  bond  was  given  payable  in  five 
days  after  the  shlp*s  arrival  at  B,  and  a  bill  on 
London  was  drawn  at  the  same  time  for  the 
amount  loaned,  and  it  was  agreed  that  if  the  bill 
^should  be  paid,  the  bond  should  be  void  at  the 
borrower's  option,  and  the  borrower  did  not  elect 
to  pay  the  bill ;  the  lender,  in  a  suit  on  the  bond, 
was  held  not  entitled  to  the  exchan|re  between  B 
and  London,  but  only  to  the  amount  ol  the  bond.  t^. 

47.  A  bond  given  for  repairs  that  had  been 
put  on  a  ship  employed  as  a  cartel  in  an  enemy's 
port  may  be  enforced  in  the  admiralty,  though  the 
contract  was  made  with  an  alien  enemy.  Crawfor4 
V.  Tke  William  Penn,  Peters  C.  C.  106. 

48.  A  bottomry  bond  is  postponed  to  seamett's- 
claims  for  wages ;  and  if  the  lender  be  compelled 
to  pay  them,  he  has  a  right  of  compensation  fxem 
the  borrower.     The  Virgin,  8  Pet.  538. 

49.  If  the  obligee  of  a  bottotnry  bond  permit  the 
ship  to  make  several  voyages  without  asserting 
his  lien,  and  executions  are  levied  on  her,  his  lien 
is  lost.  BUUju  v.  Tke  Charles  Carter,  4  Cranch, 
328. 

50.  Where  money  is  adyanoed  on  nn  agreeroenl 
for  a  bottomry  bond,  and  the  ship  is  permitted  to 
go  to  sea  without  any  attempt  to  enforce  the 
agreement,  it  is  a  waver  of  the  right,  and  the  par^ 
cannot,  on  a  subsequent  voyage,  insist  on  such 
bond  for  such  advances.  Tke  Aurora,  1  Wheat 
104. 

51.  The  holder  of  a  bottomry  bond  has  nointei^ 
est  that  he  can  assert  in  a  prize  court  7%9>Mtttfp 
9  Cranch,  126.     The  Frances,  8  Cranch,  420. 

52.  In  a  suit  in  rem,  on  a  bottomry  tmnd,  m* 
surers,  to  whom  an  abandonment  has  oeen  made, 
but  which  they  have  not  accepted,  cannot  be  ad* 
mitted  as  claimants.     Tke  Packet,  3  Mascm,  255. 

53.  The  amount  of  a  bond,  executed  by  the 
master  abroad,  a  short  time  before  the  date  of  n 
policy,  without  the  underwriters'  knowledge,  is  to 
be  deducted  from  the  actual  value  of  the  property 
coyered,  and  not  from  the  value  as  estimated  in 
the  policy.  Watson  v.  Ins,  Co.  Jiorih  America,  S 
Wash.  C.  C.  1. 

54.  In  an  action  on  a  bottomry  bond,  against  ft 
ship-master,  he  pleaded  that  one  P.  was  owner  of 
the  ship,  and  that  he  had  charteied  her  to  fuie  G. 
to  be  employed  under  the  defendant's  eommand ; 
that  the  defendant,  in  a  foreign  port,  gaye  the 
plaintiff  the  bond  for  the  money  therein  mentioned, 
which  was  of  necessity  procured  by  him  from  the 
plaintiff,  and  was  wholly  expended  in  and  about  the 
business  of  6.  and  to  enable  the  ship  to  sail  to 
this  country ;  that  befbre  the  ship  arrived  here,  G. 
signed  two  negotiable  notes  payable  to  the  plain- 
tiff, and  a  third  payable  to  P.,  and  delivered  them 
all  to  P.,  and  also  assigned  choaes  in  action  to  P., 
(the  whole  being  less  than  the  amoant  of  the 
bond  ;)  that  the  same  were  made,  delivered,  and 
assigned  to  P.,  and  were  by  him  wceiyed,  for  the 
purpose,  and  on  his  undertaking  to  satisfy  the 

e lain ttir  therewith,  in  regard  to  his  claim  on  th» 
ond,  and  to  cause  the  same  to  be  extinguished  ; 
that  by  means  of  the  two  notrs  to  the  plaintiff 
and  the  said  choses  in  action,  and  a  sum  of  moa 


BOTTOMRY  AND  RESPONDENTIA  —  BOUNDARIES. 


473 


0jf  th«  Mpeiiy  of  P.,  P.  aflerwards  procured  the 
bond  to  oe  assigned  to  his  agent  for  his  sole  use  ; 
aod  that  the  action  was  prosecuted  in  the  plain- 
tilT's  name,  and  at  P/s  instance,  and  for  his  ezclu* 
aiTB  use.  Held  to  be  a  good  plea  in  bar.  Bamafft 
y.  iToodberry,  12  Pick.  456. 

55.  By  the  common  law,  the  lender  could  main- 
tun  trover  against  the  vendee  of  the  vessel  who 
takes  possession  after  the  risk  has  commenced  and 
before  the  bond  m  satisfied.  A  hypothecation  of 
a  vesasl,  on  maritime  risks,  drawa  aAer  it  a  mari- 
time lien.     The  Draeoy  2  Sumner,  157. 

56.  It  is  of  the  essence  of  a  respondentia  con- 
tract, as  well  af  of  that  of  bottomry,  that  the 
lender  runs  the  marine  risk,  to  be  entitled  to  the 
marine  interest.     Thomdike  v.  SumSj  1 1  Pick.  187. 

57.  A  respondentia  bond  does  not  pass  the  right 
of  property  m  the  goods,  being  a  mere  personal 
contract.  United  Sales  v.  Delmoare  Ins.  Cq,  4 
Wash.  C.  C.  418.     See  also  A  Cranoh,  33^. 

58.  It  is  not  Qecessary  that  a  respondentia  loan 
slwold  be  made  before  the  departure  of  the  ship 
00  the  voyage ;  nor  that  the  money  leaped 
should  be  expended  in  fitting  out  the  ship,  or  in- 
vested in  the  goods  on  which  the  risk  is  run.  Co- 
msrd  V.  Atlantic  Ins,  Co.  1  Pet.  437.  4  Wash. 
G.  C.  662.  Vfdted  States  t.  Delaware  Ins.  Co. 
4  Wash.  C.  C.  418. 

80.  According  to  the  form  of  respondentia  bond 
used  in  Philadelphia,  payment  of  the  debt  and 
marine  interest  depends  on  the  safe  return  of  the 

Soods,  and  not  on  that  of  the  ship ;  the  borrower, 
leretore,  is  obliged  to  pay,  if  he  receive  his  goods 
safely,  though  by  another  ship.  Ins.  Co.  Fennsyl- 
vama  v.  Duval,  8  S.  &  R.  138. 

60.  The  words  '*  an  utter  loss  of  the  ship,"  in 
such  bond,  means  an  actual  total  loss,  and  not  a 
constructive  one.  ib. 

61.  Where  the  parties  to  sudi  bond  agree  that 
the  lender  "  shall  be  liable  to  average,  and  en- 
titled to  the  benefit  of  salyage,  in  the  same  manner 
as  underwriters  on  a  policy  of  insurance,  according 
to  the  usages  and  practices  of  the  city  of  P./'  the 
borrower  is  not  entitled  to  calculate  an  avenge 
losf  OB  the  whole  amount  of  the  money  loaned 
and  the  marine  interest,  but  only  on  the  cost  and 
charges  of  the  goods  on  board,  and  the  premium 
of  insuianee.  Oibson  v.  Philadelphia  Ins.  Co.  1 
Binn.  405. 

62.  Money  was  loaned  at  Philadelphia  on  re- 
spondentia, by  the  ship  J.,  at  and  from  Liverpool 
to  Canton,  and  thence  to  Philadelphia.  No  bond 
was  executed  at  the  time,  as  it  was  not  then 
known  whether  the  shipment  at  Liverpool  would, 
be  in  specie  or  goods ;  but  the  bond  was  to  be 
given  Bubsequendy ;  and  in  the  mean  time  the  par- 
ties agreed  that  bills  of  lading  outward  at  Liver- 
pool lor  ^17,000,  if  specie  should  be  shipped,  or 
for  $20,0q0,  value  of  goods  at  par,  if  specie  should 
not  be  shipped,  ("  in  which  case  the  lenders  should 
only  be  liable  for  average  and  entitled  to  salvage, 
as  if  it  had  been  a  specie  shipment,")  and  also 
bills  of  lading  of  the  returns  at  Canton,  should  be 
assigned  to  the  lenders,  as  collateral  security  for 
the  bond  to  be  given.  The  vessel  sailed  from 
Liverpool  with  7W)  pieces  of  goods,  of  the  value 
of  fSO,000,  but  without  specie,  and  was  stranded 
and  lost,  and  45  pieoes  of  the  goods  were  lost,  and 
the  remainder  saved,  but  damaged.  Held  that 
the  lenders  were  not  liable  for  the  damage  of  the 

SkkIs  saved,  but  only  for  those  which  were  lost ; 
e  4true  construction  of  the  contract  being  that 
they  should  be  exempt  from  damage  as  they  would 
have  been  if  specie  had  been  shipped.  iJelaware 
Ins.  Co.  V.  ArrJker,  3  Rawle,216. 

63.  The  plaintiff  loaned  to  A  a  sum  of  money 
upon  goods  on  board  a  vessel,  and  took  a  respon- 
dentia bond  from  A  and  four  others,  to  secure  the 
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loan.  The  vessel  was  bound  from  N.  T.  to  C, 
and  thence  back  to  N.  Y.,  with  leave  to  touch,  on 
the  outward  passage,  at  Madeira.  By  the  condi- 
tions of  the  bond,  the  vessel  waa  to  proceed  with 
all  convenient  speed  on  her  vovage,  which  was  to 
terminate  within  18  months;  she  was  to  have  on 
board,  during  the  whole  voyage,  the  stlpul»ted 
amount  of  property ;  there  was  to  be  no  devta 
tion,  and  the  defendants  were  to  pay  the  amount 
loaned  to  A,  on  the  vesseVs  return,  or  at  the 
expiration  of  18  months,  whichever  should  first 
happen.  The  vessel  not  having  returned  in  18 
months,  a  suit  was  brought  on  the  bond,  to  which 
the  sureties  (A  not  having  been  served  with  pro- 
cess) pleaded,  that  after  the  vessel  sailed,  and 
before  she  reached  C,  the  plaintiff,  in  considera- 
tion of  an  additional  premium,  agreed  with  the 
defendants,  as  sureties  of  A,  that  the  vessel  might 
proceed  firom  Madeira  to  the  Canaries  and  otSer 
porte,  and  from  thence  to  a  port  in  the  United 
States,  and  that  the  vessel  proceeded  on  the  voy- 
tige  last  mentioned,  a^d  was  then  prosecuting*  it 
with  reasonable  despatehi  and  had  not  returned  to 
the  United  States.  On  demurrer,  held  that  the 
new  agreement  with  the  sureties  did  not  vary  the 
terms  of  the  original  contract  any  further  than  to 
prevent  the  plaintiff  from  taking  advj^nUffe  of  a 
deviation  from  tiie  voyage  mentioned  in  the  con- 
dition of  the  bond,  imagara  Insurance  Company 
V.  Searle,  2  Hall,  22. 

64.  In  a  bond  for  (10,000  on  goods  on  board  the 
brig  S.  from  Boston  to  St.  Petersburgh  and  back, 
there  was  a  clause  that  the  brig,  on  both  passages, 
was  to  have  on  board,  in  goods,  the  amount  lent. 
There  was  also  a  memorandum,  made  at  the  time, 
but  not  referred  to  in  the  bond,  that  the  bills  of  la- 
ding dhould  be  indorsed  to  the  obligees,  as  collateral 
security.  The  brig  was  lost  on  the  return  voyage, 
having  goods  on  board  of  the  value  of  ^,0(m)  on- 
ly, in  a  suit  on  the  bond  —  the  obligees  claiming 
910,000  —  it  was  held  that  having  on  board  goods 
to  that  amount,  and  indorsing  the  bills  of  ladinff^ 
were  not  conditions  precedent,  the  omission  or 
which  would  justify  a  recovery  in  toto ;  but  that 
the  obligees  should  recover  the  difference  between 
the  sum  lent  and  the  sum  on  board  when  the  loss 
happened.  Franklin  Ins.  Co.  v.  Lor^, 4  Mason, 248. 

65.  The  words  "  lost  or  not  lost,'*  if  omitted, 
may  be  supplied  by  other  equivalent  expressions, 
so  as  to  impose  the  risk  on  the  obligee.  Atlantie 
Ins.  Co.  V.  Canard,  4  Wash.  C.  C.  602. 

66.  A  loan  '<  upon  the  goods  to  the  amount  of 
the  loan,  laden  or  to  be  laden  on  board,  or  which 
may  be  laden  on  board  at  any  time  during  the 
voyage,"  gives  the  lender  only  a  lien  on  the  home- 
ward cargo,  which  will  be  postponed  to  a  claim  of 
the  United  States  on  the  obligor,  ib. 

67.  But  delivery  to  the  obligee  of  the  homeward 
bill  of  lading,  after  the  ship's  arrival,  converts  his 
equitable  into  a  legal  interest,  ib. 

68.  No  fraud  practised  by  the  borrower,  or  his 
agents,  can  affect  Ihe  validity  of  the  bond,  if  the' 
lender  do  not  participate  therein,  ih. 

See  Admiraltt,  78 — 80. 
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I.  Generally. 
II.  Plan  and  Survey, 

III.  Road. 

IV.  Rivers,  Streams,  Creeks,  Sm. 
y.  Ponds,  LakeSf  Sea  Skore^  dk«. 

VI.  Evidence. 

I.  Generally. 
1.  Boundaries,  fixed  and  established  by  compact 
between  nations,  become  conclusive  upon  the  sub« 
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jects  and  ciliseoi  of  those  nattone,  and  bind  their 
rights.    Per  Story,  J.  Poofc  ?.  Fk^^er,  11  Fet.  209. 

2.  The  description  of  boundaries  in  a  deed  is  to 
be  taken  most  strongly  against  the  grantor.  Mar- 
tkaU  Y.  J>tile8f  8  Conn.  369.  CarroU  y.  J^onoood, 
5  Har.  &  J.  163. 

3.  The  word  "  between  "  ezclades  the  termini. 
Revere  v.  Leonardy  1  Mass.  91. 

4.  In  running  out  patents,  a  line  "  northward/' 
&c.,  means  a  line  due  north,  &c.  Jackson  v. 
EeeveSf  3  Caiues,  293. 

5.  So  the  term  **  northerly,"  where  there  is  no 
object  mentioned  to  direct  the  inclination  of  the 
course  towards  the  east  or  west.  Brandt  y.  Og- 
den,  1  Johns.  166. 

6.  The  proprietors  of  adjacent  lands  are  tenants 
in  common  of  the  common  boundary  line  ;  and  a 
fence  erected  on  the  line  is  a  fixture,  in  which  they 
haye  an  undivided  interest,  and  for  the  remoyal  of 
which  neither  can  maintain  trespass  affainst  the 
other.     Gibeon  y.  Vaughnj  2  Bailey,  389. 

7.  A  "  line,*'  in  surveying  and  dividing^  grounds, 
means,  prima  faciei  a  mathematical  line,  without 
breadth  ;  yet  this  theoretic  idea  of  a  line  may  be 
explained,  by  the  facts  referred  to  and  connected 
with  the  division,  to  mean  a  wall,  a  ditch,  a  crook- 
ed fence,  or  a  hedge— r a  line  having  breadth.  Ba- 
ker y.  Talbott,  6  Monr.  183. 

8.  A  course  ^iven  from  corner  to  corner  is,  pri- 
ma faeie^  to  be  intended  a  right  line  ;  yet  this  may 
be  explained,  by  other  matters  in  the  case,  to  be  a 
curved  line.  6aker  v.  Talboty  6  Monr.  182.  See 
Lyon  V.  RosSy  1  Bibb,  466. 

9.  By  the  use  of  the  term  "  about,"  in  describing 
the  length  of  line  in  a  deed  of  conveyance,  it  is 
understood  that  exact  precision  is  not  intended ; 
but  if  the  place  where  the  monument  stood,  by 
which  the  distance  was  controlled  and  determinea, 
cannot  be  ascertained,  the  grantee  must  be  limited 
to  the  number  of  rods  or  feet  given.  CuUs  v. 
Kingf  5  Greenl.  482.  See  Furinton  v.  Sedgley^  4 
Greenl.  286. 

10.  Where  the  boundaries  mentioneo  in  a  deed 
of  conveyance  are  inconsistent  with  each  other, 
those  are  to  be  retained  which  best  subserve  the 
prevailing  intention  manifested  on  the  face  of  the 
deed.  Gates  y.  Leieis,  7  Verm.  511.  Jackson  y. 
SpraguCy  Paine,  494. 

11.  Where  plats  are  returned,  without  any  actu- 
al survey  made,  and  grants  made  pursuant  to  them, 
the  general  rule  of  construction  is,  that  the  most 
material  and  most  certain  calls  shall  control  those 
that  are  less  certain  and  less  material.  Jfewsom  v. 
Pryor.  7  Wheat.  7.  See  Thomas  y.  Godfrey,  3 
Gill  &.  Johns.  142. 

12.  The  least  certainty  in  the  description  of 
land  in  deeds  must  yiela  to  the  greater  certainty, 
unless  the  apparently  conflicting  descriptions  can 
be  reconciled.  Benedict  v.  Gayunrd,  11  Uonn.  3K35. 
See  Massie  v.  Watts,  6  Crancn.  148.     Cudney  y. 

^  Early,  4  Paige,  209. 

*  13.  In  locating  a  deed  upon  the  ground,  the  rule 
is  to  rely,  1.  On  the  actual  lines  originally  sur- 
veyed ;  i.  On  lines  run  from  acknowledged  calls 
or  corners;  3.  On  lines  run  according  to  the 
course  and  distance  named  in  the  deed.  Avery  v. 
Baum,  Wright,  576. 

14.  What  are  boundaries  described  in  a  deed  is 
a  question  of  law.  The  place  of  boundaries  is  a 
matter  of  fact.  Doe  v.  Paine,  4  Hawks,  64!  See 
Cockrdl  y.  M'Quinn,  4  Monr.  68.  Hurley  y. 
Morgan,  1  Dev.  &  Bat.  425. 

15.  Where  the  boundaries  of  land  are  fixed, 
known,  and  unquestionable  monuments,  although 
neither  courses,  nor  distances,  nor  the  computed 
contents  correspond,  the  monuments  must  govern. 
Pemam  v.  fVead,  6  Mass.  131.  Howe  y.  Bass,  2 
Mass.  380.    Folgeryr,  Mitchell,  Z?ick.40\.    Brim- 


mer y.  Proprietors  ef  Long  Wharf,  5  Pick.  135 
MCoy  y.  Galloway,  3  Ham.  282.    AUhire  v.  Hvlse, 

5  Ham.  534.  Wright,  176.  &mUhy.Dodge,2}^ 
Hamp.  303.  Jackson  v.  Ives,  9  Cow.  661.  Doe  v. 
Thompson,  5  Cow.  371.  Jackson  v.  Frost,  5  Cow. 
346.  Baxter  v.  EveU,  7  Monr.  333.  WUkerspoon 
y.  BlanKS,  1  Taylor,  110.  Jackson  y.  Camv,  1 
Cow.  605.  Jackson  v.  Moore^  6  Cow.  706.  Jack- 
son v.  Widger,  7  Cow.  723.  Furinton  v.  Sedgley, 
4  Greenl.  Sd6.  Bplden  v.  Seymour,  8  Conn.  19. 
CuU  y.  Barker,  3  Fairf.  325.  Dogan  v.  Seekrigkt, 
4  H.  &  M.  125.  Shaw  v.  Clements,  I  Call,  429. 
Herbert  v.  Wise,  3  Call,  239.  Baker  v.  Seekrigkt, 
1  H.  &  M.  177.  Bradford  v.  HiU,  1  Hay  w.  22. 
Wendell  v.  Jaekson,  8  Wend.  183.  Bvford  v. 
Cox,  5  J.  J.  Marsh.  578.  Thomherrv  v.  CkurchiU^ 
4  Monr.  32.  MJfeill  v.  Massey,  3  Hawks,  91. 
Cherry  v.  Slade,  3  Murph.  88.  Preston  v.  Bow- 
mar,  2  Bibb,  493.  S.  C.  6  Wheat.  582.  Simms 
v.  Baker,  Cooke,  146.  MPherson  v.  Foster,  4 
Wash.  C.  C.  15.  Calhoun  v.  Hall,  2  Har.  & 
M'Hen.  416.     ChartAerlaine  v.  Crawford,  1  Har. 

6  M'Hen.  355.  Woods  v.  Ktnnedy,  5  Monr.  175. 
Proprietary  v.  Jenings,  1  Har.  &  M'Hen.  138. 
Jackson  v.  Wendell,  5  Wend.  147.  Hickman  v. 
Tait,  Cooke,  460.  Blount  v.  Medlin,  2  Overt.  200. 
Carroll  v.  J^urwood,S  Har.  &  J.  163.  Hammond 
y.  Ridgely,  5  Har.  A  J.  2.55.  Howard  v.  Moale,  8 
Har.  &  J.  260.  Morrison  v.  Cogkill,  Pr.  Dec.  98S. 
Thomas  v.  Godfrey,  3  Gill  <&  Johns.  142. 

16.  A  line  is  to  be  extended  to  reach  a  boundary 
in  the  direction  called  ibr,  disregarding  the  dis- 
tance. WUherspoon  v.  Blanks,  1  Taylor,  110. 
Smith  V.  Murphy,  1  Taylor,  303.  See  Doe  v.  Bos- 
coe,  3  Hawks,  21.     Den  v.  Green,  2  Hawks,  219. 

17.  If  a  vendor  hold  two  tracts  adjoining,  and 
sell  a  certain  quantity  by  metes  and  bounds,  uioogk 
the  deed  call  for  one  tract,  yet  if  the  metes  and 
bounds  run  into  the  other,  the  purchaser  shall  hold 
according  to  the  metes  and  bounds.  Wallace  v. 
MaxweU,  1  J.  J.  Marsh.  447.  See  Mundell  v.  Per- 
ry, 2  Gill  &  Johns.  206. 

18.  Preference  is  said  to  be  given  to  monuments, 
because  they  furnish  greater  certainty  of  descrip 
tion.     See  tne  cases  cited  Ante,  15. 

19.  So  also  because  such  preference  is  most  ben- 
eficial to  the  grantee  *  in  giving  him  more  land. 
Carroll  v.  J^orwood,  5  Har.  &,  J.  163.  See  J^ewsom 
y.  Pryor,  7  Wheat.  10. 11. 

20.  These  monuments  may  be  either  natural  or 
artificial  objects,  as  rivers,  known  streams,  springs, 
or  marked  trees.  Rix  v.  Johnson,  5  N.  Hamp. 
524.  Ifewsom  v.  Pryor,  7  Wheat.  10.  Preston  v. 
Bowmar,  6  Wheat.  582.  M'Coy  v.  Galloieay,  3 
Ham.  284.  Alshire  v.  Hulse,  5  Ham.  534.  M  'hers 
V.  Walker,  9  Cranch.  173.  Jackson  v.  Camp,  1 
Cow.  605.  Den  v.  Wright,  Peters  C.  C.  64. 
Barclay  v.  Howell,  6  Pet.  498.  Reed  v.  Shenck,  3 
Dev.  7o.  A  clearing  is  a  permanent  ohject  within 
the  rule.    Jackson  v.  Widger,  7  Cpw.  723. 

21.  Posts  set  up  at  comers,  between  adjoining 
owners  of  land,  control  tlie  calls  for  course  and 
distance,  and  establish  the  boundary,  where  they 
are  mentioned  and  recognized  in  the  deeds.  Al- 
shire V.  Hulse,  5  Ham.  534. 

22.  But  stakes  are  said  in  North  Carolina  not  to 
be  considered  such  permanent  boundaries  of  land, 
that  they  will  control  the  call  for  course  and  dis- 
tance, being  in  that  state  generally  regarded  as 
imaginary  boundaries.    Reed  v.  Shenck,  3  Dev.  65. 

^.  The  line  of  a  tract  of  land  may  as  well  be 
the  subject  of  a  call  as  a  natural  object.  Carroll 
v.  JV'onoood,  5  Har.  &  J.  163.  Smith  r.  Mi/tj^hy, 
1  Taylor,  308.  It  is  as  certain  as  a  tree.  Penning- 
ton v.  Bordley,  4  Har.  &  J.  457.  ^ 

24.  Where  land  is  described  as  running  a  certain 
distance,  by  measurement,  to  an  ascertained  line, 
though  without  a  visible  boundary,  such  line  will 
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oontrol  the  admeasuremeiit  and  determine  the  ex- 
tent of  the  grant.  Flagg  v.  7%«r*«on,  13  Pick. 
145.  See  Carroll  v.  Kurioood,  5  Har.  d&  J.  163. 
Bides  V.  Tymason,  13  Wajid.  300. 

23.  Where  the  lines  or  courses  of  an  adjoining 
tract,  being  suf&ciently  established,  are  called  for 
in  a  patent  or  deed,  the  lines  shall  be  extended  to 
them  without  regard  to  u 'Stance.  Cherry  v.  Slade, 
3  Murph.  82. 

26.  Wherer  a  patent  calls  for  the  lines  of  anoth- 
er patent,  it  must  stop  at  the  first  intersection  with 
the  latter.     BradOerry  v.  Hooks,  2  Taylor,  1. 

27.  Under  the  Pennsylvania  statute  of  24th 
March,  1785,  directing  the  mode  of  distributing  the 
donation  lands,  the  number  of  the  corner  tree  con- 
trols the  boundaries  in  the  genera]  drail,  in  loca- 
ting the  patent.     Smith  ▼.  Moore,  5  Rawle,  348. 

&.  Lines  actually  marked  must  be  adhered  to, 
though  thev  vary  from  the  course.  M'J^airy  v. 
HiglUour,  2  Overt.  304.  Jfewsom  v,  Pryor.  7 
Wheat.  7. 

29.  The  marked  trees  according  to  which  neigh- 
bors hold  their  distinct  lands,  when  proved,  ought 
not  to  be  dey|rted  from,  though  not  exactly  agree- 
ing with  the  descriptions  of  boundaries  in  the 
conveyances.  Herbert  v.  Wise,  3  Call,  23&,  See 
Baxter  v.  Evett,  7  Monr.  333. 

30.  A  line,  actually  marked  for  the  survey,  is  to 
govern  the  boundary,  although  not  a  right  line 
from  corner  to  corner.  Where  a  line  has  been 
marked  onlv  part  of  the  way,  tlie  boundary  for  the 
residue  of  tne  distance  should  be  a  direct  line  from 
the  termination  of  the  marked  line  to  the  corner 
called  for.  Cowan  v.  Fauntteroy,  2  Bibb,  261. 
Young  V.  Leiper,  4  Bibb,  503.  Thornberry  v. 
ChurckiUf  4  Monr.  29.  Baxter  v.  Evett,  7  Monr. 
333.     See  Buford  v.  Cox.  5  J.  J.  Marsh.  587. 

31.  Where  a  division  fine  between  two  adjoin- 
ing tracts  exists  at  ita  two  extremities,  and  for  the 
■rincipal  part  of  the  distance  between  the  two 
tnusts,  and  as  such  is  recognized  by  the  parties,  it 
will  be  considered  a  continuous  line,  although,  on 
a  portion  of  the  distance,  there  is  no  improvement 
or  division  fence.  RoekweU  y.  AdMns,  6  Wentf 
467. 

32.  The  lines  of  a  survey,  as  marked  by  the 
original  surveyor,  (in  generalconformtty  to  the  pat- 
ent courses  and  distances,)  must  be*  taken  as  the 
true  boundary,  the  whole  distance,  or  so  far  as  they 
can  be  discovered.  If  the  lines  were  never  mark- 
ed, or  have  been  efSaced,  and  their  actual  position 
cannot  be  found,  the  patent  courses  (so  far^  must 
govern.  Dim-mitt  v.  Lashbrook,  2  Dana,  2.  See 
Lyon  V.  Ross,  1  Bibb,  466. 

33.  Or  if  the  corners  are  given,  a  right  linte,  from 
corner  to  corner,  must  be  pursued.  Lyon  v.  Ross, 
1  Bibb,  466.  But  whether  the  lines  were  ever 
marked,  and  if  so,  where,  are  questions  oTfact  to 
be  proved  aud  determined  by  a  jury,  and  not  mere 
questions  of  law,  to  be  decided  by  the  judge.  Dim^ 
mitt  V.  Lashbrook,  2  Dana,  2. 

34.  Where  no  corner  was  ever  made,  and  no 
lines  appear  running  from  the  other  corners  to- 
ward tne  one  desired,  the  place  where  the  courses 
and  distances  will  intersect  is  the  corner.  If,  how- 
ever, a  marked  line  can  be  found,  it  shall  be  pur- 
sued as  far  as  may  be  done  ;  but  if  it  does  not  extend 
to  the  intersection,  then  the  course  of  the  patent 
shall  be  taken  until  the  intersection  is  made.  Jfis- 
hart  V.  Cosby,  1  Marsh.  382.  Thornberry  v. 
Churchill,  4  Monr.  29. 

35.  The  calls  of  one  line  of  a  survey  are  '*  to  be- 

frin  at  a  white  oak,  black  gum,  and  two  beeches, 
ower  corner  to  Walter  ET  Strong's  12,000  acre 
survey,  running  with  his  line,  and  the  coarse 
thereof,  S.  12  £.  970  poles  to  an  ash  and  beech :" 
Strong's  corner  is  established,  but  the  line  was 
not  run  when  the  survey  was  made,  nor  was  this 


line  of  this  survey  ran;  and  the  corner  called  fo? 
is  not  identified.  The  line  must  be  run  direct  to 
Strong's  comer,  and  then  continue  the  same  course 
till  it  intersects  the  next  line  of  the  survey,  al 
though  this  coarse  differa  from  the  course  called 
for  in  Strong's  and  in  this  survey.  Broion  v.  Hob- 
son,  3  Marsh.  382. 

36.  Where  there  is  a  known  and  well  ascertain- 
ed place  of  beginning,  in  the  description  in  a  deed, 
that  must  govern,  and  the  grant  be  confined  within 
the  boundaries  given.    Jackson  v.  Wilkinson,  17 

'  Johns.  146.    Jackson  v.   Wendell,  5  Wend.   142. 
8  Wend.  183.    Jackson  v.  Frosty  5  Cow.  346. 

37.  But  the  beginning  corner  in  the  plat  or  cer- 
tificate of  survey  has  no  greater  dignity  than  any 
other  corner.     Pearson  v.  Baker,  4  Dana,  322. 

38.  The  rule,  that  monuments  control  in  boun- 
daries, is,  however,  not  inflexible ;  and  in  a  case 
where  no  mistake  could  reasonably  be  supposed  in 
the  courses  and  distances,  the  reason  of  the  rule 
was  held  to  fall,  and  the  rule  itself  was  not  applied. 
Davis  V.  Rainsford,  17  Mass.  207.  Thus  a  nne  of 
"  one  foot  and  three  inches,'*  in  describing  land  on 
one  of  the  main  streets  of  Boston,  was  held  to  con- 
trol the  boundary  mentioned,  ifr. 

39.  A  conveyance  by  metes  and  bounds  will 
carry  all  the  land  included  within  them.  Belden 
V.  Seymour,  8  Conn.  19.  Howe  v.  Bass,  2  Mass. 
380.  Pemam  v.  Wead,  6  Mass.  131.  Jackson  v. 
Ives,  9  Cow.  661.  Mundell  y.  Perry,  2  Gill  & 
Johns.  206.  Although  it  be  more  or  less  than  is 
stated  in  the  deed.  Butler  v.  Widger,  7  Cow.  723. 
Jackson  v.  Sprague,  Paine,  494.  See  Jackson  v. 
Ogden,  7  Johns. ^38. 

40.  Where  a  tract  of  land  was  conveyed  by  both 
courses  and  distances,  and  bounds,  and  the  grantee 
conveyed  the  land  by  courses  and  distances  only, 
omitting  the  bounds;  held  that  the  conveyanco 
passed  the  title  to  the  whole  tract,  and  that  the 
vendee  was  not  confined  to  the  courses  and  dis- 
tances,   fforris  v.  Patten,  4  Har.  &  M'Hen.  508. 

41.  Where  the  quantity  of  land  is  mentioned 
only  as  part  of  the  description,  it  must  yield  to  a 
location  by  certain  boundaries.  Powell  v.  Clark, 
5  Mass.  3o7.  Jackson  v.  Barringer,  15  Johns.  471. 
Belden  v.  Seymour,  8  Conn.  19.  Large  v.  Penn,  6 
S.  &,  R.  488.  See  Jackson  v.  Defendorf,  1  Caines, 
493.  Mann  v.  Pearson,  2  Johns.  37.  Smith  v. 
Evans,  6  Binn.  102.  Smith  v.  Dodge,  2  N.  Hamp. 
303.  Jackson  v.  Sprague,  Paine,  494.  BarksdaU 
V.  Toomer,  Harper,  jSO.  Perkins  v.  Webster,  2 
N.  Hamp.  287.  • 

42.  Where  a  party  agreed  to  convey  a  tract  of 
land,  described  as  containing  a  certain  quantity, 
and  by  boundaries,  he  shall  convey  according  to 
the  boundaries,  and  cannot  withhold  any  excess 

'in  quantity.     Eubank  v.  Hampton,  1  Dana,  343. 

43.  A  conveyed  to  B,  b^  deed,  a  certain  piece  of 
land  by  specim;  boundaries,  and  then  added  "  It 
being  the  same  land  given  by  my  mother  to  him, 
the  said  B,  by  her  last  will  and  testament,  said 
land  containing  about  five  acres."  The  devise  in 
the  will  was  of*'  a  piece  of  plain  land,  of  about  four 
or  five  acres,  laying  a  little  north-westwardly  from 
the  aforesaid  lots,  and  reaching  back  to  a  ditch." 
Held  that  the  latter  clause  did  not  control  the 
specific  boundaries  in  the  deed,  even  supposing  the 
will  would  admit  of  narrower  limits,  or  was  of 
doubtful  construction.  Howell  v.  Saule,  5  Mason, 
410. 

44.  Whefe  a  grant  calls  for  a  stake  at  a  given 
distance,  and  it  is  proved  that  a  white  oak,  one 
hundred  and  thirty-four  poles  beyond  the  diatane« 
called  for,  was  marked  as  the  corner,  it  was  held 
that  the  white  oak,  though  not  .called  for  in  the 
grant,  was  the  true  corner  of  the  grant.  Holland 
V.  Overton,  4  Yerg.  4iS2.     Peck,  J.,  dissenting. 

45.  The  line  or  the  town  of  Dresden  being  de- 
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Bcribed,  in  the  act  of  incorporation,  at  rxmning  a 
north-north-east  course,  including  the  whole  of  a 
certain  farm,  wiien  in  truth  that  course  would  not 
include  the  whole  farm,  it  was  held  that  the  line  of 
the  farm  should  prevail,  as  being  the  more  certain 
monument,  and  more  evident^  intended  by  the 
legislature.     Coie  v.  TAavsr,  3  ureenl.  71. 

46.  If  a  conveyance  of  land  refer  for  its  bounda- 
ries to  monuments  not  actuall  v  ezistine  at  the  time, 
and  the  parties  afterwards  deliberately  erect  the 
monnments  as  and  for  those  intended,  they  will  be 
bound  by  them  in  the  same  manner  as  if  erected 
before  the  conveyance.  Lemed  y.  Morrill,  2  N. 
Hamp.  197.  Keniuboc  Purchase  v.  TY^ony,  1 
Greenl.  219.  Waterman  v.  Johnson,  13  Pick.  267. 
Makepeace  v .  Bancroft,  1 2  Mass.  469.  See  Davis  v. 
Rainsford,  17  Mem.  2L2. 

47.  Where  there  are  no  monuments,  the  land 
must  be  bounded  by  the  courses  and  distances 
named  in  the  patent  or  deed.  Cherry  v.  Slade,  3 
Murph.  62.  M*iver  v.  Walker,  4  Wheat.  444. 
Hammond  v.  Ridgely,  5  Har.  &  J.  254.  Howard 
T.  MoaU,  2  Har.  &.  J.  267.  Chinoweth  v.  Haskell, 
3  Pet.  96. 

48.  So  where  monuments  that  once  existed  are 
gone,  and  their  places  cannot  be  proved ;  the  coarse 
and  distance  being  named  in  the  deed.  Preston 
▼.  Bowmar,  2  Bibb,  493. 

49.  So  where  monuments  are  named,  but  are 
not  distinguishable  from  others  of  the  same  kind. 
Chmou>eth  v.  HaskeU,  3  Pet.  96. 

50.  But  resort  is  not  to  be  had  to  the  course  and 
distance,  if  the  place  of  a  comer  called  for  can  be 
nearly  asoertaiiied,  and  the  distance  given  would 
carry  the  line  beyond  the  space  within  which  it  is 
found  that  the  comer  must  have  stood.  In  such 
case  the  jury  would  be  authorized  to  carrjr  the  line 
only  to  the  farthest  point,  beyond  wmch  they 
should  believe  the  corner  did  not  stand.  Reid  v. 
Langford,  3  J.  J.  Marsh.  420. 

5lT  On  a  question  of  boundary,  the  course  of  the 
last  line  is  to  be  extended  according  to  the  mag- 
netic meridian,  at  the  date  of  the  deed,  and  not  the 
true  meridian.     Yow%g  v.  Leiper,  4  Bibb,  503. 

52.  A  mistake  in  one  course  does  not  raise  a 
presumption  of  a  mistake  in  another  course.  Bry^ 
an  v.  BeekUy,  6  Litt.  93. 

53.  When  the  boundaries  of  land  described  in  a 
<leed  cannot  be  established  by  reference  to  known 
monuments,  and  the  courses  and  distances  cannot 

^)e  reconciled,  there  is  no  universal  rule  which  re- 
quires that  one  of  these  should  yield  to  the  other ; 
but  either  may  be  preferred,  as  shall  best  comport 
with  the  manifest  intent  of  parties,  and  with  the 
circumstances  of  the  case.  Loring  v.  J{orton,  8 
Greenl.  61.  &aiiiiiMin  v.  Sawyer,  4  Greenl.  429. 
Preston  v.  Bowmar,  2  Bibb,  49^1  But  see  Pearson 
V.  Baker,  4  Dana,  322. 

54.  Three  of  the  comers  of  a  survey  of  four 
lines  are  found ;  at  the  fourth  there  never  was  a 
corner  marked,  and  the  patent  calls  for  no  corner, 
but  barely,  in  approaching  the  corner,  calls  for 
260  poles  on  the  line  of  another  survey.  To  run 
the  two  lines  from  the  corners  found,  to  their  in- 
tersection, by  course,  and  there  to  fix  the  comer, 
the  line  of  260  poles,  named  in  the  patent,  would 
be  extended  far  longer  than  that  number  of  poles. 
The  line  must  be  terminated  at  that  distance ;  and 
the  course  of  the  next  line  must  yield  to  the  dis- 
tance oalled  for  on  the  line  of  the  adjoining  survey ; 
and  from  the  termination  of  that  distance,  a  line 
■rest  run  direct  such  a  course  as  will  strike  the 
next  known  comer.  Calvert  ▼.  Fitzgerald,  6 
Litt.  391. 

55.  Where  a  call  in  a  grant  was  "  ranning  N. 
45  deg.  W.  390  poles  to  a  black  oak  near  his  (the 
grantee's)  own  line,"  and  the  black  oak  could  not 
be  found,  nor  the  place  where  it  stood  be  proved,  it 


was  held  that  the  word  near  would  not  cany  the 
line  30  poles  furllier,  to  reach  another  tract  of  the 
ff  ran  tee  8 ;  but  it  must  be  stopped  at  the  end  of  the 
distance  mentioned  io  the  grant.  Harry  v.  Gra- 
ham, 1  Dev.  &  Bat.  76. 

56.  Where  a  grant  of  a  tract  of  land  described 
it  as  lying  on  the  east  side  of  Chesapeake  Bay.  and 
on  the  south  side  of  a  ri^er  in  said  bay  called  St. 
Michael's  River,  next  ad^ining  the  land  of 
H.  M.,  beginning  at  the  said  H.  M?s  northernmost 
bounded  oak,  running  north-east  and  by  north  up 
the  river,  and  for  breadth  175  perches,  to  a  marken 
pine  by  a  marsh,  bounding  on  the  east  by  a  line 
drawn  south  and  by  east  from  the  said  pine  for 
length  320  perches,  on  the  south  bv  a  line  drawn 
south-west  and  by  south  for  breadtn  from  the  end 
of  the  south  and  by  east  line  until  it  Intersect  ft 
parallel  drawn  from  the  land  of  H.  M.,  on  the  wect 
with  said  land  and  parallel,  on  the  north  with 
said  river,  containing,  &c.  Held  that*  the  said 
tract  be  located  from  its  beginning  to  the  place 
where  the  second  bounder  thereof  stood,  and  from 
such  place,  according  to  the  course  and  distance 
expressed  in  the  grant,  running  320  ^rches  to  the 
end  of  the  second  line,  accoroing  to  such  course 
and  distance,  and  from  thence  according  to  the 
course  and  distance  expressed  in  the  graut  for  the 
third  line^  to  the  place  where  the  third  line  shall  in- 
tersect with  a  parallel  drawn  from  II.  M.'s  land, 
and  from  thence  according  to  the  ffrant,  to  the  be* 
ginning,  (the  jury  finding  from  the  evidence  tlie 
place  where  the  second  bounder  stood,  and  where 
the  third  line  intersected  with  the  parallel,)  al- 
though such  location  runs  the  tract  across  the 
land  of  H.  M.  Gibson  v.  Smith,  1  Har.  6l  J. 
253. 

57.  Where  a  grant  of  land  contained  the  fbllow- 
descriptions,  beginning  at  a  bounded  while 
standing  about  fXi  perches  on  the  east  side  of 

Anteeatum,  running  north,  &c.,  (twelve  courses,) 
then  south  84  degrees  west,  243  perehes,  to  the  end 
of  72  perehes  on  the  fourth  line  ef  Good  LmcU,  then 
JMth  said  land  reversed  south  ^  degrees  west,  73 
^rches  ;  south  82  degrees  west,  46  perches  ;  north  56 
degrees  west,  75  perehes ;  then  south  73  degrees 
west,  20  perches.  Held  that  the  true  location  of 
the  grant  was  to  run  tlie  course  south  28  degrees 
west,  73  perches,  reversed  with  Good  Luck,  then 
course  and  distance  according  to  the  expressions  in 
the  grant.    Kirkpatrick  v.  Kyger,  1  Har.  dbJ.298. 

58.  The  rectangular  figure  will  be  preserved  In 
preference  to  any  other  in  fixing  locations.  MassU 
V.  WatU,  6  Granch,  148.  See  Holmes  v.  TVoirf, 
7  Pet  171. 

59.  '^  Seventy  acres,  being  and  lying  in  the 
south-west  corner  "  of  a  section,  is  a  good  descrii^ 
tion,  and  the  land  will  lie  in  a  square,  ffalsh  v. 
Ruiger,  2  Ham.  327.  See  CockreO,  v.  ^QirniM, 
4  Ittonr.  63. 

II.  Plan  and  Survey. 

60.  A  mistake  in  the  calls  of  a  patent  ma^  be 
corrected  by  reference  to  the  plat  and  certificate 
of  survey.  The  survey  is  a  matter  of  record,  and 
of  equal  dignity  with  the  patent.  Steele  v.  Taylor, 
3  Manh  sSfi. 

61.  The  plat  is  a  necessary  part  of  the  survey- 
or's report  required  by  law,  and  it  is  therefore 

{>roper  evidence  in  ascertaining  the  position  of  the 
ana,  and  what  is  included,  and  may  serve  to  setr 
tie  the  figure  of  a  survey,  and  correct  mistakee. 
Mexander  v.  Idvdy,  5  Monr.  160. 

&l.  Surveys  may  be  used  to  aid  in  supplying 
omissions,  or  in  correcting  mistakes  in  patents. 
Bruce  v.  Taylor,  2  J.  J.  Marsh.  160. 

63.  Where  lines  are  laid  down  on  a  map  or 
plan,  and  are  referred  to  in  a  eonveyanoe  of  land, 
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tiM  «ovneB,  diftaaoe*,  and  other  partioulan  ap- 
pearing on  auoh  plan,  are  to  be  as  much  consid- 
ered the  true  description  of  the  land  conveyed  as 
they  would  be.  if  expressly  reeited  in  the  deed. 
Davis  ▼.  Rainsford,  17  Miss.  Sll.  See  IjiaU  ▼. 
Ho^nd,  14  Mass.  149.  Kmiuhc  Purekmse  v.  Tif- 
fany,  1  Greenl.  Sia 

64.  A  conveyance  of  land,  deseribed  as  a  tract 
surveyed  to  a  particular  person,  passes  all  within 
the  bounds  of  the  survey.  It  is  in  fact  a  convey- 
ance by  reftrence  to  courses  and  distances,  or 
notes  and  bounds,  which  are  as  operative  to  define 
the  subject  of  the  grant,  as  if  they  were  included 
in  the  deed.  Per  Gibson,  C  J.  Jimutrong  v. 
Boyd,  3  Pennsyl.  459. 

65.  Where  land  is  coBveyed  by  deed  referring 
to  a  plan,  between  which  and  the  original  suivey 
there  is  a  difference  in  the  locatioa  di  lines  and 
monuments,  the  lines  and  monuments,  originally 
marked  as  such,  aie  to  govern,  however  they  may 
differ  from  those  represented  on  the  plan.  Ripley 
v.  Barry f  5  Qreenl.  24.  Brown  v.  Gay,  3  Greenf. 
136. 

66.  If  the  plan  and  the  monuments  made  by  an 
original  survey  of  a  tract  of  land  do  not  corre- 
spond, tiis  monuments  are  to  be  resorted  to,  in 
order  to  ascertain  the  true  location.  Eamond  v. 
Torbox,  7  Greenl.  61. 

67.  And  if  the  monuments  were  made  bv  one 
•iirveyor,  and  the  plan  drawn  afUnoardt  by  an- 
other, and  the  plan  alone  is  referred  to  in  the 
deed  of  convevance,  yet  the  monuments  govern 
and  control  the  plan.  Esmond  v.  TorSox,  7 
Oreeni;  61.     Seel  Shepley,  329. 

6H.  If  a  patent  refer  to  a  plat  annexed,  and  if, 
in  thflt  plat,  a  watercourse  be  laid  down  as  run- 
ring  through  the  land,  the  tract  must  be  so  sur- 
Teyed  as  to  include  the  watercourse,  and  to  con- 
form, as  neariy  as  may  be,  to  the  plat,  although 
the  lines,  thus  run,  do  not  correspond  with  the 
courses  and  distances  mentioned  in  the  patent; 
and  although  neither  the  certificate  of  survey  nor 
the  patent  tolls  for  the  watercourse.  M'lvor  v. 
WaUcer,  4  Wheat.  444.  ' 

69.  Where  a  survey  is  referred  to  in  a  deed,  the 
grantee  takes  in  conformity  thereto,  though  the 
Donndartes  mentioned  in  the  deed  would  naturally 
exclude  the  land  included  in  the  survey.  Lunt  v. 
Holland,  14  Mass.  149. 

70.  Where  lots  have  been  granted,  designated 
by  number,  according  to  a  plan  referred  to,  which 
has  resulted  from  an  actual  survey,  the  lines  and 
corners  made  and  fixed  by  that  survey  are  to  be 
respected  as  determining  the  extent  and  bounds 
of  the  respective  lots.  Pike  v.  Dyiks,  2  Greenl. 
213. 

71.  Where  the  call  in  a  certificate  of  survey  is 
to  a  tree,  as  the  beginning  tree  of  another  tract 
of  land,  the  party  need  cHily  to  prove  it  to  be  the 
tree  called  for,  and  is  not  obliged  to  prove  also 
thai  it  is  the  beginning  or  other  tree  of  the  land 
of  which  it  is  described  to  be  a  boundary.  Bore- 
in  f(  V.  Singeryy  4  Har.  &  M'Hen.  396. 

72.  If  a  certificate  of  survey  calls  for  a  tree 
standing  on  the  line  of  another  tract  of  land,  and 
the  tree  can  be  proved,  the  party  may  run  to  it, 
though  it  shouM  appear  that  the  tree  does  not 
stand  in  the  line  described.  Boroing  v.  Sitigory, 
4  Har.  A  M*Hen.  398. 

73.  Where  a  survev  has  been  made  on  a  war- 
!*ant,  and  returned,  eafling  for  an  adjoining  survey, 
as  one  of  its  boundaries,  the  title  of  the  warrantee 
will  extend  to  such  adjoining  survey,  altkangh  the 
line  actually  run  and  marked  on  the  ground  may 
be  a  few  perches  from  the  line  of  suclt  adjoining 
survey.    Martx  v.  HartUyj  4  WatU,  261. 

74.  The  United  States,  in  providing  for  the  sur- 
vey of  the  public  domain^  established  the  riile^ 


that  sooHoms  of  lands  should  be  held  to  contain  the 
exact  quantity  returned  by  the  surveyor  general ; 
so  that  the  corners  of  sections  fixed  by  such  sur- 
vey, cannot  be  ramoved.  WalUrs  v.  Commons^  2 
Porter,  38. 

75.  In  the  case  of  jsccions,  the  government  has 
arranged  their  boundaries,  marked  their  lines  and 
comers,  and  declared  the  contents ;  and  the  pur- 
ohaser  of  an  entire  section  takes  all  witfatn  those 
limits,  be  it  more  or  less  than  the  quantity  re- 
turned by  the  surveyor ;  but  in  the  purchase  of  a 
less  quantity  Uian  a  section,  ^as  between  tlie  sev- 
eral holders  of  a  section,)  the  contents  of  such 
several  parts  must  be  determined  by  reference  to 
the  entire  section ;  and  the  purchaser  of  a  half  oi 
quarter  section  is  entitled  to  one  half  or  one  quar- 
ter of  whatever  the  seotion  contains,  in  such 
case,  the  half«mile  posts  or  corners  are  to  be  placed 
equidistant  between  the  corners  of  a  section ;  for 
these  half-mile  posts  are  not  definitively  fixed  by 
law,  as  in  the  case  of  section  corners.  Walters  v. 
C^mmonsj  2  Porter,  38. 

f6.  But  where  tlie  objects  are  fixed  by  law  for  the 
corners  of  quarter  sections,  and  can  be  found,  they 
must  determine  the  boundbaries.  Johnson  v.  Oro- 
sham,  5  Dana,  543. 

77.  The  lines  of  an  elder  survev  will  prevail  over 
thoseof  a  junior  survey,  where  they  interfere  with 
each  other.    Dorsey  v.  Hamnumdj  I  Har.  &  J.  201 . 

78.  An  actual  survey  is  evidence  of  the  land 
granted,  although* the  calls  of  the  grant  do  not 
cover  any  part  of  the  land.  Gamer  v.  JforriSy  1 
Terg.62. 

79.  Where  a  grant  for  1280  acres  of  land  was 
dated  in  1794,  and  called  to  begin  **  a  quarter  of  a 
mile  above  the  mouth  of  a  creek  at  an  ash  on  the 
bluff  of  the  river,**  and  in  1806  the  land  was  re- 
surveyed,  the  surveyor  beginning  at  the  ash  on 
the  bluff,  which  was  newly  marked,  and  on  actual 
admeasurement  the  ash  was  ^und  to  be  96  poles 
from  the  mouth  of  the  creek,  it  was  held  that  this 
was  the  beginning  corner  of  the  tract,  although  it 
could  not  oe  proved  that  it  was  marked  at  the  be- 
ginning corner  upon  the  original  survey.  Gamer 
V.  J^orriSf  1  Yerg.  62. 

80.  A  survey  of  a  town  by  commissioners  ap- 
pointed for  that  purpose  by  the  legislature,  is  con- 
clusive as  to  the  boundaries  of  &ts.  MKean  v. 
Tait,  1  Overt.  199. 

81.  The  line  run  by  the  commissioners  of  Ten- 
nessee in  February,  1784,  is  the  true  continental 
line,  and  cannot  be  disputed  by  individuals.  Folk 
V.  Gentry,  1  Overt.  269. 

82.  G.,  in  1770,  surveved  and  took  a  patent  for 
a  tract  of  160  acres  of  land,  the  lines  of  which 
were  all  surveyed,  except  two,  which  were  the 
lines  of  A.  H.,  under  a  former  patent,  and  which 
formed  a  small  angle,  containing  26  acres.  These 
two  lines  in  the  survey  and  patent  of  G.  were 
thus  described:  —  "  Thence,  along  A.  H.'s  line, 
188  poles  to  the  beginning. '  This  survey  and 
patent  were  good,  and  entitted  G.  to  a  preemption 
in  the  26  acres.    SUvtr  v.  GiUis,  3  Call,  417. 

83.  A  surveyor  may,  by  protraction  in  making 
out  his  plat  and  certificate,  throw  off  lines  to 
make  the  proper  cuantity.  In  such  case,  the  court 
will  not  pursue  tne  marked  lines  over  the  land 
excluded  and  protracted  off.  Bishop  v.  AmM, 
Peck,  366. 

84.  If  the  surveyor,  at  the  time  of  surv((ying  a 
junior  tract  of  land,  run  the  elder  adjoining  traots 
without  regard  to  the  calls  therein,  or  eorreotiag 
the  variation,  then,  to  ascertain  the  beginning  <» 
the  junior  tract  at  anv  future  period,  the  elder 
tracts  must  be  run  without  regard  to  the  calls 
therein,  or  any  allowance  for  variation.  Webb  v. 
Beard,  1  Har.  <&  J.  349. 

85.  An  entfy  iqay  be  given  ip  eyidepce  to  fix 
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the  boundaries  of  a  survey.  Smith  v.  Buekannon, 
2  Overt.  305. 

ti(i.  Where  but  one  line  of  a  survey  in  the  form 
of  a  parallelogram  is  marked,  and  two  corners 
made,  but  tlie  line  is  considerably  too  long,  the 
third  and  fourth  lines  must  be  run.  The  courses 
and  distances  called  for  in  the  ffrant,  and  the 
fourth  line,  made  to  close,  disregarding  the  course. 
M'Jfuiry  V.  Hightour,  2  Overt.  302. 

87.  It  is  the  custom  of  surveyors,  where  tlie 
first  boundary  cannot  be  found,  to  go  to  the  sec- 
ond known  boundary,  and  reverse  Uie  course  the 
number  of  perches  in  the  certificate.  Proprietary 
V.  Jenings,  1  Uar  &  M'Hen.  139.  See  Thorn- 
berry  v.  CkurckUly  4  Monr.  32. 

6o.  In  Pearson  v.  Baker,  4  Dana,  322,  it  is  said 
that  there  is  no  necessity  for  taking  the  lines  in 
the  succession  of  the  survey ;  the  order  may  be 
reversed.  • 

89.  But  in  Harry  v.  Graham,  1  Dev.  &  Bat.  76, 
it  is  held  that  a  posterior  line  will  never  be  re- 
versed for  the  purpose  of  showing  the  termination 
of  a  prior  one,  unless  the  description  of  the  poste- 
rior be  more  specific  than  that  of  the  prior,  and 
unless  from  the  posterior  a  mistake  in  the  prior 
ran  be  clearly  shown. 

Resurvey,  Marking,  and  Re-marking. 

90.  Where  the  original  boundaries  of  a  tract 
of  land  cannot  be  found,  and  it  is  afterwards  re- 
surveyed,  if  the  resurvey  reasonably  conforms  to 
the  calls  of  the  grant,  the  grantee  will  hold  the 
land  contained  in  the  resurvey  against  the  state, 
or  persons  who  have  entered  the  land  afler  the 
resurvey.     Gamer  v.  J^arris,  1  Yerg.  62. 

91.  If  the  grantee  cause  the  lines  to  be  run  and 
*  marked  in  reasonable  conformity  to  the  calls  of 

the  ^rant,  though  tbey  were  incorrectly  marked, 
yet  if  done  in  honesty  and  good  faith,  such  re- 
marking is  good  against  the  state  and  subsequent 
enterers ;  and  after  the  grant  is  plainly  marked 
out,  the  owners  thereof  are  estopped  to  claim  the 
boundary  they  themselves  have  made.  Davis  v. 
Smith,  1  Yerg.  496. 

92.  To  establish  a  beginning  and  other  corners 
of  a  grant,  it  is  not  inmspensably  necessary  that 
they  should  be  marked,  if  they  can  be  established 
by  other  descriptions  sufficiently  certain  to  enable 
the  surveyor,  chain-bearer,  &c.,  to  find  them. 
Rueker  v.  Vaughan,  Peck,  272. 

93.  If,  in  running  the  lines  of  a  grant,  one  line 
be  found  marked,  which  is  admitted  or  proved  to 
be  a  line  of  the  grant,  and  which  will  run  with  a 
variation  from  the  calls  of  the  grant,  if  no  other 
marked  lines  be  found,  the  other  calls  should  be 
run  with  the  same  variation  as  that  found  on  the 
marked  line,  to  ascertain  the  land  granted.  Sevier 
V.  Wilson,  Peck,  146.  See  also  I^wis  v.  HarwM, 
Peck,  295. 

94.  In  a  question  of  boundary,  if  a  corner  tree 
be  found  answering  the  description  in  the  grant, 
ancient  lines  marked  on  the  courses  called  for, 
and  crossing  streams,  or  adjoining  other  lands  as 
nearly  described  in  the  grant,  are  circumstances 
to  show  where  the  land  lies.  Payton  v.  Dizon, 
Peck,  148. 

95.  Confirmation  of  boundary,  before  doubtful, 
is  allowed  to  the  grantee  by  re-msrking  for  him- 
self, when  the  state,  by  her  officers,  has  neglected 
to  mark  the  lines ;  but  this  re-marking  must  be 
fairly  and  honestly  done.  And  if  the  grantee 
extend  his  lines  so  as  to  include  lands  which  he 
knows  to  he  vacant,  for  the  purpose  of  embracing 
them,  such  re-marking  is  fraudulent  and  void. 
Houston  V.  Pillow,  1  Yerg.  481. 

96.  When  a  tract  of  land  is  re-marked,  and  the 
re-marking  reasonably  conforms  to  the  calls  of 


the  grant,  such  re-marking  is  conclusive  upon  the 
state  ;  and  the  state,  the  grantee,  and  all  persons 
claiming  subsequent  to  such  re-marking,  are  es- 
topped from  denying  the  lines  so  marked.  Hvus- 
ton  V.  PiUow,  1  Yerg.  481. 

97.  The  true  ground  upon  which  to  place  re- 
marking is  estoppel,  thereby,  making  a  positive 
rule  of  law  apply,  ib,  Davis  v.  Smith,  1  Yerg. 
496. 

98.  It  may  be  lefl  to  a  jury  to  presume  a  iina 
not  called  for  in  the  grant,  wliere  there  is  a  cor- 
ner marked  at  which  such  line  might  terminate, 
and  a  line  agreeing  with  the  grant  extending  from 
such  comer.    Jordan  v.  Payne,  Peck,  320. 

99.  A  safe  rule  in  questions  of  boundary  is,  to 
compare  the  calls  in  the  grant  with  the  artifichil 
and  natural  marks  found  on  the  ground,  and  if 
there  be  a  fitness,  it  is  better  to  rely  on  tl)e  evi- 
dence they  afford,  than  on  tlie  proof  of  loose  si  ale- 
ments  about  boundary.  Paytim  v.  Diaum^  Ptck^ 
148. 


III.  Road. 

100.  The  proprietors  of  land  hounded  on  a  high- 
way have,  prima  facie,  at  least,  a  fee  in  such 
highway,  ad  meilium  jUum  via,  subject  to  the 
easement.  Chatham  v.  Brainerd,  11  Conn.  GO. 
Jackson  V.  Hathaway,  15  Johns.  447.  Peck  v. 
Smith,  1  Conn.  103.  Cortelyou  y.  Kan  Brvndt,  2 
Johns.  357. 

101.  But  where  a  deed  of  land  describes  it 
as  bounded  on  a  road,  and  sets  forth  metes  and 
bounds  which  plainly  exclude  the  road,  no  part 
of  the  soil  and  freehold  passes  by  the  granL 
Tyler  v.  Hammond,  11  Pick.  193.  ^ckmm  v 
Hathatway,  15  Johns.  447.  In  MasBachusetts^ 
"  bounding  on  the  road  "  excludes  the  land  cov- 
ered by  the  road.    Aldtn  v.  Murdoch,  1 3  Mass.  259. 

102.  In  a  warrant  issuing  from  the  court  of 
probate  to  commissioners,  they  were  directed  to 
appraise  dU  tlie  estate  of  the  oeceased,  and  afler 
assigning  to  the  widow  her  dower,  they  were  bo 
(ftstribute  the  remainder  to  and  among  his  chil- 
dren. In  their  return,  which  was  duly  accepted, 
they  stated  tliat,  in  pursuance  of  the  authority 
conferred,  they  had  appraised  all  the  estate  of  the 
deceased,  anil  had  divided  it  as  directed,  each 
parcel  of  which  they  particularly  described.  The 
lands  contiguous  to  the  county  road  were  repre- 
sented as  bounded  by  it.  Held  that  the  fee  of  the 
road,  subject  to  the  public  easement,  was  thereby 
divided,  those  owning  the  lots  contiguous  to  it  and 
on  opposite  sides  going  to  the  centre  of  the  road. 
Bucknam  v.  Bucknam,  3  Fairf.  463. 

103.  TenanLB  in  common  of  land,  traversed  by 
a  town  road,  exchanged  deeds  of  partition,  in 
which  the  land  was  thus  described  —  **  Beginning 
at  a  stake  and  stones  on  the  side  of  the  town 
road,"  &c.,  "  thence,  by  various  courses,  to  said 
road,  thence,  by  said  road,  to  tlie  place  of  begin- 
ning." Held  that  the  portion  of  land  covered  by 
the  road  did  not  pass,  but  the  tenancy  in  common 
continued,  subject  to  the  easement,  as  before 
Sibley  V.  Holden,  10  Pick.  249. 

104.  If,  in  a  deed,  the  land  be  described  by 
courses  and  distances,  be^mning  at  a  certain  point 
and  returning  to  that  point,  and  also  as  bounded 
on  ene  side  by  a  highway,  the  latter  description,  as 
far  as  it  extends,  will  control  the  former.  Chat- 
ham V.  Brainerd,  11  Conn.  60. 

105.  Where  land  conveyed  was  described  aa 
bounded,  east  on  highway  or  common  land,  and 
it  appeared  that  there  was  a  highway  there,  it 
was  neld  that  the  words  **  or  common  land*'  did 
not  vary  the  construction.  Chatham  v.  Brainerd 
11  Co^n.  60. 
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IV.  Ri»er$f  StreainSf  Creeks^  ^. 

106.  Where  a  deed,  patent,  or  grant,  describes 
a  boundary  from  a  certain  point  down  a  riv^er,  the 
river  should  be  considered  the'  true  boundary, 
though  the  course  and  distance  are  given,  and 
they  do  not  follow  the  river.  Harramond  v. 
M'Glaitghwn,  1  Taylor,  136.  Rud  t.  Langfffrd^ 
3  J.  J.  Marsh.  420. 

107.  The  calls  were  to  run  from  a  corner  on  a 
river,  <*  down  the  river  these  several  courses," 
(giving  the  courses,  but  no  corners,)  **  to  the  begin- 
ning ;  but  when  reduced  to  a  straight  line,  is  three 
thousand  one  hundred  and  forty  poles ; "  the  be- 
ginning was  also  on  the  river.  Held  that  it  was 
intended  to  nmke  the  river  the  boundary  between 
these  parties.  CockreU  t.  JT  Q^innf  4  Moar.  63. 
See  Jefferson  Seminnry  t.  Wajpum,  1  Marsh.  243. 
Stedt  V.  Taidor,  3  Marsh.  226.  Bruet  v.  Taylor^ 
2  J.  J.  Marsli.  160. 

108.  A  call,  in  a  grant  from  a  bound  on  a  river, 
*^west  up  the  river  to  a  stake,*'  is  in  law  equiva- 
lent to  '*  with  the  river,'*  and  the  line  roust  pur- 
sue the  course  of  the  stream.  Den  r.  Mabe,  4 
Dev.  180. 

109.  "  Thence  down  the  swamp,*'  was  held  to 
mean  "along  the  swamp."  Hartgfield  v.  fVest' 
brook,  1  Hayw.  258. 

110.  When  lands  are  described  in  a  deed  or 
grant  as  bounded  by  a  river  not  navigable,  the 
centre  of  the  stream  is  to  be  considered  the  boun- 
dary.    Clarenumt  v.  Carlton,2  N.  Hamp.  369.     Ex 

5 arte  Jennings,  6  Cow.  518.  Palmer  v.  MvUiganj 
Caines,  307.  319.  Hayes  y.  Bowman^  1  Rand. 
417.  Peoph  V.  Canal  Jtomaisers,  13  Wend.  355. 
People  V.  ^fiymouTf  6  Cow.  579.  Ingrakam  y. 
WUkiHntn^  Pick.  263.  Per  Parsons,  C.  J.  Stth 
rer  ▼.  Freeman,  6  Mass.  438.  Lunt  v.  Hollandf  14 
Mass.  151.  Rix  v.  Johnson,  5  N.  Hamp.  520.  See 
Gavit  V.  Chambers,  3  Ham.  496.  Tyler  v.  Wilkin- 
son, 4  Mason,  297.  Browne  v.  Kennedy,  5  Har.  & 
J.  195.  Mrad  y.  Haynes,  3  Rand.  33.  Arnold  v. 
Mundy,  A.  Halst  1.     Harramond  v.  AfGlavgkon, 

1  Taylor,  136.    Ball  v.  Slack,  2  Whart.  538. 

HI.  And  this  rule  holds,  though  trees  standing 
by  the  side  of  a  river  are  named  as  the  points  for 
beginning  and  ending.  Lunt  v.  Holland,  14  Mass. 
151? 

112.  It  is  otherwise  where  land  is  bounded  on  a 
navigable  river,  in  which  the  tide  abbs  and  flows. 
Ez  parte  Jennings,  6  Cow.  518.  See  Middletown 
V.  Sage,  8  Conn.  221.  Canal  Commissioners,  SfC.  v. 
People,  5  Wend.  423.  Adams  y.  Pease,  2  Conn.  421. 

113.  So,  in  Pennsylvania,  in  respect  to  large 
rivers  that  are  navigable,  though  the  tide  does 
not  ebb  and  flow.  Carson  v.  Blazer,  2  Binn.  475. 
i^runk  V.  SehuylMU  J{av.  Co.  14  S.  &  R.  71.  See 
Remarks  of  Senator  Beardsley  in  Canal  CommiS' 
sianers,  fye.  v.  People,  5  Wend.  460.     BaU  v.  Slack, 

2  Whart.  508.    See  also  Gates  y.  fVadlington,  1 
M'Cord,  580. 

114.  One  owning  land,  through  which  a  mill- 
stream  flowed,  granted  all  that  part  of  it  which 
was  situated  east  and  north  of  the  stream.  It  was 
held  that  the  boundary  was  the  centre  or  thread 
of  the  water.    Morrison  v.  Keen,  3  Greenl.  474. 

115.  Where  land  lymg  on  each  side  of  a  riyer 
was  owned  bv  tenants  in  common,  and  they  made 
partition  of  the  same  by  assigning  the  land  on  one 
side  of  the  river  to  one,  and  that  on  the  other  Me 
to  another,  it  was  held  that  the  thread  or  central 
line  of  the  river  would  form  the  boundary  between 
the  tracts.    King  v^  King,  7  Mass.  496. 

116.  In  tlie  act  incorporating  the  town  of  Hamil- 
ton, the  boundary  line  is  described  as  "  running  by 
a  river  to  a  wall,  &c.,  then  by  said  wall,  &c."  The 
wall  was  nearly  at  right  angles  with  the  river,  and 
from  the  end  of  it  was  a  wooden  fence  about  two 


rods,  and  beyond  that  the  bank  was  so  steep  that  a 
fence  was  unnecessary.  Held  the  boundary  line 
did  not  cross  the  river  diagonally  to  the. end  of  the 
wall,  but  followed  the  thread  of  the  river,  (not 
navigable,)  until  it  reached  the  point  where  the 
wall,  if  continued,  would  intersect  the  tliread  of 
the  river ;  and  thence  making  an  angle,  it  took  the 
line  of  the  wall.     Ex  parte  fyswich,   13  Pick.  431. 

117.  Where  a  river  is  the  boundary  between 
tivo  nations  or  states,  if  the  property  is  m  neither, 
and  there  be  no  convention  respecting  K.  each 
holds  to  the  middle  of  the  stream.  Handly\.  An- 
thony, 5  Wheat.  374.  Fleming  v.  Kinney,  4  J.  J. 
Marsh.  158. 

118.  But  where  one  state  is  the  original  propri- 
etor, and  grants  the  territory  on  one  side  only,  it 
retains  the  river  within  its  aomain,  and  the  newly 
erected  state  extends  to  the  Titer  only,  and  the 
low  water  mark  is  its  boundary.  Handly  v.  An- 
thony,  5  Wheat.  376. 

119.  The  true  line  of  territorial  boundary  be- 
tween the  United  States  and  the  English  territo- 
ries, on  the  bay  and  waters  of  thePassamaquoddy, 
is  the  middle  of  the  stream,  or  q^iannel  of  the 
riyer,  between  the  territories  of  the  nation,  calcu- 
lating from  low-water  mark.  The  Fame,  3  Ma- 
son, 147. 

120.  A  grant  of  a  tract  of  land  extending  <<  the 
space  of  iiiteen  miles  on  each  side  of  the  Kenne- 
bec River,"  is  to  be  located  in  such  a  manner  as 
that  every  point  in  the  exterior  line  shall  be  exact- 
ly fifteen  miles  from  the  nearest  point  of  the  river. 
ninthrop  v.  Curtis,  3  Greenl.  110.  See  Jackson 
V.  Lucett,  2  Caines,  363.  Jackson  v.  Dennis,  2 
Caines,  177. 

121.  Where  a  tract  of  land  was  granted  fronting 
on  a  brook,  and  extending  back,  by  a  given  course, 
two  miles ;  it  was  held  that  bv  this  description 
each  side  line  should  be  two  miles  in  length,  and 
that  the  rear  line  must  be  parallel  with  the  front. 
Keith  y.  Reynolds,  3  Greenl.  393. 

122.  Where  a  grant  was  made  for  5000  acres  of 
land,  lying  on  both  sides  of  the  main  forks  of 
Duck  River;  beginning,  drc,  and  running  thence 
west  894  poles,  to  a  white  oak,  thence  south  894 
poles,  to  a  stake,  thence  north  894  poles,  to  the 
beginning,  crossing  the  south  fork ;  it  was  held 
that  it  must  be  surveyed  so  as  to  extend  the  sec- 
ond line  of  the  grant  such  a  distance  on  the  course 
called  for  as  would  cross  Duck  River  to  the  oppo- 
site bank.    Jfewsom  v.  Pryor,  7  Wheat.  7. 

123.  The  line  around  a  tract  of  land  was  de- 
scribed as  **  running  to  a  stake  at  the  river,  thence 
on  the  river  north  G^  40'  west,  23  perches  j  thence 
north  39°  50^  west,  33  perches ;  thence  north  20° 
20'  west,  35  perches  and  8  links,  to  a  stake  by 
the  river ;  "  and  it  was  held  that  this  description 
made  the  river  a  boundary.  Rix  v.  Johnson,  5  N. 
Hamp.  520.  See  Jfewsom  y.  Pruor,  7  Wheat.  10. 
Thompson  y.  Brown,  1  Har.  &  J.  335. 

124.  But  where  a  tract  of  land. is  described  in  a 
deed  as  running  to  bounded  trees,  "  then  north 
66^^  east,  120  perches,  to  a  bounded  white  oak, 
standing  by  the  river,  then  bounding  on  the  said 
river,  running  south  5°  east  270  perches,  then  by 
a  straight  line  to  the  first  bounded  tree ; "  the  east 
course  will  run  in  a  straight  line,  and  not  by  the 
river,  to  the  beginning.  Hammond  v.  Ridgely,  5 
Har.  &  J.  256.    See  BaU  v.  Slack,  2  Whart.  538. 

1^.  A  deed  describes  the  land  as  "binding 
on  B.'s  creek,  containinff  150  acres,  more  or  less, 
and  bounded  as  follows,'  &c.  One  of  th* corners 
named  was  an  island  in  the  creek,  "running 
thence  to  the  beginning.**  The  line  from  the  comer 
of  the  island  shall  be  a  direct  line  to  the  begin- 
ning, and  not  with  the  meanders  of  the  creek. 
Yoder  v.  Swope,  3  Bibb,  205. 

126.  It  has  often  been  decided  that  the  ovmers  of 
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land  hold  to  low  water  mark,  notwithstanding 
they  are  bonnded  **  by  stakes  and  stones  on  the 
bank  of  the  river."  Per  Huston,  J.  Hari-w,  HiU, 
1  Whart.  131. 

127.  Where  a  deed  calls  for  a  corner  staodinff 
on  the  bank  of  a  creek,  "  thence  down  said  creek 
with  the  several  meanders  thereof,"  the  boundary 
is  the  water's  edge,  at  low  water  mark.  JfCuI- 
lock  V.  Jiten,  2  Ham.  309.  See  9Veakly  ▼.  Le- 
grand,  1  Overt.  365. 

13d.  A  deed  calling  to  run  "  to  a  creek,  and 
down  the  creek  with  the  meanders,  binding  there' 
on,"  conveys  no  right  to  the  channel  or  the  bed 
of  the  creek.    Sanders  t.  M'Craeken,  Hardin,  259. 

129.  A  vendor  owning  on  both  sides  of  a  creek 
gives  his  bond  for  land  *^  to  begin  on  the  bank  of 
the  creek,  and  to  run  with  its  meanders ; "  the 
stream  below  low  wUer  mark  is  excluded.  FUm- 
iug  V.  Kenney,  4  J.  J.  Marsh.  157. 

130.  Where  one  of  the  boundaries  in  a  deed  is 
a  line  to  be  run  up  a  creek,  the  line  must  run 
through  the  middle  of  the  creek,  according  to  its 
turnings  and  windings.  Jaekian  y.  Louto,  12 
Johns.  252. 

131.  A  deed  of  land  describing  it  as  **  beginning 
at  a  stake  and  stones  on  the  west  bank  of  Penob- 
scot River,  near  a  thorn  bush,  marked,  &c.,  thence 
to  a  stake  and  stones  on  the  west  bank  of  said 
river,  thence  running  on  the  western  bank  of  said 
river  to  high  water  mark  to  the  first  mentioned 
bounds,"  conveys  the  land  only  to  the  high  water 
mark  on  the  bank  of  the  river,  and  does  not  in- 
clude the  flats  below.  Duidap  v.  SteUon,  4r  Ma- 
son, 349. 

132.  The  boundary  of  the  state  of  Kentucky 
extends  only  to  low  water  mark  on  the  western 
side  of  the  River  Ohio,  and  does  not  include  a 
peninsula  or  island,  on  the  western  or  north- 
western bank,  separated  from  the  main  land  by  a 
channel  or  bayoUf  which  is  filled  with  water  only 
when  the  river  rises  above  its  banks,  and  is,  at  other 
times,  dry.    Handly  v.  Anthony,  5  Wheat.  374. 

1.33.  A  party,  having  made  a  ditch  six  feet  wide 
throuffh  his  land,  conveyed  a  part  of  such  land, 
bounding  the  grantee  on  the  ditch ;  it  was  held 
that  the  grant  extended  to  the  centre  of  the  ditch. 
Warner  v.  Southwortk,  6  Conn.  471. 

134.  If  a  lot  be  granted  fronting  on,  and  bound- 
ed by  a  river,  the  side  lines  are  to  be  continued 
to  the  main  stream,  though  they  thereby  cross  a 
point  formed  by  the  junction  of  one  of  its  branches 
with  the  principal  river.  Graves  v.  Fisher,  5 
Greenl.  69. 

135.  A  deed  describing  a  boundary  line  of  land 
as  running  up  a  river  to  certain  falls,  "  thence 
continuing  to  run  in  such  a  direction  as  to  in- 
clude a  mill-yard  and  the  whole  of  a  mill-pond, 
which  may  be  raised  by  a  dam  on  said  falls  to  a 
certain  road,"  determines  the  boundary  of  the 
land  itself,  and  not  the  height  to  which  the  pond 
may  be  raised.     Hull  v.  Fmler,  4  Verm.  199. 

V.  Ponds,  Lakes,  Sea  Shore,  Slc. 

136.  Parris,  J.,  in  Haihom  ▼.  Slinson,  1  Fairf. 
238,  says,  <<  The  law  of  boundary,  as  applied  to 
rivers,  would  no  doubt  be  inapplicable  to  tne  lakes 
and  other  large  natural  collections  of  fresh  water 
within  the  territory  of  the  state  "  of  Maine. 

137.  So  as  to  the  lakes  in  Mew  York.  Canal 
Commissioners,  ^.  v.  People,  5  Wend.  423. 

138.  Land  bounded  on  a  pond  extends  only  to 
the  margin  of  the  pond.  Bradley  v.  Riee,  1  Shep- 
ley,  198.    See  WaUrman  ▼.  Johnson,  13  Pick.  261. 

139.  And  in  such  case,  the  margin  of  the  pond, 
as  it  existed  at  the  time  of  the  conveyance,  is  the 
limit,  whether  the  pond  was  then  in  its  natural 
state,  or  raised  above  it  by  a  dam,  or  depressed 


below  it  by  the  deepening  of  its  outlet.  Brmdlejf 
V.  Rue,  1  Shepley,  196.  See  CamtU  Commissunk- 
ers,  8^,  V.  People,  5  Wend.  423. 

140.  In  the  grant  of  a  lot  of  land,  it  was  bounded 
upon  a  certain  pond,  the  water,  at  the  time,  being 
raised  by  artificial  means  above  its  natural  leveL 
Subsequently,  on  the  obstructions  being  removed, 
and  the  consequent  recession  of  the  waters,  two 
and  a  half  acres,  between  the  lines  of  the  lot,  be- 
oame  disincuuibered  and  capable  of  tillage.  It 
was  held  that  the  lot  was  not  limited  to  the  mar- 
gin  of  the  pond,  as  it  was  at  the  time  of  the  grant, 
but  that  it  embraced  the  two  and  a  half  acres. 
Hathoms  t.  SUnstm,  3  Fairf.  183. 

141.  Where  lauds  are  described  as  extending  to 
the  sea  shore,  and  are  bounded  by  it,  the  shore 
itself,  which  is  the  ground  between  the  ordinary 
high  and  low  water  mark,  will  not  be  considered 
as  falling  within  the  boundariet.  Siorer  r.  Frec" 
man,  6  Mass.  439. 

1^.  So  when  lands  are  descc^ied  as  running  to 
the  bank  of  a  stream,  the  stream  itself  if  excluded. 
UaUh  V.  Xhoight,  17  Mass.  299. 

143.  But  wnere  the  sea  or  salt  water  is  made  a 
boundarv,  the  line  will  run  by  low  water  mark, 
provided  (under  the  Massachusetts  colonial  ordi- 
nance of  1641)  it  does  not  include  more  than  one 
hundred  rods  below  high  water  mark.  Siorer  v. 
Freeman.  6  Mass.  438.  Austin  v.  Carter,  1  Mass. 
231.    Adams  v.  Frothxngham,  3  Mass.  352. 

VI.  Evidence. 

144.  Boundary  may  be  proved  by  every  kind 
of  evidence,  which  is  admissible  to  establish  any 
other  fact ',  and  when  boundary  is  ancient,  even 
reputation  is  admissible  to  prove  it.  Smith  w»  Pro- 
vSt,  2  Marsh.  158.  Smith  v.  JTowelU,  t  Litt.  159. 
Ancient  reputation  and  possession,  in  regard  to 
boundaries  of  streets  in  a  town,  are  entitled  to 
more  respect  in  deciding  on  the  boundaries  of  lots, 
than  any  experimental  survey  that  may  be  after- 
wards made.    Ralston  v.  Miller,  3  Rknd.  44. 

145.  Where  a  deed  gives  a  description,  which 
has  not  acquired  a  fixed  legal  construction,  or  re- 
fers to  a  boundary  which  is  variable,  parol  eri- 
dence  is  admissible  to  explain  the  deecf.  Water- 
man V.  Johnson,  13  Pick.  261.  , 

146.  As  where  land  was  bounded  by  &  pond,  which 
by  means  of  a|}ificial  works  was  differently  raised 
at  different  times,  it  was  held  that  this  constituted 
a  latent  ambiguity,  and  that  parol  evidence  was 
admissible  to  show  that  a  certain  line  was  agreed 
on  and  understood  at  the  time  of  the  conveyance 
as  the  boundary  of  the  pond.  Waterman  v.  John- 
son,  13  Pick.  261. 

147.  Where  a  stake  and  stones  are  referred  to, 
as  a  monument,  in  a  deed  or  levy,  parol  proof  ia 
admissible  to  show  their  location.  1  Shepiiey,  111. 
See  Linscott  v.  Femald,  5  Greenl.  496.  Clare^ 
mont  V.  Carlton,  2  N.  Hamp.  373.  So  of  a  tree. 
Blake  ▼.  Doherty,  5  Wheat.  359. 

148.  Where  a  deed  calls  for  a  courae  from  a 
point  on  a  river,  different  from  the  course  of  the 
river,  and  not  calling  for  it,  parOl  evidence  is  not 
admissible  to  prove  that  the  river  was  the  line 
which  was  originally  run.  Den  v.  Grem,  2  Hawks, 
218. 

149.  Where  an  ambiguity  as  to  the  location 
and  boundaries  of  land  exists  on  the  face  of  a 
deed,  the  court  may  allow  evidence  dehors  the 

{rrant  to  go  to  the  jury,  and  this  is  a  proper  matter 
or  their  consideration.  Dorsey  v.  Hammond,  1 
Har.  &  J.  201.  Dams  v.  Batty,  1  Har.  &  J.  264. 
See  Hunnpson  v.  Brown,  1  Har.  &  J.  335.  Belt  v. 
MUler,  4  Har.  &.  M*Hen.  536.  Hemhree  v.  White, 
2  Overt.  202.    Baker  v.  Talbott,  6  Monr.  182. 

150.  But  the  court  may  refuse  to  sufifer  this 
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where  bo  guch  amburoity  exists.    Darsey  r.  Ham^ 
mond,  1  Har.  &  J.  S)!. 

151.  To  prove  the  location  and  survey  of  a  tract 
of  land  calling  to  begin  at  the  end  of  one  of  the 
lines  of  another  tract,  and  to  run  to  and  intersect 
other  tracts,  &c.j  and  that  it  began  at  and  run  to  < 
particular  places  described  on  the  plots,  parol  evi- 
dence of  the  surveyor  who  originally  surveyed 
and  located  the  tract  of  land,  was  admitted  as  legal 
and  competent.  Tena$U  v.  Hambtetarif  3  Har.  4k  J. 
233. 

152.  Wherever  it  can  be  proved  that  a  line  was 
actually  run  by  the  surveyor,  was  marked,  and  a 
corner  made,  the  party  claiming  under  the  patent 
or  deed  shall  hold  accordingly,  although  there  is  a 
mistaken  description  of  the  land  m  the  patent  or 
deed.     Cherry  v.  Sladej  3  Murph.  82. 

153.  Where  corners  are  lost,  thev  may  be  proved 
bv  reputation.  Witnesses  may  be  examined  to 
show  that  a  comer  once  existed,  that  it  has  been 
destroyed,  and  that  it  corresponded  with  the  call 
of  the  entry  or  survey.  J\fCay  v.  GaUawau,  3 
Ham.  283.    See  Storer  v.  FreemaUf  6  Mass.  441. 

154.  Where  a  deed  conveys  a  specific  number 
of  acres  of  land,  and  no  corner  is  named  in  the 
deed^  parol  evidence  is  not  admissible  to  establish 
a  line,  in  contradiction  to  the  deed,  which  shall 
contain  less  land  than  the  specified  quantity. 
Herring  v.  Wiggs,  2  Ta;;rlor,  34 

155.  Where  the  descnption  in  a  deed  is  made 
by  course  and  distance,  without  refereuce  to  any 
monument,  parol  evidence  is'  not  admissible  to 
vary  the  course  and  distance  given.  HamUlQii  v. 
Catoood,  S  Har.  &.  M*Hen.  437.  Reid  v.  Shenck,  2 
Oev.  415.    See  Cotm  v.  Penn,  Peters  C.  C  496. 

156.  After  the  original  monuments  are  gone, 
and  soch  a  period  of  time  has  elapsed  that  no  one 
ean  be  found  who  remembers  to  have  seen  -them, 
er  can  testify  to  their  location,  uniform  continued 
occupancy,  by  buildings,  fences,  or  other  equiva- 
lent indications  of  ownership,  is  evidence  that  the 
land  was  located  according  to  the  original  monu- 
ments.    Cntts  V.  Kin^t  5  Greenl.  482. 

157.  .Where  land  is  granted  by  the  state,  and 
described  by  courses  and  distances  without  refer- 
ence to  monuments,  evidence  of  lonjr  continued 
occupation  under  the  mnt  is  admissible  to  prove 
the  bonndariea,  and  w3l  control  the  distances,  if 
llw  boundaries  so  proved  exceed  them.  Owen  v. 
B^rthoUmuWj  9  Pick.  520. 

158.  Grants  of  adjoining  land  by  the  state,  and 
oecnpation  under  them,  and  subsequent  convey- 
ances by  the  grantees,  referring  to  monuments 
not  existing  at  the  time  of  the  original  grants^ 
aie  admissible  in  evidence  for  the  same  purpose. 
Owen  v.  Bartholomew,  9  Pick.  520. 

159.  A  common  practice  of  surveyors  of  land 
laid  out  by  the  proprietors  of  a  town,  to  overrun 
the  exact  measures,  is  admissible  to  show  that  the 
boundaries  of  an  ancient  grant  by  the  state,  in  an 
adjacent  town,  described  by  courses  and  distances, 
exceeded  the  distances  given.  Owen  v.  BarthoU 
omew,  9  Pick.  520. 

160.  Where  there  is  a  doubt  as  to  the  true  local- 
itv  of  a  line,  a  verbal  agreement  of  the  adjoining 
clainiants,  and  their  acts  done  in  pursuance  of  it, 
is  evidence  that  the  line  as  agreed  upon  is  the 
true  boundary.  M'ichd  v.  LytU^  4  Yerg.  456.  See 
Houston  V.  Matthews,  1  Terg.  116. 

161.  Acquiescence  for  a  long  time,  (e.  g.  18 
years,)  even  in  an  erroneous  location,  is  conclu- 
sive on  the  party  making  or  acquiescing  in  such 
location.  Rockwell  v.  jSaams,  6  Wend.  469.  See 
Lush  V.  Druse,  4  Wend.  313.  Buchanan  v.  Stew- 
art, 3  Har.  &,  J.  329. 

162.  Where  a  boundary  is  disputed  between 
parties  who  own  adjoining  tracts  of  land,  and  they 
agree  to  erect  a  fence  on  what  is  supposed  to  be 
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the  true  boundary,  and  the  possessfon  continues 
according  to  that  Cne  for  twenty  years,  in  the 
absenee  of  all  counter  proof  of  any  other  actual 
boundary,  that  line  ought  to  be  deemed  the  true 
one,  and  to  conclude  persons  claiming  under  them 
by  subsequent  conveyances.  Wakefield  v.  Ross, 
5  Mason,  16. 

163.  So  where  the  parties  employ  a  surveyor, 
who  runs  out  the  line,  and  marks  it  on  a  plat  in 
their  presence,  as  a  boundary,  af\er  twenty  years' 
corresponding  possession,  they  are  concluded  by 
it.     Boyd  V.  Graves,  4  Wheat  aR. 

164.  Where  the  lines  and  boundaries  of  land 
are  fixed  and  can  be  identified,  a  verbal  agree- 
ment to  fix  the  lines  or  boundaries  different,  is 
within  the  statute  of  frauds,  and  void.  J^UhoL  v. 
LyUe,  4  Yerg.  456. 

165.  But  where  there  is  a  doubt  as  to  the  iden- 
tity of  the  dividing  lines,  the  parties  may  establish 
their  lines  by  a  parol  agreement.  Houston  v.  Mat- 
thews, 1  Yerg.  116.  Boyd  v.  Graves,  4  Wheat.  513. 
Wason  V.  Hudson,  8  Yerg.  398. 

166.  If  a  dividing  line  be  settled  bv  parol  agree- 
ment and  actual  location  between  the  owners  of 
adjoining  tracts  of  land,  such  location  will  be  re^ 
ceived  as  strong  evidence  of  the  accuracy  of  the 
line  thus  established,  though  it  is  not  conclusive 
to  prevent  either  party  from  showing  that  it  was 
settled  erroneously.  Gove  v.  Richar&m,  4  Greenl. 
327.  See  ^ery  v.  Baum,  Wright,  576.  Rockwell 
V.  Jidams,  6  Wend.  469. 

167.  Boundaries  may  be  proved  by  hearsay  ev- 
idence. Boardman  v.  Retd,  6  Pet.  341.  Doe 
V.  Shufford,  4  Hawks,  116.  Den  v.  Southard,  1 
Hawks,  45.  Jackson  v.  M'CaU^  10  Johns.  377. 
DooUttle  V.  Blakesley,  4  Day,  265.  Sasser  v. 
Herring,  4  Dev.  34S£  Beard  v.  Talbot,  Cooke, 
142.  Smith  v.  Prewit,  2  Marsh.  158.  Not,  how- 
ever, unless  it  amount  to  common  tradition  or  rs- 
jnOs.     Cherry  v.  Boyd,  6  Litt.  7. 

168.  And  neighborhood  report  cannot  contra^ 
diet  record  evidence.  M'Coy  v.  Galloway,  3 
Ham.  283. 

>  169.  Upon  a  question  of  boundary,  the  declara- 
tion of  one  deceased,  who  pointed  out  a  line  of 
marked  trees,  saying  it  was  a  known  division  line, 
is  admissible  as  part  of  the  res  gesta.  Van  Deu- 
sen  V.  Turner,  12  Pick.  532. 

170.  But  the  declarations  of  deceased  persons  as 
to  boundaries  of  land,  are  not  admissible  when  it 
appears  that  they  had,  from  their  situation,  an 
interest  to  make  the  declarations.  Shepherd  v. 
Thompson,  4  N.  Hamp.  213. 

171.  Reputed  boundaries  are  oiVen  proved  by 
the  testimony  of  aged  witnesses;  and  the  hearsay 
evidence  of  such  witnesses  has  been  admitted  to 
establish  the  real  lines,  in  opposition  to  the  calls 
of  an  ancient  patent.  Conn  v.  Penn,  Peters  C.  C. 
496.  See  Weems  v.  Disney,  4  Har.  &  M'Hen.  158. 
Bladen  v.  Cockey,  1  Har.  &  M'Hen.  230. 

172.  It  is  not  the  lines  reported,  but  the  lines 
which  have  been  actually  run  by  the  survevor, 
which-  vest  in  a  patentee  the  area  included  in 
those  lines.     Conn  v.  Penn,  Peters  C.  C.  496. 

173.  Where  the  true  original  line  between  two 
towns  is  the  true  line  or  division  between  the 
lands  of  two  individuals,  the  perambulations  of  the 
said  line  by  the  selectmen  of  the  towns  were  held 
to  be  evidence  to  show  the  boundary  between  the 
lands  of  those  individuals.  Lawrence  v.  HayneSf 
5  N.  Hamp.  33. 

174.  But  an  adjudication  of  the  court  of  ses- 
sions establishing  the  said  line,  in  a  suit  between 
the  towns,  was  not  evidence  of  the  true  line  be* 
tween  such  individuals.  Lawrence  v.  Haynes,  5 
N.  Hamp.  33. 

175.  Parol  evidence  is  admissible  to  show  that 
the  courses  and  boundary  in  a  survey  and  patent 
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mie  ioeorrectl?  sUtfed,  and  Uiat  tbej  «re  otkerwiae 
on  the  ground.  Muge^kmn  ▼.  Adams,  2  Bum.  109. 
Comn  V.  Petui,  Peters  C  C.  496.  Beed  v.  UmMfard, 
3  J.  J.  Marsh.  420. 

176.  A  grant  calling  west,  north;  and  east, 
south  -f  and  south,  east ;  maj  be  obviated  by  the 
marked  lines  and  comen,  and  other  objects  de- 
scribed and  found,  on  the  ground.  W^oat  v.  Ka^ 
ntdM,  5  Monr.  176. 

1/7.  Evidence  of  the  possessions  of  settlers  on 
adjapeot  tracts  i^refevence  to  a  dimnim  Umt,  at- 
tempted to  be  sbArn  as  recognised  bjr  one  of  the 
parties  in  a  suit,  is  admissible.  RsekweU  ▼.  Ad- 
mms,  6  Wend.  467. 

178.  The  annnlations  in  the  line  trees  and  cor- 
ner trees  are  evidence  entitled  Id  great  weight. 
Btdor  ▼.  JfCawU^t  3  Marsh.  576.  Kud  T.  Laiy- 
fard,  3  J.  J.  Biarsh.  490. 

179.  In  questions  of  boundary,  if  grants  will 
adjoin  each  other  and  harmonize  with  old  lines,  it 
is  very  strong  evidence  that  such  lines  were  the 
lines  of  the  grants.    Bownum  v.  CaZf  Feck,  364. 

180.  If  a  survey  has  been  made  by  a  public  offi- 
cer, a  subsequent  private  survey  cannot  be  given 
in  evidence.  The  party  should  apply  for  ^  re-sur- 
vey.   Cidl  V.  Ambertan,  Addis.  359. 


BRIBERY  AND  CORRUPT  AGREEMENT. 

1.  An  oflfer  to  bribe  is  indictable,  though  the 
bribe  is  not  accepted.  UniUd  StaUs  v.  WorroU^  2 
Dall.384. 

2.  Writing  a  letter  in  Philadelphia,  and  putting 
it  into  the  post-office  there,  directed  to  an  officer 
of  the  United  States,  proposing  to  bribe,  and  which 
reaches  him  in  another  state,  is  an  offence  com- 
pleted in  the  district  of  Pennsylvania,  ib. 

3.  In  an  information  against  a  justice  of  the 
peace  for  bribery  in  the  election  of  a  clerk,  it  must 
appear  that  an  election  was  held,  and  that  a  vote 
was  given  at  that  election.  JVetoeU  ▼.  Comnumr 
toealtA,  2  Wash.  88. 

4.  In  an  indictment  for  im  attempt  to  bribe  an 
officer,  and  by  a  corrupt  offer  of  money  to  induce 
him  to  summon  such  jurors  as  the  defendant 
should  nominate,  it  is  not  necessary  to  allege  an 
offisr  of  any  specific  sum  of  money,  or  other  thing, 
to  the  officer.  CommonwaUth  v.  Chapman,  1  Virg. 
Cas.  138. 

6.  Before  the  statute  of  1803,  a  prisoner,  im- 
prisoned for  not  paying  a  fine  imposed  for  bribery, 
was  not  entitled  to  a  discharge  under  the  insolvent 
debtor  law  of  Virginia.  t&. 

6.  A  corrupt  agreement  between  A  and  B,  that  A 
shall  vote  for  C  as  commissioner,  in  consideration 
that  B  will  vote  for  D  as  clerk,  and  vice  versa,  if 
carried  into  execution,  is  an  indictable  misde- 
meanor at  common  law,  but  is  not  an  offence 
under  the  statute  against  buying  and  selling 
offices.  Commonwealth  v.  Cailaghan,  2  Virg.  Cas. 
460. 


BRIDGES. 

1.  A  toll-bridge  made  by  two  men  across  a 
stream  between  their  lands,  by  authority  of  the 
legislature,  is  real  estate,  and  on  sale  thereof  by 
the  sheriff,  the  proceeds  of  the  sale  are  to  be  dis- 
tributed accordingly.  Meason*sEstaUyA  Watt8,341. 

2.  The  permanent  bridg|e  over  the  Schuylkill  is 
not  taxable  fi>r  county  levies  and  rates,  under  the 
Pennsylrania  statute  of  April  1 1  Ih,  1 790.  Sehuyl- 
km  Bridge  t.  FtaUey,  13  S.  &.  R.  422. 

3.  The  materials  furnished  by  the  county  of 
Franklin,  for  the  erection  of  a  bridge  over  Uono- 
cocheage  Creek,  became  the  property  of  the  county 
when  tne  bridge  was  taken  down  and  a  new  one 


erected  by  the  Chambenborg,  dte.  Turnpike  Conn 
pany ;  and  that  company  were  not  antnorized  to 
convert  those  materials  to  their  own  use.  Chasa- 
htrsbmrg,  ifC,  Co.  v.  CommissiomerSj  6  S.  &  R.229. 

4.  The  proprietors  of  Dijghton  bridge  are  boona, 
by  the  3d  section  of  their  charier,  to  raise  Um 
draw  of  the  bridge  for  the  pasaage  of  loaded  lighU 
ers,  if  the  masts  cannot  be  convenientlv  tuen 
down  without  delaying  their  passage.  Ifood  v. 
DighUm  Bridge,  3  Mass.  263. 

5.  Embarking  on  one  side  <^  Cayuga  Lake,  six 
miles  from  the  bridge,  and  crossing  in  such  a  di- 
rection sm  to  leave  the  lake  within  sixty  rods  of 
the  iHidge  on  the  other  side,  do  not  render  the 
person  so  crossing  liable  lo  pay  toll,  under  the 
statute  amending  the  act  to  incorporate  the  Cayuga 
Bridge  Company.  Sfrmgwt  v.  BtrdsaU, 2  Cow.  419. 

6.  If  one  wHo  crosses  the  lake,  in  a  manner 
that  does  not  subiect  him  to  pay  toll,  voluntarily 
pays  it  on  demand,  he  cannot  recover  it  back.  H. 

7.  Any  person  crossing  the  lake  on  the  ice, 
within  three  miles  of  the  Cayuga  bridge,  is  liable 
to  pay  toll  to  the  bridge  company,  9m  if  be  crossed 
the  bridffe.  But  if  m  do  not  enter  on  the  lake 
within  Uiree  miles  of  the  bridge,  he  is  not  liable 
for  toll,  unless  his  course  is  intended  as  an  evasion 
of  the  statute.  Cayuga  Bridge  Co,  t.  SUmt,  7 
Cow.  33. 

8.  A  company  were  authoriied  to  build  a  bridjra 
across  a  lake,  or  the  outlet  thereof,  and  to  rebuild 
it  if  destroyed,  &c. ;  and  all  others  were  prohib- 
ited from  buildinff  'a  bridge  within  three  miles  of 
Uie  place  where  the  company  should  build  theirs. 
The  company  built  a  bridge  across  the  lake, 
which,  in  about  eight  years,  was  carried  away  by 
ice,  whereupon  they  built  another  across  the  out- 
let, two  miles  from  the  site  of  the  first.  Held  that 
the  building  of  the  second  bridge  was  unauthor- 
ized at  the  time ;  that  the  restricted  limits  were  to 
be  measured  from  the  place  where  the  first  bridse 
was  built ;  that  a  bridge  within  three  miles  of  the 
second  was  not  prohibited.  Caymga  Bridge  Co, 
.V.  Magee,  6  Wend.  85. 

9.  The  town  of  Waterbnrv  is  by  law  bound  to 
maintain  the  bridge  over  Mad  River,  in  the  line  of 
the  Waterbury  River  turnpike  road.  Waterhtri/ 
V.  CXark,  4  Dav,  198. 

10.  A  turnpike  charter  provided  that  all  bridges, 
over  such  streams  as  towns  had  not  previously 
been  obliged  to  build  and  maintain,  should  be 
built  and  maintained  by  the  turnpike  company. 
Held  that  the  company  were  obliged  to  build, 
&Ai.,  bridges,  only  where,  by  the  elevation  of  the 
turnpike  tqoA,  they  became  necessary  over  open- 
ings for  the  outlet  of  water,  though  none  were 
necessary  before,  and  also  where  the  road  passed 
over  such  small  bridges  as  had  usually  been  erect* 
ed  by  the  districts,  in  the  usual  mode  of  repairing 
highways,  the  creneral  law  requiring  all  other 
bridges  to  be  built  and  maintained  by  ue  town  in 
which  they  are  situated,  ib. 

11.  By  statute  in  Connecticut,  a  turnpike  com- 
pany are  bound  to  repair  all  bridges  wnich  they 
shall  build,  if  their  charter  does  not  designate 
what  bridges  they  shall  build.  But  if,  when 
erecting  them,  they  insist  that  the  town  ought 
to  build  and  support  them,  they  are  not  bound 
to  repair  them.  Canaan  v.  Greenwoods  Turnfike 
Company,  1  Conn.  1. 

12.  A  decree  of  a  county  court,  on  a  complaint 
by  a  turnpike  company  against  a  town  for  not 
repairing  bridges  under  the  statute,  tit.  29,  §  7, 
wnich  decree  ordered  the  town  to  repair  the 
bridges,  and  thereafter  to  keep  them  in  repair,  was 
held  to  be  conclusive  evidence,  in  a  subsequent 
proceeding  between  the  same  parties,  of  the^  duty 
of  the  town  to  repair  and  maintain  the  bridges. 
Csfiaan  v.  Qreenwo9ds  Tympike  Co.  1  Conn.  1. 
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13.  The  Individ aal  or  corporation,  for  whose  ez- 
clusive  benefit  a  bridge  it  made  over  a  highwaj, 
must  keep  it  in  repair,  and  is  liable  for  injuries 
caused  to  third  persons  in  consequence  of  its 
beinff  out  of  repair.  Heacoek  v.  SA«rman,  14 
Wend.  58. 

14.  The  stockholders  of  corporations  are  not  in- 
dividually liable  for  such  initiries,  although  an 
action  is  ^ven  a|[ainst  them,  by  their  charter,  for 
any  demand  against  the  corporation,  demands  ex 
contractu  being  alone  intended,  ib. 

15.  Though  a  biMgre  be  generally  used  by  the 
public,  yet  if  it  were  built  over  a  private  way,  by 
an  individual,  for  his  own  benefit,  he  is  not  indicta- 
ble for  suffering  it  to  be  out  of  repair.  State  v. 
Seawellf  3  Hawks,  193. 

16.  Where- one  corporation  was  empowered  to 
build  a  bridge  and  take  toll  of  persons  passing  over 
it,  and  another  corporation  was  empowered  to 
build  a  dam  near  the  bridge,  to  be  used  as  a  road, 
without  power  of  demanding  toll,  and  the  two  cor- 
porations agreed  that  the  bridge  and  dam  should  be 
connected,  so  that  a  part  of  we  bridge  should  be- 
come a  part  of  the  dam,  the  bridge  corporation 
were  held  to  be  entitled  to  exact  toll  of  persons 
passing  over  the  dam,  for  passing  on  that  part  of 
the  bridge  which  constituted  a  part  of  the  dam. 
Canal  Bridge  v.  Gordon,  1  Pick.  297. 

17.  Where  the  proprietora  of  a  toll-bridge  were 
authorized  by  law  to  commute  the  toll  with  any 
person  or  corporation,  the  authority  was  held  to 
extend  onl^  to  such  corporations  as  already  had 
legal  capacity  to  make  such  a  contract,  and  not  to 
a  town.    Bussey  v.  Gilmorey  3  Greenl.  191. 

18.  Where  a  bridge  on  a  turnpike  road  becomes 
unsafe  from  the  deca^  of  the  timben,  and  there  is 
no  apparent  danger  m  passing  it,  the  proprietora 
are  responsible  for  its  sufiiciency,  while  they 
keep  the  road  open  and  take  toll,  although  they 
give  notice  that  there  is  danger.  RandaU  v.  CkeaK- 
ire  Turnpike,  G  N.  Hamp.  147. 

19.  The  statute  of  Connecticut^  which  author- 
izes the  county  court  to  order  repaira.  and  rebuild- 
ing of  bridges,  when  any  town  shall  neglect  its 
duty  in  this  behalf,  does  not  give  the  state's  at- 
torney authority  to  prosecute  a  complaint  for  this 
purpose  against  the  town.  State  v.  Franklin^  9 
Conn.  32. 

20.  And  where  the  appointment  of  a  committee 
to  rebuild  a  bridge  was  set  aside,  because  the  com- 
plaint of  such  attorney,  and  the  proceedings  under 
it,  were  unwarranted  and  erroneous,  it  was  held 
that  such  committee  were  not  liable  on  contracts 
made  by  them  concerning  the  building  of  the 
bridge,  although  no  other  person  or  corporation 
was  liable  on  those  contracte,  the  committee  not 
having  made  themselves  pereonally  liable  by  the 
terms  of  their  contracte.  Perry  v.  aydey  10  Uonn. 
329. 

21.  In  Virginia,  the  county  courts  are  by  law 
directed  to  build  bridges  across  pvJblic  roads,  and 
a  mandamus  will  lie  to  compel  them.  Brander  v. 
Chesterfield  Justices ,  5  Call,  548.  See  also  Din- 
toiddie  Justices  v.  Chesterfield  Justices,  5  Call,  556. 

22.  The  duty  of  repairing  bridges,  in  New 
Hampshire,  is  now  devolved  on  towns;  counties 
are  no  longer,  in  any  case,  liable  thereto.  State 
V.  Campion,  2  N.  Hamp.  513. 

23.  In  South  Carolina,  every  county  parish,  and 
district,  is  bound  to  keep  ite  bridges  in  repair,  at 
ito  own  expense.  Skoowred  v.  Corporation,  ^. 
2  Bay,  65.  Where  counties  or  psrisnes  are  divi- 
ded by  rivera,  &c.,  bridges  are  to  be  built  and  re- 
paired at  the  expense  of  the  adjoining  counties  or 
parishes,  ib. 

24.  Under  the  statute  of  1825,  authorizing  com- 
missioners of  roads  to  contract  for  the  building 
•f  such  bridges  as  they  may  think  necessary,  they 


Me  not  obliged  to  make  a  bridge  on  the  precise 
line  where  the  road  crosses  a  stream,  but  may 
establish  it  at  the  nearest  suitable  situation,  antl 
alter  the  road  so  as  to  give  access  to  the  bridge  by 
the  nearest  and  best  way.  Maddoz  v.  Ware,  2 
Bailey,  314. 

25.  In  Connecticut  and  Massachnsetto,  the  duty 
of  repairing  bridjges  is  imposed  on  towns,  unless 
the^  can  show  that  some  other  corporation  or  in- 
dividual is  bound  to  do  it.  Lewis  v.  UtMdd,  2 
Root,  436.  5i0t/^v.£srry,l  Root,  449.  Ekredge 
V.  Pomfret,  1  Root,  270.  LobdeU  v.  JTew  Bedford^ 
1  Mass.  153.    See  Post,  50. 

26.  Towns  are  bound  to  refpair  injunev  to 
bridges,  under  a  stetute  that  directe  them  to  do 
it,  <<  as  soon  as  may  be,"  with  as  much  despatch 
as  the  importance  of  the  road^  the  magnitude  of 
the  work,  the  opportunity  of  procuring  materials, 
and  other  circumstances  necessarily  connected 
with  such  a  work,  will  reasonably  permit.  Brutes 
y.  GuUford,  8  Verm.  267. 

27.  When  a  highway  is  located  over  tf  water- 
course, the  public  must  make  and  maintain 
a  bridge  over  it.    Perley  y.  Chandler,  6  Mass.  458. 

28.  If  the  owner  of  land  open  a  watercourse 
across  a  road,  he  must  make  and  keep  in  repair  a 
bridge  over  such  watercourse,  ib. 

29.  Under  the  Vermont  statute,  which  renders 
turnpike  companies  liable  to  pay  damages  that 
may  happen  to  an^  person,  from  whom  toll  is  de- 
mandable,  and  which  may  arise  from  neglect  of 
any  bridge,  d:c.,  within  their  limito,  it  was  held, 
where  along,  high  bridge  was  made,  with  railings 
on  the  sides,  and  the  company,  after  the  railings 
had  decayed  and  fallen,  or  been  removed,  permit- 
ted it  to  be  passed  with  no  'protection  on  the 
sides  except  a  line  of  timber,  eighteen  inches 
square,  placed  upon  the  floor  of  the  bridge,  that 
this  was  a  neglect  of  the  bridge  within  the  statute; 
and  also  that  the  company,  being  in  fault,  was 
liable  for  the  loss  of  a  horse  that  went  off  from 
the  bridge  in  a  firight,  although  a  common  railing, 
if  it  had  been  on  the  bridge,  might  not  have  re- 
strained the  horse  from  going  off.  HoUey  v.  Wi- 
nooskie  Turnpike,  1  Aik.  74. 

30.  A  bridge,  though  erected  by  individuals, 
yet  if  dedicated  to  the  public,  used  by  the  public, 
and  found  to  be  of  public  utility,  must  be  repaired 
by  the  public.    Stale  v.  Campion,  Jl  N.  Hamp.  513. 

31.  An  individual  cannot  maintein  an  actioii 
against  an  overseer  of  highways  in  New  York  for 
an  injury  sustained  in  consequence  of  the  over- 
seer's neglect  to  keep  a  bridge  in  repair.  Bart" 
leU  V.  Crazier,  17  Johns.  439. 

32.  The  party  sustaining  injury  by  a  defect, 
&c.,  in  a  bridge,  can  sue  only  tor  the  penalty  im- 
posed by  statute  for  each  neglect  or  breach  of 
duty.  ib. —  reveraing  the  judgment  in  15  Johns.  250. 

33.  A  turnpike  company,  sued  for  the  value  of 
a  horse  killed  by  the  fall  of  a  bridge  on  their  road, 
was  held  not  responsible  therefor,  unless  the  loss 
arose  from  want  of  ordinary  care  in  the  construc- 
tion, &,o.,  of  the  bridge.  Townsend  v.  Susquehcai' 
nah  Turnpike,  6  Johns.  90. 

34.  The  requisite  strength  of  a  bridge  depends 
on  the  extent  and  nature  of  the  travel  and  busi- 
ness on  the  road.  In  Vermont,  a  bridge  should 
be^  strong  enough  to  support  a  drove  of  cattle, 
driven  over  it  with  common  care  and  prudence. 
It  is  not  sufficient  to  excuse  the  party  who  is 
liable  to  maintain  it,  from  liability  for  losses,  to 
show  that  it  would  sustain  the  heaviest  loaded 
teams.  Richardson  v.  Royatton,  &^.  Turnpike,  6 
Verm.  496. 

35.  No  pereon  is  entitled  to  the  statute  remedy 
against  a  turnpike  corporation  for  a  defect  in  their 
bridges,  unless  he  be  liable  to  pay  toll ;  and  such 
liability  must  be  alleged  in  the  declaration,  or  it 
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will  be  bad,  even  after  Terdiet.     Willmmg  ▼.  Hing- 
ham,  ^  J^mipike,  4  Pick.  341. 

36.  It  is  no  defence  to  an  action  on  a  bond  jjiven 
to  conntj  commiMionen,  in  Penns/Wania,  U> 
■eoore  the  peiibrmanoe  of  a  contract  to  build  a 
bridge,  that  the  commiasionen  have  deviated 
from  the  recommendation  of  the  court  and  grand 
•ury  in  reapect  to  the  materiala  of  which  the  bridge 
should  be  ouilt,  nor  that  such  bridge  was  not  built 
on  the  public  highwav,  if  it  was  as  near  to  it  as 
was  required  by  public  convenience.  L4mg  v. 
Lemfmtm,  2  Rawle,  154. 

37.  The  order  of  the  county  court,  in  Vermont, 
for<erecting  a  bridge  and  apportioning  the  expense 
on  several  towns,  concludes  the  towns  that  are  cited 
before  the  court  on  the  petition,  if  the  court  has 
jurisdiction,  and  if  its  oraer  be  within  its  authorit;^. 
And  for  Uie  purpose  of  such  jurisdiction,  a  river  is 
to  be  considered  as  running  between  two  towns,  not 
onlv  wiien  it  literally  does  so  run,  but  also^  when 
botn  towns  are  bounded  together  on  one  side,  so 
that  one  cannot  erect  the  bridge  without  extending 
it  into  the  other.  BrookUne  v.  tfestmintteTf  4 
Verm.  234. 

38.  The  legislature  has  authority  to  obstruct 
navigable  waters  by  authorising  the  erection 
of  a  bridffe  over  them.  But  the  authority  of 
towns,  ana  of  the  tribunals  authorixed  to  lay  out 
highwavB,  does  not  warrant  the  obstruction  of 
open  highways  already  in  public  use.  Cknmmon' 
weaUh  V.  CiarUstovm,  1  Pick.  180.  Common^ 
wealth  V.  Coombs,  2  Mass.  489.  Wales  v.  Stetson, 
ib.  146.  ^run<^v.^Ci(/(ocA,10Mass.70.  Hood 
V.  Digkim  Bridge,  3  Mass.  967.  Commonwealth 
V.  Breed,  4  Pick.  460.  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  446. 

39.  The  proviso,  in  the  New  York  statute, 
which  exempts  from  toll  for  passinff  the  bridge 
over  Schoharie  Kill,  "  all  persons  arawing  fire- 
wood for  their  own  family  use,"  extends  to  a  per- 
son drawing  his  firewood  at  one  time,  with  the 
assistance  of  his  neighbors  and  others  hired  by 
him  for  that  purpose,  as  well  as  if  he  himself  Ai^w 
a  single  load  in  a  day.  Wooster  v.  Van  Veehteu, 
10  Johns.  467. 

40.  The  charter  of  a  brid^  company  conferred 
the  right  of  collecting  certain  tolls  for  70  years, 
and  provided  that  the  bridge  should  have  a  draw 
of  a  certain  width,  for  the  passage  of  ves^ls,  and 
that  the  company,  during  the  70  years,  should 
keep  the  bridge  in  repair,  subject  to  the  inspection 
of  tne  legislature,  and  that  the  grant  should  not 
operate  to  injure  the  property  or  privileges  of  indi- 
viduals. Twenty-four  years  afterwards,  the  legis- 
lature, by  statute,  directed  the  company  to  open  the 
draw  for  the  passage  of  any  vessel,  on  a  prescribed 
notice,  without  expense  to  the  owner  thereof,  un- 
der a  penalty.  Held  that  this  statute  was  not  a 
violation  of  the  rights  of  the  company  under  their 
charter.  Jfewhaven,  ^c,  ToU-Brtdge  Co,  v.  Bun- 
nil,  4  Conn.  54. 

41.  Where  an  individual  was  authorized  by  the 
le|rulature  to  build  a  bridge  over  navigable  water, 
with  a  draw  not  less  than  15  feet  wide,  it  was 
held  that  he  was  not  bound  to  make  the.  draw 
wider  than  15  feet,  although  vessels  of  a  greater 
breadth  had  been  accustomed  to  sail  in  such 
water,  nor  to  make  a  pier  or  wharf  to  the  draw. 
Qowemonwealth  v.  Breed,  4  Pick.  460. 

48.  Where  the  Charter  for  a  bridge  imposes  a 
penalty  on  the  proprietor  for  unreasonable  neglect 
to  raise  the  draw,  such  neglect  is  not  a  forfeiture 
of  the  franchise,  ib, 

43.  Where  the  charter  for  a  bridge  allowed 
three  years  for  the  completion  of  it,  ana  prescribed 
^at  it  should  be  built  with  a  draw  and  piers,  and 
the  corporation  built  the  bridge,  and  took  toll  for 
ipore  t^an  a  year,  they  were  ^Id  to  be  indictable 


for  not  building  piers,  though  the  three  years 
had  not  elapsed.  Commonwealth  v.  JiewbanmoH 
Bridge,  9  Pick.  142.  But  an  indictment,  whica 
merely  alleged  that  the  corporation  had  neglected 
to  build  piers  at  the  draw,  was  held  to  be  delee- 
tive,  for  want  of  a  direct  averment  that  a  bridge 
had  been  built,  ib. 

44.  A  charier  authorizing  the  erection  of  a  toll* 
bridge  from  one  point  io  another  across  a  river, 

{^ives  the  proprietors  no  right  to  take  another's 
and  for  the  purpose  of  erecting  a  toll-house  at 
the  side  of  the  bridge ;  and  it^ives  nothing  more 
than  an  easement  in  the  land  on  which  the  bridge 
is  constructed.    Thompson  v .  Androscoggin  Bridga^ 

5  Greenl.  62. 

45.  The  legislature  has  the  same  right  io  author- 
ize the  erection  of  toll-bridgea,  which  it  has  vested 
in  the  county  courts.  Dyer  v.  Tuscaloosa  Bridga 
Co.  2  Porter,  296. 

46.  The  erection,  under  a  charter  granted  by 
the  legislature,  of  a  toll-bridge,  within  a  few  yards 
of  a  £rry  licensed  by  the  county  court,  under  the 
laws  of  the  state,  is  not  a  violation  of  the  vested 
rights  of  the  ferrv-keeper.  ib. 

47.  Nor  does  the  principle,  that  private  property 
cannot  be  subjectea  to  public  use  without  ade- 
quate compensation,  apply  to  an  alleged  loss  by 
the  keeper  of  such  ferry,  ib, 

48.  The  mode  of  assessing  damages  sustained 
by  the  owner  of  land  selected  for  the  site  of  a 
bridge,  if  prescribed  by  the  legislature  in  the  act 
authorizing  it  to  be  built,  is  conclusive  on  such 
owner,  and  he  can  reaori  to  no  other  means  of  ob- 
taininecompensation.  ib. 

49.  The  legislature  of  Massachusetts  granted  to 
Harvard  CoUege  liberty  and  authority  to  dispose 
of  a  ferry  from  Charlestown  to  tfaslon,  over 
Charles  Kiver,  and  to  receive  a  rent  therefor; 
afterwards  a  company  was  incorporated,  by  the 
same  legislature,  to  build  a  bridge  over  the  river, 
in  the  place  where  the  ferry  was  used,  and  was  to 
pay  a  yearly  sum  to  the  college,  as  a  compensa- 
tion for  their  ferry  right.  The  act  incorporating 
the  company  gave  them  the  right  to  take  toll  for 
forty  vears;  and  this  term  was  afterwards  ex- 
tended, bv  statute,  to  seventy  years.  Within  the 
term  of  forty  years,  the  same  legislature  author- 
ized the  erection  of  another  toll-bridge  over  the 
river,  so  near  to  the  first  as  greatly  to  reduce  its 
tolls;  and  the  last  bridge  afterwards  was  made 
free.  No  provision  was  made  for  any  compenssp 
tion  to  the  coUese,  or  to  the  proprietors  of  the  old 
bridge.  Held  that  the  act  granting  the  last  bridge 
was  not  a  violation  of  the  constitution  of  toe 
United  States.  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet  420.  Marshall,  C.  J.,  Story  and 
Thompson,  Js.,  dissenting.  The  judges  of  the 
supreme  court  of  Massachusetts  were  equally 
divided. on  this  question.    7  Pick.  344.    See  also 

6  Pick.  376.    7N.  Hamp.35. 

50.  The  legislature  may  constitutionally  impose 
on  a  county  part  of  the  expense  of  a  bridge,  thouffh 
by  the  general  law  a  town  be  liable  for  the  whole 
expense  thereof.  JCorwich  v.  Commissioners^  13 
Pick.  60. 


BRITIS^  DEBTS. 

1.  DebU  due  in  the  United  Sutes  to  British 
subjects,  before  the  war  of  the  revolution,  were 
revived  by  the  treaty  of  peace,  1783,  which  stipu- 
lated that  "creditors  on  either  side  shall  meet 
with  no  lawfijl  impediment  to  the  recovery  of  the 
full  value,  in  sterling  money,  of  all  bona  fide  debts 
heretofore  contracted,"  and  creditors  are  entitled 
to  recover,  from  the  original  debtors,  such  debts, 
although  the^  have  been  sequestrated,  or  paid  into 
state  tieasunes,  by  virtue  of  state  laws,    fitale  oj 
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Georgia  ▼.  BraUsford,  3  Dall.  1.  2  Dall.  402. 
Ware  v.  Hylton,  3  Dall.  199.  Hamilton  y.  Ealtm^ 
N.  Carolina  Cases,  77.  Wythe  127.  See  also 
Kidg  y.  Hanson,  4  Call,  259. 

2.  This  treaty  prevented  the  operation  of  the 
■tatote  of  limitations  upon  British  debts  contracted 
before  the  treaty.  Hofkirk  y.  BdL,  3  Cranch,  454. 
4  Cranch,  164. 

3.  And  did  not  pennit  the  addition  of  time  pre- 
vions  to  the  war  to  any  time  subseqnent  to  the 
treaty,  in  order  to  make  a  bar.  3  Cianch,  454. 
See  Beatfie  y.  Tabh,  2  Munf.  254. 

4.  Notwithstanding  this  treaty,  seyeral  statutes 
of  Virginia,  and  the  decisions  or  the  courts  in  that 
state,  created  or  continued  impediments  to  the 
recoyery  of  such  debts,  until  the  year  1793.  It 
was  held,  howeyer,  that  the  presumption  of  pay- 
ment from  lapae  of  time  did  not  apply  during  the 
continuance  of  such  impediments.  Dunlop  y. 
Ballf  2  Cranch,  180.  See  also  Higginaon  y.  Mtin, 
4  Cranch,  415. 

5.  Interest  on  such  debts  ceased  during  the  rev- 
•lutionary  war.  Conn  y.  Penn,  Peters  C.  C.  496. 
Hoart  y.  ^Uen,  2  Dall.  102.  Brewer  y.  HastU^  2 
Call,  22.  iVKCcrq^y.JVy/«,2Dall.l32.  3  Wash. 
C.  C.  403.  And  the  right  to  recoyer  interest 
during  the  war  was  not  provided  for  by  the  treaty. 
ib.    2  Dall.  104,  luKe. 

6.  But  where  the  principal  belonged  to  minors 
in  Ireland,  and  the  plaintiff,  who  was  their  trustee, 
resided  in  this  country,  and  the  defendant  had  ex- 
pressly promised  to  pay  all  the  interest,  it  was 
held  to  be  reeoyerabfe.  Mease  y.  Bhodes,  cited  2 
Dall.  132. 

7.  The  state  of  Virginia  was  held  not  to  be  re- 
sponsible to  those  who  paid  the  amount  of  debts, 
due  to  British  creditors,  into  the  loan-office  of  the 
state,  for  the  nominal  amount  so  paid;  but  only 
fot  the  yalue  accordin|^  to  the  scale  of  deprecia- 
tion. And  the  scal6,  in  such  cases,  was  applied 
at  the  time  of  payment,  and  not  at  the  date  of 
the  goyernor*s  receipt  for  the  certificate  of  the 
payment.  Commonwealth  y.  Walker,  1  H.  &  M. 
144.     See  3  Uar.  &  M*Hen.  20. 

See  CORFISCATIOR. 


BROOKLYN. 

1.  Kings  County,  (New  York,)  of  which  Brook- 
lyn is  part,  includes  all  the  docks,  wharyes,  and 
other  artificial  erections,  in  the  East  Riyer,  opposite 
■to  the  city  of  New  York,  although  west  of  the 
natural  low  water  mark,  on  the  Long  Island  shore ; 
and  the  jurisdiction  of  the  yillage  of  Brooklyn  ex- 
tends to  tjie  actual  line  of  low  water,  whether 
formed  by  nature  or  by  artificial  means.  Udall  y. 
Trustees  of  Brooklyn,  19  Johns.  175. 

2.  But  this  jurisidictton  does  not  extend  to  yes- 
sels  fastened  to  the  wharyes  or  docks  below  low 
water  mark.  Stryksr  y.  Mayor,  ^,  of  Jfew  York, 
19  Johns.  179. 

See  New  .York.    Ways. 


BUGGERY. 

Penetration  of  a  beaslf^y  a  man,  against  the 
order  of  nature,  without  emission,  constitutes  the 
crime  of  buffgery.     Commonwealtk  y.  Thomas,  1 


Virg.  Cas. 


BURGLARY. 

1,  Burglary  is  an  ofl^nee  at  common  law.  Rex 
▼.  Hanson,  1  Root,  59.  And  it  is  the  breaking 
and  entering  of  a  dwelling-house  in  the  night 
ume  with  intent  to  oommit  a  felony.    State  y. 


Wilson,  Coxe,  441.     Commonwealth  y.  Jewell,  7 
Mass.  247. 

2.  If  there  be  day-light  or  twilight  enough,  be- 
gun or  left,  whereby  the  countenance  of  a  peraon 
m^y  be  reasonably  discerned,  a  breaking  and  en- 
try is  not  burglary,  by  the  common  law.  Common' 
toraUh  y.  Checalier,  7  Dane's  Ab.  134. 

3.  An  indictment,  alleging  the  crime  to  haye 
been  committed  between  the  hours  of  twelye  at 
night  and  nine  of  the  eyening  succeeding,  will  be 
quashed  for  want  of  a  noctanter.  Slate  y.  Mather, 
N.  Chip.  32. 

4.  A  breaking  and  entering,  with  intent  to  cut 
off*  an  ear  of  a  person  in  the  house,  is  not  felony 
by  the  common  law,  nor  by  the  Massachusetts 
statute  of  1804,  c.  123.  Commonwealth  y.  J^ewell, 
7  Mass.  247. 

5.  It  is  not  necessary  to  charge  the  defendant, 
in  the  indictment,  with  breaking  and  entering  with 
intent  to  commit  a  felony,  if  a  felony  be  alleged  to 
have  been  committed  after  breaking  and  entering. 
Commonwealth  y.  Broken,  3  Rawle,  207. 

6.  Under  the  Ohio  statute,  which  prescribes  the 
punishment  for  breaking  and  entering,  in  the  night, 
a  mansion-house  in  which  any  person  shall  reside 
or  dwell,  and  committing  or  attempting  to  commit 
any  personal  yiolence  or  abuse,  the  mtent  with 
which  the  party  enters  forms  no  part  of  the  of- 
fence.    Forsythe  y.  StaU,  6  Ham.  iu, 

7.  The  indictment  must  allege  that  some  person 
resided  or  dwelt  in  the  house,  ib. 

8.  The  defendant  cannot  protect  himself,  on 
such  indictment,  by  showing  the  permission  of 
the  wife  of  the  occupant  of  the  house  that  he 
might  enter  it  for  an  unlawful  purpose,  ib. 

9.  Burglary  may  be  committed  in  a  house  stand- 
ing near  enough  to  the  dwelling-house  to  be  used 
with  it  as  appurtenant  to  it,  or  standing  in  the 
same  yard,  whether  the  yard  be  enclosed  or  open. 
StaU  y.  Wilson,  I  Hayw.  242.  StaU  y.  TwiUy,  1 
Hayw.  102. 

10.  It  is  not  burglary  to  break  the  door  of  a 
store  within  three  feet  of  the  dwelling-house,  and 
enclosed  in  the  same  yard,  if  the  store  be  not 
necessary  to  the  house  as  a  dwelling.  State  y. 
Langford,  1  Dey.  253. 

1 L  The  breaking  open  in  the  night  time  of  8 
store  at  the  distance  of  20  feet  from  a  dwelling- 
house;  but  not  connected  with  it  by  any  fence  or 
enclosure,  and  no  person  sleeping  in  the  store,  is 
not  burglary.  People  y.  Parker,  4  Johns.  424. 
S.  P.  State  y.  Ginns,  1  N.  d&  M.  583. 

12.  The  cabin  of  a  yessel  is  a  "shop,*'  and  a 
bam,  not  connected  with  the  mansion-house,  is 
an  **  out-house,"  within  the  meanmg  of  the  Con- 
necticut statute  for  the  punishment  of  burglary. 
StaU  y.  Carrier,  5  Day,  131.  State  y.  Brooks,  4 
Conn.  446.  See  also  Rex  y.  Humphrey,  1  Root,  63. 
Miter,  of  a  district  school-house.  State  y.  Bailey, 
10  Conn.  144.  ^' 

13.  Breaking  and  entering  a  'Warehouse  "  in 
the  night  time  was  not  punishable  under  the 
Massachusetts  statute  of  1805,  c.  101 .  Common- 
wealth y.  Carrol,  8  Mass.  490. 

14.  Under  statute  1804,  c.  142,  the  breaking  of 
a  **  store  "  in  the  night  time,  is  punishable.  Com- 
monweaUh  y.  Undsey,  10  Mass.  153.  AUUr,  under 
the  statute  1784,  c.  o6,  unless  it  be  alleged  to  be  a 
"building."  Commonwealth  y.  MMonagle,  1  Mass. 
517. 

15.  Burglary  may  be  committed  in  a  house  in  a 
city,  in  which  the  prosecutor  intended  to  reside  on 
his  return  from  the  country,  and  into  which  he 
had  remoyed  his  furniture  on  ^oing  into  the  coun- 
try, though  neither  he  nor  his  family  had  ever 
lodged  in  it,  but  it  had  merely  been  used  by  them 
occasionally  as  a  stopping-place.  Commonwe^Utf^ 
r.  Brown,  3  lU^^i  ^* 
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16.  The  bresking  of  a  dwellinff-hooie  in  the 
day  time,  and  stealing  therefrom  a  uank  note,  was 
not  a  capital  offence  under  the  North  Carolina 
sUtute  o^  1806.     State  ▼.  Jim,  3  Murph.  3. 

17.  Renaoving  a  loose  plank,  (not  fixed  to  the 
freehold,)  in  a  partition  wall  of  a  bailding,  it  not 
a  breaking.  CornnumweaUh  v.  Trimmer,  1  Maas. 
476. 

16.  If  a  man  lifU  up  the  latch  of  ao  outer  door, 
or  if,  the  outer  door  being  open,  he  enters,  or  un- 
latclies,  or  unlocks  a  chamber  door,  it  is  such  a 
breaking  as  constitates  the  crime  of  burglary. 
StaU  ▼.  WUsou,  Coze,  439.  Aliter,  if  all  the  doors 
are  open,  and  a  thief  enters,  though  he  afterwards 
breaks  open  a  chest  or  cupboard,  ib.  See  Com- 
moMoeaUk  y.  Steward,  7  Dane's  Ab.  136. 

19.  Cutting  and  tearing  down  a  netting  of 
twine  which  is  nailed  to  the  top,  bottom  and 
sides  of  a  glass  window,  so  as  to  cover  it,  and 
entering  the  house  through  such  window,  though 
it  was  not  shut,  constitute  a  sufficient  breach  and 
entry.     Cammonioeatth  t.  Stephenson,  8  Pick.  354. 

20.  In  an  indictment  for  burglary,  the  words 
**  mansion-house  "  sufficiently  describe  a  dwellinff- 
house.  CommonweaUk  v.  Fennock,  3  S.  &;  R. 
399. 

21.  It  is  not  error  that  the  courts,  in  their  sen- 
tence on  one  convicted  of  burglary,  include  the 
forfeiture  of  property  imposed  by  law.  ih. 

22.  A  prisoner  indicted  for  burglary  and  lar- 
ceny may  be  acquitted  of  the  former  and  con- 
victed of  the  latter.  State  v.  Grisham,  1  Hayw. 
12.  ^ 

23.  Proof  of  burglary,  on  trial  of  a  charge  of 
larceny,  does  not  entitle  the  prisoner  to  an  acquit- 
tal.    WyaU  V.  State,  1  Blaekf  257. 

24.  ^fore  one  can  be  convicted  of  burglary, 
there  must  be  evidence  to  prove  that  the  doors 
were  shut.     StaU  v.  Wilson,  Coxe,  439. 

25.  Before  the  statute  of  1804,  an  indictment 
in  Virginia  was  held  fatally  defective,  for  not  al- 
leging expressly  that  the  burglary  was  committed 
within  the  jurisdiction  of  the  court,  or  within  the 
district  comprising  the  counties  for  which  the 
court  was  held,  although  it  did  allege  that  the 
offence  was  committed  m  the  county  of  N.,  which 
was,  m  fact,  within  the  district  and  the  jurisdic- 
tion.    Commonwealth  v.  Richards,  1  Virg.  Gas.  1. 

26.  It  is  necessary,  in  Pennsylvania,  in  order  to 
authorize  judgment  of  imprisonment  for  life,  on  a 
second  conviction  of  burglary,  that  it  should  ap- 
pear by  the  record,  that  the  defendant  received 
mdgment  of  imprisonment  at  hard  labor,  &c.,  for 
his  first  offence.  It  is  not  sufficient  if  the  indict- 
ment state  only  that  the  defendant  was  convicted 
on  the  former  indictment,  and  that  *^  the  court 
gave  judgment."  Smith  v.  Commonwealth,  14 
B.  &  R.  69. 

BURIAL-GROUNDS  AND  DEAD  BODIES. 

1.  The  Ohio  statute  of  February  5th,  1819, 
provides  that  any  lot,  or  part  of  a  lot,  obtained  by 
any  religious  society,  by  purchase  or  donation, 
and  set  apart  for  the  sole  purpose  of  a  burial- 
ground,  may  be  by  them  surveyed  and  platted, 
and  be  recorded ;  which  lot,  or  burying-groand, 
if  it  be  occupied  as  such  at  the  time  of  recording, 
shall  never  aAer wards  be  sold,  transferred,  or 
used  for  any  other  purposes.  Under  this  statute, 
land  obtained  by  a  religious  society  cannot  be 
held  as  set  apart  for  a  burying-ground,  unless 
actually  surveyed,  described,  platted,  and  re- 
corded. Price  V.  Methodist  Episcopal  Church,  4 
Ham.  515. 

2.  Payment  of  money  for  buria],  in  the  burying- 
ground  of  the  Methodist  Episcopal  church  m 
Cincinnati,  or  burying   the  dead   in  virtue  of 


membership  of  such  church,  gives  no  right  to 
control  the  church  in  the  appropriate  use  of  Ha 
grounds,  ib. 

3.  A  grant  of  a  lot  was  made,  in  1805,  to  trus- 
tees of  this  church,  for  the  purpose  of  erecting 
and  forever  maintaining  a  house  of  worship  there- 
on, according  to  the  rules  and  discipline  of  said 
church  at  its  general  conference.  A  house  of 
worship  was  built  on  the  lot,  and  burials  were 
made  in  it  until  1830.  Held  that  there  was  no 
dedication  of  any  part  of  the  lot  as  a  burial-place ; 
that  the  trustees  might,  in  the  exercise  of  good 
faith,  determine  the  necessity  of  erecting  a  new 
and  larger  house ;  and  that  they  might  so  far  in- 
terfere with  the  interments  on  the  lot  as  should 
be  necessary  to  lay  the  foundations  of  the  new 
house,  and  might,  in  executing  the  work,  disinter 
and  decently  remove  tiie  remains  of  tl|e  dead 
there  buried,  t^. 

4.  It  seems  that  an  injunction  would  be  grantod 
to  restrain  any  wanton  breaking  up  of  the  graves 
in  that  lot  ib. 

5.  In  an  original  plan  of  an  addition  to  George- 
town, in  17^,  a  lot  of  ground  was  marked  **  for 
the  Lutheran  church,"  and  had  been  used  from 
that  time  until  1828,  by  the  German  Lutherans 
of  the  place,  as  a  burial-ground.  They  had  erect- 
ed a  school-house,  but  not  a  church,  on  the  lot, 
and  had  exercised  acts  of  protection  and  owner- 
ship, at  different  times,  by  committees,  the  ori- 
ginal owner  acquiescing.  This  was  considered  as 
a  dedication  of  the  lot  to  public  and  pious  uses, 
and  a  perpetual  injunction  was  granted  against 
disturbing  their  possession,  removmg  tombstones, 
&c.    Beattu  v.  Kurtz,  2  Pet.  566. 

6.  It  is  Klony  to  take,  animo  fitrandi,  clothes 
from  the  body  of  a  person  deceased.  Wonson  v. 
Sayward,  13  Pick.  402. 

7.  To  cast  a  dead  body  into  a  river,  without  the 
rites  of  sepulture,  is  an  mdictable  offence.  Kamor 
van's  case,  1  Greenl.  226. 

8.  It  is  an  offence  at  common  law  to  disinter 
dead  bodies,  even  for  the  purpose  of  dissection.  t6. 
Commonwealth  v.  Cooleij,  10  Pick.  37. 

9.  The  common  law,  on  this  subject,  was  su- 
perseded, in  Massachusetts,  by  statute  181 4,  c.  175; 
and  an  indictment  for  the  offence  could  not  be 
supported  unless  it  concluded  against  the  form  of 
the  statute.     10  Pick.  37. 

10.  The  atatute  1630,  c.  57,  repealed  the  statute 
1814,  c.  175,  without  any  saving  clause  as  to  pre- 
vious offences  under  it.  Hence  there  could  be 
no  legal  conviction  for  disinterring  dead  bodies 
before  the  passing  of  the  statute  of  1830.  If  that 
repealing  statute  revived  the  common  law,  such 
revival  took  effect  only  from  the  time  of  the  re- 
peal.    Commonwealth  v.  Marshall,  1 1  Pick.  350. 

11.  Where  an  indictment  for  disinterring  a  dead 
body,  alleged  that  Uie  burial-ground  in  A.,  where 
the  body  was  interred,  belonged  to  the  first  Con- 
gregational parish  in  G.,  it  was  held  that  the  alle- 
gation was  unnecessary,  and  that  it  was  not  made 
material  by  being  inserted  in  the  indictment,  and 
therefore  need  not  be  proved.  Commonwealth  ▼. 
Coolry,  10  Pick.  37. 

12.  An  indictment  was  framed  upon  the  section 
of  the  statute  of  18l4^vhich  imposed  a  penalty 
for  receiving,  concealiVf ,  or  disposing  of  any  hu- 
man body,  which  should  be  du^  up,  removed,  or 
carried  away,  against  the  provisions  of  a  previous 
section.  Held  that  evidence  tending  to  prove,  but 
not  conclusively  proving,  that  the  defendant  dog 
up,  &c.,  the  body,  did  not  entitle  him  to  an  ac- 
quittal, where  it  was  fully  proved  that  the  body 
was  received,  dx.,  by  him.  Commonwealth  v. 
Loring,  8  Pick.  370. 

13.  The  statute  of  1814  imposed  a  penalty  on 
those  who  should  disinter,  &c.,  **  not  being  autiior 
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ized  bj  the  board  of  health,  or  the  aelectmen  of 
anff  town."  Held  that  the  board  of  health,  &c., 
of  the  town  where  the  body  teas  buried,  was  there- 
by intended,  and  that  an  indictment  was  rightly 
drawn,  which  only  alleged  that  the  defendant  was 
not  authorized  by  such  board,  ib. 


BT-LAWS. 

By-laws  of  Banks — See  Bavxs,  Slg.  IV. 

of  the  City  Council  of  Charleston  —  See  Charlxs- 

Toif,  I.  of  the  City  of  Philadelphia  —  See 

PuiLADXLPRiA,  &c.  of  the  City  of  New 

York — See  Nxw  York. 

1.  Corporations  must  show  their  power  to  pass 
by-laws,  and  bring  themselves  l^  proof  within 
that  power.  Dunrntm  v.  Trustees  of  Ro^ester,  5 
Cow.  462.     Taylor  y.  Griswold,  2  Green,  223. 

2.  An  unreasonable  by-law  is  void.  So,  in  gen- 
eral, is  a  by-law  ifi  restraint  of  trade.   5  Cow.  462. 

3.  By  a  statute  of  Connecticut,  '*  every  town 
shall  have  power  to  make  by-laws  for  restraining 
horses,  cattle,  dec,  provided  that  such  by-laws 
shall  not  be  in  force  till  published  "  in  one  of  three 
enumerated  classes  of  newspapers,  "  as  the  town 
shall  direct."  Held  that,  under  this  statute,  a  by- 
law was  void  which  was  published  (in  the  manner 
prescribed  by  the  statute,  and  in  one  of  the  classes 
of  newspapers  therein  mentioned)  by  order  of  the 
town  clerk,  without  the  direction  of  the  town  as 
to  the  newspaper.  UigUy  v.  BuHce^  10  Conn. 
436.  567. 

4.  A  by-law  may  be  good  in  part,  and  void  for 
the  rest.     Rogers  v.  Jones,  1  Wend.  260. 

5.  Whether  a  by-law  is  reasonable  is  to  be  de- 
cided by  the  court.  Commantoealth  v.  IVoreester. 
3  Pick.  473. 

6.  By-laws  cannot  be  made  to  operate  retro- 
spectively. Howard  v.  Corporation  of  Savannah, 
Charlt.  173. 

7.  A  statute  authorizing  the  trustees  of  a  vil- 
lage corporation  to  make  by-l&ws  respecting  huck- 
sters, and  to  pass  such  prudential  by-laws  for  the 
good  government  of  the  village,  as  they  may  deem 
necessary,  consistent  with  the  laws,  &c.-,  does  not 
warrant  them  to  pass  a  law  that  hucksters  shall 
take  and  pay  for  a  license  of  the  trustees ;  such 
law  being  in  restraint  of  thide,  &c,  Dunham  v. 
Trustees  of  Rochester,  5  Cow.  462. 

8.  A  city  ordinance,  requiring  the  owners  of 
lots  fronting  on  a  certain  street  to  fix  curb-stones 
•nd  make  a  brick  way  in  front  of  their  lots  is  val- 
id.    Parson  v.  Sweet,  1  Green,  196. 

9.  A  by-law  of  a  city  prohibiting  any  person  not 
licensed  therefor  by  trie  mayor,  &c.,  fJ^om  remo- 
ving house  dirt  and  ofial  from  the  city,  is  valid ; 
not  being  in  restraint  of  trade.  Vandine^s  case, 
6  Pick.  187. 

10.  So  of  a  by-law  prohibiting  inhabitants  of  the 
city,  or  of  any  town  in  the  vicmity,  who  offer  for 
sale  the  produce  of  their  own  farms,  &c.,  from 
occupying  any  stand  for  the  purpose  of  vending, 
&c.,  in  certain  streets,  which  are,  by  the  by-law, 
a  part  of  the  market.  J^htingale's  ease,  11  Pick. 
168.    S.  P.  Buffalo  v.  JPSjter,  10  Wend.  99. 

11.  So  of  a  by-law  pr<flnbiting  the  driving  of 
horses,  in  carts,  wagons,  &c.,  on  a  trot  or  gallop,  in 
the  streets  of  a  city.  Commonwealth  v.  froreester, 
3  Pick.  462.    See  1  M'Cord,  333. 

12.  B)r-laws  of  corporations  that  have  a  local 
jurisdiction  are  binding  on  strangers  who  come 
within  the  jurisdiction.    6  Pick.  187. 

13.  A  by-law  of  a  town,  prohibiting  all  persons, 
except  its  own  inhabitants,  fW>m  takmg  shell  fish 
m  a  navigable  river  within  the  limits  of  such  town, 


18  void,*being   in    contravention  of   a  common 
right.     Haiyd^  v.  Jfoyes,  5  Conn.  391. 

14.  Miter,  however,  if  the  town  has,  by  grant, 
&G.,  the  exclusive  right  of  fishing  in  the  waters 
within  its  boundaries.  Rogers  v.  Jones,  1  Wend. 
237. 

15.  A  by-law  of  a  town  or  corporation,  imposing 
penalties  for  particular  ofiences,  seems'  not  to  be 
void  merely  oecause  a  general  law  of  the  state 
imposes  penalties  for  the  same  offences,  ih.  See  1 
Bay,  382. 

16.  A  corporation,  whose  object  is  to  acquire 
property,  may  legally  make  a  by-law  authorizing 
the  stockholders  to  vote  by  proxy  at  their  meet- 
ings.    State  V.  Tudor,  5  Day,  329. 

17.  A  corporation,  empowered  by  charter  *'  to 
make  by-laws,  &c.,  and  to  do  all  things  needful 
for  the  good  government  and  support  of  the  con- 
gregation," may  make  a  by-law  giving  the  presi- 
dent thereof  the  power  of  appointing  inspectors  of 
the  election  of  corporate  officers.  Commonwealth 
V.  Woeiper,  3  S.  &  R.  29. 

•  18.  Also  a  by-law,  that  no  tickets  shall  be 
counted  at  an  election,  '*  if,  besides  the  names, 
there  are  other  things  upon  the  tickets ; "  the  char- 
ter directing  that  ail  elections  shall  be  by  ballot. 
And  under  such  by-law,  tickets  on  which  an  eagle 
was  engraved  were  held  not  to  be  legally  admissi- 
ble, ib. 

19.  A  statute  incorporating  a  parish  directed  elec- 
tions to  be  made  in  the  customary  manner,  and  the 
ancient  law,  which  fixed  that  manner,  allowed  all 
persons  residing  in  the  parish,  or  paying  taxes 
therein,  d&c.,  to  vote  at  elections.  A  by-law  of 
the  parish,  that  every  person  should  pay  ^50,  in 
order  to  be  entitled  to  the  privileges  of  a  member 
thereof,  was  held  to  be  a  violation  of  the  charter, 
and  a  mere  nullity.  Vestry,  ^.  v.  Matthews,  4 
Desaus.  585. 

20.  All  by-laws  of  a  corporation  must  be  con- 
formable and  subordinate  to  the  regulations  of  its 
charter,  ib, 

21.  A  by-law  of  the  city  of  Lancaster,  which 
enacts  that  a  penalty  shall  be  imposed  for  a  misde- 
meanor, with  imprisonment,  in  default  of  pay- 
ment, on  conviction  by  the  mayor  or  an  alderman, 
is  void.    Barter  v.  Commonwealth,  3  Pennsyl.  253. 

22.  A  by-law  to  expel  a  member  for  vilifying 
any  other  member  of  the  corporation  is  bad  ;  not 
being  necessary  for  the  sood  government  and  sup- 
port of  the  ankirs  of  the  corporation.  Common- 
wealth  V.  St,  Patrick's  Society,  2  Binn.  448. 

23.  A  corporation  may,  for  their  own  security, 
make  a  by-law  requiring  their  clerk  to  be  sworn  ; 
but  cannot  avail  themselves  of  his  omission  to 
take  the  oath,  in  defence  of  an  action  against  them. 
Hastings  v.  Bltu  Hill  Turnpike^  9  Pick.  80. 

24.  If  such  by-law  provide  that  the  clerk  shall 
be  chosen  yearly,  i^nd  also  that  he  shall  continue 
in  office  till  another  shall  be  chosen  and  qualified, 
and  the  person  first  chosen  and  qualified  is  reelect- 
ed, the  next  year,  he  continues  to  be  clerk  under 
the  first  election,  till  he  is  qualified  under  the  sec- 
ond, ib, 

25.  Whether  the  borough  of  Elizabeth  can  tax 
innkeepers  by  virtue  of  a  by-law  only.^  Free- 
holders, 4^.  V.  Barber,  2  Halst.  64. 

26.  A  penalty,  incurred  under  the  by-law  of  a 
town,  made  to  prohibit  horses  from  going  at  large, 
&c.,  may  be  enforced  after  the  expiration  of  the 
period  it  was  intended  to  regulate.  Stevens  v.  JH- 
mond,  6  N.  Hamp.  330. 

27.  The  legislature  may  constitutionally  enact 
that  the  interest  which  an  inhabitant  of  a  city  may 
have  in  a  penalty  for  the  breach  of  a  by-law  there- 
of, shall  not  disqualify  him  to  act  as  judge,  juror, 
or  witness,  in  a  prosecution  to  recover  Che  penal- 
ty; and  tnat   such  prosecution  may  be  in  the 
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name  of  the  commonwealth.     CommonweaUk  v. 
Worcester,  3  Pick.  462. 

2d.  Nor  ia  the  statute,  aathorizing  such  proae- 
cution  in  the  name  of  the  commonwealth,  repealed 
by  the  act  incorporating  the  city  of  Boston,  ib. 

29.  The  statute  which  renders  it  unnecessary, 
in  prosecutions  on  the  by-laws  of  Boston,  to  set 
forth  the  by-law  at  large,  in  the  complaint,  it  con- 
stitutional, ib, 

30.  A  complaint  ibr  the  breach  of  a  bv-law  of 
Boston,  concluding  against  the  form  of  the  by- 
laws in  such  case  mack  and  proTided,  is  jiot  suffi- 
cient, unless  it  conclude  also  against  the  form  of 
the  statute.  Commonwealth  y.  Qay,  5  Pick.  44. 
See  €lUo^  Pick.  475.  SUoeta  ▼.  JHmond,  6  N. 
Hamp.  331. 

31.  The  mayor  and  aldermen  of  Boston  have  no 
power  to  8usi>end  a  by-law  of  the  city,  nor  to 
authorize  a  violation  of  it.  CommgmweaUk  ▼. 
Worcester,  3  Pick.  463. 

3SS.  In  a  prosecution  on  a  by-law  prohibiting 
fast  driving  of  horses  in  the  streets  of  a  city,  it  is 
not  necessary  to  prove  that  any  person  was  endan- 
gered by  such  driving,  ib, 

33.  When  the  penalty  of  a  town  by-law  is  to 
be  paid,  one  half  to  the  informer,  and  the  other 
half  into  the  treasury  of  the  town,  a  qid  tarn  action 
therefor  may  be  sustained  in  the  name  of  the  in- 
former and  the  town  treasurer.  Bradley  v.  Biddr 
win.,  5  Conn.  288. 

34.  A  sale  of  lands  and  tenements  under  an  ex- 
ecution of  a  city  officer  of  Savannah,  for  a  viola- 
tion of  a  city  by-law,  is  illegal.  Howard  v.  Cor- 
foratimk.t(f  Sanannah,  Charlt  173. 

35.  A  by-law  of  a  manufacturing  corporation, 
allowing  the  stockholders,  on  paying  30  per  cent, 
of  their  shares,  to  forfeit  their  stock,  is  void  as 
against  creditors.  Slee  v.  Bloom,  19  Johns.  456 — 
reversing  the  decree  in  5  Johns.  Ch.  366. 

36.  Where  a  creditor,  who  was  a  trustee  of  the 
corporation,  openly  protested  against  such  b^-law, 
though  he  accepted  money  raised  under  it,  and 
was  present  at  a  ^bseauent  meeting  of  the  trus- 
tees, when  the  application  of  the  money  was  di- 
rected, and  to  which  he  assented ;  vet  it  was  held 
that  this  was  not  a  ratification  by  nim  of  the  by- 
law, ih. 

37.  A  by-law  of  such  corporation,  that  any 
stockholder,  payinff  50  per  cent,  of  his  shares, 
shall  be  discharged  from  all  future  calls  on  his 
subscription,  except  by  way  of  forfeiture,  is  valid ; 
and  those  who  had  complied  with  the  terms  of 
such  by-law,  before  the  dissolution  of  the  corpo- 
ration, were  held  to  be  discharged  from  all  respon- 
sibility to  creditors,  ib. 

38  Where  the  charter  of  a  turnpike  company 
provided  that  shares  of  the  stock  should  be  trans- 
ferable only  on  the  books  of  the  company,  in  such 
manner  as  they,  by  their  by-laws,  should  direct, 
and  a  by-law  provided  that  the  directors  should 

Crescribe  the  form  of  transfer  to  be  registered 
y  the  clerk  in  the  company's  books,  and  that  no 
transfer  should  be  valid,  unless  so  made  and  fegis- 
teredj  it  was  held  that  a  deed  of  transfer  in  the 
prescribed  form  conveyed  no  title  until  actually 
registered.  JCorthrop  v.  Jfewtown,  ^.  Turnpike, 
3  Conn.  544. 

39.  But  when  so  registered,  it  becomes  a  valid 
transfer  on  the  books  of  the  company,  within  the 
meaning  of  the  by-law.  Jforthrop  v.  Curtis,  5 
Conn.  Sl6. 

40.  The  registry,  in  such  case,  is  itself  the 
originating  act  in  tine  change  of  title ;  and  an  entry 
by  the  clerk,  on  the  deed,  "  received  for  record, 
is  not  equivalent  to  a  registry.    3  Conn.  544. 

41.  Where,  under  a  similar  charter,  a  by-law 
provided  that  transfers  of  stock  should  be  made  by 


assignment  in  the  treasiirer's  book,  either  in  per- 
son or  by  attorney,  it  was  held  that  to  render  a 
transfer  valid,  so  as  to  make  the  assignee  a  stock- 
holder, there  must  be  a  written  assignment  on  the 
said  book,  subscribed  by  the  assignor  or  his  attoiw 
ney ;  an  entry  of  credit  to  the  assignee,  on  tbe 
book,  for  the  amount  ot  the  stock,  being  insuflK- 
cient.  Marlborougk  Mamffacturing  Company  v. 
Smitk,  2  Conn.  57^. 

42.  Where  a  by-law  of  a  corporation  provided 
that  no  transfer  of  shares  shoula  be  of  any  avail 
until  received  for  record  by  the  clerk,  who  should 
enter  thereon  the  time  ne  received  it,  which 
should  bear  date  accordingly,  it  was  held  that  a 
sale  or  pledge,  accompanied  by  a  letter  of  attorney 
to  make  the  transfer,  conveyed  no  title,  until  the 
transfer  was  received  for  record  by  the  clerk. 
The  change  of  title,  in  such  cases,  takes  place 
when  the  transfer  is  received  for  record,  and  the 
transfer  bears  date  from  that  time,  (hford  TWnt- 
pike  V.  Bunnel,  6  Conn.  652. 

43.  A  by-law  reauired  all  transfers  «f  shares  to 
be  made  in  a  book  lo  be  kept  by  the  treasurer. 
Held  that  an  assignment  of  sharef  by  the  vendor^ 
deed,  accompanied  by  a  delivery  of  the  certifi- 
cates to  the  vendee,  without  any  transfer  on  the 
books  of  the  corporation,  was  vaud,  not  only  be- 
tween vendor  and  vendee,  but  against  a  creditor 
of  the  vendor,  who  attached  the  shares  before  he 
or  the  treasurer  had  notice  of  the  transfer.    Ssr- 

«aU  V.  Essex  M.  RaUway  Co.  9  Pick.  202.    8.  P. 
argent  y.  Franklin  Ins.  Co.  8  Pick.  90. 

44.  A  by-law  of  a  company,  the  ahares  of  the 
stock  of  which  are  personal  and  assignable  prop- 
erty, requiring  transfers  to  be  made  only  at  its 
office  personally,  or  by  attorney  with  consent  of 
the  president  Uiereof,  is  contrary  to  the  general 
laws  of  Massachusetts  respecting  the  transfer  of 
the  right  of  personal  property.    8  Pick.  90.    See 
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45.  A  by-law  of  the  Passaic  and  Haokensack 
Bridge  Company,  declaring  each  proprietor  enti- 
tled to  as  many  votes  as  he  has  shares  of  stock,  is 
contrary  to  the  charter  of  the  company,  and  void. 
Taylor  v.  Chiswold,  2  Green,  223. 

4&  The  sUtute  of  1802,  regulating  the  town 
of  Hillsborough,  (N.  C.,)  enables  the  treasurer  of 
the  town  %o  sue  in  his  own  name  for  penalties 
incurred  under  the  by-laws  authorized  thereby,  as 
well  as  for  those  incurred  under  the  statute  itself. 
WatU  V.  Scott,  1  Dev.  291. 

47.  The  ordinance  by  which,  in  1799,  the  cor- 
poration of  Georgetown  first  exereised  the  power 
of  graduating  the  streets,  was  not  of  the  nature  of 
a  compact,  but  might  be  altered  by  the  corpora- 
tion. GozzUr  V.  Corporation  of  Georgetown,  6 
Wheat.  593. 

48.  The  by-law  of  the  village  of  Syracuse,  pro- 
viding that  no  boat  shall  *'  lay  against  or  near  to 
the  south  bank  of  the  basin  m  the  public  square 
for  more  than  24  hours  during  any  one  week,'* 
under  certain  penalties,  is  not  violated,  unless  the 
boat  continues  in  the  basin  24  hours  in  succes- 
sion. Nor  is  a  boat  against  the  south  bank  within 
the  meaning  of  the  by-law,  if  it  do  not  touch  the 
bank.  Lamed  v.  Trustees  of  Syracuse,  5  Wend. 
166. 

See  Albaht. 

49.  By  the  statute  o%April  8th,  1801,  vesting 
certain  powers  in  the  freeholders  and  inhabitants 
of  the  viltaee  of  Poughkeepste,  the  trustees  of 
that  village  liave  authority  to  make  a  by-law  to 
prevent  the  sale  of  meat,  &c.,  for  the  consumption 
of  the  inhabitants,  within  certain  prescribed  limits, 
except  at  the  market-place ;  ana  the  penalty  for 
every  offence  against  such  by-law  may  be  recov 
ered  by  suit.    Sush  v.  Seab-jury,  8  Johna.  418 
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CANADA  GRANTS. 


1.  The  claims  to  Unda  within  the  state  of  New 
York  under  gfrants  made  by  the  French  i^vern- 
ment  in  Canada  prior  to  the  treaty  of  1763  between 
Oreat  Britain  and  France,  wiU  not  be  noticed  bv 
the  courts  of  law  in  that  state.  Those  courts  look 
only  to  titles  under  patents  flroin  the  state,  or  the 
ftrmer  oolemal  goTernment  of  the  province  of 
New  York.    Jmcksom  r.  IngrakoMf  4  Johns.  163. 

2.  The  colonial  assembly  of  New  York,  in  1773, 
pionoiinced  those  Canadian  claims  to  be  wholly  un- 
founded ;  and  at  the  best,  they  are  merely  equitap 
ble  claims,  and  afford  us  eridence  of  a  lew  title 
that  can  he  lecogBiied  by  a  court  of  law.  A. 


CANALS  AND  CANAL  COMMISSIONERS. 

1.  The  New  York  sUtntes  of  April,  1816,  and 
1817,  respecting  canals,  authorized  the  commission- 
ers to  enter  on  and  occupy  any  lands  which  might 
be  necessary  for  canal  improvements;  and  they 
were  thereby  empowered  to  occupy,  if  necessary, 
part  of  a  turnpike  road,  and  to  enter  on  the  land  of 
any  person,  for  the  purpose  of  making  a  new  road  in 
the  place  of  such  part  of  the  turnpike  road  discon- 
tinued by  them  and  taken  for  the  canal.  Rogers 
Y.  Bradshaw,  20  Johns.  735— reversing  the  judg- 
ment in  20  Johns.  103.    See  tdao  7  Johns.  Ch.  3S6. 

2.  The  statute  of  April,  1820,  which  authoriies 
the  commissioners  to  discontinue  or  alter  any  part 
of  a  public  road  or  highway,  when  it  interferes 
with  the  proper  location  or  construction  of  the 
canal,  applies  to  a  turnpike  road.   20  Johns.  735. 

3.  Though  a  party,  whose  land  is  taken  for  the 
use  of  the  public,  is  entitled  to  compensation,  yet 
the  canal  commissioners  are  not  liable  in  trespass 
for  entering  on  and  occupying  land  taken  for  the 
canal  before  the  owner  is  compensated,  ib. 

4.  The  completion  of  a  canal  does  not  divest  the 
•wner  of  the  fee  of  his  lands  occupied  for  it. 
Payment  for  the  lands  is  a  condition  precedent  to 
the  passing  of  the  fee  from  the  former  owner  to 
the  people.  Brindurhqff  t.  WempUf  1  Wend. 
474. 

5.  The  court  in  Ohio  refused  to  enioin  the  com- 
missioners of  the  Miami  Canal  from  disposing,  for 
the  benefit  of  the  state,  of  water  necessary  for 
the  purposes  of  the  canal,  and  once  turned  into  the 
canal,  or  a  feeder,  though  the  interests  of  the 
owners  of  the  land  and  water  privileges  inter- 
fered with  by  the  canal  were  therebv  prejudiced. 
Brush,  J.,  iissenting.  Cooper  v.  fVUUams,  4  Ham. 
253.    5  Ham.  391. 

6.  The  canal  laws  do  not  authorize  the  commis- 
sioners to  appropriate  individual  lands,  by  way  of 
commutation  or  injury,  to  others  who  are  injured 
by  the  making  of  the  canals,  if  such  lands  are  to 
be  used  to  convey  water  from  the  canals,  without 
the  owner's  consent.  M* Arthur  v.  KelUVf  5  Ham. 
141. 

7.  Under  the  Pennsylvania  statute  of  April, 
1827,  an  application  for  damages,  caused  by  the 
location  and  construction  of  the  Pennsylvania 
Canal,  is  premature  if  made  before  the  completion 
of  the  division  of  the  canal  on  which  the  peti- 
tioner's land  is  situate,  though  the  canal  on  his 
land  is  completed.  CommonweaUk  v.  Fisher^  1 
Pennsyl.  462. 

8.  The  statute  of  February,  1826,  authorized  the 
commissioners  to  take  releases  to  the  state  from 
owners  through  whose  land  the  canal  might  there- 
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afler  be  located ;  and  the  consideration  of  snch 
releases,  so  taken,  has  not  failed  because  the  east^ 
em  and  western  waters  have  not  been  united 
by  that  route  of  the  canal  along  which  the  releasors 
reside.  The  consideration  is,  that  the  canal  shall 
pass  through  the  releasor's  land.  ib. 

9.  The  two  statutes  on  this  sublet  are  to  be 
construed  together;  and,  by  such  construction, 
the  viewers  appointed  to  assess  dankages  should 
state,  in  their  report,  courses,  distances  and  quan- 
tity, with  such  references  as  exactly  to  designate 
the  property  converted  to  the  pubKc  use.  ib. 

10.  A  mandamus  to  compel  the  canal  commis- 
sioners to  pay  damages  assessed  for  an  injury  done 
by  constructing  the  Pennsylvania  Canal,  was  re- 
fused in  the  case  of  the  CommontoeaUh  v.  AHtehellf 
2  Pennsyl.  517. 

11.  An  appraisal  of  damages  caused  by  the 
canal,  made  by  two  canal  appraisers  appointed 
pursuant  to  the  statute  of  182d,  is  valid,  if  one  of 
the  canal  commissioners  be  associated  with  them 
in  hearing  and  discussing  the  merits  of  the  claim, 
although  ne  dissent  from  the  appraisal,  and  declare 
himself  absent,  and  not  a  member  of  the  board. 
Rogers's  case,  7  Cow.  526. 

12.  Under  the  sUtute  of  1817,  an  appraisal  of 
damages  may  be  made  for  the  temporary  use  of 
lands  adjacent  to  the  Hne  of  the  cana]«|  ibr  the 
destruction  of  crops  in  consecpience  of  the  re- 
moval of  fences,  and  for  materials  talten,  as  well 
as  for  lands  permanently  appropriated,  and  vested 
in  the  sUte.     Wketlock  v.  Youngs  4  Wend.  647. 

13.  The  agents  of  the  state  are  not  liable  in  tres- 
pass for  entering  on  individuals'  lands,  and  taking 
thereftom  materials  for  the  construction  of  the 
canids  authorized  by  that  statute,  ib.  Jerome  v. 
Ross^  7  Johns.  Ch.  315. 

14.  The  court  of  chancery  refused  an  injunction 
to  restrain  the  commissioners  or  their  agents  fVom 
entering  on  lands  to  dig  up  and  take  away  stones, 
&c..  necessary  to  fill  up  and  complete  the  dam  in 
Hudson  River  between  Waterford  and  Troy,  **  in 
order  to  connect  the  Champlain  Canal  with  sloop 
navigation ; "  no  unnecessary  damage  being  done 
to  the  land  owner.    7  Johns.  Ch.  315. 

15.  Under  the  act  incorporating  the  Blackstone 
Canal  Company,  it  was  held  to  oe  necessary  in 
order  to  entitle  the  company  to  raise  a  dam  by 
which  the  water  of  the  river  would  flow  back  to 
the  injury  of  a  riparian  proprietor,  that  the  lo- 
cation of  such  dam,  and  the  intention  to  raise  it, 
should  be  made  known  and  confirmed  in  the  man- 
ner prescribed  by  the  act.  Famum  r.  Blackstotu 
Canal  Cerporatum^  1  Sumner,  46. 

16.  Where  two  corporations  are  created  by  ad- 
jacent states  with  tlie  same  name,  to  construct  a 
canal  in  each  state,  and  their  interests  are  after- 
wards united  by  acts  of  the  states  respectively, 
the  separate  corporate  eiistence  of  the  corpora- 
tions IS  not  therebv  merged,  but  a  unity  of  stock 
and  interests  merely  is  created.  i6. 

17.  An  act  of  one  state  will  not  be  construed  as 
intended  to  authorize  the  construction  of  a  canal 
or  the  raising  of  a  dam  in  another  state,  ib. 

18.  Before  the  passing  of  the  statute  of  April, 
1827,  the  canal  commissioners  had  no  right  to  levy 
a  toll  upon  passengers  on  the  £rie  and  Champlain 
Canals.    Myers  v.  Foster f  6  Cow.  567. 

19.  They  are  bound  to  pay  assessments  made 
under  the  statute  of  1825,  and  a  fMandamas  lies  to 
enforce  this  duty.     Rogers^s  ease,  7  Cow.  526. 

20.  The  statute  incorporaii ngr  ilie  village  of  Syr- 
acuse, which  empowers  the  trustees  to  construct 
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basins,  &c,,  for  boatSi  under  the  direction  and  with 
the  consent  of  the  canal  commissioners,  was  not 
intended  to  make  the  consent  of  all  the  commis- 
sioners necessary ;  and  the  permission  of  one  of 
them  is  evidence  of  the  consent  of  all,  within  the 
meaning  of  the  statute.  Lamed  v.  Trustees  of 
Syracuse,  5  Wend.  166.    See  By-Laws,  48. 

21.  Under  the  9th  section  of  the  sUtute  of  1792, 
incorporating  the  Delaware  and  Schuylkill  Canal 
Company,  the  jury  of  inquisition  cannot  find  that 
neither  a  bridge  nor  a  fora  is  necessary,  when  the 
canal  crosses  a  public  or  private  road,  Slc.  ;  but 
they  may  determine  which  of  the  two  is  necessary. 
Canal  Company  v.  Miffiin,  1  Yeates,  430. 

22.  Freight-boats  passing  on  the  Erie  and 
Champlain  Canal  are  bound  to  give  every  facility 
for  the  passage  of  packet-boats,  as  well  through 
the  locks  as  elsewhere ;  and  where  a  freight-boat, 
passing  west  on  the  Erie  Canal,  was  waiting  for 
the  emptying  of  a  lock,  when  a  packet-boat  over- 
took her,  the  latter  was  held  entiUed  to  pass  first. 
FamswoTth  r.  Groot,  6  Cow.  698. 

23.  If  the  master  of  the  freight-boat,  on  being 
requested,  refuse  to  consent  that  the  packet-boat 
shall  pass  first,  the  master  of  the  latter  may  law- 
fully use  all  means  that  are  necessary  to  obtain  the 
preference,  short  of  n  breach  of  the  peace  —  as  by 
pulling  back  the  freight-boat  and  forcing  his  own 
forward,  Slq.  And  if  the  freight-boat  be  detained 
or  injured  in  consequence  of  uie  resistance  of  the 
master  thereof  to  the  exercise  of  the  right  of  pref- 
erence, he  is  without  remedy,  ih. 

24.  The  master  of  a  boat  is  liable  for  running 
her  against  another  boat  lying  in  the  canal,  wait- 
ing her  turn  to  pass  the  locks,  if  he  was  bound  to 
know  that  his  boat  could  not  pass  tiie  other  with- 
out hazard,  and  if,  with  such  knowledge,  he  ought 
to  have  used  greater  caution.  Dygert  v.  Bradley, 
8  Wend.  469. 

25.  Where,  in  the  trial  of  such  a  case,  the  judge 
instructed  the  jury  merely  that  if  the  defendant 
neither  designed  an  injury,  nor  was  guilty  of  neg- 
ligence, but  that  if,  in  attempting  to  pass,  he  man- 
aged his  boat  prudently  and  skilrally,  and  the 
injury  was  siistained  by  means  of  the  plaintiff's 
acts,  or  by  mere  accident,  the  defendant  was  not 
liable,  it  was  held  that  the  charge  tended  to  make 
erroneous  impressions  on  the  jurors'  minds,  and  a 
new  trial  was  ordered.  iJb. 

26.  Where  the  proprietors  of  a  canal  were  bound 
by  their  charter  to  construct  it  so  deep  and  wide 
that  rails  of  a  certain  description  could  pass 
through  it  when  the  same  could  pass  the  river 
with  which  it  was  connected,  they  were  heici  lia- 
ble to  the  owner  of  such  raft,  of  whom  they  had 
received  toll,  for  all  damages  suffered  by  him  in 
consequence  of  the  canal's  not  being  sufficient  to 
pass  the  raft,  without  evidence  that  it  could  have 
passed  the  river.  Riddle  v.  Protfrietors  of  Locks, 
\-c.  7  Mass.  169. 

27.  Under  the  statute  of  New  York  authorizing 
an  individual  to  erect  a  dam  across  the  Seneca 
River,  for  the  improvement  of  the  navigation 
thereof,  and  requiring  a  canal  and  lock  to  be  made 
for  the  passage  of  boats  on  the  river,  he  is  not 
liable  to  an  action  for  injuries  sustained  by  others 
in  the  construction  of  tne  work  ;  they  must  seek 
redress  in  the  mode  provided  by  that  statute. 
Calking  v.  Baldwin,  4  Wend.  667.  S.  P.  Leba- 
non V.  Olcott,  1  N.  Hamp.  339.    12  Mass.  466. 

28.  Either  par^  may  oe  the  actor  in  procuring 
the  assessment  of  damages  under  that  statute.  4 
Wend.  667. 

29.  Where  a  company  is  authorized,  by  an  act 
of  the  legislature,  to  cut  a  canal,  no  action  will  lie 
against  them  by  the  owner  of  the  land,  through  or 
near  which  the  canal  is  cut,  for  injuries  to  his 
land,  arising  necessarily  from  the  act  of  making  it, 


or  from  its  contiguity,  the  defendants  having  pnh> 
ceeded  according  to  the  directions  of  the  legisl^ 
ture ;  but  only  for  such  damage  as  results  from 
their  neglect  in  keeping  the  canals  and  embank- 
ments in  repair.  Steele  v.  Inland  Western  Lock 
Jfavigation  Company,  2  Johns.  283. 

30.  Parol  evidence  cannot  be  received  to  show 
that  land  has  been  appropriated  to  the  use  of  the 
public  in  the  construction  of  the  canals  authorized 
by  the  New  York  statute  of  April,  1817,  where 
such  land  is  only  connected  with  the  canals  by  a 
cut  or  ditch,  and  does  not  form  a  part  of  them. 
Jackson  V.  Daley,  5  Wend.  526. 

31.  Where  one  promised  to  pay  money  or  land 
**  on  condition  the  canal  passes  tnrough  C,"  the 
money  within  three  years,  or  the  land  six  months 
afler  location ;  it  was  held  that  the  final  location 
of  the  canal  fixed  the  rights  of  the  parties.  SuUe 
V.  Collins,  6  Ham.  126. 

32.  A  written  agreement  to  pay  (as  above)  is 
not  affected  by  proof  that  the  promisor  understood 
that  the  canal  snould  pass  on  a  particular  line,  un- 
less he  show  fjraud  in  obtaining  the  agreement  ib. 

33.  The  subscribers  to  the  stock  of  the  Dels  wan 
and  Schuylkill  Canal  agreed,  in  writing,  to  pay 
ftSOO  for  each  share,  as  the  money  should  be  called 
for ;  and  the  act  of^  incorporation  authorized  the 
directors  to  fix  the  time  and  place  of  receiving  the 
money,  and  imposed  a  penally  of  five  per  cent,  for 
every  month's  delay,  and  furthermore  provided  that 
when  the  accumulated  penalties  should  become 
equal  to  the  sum  paid  in  on  the  shares,  '*  the  same 
shall  be  forfeited  to  the  company,  and  may  and 
shall  be  sold,"  &c.  Held  that  the  companv  might 
wave  the  forfeiture,  and  sue  the  subscribers  on 
their  agreement ;  but  that,  in  such  suit,  only  the 
usual  rate  of  interest  could  be  recovered.  Csnsl 
Company  v.  Sansom,  1  Binn.  70. 

See  Rivers. 


CAPTURE. 

1.  Property,  taken  in  batUe  on  land,  does  net 
vest  in  the  captor ;  at  least  not  until  the  battle  is 
over.  If  retaken  during  the  batUe,  the  titie  of  the 
original  owner  is  not  divested.  Cook  r.  Howard^ 
13  Johns.  276. 

2.  Property  taken  from  an  enemy,  in  a  war  on 
land,  belongs  to  the  sovereign  of  the  captor,  ib. 

3.  But  where,  in  a  skirmish,  during  the  war  of, 
1812,  a  horse  belongring  to  the  United  States  was 
taken  from  a  wagon- master  by  an  Indian  in  the 
British  service,  who  was  shot  by  an  American 
soldier  who  took  the  horse,  and  the  horse  was 
afterwards  taken  from  him,  as  the  property  of  the 
United  States,  by  an  officer  commanding  a  detach- 
ment  of  United  States  troops,  but  without  any 
authority  from  the  United  States,  it  wu  held  that 
the  soldier  might  maintain  trespass  against  the 
officer  to  recover  the  value  of  the  horse,  and  that, 
until  the  contrary  should  be  shown,  it  most  be 
presumed  that  the  United  States  did  not  intend  to 
claim  the  horse,  ib. 

4.  Capture  from  an  enemy,  made  on  land  by 
unauthorized  persons,  does  not  divest  the  own- 
er's right  of  property,  unless  there  be  a  condem- 
nation or  distribution  made  by  some  competent 
authority.  Tkirnbutt  v.  Ross,  1  Bay,  20.  See  also 
Jenkins  v.  Putnam,  1  Bay,  10. 

5.  And  if  the  capt6r,  before  such  condemnation, 
&e.,  sell  the  property,  the  original  owner  may 
maintain  trover  for  it  against  the  purchaser.  1 
Bay,  20. 

6.  When  a  town  is  captured  by  a  public  enemy, 
and  the  common  consequences  of  capture,  accord- 
ing to  the  laws  of  war,  follow,  i.  e.  a  restraint 
upon  the  persons  and  effects  of  the  captured  in- 
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lnbiturte|«n  oflB^r,  who  has  attached  property 
bdfora  the  ctpture,  ia  excuaed  from  producing  it 
to  be  seized  on  execution.     Congdin  t.  Cooptr^ 

15  Maaa.  10. 

7.  No  action  liea  at  common  law  on  acooant  of 
an  unlawful  capture  on  the  high  aeas,  aa  prize  of 
war.  Jurisdiction  in  caaes  Qf  prize,  and  of  every 
thing  incidental  and  conae<]^uentiaI  thereto,  be- 
longs exclusively  to  the  admiralty  courts.  So  of 
piracy  and  piratical  capture*,  with  all  their  inci- 
dents. Ro»s  ▼.  RiUenkoua9y  2  Dall.  164.  165.  2 
Taates,  443.  Simp$tm  v.  Jfadeau,  C.  &  N.  115. 
8.  C.  2  Hayw.  141.  Sasportag  v.  Jennings,  1  Bay, 
470.  Doane  ▼.  PenkaUoWy  I  Dall.  218.  HaOeU  y. 
Lamotke,  3  Mnrpb.  279.  ffovion  v.  HalUu,  16 
Johns.  327.  Cheriot  v.  Foussatt,  3  Binn.  220.  2 
Crallia.  342.    Admisaltt,  IL 

8.  No  irregularity  or  misconduct  of  the  captor, 
in  the  dispo«fcion  of  the  prize,  will  confer  jurisdic- 
tion aa  to  the  original  {akinttf  or  be  in  itself  a 
ground  of  action  at  common  law.    3  Murph.  279. 

16  Johns.  327. 

9.  And  the  law  b  the  same,  though  the  captur- 
ing vessel  were  fitted  out  of  a  port  of  the  United 
States,  in  violation  of  the  neutrality  of  the  United 
States,  or  of  the  act  of  eonffresa  of  June  5th,  1794. 
HalUa  V.  Lamothef  3  Murph.  279.  Jfovion  v.  Hal- 
UUf  16  Johns.  327  —  reversing  the  judgment  of  the 
vupreme  court  of  New  York,  14  Johns.  273. 

10.  The  common  law  courts  of  the  several  states 
have,  however,  a  right  to  inauire  and  decide 
whether  an  admiralty  court  of  the  United  States 
had  jurisdiction,  in  a  given  case,  where  goods 
were  taken  aa  prize.  Slocum  v.  WkuUr^  1  Conn. 
429. 

11.  A  prize  court,  eatablished  by  a  belligerent 
power  in  a  neutral  country,  has  no  jurisdiction ; 
and  a  sale  of  an  enemy's  goods  by  a  captor,  under 
tba  order  of  such  prize  court,  does  not  change  the 
property,  and  the  original  owner  may  reclaim  them 
m  a  court  of  common  law.  Wheelwright  v.  De- 
feeuUr,  1  Johns.  471. 

12.  A  district  court  of  the  United  States  haa  no 
juriadiction,as  a  court  of  admiralty,  over  property 
seized  as  prize,  on  land,  by  the  crew  of  a  private* 
armed  vessel ;  and  a  decree  of  condemnation  by 
aoch  court  is  no  bar  to  an  action  of  trespasa,  by 
the  owner  of  the  property,  against  the  captors, 
who  had  no  authority  to  seize  it.  SUnnan  v.  Wked' 
er,  1  Conn.  429. 

13.  Where  a  vessel  waa  seized  in  1762,  and  car- 
ried into  Rhode  Island,  and  there  condemned  by 
the  court  of  vice-admiralty,  and  sold,  but  on  ap- 
peal to  the  court  of  lord  commissioners  of  appeals, 
the  sentence  of  condemnation  was  reversed,  it 
waa  held  that  a  court  of  common  law  had  juris- 
diction of  an  action  affainat  the  captor  to  recover 
the  value  of  the  vessel.  But  the  court  were  not 
unanimous  on  the  question  whether  an  action  of 
trover  was  the  proper  remedy  in  that  case.  Taxier 
V.  Sweet,  2  Dall.  81. 

14.  So  it  was  held  that  an  action  for  money  had 
and  received  might  be  maintained,  in  a  common 
law  court,  against  the  marshal  of  a  court  of  admi- 
ralty, to  recover  shares  of  prizes  due  to  mariners 
after  a  decree  of  condemnation  in  the  admiralty,  a 
sale  of  the  vessel,  and  a  return  by  the  marshal 
that  he  had  the  proceeds  ready  to  he  delivered  to 
the  captors.  Henderson  v.  Clarkson,  2  Dall.  174. 
1  Teates,  148.  See  Bingkam  v.  Ctibbot^  3  Dall. 
19.    Mahoanr,  The  Gloeester,  Bee,  395. 

Aa  to  captures  as  prize  of  war — See  Prize.  Ad* 

MIRALTT,  11. 

E^ct  of  capture,  in  insurance  cases — See  Ih- 
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CARRIERS. 
See  Bailment,  IV.  (d.) 


CERTIORARI. 


I.  In  what  Cases  a  Writ  of  CerUormi  is.orii 
not,  a  proper  Remedy,  in  CivU  Proeeeeungs: 
When  issued  as  Auxdiary  Process, 
II.   Of  the  Awarding  qf  a  Wrtt  of  Certiorari^  and 
of  the  Proeee&ngs  and  Practice  thetaon. 

III.  Bonds,  Ac.,  to  prosecute  a  Certiorari, 

IV.  Of  the  Return  to  a  Writ  of  Certiorari. 

V.   Of  the  Effect  of  the  Writ,  and  of  the  Judgment^ 

&c.,  thereon  ;  Costs. 
VI    Of  Certiorari  in  Criminal  Cases, 

I.  In  what  Cases  a  Writ  of  Certiorari  is,  or  is  notf 
a  proper  Remedy,  in  Civil  Proceedings :  When 
issued  as  Auxiliary  Process, 

1.  A  supreme  court  has  power,  by  the  common 
law,  to  review  the  proceedings  of  all  inferior  tri- 
bunals, and  to  pass  upon  their  jurisdiction  and 
decisions  of  questions  of  law.  But  unless  a  statute 
confers  tiie  power  of  reviewing  determinations  of 
inferior  tribunals  upon  questions  of  fact,  such  de* 
terminations  are  conclusive,  and  cannot  be  reversed 
on  certiorari,  Starr  v.  Drustees  of  Rochester,  6 
Wend.  664.  htdependenu  v.  Pompton,  4  Halst 
209.  Ex  parte  Hayward,  10  Pick.  358.  See  also 
20  Johns.  430.  8  Piek.  226.  16  Johns.  50.  2 
Caines,  179.    State  Y,aenft,  2  Kill,  269,    Baldwin 

V.  Simmons,  4  Halst.  196.  Wood  v.  Tallman,  Coze, 
153.  Ex  parte  Jfigktingale,  11  Pick.  168.  Wil- 
liamson V.  Caman,  1  Gill  Sl  Johns.  196.  Clark  v. 
VanUeu,  6  Halst.  78.  Farley  v.  M* Entire,  1  Green, 
190.  Graecen  v.  Allen,  2  Green,  74.  Andrews  v. 
Andrews,  2  Green,  141. 

2.  When  the  proceedings  of  the  court  below 
are,  in  any  stage  of  them,  dmerent  from  the  course 
of  the  common  law,  whether  in  civil  or  criminal 
cases,  the  writ  of  certiorari  is  the  only  proper  pro- 
cess to  correct  any  error  that  may  have  occurred, 
unless  some  different  process  is  given  by  statute. 
Commonwealth  v.  Ellis,  11  Mass.  466.  Balk  Bridge, 
^.  Ctnnpany  v.  Magoun,  8  Greenl.  293.  Ruhlman 
V.  Commonwealth,  5  Binn.  27.  Phillips  v.  Phillips, 
3  Halst.  123.  Triggs  v.  Boyee,  4  Havw.  100. 
WiUiamson  v.  Caman,  1  Gill  &.  Johns.  196.  Mack- 
ahoy  V.  Commonwealth,  2  Virg.  Cas.  270.  Boh  v. 
StaU,  2  Terg.  173. 

3.  Thus  certiorari,  and  not  a  writ  of  error,  is  the 
proper  process  to  remove  the  proceedings  of  the 
court  of  sessions,  county  commissioners,  &c.,  in 
laying  out  highways,  and  other  proceedings  re- 
specting highways  and  turnpike  roads.  Comtmen' 
wealth  V.  CooTtths,  2  Mass.  4^9.  Commonwealth  v. 
Hall,  8  Pick.  440.  CommonweaUh  v.  West  Boston 
Bridge,  13  Pick.  195.  Commmmealth  v.  Cam^ 
bridge,  7  Mass.  158.  White*s  ease,  2  Overt.  109. 
Lawton  v.  Commissioners,  2  Caines,  179.  Cowan's 
case,  1  Overt.  311.  Matter  of  Highway,  2  Pen. 
1038.  Burrows  v.  Vandeoier,  3  Ham.  383.  Adr 
ams  V.  JTewfane,  8  Verm.  271.  Schui^kiU  Falls 
Road,  2  Binn.  250. 

4.  So  of  the  proceedings  of  the  mayor  and 
aldermen  of  Boston,  in  laying  out  and  alter- 
ing streeU.    Parks  v.  City  of  Boston,  8  Pick.  218. 

5.  And  to  remove  the  proceedings  of  the  com- 
mon pleaa  or  aeaaions,  on  a  complaint  against  the 
alleged  father  of  a  bastard  child.  Drowns  v. 
SHmpson,  2  Masa.  445.  Common»ealih  v.  CoU, 
5  Maaa.  517.  Commonwealth  v.  Moore,  3  Pick. 
194.  Mariner  v.  Dyer,  2  Greenl.  165.  Tillson  v. 
Bo^oley,  8  Greenl.  163.    Lawson  y.  ScotH,  1  Terg. 
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93.    Swut  V.   Ovtrmtrs,  3  Johns.  S3.     Qile  ▼. 
Moore,  2  Pick.  386.     Claflin  v.  Huhbard,  Brajt  38. 

6.  Aad  the  proceedings  before  a  justice  of  the 
peace,  on  a  cooiphiint  to  recover  a  fine  under  the 
milita  law.  Edj^ar  v.  Dodge,  4  Mass.  670.  Com- 
montoeaUh  v,  Derh^  13  Mass.  433.  BaU  ▼.  Brig- 
ham,  5  Mass.  40^  See  also  Dvnham  ▼.  UmUd 
Staler,  4  Hay w.  54.  Knight  v.  Payfu,  Wright,  369. 
Rathbwn  v.  &iioyer,  15  Wend.  451. 

7.  And  the  proceedings  of  the  common  pleas, 
(^when  an  appeal  was  not  allowed,)  on  a  complamt 
lor  flowing  land  by  a  mill-dam.  Commonwealih 
T.  EUiM,  1 1  Mass.  462.  SpHng  y .  LoweU,  6  Mass. 
399.     VtmduBot  v.  Comttock,  3  Msas.  187. 

8.  Under  the  New  York  statute,  when  a  decis- 
ion of  the  commissioners  of  highways  is  reversed, 
on  appeal  to  the  common  pleas,  the  ooranussion'- 
ers  may  remove  the  proceedings  to  the  supreme 
court.     Commissioners  v.  Clay),  15  Johns.  537. 

9.  There  being  a  court  of  appeal  does  not,  in 
New  JersejT,  prevent  the  remoinu  of  the  proceed- 
ings of  an  inferior  court  into  the  supreme  comrt, 
hv  certiorari,  Kingsland  v.  Gotdd,  1  Ualst  161. 
See  also  Krumeiek  v.  Krumeiek,  3  Green,  39.  jBm^ 
roiM  V.  Vandevior,  3  Ham.  383.  JfC^sidU  v. 
M'CaskiU,  Charlt  151. 

10.  That  a  proceeding  is  void  for  want  of  au- 
thority or  jurisdiction  in  the  inferior  tribunal,  is 
not  a  sufflioient  reason  for  refusing  to  remove  it 
by  this  writ  Commonwealth  v.  Blue  Hill  Turn- 
jnke,  6  Mass.  420.  HawUufme  v.  Jf  Gvire,  1  Har- 
ring.  530.  State  ▼.  Thompson,  2  N.  Hamp.  237. 
Ex  parU  Haytoard,  10  Pick.  368.  CommomweaUh 
V.  fFest  Boston  Bridge,  13  Pick.  197.  Starr  v. 
Tnutoes  ofBoehesUr,  6  Wend.  564.  CoutaWs  ease, 
1  Overt.  311.  J^s  t.  Brook/ield,  Goxe,  38. 
Stato  V.  Pownal,  1  Fairf.  34.  WtUmmsom  ▼.  Car- 
nan,  I  Gill  db  Johns.  197.  State  v.  Huntingdon, 
1  Const  Rep.  325.  Davh  v.  Matthe^oo,  Charlt 
111.  Herrigas  v.  ATGiU,  1  Ashm.  152.  Jforrt- 
jon  V.  miwungton,  ^.  Tumjnke,  1  Harring.  366. 

11.  But  certioran  will  not  issue  to  remove  a 
cause  for  trial  above,  merely  irom  a  defect  of  ju- 
risdiction in  the  oonrt  below.  Fouder  v.  Lindtey, 
3DaH.4]l. 

12.  Certiorari  lies  to  correct  proceedings  in 
cases  of  foreign  attachment  Mien  ▼.  WiUmms,  1 
Hayw.  17.  IVyar  v.  Blaekmore,  2  Hayw.  374. 
Hartshorn  v.  IVtlson,  2  Ham.  27.  WUson  v.  Ray, 
Charlt  109.  Branson  v.  Shinn,  1  Gieen,  250. 
^yres  v.  Bardet,  2  Green,  330.    Learned  v.  Dwal, 

3  Johns.  Cas.  141.    Contra,  Walker  v.  Gibks,  1 
Yeate8,255.    See  3  3.  &.  B^,  ill. 

13.  So  it  is  the  proper  remedy,  in  North  Caro- 
lina and  Tennessee,  where  an  i^peal  is  not  al- 
lowed by  law.  It  is,  in  those  states,  a  substitute 
for  an  appeal.  'Reardon  v.  Gfuy,  2  Hayw.  245. 
Domgan  v.  Arnold,  4  Dev.  99.    Swaim  v.  Fentress, 

4  Dev.  601 .    But  it  has  never  been  allowed  as  a 
substitute  for  a  writ  of  error.    4  Dev.  604. 

14.  And  when  an  appeal  is  allowable,  yet,  if  the 
opportunity  of  talrfng  it,  or  the  means  or  prosecu- 
ting it,  be  lost,  by  the  neglect  of  a  legal  officer, 
the  contrivance  or  the  opposite  party,  or  improper 
conduct  in  the  inferior  court,  a  certiorari  will  be 
granted,  without  reference  to  the  merits  of  the 
cause.  Perkins  v.  Hadley,  4  Hayw.  143.  CoUins 
V.  MU,  3  Dev.  234.  Kearny  v.  Jackson,  1  Terg. 
294.  Mera  v.  Scales,  2  Hawks,  364.  Chambers  v. 
Smith,  1  Hayw.  366.    Bed  vide  BrickeU  v.  Aim, 

1  Hayw.  137. 

15.  This  writ  will  be  granted  where  an  appeal 
has  been  dismissed  for  want  of  security.  Fryar  v. 
Blaekmore,  2  Hayw.  374.  And  where  the  appeal 
bond  is  not  sent  up  by  the  clerk.    Steele  v.  Harris, 

2  Csr.  Law  Repos.  636.     Chambers  v.  Smith,  1 
Hayw.  366.    Perkins  v.  Hadley,  4  Hayw.  145. 

16.  If  an  ap|ieal  be  dismissed  because  the  at- 


torney's VMSons  therefor  are  aot  iled,  the  amm 
may  be  brought  up  by  eartisrari.  Gmtet  v.  Perr^ 
man,  2  Overt  108. 

17.  Where  the  party  has  an  opportunity  to  ap- 
peal, attd  does  not  avail  himself  of  it,  a  esriMrisrt 
ought  not  to  be  supported.  Beck  v.  Knabb^  I 
Overt.  59.  60. 

18.  So  where  an  appellant  trusts  te  the  ele^  te 
do  what  he  ought  to  do  himself,  aad  it  is  not  datm, 
he  wiU  not  m  relioved  by  eartisrari.  State  ▼. 
WiUiams,  2  Hawks,  100. 

19.  A  certiorari  will  not  be  granted  because  m 
transcript  of  an  appealed  case  was  not  brought  up 
in  season,  if  it  were  not  applied  for  by  the  appet- 
lant  nor  by  his  attorney.  Cr^fis  v.  Stoehtan,  S 
Terff.  164. 

30.  A  plaintiff,  who  had  a  right  of  apneal,  is  m4 
entitled  lo  a  certiorari,  beoa«is9  he  had  no  notice 
of  the  time  and  place  of  trial,  nor  Ihlit  the  defond- 
ant  would  file  a  claim  in  offiwt  Portor  v.  Wka^ 
ton,  5  Yerg.  108. 

21.  An  appellant's  neglect  to  file  an  appeul  bond 
is  not,  of  itself,  a  suffieient  grouad  for  granting 
him  a  writ  of  certiorari;  but  if  a  proper  case 
be  shown  by  affidavits,  the  writ  will  be  granted. 
Mannit^  v.  Sawyer,  1  HawkSf  37.' 

22.  Where  judgment  is  rendered  on  the  first  day 
ofa  term,  and  no  attempt  is  made  to  appeal,  and 
no  reason  is  shown  for  the  neglect,  a  certiorari 
will  not  be  granted.  McMillan  v.  Sauth^  2  Car. 
Law  Repos.  fiB. 

23.  Ignorance  of  the  statute  which  requires 
that  appeal  bonds  shall  be  executed  in  the  court 
appealed  from,  will  not  entitle  the  appellant  to  a 
certiorari.    ElUott  v.  HoUiday,  3. Dev.  377. 

84.  An  executor  was  held  entitled  to  a  certionrij 
on  showing,  as  a  reason  for  the  testator^s  not  ap* 
pealing,  that  he  was  sick  when  judgment  was  ran* 
dered,  and  died  soon  after,  and  th^  his  ageat  ittd 
not  know  what  evidence  could  be  given.  Jfagnar 
r.  Person,  7  Yerg.  300. 

25.  Where  an  appeal  lies  from  the  county  eoart, 
a  esrttorart  will  not  be  granted  to  remove  a  eauae 
therefrom,  before  trial,  though  the  defendant  makca 
affidavit  that  there  is  a  oomDination  in  the  county 
to  harass  him,  and  he  believes  he  cannot  have  a 
feir  trial  ttfere.  Street  v.  dark,  1  Taylor,  15.  Sea 
3I>aU.  413.    4Halstl01. 

26.  Refusing  an  apnea],  when  rightly  clmmed. 
is  sufficient  ground  for  a  certiorari.  Jinon.  I 
Hayw.  302.  Street  v.  Oark,  1  Tsylor,  15.  Ex 
parte  George,  Charlt  93. 

27.  Certiorari,  as  a  substitute  for  an  appeai, 
must  be  applied  for  in  a  reasonable  time;  and, 
except  in  very  special  cases,  a  second  writ  for  tba 
same  cause  will  not  be  allowed.  Triggs  v.  Bojfce, 
4  Hayw.  100.  See  also  Perkins  v.  Hadley,  4 
Hayw.  14& 

2S.  It  will  not  be  granted  after  five  years  have 
elapsed,  this  being  the  period  at  which,  in  Nortli 
Carolina,  a  writ  of  error  is  barred.  Swaim  v.  Fen- 
tress,  4  Dev.  604. 

29.  This  is  the  proper  writ  to  remove  irregular 
prooeedings  of  a  commissioner  of  insolvency. 
Anon.  1  Wend.  90.  And  the  proceedings  of  the 
sssistant  justices  of  the  city  of  New  York,  under 
the  statute  relating  to  summary  proceedings  to 
recover  thepossession  of  land.  Roach  v.  Cosine, 
9  Wend.  227.  And  the  proceedings  of  justices  of 
the  peace  appointing  a  town  officer,  on  the  neg- 
lect of  the  town  to  make  an  appointment.  Wildy 
V.  Washburn,  16  Johns.  49.    See  8  Johns.  71. 

30.  Though  a  statute  declares  that  no  appeal 
shall  be  allowed  from  an  inferior  tribunal,  but 
that  its  decisions  shall  be  final,  yet  the  supreme 
court  may  review  those  decisions  on  certiorari 
Murfree  v.  heeper,  1  Overt.  1.  Remrdfin  v.  Qua 
2  Hayw.  245.     Clairke  v.  Patterson,  6  Binn.  128 
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3Hftkt906.    Commis9ioner»^.EM,YFnjfrt,4S, 

•  Phitadelphia  County  v.  Sfninr  Garden,  6  S.  db  R. 

6^4.    Ex  porta  Roe.  Charlt.  38.    itf  dure  y.  White, 

31.  In  MaTyland  and  New  Jeney,  etrtiorari  is 
the  procese  by  which  the  decrees  of  the  orphan's 
oowt  are  brought  before  the  supreme  court  for 
«»rreotioii.  BnUiford  y.  RkKardmm,  3  Har.  & 
M'Hen.  348.  ^taltf  y.  ^a^eto,  4  Halst.  70.  Cm- 
tent  y.  Dickenson,  2  Pen.  507.  State  y.  Judges,  ^, 
8  South.  554.  Ludlow  y.  Lh^ow,  1  SonUi.  387. 
E»  porta  Cmig,  CYmxM.  \b9,  M'CaskiU^.M'Cas^ 
kUl,  Charlt.  151.  Burroughs  y.  JIA'dUc,  2  Pen. 
dl3.  Famett  y.  re^A/e,  2  Green,  207.  See  Dvr- 
ham  y.  JEM/,  3  Har.  6l  M'Hen.  352.  See  also 
Wmlker*s  a^fpeal,  2  Dall.  190. 

82.  A  distributee  is  entitled  to^a  eertiormi,  in 
North  Carolina,  to  reyise  an  allowance  of  a  year's 
proyisions  mads  to  a  widow.  Perrv  y.  Perry,  2 
Tavlor,  184. 

33.  An  asseament,  under  the  New  Jersey  mili- 
tia act  of  1791,  may  be  remoyed  by  this  writ. 
Stale  y.  Chambers,  Coze,  400. 

34.  A  jodffment  rendered  on  a  report  of  referees, 
in  the  defendant's  absence,  may  be  brought  up  by 
certiorari.    Pierson  y.  Fierson,  2  Halst.  125. 

35.  Though  a  statute  directs  that  no  certiorari 
■ball  issue  to  reraoye  into  the  supreme  court  any 
proceeding  had  in  pursuance  of  it,  yet  a  eerftbron 
may  issue  to  bring  up  proceedings,  which  are  not 
in  nursnanoe  of  the  statute,  though  they  are  had 
under  pretence  of  it.  ^ekerman  v .  Taylor,  3  Halst. 
268.  305.     Vunck  y.  Whorl,  1  Pen.  335. 

36.  Certiorari  Ties  to  correct  the  proceedings  of 
the  common  pleas,  as  to  the  abatement  of  taxes 
under  the  New  Hampshire  statute  of  1791.  i>ur- 
Ami  y.  Thompson,  2  N.  Hamp.  166.  Stata  y. 
Thomjfson.  2  N.  Hamp.  236. 

37.  And  to  reyerse  an  award  of  a  Ji.fii.,  by  a 
justiee,  after  the  defendant's  death,  without  a  sd. 
fa.  Cooper  y.  J/dy,  1  Harring.  18.  See  also 
JtOmu  Y,  Houston,  I  Harring.  529. 

36.  irregularities,  apparent  on  the  face  of  pro- 
•eedings  respecting  roads,  can  be  corrected  in  no 
way  bat  bjr  certiorari,  if  such  proceedings  are 
within  the  jurisdiction  of  those  who  direct  them. 
Goodwin  y.  HaUaweU,  3  fVurf.  271. 

39.  The  proceedings  of  an  inferior  court  in  ma- 
king an  entry  of  satisftction,  on  the  record  of  a 
judgment,  may  .be  reyiewed  by  this  writ.  Lsio- 
reaee  y.  Dickey,  7  Halst  368. 

40.  The  proceedings  of  commissioners,  appointed 
by  a  special  statute,  to  settle  the  boundary  lines 
between  counties,  may  be  brought  before  the  su- 
preme court  by  this  writ.  sSite  y.  Coleman,  1 
Oreen,  96. 

41.  So  of  the  proceedings  of  the  commissioners, 
appointed  under  the  statute  incorporating  the 
Camden  and  Amboy  Rail-Road  Transportation 
Company.  That  statute,  giving  the  supreme 
court  authority  to  set  aside  the  report  of  those 
commissioners,  on  good  cause  shown,  did  not 
take  away  the  aggrieved  party's  right  to  this  writ 
Vanwidae  y.  RaU-Road  Company,  2  On^n,  164. 

Rennet  y.  Rail-Road  Company,  2  Grpen,  145. 

42.  And  of  the  decision  or  the  common  pleas, 
in  Ohio,  on  an  application  to  redeem  land  sold  for 
taxes.    Street  y.  Prands,  3  Ham.  277. 

43.  So  of  the  proceedings  of  the  sessions  against 
a  husband  for  desertion  of  bis  wife.  Overseers  y. 
*Smilh,  2  S.  &  R.  363.  And  the  proceedings  of 
the  common  pleas  upon  a  petition  for  leaye  to 
prove  1  contract  for  tne  sale  of  land,  hy  a  person 
deceased.    Hagerty's  case,  4  Watts,  306. 

44.  And  an  assize  of  nuisance.  Idvezey  v.  GoT' 
gas,  2  Binn.  192.  So  of  the  judgment  of  the  com- 
mon pleas,  quashing  an  inquisition  in  a  case  of  lu- 
nacy.   CommonwwUk  v.  Bemtmont,  4  Rawle, 


45.  And  of  the  proceedings  of  the  city  council  of 
Savannah,  on  an  mformation  and  fine  for  keeping 
a  faro  bank.  State  v.  Corporation  of  Savannah, 
Charlt.  235.  And  for  breach  of  the  quarantine 
law.    Ex  parte  Roe,  Charlt.  31—42. 

46.  And  of  the  proceedings  of  the  mayor,  Ac, 
of  Boston,  in  lioensinj^  a  ferry,  a  hearing  of  the 
parties  interested  havmg  been  had  previously  to 
granting  the  license.    Lx  parte  Fay,  15  Pivk.  243. 

47.  And  of  the  proceedings  of  the  common 
pleas  on  an  appeal  from  a  justice,  on  the  prosecu- 
tion of  a  party  for  not  giving  half  of  the  road  to  a 
carriage  that  he  met.  ClaA  y.  Commonwealth,  4 
Pick.  125. 

48.  Proceedings  of  justices,  under  the  landlord 
and  tenant  law  of  Pennsylvania,  may  be  removed 
into  the  common  pleas.  MPClvre  v.  White,  Addis. 
192.  And  also  into  the  supreme  court*  FahnC' 
stock  y.  Fanstenauer,  5  S.  &  R.  174.  Lenox  y. 
JIfCall,  3  8.  &  R.  95. 

49.  £yery  person  affected  in  interest  by  ex  parte 
proceedings  in  an  inferior  court,  shall  have,  upon 
a  proper  case,  a  certiorari.  Per  Ruffin,  J.  2  Tay- 
lor, 186. 

60.  Proceedings,  without  notice,  under  the  for- 
eign attachment  process,  and  a  levy  of  execution 
issued  thereon,  may  be  reexamined  and  corrected 
on  certiorari.    Dtfugan  y.  .Arnold,  4  Dev.  99. 

51.  Whenever  pupable  injustice  has  been  done 
by  an  inferior  tribunal,  in  the  exercise  of  its  dis- 
cretionary power,  in  opposition  to  settled  princi- 
ples of  law  and  equity,  its  decisions  may  be  cor- 
rected by  certiorari  or  other  process.  Duggen  v. 
M*Qruder,  Walker,  112b  Thus,  certioren  was 
granted  where  a  postponement  of  a  hearing  was 
aenied  to  a  party,  and  a  decision  was  made  with- 
out givinff  nim  a  fair  opportunity  to  be  heard, 
or  to  produce  testimony.  Fonda  v.  Canal  Ap- 
praisers, 1  Wend.  S£8«'  Brooklyn  y.  Patchen,  8 
Wend.  47.  So  if  notice  is  not  given  to  parties 
before  adjudicating  upon  their  rights.  Commis' 
sioners  y.  Claw,  Id  Jmm.  537.  Commonwealth 
y.  Chase,  2  Mass.  170.  'Commonwealth  v.  Cam- 
bridge,  4  Mass.  627.     Commonweal^  v.  Coombs, 

2  Blaas.  489.  Commonwealth  v.  Peters,  3  Mass. 
229.  Commonwealth  y.  Sheldon,  3  Mass.  188. 
State  y.  Baring,  8  Greenl.  135.  Ex  parte  Baring, 
8  Oreenl.  137. 

52.  A  writ  of  certiorari  is  a  legal  process,  in 
South  Carolina,  thoU|^  it  is  very  seldom  adopted. 
Stata  y.  Senft,  2  Hill,^66. 

53.  In  Tennessee,  the  writ  of  certiorari  is  gen- 
erally resorted  to  instead  of  the  writ  of  audita 
auerela,  which  is  not  in  common  use  in  that  state. 
tdnebauffh  v.  Rsnker,  Peck,  363.  Barnes  v.  Rob- 
inson,  4  xerg.  186.  See  also  Elders  y.  Johnston, 
Peek.  204. 

54.  In  Virginia,  this  writ  is  not  used  as  a  substi- 
tute for  a  wnt  of  error  or  supersedeas,  in  civil  ac- 
tions, even  though  such  actions  are  instituted  to 
recover  a  penalty.  Hay  v.  Pistor,  2  Leigh,  707. 
TankersUy  y.  Ltpscomb,  3  Leigh,  813.  And  it 
will  not  lie  to  a  judgment  of  a  corporation  court, 
(which  is  a  court  of^record,)  affirming  a  judgment 
of  a  single  magistrate,  though  his  is  not  a  court 
of  recooral.    A  writ  of  error  is  the  proper  remedy. 

3  Leigh,  813. 

55.  Though  the  supreme  court  of  Ohio  has  au- 
thority, concurrently  with  the  common  pleas,  to 
examme  proceedings  of  inferior  tribunals,  yet  it 
will  not  issue  certufrari,  Ac,  (except  in  special 
eases,)  where  the  common  pleas  can  conveniently 
exercise  jurisdiction.  Burrows  v.  Vandevier,  3 
Ham.  383.  Barnes  v.  Decker,  Wright,  207.  See 
Post,  141. 

56.  By  a  statute  of  New  York,  (now  repealed,) 
the  proceedings  of  justices  of  the  peace  were  re- 
moyed into  the  supreme  court,  by  certiorari.    By 
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rabsei^aent  sUtutes^  an  appeal  to  the  common 
pleaa,  in  most  cases,  and  certiorari  to  that  court,  in 
a  few  instances,  are  substituted.  Whtder  r.  Rob' 
ertSj  7  Cow.  536.  People  y.  Onondaga  C.  P.  4 
Wend.  212. 

57.  And  though  in  the  cases,  which  may  be  re- 
vised on  certiorari  by  the  common  pleas,  the  su- 
preme court  have  authority  to  issue  that  process 
to  a  justice,  yet  it  will  not  be  done,  except  on 
leave  first  obtained  on  special  application  founded 
upon  affidavit.  Comstock  v.  Porter ^  5  Wend.  96. 
S.  P.  May  V.  Campbell,  1  Overt.  61. 

58.  A  certiorari  to  remove  a  justice's  judjpment, 
is  not  grantable  upon  matters  that  occur  aner  the 
judgment  is  rendered.  Wheelock  v.  Wright^  A 
Stew.  &,  Port.  163.     • 

59.  Certiorari  does  ilbt  lie  to  remove  from  the 
county  court  the  proceedings  on  a  commission, 
under  the  statute  of  Maryland,  to  mark  and  bound 
lands.  Emmitt  v.  Young ,  3  Har.  &  M*Hep.  122. 
See  also  Ro^  v.  Giles,  1  Har.  &  M'Hen.  186. 

60.  Nor  to  remove  a  feigned  issue  awarded  by 
the  court  of  common  pleas.  Hosmer  t.  Williams, 
7  Cow.  494. 

61.  Nor  to  remove  the  proceedings  of  a  court- 
martial.  Dunbar's  case,  14  Mass.  393.  Nor  the 
proceedings  of  selectmen,  &jq.,  in  the  laying  out, 
&,c.,  of  a  town  way.  Todd  v.  Rome,  2  Greenl. 
61.  Harlow  v.  Pike,  3  Greenl.  439.  See  8  Pick. 
226. 

62.  Nor  the  proceedings  of  trustees  of  a  school 
district,  or  of  a  district  meeting.  Storm  t.  Odell, 
2  Wend.  287. 

63.  Nor  the  proceedings  of  arbitrators',  (who 
have  published  their  award,)  for  the  purpose  of 
setting  their  award  aside.  WkiUkead  v.  Gray, 
7  Halst.  36. 

64.  Nor  to  remove  an  order  of  the  common 
pleas  affirming  the  return  of  a  road  laid  out  by 
surveyors.    State  v.  Henley,  Coxe,  261. 

65.  Nor  to  remove,  before  trial,  a  common  law 
action  pending  in  the  common  pleas.  Chandler 
V.  Monmouth  Bank,  4  Halst.  101.  See  1  Taylor, 
15.    3Dall.413. 

66.  Nor  to  review  an  erroneous  taxation  of 
costs.     Ex  parte  Wtston,  11  Mass.  417. 

67.  While  a  suit  is  pending  in  equity,  a  cerii' 
arari  will  not  be  allowed  for  the  same  matter. 
Stuart  V.  Hall,  2  Overt  179.  But  an  injunction 
from  chancery  to  prevent  commissioners  from 
proceeding  in  a  matter  before  them,  does  not  de- 
prive the  party  of  his  remedy,  by  certiorari,  in  the 
supreme  court.    Kingsland  v.  Gould,  1  Halst.  161 . 

68.  Certiorari  will  not  lie  to  remove  the  pro- 
ceedings, where  a  judgment  is  entered  on  a  cog" 
novit,  and  is  aflerwards  set  aside  by  the  court  in 
which  it  was  entered.  Phillips  v.  PhiUips,  3 
Halst.  132. 

69.  Nor  will  it  lie  to  remove  into  the  supreme 
court  proceedings  commenced  before  i^  juage  of 
the  common  pleas,  under  the  New  York  statute 
of  1820,  "  to  amend  the  act  concerning  distresses," 
until  a  final  trial  and  rendition  ofjudgment  by 
the  Judge  below.     Lynde  v.  Jfoble,  20  Johns.  80. 

70.  Nor  proceedings  on  a  complaint  for  forcible 
entry  and  detainer,  until  after  inquisition  found. 
Haines  v.  Backus,  4  Wend.  213.  State  v.  Dvwd, 
4  Har.  &  M'Hen.  4. 

71 .  Where,  on  a  caveat  against  the  return  of  a 
road,  freeholders  have  been  appointed  to  review 
the  road,  a  certiorari  will  not  be  granted  to  remove 
the  proceedings,  before  the  next  term  after  the 
appointment  of  such  freeholden.  In  maUisr  of 
Road,  3  HalsL  139. 

72.  Until  a  final  order  has  been  made  by  the 
sessions,  in  Pennsylvania,  either  for  or  against  a 
road,  a  certiorari  will  not  lie  to  remove  their  pro- 
ceedings.   Road  from  SsUn*s  Gr^we,  2  8.  dt  R. 


419.    S.  P.  in  Alabamm.    dmiik  t.  Cemmissiemen, 
1  Stew.  183. 

73.  A  certiorari  to  the  supervisors  of  a  county, 
to  remove  the  assessments  for  county  elM»ve*t 
will  not  be  sustained.  People  v.  Supervisors,  Vc 
15  Wend.  198. 

74.  Nor  will  it  lie  to  correct  or  remedy  the  eea- 
duct  of  canvassers  of  elections,  their  cfuty  being 
ministerial,  and  not  judicial.  People  v.  Van  StycS, 
4  Cow.  297. 

75.  The  county  courts  of  North  Carolina  have 
no  authority  to  remove  the  judgments  of  justice* 
of  the  peace  by  this  process.  The  rero<Kly,  in 
such  cases,  is  by  appeal.  Alexander  v.  Batemam, 
C.  &  N.  20. 

76.  And  it  seems  that  an  order  of  a  court  of 
sessions,  &c.,  establishing  the  limits  uf  jail-yards, 
cannot  be  brought  into  question  by  eertiormri. 
Baxter  v.  Taber,  4  Mass.  367. 

77.  This  writ  will  not  lie  to  a  justice  of  the 
peace,  to  bring  up  proceedings  muier  the  revised 
statutes  of  New  York,  respecting  encroachments 
on  highways.     PugsUy  v.  Jhtderson,  3  Wend  468. 

78.  Nor  for  bail,  on  the  ground  that,  af\er  final 
iudgment  in  the  county  court,  not  appealed  froro, 
he  had  the  body  of  the  principal  ready  to  be  sur- 
rendered.    Sharp  V.  Wheaton,  4  Yerg.  193. 

79.  Nor  to  revise  an  order  of  the  common  pleas, 
distributing  fees  between  an  out-^in|r  snd  in- 
coming sheriff*,  under  the  stsitute  oi  Ohio,  unless 
a  strong  case  of  abuse  be  shown.    Avery  v.  Rujfn, 

4  Ham.  423. 

80.  Nor  the  refusal  by  the  common  pleas  to 
£[rant  a  motion  to  set  aside  the  levy  of  an  execu- 
tion on  propeKy  alleged  to  be  exempted  frost 
execution.    BUss  v.  Enslow,  3  Ham.  21^. 

81.  The  Pennsylvania  statute  of  1810,  enacting 
that  no  writ  of  certiorari  from  the  supreoM  court 
to  a  justice  of  the  peace,  in  any  civil  suitor  action, 
shall  be  available  to  remove*  the  proceedings,  is 
applicable  to  a  qui  tarn  action,  broogbt  before 
the  mayor  of  Philadelphia,  to  reoover  a  penalty 
for  breach  of  »  citv  ordinance.    S^^kmr  t.  Roes, 

5  Rawie,  1 19.  And  to  the  prooeedincs  of  a  ju^ 
tice  of  the  peace,  under  the  statute  of  1807,  reW 
ting  to  stray  cattle.  Frick  v.  Patton,  2  RawIe,  20. 
The  case  of  CommonwmUth  v.  Fourteen  Hogs,  !• 
S.  &  R.  393,  in  wffich  the  proceedings  of  a  justice 
under  the  statute  of  1705,  relative  lo  swine  run 
ning  at  larg^e,  were  quashed,  passed  sub  siUmtio 
as  to  this  point.    2  Rawle,  20. 

62.  But  the  sUtute  of  1810  does  not  extend  to 
cases  removed  before  it  was  passed.  Love  v.  Bar^ 
ton,  4  S.  &  R.  269. 

83.  Certiorari  is  not  the  proper  remedy  for  cor- 
rection of  errors  of  the  common  pleas,  m  a  case 
brought  before  that  court,  on  certiorari,  to  remove 
the  proceedings  of  two  aldermen  or  justices,  under 
the  statute  3p  1802,  "to  enable  purchasers  at 
sherifis*  or  coroners'  sales  to  obtain  possession.* 
Cooke  V.  Reinhart,  1  Rawle,  317.  See  Clark  v. 
Yeat,  4  Binn.  185.  But  certiorari  lies,  io  such 
case,  to  remove  the  proceedings  of  the  justices  or 
aldermen  directly  into  the  supreme  court.  Lamo^ 
Y.M'CaU,Z8.&R.95.    Sm  3  Leigh,  813.  ^ 

84.  An  error  in  the  amount  of  an  assessment  or 
tax  laid  bv  the  proper  authoritj^,  when  there  is  no 
error  in  the  principle  of  apportionment,  cannot  be 
corrected  by  certiorari.  Alitor,  if  the  assessment 
be  made  on  erroneous  principles.  Le  Roy  v.  Ma^ 
or,  f«.  of  Aet0  York,  20  Johns.  430.  Bomton  v. 
Brooklyn,  2  Wend.  395.  Baldwin  v.  CaUams,  10 
Wend.  167.    . 

85.  When  an  appeal  is  pven,  bv  statute,  from 
the  decision,  &c.,  cf  an  interior  tribunal,  a  eertMO- 
rari  will  not  lie,  unless  it  is  also  authorixed  by 
statute.  Savage  v.  Gulliver^  4  Mass.  178.  Storm 
▼.  OdM,  2  Wand.  987.    Harwood  t.  IVsrcA.  4 
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Cow.  501.     BaUMn  t.  O&odifear^  4  Cow.  536. 
Ihtggen  V.  JIfGruder,  Walker,  112. 

tioT  AAer  the  iime,  limited  for  taking  an  appeali 
has  elapsed,  perhaps  a  certiorari  might  be  allowed, 
on  special  cause  shown.     Walker,  114,  per  £)liB,  J. 

87.  The  Pennsylvania  statute  of  181 0,  which 
declares,  that "  the  Judgment  of  the  court  of  com- 
mon pleas  shall  be  nnal  on  all  proceedings  removed 
by  said  court,'*  applies  to  every  judgment  or  pro- 
ceedinjgr  of  that  court  on  writs  of  certiorari  in  the 
oases  intended,  as  regards  reversal,  costs,  execu- 
tion, or  any  other  matter ;  and  the  supreme  court 
will  take  no  cognizance  of  it.  SUvergood  v.  Stor- 
rick,  1  WatU,  SS2. 

When  is$ued  aa  AuxiUary  Proceu, 

88.  Where  the  record  of  an  inferior  court  is 
brought,  in  due  course  of  law,  by  appeal,  writ  of 
error,  ^.,  before  a  superior  court,  and  there  is  a 
■nnifest  defect,  or  a  suggestion  of  a  diminution, 
a  certiorari  will  be  awarded,  as  auxiliary  process, 
directing  a  return  of  a  full  and  complete  transcript, 
and  other  papers.  See  BoffD,  460.  7  Halst.  85. 
State  V.  ColUns,  3  Dev.  117.  State  v.  Reidj  1  Dev. 
&  Bat.  382.  Browne  ▼.  Osborne,  1  Blackf.  32. 
Thatcher  v.  Miller ,  1 1  Mass.  414.  Stewart  v.  IngUf 
9  Wheat.  526.  Commonwealth  v.  Rohy,  12  Pick. 
496.  Reid  v.  Be  Wolf,  Wright,  418.  Andrews  v. 
Bosworth,  3  Mass.  223.  Fowler  v.  Undsey,  3  Dall. 
413.  Sweet  v.  Overseers,  3  Johns.  23.  Thorp  v. 
Ross,  2  South.  720.  Sayre  v.  Btanchard,  ib.  551. 
Commontoealth  t.  JVtno  Milford,  4  Mass.  447. 
SeoU  V.  Hall,  2  Munf.  229.  Field  y,  Milton,  3 
Cranch,  514.  Burr  v.  Waterman,  2  Cow.  38, 
note.    Brackett  v.  State,  2  Tyler,  152. 

89.  It  is  a  reprehensible  practice  to  make  re- 
peated suggestions  of  diminution,  in  order  to  in- 
duce a  justice  to  certify  facts  that  do  not  appear 
on  his  4u>cket,  &c.    Wright,  418. 

90.  Diminution  is  not  to  be  presumed ;  it  must 
be  shown  before  a  writ  of  certiorari  will  be  granted. 
MuUary  v.  Caskaden,  Minor,  20.  And  the  record 
must  be  certified  before  such  writ  will  be  awarded. 
James  v.  Carmiek,  Minor,  20. 

91.  Certiorari  will  not  be  awarded  for  a  paper 
referred  to  in  a  bill  of  exceptions,  if  it  be  not  suffi- 
eiently  identified.    Looney  v.  Bush,  Minor,  413. 

92.  The  first  or  second  transcript  must  be  solely 
relied  on ;  one  cannot  be  amended  by  the  other. 
Lownsherry  ▼.  BuUard,  Minor,  315. 

93.  Certiorari  may  be  made  returnable  instanter 
when  it  is  practicable  to  supply  diminution  imme- 
diately ;  and  on  the  return  tnereof,  the  cause  may 
be  heard  at  the  same  term.  Lane  t.  Kirkman, 
Minor,  411.  See  also  Brown  t.  Torver,  Minor, 
372.  373. 

94.  A  certiorari  will  not  be  awarded  for  the  pur- 
pose of  sfaowingr  that  after  a  verdict  was  returned, 
it  was  modified  by  the  court.  Eades  v.  Duncan, 
Minor,  389. 

95.  Where  a  cause  was  removed,  and  the  record 
certified  on  the  removal  was  erroneously  copied, 
and  advantage  was  taken  of  that  error,  in  the  su- 
preme court,  it  was  held  that  the  proper  course 
was,  to  move  for  a  stay  of  proceedings  until  the 
record  of  the  court  below  is  corrected,  and  then  to 
bring  up  that  record  by  certiorari.  Den  v.  Carr, 
4  Dev.  575.     See  also  1  Der.  &  Bat.  382. 

96.  A  certiorari  was  awarded  in  order  that  an 
amendment  might  be  certified,  which  had  been 
made  afler  the  transcript  was  sent  up.  Chinn's 
petition,  2  Monr.  371. 

97.  In  a  suit  in  chancery,  in  Virginia,  if  the 
bill  refer  to  the  proceedings  in  another  suit,  "  as 
now  remaining  of  record  in  the  same  court,"  and 
the  answer  aomit  that  such  a  suit  was  brought, 
and  that  such  a  decree  as  stated  in  the  bill  exists, 
Che  court  of  appeals  will  award  a  writ  ^  certiorari 


for  a  transcript  of  the  record  referred  to,  and 
receive  it  as  evidence,  as  far  as  admitted  by  the 
answer.     Hooper  v.  Royster,  1  Munf.  119. 

98.  The  court  of  appeals,  in  Kentucky,  issue  a 
certiorari,  ex  officio,  without  application  of  either 
of  the  parties,  for  its  own  satisfaction,  when  the 
ends  of^justice  require  it,  to  bring  before  them  ad- 
ditional matter,  originals,  &c.  Blanton  v.  Breck- 
enridge,  6  Litt.  25.  Boyle  v.  Connelly,  2  Bibb,  7. 
Barnes  t.  Williams,  cited  3  Bibb,  156. 

99.  But  they  will  not  exercise  this  authority  to 
brin^  up  new  matter  for  the  purpose  of  reversing 
a  judgment  which  is  apparently  correct  Williams 
V.  Haggerty,  4  Monr.  42.  ^e  also  Freeman  r, 
Oldham,  4  Monr.  420.  * 

100.  For  the  purpose  of  sustaining  a  judgment, 
certiorari  will  be  granted,  on  motion,  to  bring  up 
a  full  record,  even  afler  argument  on  errors  as- 
signed. Judson  T.  Eslava,  Minor,  71.  M'DunaXd 
V.  Gayle,  Minor,  98.  Bfoton  v.  Torver,  Minor, 
370.  Aliter,  for  the  purpose  of  reversing  a  judg* 
ment.  ib, 

II.    Of  the  Awarding  of  a  Writ  of  Certiorari,  and 
of  the  Proceedings  and  Practice  thereon;  Costs. 

'  101 .  Certiorari  to  correct  proceeding  of  inferior 
tribunals  is  not  a  writ  of  right,  but  is  matter  of 
sound  discretion  in  the  c^urt.  Bath  Bridge,  ^ 
Company  v.  Magoun,  8  Greenl.  293.  Drowne  v. 
Stimpson,  2  Mass.  445.  Lees  v.  ChUds,  17  Mass 
352.  Huse  v.  Grimes,  2  N.  Hamp.  210.  Munro 
V.  Baker,  6  Cow.  396.  People  v.  Supervisors,  ^. 
15  Wend.  198.  Addis.  "194,  noU.  Freeman  v. 
Oldham,  4  Monr.  4S0.  State  v.  Senfi,  2  HUl,  367. 
Duggen  V.  MOruder,  Walker,  112. 

102.  It  is  to  be  awarded  on  petition  therefor, 
and  after  notice  to  the  adverse  party  ;  and  it  wilt 
not  be  granted,  unless  probable  cause  be  shown 
for  believing  that  injustice  has  been  done  in  the 
court  below.  Commonwealth  v.  Downing,  6  Mass. 
72.    Lees  t.  Clulds,  17  Mass.  351. 

103.  Nor  on  account  of  defects  of  form  merely 
in  establishing  a  highway,  after  it  has  been  laid 
out,  accepted,  and  made.  Ex  parte  Miller,  4  Mans. 
565.  See  also  £x  parte  Baring,  8  Greenl.  137. 
Mailer  of  Highway,  2  Pen.  1026.  . 

104.  Before  granting  the  writ,  the  court  will 
look  into  the  record,  and  the  circumstances  at- 
tending the  process;  and  if  the  error  be  such  as 
does  not  afiect  the  substantial  justice  of  the  case, 
but  is  in  the  forms  of  proceeding  only,  the  writ 
will  be  refused.  Ex  parte  Weston,  11  Mass.  417. 
£z  parte  Adams,  4  Pick.  25.  Freetown  v.  Com- 
missioners, 9  Pick.  46.  Royalton  t.  Fox,  5  Verm. 
458.     WHbraham  v.  Commissioners,  11  Pick.  322. 

105.  Under  the  New  York  statute,  giving  the 
court  of  common  pleas  authority  to  review,  on  cer- 
tiorari,  the  judgments  of  justices  of  the  peace,  the 
writ  may  be  issued  by  that  court.  Pet^le  v.  On- 
ondaga u.  P.  4  Wend.  212.  See  People  v.  Seneca 
C.  P.6  Wend.  517.  People  v.  Onondaga  C.  P. 
7  Wend.  516. 

106.  The  county  courts  of  Alabama  have  no 
jurisdiction,  by  certiorari  or  otherwise,  of  cases  of 
forcible  entry  and  detainer.  Dunham  v.  Carter,  2 
Stew.  496. 

107.  A  judge  of  probate  cannot  issue  a  certiorari 
to  remove  a  case  uom  a  justice  into  the  county 
court  of  Mississippi.  Barlow  v.  Esterling,  Walker, 
302. 

106.  The  Tennessee  statute  of  1833,  which  au- 
thorixes  two  justices  to  ^nt  a  certiorari  to  remove 
proceedings  from  a  justice  of  the  peace  to  tlie  cir- 
cuit court,  is  constitutional.  Vuggan  v.  M* Kin- 
ney, 7  Terp.  21.  But  when  the  petition  for  such 
certiorari  is  addressed  to  a  judge  of  the  circuit 
court,  two  justices  cannot  act  upon  it ;  and  a  ctr 
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tiarari  gnnted  bj  them,  in  such  caw,  will  be  dis- 
urined.   ib.      See    VanUer  y.  Johnston.  8  Yerg. 

109.  It  IB  a  sufficient  reason  to  refuse,  or  to  dis- 
miss a  eertiorarif  that  doe  diligence  has  not  been 
osed.  Bannitier  t.  Men,  1  Blackf.  414.  Fai»- 
Uer  ▼.  Johnston,  8  Terg.  162.  T^tan  v.  .Anderson, 
8  Yerg.  222.    Ertoin  v,  Enoin,  SDev.  526. 

110.  On  certiorari  to  examine  the  return  of  the 
election  of  a  sheriff,  the  court  of  New  Jersej,  on 
the  ground  of  their  discretionary  aathoritj,  and 
becaose  the  public  service  would  suffer  br  the  re- 
moTal  of  the  sheriff,  refused  to  vacate  nis  com- 
mission, tbongh  he  had  not  the  legal  qualifications 
for  tlte  office.    StaU  t.  Anderton,  Coxe,  318. 

111.  It  is  not  cause  for  quashing  proceedings, 
that  the  action  is  trespass,  when  it  should  be  tres- 
pass upon  the  case.  Satiertkieaite  t.  Morgan,  2 
Pen.  962. 

112.  In  Massachusetts,  it  is  held  that  the  dis- 
cretion of  the  court  does  not  continue  after  the 
writ  is  duly  and  legallv  issued  ;  but  that  if  there 
be  errors  on  the  record,  the  proceedings  must  be 
quashed.    Ez  parU  Weston,  11  Mass.  418. 

113.  In  New  York,  a  certiorari  to  bring  up  pro- 
ceedings of  an  inferior  tribunal  must  be  allowed 
by  the  court;  a  commissioner  cannot  allow  it. 
Starr  v.  Trustees  of  Rochester .  6  Wend.  564. 

114.  But  if  the  propriety  or  issuing  the  writ  has 
been  submitted  to  the  dbnrt  and  passed  upon,  be- 
fore a  motion  is  made  to  quash  it,  because  it  was 
allowed  by  a  commissioner,  it  will  not  be  ouashed 
for  that  cause.  Caledonian  Company  t.  Trustees 
of  HoosUk  Falls,  7  Wend.  508.  665. 

115.  A  common  law  certiorari,  when  its  effect 
is  to  stay  proceedings,  will  not  be  issued  until  no- 
tice is  fost  given  to  the  party  to  be  affi^cted  by  the 
proceedings.  Albany  Water  Works  v.  Albany  May- 
or's CouH,  12  Wendf.  292. 

116.  Such  certiorari  can  issue  only  when  al- 
lowed in  open  court,  except  when  issued  ex  debito 
justUisi.  Bradnsr  v.  Superintendeni,  4^.  9  Wend. 
433. 

117.  On  a  motion  for  a  certiorari,  in  open  court, 
the  party  against  whom  the  proceeding  is  had 
cannot  contrevert  the  allegation  of  the  puly  ap- 
plying ;  he  can  only  present  such  questions  of  law 
as  properly  arise  in  this  stage  of  the  proceeding. 
Commissioners  v.  Judges  of  Orange,  9  iVend.  434. 

1 18.  A  certiorari  to  remove  the  proceedings  of 
the  corporation  of  New  York,  in  opening  and 
widening  streets,  should  not  be  directed  to  the 
corporation,  but  to  the  judges  of  the  supreme 
court,  (as  it  seems,)  acting  as  commissioners.  Bo- 
gert  V.  Mayor,  ^.  of  J^ew  York,  7  Cow.  158. 

119.  In  New  Jersey,  notice  need  not  be  given 
to  a  corporation  that  application  is  made  for  a  cer- 
tiorari to  remove  its  by-laws.  State  v.  Jfew  Bfuns' 
toiek,  Coxe,  393.  No  other  ground  of  application, 
except  an  intention  to  try  the  validity  of  a  by-law 
of  a  corporation,  need  be  suggested  to  the  court  in 
order  to  sustain  a  motion  to  remove  it  by  this  writ. 
ib. 

120.  And  it  seems  that  notice  is  not  indispensable 
in  any  case ;  but  in  special  cases,  a  rule  to  show 
cause  will  be  made.  State  v.  Morris  Canal,  7 
Halst.  366.    State  v.  Jiewark,  ^.  Turnpike  Com- 

ny,  I  Pen.  338.    StaU  v.  Giberson,  2  Green, 


121.  In  Massachusetts,  the  writ  will  be  quashed, 
if  it  is  sued  out  without  a  rule  on  the  opposite 
party  to  show  cause.  Commontoealth  v.  Downing, 
6  Mass.  72.    See  also  2  Hill,  370. 

122.  Notice  to  a  committee  of  the  court  of 
sessions,  who  altered  a  county  road,  was  held  to 
be  insufficient,  in  case  of  a  certiorari  ta  quash 
the  proceedings;  the  county,  nnd  the  town  in 
which  the  road  wa.s  situated,  should  have  been 


made  parties.     Commonwealth  v.  Paters,  3  Maa. 
299. 

123.  In  Ohio,  if  the  common  pleas  revene  a 
judgment,  &c.,  on  certiorari,  without  notice  first 
gfven,  a  writ  of  error  lies  to  the  supreme  court  to 
reverse  such  unwarranted  reversal.  Johnston  v. 
Hamia,  Wright,  138. 

124.  A  writ  to  the  judges  of  the  quarter  sessions 
will  not  be  quashed,  because  the  party  to  the  pro- 
ceeding in  that  court  was  dead  when  the  writ 
issued.  CommonMoealth  v.  MAllister,  I  WatU, 
307. 

15S5.  Paying  a  judgment  rendered  by  a  justice 
of  the  peace  Joes  not  prevent  the  issuing  of  a  cer- 
tiorari to  reverse  it,  nor  supersede  one  already 
issued.     Clmrk  ▼.  Ostrandsr,  I  Cow.  437. 

126.  A  certiorari  to  remove  proceedings  in  the 
assettment,  by  a  jury,  of  damages  caused  by  a 
turnpike,  without  notice  to  the  turnpike  company, 
will  not  oe  quashed,  because,  pending  the  petition 
for  the  writ,  the  company  paid  the  damages  so  as- 
sessed ;  the  payment  having  been  made  in  order 
that  the  company  might  make  the  road  within  the 
time  limited  by  its  charier.  Commonwealth  v 
HaU,  8  Pick.  440. 

127.  Nor  is  it  an  objection  against  quashing  the 
proceedings  in  such  assessment,  that  the  party 
mjured  would  have  no  remedy  to  recover  dam- 
ages, because  the  time  for  that  purpose  has 
elapsed ;  as  he  might  retain  the  amount  to  which 
he  could  prove  himself  entitled,  and  would  be  or- 
dered to  refund  only  the  excess,  ib. 

128.  If  part  only  of  the  proceedings  below  be 
directed  to  be  certified,  the  writ  will  be  quashed. 
Commonwealth  v.  JW10  Milford,  4  Mass.  446. 

129.  A  certiorari,  that  was  issued  to  the  court 
of  common  pleas  to  return  proceedings  had  before 
that  court,  was  quashed,  because  its  jurisdiction, 
in  the  matter  of  tnose  proceedings,  and  its  records 
thereof,  had  been  transferred  bv  statute  to  another 
tribunal.  Commonwealth  v.  Winthrop,  10  Mass. 
177.    See  Post,  298. 

130.  A  certiorari,  brought  where  a  writ  of  error 
is  the  proper  remedy,  will  not  be  quashed,  in  Penn- 
sylvania, if  the  motion  therefor  be  made  ailer  a 
delay  of  two  terms :  the  record  being  before  the 
court,  and  a  certiorari  being  substantially  a  writ 
of  error,  the  court  will  proceed  thereon  unless 
the  exception  be  taken  in  time.  Cooke  v.  Rein- 
hart,  1  Rawle,  317.  See  5  Mass.  406.  4  Stew,  db 
Port.  163.    2  Stew.  &  Port.  81. 

131.  A  motion  to  dismiss,  for  want  of  a  suffi- 
cient certiorari  bond,  must  be  made  at  the  return 
term.    Payne  v.  Martin,  1  Stew.  407. 

132.  By  the  constitution  of  Tennessee,  fudges 
of  the  superior  courts  are  authorized,  in  civilcases, 
to  iMue  writs  of  certiorari,  to  remove  causes  from 
inferior  courts  of  record,  on  sufficient  cause,  sup- 
ported by  oath  or  affirmation.  Beck  v.  Knabb,  1 
Overt.  58. 

133.  As  it  was  the  practice  in  North  Carolina, 
before  die  formation  of  the  constitution  of  Ten- 
nessee, to  remove  causes  after  decision  below,  (con- 
trary to  the  English  practice,)  that  constitution  was 
not  intended  to  change  the  practice,  ib 

134.  Counter  affidavits  of  the  opposite  party  are 
not  admissible  in  support  of  a  motion  to  dismiss 
a  certiorari,  ib.  4  Havw.  101.  Aliter,  in  North 
Carolina.  Dawsey  v.  tjavis,  1  Hay w.  280.  Ckamr 
bers  V.  Smith,  1  Hayw.  366.  But  affidavits  of  <tis- 
interested  persons  may  be  received  for  this  pur- 
pose.   King  V.  Renffroe,  1  Overt.  191. 

135.  The  affidavit  of  one  only  of  several  pe- 
titioners for  a  certiorari  seems  to  be  sufiieient 
Dieiggins  v.  Rchertaon^  1  Overt.  81. 

l.'fe.  In  North  Carolina,  the  plaintiff  may  file 
affidavits  after  those  of  the  defendant  have  been 
filed,  either  to  confirm  those  on  which  the  writ 
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wtt  malid  or  to  disprove  those  of  the  defendaal; 
and  ne  m  entitled  to  a  continuance  to  procure 
Mtth  affidaTifa,  if  he  tfaow  that  they  cannot  be 
pvocured  at  the  term  when  thoie  of  the  defend- 
ant are  filed.  VervtU  v.  TrexUr^  I  Murph.  438. 
See  alao  LedbeUtr  ▼.  Lofton^  1  Marph.  184. 

137.  Affidavits,  made  and  sworn  to  ailer  a  case 
itf  transferred,  by  appeaJ,  to  the'  supreme  court, 
will  not  be  heard  on  the  question  of  sustaining 
or  dismissing  the  certiorari.  M'JUiUan  v.  AnitA,  3 
Oar.  Law  Repos.  77. 

138.  Where  a  certiorari  is  granted  by  a  judge 
at  chambers,  it  is  placed  on  the  anj^ument  docket, 
and  may  be  opposed  by  counter  aflMavits.  When 
it  is  granted  on  affidavit,  and  a  rule  to  show  cause 
in  court,  it  stands  for  trial  without  further  argu- 
ment. But  when  granted  on  affidavit,  without  a 
rule  to  show  cause,  the  adverse  party  is  entitled 
to  »  hearing  before  the  court  decide  the  cause. 
jSimm,  1  Haj^ w:  367.  Dawse^  v.  Davis,  1  Hay w,  280. 

139.  Notice  of  certioran  issued  must  be  given 
to  the  adverse  party  *,  but  the  necessity  of  process 
fog  that  purpose  u  suoerseded  by  his  coming  in 
Toluntarily.  Jimm.  I  Hay w.  405.  When  notice 
is  given  to  appear  on  the  return  day  of  the  eer- 
tiorarif  and  the  writ  is  not  then  returned,  nor  any 
proceedings  had  to  continue  it  in  court,  it  is  dis- 
coutinoed,  and  a  vrocedendo  should  issue.    ,^non, 

1  Havw.  420. 

140.  Notice  will  be  ordered  at  an^  time  before 
two  terms  have  elapsed,  after  the  etrUorari  is  filed. 
IVHUamo  v.  Gormon,  2  Hay  w.  155. 

141.  Though  the  constitution  of  Tennessee 
gives  inferior  courts  of  law  authority  to  issue 
writs  of  certiorari,  to  remove  into  their  courts 
causes  from  any  inferior  jurisdiction,  yet  this  does 
not  exclude  the  power  of  the  superior  courts  to  do 
the  same.  May  v.  Campbell,  1  Overt.  61.  But 
they  will  not  exercise  this  power  unless  there  be 
strong  reasons,  ib.    See  Ante,  55.  57. 

142.  The  authority  of  the  judges  of  the  county 
courts  of  Alabama,  to  issue  writs  of  certiorari,  Ajc., 
is  given  onl^  for  tne  purpose  of  removing  a  cause 
fhrna  a  justice's  jurisdiction,  that  the  party  ag- 
grieved may  have  a  trial  de  novo,  Boyd  v. 
n^oMn,  3  Stew.  357. 

149.  An  agent  need  not  produce  a  power  of  at- 
tomejjT,  or  authority,  for  the  purpose  of  obtaining 
a  certiorari  for  his  principal.  Foster  r.  Blount,  1 
Overt.  343. 

144.  The  uniform  practice  is  to  consider  the 
grounds  for  granting  a  certiorari  open  for  investi- 
gation during  the  next  term  after  granting  it, 
whether  it  be  granted  within  or  out  of  court.  Ihoig- 
gins  V.  Robertson,  1  Overt.  81 .  A  nd  certiorari  cases 
are  not  triable  at  the  first  term,  but  stand  open  to 
exception.    Hamilton  v.  Archer,  I  Overt.  368. 

145.  Application  to  dismiss  a  certiorari  must  be 
made  at  tne  return  term  ;  omitting  to  apply  sooner 
is  a  tacit  admission  that  the  petition  for  the  writ 
contained  sufficient  matter  to  justify  the  removal 
of  the  case.    Hodge  v.  Dillon,  Cooke,  287.     See 

2  Stew.  A  Port.  81. 

146.  A  certiorari  will  be  dismissed  for  not  show- 
ing why  an  appeal  was  not  resorted  to ;  and  also 
for  want  of  merits  on  the  face  of  the  petition. 
Henderson  v.  Lackeu,  2  Overt.  110. 

147.  A  certioran  and  supersedeas  will  be  dis- 
missed if  no  cause  be  shown  why  they  were  not 
applied  for  at  the  next  term  of  the  circuit  court 
after  judjpment  was  rendered.  Love  v.  HaU,  3 
Terg.  408. 

148.  Bat  it  will  not  be  quashed,  in  New  Jersey, 
in  cases  of  forcible  entry,  &c.,  merely  becsuse  it 
was  allowed  before  the  judgment,  which  it  seeks 
to  reverse,  was  rendered.  Mairs  v.  Sparks,  1 
South.  369.  2  South.  513.  Ddaney  v.  Lawrence, 
6  Halst.  25.  ^ 
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149.  It  is  good  cause  for  quashing  a  eerttorarif 
that  only  one  bond  is  given,  and  one  writ  issues  to 
carry  up  two  cases.  Smith  v.  Heame,  2  Stew.  & 
Port.  81. 

1«')0.  A  writ  will  not  be  dismissed  on  the  ground 
that  the  facts  set  forth  in  the  petition  therelbr  aie 
insufficient,  if  the  judge  who  ordered  the  writ  to 
be  issued  deemed  f  ^  .#«e  facts  sufficient  Casey  v. 
Briant,  1  Stew.  &,  Port.  51. 

151.  Under  the  Tennessee  statutes  of  1801  and 
1829,  taken  together,  two  iuatices  have  no  author* 
ity  to  order  the  clerk  of  the  circuit  court  to  issue 
a  certiorari  returnable  to  that  court.  Turner  v.  Far- 
Uy,  3  Terg.  30Q.  Taml  t.  CoUinsuwrth,  2  Terg.  579. 

152.  The  sUtute  of  1821,  which  provides  for  the 
removal,  by  certiorari,  of  cases  of  forcible  entry  and 
detainer  from  the  cognixance  of  a  justice  of  the 
peace  to  the  circuit  court,  authorizes  that  court  to 
retry  the  fkctsH>y  a  jury.    Lane  t.  Marshall,  Mart. 

6  Terg.  255. 

.  153.  Merits  alone,  on  the  part  of  the  petitioner, 
need  be  stated  to  authorize  the  circuit  court,  in 
such  case,  to  issue  the  writ  and  rehear  the  cause. 
EdMoards  y.  BaUs,  5  Terg.  441. 

154.  An  affidavit  of  merite  is  not  required  of  the 
plaintiff  in  certiorari,  in  New  Jersey.  Penny  T. 
Harrison,  2  Oreen,  24. 

155.  But  by  the  common  law,  an  affidavit  is 
necessary  in  all  civil  causes.    Finch  v.  MDowall^ 

7  Cow.  538.  Unless  error  appears  on  the  record. 
Kehrv.  Gantier,  CharlL  279.  Hunter  v.  Hunter^ 
Charlt.  303.  See  also  Bogert  v.  Mayor,  ffC.  of 
J^ew  York,  7  Cow.  158.  Williams  y.  ^n,  ih. 
539.    PeopU  y.  Onondaga  C.  P.  8  Wend.  509. 

156.  Under  the  stotute  of  North  Carolina,  estab- 
lishing  the  supreme  court,  a  judge  of  that  court 
cannot  award  a  certiorari  *  in  vacation.  The  writ 
must  be  applied  for  to  the  court.  Rodman  v.  Aus- 
DM,  3  Murph.  252. 

157.  The  writ  is  granted  by  the  court,  on  facte 
uneontroverted,  apparent  on  the  record,  or  papers 
before  the  court ;  but  a  rule  is  proper  where  the 
application  is  made  on  facte  not  so  apparent.  In 
all  cases,  fitcte  may  be  controverted  when  the  writ 
isietumed.     Cherry  y.SUnde,  2  Hawks,  402. 

158.  Proceedings  to  repeal  letters  of  administra^ 
tion  must  be  commenced  in  the  court  thai  grante 
them ;  and  a  certiorari  obteined  for  this  purpose 
from  another  court  will  be  dismissed.  1  Murph. 
285,  note. 

159.  A  copy  of  the  record  must  accompany  the 
application  to  the  superior  court  of  chancery,  in 
Virginia,  for  a  certiorari.  TripleU  T.Tyler,  4  H. 
A  M.  433.    Per  Tkylor,  Ch. 

160.  The  court  will  not  set  aside,  on  certiorari^ 
an  execution  issued  by  a  iusUee,  unless  it  is  in  it- 
self void.     Garrigues  y.  Jackson,  1  Ashm.  218. 

161.  A  certiorari  to  bring  up  the  proceedin^i  of 
surveyors  of  highways  cannot  be  allowed  by  a 
judge  at  chambers.  StaU  v.  Vanderveer,  2  Halst. 
38.  Jiliter,  of  the  proceedings  of  the  orphans* 
court.  LudJIowv.  Ludlow,  1  South.  387.  State  y. 
Haidfdrd,  6  Halst.  71. 

1&.  If,  on  the  return  of  the  writ,  matters  are 
shown  to  the  court,  which,  although  notinquirable 
into  hj  the  writ,  would  have  induced  the  court  to 
refuse  it,  had  they  been  shown  when  the  writ  was 
applied  for,  it  will  be  quashed.  StaU  v.  Wootf. 
ward,  4  Halst.  21. 

163.  When  proceedings  of  the  common  pleas 
are  remoyed,  in  a  case  appealed  fVom  a  justice  of 
the  peace,  the  court  may  inspect  the  transcript 
sent  up  by  the  justice,  in  order  to  ascertein  a  fact 
that  occurred  before  him.  Domett  y.  Patterson, 
5  Halst.  255.  Bed  yide  Phitthower  y.  Voorhees,  7 
Halst.  69. 

1C4.  No  specific  cause  of  reyersal  can  be  as- 
signed in  argument,  in  the  New  Jersey  piactiee, 
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which  is  not  contained  in  the  specific  reasons,  or 
comprehended  in  a  general  reason,  filed  in  the 
cause.  GriJ^  ▼.  fVigt,  5  Halst.  350.  See  also 
Cttrran  v.  Atkinson,  1  Ashm.  51.  Htrrigas  v. 
JirGm,  1  Ashm.  152. 

165.  It  is  a  sufficient  cause  to  dismiss  a  eertw- 
mri,  that  no  reason  for  reversal  is  assigned.  Bo- 
ker  ▼.  MooTB,  2  Pen.  961.  Holmes  ▼.  WilUamSy  2 
Pen.  962. 

166.  Error  in  fact  may  be  assigned  on  a  certio- 
rari to  remove  the  process  of  foreign  attachment, 
in  Ohio.  That  process  being  founded  on  the  al- 
leged absence  or  the  defendant,  he  has  no  day  in 
court,  and  may  therefore  allege  and  show,  on  cer- 
Uorarif  that  he  was  not  absent.  Hartshorn  v.  Wil- 
son,  2  Ham.  27. 

167.  And  under  the  repealed  statute  of  New 
York,  thp  plaintiff  might  assign,  as  error  in  fact, 
such  matter  as  the  justice,  whose  proceedings 
were  removed,  could  not  return,  because  they  did 
not  come  under  his  observation.  Harvey  v.  Rick- 
ettf  15  Johns.  87.    See  JJnon.  3  Caines,  106. 

168.  And  if  infancy  is  relied  on,  as  disclosed  by 
the  record,  as  a  defence,  it  must  be  specially  as- 
signed as  error  in  fact.  Hankins  v.  Hankins,  2 
Hall,  425. 

1^.  The  writ  will  be  dismissed  if  the  plaintiff 
do  not  pursue  it  by  calling  on  the  court  below  to 
complete  the  return.  Voorkeis  v.  Kerns,  2  Pen. 
966.    Qr  if  it  be  not  prosecuted  with  due  dili- 

Smce.    Bell  v.  Overseers,  2  Green,  131.    8.  P. 
annister  v.  AUen,  1  Blackf.  414.    See  also  Fer- 
reli  y.  Rogers,  Coxe,  228. 

170.  In  Massachusetts,  no  assignment  of  errors 
is  necessary;  the  court  decide  on  inspection  of 
the  record  only.  CommonweaUh  v.  Sheldon,  3 
Mass.  188. 

171.  Justices  of  the  peace,  in  Missouri,  have 
the  first  day  of  the  term  of  the  circuit  court  to 
make  return  to  a  certiorari ;  a  motion  to  dismiss, 
on  the  first  day  of  the  term,  for  want  of  a  return, 
is  therefore  premature.  Hill  t.  Young,  3  Mis. 
337 

172.  By  sUtute  of  February,  1820.  a  writ  of  cer- 
tiorari cannot  be  aUowed  nor  issuea,  in  New  Jer- 
sey, on  any  judgment,  &c.,  unless  it  be  issued 
within  eighteen  months  afier  the  entering  or  ob- 
taining ofthe  same.  Even  in  a  case  of  fraud,  this 
provision  may  be  deemed  imperative.  Chamherlin 
T.  Barclay,  1  Green,  244.  See  Dailey  v.  Barthol- 
omew, 1  Ashm.  135. 

173.  Where  a  p&rty  applied  for  such  writ  at 
November  term,  1828,  and  had  a  rule  to  show 
cause,  which  was  postponed  for  argument  till  May, 
1831,  when  the  writ  was  allowed  and  issued,  it 
was  held  that  it  was  rightly  issued,  under  the 
statute  ;  as  a  rule  to  show  cause,  when  it  comes 
to  argument,  relates  to  the  time  it  was  granted. 
Stevens  v.  Enders,  1  Green,  272. 

174.  Before  this  statute  was  passed,  writs  of 
certiorari  were  not  included  in  the  statute  limiting 
writs  of  error  to  five  years.  Carman  v.  Carman, 
2  Pen.  635.    See  State  v.  Bishop,  3  N.  Hamp.  312. 

175.  A  certiorari  to  remove  a  final  decree  of  the 
orphans'  court  must  be  applied  for  wiUiin  90  days 
afler  it  is  made.  Bray  v.  Deare,  6  Halst.  89.  Co- 
zens V.  Dickenson,  2  ren.  507.    See  Courts,  217. 

176.  But  the  court  will  grant  a  rule  that  the 
writ  be  continued,  and  time  given  to  obtain  a 
proper  and  perfect  return  thereto,  if  there  be  no 
term  of  the  orphans*  court  between  the  allowance 
and  return  of  the  writ.  Kirby  v.  Coles,  2  Green, 
576. 

177.  The  common  pleas,  in  Pennsylvania,  in 
order  to  maintain  the  purity  of  the  administration 
of  justice,  will  examine  witnesses,  on  certiorari  to 
a  justice  of  the  peace,  in  order  to  discover  and 
prevent  fraud,  corruption,   partiality,  or  excess 


of  jurisdiction.    Knight  v.  Parry,'  1  Ashm.  SSQ 
Dumber  v.  Jones,  1  Ashm.  215. 

178.  Generally,  however,  objections  are  con* 
fined  to  the  record,  and  cannot  be  supported  of 
contradicted  by  extraneous  evidence.  CurranY 
Atkinson,  1  Ashm.  51.  Dumber  ▼.  Jones,  1 
Ashm.  215. 

179.  It  is  the  practice,  in  New  Jersey,  to  gmii 
a  rule  on  the  court  below  to  certify  whether  cer- 
tain facts,  not  apparent  on  the  record,  did  not  occur 
on  the  trial.  This  course  is  deemed  necessary  to 
the  due  administration  of  justice.  Smick  v.  Op- 
dyeke,  7  Halst  85.  Branson  v.  Shinn,  1  Green,  252. 

180.  The  provision  of  the  Pennsylvania  statute 
of  1810,  that  no  judgment  of  a  justice  of  the  peace 
shall  be  set  aside  in  pursuance  of  a  writ  of  certio- 
rari, unless  the  same  be  issued  within  twenty  days 
after  the  judgment  was  rendered,  applies  only  to 
civil  actions.  Drought  according  to  that  act.     Can- 

fhey  V.  Mayor,  ^.  of  Pittsburg,  1 2  S.  &  R.  53.    See 
Bmn.  257. 

181 .  The  courts  of  common  pleas  have  a  right 
to  make  a  rule  requiring  exceptions  to  be  filed  in 
a  limited  time,  in  all  certwraris  to  remove  the  judg- 
ments of  justices;  and  where  the  judgment  of  a 
justice  is  affirmed  in  the  common  pleas  for  want 
of  such  exceptions,  the  supreme  court  will  affirm 
the  proceedings  of  the  common  pleas.  Snyder  v. 
Bauehman,  8  S.  &.  R.  336.  Dubosq  v.  Guardians^ 
1  Binn.  415. 

182.  Such  rule  applies  to  eertioraris  to  remove 
the  proceedings  before  two  justices  and  a  jury, 
under  the  act  to  enable  purchasers  at  sherifi'^'s 
sales  to  obtain  possession.  Snyder  v.  Bauehman^ 
8  8.SlK.  336. 

183.  The  court  must  take  the  case  as  stated,  upon 
the  justice's  return  to  the  certiorari,  without  going 
into  the.  merits  ofthe  original  question.  Overseers 
of  Coventry  v.  Cummings,  2  Dall.  114. 

184.  But  the  court,  out  of  which  a  certiorari 
issues,  may,  to  prevent  injustice,  make  inquiry 
into  the  evidence  given  before  the  mhgistrafte. 
Buckmyer  t.  Dubbs,  5  Binn.  29. 

185.  The  court,  in  examining  the  proceedings 
of  justices  ofthe  peace,  will  call  in  the  aid  of  affi- 
davits, to  ascertain  whether  they  have  exceed- 
ed their  jurisdiction.  Berginhofen  v.  Martin^  3 
Teates,  479. 

- 186.  To  establish  an  exception  to  the  judgment 
of  a  justice,  the  affidavit  of  the  party,  though  not 
conclusive,  will  be  deemed  sufficient  for  throwing 
the  onus  probandi  upon  the  other  party.  Vansciver 
Y.  Bolton,  2  Dall.  114.  See  Benner  v.  Ducoing,  1 
Browne,  217. 

187.  Where  the  jurisdiction  of  the  justice  evi- 
dently appears  on  the  face  of  the  record,  no  pre- 
sumption will  be  made  against  the  accuracy  of  his 
proceedings.  Buckmyer  v.  Dubbs,  5  Binn.  32. 
Gibbs  V.  Alberti,  4  Teates,  373. 

188.  Where  it  appears  upon  the  face  of  the 
record,  that  the  justice  has  exceeded  his  juris- 
diction by  givingjudgment,  and  issuing  execution 
for  a  greater  sum  than  the  act  of  assemoly  allows, 
the  court  will  consider  the  whole  as  a  nullity,  and 
discharge  a  defendant  committed  under  such  judg- 
ment. Geyger  v.  Stay,  1  Dall.  135.  See  1  Ashm.  1*^. 

189.  Wnere  the  record  stated  the  .cause  of  action 
to  have  been  "  a  contract,"  but  it  did  not  appear 
what  was  the  nature  of  the  contract,  the  proceed- 
ings were  reversed.  Mulvary  v.  Miller,  1  browne, 
39^. 

190.  So  the  proceedings  of  a  justice  in  an  action 
for  a  trespass  done  to  real  estate  were  reversed, 
because  it  did  not  appear  from  the  record  that  the 
estate  was  situated  within  the  county.  PenneU  t- 
Foster,  1  Browne,  355. 

191.  Although  a  justice  has  received  improper 
^dence,  yet  if  the  party  might  have  appealed, 
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•ad  has  entered  into  a  reeognizance  in  nature  of 
■pecial  bail,  and  saffered  a  long  time  to  elapse  be- 
fore h^  takes  oat  his  certiorari,  the  court  will 
affirm  the  judgment.  Morton  ▼.  Plowman^  I 
Yeatea,  251. 

198.  Oil  a  eortiorari  to  quash  the  proceedings  of 
the  city  aulhorities  of  Boston  in  licensing  a  terry, 
nothing  but  the  regularity  of  their  proceedings  is 
open  to  examination ;  the  court  cannot  review  the 
decision  below  as  to  the  necessity,  &o.,  of  the 
ferry.  ExpaHt  Fay,  15  Pick.  243.  8.  P.  Comr 
monwealth  v.  Roxhury,  8  Mass.  457.  Common- 
weaUk  V.  Westborougk,  3  Maae.  406.  iViUis  v. 
Dun,  Wright,  130. 

193.  Though  it  is  said  that  the  court,  in  a  road 
case,  will  decide  on  the  face  of  the  proceedings, 
and  will  not  hear  parol  evidence,  —  Road  in  Aston, 
4Teaies,  372.  SchiyUall  Falls  Road,  2  Binn. 
250,  — jret  in  the  case  of  the  Baltimore  Turnpike,  5 
Binn.  ^84,  evidence  was  held  admissible  to  show 
that  all  the  viewers  attended  the  view,  the  record 
not  stating  the  contrary,  and  no  exception  having 
been  taken  below  to  the  non-attendance  of  either 
of  the  viewers. 

194.  In  the%ikuylkm  Falls  Road,  2  Binn.  250, 
where  notice  was  ordered  to  the  county  commis- 
sioners, of  the  meeting  of  the  viewers,  and  two  of 
the  commissioners  attended,  the  court  presumed, 
on  certiorari,  that  notice  was  given  to  all  of  them. 

195.  So  the  court  presumed  that  the  place, 
where  dama^^e  was  sustained  by  the  opening  of  a 
road,  was  within  the  jurisdiction  of  the  court  be- 
low ;  the  contrary  not  appearing  on  the  record. 
Baltimore  Tum^,  5  Binn.  484. 

196.  If  a  certiorari  to  remove  a  road  case  do  not 
set  out  the  termini  of  the  road,  it  will  be  quashed. 
Road  in  IfantmiU,  4  Teates,  433.     See  15  Pick.  254. 

197.  A  pass  warrant  oi  a  justice,  ordering  a 
vagrant  to  be  passed  to  the  township  which  he 
adjudged  to  be  that  of  the  vagrant's  settlement, 

ouji^ht   to  be  entitled,  "The  State   v. ,"  it 

being  an  execution  of  a  matter  of  public  police. 
Upper  Freehold  v.  Overseers,  4^.  1  Oreen,  289. 
And  the  names  of  those  who  prosecute  the  certio- 
rari ought  to  be  indorsed  on  it.  But  the  writ  is 
amendable  as  to  the  indorsement,  ib.  So  of  the 
title  of  a  certiorari  to  bring  up  a  military  tax  war- 

^rant.    State  v.  Kirhy,  2  South.  835.    And  the 
^  writ  ouffht  to  be  prosecuted  by  one  only,  and  not 
jointly  bv  more  tnan  one.  ib, 

198.  The  state  can  be  made  plaintiff,  in  certio^ 
rari  cases,  only  where  the  public  interest,  peace, 
or  order  and  economy,  are  concerned,  ib.  2  Green, 
388.    Morris  Canal,  ^.  v.  State,  2  Green,  411 . 

199.  But  the  writ  will  not  be  quashed  merely 
because  the  state  is  improperly  indorsed  as  plain- 
tiff. State  V.  Hanford,  6  Halst.  71.  See  also  State 
V.  Oiberson,  2  Green,  388. 

200.  A  certiorari  to  three  justices,  to  bring  be- 
fore the  court  their  appointment  of  a  town  omcer, 
must  be  prosecuted  in  the  name  of  the  people. 
IVUdti  V.  Washburn,  16  Johns.  49. 

2l)l.  A  party  who  has  no  interest  in  the  subject 
matter  of  the  summary  proceedings  authorizedf,  in 
certain  cases,  by  the  New  York  statute,  cannot 
sue  out  a  certiorari  to  remove  them.  Colden  v. 
Botts,  12  Wend.  234. 

202.  This  writ  may  be  issued  at  the  instance  of 
one  or  more  of  anv  number  of  persons  affected  by 
the  proceeding  below.  If  two  or  more  are  jointly 
bound  by  the  order  or  judgment  below,  they  must 
all  unite,  and  prosecute  a  joint  certiorari,  (unless 
they  proceed  severally  by  summons  and  severance, 
Ac,,)  and  the  court  must  then  affirm  or  reverse 
the  whole  matter.  But  if  the  order,  dx.,  affecta 
persons  severally,  and  not  jointlv,  they  must  have 
separate  writa,  trials,  and  judgmento.  Morris 
CanalW'  State,  2- Green,  411 .    8^  also  Montgome^ 


ry  V.  Remolds,  2  Green,  283.  BaUinger  ▼.  8her» 
ron,  2  Green,  144.  Cox  v.  Homes,  2  Pen.  687. 
Starr  v.  Trustees  of  Rochester,  6  Wend.  564.  Peo- 
ple V.  Rensselaer  C.  P.  11  Wend.  174. 

203.  Unless  the  name  of  the  person,  who  sues 
out  the  writ,  is  stated,  either  on  the  back  of  the 
writ  or  in  the  rule  for  granting  it,  it  will  be 
quashed.     Coddington  v.  Stanton,  2  Halst.  64. 

III.   Bonds,  &o.,  to  prosecute  a  Certiorari. 

204.  Where  a  plaintiff,  after  obtaining  a  eertio' 
rari,  removed  into  another  state,  he  was  ordered 
te  put  in  sureties  for  prosecuting  the  cause,  and 
for  Mying  costo  if  he  should  fail  therein.  Waller 
V.  Broddie,  1  Hay  w.  28.  See  Fox  v.  Steele,  1  Car. 
Law  Repos.  379. 

205.  A  certiorari  and  supersedeas  will  be  dis- 
missed, if  no  bond  be  jsiven  to  prosecute  them. 
Love  V.  Hall,  3  Yerg.  406. 

206.  Unless  security  be  given,  as  in  cases  of  ap- 
peals, a  certiorari  will  not  now  be  mnted,  in 
North  Carolina.    Estes  v.  Hairston,  I  i>ev.  356. 

207.  And  under  the  statute  which  requires  that, 
when  a  certiorari  is  directed  to  the  county  court, 
the  clerk  of  the  court  shall  take  security,  as  in 
cases  of  appeals,  it  is  not  the  duty  of  the  clerk  of 
the  court  above  to  take  auch  security  before  he 
issues  the  writ,  but  of  the  clerk  of  the  county 
oourt,  before  he  obeys  the  writ.  Judges  v.  Wash- 
ington, 1  Dev.  252. 

208.  Under  the  Tennessee  statute  of  1807,  judg- 
ment may  be  entered  against  the  sureties  in  the 
certiorari,  at  the  same  time  it  is  taken  against  th^ 
principal.     Chambers  v.  Haley,  Peck,  159. 

209.  And  in  North  Carolina,  summary  judgment 
may  be  rendered  on  a  certiorari  bond.  Speight  v. 
Wooten,  3  Dev.  328. 

210.  Where  a  certiorari  is  dismissed  for  want  of 
jurisdiction,  no  judgment  can  be  rendered  on  the 
bond.  Taul  v.  CoUinsworth,  2  Yerg.  580.  Turner 
V.  FarUy,  3  Yerg.  300. 

211.  Where  the  condition  of  the  bond  is  merely 
''  to  prosecute  the  certiorari  with  effect,  or,  in  case 
he  fail,  pay  and  satisfy  whatever  judgment  the 
court  may  finally  render  against  him,  no  judg- 
ment can  be  rendered  ajrainst  the  obligors,  when 
the  suit  is  dismissed.  Brown  v.  Jfewton,  •  6  Yerg. 
436.    MJntosh  v.  Langtree,  6  Yerg.  317. 

212.  Where  the  condition  of  a  bond  is  to  prose- 
cute, &c., "  or,  in  case  of  failure,  to  pay  all  dam- 
ages and  costo  that  may  be  awarded  against  the 
party  obtaining  "  the  writ,  the  surety  is  not  liable 
for  the  debt,  but  only  for  the  damages  and  costo 
of  prosecuting  the  certiorari.  Tipton  v.  Anderson, 
8  Yerg.  222. 

213.  The  15  per  cent,  damages  given  by  the 
Alabama  statute  on  the  affirmance  of  justices* 
judgmento  that  are  carried  up  by  appeal,  cannot 
be  awarded  on  a  certiorari  bond.  Hudnall  v. 
M  Carta,  Minor,  402. 

214.  It  is  matter  of  discretion  in  the  court 
whether  to  require  a  bond  on  certiorari  to  remove 
cases  of  forcible  entry  and  detainer.  Childress  v. 
MGehee,  Minor,  131. 

215.  Where  the  clerk  omito  to  take  the  bond, 
when  the  certiorari  is  obtained,  the  partv  will  be 
allowed  to  file  one  in  the  court  above,  if  he  sea- 
sonably offer  so  to  do.  Rosseau  v.  TTtomberry,  2 
Car.  liaw  Repos.  442. 

216.  In  New  York,  if  the  instrument  intended 
as  a  bond,  in  pursuance  of  the  statute  as  to  re- 
moving justices*  judjrmento,  be  without  seals,  an 
offer  to  amend,  by  amzirff  seals,  should  be  accept- 
ed, and  the  amendment  allowed.  People  v.  RejiS' 
sdaer  C.P,  11  Wend.  174.  In  Alabama,  auch 
instrument  is  void.  SkxKMr  v.  MCarty,  2  Por- 
ter, 19. 
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217.  As  the  bond  for  proeecutioD,  &c.,  is  not  & 
matter  of  record,  sd.  fa.  will  not  lie  on  it,  unless 
it  is  prescribed  by  statute.  Fitx  ▼.  Sttde^  1  Car. 
IjSW  Repos.  379. 

918.  A  bond  conditioned  that  the  obligor  will 
'*  appear,  Ac.,  abide  by,  and  stand  to,  the  judg- 
ment of  the  court,*'  binds  him  to  perform  the  judg* 
ment  and  pay  the  sums  recovered  against  him. 
MotUm  r.  Mmer,  3  Hawks,  342. 

219.  If  a  defective  bond  be  taken,  the  court  will 
allow  a  new  one  to  be  given.  lAma  v.  PinkMton, 
1  Overt.  344.  And  it  is  error  to  dismiss  the  case 
because  the  bond  is  defective,  if  the  party  offers, 
in  court,  to  execute  one  that  is  sufficient.  Jenmngs 
T.  Pray,  8  Yerg.  85. 

220.  The  New  Jersey  statute,  which  directs  that 
a  recognizance  be  entered  into  for  prosecuting  a 
eertiorarif  does  not  apply  to  cases  of  forcible  entry 
and  detainer.    Martin  v.  HiUyer,  6  Halst  22. 

221.  It  is  no  defence  to  a  suit  on  a  recognizance 
of  the  defendant  on  removing  a  suit  by  certiorari, 
which  was  heard  and  determined,  that  the  writ 
was  not  allowed  by  any  judge,  &c.  Patton  v.  Mil- 
Ur,  13*8.  &  R.  254. 

222.  In  Georgia,  a  recognizance  is  necessary 
only  where  danger  is  apprehended  of  the  party  s 
insolvency,  or  ot*  hb  departure  from  the  jurisdic- 
tion of  the  court.    Hunter  v.  Hunter ,  Charlt  303. 

IV.    Of  the  Return  to  a  Writ  of  Certiorari. 
See  PoH,  VL 

223.  Upon  a  common  law  certiorarif  no  more  of 
the  facts  need  be  returned  than  are  necessary  to 
determine  upon  the  point  of  jurisdiction,  or  other 
question  of  law  arismg  in  the  course  of  the  pro- 
ceedings.   Ratkbun  v.  Satoyer,  15  Wend.  451. 

224.  But  so  many  of  the  facts  as  will  enable  the 
supreme  court  to  determine  upon  the  jurisdiction 
of  the  tribunal  below,  must  be  returned.  There- 
fore the  trustees  of  Rochester,  who  have  authority 
to  widen  streetSfprovidsd  such  streets  do  not  run 
across  the  site  of^any  building,  the  expense  of  re- 
moving which  will  exceed  $100,  were  held  bound 
to  return,  whether  they  knew,  at  the  passing  of  a 
resolution  to  widen  a  street,  that  it  would  interfere 
with  a  building,  the  removal  of  which  would  cost 
more  than  $100.  Starr  v.  Trustees  of  Rochester, 
6  Wend.  564. 

225.  Though  a  return  do  not  state  that  the 
judge  below  was  not  interested,  in  a  case  in  which 
the  law  requires  that  he  shall  not  be,  yet  if  the 
party  aggrieved  had  notice  of  the  appncation  to 
the  judge,  appeared  before  him,  contested  the 
matter,  and  did  not  object  on  the  ground  of  the 
judge's  interest,  he  waves  the  objection,  and  the 
court  above  will  not  quash  the  proceedings.  Bald- 
win V.  Calkins,  10  Wend.  167. 

226.  A  certiorari  to  the  court  of  sessions,  and  to 
a  justice  of  the  peace,  &c.,  sometimes  requires 
that  the  proceedings  and  evidence  be  letorned ; 
but  this  is  not  the  common  law  requisition.  See 
Jfickols  V.  WHUamsy  8  Cow.  13.  Brookhaven  v. 
Soutkold,  2  Cow.  575.  Sweet  v.  Overseers,  3 
Johns.  23.  Dodge  v.  Coddington,  3  Johns.  146. 
WHson  V.  Fsnnsr,  3  Johns.  439.  £jz«r  v.  Downey, 
1  Harrinff.  530.    2  Caines,  110,  note.    Managers, 

t«.  V.  &nek,  1  Ashm.  64.     Ward  v.  Leuns,  1 
tew.  26. 

227.  So  the  direction  of  the  court  below,  as  to 
matter  of  law  on  the  facts,  or  the  admission  of 
evidence,  Ac.,  should,  in  many  cases,  be  returned. 
Gile  V.  Moore,  2  Pick.  386.  Commonwealth  v. 
Walker,  4  Mass.  558.  But  the  evidence,  Ac.,  in 
such  cases^  is  made  part  of  the  record  before  it  is 
leturned.  li. 

228.  Facts  improperly  returned  will  not  be  no- 
ticed by  tl^  ooort    l^awUm  ▼.  CommiMtioners,  2 


Caines,  179.  Peofle  v.  VermUyea,  7  Cow.  106 
Mosdy  V.  London,  2  Johns.  193.  AUen  r^Horton 
7  Johns.  23.  Curran  v.  Atkinson,  1  Ashm.  51. 
Managers,  ^.  v.  Zinek,  1  Ashm.  64. 

229.  A  return  Ify  the  clerk  of  the  circuit  court 
of  the  United  States,  to  which  a  certionii  is  direct- 
ed, is  sufficient ;  it  is  not  necessary  that  it  should 
be  made  by  the  judge.  Stewart  v.  Ingle,  9  Wheat. 
526.    S.  r.  Lambert  v.  People,  7  Cow.  103. 

230.  The  return  to  a  certiorari,  directed  to  a 
justice  of  the  peace,  where  the  justice  has  left  the 
state,  may  be  oy  the  party'atakmg  from  the  dock- 
et of  the  justice  a  true  copy  of  the  record,  annex- 
ing it  to  the  writ,  returning  it  to  the  court,  and 
proving  by  competent  evidence  that  it  is  a  copy 
of  the  record.    Ball  v.  Van  Houten,  1  South.  32. 

231.  And  where  the  justice  b  dead,  before  return 
is  made,  the  cause  will  be  heard  on  affidavits.  Sey- 
mour V.  Webster,  1  Cow.  168.     See  3  Caines,  126. 

232.  A  justice's  return  need  not  be  sealed.  Scott 
V.  Ruskman,  1  Cow.  212. 

233.  The  return  of  a  justice  cannot  be  contra- 
dicted by  the  oath  of  bystendera.  Prall  v.  Wab- 
dron,  1  ren.  145.  ^ 

234.  The  incorrectness  or  incompleteness  of  a 
justtce*8  return  is  not  a  cause  for  quashing  a  eerti' 
orari;  it  may  be  amended  and  completed  by  a 
new  retom  ordered  on  application  of  the  plaintiff. 
Farley  v.  Sargeant,  1  Pen.  141.  State  v.  Kirby,  2 
South.  835.    Bee  Schuyler  v.  Warner,  1  Cow.  59. 

235.  The  return  must,  in  itself,  contain  a  com- 
plete history  of  the  proceedings ;  it  must  not  refer 
to  and  adopt  the  affidavit  on  which  the  certiorari 
was  granted.    Mann  v.  Swfft,  3  Cow.  61. 

236.  The  party  who  removes  a  road  case  from 
the  sessions  must  procure  a  return  of  the  record, 
or  a  procedendo  will  be  awarded.  Oyster's  and 
Emigh*s  Road,  1  Teates,  3. 

2S&.  The  defendant  in  certiorari  cannot  compel 
a  return ;  he  may,  however,  cause  the  plaintiff  to 
be  non-prossed  for  not  obtaining  a  return.  Marsh 
V.  Eastman,  3  Cow.  58. 

v.   Of  the  Infect  of  a  Certiorari,  and  of  the  Judg- 
ment, Ae.,  thereon :  Costs. 

238.  A  certiorari  to  a  subordinate  tribunal  op- 
erates as  a  stay  of  proceedings  from  the  time  of  ( 
service,  unless  the  order  or  judgment  complained 
of  has  been  begun  to  be  executed.  Paiehin  t. 
Mayor,  4^.  qf  Broofdyn,  13  Wend.  664.  An  exe- 
cution begun  to  be  executed  is  not  superseded  by 
a  certiorari  afterwards  allowed  to  remove  the  pro- 
ceedings.   Blanehard  v.  Myers,  9  Johns.  66. 

239.  Where  a  decision  ox  the  supreme  court,  act' 
ing  as  commissioners,  is  sought  to  be  reviewed, 
Uiat  court,  if  they  have  no  doubt  as  to  the  oorreel- 
ness  of  the  proceedings,  will  annex  to  the  writ  of 
certiorari,  issued  by  them,  a  condition  that  the  writ 
shall  not  operate  as  a  stay  of  proceedings,  so 
that  the  opposite  party  may  not  be  delayed  if  he 
may  proceed  by  leave  of  the  court  And  if  the 
power  of  the  court  to  permit  proceedings,  after 
allowing  the  writ,  be  denied,  the  writ  will  be 
quashed,  as  having  issued  quan  improvide.  13 
Wend.  662. 

240.  A  certiorari  operates  as  a  supersedeas,  and 
the  court  below  cannot  proceed  after  it  is  mnted. 
Kingsland  v.  Gould,  1  Halst  161.  Mairs  v. 
S^rks,  2  South.  513.  Otse  v.  SlkepAertf,  2  Johns. 
C^ui.  27.     Gardiner  v.  Murray,  4  Yeates,  560. 

241.  Where  three  judges  of  the  common  |)le«i 
laid  out  a  road,  and,  on  a  petition  to  discontinve 
it,  discontinued  a  part  of  it  only,  it  was  held  that 
a  certiorari,  Issuea  to  revise  the  order  to  diaoon- 
tinue,  did  not  suspend  proceedings  as  to  that  part 
of  the  road  which  was  not  discontinued.  ExjmrtB 
Sanders,  4  Cow.  544.  * 
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WL  Bf  a  iCatiile  of  New  York,  ezecution  on 
•ertoio  jodginents  is  not  to  be  stayed  by  eerdorarif 
Ac.,  if  the  party,  in  whose  favor  judgment  is  ren- 
dered, shall  give  secarity,  satisfactory  to  the  coart, 
'*  to  restore  the  debt  or  damages  for  which  such 
judgment  is  obtained,  with  interest  and  costs,  in 
•aae  such  Judgment  shall  be  reversed."  Held 
that  the  obhgor  is  not  liable,  on  such  bond,  for  the 
eosts  of  reversal.  Qrijin  v.  Mortimer.  8  Wend. 
S38. 

243.  The  suing  out  of  a  certiorari  to  remove  a 
jostioe's  judgment  may  be  pleaded  to  an  action  of 
debt  on  such  judgment,  though  not  sued  out  till 
after  the  commencement  of  such  action.  WtmpU 
V.  Joknaon,  13  Wend.  515. 

244.  A  certiorari  to  remove  the  proceedings  of 
justices,  under  the  landlord  and  tenant  law  of 
rennsy  Wanta,  is  not  a  eupersedcaa  to  an  execu- 
tion. Amom.  4  Dall.  214.  Stewart  v.  Martin,  1 
Teates,  49. 

245.  By  legal  intendment,  a  certiorari  removes 
the  record  itself  >  and  therefore,  where  a  declara- 
tion is  filed  in  the  common  pleas,  and  the  defend- 
ant appears,  the  plaintiff,  on  removal  of  the  case 
into  the  supreme  court,  may  proceed  by  imme- 
diately taking  a  role  against  the  ^fendant  to 
plead ;  and  for  want  of  a  plea,  he  may  take  a  de- 
fimlt.  Blake  v.  Hall,  5  Cow.  37.  S.  P.  IVolfe  v. 
Hortotky  3  Caines,  66. 

246.  And  the  original  record  of  the  orphans* 
eonrt  most  be  aetuaUy  removed,  in  Pennsylvania. 
Torr's  eaeCy  I  Rawle,  76.  So,  it  seems,  in  New 
Jeney.     Lamhermm  v.  Oiosjt,  2  Green,  5i()6. 

247.  By  the  law  of  Ohio,  a  transcript  onlj  Is 
sent  up  on  eertierari.  Levin  v.  Hanleiff  Wright, 
669.  And  such  is,  in  fact,  the  general  usage  else- 
where. JVicAoOf  V.  State,  2  South.  542.  Wolfe  ^. 
Morton,  3  Caines,  86. 

•  248.  A  copy  or  transcript  of  the  record  is  re- 

Erded  as  the  record  itselr.  MehoUs  v.  State,  2 
rath.  542.  Even  though  it  is  stated,  in  the  re- 
torn,  to  be  only  a  copy.  Wo^fe  v.  Horton,  3 
Caines,  86. 

249.  Where  two  transcripts  are  sent,  contradic- 
tory to  each  other,  and  the  parties  do  not  agree 
which  b  correct,  the  court  will  direct  the  proper 
officer  to  attend  with  the  original  record.  State  v. 
Reid,  1  Dev.  &,  Bat.  383. 

250.  A  certiorari,  by  the  common  law,  removes 
the  record  only  ;  it  does  not  bring  up  the  testimo- 
ny given  below.  But  by  a  statute  of  New  York 
(now  repealed)  a  certiorari  directed  to  a  justice  of 
the  peace  brought  up  the  testimony.  ffieheUe  v. 
Waiiame,  8  Cow.  13.  Wolfe  v.  Horton,  3  Caines, 
86.  See  Carliale  v.  Baker,  1  Teates,  471.  Bald- 
win V.  Calkine,  10  Wend.  167.  Wheeler  v.  /2o6- 
srto,  7  Cow.  536. 

251.  In  Massachusetts,  the  supreme  court,  on'a 
certiorari,  can  only  affirm  or  quash  the  proceedings 
brought  up  by  the  process.  Comnumwealih  v.  Blue 
HiU  Turnpike,  5  Mass.  423.  Melvin  v.  Bridge,  3 
Mass.  306.     CpmnunoDeaUh  v.  EUie,  U  Mass.  466. 

252.  But  part  of  the  proceedings  may  be  af- 
firmed, and  part  quashed,  if  the  part  that  is  quashed 
be  independent  of,  and  unconnected  with,  the  part 
that  is  affirmed.  Commontoealth  v.  Carpenter,  3 
Mass.  268.  Commontoealtk  v.  Blue  HiU  Turnpike, 
5  Mass.  420.  Commontoealth  v.  Derby,  13  Mass. 
433.  Commonwealtk  v.  West  Boston  Bridge,  13 
Pick.  195.  S.  P.  JiUM  v.  Pattereon,  4  Ham. 
200.  Williams  v.  Skerman,  15  Johns.  195.  Bron- 
son  V.  Mann,  13  Johns.  461.  Clafin  v.  Hubbard, 
Brayt.  38. 

253.  In  Tennessee,  North  Carolina,  and  Alaba- 
ma, where  a  certiorari  is  oflen  a  substitute  for  an 
appeal,  the  party  has  a  right  to  a  new  trial  in  the 
court  above,  both  as  to  the  law  and  the  facts. 
Seek  V.  KnM,  1  Overt.  58.    Lane  v.  MarskaU, 


Mart  A  Yerg.  255.    Henry  v.  Heritage,  2  Hayw 
38.    Boyd  v.  Wootifin,  3  Stew.  357.     Minor,  204. 

254.  When  a  new  trial  is  granted  by  the  su- 
preme court,  on  certiorari,  in  a  caveat  case,  such 
trial  must  be  in  the  county  where  the  premises 
lie,  either  on  the  premises,  or  at  the  bar  of  the 
county  court.    Henry  v.  Heritage,  2  Havw.  38. 

255.  The  supreme  court  of  Pennsylvania  re- 
manded to  the  sessions  the  proceedings  in  a  road 
case,  that  they  might  complete  their  order  (which 
was  defective)  by  fixing  toe  breadth  of  the  road. 
Skamokin  Road,  6  Binn.  36. 

256.  On  the  removal  from  the  common  pleas  of 
an  assize  of  nuisance,  the  supreme  court  may  re- 
summon the  jury,  who  viewed  the  nuisance,  to 
try  the  assize.    lAvezey  v.  Gorgas,  2  Binn.  192. 

257.  In  Hunter  v.  HwUer,  Charlt.  303,  where 
proceedings  were  removed  on  objections  to  the 
admission  of  certain  evidence  below,  the  cause 
was  remanded,  with  direetions  to  the  court  below 
not  to  receive  that  evidence, 

258.  In  New  York,  it  seems  that  the  court  has 
no  power  to  remand  proceeding  in  civil  cases, 
but  must  reverse  them,  in  toto,  if  erroneous ;  and 
that  new  pToceedings  must  be  commenced  in  the  in- 
ferior tribunal.  Btudunn  v.  Calkins,  10  Wend.  167. 

259.  On  certiorari  to  a  justice  of  the  peace,  in 
Pennsylvania,  the  supreme  court  reversed  his 
judgtoent  for  the  plaintiff  in  the  suit,  and  ren- 
dered judgment  for  the  defendant.  Atkinson  v. 
Crosdand,  4  WatU,  451. 

260.  In  Alabama,  on  certiorari  from  the  county 
court  to  a  justice  of  the  peace,  the  judgment  below 
cannot  be  reversed  nor  affirmed ;  the  cause  is  to 
be  tried  de  novo,  as  if  originaliv  brought  in  the 
county  court.  (?aWe  v.  Tivner,  Minor,  204.  See 
3  Stew.  357. 

261.  Under  the  Missouri  statute,  which  pro- 
vides that  proceedings  of  justices  in  forcible  entry 
and  detainer  "  may  be  removed,  af\er  judgment, 
into  the  circuit  court,  and  there  set  aside  Sot  irreg- 
ularitj^,*'  that  court  will  not  correct  errors  of  law, 
but  wiU  onlv  set  aside  the  proceedings  for  errors 
of  fact  or  law  that  appear  on  the  proceedings. 
Skolar  V.  Smyth,  3  Miss.  416.  The  proceedings 
cannot  be  remanded  to  the  justices,  ib. 

262.  By  the  Tennessee  statute  of  1817,  when 
the  court  dismiss  a  certiorari,  they  are  to  enter 
judgment  for  the  amount  of  the  judgment  be- 
low, with  cost,  and  12^  per  cent,  interest.  .Misr- 
shaU  V.  HiU,  8  Yerg.  102.  Kineaid  v.  Smith,  8 
Yerg.  218.  But  this  judgment  for  interest  cannot 
be  entered  in  case  of  the  dismissal  of  a  certiorari 
and  sttpersedeas  obtained  on  the  ground  that  the 
judgment  bad  been  paid.    8  Yerg.  218. 

2S3.  When  a  justice's  judgment  is  removed  into 
the  common  pleas,  in  Pennsylvania,  and  the  plain- 
tiff becomes  nonsuit  in  that  court,  the  record  must 
be  remitted  to  the  justice.  Sd,  fa,  will  not  lie  to 
have  execution  on  the  judgment  before  the  justice. 
Walker  v.  Walker,  3  Pennsyl.  21.  • 

Costs. 
See  Ante,  III. 

264.  On  a  common  law  certiorari,  neither  piirty 
recovers  costs  against  the  other.  Baldwin  v. 
Wheaton,  12  Wend.  262.  Commonwealth  v.  Ellis, 
11  Mass.  465.  Low  v.  Rogers,  8  Johns.  321. 
Wheeler  v.  Roberts,  7  Cow.  536.  StaU  v.  Leavitt, 
3  N.  Hamp.  44. 

266.  Nor  are  costs  allowed  to  the  respondent, 
on  the  court's  refusing  to  grant  a  petition  for  a  eer- 
tiorari.  Ex  parte  Cushman,  4  Mass.  565.  See 
Revised  Statutes  of  MasaachoseUs,  ch.  112,  §  22. 

266.  In  New  Jersey,  costs  are  allowed  on  af- 
firmance, but  not  on  reversal,  of  judgment.  Jeio- 
dl  V.  Arwine,  Coxe,  38. 

267.  Where  proceedings  are  quashed   because 
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the  ooart  below  had  no  jurisdiction ,  no  judgment 
ibr  cofllfl  can  legally  be  rendered  ;  and  if  such  judg- 
ment be  rendered,  it  will  be  quashed  on  certiorari, 
Jfichql  ▼.  PaUtrson,  4  Ham.  200. 

268.  The  right  to  recover  costs,  in  Pennsylva- 
nia, depends  on  the  relative  amount  recovered  or 
abated  by  the  iudgment  above  ;  therefore  costs  are 
not  recoverable  wnen  the  award  of  execution  is 
set  aside,  because  no  judgment  had  been  entered 
below.    Atkinson  v.  CrosSandf  4  Watts,  451. 

269.  When  a  justice's  judgment  is  affirmed,  in 
New  York,  the  orawing  and  copying  of  his  return 
to  the  writ  is  taxed  in  the  defendant  s  bill  of  costs. 
Brainard  v.  PhiUipSf  4  Cow.  20.  JiUtery  of  the 
costs  of  a  motion  by  the  defendant  to  set  aside  the 
certiorari,  though  such  motion  be  denied  without 
costs  to  the  plaintiff,  ib. 

270.  As  to  costs  in  certiorari  to  justices  of  the 
peace,  under  the  repealed  statutes  of  Mew  York, 
see  3  Johns.  540.  2  Caines,  387.  15  Johns.  195. 
13  Johns.  350.    7  Cow.  536.  537. 

VI.    Of  the  Writ  of  Certiorari  in  criminal  Cases. 

.  See  AfUe,  2.    Autrefois  Acquit,  &c.  32. 

271  In  Maryland,  the  attorney  general  may 
direct  a  writ  of  certiorari  to  the  county  court  to 
remove  a  prosecution  for  murder.  State  v.  Judges, 
4rc.  3  Har.  &  M'Hen.  115.  See  also  State  v^HiuU, 
Coxe,  287. 

272.  In  New  York,  the  district  attorney  may 
remove  a  criminal  cause  to  the  supreme  court,  as 
a  matter  of  right.    People  v.  Vermilyea,  7  Cow. 

273.  In  Tennessee,  a  criminal  case  may  be  re- 
moved from  a  justice  of  the  peace  into  the  circuit 
court,  by  this  writ.  Kendrick  v.  State,  Cooke, 
474.  And  it  is  good  ground  for  such  removal, 
that  a  fair  trial  cannot  be  had  before  the  justice,  ib, 

274.  .Where  a  slave  it  tried  before  a  justice  and 
jury,  under  statute  of  1819,  and  is  convicted  of 
murder  and  sentenced  to  death,  the  circuit  court 
may  remove  the  proceedings,  and  affirm  or  quash 
them,  or  order  a  new  trial.  Sob  v.  State,  2  Yerg.  173. 

275.  In  North  Carolina,  Ao^eof  corpus  and  certi- 
orari were  issued  to  remove  the  prisoner  and  the 
record  of  her  conviction  and  sentence  by  the 
county  court,  in  the  case  of  a  slave  convicted  and 
sentenced  to  be  executed  for  an  offence  not  cap- 
ital ;  and  the  sentence  was  reversed,  and  the  prie- 
oner  remanded  to  the  county  court,  "  to  receive 
such  judgment  as  the  laws  and  constitution  of  the 
state  will  warrant"     State  v.  Sue,  C.  &,  N.  54. 

276.  In  case  of  similar  processes,  in  a  capita] 
case  in  New  York,  afler  a  verdict  gainst  the 
prisoner,  in  the  court  of  oyer  and  termmer,  judg- 
ment being  arrested  by  the  supreme  court,  the 
prisoner  was  remanded,  the  proceedings  remitted 
to  the  court  of  oyer  and  termmer,  and  a  new  trial 
ordered  there.  People  v.  AT  Kay,  18  Johns.  212. 
Sed  vide  People  v.  Tovmsend,  Coleman,  68.  1 
Johns.  Cas.  104. 

277.  Where,  on  habeas  corpus  and  certiorari,  a 
prisoner  and  the  proceedings  against  him  in  the 
court  of  sessions  are  brought  before  the  supreme 
court,  a  new  trial  may  be  granted,  and,  by  the  re- 
vised statutes,  may  be  ordered  to  be  had  before 
the  court  of  oyer  and  terminer,  or  at  the  next  sit- 
tings in  New  York  or  Albanv.  People  v.  Good- 
tain,  18  Johns.  187.  See  People  v.  Van  Santvoord, 
9  Cow.  655.    People  v.  mndteU,  7  Cow.  160. 

278.  All  such  criminal  matters  as  can  be 
brought  into  the  King's  Bench  by  certiorari,  may 
be  brought  into  the  circuit  court  of  Tennessee,  by 
the  same  writ,  except  such  cases  as  are  prohibited 
by  sUtute.    Bob  v.  StaU,  2  Yerg.  173. 

'279.  This  writ  lies  to  remove  the  proceedings 
of  three  justices  in  Geoiyia  in  the  trial  of  a  party 


accused  of  inveigling  a  negro.    Ex  parte  George^ 
Charlt.  80. 

280.  A  certiorari  is  grantable  of  course  to  removed 
an  indictment  for  forcible  entry  and  detainer  into 
the  supreme  court.  People  v.  Runktl,  6  Johns. 
334. 

281.  The  court  to  which  the  writ  is  directed  has 
no  authority  to  decline  returning  an  indictment, 
&c.     State  V.  HwU,  Coxe,  287. 

282.  In  North  Carolina,  refusal  of  an  appeal, 
when  the  prisoner  is  entitled  to  it  and  prays  for 
it,  is  cause  for  bringing  up  the  case  by  certiorari. 
State  V.  Washington,  2  Murph.  100.  See  also  Ex 
parte  George,  Charlt.  93. 

283.  In  Pennsylvania,  the  defendant  )v>it  show 
cause  before  he  can  obtain  a  certiorari,  Pennsyl- 
vania V.  Kirkpatriek,  Addis.  liYT,note.^ 

284.  But  when  a  removal  of  a  crimin&l  case  is 
necessary  for  the  due  administration  of  justice,  an 
allowance  of  the  writ,  by  one  of  the  judges  of  the 
supreme  court,  is  grantable  to  the  defendant  of 
right.  Commonwealth  v.  M'Ginnis,  2  Wbart.  117. 
A  special  allocatur  is  necessary,  ib.  SfC  also 
CommonweaUh  v.  Profit,  4  Binn.  428.  Commoit- 
wealth  V.  Lyon,  4  Dall.  302. 

285.  If  a  writ  of  certiorari  to  remove  an  indict- 
ment in  the  quarter  sessions  be  directed  to  the 
judffes  of  the  common  pleas,  and  be  returned 
by  them,  the  mistake  is  fatal.  CommonweaUh  v. 
Franklin,  4  Dall.  316. 

286.  In  New  Jersey,  indictments  found  at  over 
and  terminer  may  be  brought  by  certiorari  berore 
the  supreme  court  sitting  in  bank.  State  v.  Gib- 
bons, 1  South.  40.    Jfiehoiis  v.  State,  2  South.  539. 

287.  The  return  to  the  writ  must  be  signed  by 
the  justice  of  the  supreme  court  who  held  the 
session  of  oyer  and  terminer,  and  must  contain  the 
record  of  the  whole  proceedings  against  the  de- 
fendant, and  not  merely  the  original  indictment, 
and  papers.     State  v.  Gibbons,  1  South.  40. 

288.  When  the  judgment  or  order  of  the  court 
is  made,  in  such  a  case,  the  indictment,  sent  up 
with  the  writ,  will  be  returned  to  the  files  of  the 
court  of  oyer  and  terminer,  ib.  State  v.  Dayton^ 
1  South.  57, 

289.  The  record  is  not  sent  up  with  the  writ, 
but  a  transcript  only.  JVUhoUs  v.  State,  2  South. 
542.  See  form  of  record  to  be  returned  with  the 
writ     State  v.  Gustin,  2  South.  746. 

290.  A  rule  will  be  granted  to  take  back  the 
record  and  return,  for  the  purpose  of  having  the 
caption  to  the  indictment  amended  so  as  to  con- 
form it  to  the  fact.     State  v.  Jones,  4  Halst.  2. 

291.  An  indictment  against  a  corporation  may 
be  removed  from  the  sessions,  upon  individuals 
entering  upon  recognizance  in  behalf  of  the  de- 
fendants. Slate  V.  Morris  Canal,  4^.  1  Green, 
192. 

292.  A  certiorari  to  return  diminution  need  not 
be  allowed  by  a  judge.  It  should,  regularly,  be 
directed  to  the  court  below  ;  and  a  rule  to  return 
should  be  made  on  that  court,  and  will  not  be 
made  on  their  clerk.  Lambert  v.  People,  7  Cow. 
103.  Such  rule  may  be  served  on  the  clerk  below, 
in  vacation,  and  he  may  make  return  immediately, 
though  it  be  directed  to  the  court,  ib. 

293.  A  certiorari,  in  a  criminal  case,  may  be  al- 
lowed by  a  single  judge  at  chambers.  State  v. 
jlform  Canal,  fyic.  I  Green,  192.  Anon.  4  Halst  2. 

294.  Certiorari  lies  afler  verdict  and  before 
judgment ;  a  fortiori,  it  lies  after  an  inquisition 
(which  is  not  a  verdict)  in  the  case  of  rioters^  in 
Virginia.  Mackabov  v.  Commonwealth,  2  Virg. 
Cas.  268.  And  a  judge  of  the  general  court  has 
authority  to  issue  the  writ  in  vacation,  in  a  case 
arising  within  his  jurisdiction,  ib. 

295.  The  proceedings  on  an  information  filed, 
under  the  Masaachnaetta  statute,  for  the  purpose 
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•f  oauBiDg  a  convict  in  the  state  prison  to  be  8en> 
tenced  to  additional  punishment,  cannot  be  re- 
moved  by  artiarari.  Ex  parU  Cooluf  15  Pick.  894. 

296.  Doubts  concerning  the  admission  or  lenl 
effi^t  of  testimony  cannot  be  brought  before  the 
court  by  certiorari  or  writ  of  error.  Ex  ftarie  Ver- 
miiyeaj  6  Cow.  555. 

&)7.  But  a  challenge  for  principal  cause  is  a 
part  of  the  record ;  and  this  may  he  reviewed  on 
certiorari,  in  a  criminal  case,  and  o»  writ  of  error 
in  a  civil  case.  Miler^  of  a  challenge  to  the  fa- 
vor, ib, 

298.  A  eertiorari  to  remove  an  indictment,  di- 
rected to  the  court  of  oyer  and  terminer,  will  not 
be  quashed  because  the  indictment  was  in  the 
court  of  sessions,  when  the  writ  was  allowed,  if 
it  were  in  the  former  court  when  the  writ  was 
served.     People  v.  Jewett,  3  Wend.  314. 

299.  In  Alabama,  the  supreme  court  will  not, 
under  the  statute  of  1^0,  issue  a  certiorari  to 
bring  up  any  parts  of  the  record  which  do  not  relate 
to  the  questions  of  law  reserved  for  their  opinion. 
And  the  defendant  ouffht  not  to  assign  errors  in 
the  record.    State  v.  ShcUon,  3  Stew.  343. 


CHALLENGE.    See  Duel.    Jurors. 


CHAMPERTY  AND  MAINTENANCE. 

I.    Champerty. 
II.   Maintenance. 
III.  Buying  a  pretended  Title.  . 

I.   Champerty. 
See  Attorhet  akd  Counsel,  243. 244. 366. 367. 

AOREEMEHT,  V.    (c.) 

1.  Champerty  is  a  common  law  offence,  being 
the  unlawful  maintenance  of  a  suit  in  considera- 
tion of  .some  bargain  to  have  some  part  of  the 
thing  in  dispute,  or  some  profit  out  of  it.  Thurston 
T.  Perdval,  1  Pick.  416.  Key  y.  Vattier,  1  Ham. 
132.  Rust  V.  LaruBf  4  Litt.  417.  Brown  v.  BeoM- 
ckampf  5  Monr.  416. 

2.  An  agreement  that  amounts  to  champerty 
cannot  be  supported,  either  at  law  or  in  equity,  ib. 
Ardm  v.  Pattersony  5  Johns.  Ch.  44. 

3.  It  is  not  essential  to  the  offence  of  champerty, 
hat  there  be  a  suit  commenced  at  the  time  the 

Agreement  is  made.    Rust  v.  Larue,  4  Litt.  417. 

4.  Where  an  attorney  purchases  from  his  client 
the  whole  subject  matter  of  controversy,  for  his  own 
benefit,  it  is  champerty  —  though  he  has  some  inter- 
est of  his  own.  Arden  v.  Patterson,  5  Johns.  Ch.  44. 

5.  So  of  a  contract  with  an  attorney  that  be 
shall  prosecute  suits  for  the  recovery  of  property, 
and  receive  part  of  the  property  recovereu  as  com- 
pensation for  his  senrices,  and  that  no  compro- 
mise shall  be  made,  unless  he  join  in  it.  Kof  v. 
VatUer,  1  Ham.  132. 

6.  Though  there  is  no  statute  in  Ohio  prohibit- 
ing or  punishing  champerty,  and  though  the  com- 
mon law,  in  relation  to  the  punishment  of  crimes 
and  misdemeanors,  is  not  in  force  there,  yet  the  aid 
of  the  courts  wiU  not  be  given  to  sanction  and 
enforce  champerty  or  other  contracts  contrary  to 
public  justice,  and  to  the  peace  and  happiness  of 
the  community,  ib. 

7.  In  Rust  V.  Larue,  4  Litt.  425,  and  Caldwell  t. 
Shepherd,  6  Monr.  392,  it  was  held  that  counsel 
do  not  forfeit  their  right  to  compensation  for  pro- 
fessional services,  in  consequence  of  having  a  con- 
tract that  is  void  for  champerty. 

8.  An  agreement  between  client  and  attorney, 
made  after  a  judgment  is  recovered,  that  the  at- 
torney shall  have  part  of  the  judgment  when  col- 
lected, is  not  void  under  the  Tennessee  statute  of 
1821,  c.  66.    Floyd  v.  Goodwin,  8  Yerg.  464. 


9.  A  purchase  of  land  while  a  suit  concerning 
the  title  to  it  is  pending,  if  made  with  a  knowledge 
of  the  suit,  is  void  for  champerty,  ulider  the  stat- 
ute of  New  York.  Jackson  v.  Ketehum,  8  Johns 
479.  Jackson  v.  Andrews,  7  Wend.  152.  Murray 
V.  Ballou,  1  Johns.  Ch.  573.  Murray  v.  Lylimm, 
2  Johns.  Ch.  444.  See  also  Heirs  of  Ludlow  v. 
Kidd,  3  Ham.  541. 

10.  B  claimed  land  as  heir  of  his  father,  and, 
being  about  to  commence  actions  to  recover  pos- 
session of  it,  covenanted  with  A,  his  brother  in 
law,  in  consideration  of  the  premises,  to  convey 
to  him  one  fourth  part  of  the  property  that  should 
be  recovered^  A,  in  consideration  of  the  said 
covenant,  &c.,  promised  B  to  pay,  bear,  and  sus- 
tain one  half  of  the  expenses  ot  the  intended  suits. 
This  agreement  was  held,  by  the  court  of  errors, 
not  to  be  within  the  New  York  sUtute.  Thallhi- 
mer  v.  BrinrJterhoff,  3  Cow.  624  -^  reversing  the 
judgment  in  20  Johns.  386. 

11.  The  person  who  drew  the  above  agreement, 
and  witnessed  its  execution,  brought  actions,  as 
attorney  of  B  and  A,  against  those  who  were  in 
possession  of  the  land,  and  afterwards,  by  virtue 
of  a  power  of  attorney  from  B,  but  without  the 
knowled^  of  A,  compromised  with  the  tenants, 
and  received  from  them  a  large  sum  of  money. 
Held  that  A  was  entitled  to  recover  one  fourth  of 
this  money  from  the  attorney,  the  original  agree- 
ment between  B  and  A  being  vaTid  in  law, 
notwithstanding  the  statute  for  the  punishment 
of  champerty  and  maintenance,  ib.  See  also  6 
Cow.  90. 

12.  The  laws  against  champerty  are  intended  to 
prevent  the  interference  of  strangers,  having  no 
pretence  of  right  in  the  subject  of  Uie  suit,  and 
standing  in  no  relation  of  duty  to  the  suitor,  ib. 

13.  In  VerdUr  v.  ^mtms,  S  M'Cord  Ch.  385,  it 
was  held  that  a  bona  fids  purchase  of  any  right,  in 
possession  or  action,  is  not  champerty. 

14.  Where  A  obtained  permission  to  bring  a 
suit  in  the  name  of  B,  to  recover  a  debt  supposed 
to  be  due  from  C,  and  promised  B  to  indemnify 
him  against  all  costs  and  damages  that  B  might 
thereby  sustain,  it  wss  held  that  the  promise  was 
valid  —  the  contract  not  amounting  to  champerty. 
Knight  V.  Sawin,  6  Greenl.  361 

15.  It  is  too  late,  after  judgment  is  rendered  in 
a  suit,  to  file  a  bill  in  chancery  on  account  of 
champerty  alleged  to  have  taken  place  in  prose 
cuting  it.  Application  should  be,  while  the  suitis 
pending,  to  have  it  dismissed  for  that  cause.  HraU 
V.  LyU,  8  Yerg.  142. 


II.  Maisdenance. 

16.  Advancing  money  to  a  poor  person  to  pros- 
ecute his  suit  is  not  maintenance.   Perine  y.  IHcnn, 

3  Johns.  Ch.  506. 

17.  The  relation  of  landlord  and  tenant,  master 
and  servant,  acts  of  charitjr  to  the  poor,^  and  the 
exercise  of  the  lefi^al  profession,  are  cases  in  which 
it  is  not  unlawful  to  maintain.  ThaUhimer  v. 
Brinckerhqf,  3  Cow.  647. 

18.  So  where  there  is  consanguinity  or  affinity 
between  the  suitor  and  him  who  gives  aid  to  the 
suit.  ib. 

'  19.  It  is  unlawful  to  maintain  another's  suit, 
unless  the  person  maintaining  has  some  interest 
in  the  suit  distinct  from  that  which  he  may  ac- 
quire by  the  agreement  to  maintain,  or  is  con- 
nected with  the  suitor  by  some  social  relation,  tb* 

4  Wend.  310. 

20.  Where  one  has  such  a  distinct  interest, 
whether  great  or  small, certain  or  uncertain,  vested 
or  contingent,  he  may  maintain,  ib.  S.  P.  Wick' 
ham  v.  Conklin,  8  Johns.  220. 

21.  The  common  law  rule,  that  a  chose  in  action 
cannot  be  transferred,  is  now  reversed)  and  it 
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never  prevailed  in  courto   of  equity.     3  Cow. 
645. 
See  AssroiTlfEirT,  I. 

22.  An  agreement  to  aid  in  defending  a  aoit 
with  one  who  is  not  licensed  as  attorney  or  coun- 
sel, u  iileeal  and  void  for  maintenance.  Burt  y. 
Piuee,  6  Cow.  431. 

23.  Where  A  sold  and  conveyed  land  to  B,  who 
was  not  of  the  legal  profession,  on  an  agreement 
that  B  should  pay  part  in  specific  articles,  and  part 
in  defendinjT  a  lawsuit,  the  whole  agreement  was 
held  to  be  void  for  illegality ;  and  though  B  had  sold 
the  land,  and  received  pay  for  it,  A  could  recover 
nothing,  ib. 

24.  Contracts  founded  on  any  species  of  unlaw- 
ful maintenance  are  void.  Broton  v.  Beamekampf 
5  Monr.  413. 

25.  The  New  York  statute  of  champerty  and 
maintenance  does  not  bar  a  recovery  On  a  bond 
made  by  a  step-son  of  one  lessor  of  the  plaintiff 
in  ejectment  to  another,  to  indemnify  the  latter 
against  the  costs  of  the  suit,  if  the  obligee  refused 
to  permit  his  name  to  be  used  without  such  in- 
demnity.    CampbeU  v.  Jones,  4  Wend.  306. 

26.  rurchasing  a  pretended  title,  and  prosecu- 
ting the  suit  in  uie  name  of  another,  but  for  the 
party's  own  benefit,  is  not  an  offence  within  the 
ninth  section  of  the  statute.  Wiekkam  y.  Conk- 
Un,  d  Johns.  220. 

27.  It  is  not  an  act  of  maintenance,  in  one  who 
had  conveyed  his  land  while  an  infant,  to  conyey 
it  to  another  grantee  afler  coming  of  age,  if  the 
first  grantee  never  was  in  possession.  ,Hickson  v. 
Bur^in,  14  Johns.  124. 

28.  The  assignment  of  an  entry,  in  Kentucky, 
does  not  come  within  the  statute  against  cham« 
perty  and  maintenance.  Oldham  v.  Iwwanf  4  Bibb, 
545.     See  Denn  v.  Pissant,  Coze,  220. 

29.  A  promise,  bjr  A,  in  consideration  of  a  deed 
of  land  given  to  him  by  B,  to  pay  B  $50,  if  he 
will  take  that  sum  before  there  shall  be  any  de- 
cision as  to  tlie  title  to  the  land,  but  if  B  will  wait 
until  A  can  procure  a  decision,  according  to  law, 
so  that  A  will  recover  the  land  from  the  tenant  in 
possesion,  then  A  will  paj  B  $100,  is  not  objec- 
tionable on  the  ground  of  maintenance.  JfuMoU 
V.  BmnUngf  3  Hawks,  86. 

30.  Where  several  [Arsons  have  an  interest  in 
the  same  snbiect  matter,  and  they  agree  that  one 
of  them  shall  brins  a  suit  in  his  own  name,  for 
the  joint  benefit  of  all,  and  also  agree  as  to  the 
manner  of  distribating  the  avails  of  the  suit 
towards  payment,  or  in  discharge  of  their  several 
claima,  tne  objection  of  maintenance  does  not  ap- 
ply to  such  agreement.    Frost  v.  Paine,  3  Fairf  1 1 1 . 

31 .  An  agreement,  by  several  persons,  who  were 
taxed  for  the  support  of  public  worship  in  a  parish 
where  they  supposed  tnemselyes  not  subject  to 
taxation,  to  pay  each  one  his  proportion  of  the  ex- 
pense of  defending  any  suit  that  might  be  com- 
menced for  such  tax,  and  of  any  legal  mode  of 
resisting  payment  thereof,  was  held  to  be  yalid, 
and  the  parties  to  the  agreement  were  held  not  to 
be  guilty  of  maintenance.  Gowen  v.  Jfowellf  1 
Greenl.  202. 

32.  The  purchase  of  a  dormant  title  to  lands, 
from  a  party  not  seized,  by  a  stranger  out  of  pos- 
session, if  made  wittingly,  to  disturb  the  tenant  in 
possession,  constitutes  the  crime  of  maintenance, 
and  is  punishable  by  indictment  Swett  v.  Poor, 
1 1  Mass.  553.  Enerenden  v.  Beaumont,  7  Mass.  78. 
Woleot  V.  Knight,  6  Mass.  421.  Bnnley  v.  Whiting, 
5  Pick.  359. 

III.   Bvffing  a  pretended  Title. 

33.  The  statute  of  32  Henry  VIII.  c.  9,  «*of 
Dracery  and  buying  of  titles/*  tnough  not  reCnact- 


ed  in  Massachnsetts,  (as  it  has  been  in  New  Tcnk,) 
has  been  adopted  as  part  of  the  common  law  there. 
5  Pidc.  353. 

34.  Buying  and  selling  lands  out  of  the  posses- 
sion of  the  vendor,  and  held  adversely  at  the  time, 
is  bujring,  ^^.,  a  pretended  title,  and  is  not  a  valid 
consideration  for  a  promise.  Whitaker  v.  Cone,  2 
Johns.  Cas.  58. 

35.  A  contract  for  the  purchase  and  sale  of  Sns- 
quehannah  lands,  within  the  jurisdiction  of  Penn- 
sylyania,  under  the  Connecticut  claim  to  them,  is 
illenl  and  void.  ib. 

3d.  The  New  York  statute  against  buying  and 
selling  pretended  titles  does  not  apply  to  judicial 
sales.  TuXUe  v.  Jackson^  6  Wend.  224.  Qk. 
whether  it  applies  to  sherifis*  deeds?  Jackson  t. 
Anderson,  4  Wend.  474. 

37.  A  deed,  made  under  a  decree  of  a  competent 
court,  is  not  within  the  reason  of  the  Kentucky 
statute  of  1824,  though  another  be  in  adverse 
possession.    Saunders  v.  Orotes,  2  J.  J.  Marsh.  407. 

38.  The  possession  of  Indians,  existing  as  an 
independent  nation,  is  not  such  adverse  possession 
as  will  render  void  an  alienation  by  patentees  of 
lands  granted  to  them  by  the  state.  Jackson  v. 
Hudson,  3  Johns.  375. 

39.  A  possession  under  a  qnitclaim  deed  from  a 
naked  possessor,  without  color  or  claim  of  title, 
and  no  valuable  consideration  paid,  does  not  re^ 
der  void  a  deed  from  the  owner  to  a  bona  fide  pur- 
chaser executed  during  such  possession.  Jackson 
V.  HiU,  5  Wend.  532. 

40.  One  who  claims  under  a  deed  from  a  judg- 
ment debtor  has  not  such  an  adverse  possession  as 
will  avoid  a  conveyance  made  by  a  purchaser 
under  an  execution  on  the  judgment.  Jackson  v. 
CoUins,  3  Cow.  89. 

41.  In  1787,  lands  were  vested  in  A,  in  trust  for 
B,  a  female  infant,  and  others,  he  havinff  power 
to  sell,  &o.  In  1790,  he  contracted  to  seH  a  farm 
to  C,  on  C*a  paying,  &e. ;  and  C  took  possession, 
and  began  to  improve  the  land,  but  soon  assigned 
his  contract  to  I),  who,  during  the  same  year, 
took  possession.  B,the  cestui  que  trust,  \a  1792, 
being  still  an  infant,  married  E,  and  shortly  afler- 
wards  A  conveyed  all  the  trustproperty,  including 
the  land  contracted  for  by  C,  to  the  cestuis  que 
trust.  Aflerwards,  in  December,  1793,  A  con- 
veyed the  fee  to  J.  During  1793,  but  at  what 
time  of  the  year  was  not  shown,  B  had  issue  a 
son,  and  in  1795  a  daughter,  by  E  her  husband 
B  died  in  1797,  having  attained  to  the  age  of  21 
years,  her  husband  surviving.  The  son  died  in- 
testate and  unmarried,  in  1816,  and  his  father  died 
in  1817,  the  daughter  surviving.  On  ejectment, 
on  the  demise  of  the  daughter,  against  J,  who  had 
held,  claiming  title  from  the  date  of  his  deed  in 
1793,  it  was  held  that  his  possession  was  not  ad- 
verse so  as  to  avoid  the  deed  to  the  ceshds  que 
trust,  for  champerty,  &c.  Jackson  v.  Johnson,  5 
Cow.  74. 

42.  One  who  sells  and  conveys  land,  not  know- 
ing that  there  is  a  subsisting  adverse  possession,  is 
not  liable  to  the  penalty  for  selling  a  pretended 
tide.    Hasset^aU  v.  Kelly,  13  Johns.  466.     See  9 

Johns.  55. 

43.  Even  though  he  knew  that  he  himself  had 
no  title.  Etheridge  v.  Cromwell,  8  Wend.  629. 
See  also  Le  Roy  v.  Veeder,  1  Johns.  Cas.  417.  1 
Caines  Cas.  in  £r.  iii.    2  ib.  175. 

44.  The  presumption  is,  however,  that  a  seller 
of  land  knows  the  situation  of  it ;  and  it  is  for  him 
to  show  the  contrary.  8  Wend,  and  13  Johns,  uhi 
sup.    Lane  v.  Shears,  1  Wend.  433. 

45.  Where  one  enters  on  new  lands,  without 
claim,  or  color  of  title,  and  conveys  them  by  deed 
to  a  third  person,  and  the  lawful  owner,  having 
no  notice  of  these  facta,  afterwards  sells  and  con 
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reys  the  game  lands,  he  is  not  liable  to  the  pen- 
alty of  the  statnte.    13  Johns.  4(i6. 

46.  That  ^nalty  does  not  attach,  for  purchawng 
title  to  land  in  possession  of  cvthers  than  the  frant- 
or,  unless  such  possession  be  adverse ;  nor  even 
then,  unless  knowledg;e  of  such  adverse  holding 
be  brought  home  to  the  purchaser.  Prtstan  v. 
BkiUj  7  Wend.  53.     Set  6  Greenl.  363. 

47.  Wh6re  a  purchase  is  made  hona  £dB^  pend- 
ing a  suit  respecting  the. title,  though  the  convey- 
ance is  void,  yet  tne  party  is  not  liable  to  the 
penal  consequences  of  the  act.  Jackson  v.  jtfn- 
drtum^  7  Wend.  152. 

48.  Where  the  deed  of  a  ^ntor  de^ribes,  ^n- 
erally,  all  the  right  and  title  to  the  land  m  a 
particular  patent,  without  specifying  the  precise 
quantity  or  bounds,  and  the  grantor  has  a  legal 
title  to,  and  possession  of  a  put,  and  a  part  is  un- 
occupied, though  another  part  of  the  same  patent 
be  in  the  actual  occupation  ^one  who  claims  and 
holds  adversely  to  the  grantor ;  vet  taking  such  a 
deed  b  not  maintenance,  especially  where  the  pur- 
chase was  made  by  the  lumafide  advice  of  counsel, 
and  there  are  otner  circumstances  to  show  that 
there  was  no  intention  to  purchase  a  pretended 
title.     Fan  Dyek  v.  Van  Beuren,  1  Johns.  345. 

49.  A  purchaser  of  land  by  a  contract  under 
which  he  has  the  right  to  take  possession,  and  has 
day  for  payment^  and  who  accordingly  enters  into 
possession,  makes  improvements,  pays  the  pur- 
chase money,  and  obtains  a  deed,  is  not  affected 
by  the  rule  that  a  conveyance /yeiu^nte  Utt  is  void, 
though  he  paid  the  money  and  obtained  the  deed 
after  a  suit  was  ccAnmenced  in  chancery  against 
the  vendor  to  avoid  his  title  as  fraudulent^  ob- 
tained ;  he  having  made  the  contract,  under  which 
he  look  possession,  before  the  bill  in  ehancezr  was 
filed,  without  actual  notice  of  the  vendor's  fraud, 
and  not  having  been  made  a  party  to  the  bill. 
Farkt  v.  Jackson,  11  Wend.  442. 

50.  After  payment  of  a  debt  secured  by  an  ab- 
solute deed  of  lands,  which  was  intended  as  a 
mortgage,  the  possession  of  the  grantor  will  be 
deemed  so  fiir  adverse  as  to  subject  the  grantee  to 
the  penalty  of  the  iftatute  if  he  sell  a  pretended 
title  to  the  land  thus  conveyed  to  hftn.  Lane  v. 
Siears^  1  Wend.  433. 

51.  After  a  conveyance  to  the  cestui  qua  use,  by 
him  who  has  the  naked  legal  estate,  any  convey- 
ance to  a  stranger,  subseauently  made,  is  within 
the  spirit  and  policy  of  tne  statute,  though  such 
conveyance  is  made  within  the  year.  ib. 

52.  A  purchaser  of  land,  who  knows  when  he 
purchases  that  it  is  held  adversely  to  the  grantor  by 
persons  claiminjgf  under  deed,  is  liable  to  an  action 
for  the  value  ofthe  land  held  adversely,  and  the 
improvements  thereon.  TeeU  v.  Fonda,  7  Johns. 
251. 

53L  It  is  immaterial,  where  one  undertakes  to 
sell  land  held  adversely  to  him,  whether  his  title 
or  claim  be  good  or  bad.  The  parties  to  the  sale 
are,  in  either  case,  within  the  statute  against 
champerty,  dec.    Tomb  v.  Skerwood,  13  Johns.  2S9. 

54.  8o,  where  a  person  obtained  a  certificate 
from  the  surveyor  ffenersl  of  the  state,  that  he 
purchased  land  which  was  afterwards  sold  on  an 
execution  against  him,  and  he  afterwsrds  assigned 
the  certificate,  the  assignee  was  held  liable  to  the 
penalty  of  the  statute,  w. 

55.  The  value  to  be  recovered,  in  such  case,  is 
not  only  that  of  the  land  actually  occupied  and 
cultivated,  but  of  the  whole  lot  claimed  in  connec- 
tion with  it.  ib. 

56.  Where  a  judgment  was  obtained  in  eject- 
ment, and  possession  was  delivered  to  the  lessor 
of  the  plaintiff,  and  afterwards  some  of  the  heirs 
who  were  dispossessed  by  the  judgment,  conveyed 
to  A,  who,  with  the  other  heirs  brought  a  bill  in 
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chancery  against  the  plaintiff  in  ejectment,  claim- 
ing the  better  equity,  the  court  held  that  A, 
under  the  circumstances,  was  not  within  the  rea- 
son of  the  common  law  against  buying  pretended 
titles,  nor  of  the  statutes  against  maintenance. 
Cumtnins  v.  Lathamf  4  Monr.  105. 

57.  Before  the  Kentucky  f tatute  of  179e  was 
passed,  it  was  necessary  that  the  vendor  (in  that 
state)  should  be  in  possession,  or  that  there  should 
be  no  adverse  possession,  in  order  to  pass  the  title 
to  the  vendee  under  a  deed  of  bargain  and  sale, 
Ewing  v.  Savory,  4  Bibb,  424.  Kercheval  v.  Trip^ 
leU,  1  Marsh.  494.  Smith  v.  Roberson,  5  J.  J. 
Marsh.  G37. 

58.  After  the  passing  of  that  statute,  a  grantee 
(if  his  deed  were  made  after  the  statute  took  effect) 
might  sue  lor  land  conveyed  to  him  while  adverse- 
ly possessed  by  another,  as  the  grantor  might 
have  done  before.  Young  v.  KimberlanW,  2  Litt. 
225.    See  also  Young  v.  Pate,  3  Dana,  309. 

59.  That  statute  not  only  released  contracting 
parties  from  fines,  Sui,,  but  rendered  transfera 
valid  and  effectual  to  pass  title.  Aldridge  v.  Kin- 
eaid,  2  Litt.  393.  Walden  v.  Heirs  qf  Gratz,  1 
Wheat.  292. 

60.  And  where  the  original  title  was  derived 
from  Virginia,  the  statute  operated,  however  nu- 
merous the  conveyances  between  the  first  grantee 
and  the  plaintiff.    2  Litt  393. 

61.  Where  a  town  was  established  before  the 
statute  took  effect,  the  trustees  thereof  were  not, 
by  its  establishment,  invested  with  a  title  to  the 
lots  held  adversely  ;  and  an  actual  entry  by  them 
on  the  lots  not  held  adversely  will  not  l>e  con- 
strued to  extend  to  such  lots  as  were  so  held. 
Young  V.  Kimberland,  2  Litt.  225. 

62.  Where  there  is  adverse  possession,  a  deed 
cannot  operate  as  a  release ;  but  if  intended  to 
convey  an  '*  interest  or  claim**  to  land  held  under 
the  laws  of  Virginia,  (which  might,  hf  the  statute 
of  1798,  be  transferred,  though  another  were  in 
possession,)  it  will  operate  as  a  bargain  and  sale. 
Conn  V.  Manifee,  2  Marsh.  396. 

63.  The  Kentucky  sUtute  of  1824,  "  to  revive 
and  amend  the  champerty  and  maintenance  law,* 
does  not  limit  the  prohibition  against  buying  pre- 
tended rights,  &c.f  of  which  another  may  have 
the  adverse  possesdon,  to  titles  derived  from  dif- 
feient  sources,  but  extends  to  a  defendant  holding 
under  the  same  patent  with  the  plaintiff.  UUard 
V.  JIT  Gee,  3  J.  J.  Marsh.  549. 

64.  It  is  not  neoessary  that  an  occupant,  m 
order  to  have  the  benefit  of  that  sUtute,  should 
actually  live,  or  be  settled,  on  the  land.  An  im- 
provement of  the  land  is  sufficient  for  that  pur* 

pose.  ib. 

65.  An  actual  enclosure  is  not  necessary  to  con- 
stitute possession,  within  the  statute.  Moss  v. 
Seon,  2  Dana,  374.  But  wlien  there  is  no  one  on 
the  land,  against  whom  an  action  can  be  brought, 
to  try  the  nght,  there  is  no  adverse  possession,  ib. 

66.  The  statute  applies  v^here  there  is  an  actual 
possession,  at  the  date  of  the  conveyance  or  sale, 
adverse  to  the  vendor,  though  he  mav  have  had 
a  constructive  possession.  Young  v.  M'CampbeU, 
6  J.  J.  Marsh.  490.  .       ^,     ^ 

67.  And  it  protects  a  party  m  possession  of  laud 
that  he  claims,  whether  by  title  or  nght,  or  by 
neither,  and  venders  void  a  sale  by  ^  other 
claimant.    Dubois  v.  Marshall,  3  Dana,  336. 

68.  It  also  extends  to  voluntary  conveyances, 
as  wen  as  to  such  as  are  founded  on  a  valuable 
consideration.  The  word  "nurohase"  in  the 
sUtute,  is  used  technicaUy.     Clay  v.  fVyaU,  6  J. 

J.  Marsh.  584.  ..    ,. 

69.  The  sUtute  applies  to  mortgages  of  land  held 

adversely,  as  well  as  to  absolute  conveyances 
Redman  v.  Sanders,  2  Dana,  69. 
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70.  But  the  statute  does  not  apply  to  convey- 
ances made  in  fulfilment  of  an  honest  contract 
entered  into  before  it  was  enacted,  where  the  ad- 
verse possession  commenced  after  the  contract 
was  made.  Saunders  y.  Groves j  2  J.  J.  Marsh. 
407.    Jforton  v.  Saunders^  1  Dana,  17. 

71.  Nor  does  it  prevent  a  conveyance  where  the 
occupant  so  holds  that  he  is  bound  to  surrender 
possession  of  the  land  to  the  vendor  without  ques- 
tioning his  title.    Castleman  v.  Combs^  7  Monr.  176. 

72.  A  tenant  holding  under  an  executory  con- 
tract is  estopped  to  controvert  the  title  of  him 
under  whom  he  entered,  and  to  show  that  his  own 
possession  u  adverse.  Dubois  v.  Mitchell^  3  Da- 
na, 336. 

73.  This  statute  against  conveying  pretended 
titles  does  not  apply  to  wills.  C^y  v.  Wyatt,  6  J. 
J.  MarsW  584.     StealsoS  Marsh.  509. 

74.  Nor  to  conveyances  made  before  it  was  en- 
acted.   Moss  V.  ScoUf  2  Dana,  274. 

75.  Nor  to  official  or  judicial  sales.  Any  title 
of  an  execution  debtor  may  be  levied  on  and  sold, 
though  an  adverse  claimant  is  in  possession.  But 
the  purchaser  cannot  sell  it  again  while  adverse 
possession  is  held  by  another.    Frizzle  v.  Veach, 

1  Dana,  211.    VioLa  v.  VioleUf  2  Dana,  325.    Du- 
bois V.  Marshall^  3  Dana,  336. 

76.  A  sale  of  land  for  which  the  vendor  has  re- 
covered final  judgment,  though  it  remains  in  the 
defendant's  possession,  is  not  within  the  statute 
of  1824.    Jones  v.  Chiles,  2  Dana,  35. 

77.  A  mortgage  or  sale  of  land  held  adversely 
is  merely  void ;  but  the  title  of  the  mortgagor  or 
vendor  is  not  forfeited,  nor  his  right  of  action  on  his 
preexisting  title.  Redman  v.  Sandersy2  Dana,  69. 
Wash  V.  JITBrayer,  1  Dana,  566.    See  Post,  89—92. 

78.  So  much  of  the  statute  of  1824,  as  author- 
izes a  person  holding  adverse  possession  to  plead 
in  bar  an  unlawful  contract  or  undertaking  to  re- 
cover, or  to  carry  on  a  suit  to  recover,  land  ad- 
versely possessed,  in  consideration  of  having  part 
or  profit  thereQf,  is  constitutional,  and  will  te  car- 
ried into  effect  by  the  courts.     VialeU  v.  VtoUU, 

2  Dana,  326.    Redman  v.  Sanders,  2  Dana,  70. 

79.  Quare,  whether  that  part  of  the  statute  be 
constitutions!,  which  enacts  that  the  parties  to 
such  contract  shall  forfeit  all  right  to  the  land 
claimed,  and  all  right  to  maintain  any  action  upon 
the  title,  and  that  the  title  shall  vest  in  the  com- 
monwealth, and  enure  to  the  benefit  of  the  adverse 
possessor.    2  Dana,  326.    5  Dana,  577. 

80.  A  rescission  of  a  land  sale  will  be  decreed 
in  chancery,  if  it  be  void  for  champerty,  though 
the  parties  ate  in  pari  delieto,  and  though  the  bill 
be  filed  on  other  grounds.  Adverse  poroession 
alone  is  sufficient  cause  for  rescission.  Wtiliams 
V.  Carter,  3  Dana,  201. 

81.  Under  the  Tennessee  statute  of  1821,  the 
possession  of  a  debtor,  afler  the  sale  of  his  land  on 
execution,  is  not  adverse  to  that  of  the  sheriff's 
vendee ;  and  a  sale  by  such  vendee,  during  such 
possession,  is  valid.    Mitchell  v.  Lipe,  8  Tcrg.  179. 

82.  Where  a  deed  of  trust  was  executed  oefore 
the  statute  was  passed,  a  sale  of  the  property  by 
the  trustee  aflerwards,  while  it  was  held  adversely, 
was  decided  to  be  void.  tVhitesides  v.  Martin,  7 
Terg.  384.    See  Upe  v.  MUcheU,  2  Terg.  403. 

83.  But  a  bona  fide  sale  will  be  upheld,  though 
the  vendor  be  not  in  actual  possession,  if  the  land 
be  not  held  adversely  at  the  time  of  sale.  7  Terg. 
384. 

84.  The  Virginia  statute  to  prevent  the  buying 
of  pretended  titles  was  not  intended  to  prevent  a 
person  in  possession  from  confirming  his  title  by 
purchasing  the  rights  of  others,  but  only  prohibits 
the  purchase  of  latent  titles  in  order  to  disturb 
the  possession  of  others  Wilcox  v.  CtUloway,  1 
Wash.  38. 


85.  That  statute  does  not  avoid  the  conveyance, 
but  merely  imposes  a  penalty.  Tabb  v.  Baird,  3 
Call,  475.  And  it  does  not  prohibit  the  sale  and 
purchase  of  equitable  titles  to  land.  Allen  v.  Smithy 
1  Leigh,  248. 

86.  There  can  be  no  possession  adverse  to  an 
equitable  estate,  unless  it  be  at  the  same  time  ad- 
verse to  the  legal  estate  on  which  the  equitable 
estate  depends.  Campbell  v.  Morrison;  2  Rand. 
206. 

87.  The  statute  does  not  apply  to  a  devise  of 
land.    May  v.  Slaughter,  3  Marsh.  509. 

88.  In  the  case  of  the  sale  of  lands  held  ad- 
versely, a  court  of  equity  will  not  interfere,  either 
to  compel  the  vendor  to  refund  the  purchase  mon- 
ey, nor  to  enjoin  him  from  prosecuting  his  action 
for  it  against  the  vendee ;  but  will  leave  the  par* 
ties  to  their  remedies,  if  any,  at  law.  WoodworA 
V.  Janes,  2  Johns.  Cas.  417. 

89.  The  heirs  of  A^onveyed  their  right  to  cer- 
tain lands  which  had  been  sold  for  taxes  in  his 
lifetime,  and  of  which  he  was  disseized,  at  the 
time  of  his  death,  the  vendors  and  purchaser  both 
knowing  that  the  title  was  in  dispute  ;  the  vendors 
made  a  letter  of  attorney  to  the  purchaser,  em- 
powering him  to  sue  for  the  land  in  their  names ; 
after  the  purchaser  had  brought  actions,  the  ten- 
ants in  possession,  two  of  the  vendors,  who  were 
also  executors  of  their  ancestor's  will,  made  a 
deed  to  the  tenants,  purporting  to  convey  all  their 
testator's  right  in  said  lands.  The  suits  being 
thus  defeated,  the  purchaser  brought  an  action,  in 
the  nature  of  deceit,  against  the  said  executors. 
It  was  held  that  he  had  no  cause  xtf  action,  the 
original  transaction  being  maintenance.  Sutett  y. 
Poor,  11  Mass.  549. 

90.  A  conveyance  by  a  disseizee  being  unlawful 
and  void,  the  tiUe  remains  in  the  grantor,  and  a 
subsequent  deed  made  by  him  to  a  third  person, 
after  he  has  obtained  possession,  will  convey  his 
title.  Brinley  v.  WkUing,  5  Pick.  348.  S.  P. 
Gibson  v.  Shearer,  1  Murph.  114.  Tabb  v.  Baird^ 
3  Call,  475. 

91.  In  a  writ  of  entry  by  a  grantor,  the  tenant 
cannot  well  plead  that  the  demandant,  after  he 
was  disseized,  made  such  unlawful  conveyance, 
and  that  the  action  is  brought  at  the  expense  and 
for  the  use  of  the  grantee  in  pursuance  of  an  un- 
lawful agreement  between  him  and  the  grantor. 
5  Pick.  348.  S.  P.  Cleverly  v.  Whitney,  7  Pick. 
36.     Meredith  v.  Kennedy,  6  Litt.  522. 

92.  The  demandant,  in  a  writ  of  entry,  counted 
on  the  seizin  of  his  fiither,  and  on  an  abatement 
by  a  stranger.  The  tenant  pleaded  a  release  to 
him  from  the  demandant,  pending  the  suit,  of  all 
his  right.  A  replication  was  held  bad,  which 
averred  that  the  demandant  had  bargained  and 
sold  the  demanded  premises  to  A,  he  and  said  A 
believing  he  had  a  good  right  to  convey  the  same, 
and  that  the  action  was  sued  for  A's  benefit ',  all 
which  the  tenant  well  knew  before  he  received 
his  release.    Everenden  v.  Beaumont,  7  Mass.  76. 

93.  The  tenant  in  a  writ  of  entry  cannot  give 
in  evidence  under  the  general  issue  a  deed  irom 
the  demandant,  or  his  ancestor,  to  a  stranger,  after 
the  disseizin  committed.  And  if  such  deed  be 
pleaded  in  bar,  the  demandant  may  reply  that 
nothing  passed  by  the  deed ;  and  if  the  jury  find 
the  plea  true,  the  demandant  shall  have  judg- 
ment. Wolcot  v.  Knight,  6  Masa  418.  S.  P. 
Williams  v.  Jackson,  5  Johns.  489.  Jackson  v. 
Vredenbergh,  X  Johns.  159.  Kereheval  v.  Triplett, 
1  Marsh.  494.  See  v.  Greenlee,  6  Munf.  303. 
Hopkins  v.  Ward,  6  Munf.  36.    Ante,  77. 

94.  Conveyance  of  an  incorporeal  hereditament, 
issuing  out  of  real  estate,  is  not  within  the  Con- 
necticut statute  of  1727  against  selling  pretended 
titles.    Sherwood  v.  Burr,  4  Day,  244. 


CHARITIES  AND  CHARITABLE  USES. 


507 


CHARITIES  AND  CHARITABLE  USES. 

1.  The  statute  43  Eliz.  c.  4,  of  charitable  ases, 
is  ID  force  in  North  Carolina  and  Kentucky,  and 
the  courts  of  equity,  by  virtue  of  it,  have  Jurisdic- 
tion of  chanties.  Chrifin  v.  Cfraham,  I  Hawks,  96. 
Gass  V.  mihite,  2  Dana,  170. 

2.  Independently  of  that  statute,  and  admitting 
that  the  jurisdiction  of  charities,  in  England,  now 
belongs  to  the  court  of  chanc^^y  only  as  adminis- 
trator of  the  preroeative  of  the  crown,  the  courts 
of  equity, -in  North  Carolina,  have  like  jurisdic- 
tion ',  as,  upon  the  American  revolution,  the  polit- 
ical rights,  &c.,  of  the  king  devolved  on  the  people 
in  their  sovereiffn  capacity;  and  they  have,  by 
statute,  placed  this  pow«r  m  those  courts.  Qriffin 
T.  Grah^im,  1  Hawks,  96.  See  also  2  Pet.  584, 
and  3  Pet  496,  per  Story,  J.  9  Cow.  481,  per 
Jones,  Ch. 

3.  A  testator  made  his  executors  trustees,  and 
gave  them  the  residue  of  his  estate,  in  trust,  out 
of  the  rents  and  profits  to  establish  a  school  for 
the  maintenance  of  indigent  scholars.  This  de- 
vise was  held  to  be  valid,  and  the  court  took 
cognizance  of  the  case  by  virtue  of  its  ordinary 
jurisdiction  ss  a  court  of  equity .    1  Hawks,  96. 

4.  But  the  court  of  chancery,  in  rTorth  Carolina, 
does  not  apply  the  English  doctrine  of  ey  pres. 
Therefore,  where  A  bequeathed  property  in  trust 
for  thQ  support  of  a  minister  of  tne  Associate  Se- 
ceding Party,  **  who  shall  preach  at  the  seceding 
meeting-house^  called  Gilead,"  and  the  congreira- 
tion  there  refused  to  permit  a  minister  of  die 
Associated  Seceding  Party  to  officiate  in  their 
church,  the  court  held  that  a  trust  resulted  to  the 
heir  at  law,  although  the  Seceding  Party  ofiered 
to  build  another  church  near  the  one  mentioned 
by  the  testator.  M^Avlty  v.  Wilson^  I  Dev.  Eq. 
Rep.  276. 

5.  The  legislature  of  the  state  of  Kentucky, 
where  the  constitution  guaranUes  freedom  and 
equality  to  all  religions,  cannot  denounce,  as  a  su- 
perstitious use,  any  use  or  trust  made  for  the 
benefit  of  any  religious  society.  Gass  v.  fVUJiUe. 
2  Dana,  170. 

6.  Though  there  be  a  defect  or  want  of  cestui 
que  trust  to  take  the  use,  dtc,  or  if  the  use  be  of  a 
character  too  indefinite  and  uncertain  to  be  en- 
forced, independently  of  the  statute  of  Eliz.,  the 
trust  will  not  therefore  be  void.  The  chancellor 
can  obviate  those  difficulties,  ib. 

7.  The  objects  and  purposes  of  the  society 
called  Shakers  nrast  be  deemed  charitable  and 
pious,  under  the  constitution  and  laws  of  Ken- 
tucky; and  the  trust  and  use  created  by  the 
"  covenant,"  or  articles  of  agreement,  of  the 
members,  are  valid  in  law.  ib. 

8.  A  conveyance  of  property  to  be  held  in  trust 
is  not  the  less  for  a  charitable  use  because  the 
founders  or  contributors  to  the  fund  reserve  to 
themselves  the  right  to  partake  of  the  benefits  of 
the  charity ;  or  because  they  are  members  of  the 
society  for  whose  use  and  blenefit  the  property  is 
held.  ib.    See  Post,  15. 

9.  The  trust  established  by  the  Shakers'  "  cove- 
nant "  is  not  void  as  being  a  perpetuity.  Where 
a  trust  is  for  a  charitable  use,  its  bein^  a  perpetu- 
ity is  no  objection  to  it.  ib.  S.  P.  Grtffin  v.  Gra- 
Aoifi,  I  Hawks,  96.  Inglis  v.  Sailor's  Snug  Har- 
bor, 3  Pet.  99. 

10.  The  principles  adopted  by  the  English  court 
of  chancery,  respecting  charitaole  uses,  under  the 
statute  of  43  Ehz.,  are  nart  of  the  common  law 
of  Pennsylvania  and  Massachusetts,  although  in 
some  particulars  the  relief  that  can  be  afiorded 
by  the  courts,  through  the  medium  of  common 
law  forms,  is  not  so  complete  as  that  which  is  ad- 
mlnisterea  by  the  court  of  chancery  in  England. 


Witman  v  Lex,  17  S.  &  R.  88.     Going  t.  Emeni 
16  Pick.  107.    4  Dane's  Ab.  6. 

11.  A  bequest  of  money  to  a  church,  to  be  laid 
out  in  bread  yearly,  for  ten  years,  for  the  poor  of 
the  congregation,  is  eood.  So  is  a  bequest  of 
money  to  trustees,  with  directions  so  to  invest  it 
that  the  interest  may  be,  from  time  to  time,  ap- 
plied towards  the  education  of  students  in  the 
ministry  of  a  specified  congregation,  under  the 
direction  of  the  vestrymen  of  specified  churches. 
WUvian  V.  Lex,  17  S.  <&  R.  88. 

12.  So  of  a  bequest  to  the  mayor  and  corpora- 
tion of  Philadelphia  for  the  purpose  of  buying  land 
and  building  thereon  a  hospital  for  relief  of  the 
indigent,  bhnd,  and  lame.  Mayor,  ^.  of  Phil' 
adelphia  v.  EllioU,  3  Rawle,  170. 

13.  A  gift  to  a  charity  will  not  be  permitted  to 
fail  for  the  want  of  a  trustee,  but  it  will  vest  as 
soon  as  the  chari^  has  acquired  a  capacity  to 
take.  M'Girr  v.  Aaron,  1  Pennsyl.  49.  S.  P.  3 
Pet.  114.  9Cranch,332.  10  Pick.  452.  1  Greenl. 
271.    9  Mass.  44.     10  Mass.  97. 

14.  A  devise  to  a  Roman  Catholic  priest,  who 
might  succeed  the  devisor  in  a  eertain  place,  to  be 
entailed  to  him  and  to  his  successors  in  trust,  &c., 
was  held  to  be  intended  in  ease  of  the  congrega- 
tion, and  for  its  sole  benefit,  though  for  the  main- 
tenance of  the  priest ;  and  upon  the  incorporation 
of  the  congregration,  it  was  decided  that  it  legally 
held  the  estate  devised.  M'Girr  v.  Aaron,  1 
Pennsyl.  49.    See  Brotoers  v.  Frommt  Addis.  362, 

15.  An  association  for  purposes  of  mutual  be- 
nevolence amouff  its  members  only,  is  not  an 
association  for  chaytable  uses.  If  not  incorpo- 
rated, its  members  are  regarded  in  law  as  partners^ 
in  their  relations  to  third  persons,  and  the  property 
of  the  association  must  be  appropriated  to  pay  the 
debts  of  creditors  who  are  not  members,  before  it 
can  be  applied  towards  payment  of  the  claims  of 
its  members.    Babb  v.  Reed,  5  Rawle,  151. 

16.  A  devise  of  property  "  to  the  cause  of  Christ, 
for  the  benefit  and  promotion  of  true  evangelical 
piety  and  religion,"  was  held  valid  in  Massachu- 
setts, in  a  case  where  the  testator  directed  his 
executor  to  collect  and  pay  over  h'ls  property, 
within  five  years,  to  A,  B,  and  C, ''  to  be  by  them 
sacredly  appropriated  to  the  cause  of  religion,  a« 
above  stated,  to  be  distributed  in  such  mvisions 
and  to  such  societies  and  religious  charitable  pur- 
poses, as  thev  may  think  fit  and  proper."  Going 
V.  Emery,  16  Pick.  107.  Held,  also,  that  power 
was  hereby  ffiven  to  the  executor  to  sell  the  real 
estate,  in  order  to  carry  the  purposes  of  the  devise 
into  effect,  ib, 

17.  So  a  bequest  was  held  valid  of  $30,000  to 
A,  B,  and  C,  **  and  to  the  survivors  and  survivor 
of  them,  and  the  executors,  administrators,  and  as- 
signs of  such  survivor,  upon  the  special  trust  that 
they  shall  permit  the  persons  who  now  constitute 
the  American  Board  of  Commissioners  for  Foreign 
Missions,  (so  called,)  and  their  associates,  to  take 
the  interest  and  income  of  the  same,  for  the 
purposes  of  said  board,  and  to  promote  the  pious 
objects  thereof,"  &c.  Bartlet  v.  King,  12  Mass. 
537. 

18.  In  Vermont,  a  bequest  to  the  treasurer,  for 
the  time  being,  of  the  American  Bible  Society,  (or 
of  any  other  charitable  association,)  for  the  use  and 
purposes  of  said  society,  is  valid,  though  the  ob- 
jects are  vague  and  indefinite,  and  uough  the 
society  is  not  incorporated.  Burr's  Executors  v. 
Smith,  7  Verm.  241. 

19.  Though  neither  a  church  nor  society  which 
is  not  incorporated,  nor  persons  in  the  name  of 
office  derived  from  such  church  or  society,  can 
hold  real  estate  under  a  devise,  yet  such  church, 
&c.,  may  take  the  use  of  such  estate  devised  to 
trustees  for^their  benefit ;  and  if  the  trustees  fkil 
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to  ezeoate  the  trast,  or  decline  it,  the  heir  at  law 
must  hold  in  trast,  or  other  trostees  may  be  ap- 
pointed by  the  coart  of  chancery.  Stoiu  v.  Gr\f' 
fitly  3  Verm.  400.  See  alto  9  Cow.  4^.  Lock- 
wood  V.  Weedy  3  Conn.  287. 

20.  The  court  in  Vermont  hold  that  the  English 
eourt  of  chancery  had  jnrisdiotion  of  beqaests  to 
charitable  uses  before  the  statute  43  Eliz.,  by 
yirtne  of  its  equity  jurisdiction ;  and  that  the  law, 
as  now  established,  respecting  gifts,  &c.,  to  such 
uses,  is  not  derived  from  that  statute.  Burr*s  £x- 
eaoors  v.  Smithy  7  Verm.  241. 

21.  The  opinion  of  Story,  J.,  is,  that  the  juris- 
diction of  the  English  court  of  chanceiy  to  enforce 
charities  where  no  trust  is  interposed,  where  no 
devisee,  capable  of  taking,  is  in  esse,  or  where  the 
charity  is  general  and  indefinite  both  as  to  persons 
and  objects,  rests  on  the  statute  of  Elizabeth,  as 
construed  by  that  court.  That  where  the  execu- 
tion is  to  be  by  a  trustee,  with  general  or  some 
objects  pointed  out,  or  a  gift  is  confided  to  a 
trustee  for  indefinite  and  general  charity,  the  court 
of  chancery  takes  the  administration  of  the  trust, 
upon  an  ori^nal  bill  to  establish  the  charity,  as  a 
court  of  equity  exercising  jurisdiction  to  enforce  a 
trust  recognized  by  law,  and  not  as  the  delegate 
of  the  crown,  administering  its  prerogative.  Bap^ 
Ust  ,AssociaHon  y.  Smithy  9  Pel.  hi6— 499.  See  also 
the  opinion  of  Marshall,  C.  J.  4  Wheat.  35-49. 

22.  The  statute  43  Eiiz.,  c.  4,  is  not  in  force  in 
Mar^^land,  nor  in  Virginia.  It  was  repealed,  in 
Virginia,  in  1792.  Dashieli  v.  J^ttomeh  Generaly 
5  Har.  &  J.  Z92.  GaUego  v.  Attorney  Generaly  3 
Leigh,  450.  Baptist  Assoeiation  v.  liarty  4 
Wheat.  1.    3  Pet.  481. 

23.  In  those  states,  it  is  held  that  the  peculiar 
law  of  charities  originated  in  the  statute  of  Eliza- 
beth, and  that,  independently  of  that  statute,  a 
court  of  chancery  cannot,  in  the  exercise  of  its 
ordinary  jurisdiction,  sustain  and  enforce  a  be- 
quest to  charitable  uses,  which,  if  not  a  charity, 
would  on  general  principles  be  void.  ib. 

24.  Hence  a  bequest  of  the  income  of  property, 
*'  to  be  applied  towards  feeding,  clothing,  and  ed- 
ucating the  poor  children  belon^ng  to  the  congre- 
^tion  of  St.  Peter's  Protestant  Episcopal  Church 
in  Baltimore,  and  the  poor  children  of  Caroline 
county  that  attend  the  charity  school  at  Hillsbor- 
ough, '  is  void,  being  too  indefinite  to  be  carried 
into  efiect,  under  the  laws  of  Maryland.  Dashieli 
V.  Attorney  Generaly  5  Har.  &,  J.  392.    6  Har.  6l 

25.  But  the  supreme  court  of  the  United  States 
held  that  the  third  section  of  the  declaration  of 
rights,  prefixed  to  the  constitution  of  Maryland, 
recognizes  the  doctrines  of  tbb  statute  of  Eliza- 
beth so  far  at  least  as  to  render  valid  a  dedication  of 
land  to  public  and  pious  uses,  though  there  be  no 
specific  grantee  or  trustee.  Beatty  v.  KurtZy  2 
fet.  566.    See  Burial  Grounds,  &c.  5. 

26.  That  dedications  of  land  to  charitable  and 
religious  purposes  are  valid  without  any  m,ntee 
to  whom  the  fee  could  be  conveyed,  see  also  City 
^CinUnnaH  v.  Whitey  6  Pet.  4&.   9  Cranch,  331. 

27.  A  direction  in  a  will  that  the  executors 
thereof  should  distribute  $2000  among  needy,  poor, 
and  respectable  widows,  and  pay  $1000  towards 
the  support  of  the  Roman  Catholic  chapel,  in  a 
certain  place,  was  held  to  be  too  vague  to  bie  car- 
ped into  effect  without  the  statute  of  Elizabeth. 
QaUego  v.  Attorney  Generaly  3  Leigh,  450. 

28.  So  of  a  bequest  <'  to  the  Baptist  Associa- 
tion, that  for  ordinary  meets  at  Philadelphia  an- 
nually, to  be  a  perpetual  fund  for  the  education  of 
youths  of  the  Baptist  denomination,"  &c.,  the  as- 
sociation not  being  a  corporate  body.  Baptist  As' 
SftciaUon  y.  Hatty  4  Wheat.  1.    3  Pet«48l. 


29»  A  similar  decision  was  made  in  Comiecti- 
cut  respecting  a  devise  of  a  farm  to  th%  '*  Yearly 
Meeting  of  people  called  Quakers,  in  aid  of  the 
charitable  fund  of  the  boarding-school  established 
by  the  Friends  in  Providence.'^  The  Yearly  Meet- 
ing not  being  an  incorporated  body;  it  was  held 
that  the  devise  could  not  be  sustained  as  a  charity, 
in  an  action  at  law  by  the  heir  aninst  a  tenant  m 
possession  under  the  Yearly  Meeting,  and  also 
under  the  residuary  devisee,  as  the  legal  title  had 
not  passed.     Greene  v.  DenniSy  6  Conn.  293.     Set 

POSty  32. 

30.  But  a  devise  to  executors  to  dispose  of  the 
estate  among  such  of  the  testator's  brothers  and 
sisters,  and  Uieir  children,  as  the  executors  should 
judg*  to  be  most  in  need^iil  be  supported  ;  and 
if  the  executors  die  without  exercising  the  power, 
the  court  of  chancery  will  exercise  it.  ouU  v. 
BvUy  8  Conn.  48. 

31.  And  in  Virginia,  a  bequest,  by  a  Quaker,  of 
certain  negroes  **  to  the  monthly  meeting  of  which 

1  am  a  member,  to  be  manumitted  by  such  mem- 
bers of  the  said  meeting,  as  the  meeting  shall  ap- 
point,'* was  held  to  be  valid,  though  "  the  meet^ 
ing  "  was  not  a  corporate  body ;  and  a  committee 
of  *'  the  meetiiig "  having  manumitted  the  said 
negroes,  they  were  held  entitled  to  an  action  to 
recover  their  freedom.  Charles  v.  Hunnictaty  5 
Call,  311. 

32.  A  devise  to  the  trustees  of  Brookhaven,  a 
corporate  body  capable  of  taking  and  holding  land, 
in  trust  to  pay  the  rents  and  profits  to  the  regular 
minister,  or  other  ruling  officer,  for  the  time  being, 
of  a  Baptist  church,  which  was  not,  nor  were  its 
officers,  a  body  corporate,  was  held  void  at  law ; 
and  the  heir  of  the  devisor  recovered  the  estate, 
in  an  action  of  ejectment.    Jackson  v.  Hammond, 

2  Caines  Cas.  in  £r.  837.    See  Ante,  29. 

33.  But  a  legacy  to  the  town  of  New  Rochelle. 
which  was  not  a  corporation,  for  the  purpose  of 
erecting  a  town  house,  for  transacting  town  busi- 
ness, was  held  valid,  by  the  court  of  chancery,  as 
a  charitable  bequest ;  and  the  executor  was  direct- 
ed to  pay  the  legacy  to  a  committee  appointed  by 
the  town  to  build  a  town  house,  and  who  had  been 
authorized  by  statute  to  receive  it.  CoggeshaU  v. 
PeUony  7  Johns.  Ch.  292. 

84.  The  principle  of  that  decision  rests  upon 
the  jurisdiction  of  the  court  of  chancery  in  New 
York,  over  charities,  and  shows  that  it  will  sup- 
port and  enforce  trusts  for  a  general  and  public 
use,  which  would  be  void  if  created  for  merely 
private  purposes.  And  the  same  principle  applies 
to  the  trusts  of  real  estate  legmHj  vested  in  a 
competent  trustee.    9  Cow.  488,  per  Jonc^,  Ch. 

3^  The  New  York  statute  of  wills  authorizes  a 
devise  of  estates  of  inheritance,  or  of  any  rent  or 
profit  out  of  the  same,  to  any  person  or  persons, 
ezcfpt  bodies  politie  and  corporate.  Though  a 
devise  directly  to  a  corporation  be  void  by  this 
statute,  yet  a  devise  to  a  natural  person,  in  trust 
for  a  corporation,  is  good.    9  Cow.  459.  519. 

36.  A,  owning  real  estate,  provided  b^  his  will 
that  if,  at  his  death,  he  should  nave  a  child  living, 
the  rents  and  profits  should  be  received  by  his 
executors,  and  applied  to  the  support  of  the  child, 
and  the  surplus  be  invested  in  stock,  to  accumu- 
late and  be  paid  to  the  child  at  the  age  of  twenti^- 
one  years,  or  marriage.     All  the  residue  of  his 

Sroperty,  real  and  personal,  after  payment  of 
ebts,  &c.,  he  gave  to  a  corporation,  the  bequest 
to  take  efibct  immediately  aAer  payment  of 
debts,  dtc,  if  he  should  leave  no  child ;  or,  if  he 
should  leave  a  child,  then,  upon  the  child's  death, 
marriage,  or  attaining  21  years.  The  will  then 
gave  an  the  real  estate  to  the  executors,  subject 
to  the  said  trusts ;  and  it  was  declared  to  be  his 
will  that  when   such  child  should  be  21  years 
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Qld,  or  ihonld  marry,  the  real  estate  shoold  be 
■old  by  the  executors,  and  half  the  proceeds  be 
paid  to  the  child,  if  it  shoald  attain  to  tweoty-one 
years,  or  marry.  A  posthumous  child  was  bom 
who  died  unmarried,  and  before  21  years  old. 
Held  that  the  devise  to  the  corporation  was  direct, 
on  the  death  of  the  child,  and  not  in  trust  for  the 
corporation  ',  and  so  the  will  was,  in  this  respect, 
void  as  to  the  real  estate,  within  the  statute  of 
wills.  M'CarUt  v.  Orphan  Jtsylum  Society ,  9 
Cow.  437. 

37.  Held,  also,  that  the  act  incorporating  the  de- 
fendants, and  authorizing  them  to  take  real  estate 
by  purchase^  intended  a  purchase  in  the  popular 
ana  not  the  technical  sense  of  the  word,  and  did 
not  include  a  devise ;  and  the  decree  of  the  chan- 
cellor, sustaining  the  full  claim  of  the  corporation, 
was  reversed  at  to  the  real  estate,  ib. 

38.  A  testator  devised,  by  a  residuary  clause, 
all  his  real  and  personal  estate  to  the  chancellor 
of  the  state,  and  the  recorder  of  the  city  of  New 
York,  (naming  several  other  persons  bv  their  offi- 
cial description  only,)  to  have  and  hold  the  same 
to  them  and  their  respective  successors  in  office 
forever,  in  trust,  out  of  the  rents,  profits,  &c., 
thereof  to  erect,  on  some  part  of  the  land  on  which 
the  testator  resided  at  the  date  of  the  will,  an  asy- 
lum or  marine  hospital,  to  be  called  "  The  Sailor's 
Snug  Harbor,"  for  the  purpose  of  supporting  ag|ed, 
decrepit,  and  worn-out  sailors,  &c.  After  giving 
directions  as  to  the  management  of  the  funds  by 
his  trustees,  and  declaring  his  intention  that  the 
institution  should  be  perpetual,  and  that  the  above- 
mentioned  officers  for  the  time  being,  and  their 
successors,  should  forever  be  the  governors  there- 
of, &c.,  he  declared  it  to  be  his  will  that  if  they 
could  not,  without  an  act  of  the  legislature,  legally 
carry  his  design  into  effect,  they  should,  as  soon 
as  possible,  apply  for  an  act  to  incorporate  them 
for  the  purposes  above  specified.  Within  five 
years  after  the  testator's  death,  the  legislature 
passed  a  law  constituting  the  persons  holding  the 
offices  designated  in  the  will,  and  their  successors 
in  office,  a  corporation,  by  the  name  and  style  of 
**  The  Trustees  of  the  Sailor's  Snug  Harbor  in  the 
city  of  New  York,"  and  declaring  them  capable 
in  law  of  holding  and  disposing  of  the  said  real 
and  personal  estate,  according  to  the  intentions  of 
said  will,  and  declaring  the  property  to  be  vested 
in  them  and  their  successors  in  office,  for  the  pur- 
poses in  the  will  expressed.  Held  that  this  was  a 
valid  devise  to  divest  the  heir  of  his  legal  estate, 
or  affect  the  lands  in  his  hands  with  the  trust  de- 
clared in  the  will.  JngliM  v.  Sail&r*s  Snug  Harbor, 
3  Pet.  99. 

39.  If  this  were  to  be  considered  as  a  devise  to 
a  corporation,  it  was  not  within  the  prohibition  of 
the  statute  of  wills,  the  act  of  incorporation  be- 
iujg,  pro  tanto,  a  repeal  of  that  statute,  ib.  Per 
Thompson,  J. 

40.  Edward  Hopkins,  in  1657,  gave  property  by 
will  to  four  trustees,  in  full  assurance  that  they 
would  dispose  of  it  to  give  encouragement  for  tlie 
breeding  up,  in  New  England,  of  youth  in  a  way 
of  learning,  both  at  the  grammar  school  and  col- 
lege. In  1664,  the  trustees  divided  the  property 
between  the  towns  of  New  Haven  and  Hadley,  to 
be,  in  each  of  those  towns,  respectively  managed 
and  improved  towards  the  erecting  and  maintain- 
ing of  a  grammar  school  in  each  of  them,  the 
management  thereof  to  be  in  the  hands  of  A  and 
B.  for  the  town  of  Hadley,  subject  to  the  negative 
of  said  trustees.  In  the  same  year,  another  testa- 
tor devised  property  to  the  town  of  Hadley,  to- 
wards the  maintaining  of  a  school  forever.  In 
1666,  said  town  granted  certain  land,  to  remain 
perpetually  to  and  for  the  use  of  a  grammar  school 
therein     In  1669,  a  proposal  was  made,  by  one  of 


the  surviving  trustees  under  Hopkins's  will,  to 
Ihe  town  of  liadley,  that  five  persons,  and  said 
trustee  during  his  life,  should  have  the  sole  man- 
agement of  the  Hopkins  estaite  for  the  end  to 
which  it  was  bequeathed,  and  also  of  all  other 
estate  given  by  any  donor,  or  which  might  be 

B'ven,  while  they  should  survive,  to  the  town  of 
adlev,  for  the  promoting  of  learning,  ^c,  and 
that  these  persons  should  have  power  to  perpetu- 
ate the  board,  by  filling  vacancies ;  and  that  the 
school  should  be  called  the  Hopkins  school.  The 
town  voted  that  these  persons  ^*  should  jointly  and 
together  have  the  ordering  and  full  disposal  of  thn 
estate  or  estates  that  were  or  might  be  given 
either  by  the  town  itself,  or  by  any  other  donor,  for 
the  use,  benefit,  and  maintenance,  and  promoting 
a  grammar  school  to  and  for  the  use  and  in  tiie 
town  of  Hadley."  In  1675,  another  testator  de- 
vised land  to  toe  town,  committing  it  to  the  dispo- 
sal of  the  above-mentioned  persons,  (naming  them,) 
unto  Hopkins  school,  for  Hadley,  provided  they 
should  quietly  remain  in  their  committeeship ;  but 
if  they  should  be  put  out  or  disturbed  in  that  com- 
mitteeship, then  the  land  to  be  disposed  of,  &c.. 
for  the  good  of  the  town.  Held  that  the  legal 
estate  in  the  property  devised  by  £.  Hopkins  nev- 
er vested  in  the  town  of  Hadley ;  that  the  devise 
was  not  made  for  the  purpose  of  founding  a  town 
school  for  the  exclusive  benefit  of  the  inhabitants 
of  Hadlev,  but  for  the  encouragement  of  all  per- 
sons in  tnat  vicinity  who  should  desire  to  avail 
themselves  of  the  benefit  of  a  grammar  school 
adapted  to  instruct  and  qualify  pupils  for  the 
university.  Held,  also,  that  all  the  other  dona- 
tions were  held  on  the  same  trusts,  and  should  be 
applied  to  the  same  purposes  as  that  of  Hopkins. 
uadleu  v.  Hopkine  Academy ,  14  Pick.  240. 

41.  It  would  seem  that,  in  1686,  the  county 
courts  and  the  president  and  council  of  New 
England  had  jurisdiction  of  trusts  of  the  above 
description,  i^. 

42.  A  fund  created  by  a  religious  society  for 
the  education  of  children  in  the  faith  and  doc- 
trines of  the  society,  as  professed  when  the  fund 
was  created,  cannot  be  diverted  from  its  original 
object ;  and  if  a  diversion  be  made  or  attempted, 
a  court  of  equity  will  interpose  and  correct  the 
procedure.    Field  v.  Field,  9  Wend.  394. 

•  43.  All  that  a  court  of  equity  does,  in  such 
case,  is  to  enforce  the  observance  and  execution 
of  an  ascertained  trust.  It  does  not  attempt  to 
enforce  the  peculiar  faith  or  doctrines  of  either 
party,  where  there  is  a  schism  in  a  religious  so- 
cietv.  though  the  existence  and  nature  of  such 
fiiitn  and  doctrines  may  be  involved,  incidentally, 
in  an  inquiry  as  to  the  rights  of  property  belonging 
to  the  society,  ib. 

44.  But  a  court  of  law  cannot  interfere  in  such 
case.  The  only  inquiry  at  law  is,  whether  the 
fund  remains  under  the  control  of  agents  duly 
appointed  according  to  the  laws  and  usages  of  the 
society.  Evidence  will  not  be  received  to  show 
that  a  part  of  the  society  who  have  obtained  the 
control  of  the  fund  have  abandoned  the  faith,  dLO 
of  the  society .  ib. 

45.  where  an  estate  was  devised  to  A  for  life, 
remainder  in  fee  to  the  rector  and  wardens  of  a 
certain  church  and  their  successors,  for  certain 
uses  and  purposes  expressed  in  the  devise,  and 
before  the  determination  of  the  life  estate,  the 
church  had  changed  its  discipline  and  form  of 
worship,  it  was  held  that,  as  the  remainder  was  a 
vested  one,  a  stranger  in  possession  could  not 
question  the  title  of  the  minister  and  wardens  de 
facto  ;  but  that  only  the  heirs  of  the  devisor  could 
avail  themselves  of  a  forfeiture,  if  a  forfeiture 
were  incurred.  King^s  Chapel  v.  Pelkam,  9  Mas^. 
501.    5«e  4  Desaus.  578.    10  Pick.  306. 
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46.  Where  A  devised  land  to  a  town  for  the 
purpose  of  building  a  school-house,  and  the  town 
neglected,  for  twenty  yean,  to  comply  with  the 
condition,  and  in  the  mean  time  applied  part  of 
the  rents  and  profits  of  the  land  «  for  the  use  of 
schooling,"  it  was  held  that  the  land  was  for- 
feited, and  the  residuary  devisee  recovered  it  from 
the  town.    Haydtn  v.  Staugkton,  5  Pick.  528. 

47.  As  neither  the  constitution  nor  statutes  of 
New  Hampshire  regulate  the  remedies,  the  titles, 
or  the  income  of  property  dedicated  to  pious  uses, 
all  donations  of  it  to  ministers,  churches,  parishes, 
or  towns,  must  be  governed  by  the  principles  of 
the  common  law.    2  N.  Hamp.  21.  510. 

See  Church.    Parishes  and  Religious  Soci> 
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CHARLESTON. 

I.  Of  the  RigkU  and  Powers  of  the  City  Council 
of  Charleston,  and  of  their  By-laws  and  Or- 
ainances. 
II.  Of  the  Jurisdiction  of  the  City  Court,  and  of 
the  Recorder  of  said  Court, 

I.  Of  the  Rights  and  Powers  of  the  City  Council 
of  Charleston,  and  of  their  By-laws  and  Or- 
ainances. 

1.  The  jurisdiction  of  Charleston  extends  to  the 
northernmost  line  of  Boundary  Street.  Horiston 
T.  Citja  Council,  1  M'Cord,  315. 

2.  The  city  council  may  tax  all  bank  stock 
within  the  city,  not  exempted  by  statute,  including 
the  stock  of  the  United  States  Bank  in  the  hands 
of  an  individual;  but  cannot  tax  the  branch  bank. 
Bubno  V.  City  Council,  1  N.  &.  M.  527.  See  2  Pet 
449. 

3.  And  may  tax  bonds  which  are  taxable  prop- 
erty. StaUy.  City  Council,  1  Rep^Con.  Ct.  36. 
Though  the  obligor  resides  out  of  Charleston. 
Hayne  v.  Deliessdine,  3  M'Cord,  374. 

4.  Salaries  of  public  officers  were  held  not  lia- 
ble to  be  taxed  under  an  ordinance  imposing  a  tax 
on  ''  all  profit  or  income  arising  from  the  pursuit 
of  any  faculty,  profession,  occupation,  trade,  or 
employment.  City  Council  v.  Lee,  I  Const. 
Rep.  57. 

5.  A  tax  was  laid  by  the  city  council  on  "  all 
profit  or  income,'*  (as  above,)  except  salaries  of 
the  judges  or  other  public  officers,  exempted  from 
taxation,  or  not  taxed  by  the  legislature,  and  the 
income  or  profit  of  any  person  rated  at  less  than 
$800.  The  ordinance  provided  that  in  making 
assessments  on  the  real  and  personal  property  de- 
scribed therein,  (except  money  at  interest^  the 
assessor  should  estimate  the  same  at  one  half  the 
value  thereof.  Held  that  the  salsry  of  an  officer 
of  a  bank  wss  personal  property,  within  the  ordi- 
nance, and  that  the  tax  could  be  laid  on  half  of 
such  salary,  and  that  if.  half  were  less  than  $800, 
it  was  not  taxable.  Lining  v.  City  Council,  1 
M'Cord,  345. 

6.  The  city  council  may  legally  assess,  on  the 
proprietors  of  adjoining  lots,  the  expenses  of  a 
pavement.  City  Council  v,  Pinckney,  1  Const.  Rep. 
42.     Crvikshanks  v.  City  CouncU,  1  M'Cord,  360. 

7.  But  cannot  lay  an  assessment  and  distrain 
for  non-payment  without  giving  notice.  The 
party  charged  has  a  right  to  be  heard  against  the 
assessment.    1  Const  Rep.  42. 

8.  Assessments  may  be  made  to  an  amount  be- 
yond the  jurisdiction  of  the  city  court,  ib, 

9.  The  power  to  lay  assessments  for  the  pur- 
poses of  drains,  without  the  interventionof  a  jur^, 
IS  constitutionally  conferred  on  the  city  council. 
Cruikshank^Y.  Ctfy  CouneU,  1  M'Cord,  360.  Hor- 
istofi  V.  City  Council,  1  M'Cord,  345. 


10.  It  is  not  a  valid  objection  to  such 
ments  that  they  are  made  by  the  officers  of  the 
corporation,  and  not  by  the  corporation  itself.  J 
M'Cord,  360. 

11.  An  East  Indian,  though  a  **  free  person  of 
color,"  is  not  liable  to  a  capitation  tax  under  an 
ordinance  of  the  city  council.  FerreU's  case,  1 
Rep.  Con.  Ct  194. 

12.  A  by-law  of  the  city  council  inflicting  a 
penalty  beyond  tlie  amount  of  the  jurisdiction  of 
the  court  of  wardens,  is  void ;  and  a  prohibitiiHi 
was  granted  to  restrain  the  said  court  from  pio- 
ceeding  to  inflict  such  penalty.  Zylstra  v  Corp^ 
ration  of  Charleston,  1  Bay,  &2. 

13.  The  city  corporation  may  scrutinize  Wvb 
election  of  its  members,  but  cannot  ivquire  elect* 
ors  to  declare,  on  oath,  for  whom  they  voted. 
Johnston  V.  The  Corporation,  fyc,  1  Bay,  441. 

14.  The  city  orainance  that  authorizes  fine- 
Ynasters,  or  the  intendant,  to  pull  down  sncfa 
houses,  blow  up  such  buildings,  &c.,  as  may  be 
judged  necessary^  in  time  of  fire,  ^ives  tliese  offi- 
cers the  right  to  judge  whether  it  is  necessary  so 
to  do.     WhUe  V.  City  CouncU,  2  Hill,  572. 

15.  Under  an  ordmance  imposing  a  penalty  on 
owners  and  tenants  of  houses  whose  chimneys 
take  fire  and  blaze  out  at  the  top,  it  is  no  defence 
that  such  blazing  was  but  momentary,  and  caused 
by  a  negro's  throwing  combustible  materials  into 
the  fire  on  the  hearth.  City  Council  v.  Palmer, 
1  M'Cord,  342. 

16.  A  statute  provided  that  Charleston  should 
be  divided  into  thirteen  wards,  and  by  another 
statute  the  city  council  were  authorized  to  ascer- 
tain and  define  those  wards.  Held  that  a  division 
of  the  city,  by  the  council,  into  four  wards,  was 
illegal  and  void.  Schroder  v.  City  Council,  2 
Const  Rep.  726. 

17.  The  publication  of  an  ordinance  in  a  news- 
paper in  which  the  by-laws  of  the  city  council  are 
usually  published,  is  a  sufficient  promulgation. 
Tntchelut  v.  City  CouncU,  1  N.  dk  M.  227. 

18.  But  it  is  not  necessary,  in  an  action  to  re- 
cover a  penalty  imposed  b^  a  city  ordinance,  to 
prove  the  promulgation  of^  the  ordinance.  City 
Council  V.  Chur,  2  Bailey,  164. 

19.  A  person  sued  for  violating  a  by-law  that 
prohibits  riding  or  driving  faster  than  a  walk  in 
certain  places  in  the  city,  cannot  exculpate  him- 
self by  his  own  oath.  City  Council  v.  Dunn,  1 
M'Cord,  333. 

20.  The  city  council  were  authorized  by  statute 
to  increase  the  price  of  licenses  for  the  sale  of 
spiritous  liquors,  &c.  They  imposed  a  penalty 
of  $100  for  the  offi>nce  of  selling  without  license, 
a  statute  of  the  state  imposing  a  penalty  of  ^50 
for  the  same  offence.  Held  that  the  council  nad 
no  right  to  impose  such  penalty.  Schroder  v.  City 
CouncU,  2  Const.  Rep.  726.     See  1  Bay,  46.  362. 

21.  A  city  ordinance  of  1824  prescribed  the  mode 
and  terms  of  granting  licenses,  and  by  a  distinct 
clause  imposeda  penalty  for  selling  without  license. 
An  ordinance  of  1828reenacted  the  clause  last  men- 
tioned, except  that  the  penalty  was  reduced,  bat 
did  not  provide  for  the  granting  of  licenses.  Held 
that  the  ordinance  of  1824  defined  the  offence  of 
selling  without  license,  and  that  in  an  action  to 
recover  the  penalty,  it  was  sufficient  to  charge  the 
offence  as  against  that  ordinance  only.  City  Coun- 
cU V.  Chur,li  Bailey,  164. 

22.  It  is  sufficient  to  convict  retailers  of  a  breach 
of  the  ordinance  that  forbids  them  to  sell  liquor 
to  persons  of  color,  or  to  admit  such  persons  into 
their  premises  after  certain  hours,  if  it  be  shown 
that  such  persons  were  seen  there  drinking  spirit 
and  water  after  such  hours,  though  no  money  was 
seen  paid.  City  CouncU  v.  Fan  Raven,  2  M'Cord, 
465 
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23.  A  feme  eovert,  sole  dealer,  is  liable  to  this 
penalty,  though  the  liquor  be  handed  to  the  negn> 
by  her  husband,  acting  as  her  clerk,  in  her  pres- 
ence, ib. 

24.  The  words  of  the  ordinance — "  admit  into 
his  premimB,  or  sell,  &c.,"  do  not  mean  adrntt^ 
J^.,  and  sell.  ib. 

25.  The  gt%ai  of  a  license  from  a  day  past  re- 
leases the  nendkies  for  retailing  without  license 
after  that  Jay,  though  before  the  taking  out  of  the 
license.     Ciy  OmneU  v.  Corltis,  2  Bailey,  186. 

26.  The  exposure  of  goods  at  a  shop  door  fur- 
nishes presumptive  evidence  that  they  were  in- 
tended for  sale,  contrary  to  the  by-law  respiting 

.  tlie  duties  of  street  commissioners.     Truckdut  v. 
City  CauneU,  1S,6lM.  227. 

27.  Though  the  ordinances  of  the  city  council, 
before  a  certain  day,  were  originally  void,  yet  a 
statute,  giving  them  effect,  rendered  them  valid; 
and  prosecutions  of  offences  against  them  should 
be  made  under  them,  and  not  under  the  statute,  ib. 

.  28.  The  Charleston  Marine  Hospital  is  under 
the  exclusive  control  of  the  city  council.  City 
CmmeU  y.  Boyd^  1  Rep.  Con.  Ct  355. 

n.  Cy  tht  JuHsdietioK  of  the  City  Court ;  and  of 
the  Recorder  of  said  Court, 

See  Bail,  134. 

29.  Every  process  from  this  court  must  show, 
on  its  face,  thsl  tlie  case  is  within  the  jurisdiction 
of  the  court ;  but  an  averment  to  that  effect  is  not 
necessary .  TruehehU  v.  City  Council^  1  N .  d&  M .  227. 

30.  The  statute  of  1818,  enlar^ng  the  jurisdic- 
tion of  the  city  court,  is  constitutional;  and  it  au- 
thorizes the  court  to  proceed  by  indictment  to 
prevent  the  sale  of  spiritons  liquors  without  license. 
StaU  V.  Helfiid,  2  N.  &  M.  233. 

31.  The  city  court  has  jurisdiction  of  an  action 
charging  an  administrator  with  a  devastavitf  if  all 
the  parties  lived  in  Charleston,  and  the  proceed- 
ings were  carried  on  there,  though  it  be  not  shown 
that  th«  waste  was  committed  there.  Thomas  y. 
DyoUj  1  M'Cord,  77. 

32.  Under  statute  of  1801,  this  court  has  juris- 
diction of  actions  against  executors  and  adminis- 
trators in  their  representative  capacity.  '  M'Kenzie 
T.  Ramsay,  1  Bailey,  457. 

33.  Any  person,  competent  to  sue,  may  sue  a 
citizen  of  South  Carolina,  who  resides  in  Charles- 
ton, in  the  city  court,  to  the  extent  of  its  jurisdic- 
tion.    Green  v.  Smith,  1  M*Cord,  324. 

34.  But  no  one  can  entitle  himself  to  sue  in 
that  court,  by  releasing  the  interest  on  his  claim, 
where  the  principal  and  interest  exceed  the 
amount  of  which  tne  court  has  jurisdiction.  St. 
Amitnd  v.  Gerry,  2  N.  d^  M.  487.  S.  P.  Ramsay 
T.  Court  of  Wardens,  2  Bay,  180. 

35.  A  note  given  out  of  the  state,  at  a  place  where 
the  maker  then  lived,  to  a  transient  person  who 
indorses  it  to  a  resident  of  Charleston,  may  be 
sued  in  the  city  court,  if  he  has  removed  to 
Charleston,  and  lives  there  when  the  suit  is 
brought.    Brown  y.  Moore,  3  M'Cord,  9. 

36.  As  the  statute  of  1792  provides,  that  when 
one  of  two  partners  is  out  of  the  state,  the  other 
shall  be  liable  to  an  action  in  the  same  manner  as 
if  he  were  the  sole  contractor ;  the  residence  of 
one  partner  out  of  the  state  does  not  take  away 
the  jurisdiction  of  the  city  court  over  an  action 
against  the  other.    Oterstrett  v.  Brown,  4  M'Cord, 

37.  The  court  of  wardens  of  the  city  have  .no 
jurisdiction  of  an  offence  under  a  statute  of  the 
sUte.    Jf  Mullen  ▼.  City  Council,  I  Baj,  46. 

38.  The  cit^  court  has  not  jurisdiction  over  of- 
fenders for  bringing  free  negroes  into  Charleston 
contrary  to  statute  of  18Sm.    State  y.  Shaw,  4 


M'Cord,  480.     Nor  over  cases  in    attachment 
Tolman  v.  Thompson,  2  M'Cord,  43. 

39.  The  superior  courts  will  not  hear  a  motion 
to  reverse  an  order  for  a  new  trial,  ma^e  by  a 
judge  of  the  city  court  on  an  appeal  to  hun  from 
the  verdict  of  a  jury,  till  the  final  determination 
of  the  cause.    Roberts  ▼.  Sta^g,  1  N.  d&  M.  429. 

40.  Where  the  city  council  sue  for  the  penalty 
for  retailing  without  license,  in  Charleston,  the 
recorder  has  jurisdiction,  whether  the  defendant 
reside  in  the  city  or  not,  if  the  ofience  be  com- 
mitted within  the  city  City  Council  v.  King,  4 
M'Cord,  487.  The  oenalty.  in  such  case,  must, 
by  statute,  be  sued  for  by  the  city  council,  and  a 
qui  tarn  is  not  necessary,  ib. 

41.  The  recorder  of  Charleston,  a  judge  of  the 
city  court,  is  not  a  judicial  officer,  in  the  sense  of 
that  clause  of  the  constitution  of  South  Carolina, 
which  requires  all  judges  to  be  appointed  by  the 
legislature,  and  to  be  commissioned  under  the  seal 
or  the  state.  Egleston  v.  City  Council,  1  Rep.  Con. 
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CHEAT. 

I.  Oenerally. 
11.  False  Tokens. 
III.  False  Pretences. 


I.  Generally. 

1.  An  intention  to  cheat  is  not  indictable  at 
common  law.  Commonwealth  v.  Morse,  2  Mass. 
139. 

2.  To  constitute  a  cheat  or  fraud  an  indictable 
offence  at  common  law,  it  must  be  such  as  to 
afiect  the  public ;  such  as  common  prudence  can- 
not guard  against,  as  by  using  false  weights  and 
measures,  or  false  tokens;  or  where  tl^re  is  a 
conspiracy  to  cheat.  People  v.  Babcock,  7  Johns. 
201.  PeopU  y.  MiUer,  14  Johns.  371.  Cross  v. 
Peters,  1  Greenl.  387.  Commonwealth  v.  Warren, 
6  Mass.  72.  Lambert  y.  People,  9  Cow.  588.  613. 
614.    People  v.  Stone,  9  Wend.  187. 

3.  Thus  it  is  not  indictable  to  get  possession  of 
a  note,  under  pretence  of  wishing  to  look  at  it, 
and  carrying  it  away  and  refusing  to  return  it. 
People  y.  Muter,  14  Johns.  371. 

4.  Nor  to  pretend  to  have  mone^  ready  to  pay  a 
debt,  and  thereby  obtaining  a  receipt  in  discnarge 
of  the  debt,  without  paying  the  money.  People  y. 
Babcock,  7  Johns.  201. 

5.  Nor  to  obtain,  in  violation  of  an  agreement, 
and  by  false  pretences,  possession  of  a  d^d  lodged 
in  a  third  person's  hanos  as  an  escrow.  Common- 
wealth V.  Hearsey,  1  Mass.  137. 

6.  Nor  to  obtain  ffoods  on  credit,  by  falsely  pre- 
tending to  be  in  traue,  and  to  keep  a  grocery  shop, 
and  giving  a  note  for  the  goods,  in  a  fictitious 
name.     Commonwealth  v.  Warren,  6  Mass.  72- 

7.  Under  the  South  Carolina  statute  of  1791,  an 
indictment  was  held  ill,  which  merely  alleged  that 
the  defendant  falsely,  fraudulently,  &c.,  pretend- 
ing that  a  certain  mulatto  was  a  slave,  did  falsely, 
dec.,  cheat  and  defraud  one  A,  by  selling  said  mu- 
latto to  him  for  a  slave,  when  said  mulatto  was 
free.    Slate  v.  Wilson,  2  Rep.  Con.  Ct  135. 

8.  But  it  is  swindling,  within  the  purview  of 
this  statute,  to  obtain  norses  from  an  ignorant 
man,  by  threats  of  a  criminal  prosecution,  and 
also  by  threats  of  his  life.  State  v.  Vaughan,  1 
Bay,  282. 

9.  AUter,  of  selling  a  blind  horse  as  a  sound  one. 
StaU  y.  Ddyon,  1  Bay,  353. 

10.  If  one  induces  an  illiterate  man,  by  false 
representations  and  false  reading,  to  sign  a  note 
for  a  different  amount  from  that  agreed  on,  he  is 
indicUble  for  the  cheat.    HiU  y.  StaU,  1  Terg.  76. 
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II.  FoUb  TokenM, 

11.  The  common  law  extended  to  cheats  effected 
by  means  of  any  false  token  having  the  semblance 
of  public  authority,  or  in  any  manner  touching 
the  public  Interest.  People  y.  Johnson,  12  Johns. 
292. 

12.  It  seems  that  to  render  such  cheats  indicta- 
ble at  common  law,  on  the  ground  that  they  were 
effected  by  means  of  a  false  token,  the  token  must 
be  such  as  indicates  a  general  intent  to  defraud, 
and  is  therefore  an  injury  to  the  public.  A  mere 
privy  token,  or  counterfeit  letter  in  other  men's 
names,  seems  not  to  come  within  the  meaning  of 
tne  term  **  false  token,"  as  used  at  common  law. 
Peonle  v.  Stone,  9  Wend.  188. 

1^.  It  is  an  indictable  offence  in  a  baker  em- 
ployed for  the  arm^  of  the  United  States,  if  he  put 
false  marks,  denotmg  the  weight  of  breaid,  on  the 
barrels  that  contain  it,  whereby  the  public  is  in- 
jured. Respublica  ▼.  PotoeU,  1  Dall.  47.  See  2 
Rep.  Con.  Ct.  139. 

14.  Cheating  with  false  dice  has  been  punished 
by  indictment,  in  Pennsylvania.  Per  M'Kean, 
C.  J.    1  Dall.  338. 

15.  Obtaining  ffoods,  &c.,  by  means  of  a  note 
purporting  to  be  a  bank  note  of  the  Ohio  Exporting 
and  Importing  Company,  there  being  no  such 
bank  or  company,  is  a  cheat  punishable  at  com- 
mon law,  if  the  defendant  knew  that  the  note  was 
false.  The  scienter  must  be  averred  in  the  indict- 
ment. Commonwealth  v.  Speer,  2  Virg.  Ca8..65. 
S.  P.  State  V.  PalUlo,  4  Hawks,  348. 

16.  But  this  offence  is  not  within  the  statute 
"  against  tJhose  who  counterfeit  letters  or  privy 
tokens  to  receive  money  or  goods  in  other  men  s 
names.'*    2  Virg.  Cas.  65. 

17.  Promissory  notes  payable  by  an  individual 
are  not  public  tokens  \  and  it  is  not  an  indicta- 
ble ofience  at  common  law  to  represent  such 
notes  as  genuine  and  valuable,  ana  thereby  de- 
fraud third  persons.  State  v.  PatiUo,  4  Hawks, 
348. 

18.  An  indictment  which  alleges  that  the  de- 
fendant represented  such  notes  to  be  the  notes  of 
a  bank,  is  defective,  unless  it  also  allege  that  they 
resembled  bank  notes,  tb. 

19.  The  statute  of  Henry  VIII.  c.  1,  extended 
the  common  law  rule.  B^  that  statute,  obtaining 
''  money,  goods,  chattels,  jewels,  or  other  things, 
by  privy  tokens,  or  counterfeit  letters,  &c.,  is 
expressly  made  an  indictable  offence.  12  Johns. 
203.    9  Wend.  188. 

20.  This  sUtute  of  33  Henry  VIII.  c.  1,  is  part 
of  the  common  law  of  Massachusetts,  Common- 
wealth  V.  Warren,  6  Mass.  72 ;  but  has  no  opera- 
tion in  Pennsylvania.  Respublica  v.  Powell,  1 
Dall.  47. 

21.  Under  the  Virginia  statute  of  1789,  c.  45,  re- 
enacting,  in  substance,  the  provisions  of  the  statute 
of  Henry  VIII.,  but  confining  the  offence  to  the 
fraudulent  obtaining  of  *<  money,  goods,  or  chat- 
tels," an  indictment  was  held  to  be  ill,  which 
charged  the  defendant  with  obtaining,  by  means 
of  a  counterfeit  letter,  "  one  hundred  dollars  in  a 
note  of  the  Bank  of  Virginia,"  on  the  ground,  it 
would  seem,  that  a  bank  note  was  not  money,  in 
the  sense  in  which  it  was  used  in  the  statute. 
Commonwealth  v.  Swinney,  1  Virg.  Cas.  146.  151, 
note, 

22.  But  an  indictment  was  held  good,  which 
alleged  the  obtaining  from  the  Bank  of  Virginia, 
by  similar  means,  of  "  fifly  dollars  in  money  cur- 
rent in  the  commonwealth  of  Virginia,"  although 
it  was  contended  that,  as  the  preamble  of  the 
statute  recited  a  preexisting  evil,  &c.,  as  the  cause 
of  its  enactment,  it  could  not  extend  to  banks 
which  did  not  exist  in  Virginia  until  many  years 
after  the  date  of  the  statute.     CommonweiUth  v. 


Summnf,  1  Virg.  Cas.  150.  Ml,  ihCs.    See  eho 
StaU  V.  PatiUo,  A  Hawks,  348. 


lU.   FaUe  Pretences, 

S3.  The  statute  of  30  George  II.  c.  fit,  adofrted 
more  general  terms  than  the  statute  of^  33  Henry 
VHI.  c.  1,  and  extended  the  means  of  deceit,  that 
were  made  thereby  indictable,  to  erery  kind  of 
false  pretences  by  which  "  money,  goods,  wares 
or  merchandises  might  be  obtained  from  persons 
of  ordinary  caution,  with  intent  to  cheat,  &c. 
People  V.  Johnson,  12  Johns.  293.  People  v.  Stone. 
9  Wend.  189. 

24.  There  was  no  such  statute  in  Mas8a;;Iiii- 
setts,  until  that  of  1815,  c.  136,  was  enacted,  ma- 
king the  obtaining  by  fiUse  pretences,  of"  money, 
^oods,  wares,  merchandise,  or  other  things,"  witli 
intent  to  cheat  and  defraud,  an  indictable  ofience. 
Commonwealth  v.  Warrert,  6  Mass.  73.  Commote 
wealth  V.  Wilgvf,  4  Pick.  177. 

25.  Under  this  statute  the  defendant's  assuming 
a  fklse  name,  and  delivering  spurious  quarter  lot- 
tery tickets  to  A,  for  sale  on  conunission,  declaring 
that  he  (the  defendant)  had,  in  a  bank,  the  gen- 
uine corresponding  whole  tickets,  and  thereby 
obtaining  money  from  A,  were  held  to  be  false 
pretences,  and  sufficient  evidence  of  an  intent  te 
defraud  A.    Commonweaith  v.  WUgus,  4  Pick.  177. 

26.  A  false  representation  warrants  the  infer- 
ence of  an  intent  to  defraud.  People  v.  Herrickm 
13  Wend.  87. 

27.  Under  the  North  Carolina  statute  of  1811, 
concerning  false  pretences  and  tokens,  the  cheat 
must  be  enected  by  means  of  some  token  or  false 
contrivance  adapted  to  impose  on  ordinary  men. 
A  mere  lie  was  not  contemplated  by  the  fegula- 
ture.  StaU  r.  Simpson,  3  Hawks,  620.  S.  P.  4 
Pick.  178.    14  Wend.  549,  noU, 

28.  A  person  who  obtains  goods  under  the  pre- 
tence that  he  lived  with  and  was  employed  by  A, 
and  that  A  sent  him  for  them,  is  indictable  under 
the  New  York  statute,  sess.  13,  c.  29,  §  l^,  ^People 
V.  Johnson,  12  Johns.  292. 

29.  And  if  credit  be  obtained,  by  means  of  the 
false  pretence,  the  case  is  within  that  statute,  ih. 

30.  The  revised  statutes  of  New  York  extend  to 
every  case  where  a  party  obtains  money  or  goods 
by  falsely  representing  himself  to  be  in  a  situation 
in  which  be  is  not,  or  by  falsely  representing  any 
occurrence  that  has  not  happened,  and  to  which 
representations  a  person  of  ordinary  caution  may 
give  credit.    People  v.  Haynes,  11  Wend.  557. 

31.  Where  one  or  more  of  the  pretences,  which 
are  proved  to  be  fUae,  are  sufficient,  per  se,  to  con- 
stitute the  oflfence,  the  accused  may  be  convicted, 
although  other  pretences,  which  are  alleged  in  the 
indictment,  are  not  proved  to  be  false,  ib.  14 
Wend.  547,  per  Walworth,  Ch.  Sed  vide  14 
Wend.  548,  per  Tracy,  Senator. 

32.  It  is  not  necessary  to  a  conviction  that  th^ 
pretences,  which  are  proved  to  he  false,  should  be 
the  only  inducement  to  the  credit,  or  delivery  or 
the  property.  It  is  sufficient  if  they  had  so  much 
efiect,  that  without  their  influence  on  the  party 
defrauded,  he  would  not  have  given  the  credit,  or 
delivered  the  property.  11  Wend.  557.  14  Wend. 
547.  And  the  rule  is  the  same  in  the  case  of  an 
indictment  for  procuring,  by  false  pretences,  the 
signature  of  a  person  to  a  written  instrument 
People  v.  Herriek^  13  Wend.  87. 

33.  Where,  after  delivery  of  goods,  the  vendor 
suspects  that  the  purchaser  is  not  solvent,  and  ex- 
presses his  intention  to  reclaim  them^  whereupon 
the  purchaser  makes  false  representations  respect- 
ing nis  ability  to  pay,  and  the  vendor,  in  conse- 
quence thereof,  abandons  his  intention,  the  pur- 
chaser is  not  guilty  under  the  statute,  the  sale 
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beiAg  oomplete  before  the  faloe  repieflentations 
were  made.     People  ▼.  Haynes,  14  Wend.  546. 

34.  An  Hidictment  for  obtaining  goods  by  false 
pretences  must  specifically  negative  all  toe  pre- 
tences that  are  relied  on  to  sustain  it*and  to  con- 
vict  the  defendant.  People  v.  HayTus,  U  Wenll. 
657. 

35.  Bv  the  revised  statutes  of  Niew  York,  ob- 
taining by  false  pretences  the  signature  of  a  person 
to  a  written  instrument,  is  classed  with  the  ob- 
taining of  money  by  false  pretences.  People  v. 
atone,  9  Wend.  190. 

36.  Obtaining  an  indorsement  to  a  promissory 
note  by  false  pretences  and  with  a  fraudulent  in- 
tent,  and  which  the  ^rty  obtaining  it  has  used 
for  his  own  benefit,  is  within  the  spirit  of  the 
statute  making  it  a  punishable  offence  to  obtain 
**  money,  goods,  or  chattels,  or  other  effects,"'  by 
lUse  pretences,  ib. 

37.  A  writing  in  the  form  of  a  bond,  neither 
having  nor  purporting  to  have  the  signature  of 
any  person  attached  to  it,  is  not  a  ftlse  writing 
within  the  statute.  It  must  purport  to  have  been 
■igned  by  some  person,  and  to  be  his  act,  and  be 
so  framed  as  to  have  more  influence  in  effecting 
tlie  fraud  of  obtaining  a  signature  to  a  wvitten 
instrument,  or  a  delivery  of  goods,  &c.,  than  the 

snaked  assertion  of  the  defrauding  party.    People 
T.  Gates,  13  Wend.  311.  *  »~*  ^  ^ 

38.  Where  the  false  pretence,  by  which  a  signa- 
ture to  a  note  was  obtained,  was  that  the  prisoner 
had  money  in  the  hands  of  an  absent  person,  it 
was  held  that  it  was  not  material  to  prove  the 
amount,  which  he  mentioned,  to  be  the  identical 
sum  stated  in  the  indictment ;  that  it  was  enough 
that  the  sum  mentioned  by  him  was  sufficient  to 
meet  the  payment  of  the  note  which  the  party 
was  induced  to  sign.  People  y.  Herrkk,  13 
Wend.  87. 

39.  A  party  indicted  for  having  procured  a  sig- 
nature to  a  note,  by  false  pretences,  cannot  intro- 
duce his  own  books  to  show  the  state  of  accounts 
between  him  and  the  party  prosecuting,  unless 
accompanied  by  proof  akunde  of  the  true  state  of 
the  accounts.    Peojde  y.  Genung,  11  Wend.  18. 

40.  The  party  wnose  signature  is  fraudulently 
obtained  may,  in  ffiving  his  testimony,  state  the 
reasons  why  he  did  not  confide  in  the  defendant's 
personal  responsibility.  And  if  the  defendant 
attempts  to  snow  his  ability  to  pay,  his  proof  must 
be  limited  to.  the  time  when  the  signature  was 
obtained  by  him.  People  y.  Herriek,  13  Wend. 
87. 

41.  Where  the  party  has  paid  such  note,  the 
indictment  may  charge  the  sum  paid  to  have  been 
obtained  by  false  pretences,  witnout  alleging  the 
obtaining  of  his  signature,  ih, 

42.  Evidence  is  not  admissible  that  the  party, 
whose  signature  to  a  note  was  fraudulently  ob- 
tained, has  been  subjected  to  a  suit,  or  to  payment 
of  the  money  specified  in  the  note,  unless  there  is 
^ count  for  obtaining  money  by  false  pretences. 
People  V.  Gatesy  13  Wend.  311. 

43.  Facts  and  circumstances,  though  sufficient 
to  establish  the  offence,  are  not  admissible  in  evi- 
4ence,  unless  they  are  set  forth  in  the  indictment. 
Therefore,  on  the  trial  of  an  indictment  for  fraud- 
ulently obtaining  a  signature  to  a  note,  it  was 
held  that  evidence  was  not  admissible  to  show 
that  the  defendant  was  treasurer  of  a  corporation, 
and  that  it  was  his  duty  to  preptfre  such  instru- 
ments for  signature  as  the  corporation  had  re- 
solved to  execute,  and  to  present  them  to  the 
president  for  signature,  and  that  the  president 
never  executed  such  instruments  unless  the  treas- 
urer represented  that  they  wore  duly  authorized 
by  the  corporation,  or  by  a  majority  of  the  mem- 
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hers  of  the  board ;  because  these  facts  were  not  al- 
leged in  the  indictment,  ib. 

44.  The  indictment  need  not  allege  that  the 
party  defrauded  has  sustained  loss  or  injury. 
The  offence  is  complete  when  the  signature  is 
obtained  by  false  pretences,  with  intent  to  cheat 
or  defraud.     People  v.  Genung,  11  Wend.  18. 

45.  AH  the  material  facts  and  circumstances, 
which  must  be  proved  in  order  to  procure  a  con- 
viction, must  be  set  forth  in  the  indictment,  which 
must  show,  on  its  face,  that  the  offence  charged 
has  been  committed.  People  y.  Gates,  13  Wend. 
311. 

46.  Every  thing  material,  appertaining  to  the 
transaction,  should  be  alleged  with  due  certainty, 
so  as  to  show  how  the  means,  that  were  used| 
operated  to  efiect  the  fraud,  tfr.    See  also  9  Cow 

595. 
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CHURCH* 

I.  Episcopal  CkUrch, 
II.   Other  Churches. 


I.  Episcopal  Church. 
See  Alzxandria,  V. 

1.  By  the  common  law,  the  church  of  England, 
in  its  aggregate  description,  is  not  deemed  a  cor- 
poration, and  cannot  receive  a  donation,  eo  iwtunej 
out  a  ffrant  to  a  church  of  a  particular  plac6  is 
good,  by  that  law,  and  vests  the  fee  in  the  parson 
and  his  successors.  PawUt  y.  Clark,  9  Cranch, 
292. 

•  2.  A  grant  by  the  crown  for  the  use  of  a  non- 
existing  church  takes  effect  as  a  donation  to  pious 
uses ;  and  until  a  church  is  legally  erected,  and  a 
parson  regularly  inducted,  the  fee  of  the  land  re- 
mains* in  abeyance,  ib.  See  9  Mass.  44.  10  Mass. 
97.    1  Greenl.  288. 

3.  Afler  such  donation,  the  crown  cannot  resume 
it  at  will,  nor  alien  the  property  without  the  same 
consent  that  is  required  for  the  alienation  of  othst 
church  property.    9  Cranch,  292. 

4.  The  common  law,  as  to  the  erection  of  Epis- 
copal churches,  and  the  right  to  present,  &c.,  to 
them,  and  the  capacity  of  the  parsons  thereof  to 
take  in  succession,  was  recognized  and  adopted 
in  New  Hampshire,  before  the  revolution,  ib. 

5.  A  grant  in  the  royal  charter  of  a  town  in 
the  province  of  New  Hampshire,  before  the  revo- 
lution, of  "  one  share  for  a  glebe  for  the  church 
of  J^ngland,  as  established  by  law,"  did  not  entitle 
any  Episcopal  church  to  the  |[lebe,  unless  it  was 
duty  erected  before  the  revolution,  or  by  the  state 
since ;  and  by  the  revolution,  the  state  succeeded 
to  all  the  rights  of  the  crown  as  to  the  unappro- 
priated as  well  as  the  appropriated  glebes,  ib. 

6.  The  share  thus  granted  for  a  glebe  is  not 
held  in  trust  by  the  grantees  of  the  town.  ib. 

7.  By  the  statutes  of  Vermont,  the  towns 
became  respectively  entiUed  to  all  the  glebes 
situated  therein,  which  had  not  been  previously 
approp^ated  by  the  regular  and  legal  erection  of 
an  Episcopal  cnurch  in  the  particular  town.  And 
so  far  as  those  statutes  granted  the  glebes,  reserved, 
in  the  royal  charters,  to  the  towns  in  that  sUte 
which  were  formerly  part  of  N«»w  Hampshire,  the 
legislature  could  not  repeal  them  so  as  to  divest 
the  right  of  the  towns.  t6. 

8.  Parishioners  have,  individually,  no  right  or 
titie  to  ^lebe  lands ;  they  are  the  property  of  the 
parish  in  its  aggregate  capacity,  and  when  sold 
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the  proceeds  become  puochial  property,  to  be  dis- 
posed of  for  parochial  purposes  Djr  the  vestry,  who 
are  the  legal  agents  or  the  parish.  Mason  y.  Mun- 
caster,  9  Wheat.  468. 

9.  The  religious  establishment  of  England  was 
adopted  by  the  colony  of  Virginia,  and  also  the 
common  law  on  that  sabject,  so  far  as  it  was  ap- 
plicable to  the  circumstances  of  the  colony.  7Vr- 
rett  V.  TaytaVf  9  Cranch,  43. 

10.  By  the  colonial  statutes,  and  the  common 
law,  lands  purchased  for  the  use  of  the  Episcopal 
church  became  vested  in  the  church,  and  the  min- 
ister for  the  time  being  was  seized  of  the  free- 
hold, ib. 

11.  The  property  thus  acquired  by  the  church 
did  not,  at  the  revolution,  become  the  property  of 
the  state,  but  the  rights  of  property  remained  to 
the  church  unimpaired,  notwithstanding  the  revo- 
lution, ib. 

12.  Tbe  statute  of  1776,  c.  2,  confirming  to  the 
church  its  right  to  lands,  was  not  inconsistent 
with  the  constitution  or  bill  of  rights  of  Virginia ; 
and  it  operated  as  a  new  grant  to  the  church,  vest- 
ing an  indefeasible  and  irrevocable  title,  ib. 

13.  The  statutes  of  1784,  &c., — making  the  min- 
ister and  vestry,  &c.,  and  their  successors  forever, 
a  corporation  to  hold  the  property  of  the  late  Epis- 
copal church ;  providing  for  the  choice  of  new 
vestries ;  repealing  all  former  laws  respecting 
vestries,  churclf-wardens,  and  the  support  of  the 
clergy)  and  giving  such  corporation  power  to 
purcnase,  hold,  alien,  repair,  and  regulate  the 
church  property,  —  were  no  infringement  of  any 
rights,  civil,  political,  or  religious,  secured,  or  in- 
tended to  be  secured,  under  the  constitution,  ib. 

14.  The  statutes  of  1798  and  1801  r- repealing 
former  statutes,  as  inconsistent  with  the  principles 
of  tbe  constitution  of  Virginia,  and  of  religious 
freedom ;  asserting  the  right  of  the  legislature  to 
all  the  property  of  the  Episcopal  churches ;  and 
directing  the  overseers  of  the  poor  in  each  parish 
to  sell  vacant  glebe  lands,  and  appropriate  the  pro- 
ceeds to  the  use  of  the  poor  of  the  parish  —  were 
unconstitutional,  and  did  not  divest  the  Episcopal 
church  of  its  property  acquired  before  the  revolu- 
tion, ib. 

15.  By  the  common  law,  the  capacity  of  church- 
wardens to  hold  property  for  the  church  is  limited  to 
personalty ;  and  no  statute  of  Virginia  makes  them 
a  corporation  for  the  purpose  of  holding  lands,  ib. 

16.  But  a  covenant  of  general  warranty  in  a 
deed  of  land,  binding  the  grantors  and  their  heirs 
forever,  and  warranting  the  land  to  church- 
wardens and  their  successors  forever,  though  it 
cannot  operate  as  a  grant,  may  operate  by  way  of 
estoppel  to  confirm  to  the  churcn  and  its  privies 
the  perpetual  and  beneficial  interest  in  the  land. 
ib.    Mason  v.  MuneasteTf  9  Wheat.  445. 

17.  The  charter  of  a  church  authorized  the 
making  of  by-laws  necessary  for  its  good  govern- 
ment, and  directed  that  the  election  of  the  minis- 
ter, wardens,  and  vestrvmen,  should  be  conducted 
agreeably  to  certain  rules,  one  of  which  was  that 
no  persons  should  vote  wno  had  not  been  regular- 
ly admitted,  and  had  been  members  of  the  church 
twelve  months  preceding  the  election.  A  by-law 
was  held  valid,  which  prohibited  any  person  to 
Yote  whose  pew-rent  was  in  arrear  for  more  than 
two  years.     CommoTvwealthY.  Cain,  5  S.  &  R.  510. 

18.  A  by-law  made  by  a  vestry,  requiring  pay- 
ment of  a  certain  sum  as  a  qualification  to  vote, 
was  held  to  be  illegal ;  but  an  election  having  been 
held  under  it,  and  a  vestry  chosen,  who  appointed 
a  minister,  with  a  certain  salary,  it  was  held  that 
the  minister  was  entitled  to  recover  the  amount, 
the  contract  having  been  made  with  officers  de 
facto f  and  without  collusion.  Vestry  of  St.  Luke's 
Church  V.  MathewSf  4  Desaus.  578.  See  Chari- 
TIKS,  &c.  45. 


19.  Th«  lUtute  of  Umitatiow  «m  tte  vMlrf 
and  wardens  of  a  church,  as  well  as  any  other  pef^ 
sons.  Vestry f  ^.  of  St.  Bartholomews  v.  CattUff^ 
3M'Cord,317. 

II.   Other  Churches, 

20.  The  Reformed  Dutch  pkurcheSf  in  New  Jer- 
sey^ are  not  required  to  choose  trustees  to  manage 
their  temporal  concerns,  like  other  religious  asso- 
ciationi ;  but  the  minister,  elders,  and  deacons,  for 
the  time  being,  taking  the  prescribed  oaths  of  office, 
are,  by  statute,  corporate  trustees,  and  entitled  to 
take  atfd  hold  the  property,  and  direct  and  control 
the  business  of  the  corporate  body.  Per  Ewing, 
C.  J.  7  Halst.  212. 

21.  All  disputes,  in  those  churches,  as  to  the 
validity  of  elections,  the  appointment  or  call  of 
elders  and  deacons,  must  be  referred  to  the  church 
judicatory  to  which  the  congregation  is  subordi- 
nate ;  first  to  the  classis,  next  to  the  particular 
synod,  and  lastly  to  the  general  synod.  Den  T. 
BolUm,  7  Halst.  206. 

22.  The  decision  of  the  classis,  on  these  mat^ 
ters,  is  final,  if  it  be  not  appealed  from,  and  full 
effect  will  be  given  to  it  by  tne  supreme  court,  ik, 

23.  Those  who  are  dissatisfied  with  the  decision 
of  the  classis  cannot  avoid  its  effects  by  changing 
their  allegiance,  ib. 

24.  To  constitute  a  member  of  any  church, 
there  must  be  a  profession  of  its  faith,  and  a  sub- 
mission to  its  ffovemment.  A  person  who  with- 
draws from  a  church  does  not  continue  a  member 
thereof  simply  because  he  holds  the  same  religious 
faith  and  tenets  with  the  members  of  that  church*. 
Per  Ewing,  C.  J.  7  Halst.  214.  215. 

25.  Where  part  of  a  congregation  seceded  from 
a  classis,  and  renounced  its  jurisdictioQ,  declaring, 
however,  that  they  retained  the  faith  and  doc- 
trines of  the  Reformed  Dutch  church,  and  became 
connected  with  another  classis,  it  was  held  that 
the  other  part  of  the  congregation  constituted  the 
church  recognized  as  the  Reformed  Dutch  church 
in  the  statute  makin?  the  minister,  elders,  &c., 
corporate  trustees,  and  were  entitled  to  hold  the 
corporate  property.    Den  v.  Bolton,  7  Halst.  906. 

26.  Seceders  from  the  Methodist  Episcopal 
ohurch.  who  organize  a  separate  conference,  aM 
reject  tne  office  of  bishop,  are  not  entitled  to  an? 
part  of  the  property  of  the  society  from  whiea 
they  secede.  Methodist  ^iseopat  Church  rf  Ctn- 
cinnati  v.  Wood,  5  Ham.  2o3. 

27.  An  election  of  trustees  of  a  Presbyterian 
church  is  void,  if  made  by  those  who  do  not  con- 
tribute their  just  proportion  to  the  necesnry  ex- 
penses of  the  churcn,  according  to  their  owm 
engagements  or  the  rules  of  the  congregation  ;  the 
constitution  of  the  Presbyterian  church  in  the 
United  States  giving  the  right  to  vote,  in  soeh 
election,  to  those  only  who  thus  contribute.  State 
V.  CrowdL,  4  Halst.  &1. 

^.  The  charter  of  a  German  Lutheran  congre- 
gation conferred  the  right  of  voting  on  the  **  con 
tributing  members  being  communicants.'*^  A  sab- 
sequent  statute  confirmmg  the  charter,  with  sone 
alterations,  declared  that  no  person  should  be  en- 
titled to  vote,  who  was  under  the  age  of  eighteen 
years.  Held  that  to  entitle  a  member  of  the  con- 
gregation to  vote,  it  was  not  necessary  that  he 
should  have  taken  the  sacrament  after  toe  ajpe  of 
eighteen  years. '  Weckerly  v.  Oeyer,  II  S.  dt  R.  35. 

29.  The  formation  of'^a  society,  distinct  from 
the  rest  of  the  congregation,  for  tne  instructioii  of 
a  portion  of  it  in  the  doctrines  of  the  same  church, 
in  another  language,  is  not  per  se  a  seperatioa 
from  the  original  congrej^tion,  though  such  soci- 
ety has  a  minister  and  officers  of  its  own.  ib. 

30.  In  Massachusetts,  if  a  majority  of  the  mem- 
bers of  a  Congregational  church  fepanLte  from  the 
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majority  of  the  parish  with  which  it  was  con- 
nected, the  minority,  who  remain  with  the  parish, 
constitute  the  church  in  such  parish,  to  all  civil 
purposes,  and  retain  the  rig  his  and  ^property  there- 
of. Baker  y.  FaleSy  16  Mass.  488.  Steibins  v. 
Jennings f  10  Pick.  172.  Saujiyar  v.  Baldwin,  11 
Pick.  495, 

31.  A  church  connected  with  a  parish  is  not  a 
corporation,  nor  ^ua  corporation,  tor  the  purpose 
of  Qolding  property,  ih, 

32.  Nor  can  suAi  church  contract  with  or  settle 
a  minister :  that  power  resides  wholly  in  the  par- 
iih,  of  which  the  members  of  the  church,  who  are 
inhabitants,  are  a  part.  Per  Parsons,  G.  J.  Burr 
V.  Sandwich.  9  Mass.  297.  Bubee  v.  Evans,  4 
Greenl.  375. 

33.  By  the  ecclesiastical  usage  of  New  £ngland, 
the  church  generally  nominates  a  minister,  who 
may  be  approved  or  rejected  by  the  parish,  ib. 
9  Mass.  171. 180.  .  16  Mass.  510. 

34.  A  church,  not  connected  with  any  congre- 
gation or  religious  society,  has  no  legal  quali-4 
ties,  and  can  exercise  no  control  over  property 
which  it  may  have  held  in  trust  for  a  society  witn 
which  it  haa  been  formerly  connected.  Per  Par- 
ker, C.  J.  16  Mass.  505. 

35.  liie  secession  of  a  whole  church  from  a 
parish  is,  to  all  civil  purposes,  an  extinction  of  the 
church;  and  the  members  of  the  parish  may  insti- 
tute a  new  church,  which  will  succeed  to  all  the 
rights  of  the  old  one,  in  relation  to  the  parish. 
Per  Parker,  G.  J.  16  Mass.  503.  504. 

36.  When  donations  are  made  to  a  church,  or  to 
the  use  of  a  church,  the  parish  are  the  cestui  que 
trust,  unless  some  other  trust  is  expressed,  or  un- 
less it  is  to  be  implied  from  the  nature  of  the 
property.    Per  Parker,  C.  J.  16  Mass.  495.  496. 

37.  Iji  Gonnecticut,  a^  devise  of  a  tract  of  land 
"  unto  the  church  of  tfie  north  or  new  Baptist 
ekurek  in  the  town  of  S.,  to  lie  as  a  parsonage  for- 
ever,*' and  of  another  tract,  of  which  the  rents, 
&c.,  were  directed  ''  to  be  paid  to  said  church,  for 
the  sole  purpose  of  supporting  the  gospel  in  the 
north  Baptist  meeting-house,  &c.,  was  held  to  be 
a  devise  to  the  church,  as  such,  and  not  to  the 
congregation,  nor  to  the  church  in  trust  for  the 
oongregation.  Lockwood  v.  fVeed,  2  Conn.  287. 
Whether  the  ^urch  could  take  as  devisee — quaref 
t6.    See  Stone  v.  Griffin,  3  Verm.  400. 

38.  The  body  of  communicants  praihered  into 
ehurch  order,  according  to  established  usage,  in 
•ny  town,  parish,  precmct,  or  religious  society, 
established  accordincr  to  law,  and  actually  con- 
nected and  associated  therewith  for  reliflrions  pur- 
poses, for  the  time  being,  is  to  be  regarded  as  the 
church  of  such  society,  as  to  all  Questions  of  prop- 
erty aepending  upon  that  relation.  Per  Shaw, 
C.  J.  10  Pick.  193.    See  also  2  Greenl.  247. 

30.  The  law  recognizes  the  existence  and  or- 
ganization of  such  a  church  as  an  aggregate  body, 
takes  notice  of  its  acts  and  doings,  and  annexes 
thereto  various  civil  rights  and  powers.  Sawyer 
V.  Baldwin,  11  Pick.  494. 

.  40.  It  is  in  virtue  of  this  organization,  and  these 
proceedings,  that  deacons  are  elected ;  and,  being 
thus  elected,  they  are  empowered  and  qualified  by 
law  to  sue  as  a  corporation,  ib, 

41.  The  law,  therefore,  by  necessary  implies 
lion,  authorizes  and  requires  a  church,  by  a  proper 
officer,  to  keep  some  record  of  its  acts.  And  the 
court  must  take  notice  of  a  usage  so  general  as 
that  of  a  church  to  keep  a  record,  ib. 

42.  The  church  of  the  sect  called  Shakersi, 
though  not  connected  with  any  society  having  a 
corporate  existence,  is,  nevertheless,  it  seems, 
witnin  the  meaning  and  intent  of  the  statute  mak- 
ing the  deacons  of  Prptestant  churches  so  far 
bcSiee  ^rporate  as  to  take  in  suocesf|ion  donations 


made  to  their  churches,  Ac.  Andtrson  ▼.  Broekp 
3  Greenl.  247.  See  ^«  r.  Township  4,  2  Ham. 
108. 


GITIZEN. 

See  Ai.iEff. 

1.  By  the  second  section  of  the  fourth  article  of 
the  constitution  of  the  United  States,  which  pro- 
vides that  **  the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states,"  the  privilege  or  ca- 

{lacity  of  taking,  holding,  and  conveying  lands 
ying  within  any  of  the  united  States  is  conferred 
on  all  citizens  of  the  United  States,  in  the  same 
manner  that  it  is  possessed  by  a  citizen  of  the  state 
where  the  land  lies.  WardY.  Morris,  4  Har.  ^ 
M'Hen.  341. 

2.  A  limited,  and  not  a  fuU,  operation  is  to  be 
given  to  these  words  in  the  constitution :  They  do 
not  mean  the  right  of  election,  of  being  elected, 
or  of  holding  offices.  They  mean  that  the  citizens 
of  all  the  states  shall  have  the  peculiar  advantage 
of  acquiring  and  holding  real  as  well  as  personal 
property,  and  that  such  property  shall  be  protected 
and  secured  by  the  laws  or  the  state,  in  the  same 
manner  as  the  property  of  the  citizens  of  the  state 
is  protected.  They  mean  that  such  property  shall 
not  be  liable  to  any  taxes,  or  burdens  to  which  the 
property  of  the  citizens  of  the  state  is  not  subject. 
Campbell  v.  Morris,  3  Har.  &,  M'Hen.  554.  See 
also  Murray  v.  M'Carty,  2  Munf.  398. 

3.  The  Kentucky  sUtute  of  1808,  limiting  ac- 
tions by  persons  held  in  slavery,  does  not  violate 
this  part  of  the  constitution.  Amy  v.  Smith,  1 
Litt.  326. 

4.  Nor  does  the  Maryland  attachment  law  of 
1795.     CampbeU  v.  Morris,  3  Har.  &  M'Hen.  535. 

5.  It  seems  that  no  one  can  be  a  citizen  of  a 
state,  under  this  article  of  the  constitution,  who  ie 
not  entitied,  on  the  terms  prescribed  by  the  insti- 
tutions of  the  state,  to  all  the  rights  ana  privileges 
conferred  by  those  institutions  upon  the  highest 
classes  of  society.  Amy  r.  Smith,  1  Litt.  334.  See 
also  1  Bailey,  215. 

6.  Free  negroes  and  mulattoes  are  not  such  citi- 
zens as  were  contemplated  by  this  article  of  the 
constitution.    1  Litt.  334. 

7.  Before  the  adoption  of  the  constitution  of  the 
United  States,  each  state  had  a  right  to  make  citi- 
zens of  such  persons  as  it  pleased ;  but  as  that 
constitution  does  not  authorize  any  but  white  per- 
sons to  become  citizens  of  the  United  States,  it 
creates  a  presumption  that  no  state  had  made  per- 
sons of  color  citizens ;  and  this  presumption  will 
stand  until  repelled  by  positive  testimony,  ib.  See 
Crandall  v.  State,  10  Gonn.  340. 

8.  A  corporation  aggregate  is  not  a  citizen. 
Bank  of  United  States  v.  Deveaux,  5  Granch,  86. 

9.  A  citizen  of  the  United  States,  residing  in 
any  state  of  the  Union,  is  a  citizen  of  that  state. 
Oassies  v.  Ballon,  6  Pet.  761.  See  also  Prentiss  v. 
Barton,  1  Brock.  391.  Rogers  v.  Rogers,  1  Paige, 
183.  ButUr  v.  Famsworth,  4  Wash.  G.  G.  103 
Catlett  V.  Pacific  Insurance  Company,  Paine.  594. 

10.  The  inbabitanU  of  the  District  of  Golumbia 
ceased  to  be  citizens  of  the  states  of  Vir^nia  and 
Maryland,  respectively,  by  its  separation  from 
those  states.    Reily  v.  Lamar,  2  Granch,  344. 

11.  A  temporary  absence  will  not  divest  a  man 
of  the  character  of  a  citizen  of  the  stale,  &c.,  to 
which  he  may  belong.  There  most  be  a  removal, 
with  an  intention  to  lay  aside  that  character;  and 
he  must  actually  join  himself  to  some  other  com- 
munity. Per  Cabell,  J.  2  Munf  397.  See  also 
Case  V.  Clarke,  5  Mason,  70.  Cooper  v.  Galbraith 
3  Wash.  C.  G.  546.    5s«l  Litt.  265.  3  Marsh.  549 
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12.  He  who  remoTes  to  a  .forei^  country,  lei- 
tles  hiaueif  there,  «nd  engmgee  in  the  trade  of 
that  country,  thereby  exhibits  such  proof  of  an 
intention  to  reside  there  as  to  stamp  him  with  tlie 
national  character  of  that  country.  The  Venus,  8 
Cranch,  279. 

13.  The  amaui*  manendi  is  the  chief  pointi  and 
courts  will  adopt  reasonable  rules  of  e?idence  as 
to  the  fiust  of  intention,  ib. 

14.  A  naturalixed  citizen,  who,  for  the  purposes 
of  trade,  returns  to  his  native  country  in  time  of 
peace,  but  with  the  intention  of  returning  to  his 
adopted  country,  and  remains  in  his  native  country 
twelve  months  after  war  between  the  two  coun- 
tries, for  the  purpose  of  closing  his  business,  and 
engages  in  no  new  commercial  transactions  With 
the  enemy,  and  t|ien  returns  to  his  adopted  coun- 
ter, gains  a  domicil  in  his  native*  country.  The 
lyitues,  8  Cranch,  335. 

15.  It  seems  that  a  native  citizen  of  the  United 
States  who  emigrated  to  a  neutral  country,  and 
acouired  a  domicil  there,  before  war  was  declared, 
ana  afterwards  returned  to  the  United  States  dur- 
ing the  war,  and  reacquired  his  native  domicil, 
became  a  redintegrated  American  citizen,  and 
could  not  subsequently,  during  the  war,  acquire  a 
neutral  domicil  by  emigrating  tn  such  neutral 
country.     Tke  Dot  Hermanot,  2  Wheat  98. 

16.  An  American  citizen  may  acquire,  in  a  for- 
eign country,  the  commercial  privileges  of  a  domi- 
cil; and  if  he,  by  his  own  act,  becomes  a  subject 
of  the  foreign'  power,  he  is  thereby  placed  out  of 
the  protection  of  tl|e  United  States  while  in  the 
foreign  country,  though  he  may  not  thereby  be 
protected  from' punishment  for  crimes  committed 
against  the  United  SUtes.  Murray  v.  Tkt  Charm- 
ing: Betsy,  2  Cranch,  VJO. 

See  DomciL.    Ihdiahs. 
Of  citizens  who  may  sue  in'  the  courts  of  the 
United  States.  — See  Courts. 


Crrr  court,   see  courts.  Cbarlkston,  II. 


CITY  OF  WASHINGTON. 

1.  In  the  sale  of  lots  in  the  citv  of  Washington, 
the  lots  are  not  chargeable  for  their  proportion  of 
the  internal  alley  laid  out  for  the  benefit  of  those 
lots,  though  it  nas  been  the  practice  so  to  charg^e 
them,  and  though  purchasers  have  always  acqui- 
esced.   Prati  V.  lav,  9  Cranch,  456. 

2.  Though  a  purchaser  has  received  a  convey- 
ance according  to  this  practice,  without  objection, 
he  does  not  thereby  acquire  a  fee  simple  in  such 
proportion  of  the  alley,  and  may,  in  e<]uity,  re- 
cover back  the  purchase  money  paid  by  him  there- 
for, ib. 

3.  If  a  purchaser  of  ci^  lots  stipulates  to  build, 
within  a  given  time,  a  house  on  every  third  lot 
purchased,  or  in  that  proportion,  and  receives  con- 
veyances for  the  greater  part  of  the  lots,  yet  he  is 
not  bound  to  build  in  proportion  to  the  lots  con- 
veyed, unless  he  receive  a  conveyance  of  all  the 
lotB.  t^. 

4.  It  is  not  necessary  that  the  assessors*  original 
lists  should  be  shown  in  evidence  to  prove  the 
assessment  of  taxes  on  real  estate  in  the  city ;  the 
official  tax  books  of  the  corporation,  made  up  by 
the  register  from  the  original  returns  of  the  as- 
sessors laid  before  the  court  of  appeals,  are  evi- 
dence.   Ronkendarfv.  Taylor,  4  Pet.  349. 

5.  In  trying  the  title  to  land  sold  for  taxes,  it  is 
not  necessary  to  prove  the  regular  appointment  of 
the  assessors,  tb. 

6.  Part  of  a  lot^ay  be  sold  for  taxes  which  have 
MoriMd  on  such  part,  ib. 


7.  Where  a  lot  that  is  taxed  belongs  to  two 
tenants  in  common,  and  the  assessment  is  and* 
by  a  valuation  of  each  half  of  the  lot,  and  one  teA* 
ant  pays  his  tax,  the  sale  of  the  interest  of  the 
other  tenant  for  his  tax  is  valid,  ib, 

8.  An  advertisement,  in  such  case,  of  "  half  of 
lot  No.  4,  in  square  No.  491,"  is  not  such  a  de* 
seription  as  is  required  by  the  statute  which  directs 
*'  the  number  of  the  lots,  the  number  of  the  square 
or  squares,  or  other  sufficient  or  definite  descri|^ 
tion  of  the  property  selected  for  sale,  to  be  stated 
in  the  advertisement."  ib. 

9.  In  the  statute  which  provides  that  real  propi 
erty,  in  Washington,  on  which  two  or  more  years^ 
taxes  shall  be  due  and  unpaid,  may  be  sold,  dec, 
there  is  a  distinction  between  a  general  and  « 
special  tax.  For  payment  of  a  general  tax,  prop- 
erty may  be  sold  as  soon  as  two  years*  taxes  are 
due ;  but  for  payment  of  a  special  tax,  property 
cannot  be  sold  till  two  years  after  the  second  yearV 
tax  is  due;   and  this  whole  period  roust  elapse 

"before  the  advertisement  for  sale  is  published.  A. 
See  Collector,  62. 

10.  The  appropriation,  by  the  original  propria* 
tors  of  the  land  on  which  the  city  is  butu,  ef  cer- 
tain squares,  dbc.,  for  public  uses,  did  not  carry 
with  it  an  implied  obligation  that  they  should  for- 
ever remain  dedicated  to  those  uses,  and  no  other. 
Hence  the  heirs  of  those  proprietors  were  held  to 
have  no  claim  on  the  United  States  or  the  city,  in 
consequence  of  such  squares,  Slo.,  being  otherwise 
appropriated  under  an  act  of  congress  authorizing 
the  city  corporation  to  drain  the  grounds  in  and 
near  certain  public  reservations,  to  improve  and 
ornament  certain  parts  thereof,  and  to  lay  ofi*  a 
part  thereof  in  building  lots,  sell  the  same,  aad 
apply  the  proceeds  to  those  objects,  and  afterwardi 
to  enclosing,  plantiuj^,  and  improving  other  reser- 
vations, builcling  bridges,  See,  Fan  Jfess  v.  City 
of  Washington  and  United  States,  4  Pet  232. 

11.  By  cnarter,  the  corporation  of  the  city  was 
empowered  to  authorize  the  drawing  of  lotteries 
for  effecting  certain  improvements,  on  certain 
terms.  Held  that  the  corporation  was  liable  to  the 
holder  of  a  ticket  in  a  lottery,  so  authorized,  for 
the  prize  drawn  against  its  number,  though  the 
managers,  appointed  by  the  corporation,  were  em* 
powered  to  sell,  and  haid  sold,  the  eiftire  lottery  to 
an  individual  for  a  gross  sum,  and  he  had  agreed 
to  execute  the  details  of  the  scheme  as  to  the  sale 
of  tickets,  the  drawings,  and  the  payment  of 
prizes.  Clark  v.  Corporation  of  Washmgion,  12 
Wheat  40.    See  Bono,  589. 


CLERKS  AND  PROTHONOTARIES  OF 

COURTS. 

I.  Appointment  and  Removal. 
II.  Powers,  Duties,  Liabilities,  Fees,  dtc. 

1.   Appointment  and  Removal, 

1.  By  the  constitution  of  Mississippi,  '<eeck 
court  snail  appoint  its  own  clerk,  who  shall  hoM 
his  office  dunng  good  behavior,  but  shall  be  re- 
movable thereftom  for  neglect  of  duty,  or  misde- 
meanor in  office,  by  the  supreme  court ;  *'  and  a 
clerk  can  be  removed  in  no  other  manner.  Rmn^ 
nets  V.  State,  Walker,  146. 

2.  An  act  of  the  legislature,  abolishing  the  office 
of  clerk  of  the  probate  court,  and  directing  the 
judge  of  that  court  to  perform  the  duties  remiired 
of  the  clerk,  was  held  to  be  unconstitutional  and 
void,  ib, 

3.  A  clerk  of  the  court  of  common  pleas,  in 
Ohio,  must  be  appointed  by  the  ac't  of  the  oouity 
in  open  court ;  and  the  appointment  mus^  be  en< 
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leied  on  the  minutes.  Bat  «n  order  appointing  a 
elofk  may  be  rescinded  before  his  bono  is  accept- 
od,  the  oath  administered,  &c.  State  y.  Uamilton, 
7  Ham.  (Part  Ist,)  143. 

4.  Where  the  judges  of  the  general  court  of  Vir- 
ginia appoint  a  clerk  of  a  district  court,  in  vacation, 
their  certificate  that  he  "  is  appointed  clerk,'*  ^^., 
signed  and  sealed  b^  a  majoritv  of  them,  without 
styling  tbemselTes  judges  of  that  court,  is  a  sulB- 
eient  commission,  and  need  not  run  in  the  name 
of  the  commonwealth,  nor  mention  that  the  Ta- 
ccncy  happened  between  term  and  term,  nor  state 
Ihe  tenure  of  the  office.  Dew  v.  Judges,  ^:  3 
H.  A  M.  1. 

5.  A  judge,  in  South  Carolina,  has  authority  to 
appoint  a  clerk  dto  tempore  of  the  court  of  ses- 
sions.   State  Y.  TruU,  2  Const.  Rep.  766. 

6.  By  the  constitution  of  Kentucky,  ^'eaoh 
court  shall  appoint  its  own  clerk,  who  shall  hold 
his  office  during  good  behavior,  and  no  person 
shall  be  appointed  clerk,  only  pro  temporSf  who 
shall  not  produce  to  the  court  appointmg  him  a 
certificate  from  the  judges  of  the  court  of  appeals, 
that  he  has  been  examined,  &c.,  and  that  they 
judge  him  well  qualified.**  &c.  When  one  pro- 
ances  such  certificate  of  his  qualification  as  clerk, 
,be  cannot  be  appointed  clerk  pro  tempore.  Such 
limitation  of  his  office  is  unconstitutional,  and  if 
he  be  so  ap]M>inted,  he  shall  hold  the  office  during 

r  behavior.    SUmestreet  v.  Harrison,  5  Utt 

7.  If  a  court  appoint  a  clerk,  supposing  the  office 
to  be  vacant,  when  it  is  not,  a  writ  oferror  does 
not  lie  to  the  court  of  appeals,  as  the  act  is  execu- 
tive, and  not  judicial.  Taylor  v.  CommonweaUkf 
3  J.  J.  Marsh.  401.  The  remedy,  in  such  case,  is 
either  a  9110  warranto,  a  mandamus  to  restore  the 
other  party,  or  an  action  for  disturbance,  or  for 
the  fees  reoeived  by  the  appointee,  ib. 

8.  The  inferior  courts  in  Kentucky  have  no 
power  to  remove  their  clerks,  ib. 

9.  If  the  act  of  a  clerk  be,  (as.it  may  be,)  per 
se,  a  breach  of  good  behavior,  the  motive  will  not 
be  investigated.  He  will  be  removed.  Common^ 
wealth  V.  Chambers,  1  J.  J.  Marsh.  190. 

10.  The  Georgia  sUtnte  of  December  16, 1806, 
amending  the  constitution  of  the  state,  in  the 
nanner  prescribed  by  the  15th  section  of  the  4th 
article  of  that  constitution,  and  directing  that 
elerks  of  courts  **  should  be  elected  on  the  same 
day  as  pointed  out  by  law  for  the  election  of  other 
•ounty  officers,"  i.  e.  biennially,  did  not  vacate  Ihe 
commissions  of  clerks  appointed  under  the  con- 
stitution, which,  before  tlie  amendment,  provided 
that  they  should  **  continue  in  office  dunng  g6od 
behavior."  Ex  parte  Clerk  of  Camden  County, 
Charit.  191.    See  State  v.  ffhiU,  Charlt.  123. 

11.  A  letter  to  the  court  from  their  clerk  de- 
claring his  intention  to  resign  his  office  at  the 
next  term,  and  giving  them  notice  to  prepare  to 
choose  another  at  that  time,  as  he  shall  not  con- 
tinue in  office  after  that  day,  is  such  a  resignation 
as  authorizes  the  court  to  appoint  a  clerk,  at  that 
tcvm,  to  execute  his  duties  immediately  after  the 
term  ends.    Smith  v.  Dyer,  1  Call,  562. 

12.  In  South  Carolina,  a  clerk  may  be  removed 
from  office  by  the  senate  on  impeachment ;  and 
tbe  courts  of  law  will  not  review  the  proceedings. 
Suue  V.  O'DriseoU,  2  Const.  Rep.  713. 

13.  Under  the  Tennessee  statute  of  1811,  the 
county  courts  have  authority  to  remove  their 
clerk,  at  the  instanpe  of  his  sureties,  if  he  do  not 
conform  to  the  requisitions  of  that  statute.  Emms 
V.  Justices,  ^.  3  Hay  w.  26. 

14.  Tbe  appointment  of  a  clerk  for  a  given 
period  of  time  does  not  constitate  him  clerk  during 
good  behavior,  nor  deprive  the  court  of  the  power 
to  elect  one  under  the  5^  ^de  of  the  coitstitu- 


tion,  section  10,  and  of  tbe  statute  of  1798,  0.  3 
State  V.  Turk,  Mart.  &  Yerg.  2d7. 

15.  Information  in  nature  of  ^uo  warranto  is  not 
the  proper  remedy  in  a  controversy  between  a 
clerk  holding  a  pro  tern,  appointment,  and  one 
duly  elected,  ib. 

16.  By  the  statute  of  1817,  the  county  court 
may  remove  their  clerk,'aDd  appoint  another,  for 
not  paying  over  moneys  collected  by  him  for  the 
use  of  the  state  for  taxes  on  lawsuits,  &.C.,  where 
the  clerk's  default  is  apparent  from  his  admission 
in  court.  Such  default  need  not  be  proved  by 
conviction  on  indictment.  Hardin .  County  Court 
V.  Hardin,  Peck,  291.  S.  P.  Sevier  v.  Justices, 
^.  Peck,  334. 

17.  If  a  clerk  do  not  produce,  at  Uie  term  re- 
quired, the  receipt  of  the  treasurer,  for  moneys 
collected  by  him,  he  may  be  removed  at  that  terra. 
But  he  cannot  be  legally  removed,  unless  he  have 
notice  of  the  intended  motion  to  remove ;  and  if 
he  have  not  such  notice,  and  be  not  present,  when 
removed,  he  will  be  restored.  Sevier  V.  Justices, 
ire.  Peck,  334. 

18.  The  clerkship  being  a  freehold,  the  p^^t;  .s 
entitled  to  a  trial  bv  jury,  before  he  can  be  re- 
moved therefrom,  if  he  demand  such  trial,  ib. 

19.  A  writ  of  error  lies  to  the  circuit  court  from 
the  sentence  of  removal  of  a  clerk  of  a  county 
court  ib. 

20.  The  Alabama  statute  of  1819  enacts  '<  that 
all  charges  against  clerks  for  misbehavior  in  office 
shall  be  exhibited  to  the  court  in  writing,  and  the 
court  shall  direct  the  facts  to  be  tried  by  a  jury ; 
and  on  conviction  thereof,  such  clerk  shall  be 
fined  or  removed  from  office,  as  the  court  of  which 
he  is  clerk  shall  think  proper.**  Since  this  statute, 
a  clerk  cannot  be  removed,  unless  charges  are  so 
exhibited,  and  the  facts  found  by  a  jury — even 
for  contumacy  in  the  face  of  the  court.  Callahan 
V.  State.  2  Stew.  &  Port.  379. 

21.  The  charjBres  should  be  exhibited  by  the 
state,  throuffh  its  prosecuting  officers,  ib.  The 
judgment  of  the  circuit  court,  removing  a  clerk, 
may  be  examined  in  the  supreme  court,  by  writ 
of  error,  ib. 

22.  A  clerk,  appointed  under  the  North  Carolina 
statute  of  1806,  nas  an  estate  in  his  office ;  and 
though  the  legislature  may  destroy  the  office,  and 
of  course  his  estate  in  it,  yet  the  statute  of  1832, 
which  continues  the  office,  but  transfers  the  estate 
in  it  to  another,  is  unconstitutional  and  void.  Hoke 
V.  Henderson,  4  Dev..!- 

23.  But  where  one  was  elected  clerk  of  the  su- 
perior court  of  North  Carolina,  under  the  statute 
of  1^22,  and  at  the  proper  time  tendered  bis  bonds, 
which  were  accepted  by  the  court,  and  he  was 
inducted  into  office,  while  the  former  clerk  was  in 
court,  cognizant  of  the  proceedings,  and  did  not 
object  thereto,  but  surrendered  the  office  and  rec- 
ords to  the  new  clerk,  and  retired  from  perform- 
ance of  the  duties  of  tlie  office  for  a  vear  thereaf- 
ter ;  it  was  held  that  the  old  clerk  had  surrendered 
his  office  to  the  court,  and  thai  the  new  cleik  was 
rightly  inducted  into  office.  Williams  v.  Somers 
1  Uev.  &.  Bat.  61. 

24.  So  where  a  clerk  elected,  prior  to  the  stat- 
ute of  18^,  during  good  behavior,  was  in  court 
when  a  person,  elected  under  that  statute,  was 
admitted  as  clerk,  and  made  no  objection  to  the 
court  against  such  admission,  but  surrendered  the 
books,  &c..  to  the  new  clerk,,  and  neglected  to 
tender  his  bonds,  which  he  was  by  law  bound  to 
renew  at  that  term.  Dickens  v.  Justices,  1  Dev. 
&  Bat.  406. 

25.  The  offices  of  deputy  clerk  of  a  county 
court  and  of  justice  of  the  peace  are  incompaUble, 
in  Virginia.  Amaru  v.  Justices,  fyc,  2  Virg.  Cas. 
523. 
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26.  llie  office  of  paymaster  of  the  army  of  the 
United  States  is  incompatible  with  that  of  clerk 
of  a  county  court  of  Kentucky,  and  acceptance 
of  the  former,  per  st,  vacates  the  latter.  Taylor  v. 
ComvMnweaithj  3  J.  J.  Marsh.  401. 

S27.  But  the  acts  of  the  clerk,  after  such  accept- 
ance, are  ^id ;  he  bein^  clerk  de  faeto,  ib.  So 
of  the  acts  of  a  deputy  clerk,  though  he  has  not 
taken  the  oath  of  office  prescribed  by  statute. 
Commonwealth  ▼.  Arnoldy  3  Litt.  309. 

26.  The  North  Carolina  statute,  which  requires 
clerks  to  renew  their  bonds  annually,  does  not 
make  their  offices  annual  appointments,  but  gives 
cumulative  securities  for  the  performance  of  their 
official  duties.    Judges  v.  Bryan,  3  Dev.  451. 

29.  Under  the  tenth  section  of  the  fourth  article 
of  the  constitution  of  Kentucky,  which  declares 
that  clerks  "  shall  be  removable  for  breach  of 
good  behavior  by  the  court  of  appeals  only,  who 
shall  be  judges  of  the  fiict  as  well  as  of  the  law," 
proceedings  for  the  removal  of  a  clerk  can  be  in- 
stituted only  for  his  misconduct  in  office.  Comf 
momoeaUh  v.  Barnf^  Hardin,  2!^. 

30.  The  proceedmgs  must  be  instituted  by  leave 
of  the  court,  on  probable  cause  shown,  and  must 
be  carried  on  by  the  attorney  general,  in  the  name 
of  the  commonwealth,  ih, 

31.  The  mere  want  of  qualification  to  be'  ap- 
pointed, or  to  hold  the  office  of  clerk,  is  not  a 
ground  of  prosecution  '*  for  a  breach  of  good  be- 
havior."    CommonweaUh  v.  Lancaster y  5  Litt.  161. 

32.  In  a  prosecution  against  a  clerk,  for  the  pur- 
pose of  removing  him,  the  charges  against  nim 
must  be  specifiea;  and  he  cannot  be  removed  for 
any  offence  not  specified ;  but  evidence  of  facts 
not  specified  may  be  received  for  the  purpose  of 
showing  the  intention  of  an  act  charged  to  have 
been  done.     CommonweaUh  v.  Arnold,  3  Litt.  308. 

3.3.  A  mere  overcharge  by  a  clerk,  not  made 
corruptly, is  not  a  cause  for  removing  him.  Aliter, 
if  he  permit  a  replevin  bond,  returned  into  his 
office,  to  be  alterea  ;  or  if  he  erase  the  name  of  a 
person  returned  by  the  sheriff  on  a  panel  of  grand 
jurors.  CommonweaUh  v.  Barry,  Hardin,  229.  See 
also  Commonwealth  v.  Chambers,  1  J.  J.  Marsh.  108. 

34.  Exactihff  fees  for  services  before  they  have 
been  performed,  if  not  done  with  a  corrupt  motive, 
is  not  a  sufficient  cause  for  removing  a  clerk. 
Commonwealth  v.  Arnold,  3  LiU.  309. 

35.  Nor  his  refusal  to  obey  a  statute  of  which 
he  reasonably  doubts  the  constitutionality,  ib. 

36.  Nor  his  permitting  a  person  to  act  as  deputy 
clerk,  who  has  not  taken  the  oath  of  office,  if  he 
do  so  under  an  honest  belief  that  it  is  proper,  and 
no  injury  to  any  one  is  thereby  caused,  ib. 

37.  The  charges  against  a  clerk,  prosecuted  for 
breach  of  good  behavior,  must  be  supported  by 
affidavit,  before  they  can  be  filed ;  and  the  sum- 
mons against  him  should  recite  the  charges  at 
length.     Commonwealth  v.  Rodes,  1  Dana,  ^5. 

38.  The  information  against  a  clerk  must  state 
the  charges  specifically ;  and  it  cannot  be  amended 
by  adding  new  charges,  ib. 

39.  On  the  trial  of  a  clerk  for  misbehavior,  he 
must  be  acquitted,  unless  a  majority  of  the  judges 
concur,  as  well  as  to  the  cause  for  whicn  he  is  to 
be  removed,  as  in  the  propriety  of  a  sentence  of 
romoval.  ib. 

40.  Collecting  taxes  in  specie,  and  paying  in 
Commonwealth  s  Bank  notes,  is  not  a  g/bundfor 
removal ;  nor  is  a  procuring  of  his  office,  by  hiring 
his  predece«sor  to  resign,  an  act  upon  which  a 
prosecution  for  breach  of  good  behavior  in  office 
can  be  founded.  i&. 

41.  A  clerk, 'prosecuted  for  breach  of  good  be- 
havior, will  be  required  to  produce  any  bdoks  and 
papers  belonging  to  his  office,  which  may  be  neces- 
sary ai  evidence,  ik. 


42.  The  sUtute  of  Illinois  requires  tkat  th« 
cause  of  the  removal  of  a  clerk  of  county  coo^ 
missioners  shall  be  stated  on  the  records" of  the 
court ,  and  if  the  cause  be  not  there  stated,  a  mois- 
drnnus  will  issue  to  compel  the  court  to  restore 
hioi.   Street  v.  CouMty  Commissiontrs,  I  Breese,  25. 


II.  Powers,  Duties,  LtabiUties,  Fees,  &c. 

Clerks'  liabilities,  &c.,  on  their  official  bonds  — • 
See  BosD,  II.  (g.) 

43.  Authority  given  to  clerks,  by  rule  of  tte 
supreme  court  of  Tennessee,  "  with  the  assent  of 
the  bar  "  —  See  5  Hay  w.  65.  60. 

44.  The  taking  of  a  guardian's  bond,  in  Vir- 
ginia, is  not  a  ministerial,  but  a  judicial  act ;  and  U 
IS  not  for  the  clerk,  but  for  the  court,  to  judge  of 
the  sufficiency  of  the  security.  Page  v.  Taylor^ 
2  Munf.  492. 

45.  Where  a  judgment  is  reversed  in  the  supreme 
court,  and  no  vaure  de  novo  is  awarded,  the  pro- 
thonotary  of  that  court  cannot  direct  the  prothoa- 
otary  of  the  court  below  to  issue  execution.  Moom 
V.  Porter,  13  S.  <k  R.  100. 

46.  A  clerk  has  no  authority  to  insert,  in  a  bilf 
of  fees',  a  charge  for  sheriflb  commissions,  whea 
the  sheriff  himself  makes  no  such  charge  in  his 
return.  Bryan  v.  Buekmaster,  I  Breese,  Appz. 
22. 

47.  Clerks  have  no  power,  in  Kentucky,  tq  le^ 
ceive  proof  or  take  acknowledgment  of  deeds  after 
the  lime  within  which  the  law  requires  the  projof 
or  the  aeknowledgnfent  to  be  made.  Lyne  t. 
Bank  of  Kentudtv,  5  J.  J.  Marsh.  558. 

48.  In  New  Jersey,  the  clerk  of  a  county  may 
exemplify  transcripts  from  the  dockets  of  deceasea 
justices  which  are  deposited  in  his  office.  Wood- 
ruff  V.  Woodruff,  1  South.  375. 

49.  A  clerk  has  no  authority  to  certify  a  fact 
under  the  seal  of  the  court.  His  duty  is  to  grant 
exemplifications.  Hammond  v.  Jfoms,  2  Har.  A 
J.  132.    See  also  14  Pick.  448. 

50.  The  clause  in  the  constitution  of  New 
Hampshire,  that  "  no  clerk  shall  act  as  an  attor- 
ney, or  be  of  counsel,  in  any  cause  in  the  court  of 
which  he  is  clerk,  nor  shafl  draw  any  writ  oriffi- 
natingacivil  action,"^  is  held  not  to  prohibit  tni 
clerk  of  the  common*  pleas  in  one  county  firom 
making  a  writ  returnable  in  another  county.  Csr- 
Ude  v.  Dodge,  5  N.  Hamp.  386. 

51.  In  Kentucky,  clerks  are  authorized  to  five 
out  copies  of  the  records  of  their  offices ;  and  it  ia 
not  necessary  that  the  seal  of  the  court  should  be 
attached  to  such  copies  to  render  them  admissibfe 
in  evidence.    Rowland  v.  M*Gu,  4  Bibb,  439. 

52.  The  clerks  of  the  county  courts  are  not  re- 
quired by  law  to  certify  to  the  auditor  the  failure 
of  the  sheriff  to  give  bond  for  the  revenue.  Cmm- 
monweftUh  v.  Crai^,  6  Monr.  45. 

53.  But  it  is  their  duty  to  return  to  the  auditor 
a  copy  of  the  sheriff's  bond.  On  a  motion  against 
a  clerk  for  not  so  doing,  he  must  have  notieo 
thereof  served  on  him.  Where,  however,  he  ob- 
tains a  reversal  of  the  iudgment  against  him,  qa 
such  motion,  for  want  or  due  notice,  it  is  safficieBt 
to  warn  him  to  appear  and  defend  when  the  case 
is  remanded.  Hockaday  v.  Commomoeiaiihf  4 
Monr.  13. 

54.  It  is  the  clerk's  duty  to  tax  costs,  for  which 
judgment  is  rendered,  subject  to  the  revision  of 
the  court.  He  ma^  tax  the  claim  of  a  witne« 
without  swearing  him  ;  and  if  he  swear  him,  he 
may  nevertheless  correct  his  claim.  EUisom  Y. 
Stevenson^  6  Moor.  271. 

55.  The  deputy  clerk  has  the  same  authority  as 
the  principal,  and  may  swear  a  witness  as'  to  hie 
claim,  tax  costs,  &c.,  without  being  specially  em 
powered  by  the  court,  ib. 
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56.  A  deputy  clerk  maj  subscribe  the  nvne  of 
his  principal.  Trivlett  v.  Gittf  7  J.  J.  Marsh.  440. 
See  Cbrtiorari,  ^7.    Appeal,  481. 

57.  The  clerk  of  the  circait  court,  in  Tennessee, 
may  appoint  a  deputy  by  parol^  and  may  discharge 
his  mmisterial  duties  by  such  deputy ;  but  he  is 
responsible  for  his  deputy's  acts.  Bonds  v.  States 
Mart.  &  Terg.  143. 

58.  In  South  Carolina,  the  clerk  exercises  a  ju- 
dicial power  in  taxing  costs ;  and  an  appeal  lies 
from  his  judgment  to  me  circuit  court.  tViUUtms 
t.  Jtnus,  2  mil,  555. 

59.  He  may  revise  and  amend  the  taxation  of 
costs,  without  pn  order  of  court,  at  any  time  be- 
fore the  proceedings  are  recorded  :  after  that,  his 
power  ceases,  and  the  taxation  can  be  amended 
only  under  an  order  of  court,  ib. 

w.  A  clerk,  who  fails  to  pay  into  the  treasury 
the  taxes  received  by  him  on  law  process,  is  liable 
to  the  statute  penalty,  though  he  may  have  ac- 
counted for  the  same  with  the  auditor.  Steptoe  y. 
J%e  Auditor,  3  Rand.  221. 

61.  On  a  motion  against  a  clerk  for  such  penal- 
ty, he  may  defend  nimself  by  showing  that  he 
used  due  diligence  to  have  his  account  compared, 
&^.,  by  a  commissioner  of  the  revenue,  and  was 
prevented,  by  such  commissioner's  default,  from 
obtaining  a  quietus.  If  He  fail  to  make  such  de- 
fence, without  a  sufficient  excuse,  he  cannot  ob- 
tain relief  in  equity,  on  the  same  ground.  The 
.Auditor  V.  Nicholas^  2  Munf.  31. 

62.  It  is  not  the  duty  of  the  clerk  of  the  supreme 
court  of  Ohio  to  deliver  its  mandates  to  the  com- 
mon pleas,  but  to  the  party  interested,  if  he  call 
lor  them.  Nor  has  he  authority  to  issue  execution 
upon  mandates,  unless  upon  the  order  of  the  com- 
mon pleas.    Levin,  v.  HanU^,  Wright,  588. 

63.  If  there  be  an  open  judgment  on  the  rec- 
ords, the  clerk  has  no  power  to  examine  and  judge 
of  evidence  of  payment  thereof,  and  refuse  exe- 
cution.   Patterson  v.  WUkins,  Wright,  501. 

64.  A  clerk  commits  a  breach  of  his  bond,  if  he 
fails  to  insert  in  a  transcript  of  a  record  any  thing 
properly  belonging  to  it.  CommontDe<Uth  y.  Cham- 
bers, 1  Dana,  12. 

65.  If  a  clerk  issue  a  set.  fa.  for  too  small  a 
sum,  and  judcrment  be  entered,  after  an  appear- 
ance by  the  {uaintifT,  and  execution  issue  for  the 
sum  mentioned  in  the  sd,  fa.»  the  plaintiff  may 
recover,  against  the  clerk,  the  aifference  between 
the  true  sum  and  Uiat  for  which  the  set.  fa.  was 
issued.  Russell  v.  ClatOon,  3  Call,  41.  See  Mon- 
roe v.  Webb,  4  Munf.  7^. 

66.  A  clerk  is  not  responsible  for  money  paid  to 
his  deputy,  without  the  intervention  of  tne  court, 
by  a  defendant  who  is  sued.  AUiery  if  the  money 
be  paid,  in  like  manner,  to  himself.  Stuart  y. 
Madison,  1  Call,  481. 

67.  A  clerk  has  no  official  authority  to  receive 
money  in  civil  cases,  except  when  it  is  paid  into 
court  on  a  plea  of  tender,  or  on  leave  of  court. 
Mazyck  y.  MEwen,  2  Bailey,  28.  Of  course,  if  he 
receive  money  of  a  defendant  after  judgment  ren- 
dered, his  receipt  is  no  discharge,  ib.  See  Boiri>,404. 

68.  In  a  foreign  attachment,  the  prothonotary 
of  the  court  informed  the  officer  that  special  bail 
had  been  entered,  and  thereupon  the  goods  were 
redelivered, by  the  officer,  to  the  garnishee;  but 
special  bail  was  not  in  fact  acknowledged  until 
four  months  afterwards,  and  ultimately  proved  to 
be  insufficient.  Held  that  the  prothonotary  was 
liable  to  the  plaintiff  in  damages.  Work  y.  Hoof^ 
nagle,  I  Teates,  506. 

69.  If  a  clerk  use,  for  his  own  pnrpoees,  money 
deposited  in  his  office,  he  is  answerable  for  the 
full  value  received,  and  interest  thereon,  though 
the  money  may  have  depreciated  before  it  is  called 
for.    MoU  y.  Pettit,  Coxe,  298. 


70.  Fees  of  officers,  jurors  and  witnesses,  re- 
ceived by  a  clerk,  may  he  recovered  from  him,  in 
an  action  of  debt.  Smith  v.  Johnson,  2  South* 
511. 

71.  Under  the  North  Carolina  statute  of  1623, 
for  the  promotion  of  agriculture,  the  clerk  of  a 
county  court,  on  a  sci.  fa.  against  him,  to  show 
cause  for  not  having  made  a  return  on  oath  of  all 
moneys  in  his  hands,  as  clerk,  pursuant  to  tliai 
statute,  may  make  his  excuse  to  the  judge  of  the 
superior  court;  and  the  supreme  court  will  not 
revise  the  decision  of  such  judge  as  to  the  suf- 
ficiency of  the  excuse.  State  y.  Saunders,  4 
Hawks,  198. 

72.  In  Missouri,  the  clerk  of  the  circuit  court 
has  authority  to  issue  execution  on  a  transcript  of 
a  Judgment  of  a  justice  of  the  peace  filed  in  his 
office.     Coonce  v.  Munday,  3  Mis.  373. 

73.  Where  a  county  has  not  provided  a  house 
in  which  to  keep  the  office  of  clerk  of  that  court, 
he  is  entitled  to- office  rent  from  the  county  for  a 
house  furnished  by  himself.  County  of  Boone  y. 
Todd,  3  Mis  140. 

74.  Where  the  clerk  of  the  common  pleas  and 
general  sessions,  in  South  Carolina,  having 'be?n 
reelected  for  a  new  term,  neglects  to  give  a  new 
bond,  the  liability  of  himself  and  sureties  on  his 
old  bond  is,  by  statutes,  extended  to  his  official 
defalcations  durine  his  new  term.  Treasurers  y. 
Lang,  2  Bailey,  4%. 

75.  If  a  clerk  of  the  Virginia  court  of  appeals 
neglect  to  attend  to  his  doty  in  court,  or  if  the 
clerk  of  an  inferior  court  negfect  to  furnish  a  copy 
of  the  record  to  enable  an  appellant  to  prosecute 
his  appeal,  the  court  of  appeals,  after  a  rule  to 
show  cause,  will  animadvert  on  his  conduct.  Cvm- 
TtlontDeaUh  v.  Beekley,  4  Call,  4.         • 

76.  The  statute  of  limitations  does  not  bar  a  mo- 
tion against  a  sheriff  for  clerk's  tickets  placed  in 
his  hands  for  collection.  Lee  v.  Peachy ,  3  Call, 
220.  But  from  length  of  time,  connected  with 
other  circumstances,  the  sheriff's  debt  for  such 
tickets  may  be  presumed  to  have  been  paid.  'Ross 
y.  Darby,  4  Munf.  428. 

77.  Ir  a  clerk  omit  to  set  aside  an  office  judg- 
ment, when  directed  to  do  so  by  the  defendant  s 
attorney,  equity  will  relieve  against  the  omission. 
Mayo  y.  Bentley,  4  Call,  526. 

78.  The  Tennessee  statute  of  1787,  imposing  a 
penalty  on  the  clerk  for  fkiling  to  take  a  bond  to 
secure  the  costs  to  be  recovered  by  the  party  in- 
jured, does  not  preclude  an  action  for  neglect  to 
take  injunction  or  attachment  iKinds,  and  such 
other  bonds  as  are  to  secure  money  or  property 
under  a  fiat  of  the  court.  Pass  v.  DUtreU,  8  Terg. 
470. 

79.  As,  by  the  Kentucky  statute,  it  is  not  required 
that  an  injunction  bond  shall  be  attested  by  the 
clerk,  his  attestation,  though  proper,  is  not  official, 
and  does  not  affect  the  proof  of  its  execution. 
Robards  r.  Wolfe,  1  Dana,  155. 

80.  It  is  the  duty  of  the  clerk  of  the  county 
court,  in  North  Carolina,  to  publish  the  lists  of 
taxables  and  insolvents,  in  the  mode  prescribed  by 
statute,  in  the  state  in  which  they  are  returned  to 
him,  although  they  may  be  incomplete.  Rhodes 
y.  BttM,  2  Dey.  524. 

81.  The  Kentucky  statute,  which  authoriies  the 
circuit  judges  to  quash  illegal  fee  bills,  and  to  fine 
the  clerks  who  issue  them,  is  not  contrary  to  the 
10th  and  11th  sections  of  the  10th  article  of  the 
eonstitution  of  that  state.  Harrison  y.  CkHes,  3 
Litt.  194. 

82.  The  clerk  is  entitled  to  commission*  vpon 
proceeds  of  prize  property,  sold  by  interlocutory 
order,  and  paid  into  court  by  the  marshal.  The 
Avery,  2  Gallis.  306.    See  Admiralty,  266. 

83.  A  clerk  cannot  iseue  an  execution  for  his 
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Tees.  Moore  y.  Porter,  13  S.  &  R.  100.  Qiuere, 
*  whether  a  sheriff  may  levy  a  distreM  for  fees 
charged  aa  due  to  the  deputy  clerk  of  a  court  ? 
Anderson  v.  Bernard,  1  Wash.  186. 

84.  By  the  practice  in  Pennsylvania,  the  pro- 
thonotary  receives  immediate  pigment  for  original 
writs,  writs  of  removal,  subpoenas,  searches  by  the 
parties,  copies  of  papers  in  a  cause,  and  rules  of 
court ;  but  for  other  services,  as  the  entry  of  oyer 
and  special  imparlances,  filing  declarations,  entries 
of  pleas,  and  the  like,  the  costs  abide  the  event. 
Lyon  V.  JlfManue,  4  Binn.  172. 

65.  The  party  for  whom  services  are  done  is 
answerable  to  ilie  prothonotary  for  his  fees,  and 
may  be  sued  therefor  as  for  other  debts.  Moored, 
Porter,  13  8.  A  R.  100.  8.  P.  CaldwM  v.  Jack- 
son, 7  Craneh,  276. 

86.  The  plaintiff  is  liable  for  such  fees,  if  they 
cannot  be  obtained  from  the  defendant.  Per 
Yeates,  J.  4  Binn.  178.  8.  P.  Ewing  v.  Lusk,  4 
Yerg.  469. 

87.  The  plaintiff  in  error,  whether  plaintiff  or 
defendant  below,  is  liable  for  the  fees  on  affirm- 
ance. The  prothonotary,  however,  cannot  resort 
to  the  recognizance  in  the  writ  of  error  for  his 
fees ;  but  the  court,  in  which  such  tecogrnizance 
is  sued,  should  see  that  the  fees  arT  secured,  so 
far  as  they  are  ooveQed  by  the  recognizance. 
Moore  v.  Porter,  13  S.  db  R.  100. 

88.  A  prothonotary  cannot  maintain  an  action 
for  fee*  in  a  cause  that  is  still  pending.  Lyon  v. 
MManus,  4  Binn.  167.  Nor  can  he  cnarge  them 
to  the  attorney  of  a  party,  unless  he  become  secu- 
rity for  coats.    13  8.  db  R.  100. 

o9.  The  clerk  of  the  <^arter  sessions  is  nqt  en- 
titled to  a  fee  for  fumishmg  a  certificate  of  the  at* 
tendance  of  a^itness,  though  the  county  commis- 
sioners refuse  to  pay  the  witness  without  it 
Thomas  v.  County  Commissioners,  8  8*.  &,  R.  64. 

90.  The  clerk  of  the  orphans'  court  is  entitled 
to  a  fee  of  25  eents  for  writing  each  advertisement 
of  sale  ordered  by  the  court,  and  to  the  same  fee 
for  recording  each  draft.    Ramsay  y,  Alexander, 

5  s.  &  R.  aSs. 

91.  Prothonotaries,  registers,  recorders,  and 
clerks  of  the  orphans'  court,  are  not  entitled  to  be 
paid,  by  their  respective  counties,  for  office  rent 
or  fuel,  prior  to  the  erection  of  the  public  offices, 
nor  for  fuel  since  they  were  erected.  Lyon  v. 
Adams,  4  8.  d^  R.  443. 

92.  Prothonotaries  are  entitled  to  be  paid  by  the 
countjr  the  expense  of  giving  notice,  by  public 
advertisement,  when  the  acts  of  assembly  and 
journals  come  to  their  hands,  and  also  the  price 
of  the  book  in  which  receipts  are  directed  to  be 
taken  from  each  person  to  whom  they  deliver  a 
copy  of  the  acts  or  journals ;  but  they  are  not  en- 
titled to  any  other  allowance  on  account  of  this 
busiuirfis.  iS, 

93.  And  they  ate  not  entitle  to  fees  for  receiv- 
ing and  filinff  the  returns  of  district  and  general 
elections,  and  transmitting  copies  of  those  returns 
to  the  secretary  of  the  commonwealth;  nor  for 
performing  the  same  services  in  relation  to  tike 
election  of  president  and  vice  president  of  the 
United  States,  ib, 

94.  Nor  to  any  fees  for  filing  the  oaths  of  per- 
sons elected  county  commissioners,  and  for  mak- 
ing out  and  delivering  to.  the  persons  so  elected 
certificates  agreeably  to  law.  Nor  for  entering  the 
appointment  of  auditors  fof  settling  the  public  ac- 
counts of  the  county ;  but  they  are  entitled  to  fbes 
for  filing  the  reports  of  auditors.  Nor  to  any  fees 
for  entering  the  appointments  of  agents  of  the 

general  election  for  the  different  election  districts ; 
ut  they  are  entitled  to  fees  for  giving  notices 
under  seal  to  the  agents  appointed.  t6. 

95.  Nor  can  they  recover  of  the  county  fees  in 
suits  brought  on  forfeited  recognizances,  at  the 


time  when  the  money  recovered  In  sneh  soils 
was  to  be  paid  into  the  treasury  of  the  commoB* 
wealth,  ib. 

96.  Nor  was  the  county  liable  to  prothonotaries 
for  fees  in  such  suits  under  the  act  of  1818,  which 
directed  the  money  to  be  paid  into  the  counfy 
treasury.  CommonweaUk  v.  County  Commissitm' 
ers,  8  8.  &  R.  151. 

97.  In  New  York,  the  clerks  of  oyer  and  termi- 
ner, and  general  sessions  of  the  peace;  are  not  en- 
titled to  compensation  for  ssrrices  rendered  to  the 
public,  except  in  the  city  of  New  York.  Mallurg 
V.  Supervisors  of  Cortland,  2  Cow.  531. 

98.  But  where  the  services  rendered  by  then 
are  specially  for  the  benefit  of  the  county,  they 
constitute  a  part  of  the  contingent  charges  of  the 
county,  and  are  to  be  examined,  settled,  and  al- 
lowed, by  the  supervisor^.  Thus  they  are  entiUed 
to  compensation  for  engrossing  the  minutes  of  the 
courts,  and  copying  and  entering  the  same.  DoubU- 
day  V.  Supervisors  ef  Broome,  2  Cow.  533. 

99.  And  for  sending  notices^  to  judges  and  jus* 
tices,  of  pedlers'  licenses.  They  are  dso  entitled 
to  reimbursement  for  money  advanced  to  pur- 
chase books  for  recording  deeds  and  mortgages. 
Bright  V.  Supervisors  of  Chenango,  18  Johns.  242. 

100.  The  clerks  of  the  courts  in  Tennessee  can- 
not rightfully  tax  a  fee  of  50  cents  for  indorsing  a 
copy  of  the  taxation  of  costs  on  an  alias  execution. 
Rie  V.  Turner,  1  Yerg.  447. 

101.  The  sUtute  of  1831,  c.  14,  does  not  repeal 
the  laws  giving  fees  to  the  clerks  of  the  supreme 
court  for  enrolling  chancery  cases,  whether 
brought  into  that  court  by  appeal  or  otherwise : 
that  statute  applies  only  to  law  cases.  Dibreli  t. 
Eastland,  3  Yerg.  533. 

102.  By  statute  of  1831,  c.  10,  these  clerks  are 
entitled  to  18  cents  per  copy-sheet  for  enrolling 
chancery  cases  determined  in  said  court,  ih. 

103.  A  clerk  is  entitled  to  recover  for  enrol- 
ling  a  bill  of  exceptions,  and  the  proof,  in  a  case 
of  petition  for  divorce,  where  the  petitioner  ex- 
cepts to  the  opinion  of  the  court ;  he  being  bound 
by  law  to  enrol  the  bill  of  exceptions  in  such  case. 
Lucky  V.  Watkins,  8  Yerg.  191. 

104.  In  taxing  the  costs  for  enrolling  the  pro- 
ceedings ill  divorce  cases,  he  should  tax  for  en- 
rolling petitions,  answers,  pleas,  Ac.,  according  to 
the  fees  in  equity ;  and  for  enrolling  the  except 
tions,  according  to  the  taxation  in  law  cases,  ib. 

105.  A  clerk  is  entitled  to  the  same  fee  for  ex- 
amining and  certifying  printed  copies  of  a  will, 
published  by  the  party  applying  for  the  attestation| 
as  for  manuscript  copies  made  out  by  himseU. 
Morrison  v.  Rodes^  7  Monr.  20. 

See  Attoiuiet,  &o.  396. 


COLLATERAL  WARRANTY. 

1.  Collateral  warranty  is  where  the  ancestor  hai 
made  a  warranty  of  land,  which  warranty,  upon 
his  death,  descends  upon  the  heir,  whose  title  to 
the  same  land  neither  is  nor  could  have  been  de- 
rived from  the  warranting  ancestor.  Per  Story, 
J.  1  Sumner,  262. 

2.  By  the  statute  of  4  and  5  Anne,  c.  16,  $  21, 
all  collateral  warranties  of  any  land,  made  after  a 
certain  day,  by  any  ancestor  who  has  no  estate  of 
inheritance  in  possession  in  the  same,  were  made 
void  against  his  heir,  ib, 

3.  'This  statute  of  Anne  has  been  re«nacted  in 
new  York,  4  Kent's  Com.  469,  3d  ed.  j  and  in 
New  Jersey,  Den  v.  Crawford,  3  Halst  106 ;  and 
has  been  adopted,  and  is  in  force  in  Rhode  Island ; 
Sisson  T.  Seabury,  1  Sumner,  235 ;  and  also  in 
Delaware.    Fisher  v.  Raymond,  cited  Barring.  50. 

4.  But  it  is  not  in  force  in  Pennsylvania ;  and 
in  that  stete  collateral  warranty  of  the  ancestor, 
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with  tftflieifliit  real  assets  descending^  to  the  heirs, 
bnra  them  from  recorering  the  lands  warranted. 
Kegteimam  ▼.  Old,  A  Dall.  ]  68.   S.  G.  9  Yeates,  509. 

5.  As  the  descent  of  warranties  is  lefl,  in  that 
•tate^  to  the  common  law,  collateral  warranty  de- 
8cend»  to  the  oldest  son,  who  is  the  common  law 
heir.    Jour  dan  v.  Jmwdan,  9  S.  &  JEl.  275. 

6.  By  statutes  in  Virginia  and  Kentucky,  it 
eeems  that  collateral  warranty  binds  the  heir  to 
the  extent  of  assets  descended.  Do^  v.  Moort, 
}.  Dana,  59. 

7.  It  is  held,  in  Virginia,  that  where  a  husband 
conveys  the  property  of  his  wife,  with  warranty 
against  the  claims  of  himself  artd  his  heirs,  his 
children,  deriving  title  from^heir  mother,  are  not 
affected  by  the  wa^renty.  Urqukart  v.  Clarke, 
2  Hand.  549.    5es  3  Murph.  47.    4  Hawks,  310. 


COLLECTQR. 

I.  ColUetort  of  the  Rtvenue,  &c,,  of  the  UwUed 

StaU8. 
II.  CoUeeiors  of  Taxes  imposed  dy  Siate  Laufs. 

Of  the  liability  of  collectors  and  their  sureties  on 
their  official  bonds  —  See  Bond,  II.  (b.) 

I.  Collectors  of  the  Revenue,  &c.,  of  the  United 

States, 

1.  A  depaty  collector  of  the  direct  tax,  appointed 
under  the  statute  of  July  22, 1813,  was  not  author- 
ixed  to  collect  the  taxes  imposed  by  subsequent 
statutes,  unless  he  were  newly  appointed  and  qual- 
ifiedv    Freble  v.  Young,  4  Greenl.  431. 

2.  Under  the  statute  of  Maroh,  1817,  a  deputy 
collector  is  not  a  mere  agent,  but  is  a  permanent 
officer  of  the  customs,  and  may  exereise  and  per- 
form  the  functions,  powen,  and  duties  of  the  col- 
lector.  United  States  v.  Barton,  6ilpin,*439.  See 
ArriD^vrr,  166. 

3.  Under  the  statute  of  Januarsr  9, 1815.  a  col- 
lector of  the  direct  tax  was  not  entitled  to  nve  per 
cent,  except  in  cases  of  actual  distress  and  sale. 
Aeio  V.  Conoerse,  3  Conn.  346. 

4.  Where  a  collector  sold  lands  of  a  non-resi- 
dent preprietor^  under  the  statute  of  January  9, 
161&,  and  the  only  notification  which  he  published 
of  the  taxes  due  was  that  he  had  received  lists  of 
the  taxes  doe,  and  that  he  was  authoriied  to  re- 
ceive them,  but  did  not  state  what  taxes  fvmained 
unpaid,  it  was  held  that  such  notification,  though 
in  the  form  prescribed  by  the  secretary  of  the 
treasury  of  the  United  States,  was  insufiicient,  and 
the  sale  void.    £«taian  v.  LUde,  5  N.  Hamp.  290. 

5.  The  recitals,  in  a  collector's  deed  of  land  sold 
ftr  taxes,  under  a  statute  of  the  United  States  for 
the  assMsment,  &c.,  of  a  direct  tax,  of  the  pro- 
ceedings required  bythe  statute  previous  to  the 
Mie,  are  not  even  primA  fade  evidence.  Proof 
must  be  made  that  those  proceedings  were  had, 
iadependently  of  the  deed  and  the  recitals  therein. 
Jackson  V.  Skepard,  7  Cow.  88.  S.  P.  WiUiams  v. 
Payto^  4  Wheat.  77.  79.  Powell  v.  Broum,  1  Ty- 
stftf  2dd. 

'  See  Common  Lards,  &c. 

6.  Where  a  collector  of  the  duU  on  carriages* 
aude  a  distress  under  the  4th  secuon  of  the  stat- 
ute of  December  15, 1814,  and  sold  it,  at  auction, 
for  less  than  half  the  value,  in  two  hours  after 
seizure,  without  giving  public  notice  of  the  time 
and  |>lace  of  sale,  he  was  held  to  be  a  trespasser 
mb  initio,    Blake  r,  Johiuon,  I  N.  Hamp.  91. 

7..  A  collector  of  the  customs,  who  seizes  goods 
for  an  alleged  forfeiture,  and  is  out  of  office  Mfore 
sentence  of  condemnation  is  passed  on  Hat  goods, 
has  a  right  to  his  share  of  the  forfeiture,  under  the 
collection  act  of  Mareh  2, 1799.  The  seizure  gives 
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him  a)i  inchoate  rif  ht,  which  becomes  absolute  an 
condemnation,  i^  J^ess  v.  Buel,  4  Wh^at.  74. 
Jones  V.  Shore,  1  Wheat.  462.  Bu^  v.  Van  Jftss, 
8  Wheat.  312.     The  Marmetta,  2  Gallis.  522. 

8.  The  same  doctrine  holds  in  oases  of  personal 
penalties.  I'he  collector's  right  to  share  in  the 
forfeitures  attaches  on  the  bringing  of  the  suit,  and 
is.  consummated  bv  judgment,  ib, 

9.  Alter  a  final  decree  of  condemnation,  in  a 
case  of  keisure  by  a  collector  for  breach  of  the 
revenue  laws,  the  secretary  of  the  treasuiv  has  no 
authority  to  remit  the  collector's  share  of  the  for- 
feiture. 7%s  Hoflm,  I  Mason,  431.  The  Marga^ 
retta,  2  Gallis.  522. 

10.  Where  the  office  of  a  collector  expires  un- 
der the  statute  of  1820,  be  is  entitled  to  half  of  the 
commissions  on  bonds  taken  bv  him  and  then  out- 
standing, which  are  collected  by  his  successor. 
Bates  V.  Drury,  4  Mason,  116.  Doane  v*.  Phillips, 
12  Pick  223. 

11.  But  when  a  collector  is  removed  from  office, 
he  cannot  claim  any  part  of  such  commissions. 
WhitteUey  v.  WoleoU,  2  Day,  431.  Currier  v.  PAtZ- 
Ups,  12  Pick.  223. 

12.  Where  a  collector,  who  was  removed  firom 
office,  remained  in  the  office  de  facto  for  a  few 
days,  by  permission  of  hie  successor,  and  received 
the  fees,  it  watf  held  that  he  had  no.  legal  claim  on 
his  successor  for  compensation  for  services  during 
those  days.     Currier  v.  Phiilips,  12  Pick.  223. 

13.  By  the  statute  of  May,  1800,  it  was  provided 
that  certain  coUecton,  after  the  30th  of  June, 
1800,  should  be  allowed  2^  per  cent,  on  all  moneys 
collected  by  them  on  account  of  duties  on  imported 
goods,  dec.,  in  lieu  of  commissions.  Held  that 
this  statute  di^  not  extend  to  moneys  collected  on 
bonds  previously  taken  for  such  duties.  United 
States  V.  Heth,  3  Cranch,  399. 

14.  By  the  statute  of  March  2, 1799,  collecton 
are  to  receive  and  distribute  fines  imposed  for  ob- 
structing officen  of  the  customs,  Ac,  as  well  as 

rnalties  and  forfeitures.     Ex  parte  Marquand, 
Gains.  558. 

15.  By  the  embargo  act  of  January  9, 1809,  col- 
lecton were  authoriied  to  make  seizure  for  viola- 
tions of  ita  provisions ;  and  such  seizure  need  not 
have  been  by  them  in  person,  or  by  their  written 
authority.  Nor  was  it  necessary  that  a  record 
should  be  made  of  such  seizure ;  nor  tliat  the  col* 
lector's  notice  to  a  part^,  to  discharge  a  carg;o  or 
give  bond,  should  specially  staii»-  the  requisition 
of  the  statute.     The  Bolina,  I  Ottlie.  75. 

16.  If  a  neutral,  within  the  territory  of  one  bel- 
ligerent, contemplate ;  an  illicit  intercourse  with 
thef  nemy,  as  to  supply  him  with  provisions,  &c., 
the  collector  may  withhold  a  clearance  of  the  ves- 
sel.   Bos  V.  Steele,  3  Wash.  C.  C.  381. 

17.  If  the  collector  show  probable  grounds  of 
suspicion,  in  such  case,  and  the. party,  having  it  in 
his  power  to  remove  the  suspicion  by  evi&nce, 
fiiil  so  to  do,  the  collector  is  not  liable  to  damages 
for  refusing  a  clearance,  ib, 

18.  The  lawa  of  the  United  States  do  not  re- 
quire a  person,  in  order  to  entitle  himself  to  a 
clearence,  to  produce  to  the  collector  a  certificate 
of  having  complied  with  inspection  laws  of  the 
state,  unless  the  laws  of  the  state  require  it  ibm 

19.  In  an  action  against  a  collector  for  refusing 
a  clearance  to  a  neutral  vessel,  the  defendant  can- 
not justify  by  showing  the  nature  of  the  cargo, 
(provisions,)  the  blockade  of  the  port  by  the  ene- 
mv,  and  a  license  to  the  vessel  from  the  block- 
ading squadron,  to  proceed  on  her  yoyag^,  unless 
there  be  some  positive  law  authorizing  him  to  re- 
fuse a  clearance  on  such  grounds,  ti.  And  the 
collector  is  liable,  in  vich  action,  if  he  cannot  jus- 
tify, to  damages  for  Uses  of  freight  by  the  plain- 

.  ib. 
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20.  The  collector  is  not  bound  to  grant  a  clearance 
to  a  yeaael  bound  to  a  foreign  port,  unless  a  mani- 
fest of  the  cargo  be  sworn  to,  and  delivered  or 
tendered  to  him  by  the  master  or  person  having 
command  of  ihe  vessel.  BA  v.  Sud^  Peters  C.  U. 
406. 

21.  Th«  embargo  laws  having  given  discretion- 
ary power  to  the  collector  to  grant  peripits  to  such 
foreign  vessels  as  were  allowed  to  depart  with 
their  cargoes,  to  take  on  board  necessary  sea- 
stores  and  provisions,  the  court  refused  to  aecide, 
in  a  case  where  there  was  no  fraud,  that  more  stores 
than  were  necessary  had  been  taken  on  board  un- 
der the  collector's  permit     The  Isabdlay  Paine,  1. 

22.  Where  goods  are  seized  as  forfeited  under 
the  statute  of  April,  1818,  for  beina  entered  at  the 
custom-house  difierently  from  the  invoice,  the 
collector  has  no  right  to  inquire  whether  such  dif- 
ference proceeded  from  accident  or  mistake.  United 
States  V.  One  Case  of  Hair  Pencilsy  Paine,  400. 

23.  If  the  proper  port  of  entr^  for  a  collector's 
district  be  in  possession  of  a  public  enemy,  he  may 
remove  the  custom-house  to  some  other  port  with- 
in the  district,  and  admit  vessels  to  entrv  there. 
United  States  v.  Hayward,  2  Gallis.  511.  See  Coir- 
^UEST,  1.  2. 

24.  A  collector  of  the  customs  has  a  right  to 
hold  possession  of  imported  goods  until  the  duties 
are  paid  or  secured  according  to  law ;  but  if  he 
retain  and  refuse  to  deliver  them  afler  the  duties 
are  paid,  or  afler  a  bond  therefor  is  given  or  ten- 
dered for  the  proper  rate  of  duties,  he  is  liable  for 
damages  caused  to  the  importer  by  such  detention 
and  refusal.     Tracy  v.  Sioartwout,  10  Pet.  80. 

See  Assumpsit,  551.  552. 

25.  A  collector  has  no  authority  to  receive  a 
bond  of  any  person  as  security  for  the  payment  of 
duties  on  imported  merchandise,  except  for  the 
importer.     United  States  v.  Lyman,  1  Mason,  482. 

26.  A  collector,  who  receives  a  check  on  a  bank 
in  payment  of  duties,  does  it  at  his  own  peril ;  and 
if  the  check  is  not  paid,  the  bond  for  the  duties  is 
not  discharged.  Johnson  v.  United  States,  S  Ma- 
son, 425. 

27.  If  a  collector  seizes  goods  for  a  supposed  vio- 
lation of  law,  he  is  liable  in  damages,  if,  on  the 
final  adjudication,  it  appears  that  there  was  no 
probable  cause  for  the  seizure.  JifLane  v.  United 
States,  6  Pet.  404.    Burke  v.  TrevUt,  1  Mason,  96. 

28.  The  collector's  right  to  the  proceeds  of  a 
foHeiture  may  be  displaced  by  a  remission  of  the 
forfeiture  by  the  government,  ib.  United  Slates  v. 
Morris,  10  Wheat.  246.  Paine,  210.  See  also 
United  States  v.  Lancaster,  4  Wash.  C.  C.  64.  But 
whatever  is  reserved  to  the  orovernment  out  of  a 
forfeiture,  is  reserved  as  wei^l  for  the  seizing  officer 
as  for.  itself;  and  the  government  cannot  release 
the  collector's  share,  as  such,  and  retain  the  other 
part  of  the  forfeiture  to  itself.    6  Pet.  404. 

29.  Under  the  statute  of  1822,  which  provides 
that,  when  the  emolument  of  certain  collectors 
**  shall  exceed  ^3,000  in  any  one  year,"  the  excess 
shall  be  paid  into  the  treasury  of  the  United  States, 
it  is  held  that  all  which  a  collector  receives  for 
salary,  fees,  and  commissions,  is  received  to  his 
own  use,  until  he  receives  more  than  $3,000 ;  and 
that|  if  he  is  removed  from  office  before  the  year 
expires,  he  may  retain  $3,000,  if  he  has  received 
that  amount.  United  States  v.  Pearce,  2  Sumner, 
575.     See  Bond,  400. 

30.  Where  a  collector  seizes  property  for  a  sup- 
posed forfeiture  under  a  law  of  the  United  States, 
n^  is  not  liable  to  an  action  therefor  in  a  common 
law  conrt  until  a  final  decree  is  pronounced  on  the 
proceeding  to  enforce  the  forfeiture.  Gelston  v. 
Hmft,  3  Wheat.  246.     See  13  Johns.  141.  561. 

A.  But  afVer  a  decision  that  the  property  is  not 
Iteble  to  forfeiture,  the  collector  is  liable  to  the 


owner,  unless  the  court  certify  that  tbeie  was  vet* 

sonable  cause  of  seizure,  and  also  the  propeity  be 

forthwith  returned.    Hoit  y.  Uook^  14  Mass.  210. 

See  Commission,  7. 

II.  Collectors  of  Taxes  imposed  by  State  Laws. 

Of  collectors  appointed  by  proprietors  of  com- 
mon lands,  &c.  —  See  Common  Lands,  dec. 

33.  The  practice  of  setting  up  at  auction  the 
office  of  collector  of  taxes,  and  of  choosing  htm 
who  will  serve  most  cheaply,  is  incorrect.  A 
proper  choice  should  be  made  by  the  town,  and 
the  compensation*  be  lefl  to  be  settled  by  the  selects 
men.  Per  Richardson,  C.  J.  6  N.  Hamp.  190. 
SeeaUo  7  N.  Hamp.  129.     But  see  20  Pick.  418. 

33.  Where  one  was  appointed  ccrileotor,  and  aw* 
nified  his  acceptance  or  the  appointment  but  did 
not  take  the  oath  of  office,  and  when  'the  tax-list, 
two  months  afterwards,  was  presented  to  him  for 
collection,  he  refuseS  to  receive  it  unless  the  se- 
lectmen would  give  him  an  indemnity  for  the  non- 
resident taxes,  which  they  refbsed  to  do ;  it  was 
held  that  he  thereby  did  not  resign  his  office,  and 
that  theie  was  not  thereupon  a  vacancy  in  the 
office.  Johnston  v.  Wilson,  2  N.  Hamp.  908. 
Held,  also,  that  if  the  office  had  thereupon  been 
vacant,  yet  the  selectmen  could  not  fill  tne  vacan- 
cy until  the  town,  on  previous  application,  should 
have  refused  to  fill  it.  ib. 

34.  The  selectmen  having,  in  this  case,  ap- 
pointed a  new  collector,  who  was  forthwitli  sworn, 
and  the  town  having  aflerwards  voted  to  ratifjf 
their  doings,  but  the  new  collector  not  having  been 
sworn  afler  such  vote  was  passed,  it  was  held  that 
be  had  no  authority  as  collector,  and  could  not 
justify  a  distress  for  non-payment  of  taxes,  ib, 

35.  A  refusal  by  a  person  chosen  as  collector  to 
find  sureties  for  the  faithful  dischar^  of  his  official 
duty,  according  to  the  terms  of  hia  election,  is  a 
non  acceptance  of  the  office,  though  he  hju  pre- 
viously taken  the  oath  of  office.  Morrdl  v.  Sylp 
vester,  1  Greenl.  248. 

36.'  A  collector  is  not  liable  to  tlie  penalty  pre- 
scribed by  law  for  refusal  to  accept  certain  town 
offices,  ib.    S.  P.  6  N.  Hamp.  191. 

37.  By  a  statute  of  Pennsylvania,  two  reputable 
persons  are  to  be  returned  by  the  assessors  of  each 
ward  to  the  county  commisaioners,  whose  duty  it 
is  to  appoint  one  of  them  collector.  Each  of  those 
persons  must  be  residents  within  the  ward  ler 
which  they  are  returned,  and  possess  a  freehold 
therein.     Commontoealth  v.  Brotone,  1  S.  &  R.  SS^ 

3d.  If  only  one  of  the  two  persons  returned  by 
the  assessors  be  <jualified,  the  commissioners  are 
not  bound  to  appoint  him,  and  may  appoint  another 

Serson ;  but  suchr  person  must  have  all  the  qunli- 
eations  required  of  those  who  are  to  be  returned 
by  the  assessors,  ib. 

39.  One  who  is  in  arrear  for  the  collections  of  m 
former  year,  and  has  not  given  security  for  pay« 
ment  of  the  arrears,  cannot  be  appointed  CMlei^ 
tor.  ib. 

40.  Every  person,  who  pays  taxes  in  a  ward  or 
township,  has  such  an  interest  as  anthoiizes  the 
filing  of^  an  information,  at  his  instance,  to  iwfuife 
4>y  what  authority  the  collector  of  the  ward  or 
township  exercises  his  office,  ib. 

41.  The  Tennessee  statute  of  1801,  providing 
for  the  appointment  of  collectors  where  sheri£ 
had  failed  to, collect,  &c.,  had  no  prospeotive  ope- 
ration ;  and  an  appointment  of  a  collector  by  tlM 
county  court  is  void,  since  the  passing  of  the  stat- 
ute which  requires  a  sheriff,  on  his  election,  to 

five  bond  for  the  collection  of  taxes,  and  yaeatea 
is  office^  if  he  fail  so  to  do.  In  tliat  state,  the 
sheriff  is  the  only  collector  of  taxes.  Bailey  y. 
Lockhart,  4  Yerg.  567. 
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48.  Th^MtMMhafldtto  statute,  whieh  givea  psr- 
«riiet-aathoritiF  to  choose  penons  to  serve  u  col- 
lectoiB  of  such  rates  as  ^aU  be  granted,  intends 
such  rates  as  sboald  be  granted  uter  the  passing 
of  the  statute ;  so  that  a  collector  is  authorized  to 
collect  taxes  granted  before  he  was  chosen  into 
4>ffice.     CoUfum  ▼.  EUis,  7  Mass.  92. 

43.  Towns  may  elect  more  than  one  collector, 
and  divide  taxes  among  them :  They  may  commit 
the* town  tax  to  one,  and  the  state  tax  to  another. 
They  may  also  appoint  a  collector  for  each  school 
district.     Belgrade  v.  Sidney,  15  Mass.  524. 

44.  A  collector's  authority  to  sell  a  distress 
token  by  him  is  derived  whq|ly  from  statutes. 
CaldwMY.  Eaton,  5  Mass.  403. 

45.  A  .warrant  authorizing  a  collector  to  collect 
snreral  taxes,  separately  assessed,  may  be  regard- 
ea  as  several  warrants  to  collect  the  severad  taxes. 
BraekBU  v.  Whidden,  3  N.  Hamp.  19. 

46.  If  the  whole  assessment,  and  the  warrant  to 
collect  it,  be  unlawful,  he  b  not  obliged  to  obey 
the  warrant,  or  to  oollect  the  tax  of  any  person  as- 
sessed. DUUngham  v.  Snow,  5  Mass.  558.  See 
7  Conn.  557.    4  Verm.  601. 

47.  Under  the  New  York  statutes  concerning 
school  district  taxes,  the  designation,  in  a  tax  list 
and  warrant,  of  the  owners  of  a  farm  as  **  the  wid- 
ow and  heirs  of  A,  deceased,**  they  actually  own- 
ing and  being  in  possession  of  the  farm,  is  suffi- 
cient to  justify  the  collector  in  executing  the 
warrant     fVheeUr  v.  Anthony,  10  Wend.  346. 

48.  In'Connecticut,  non-residents  are  liable  to 
pay  school  taxes  on  their  estates  within  any  school 
district  >  and  a  collector  of  such  taxes  may  justifi- 
ably arrest  the  person  taxed,  though  he  has  per- 
sonal property  sufficient  to  pay  the  tax,  if  he  refuse 
to  turn  out  such  property,  alleging  that  the  tax  is 
Uleflral.    JilUn  v.  GUason,  4  Day  ,^76. 

49.  Where  a  collector  gave  a  bond  conditioned 
that  he  should  collect  and  pay  over  **  all  rates  for 
which  he  should  have  sufficient  warrant  under  the 
hands  of  the  assessors,  according  to  law,"  it  was 
held  that  the  bond  did  not  extend  to  the  tixes  col- 
lected by  him  on  a  tax-bill  not  signed  by  the  as- 
sessors.   Foxeroft  v.  Ji'eoens,  4  Greenl.  72. 

-  50.  By  the  Pennsylvania  statute  of  March,-1803, 
the  bond  of  the  collector  of  the  poor  tax,  when 
filed  in  tlie  prothonotary's  office,  operates  as  a 
judgment  upon  the  real  and  personal  property  of 
the  collector.  It  does  not,  however,  bmd  person- 
««1  property  until  judgment  thereon  is  confirmed, 
and  execution  delivered;  lAppincott  v.  Barker, 
2  Binn.  188. 

51.  Money  received  by  delinauent  collectors  for 
t^ounty  rates  and  levies,  healtn-office  taxes,  and 
fuoding  taxes,  under  the  statutes  on  those  several 
laatters,  remained  a  lien  on  their  lands  firom  the 
time  when  they  should  have  paid  the  same  into 
the  treasury.  Miler^  of  carriage  taxes,  under  an- 
iOther  statute.  Warner  v.  Emory,  3  Yeates,  50. 
.  52.  Any  balance,  which  is  not  paid  over  by  a 
collector  of  a  county  tax,  is  a  lien  on  &is  personal 
property,  afler  a  duplicate  has  been  in  his  hands 
three  months.  Commiesioners  v.  Henry,  3  Penn- 
syl.  26. 

53.  A  collector  of  a  town,  parish,  or  proprietors 
of  a  general  field,  cannot  maintain  an  action  at 
law,  to  recover  taxes,  except  in  the  cases  in  which 
an  action  is  expressly  ffiven  by  statute.  Per  Par*- 
sons,  C.  J.  6  Mass.  44.  And  in  an  action  thus 
expressly  ffiven,  he  cannot  recover  interest  on  the 
amount  of  the  taxes  sued  for.    Danfarth  v.  Wil" 

,  Uame,  9  Mass.  324. 

54.  A  collector,  in  New  York,  cannot  maintain 
an  action  to  recover  a  tax,  unless  he  prove  a  de- 
mand thereof,  and  a  subsequent  neglect  of  pay- 
ment    QiMBre,  whether  he  can  maintain  an  action  | 


at  all.     Thompson  v.  Oardner,  10  Johns.  404.    See 
1  Gill  &  Johns.  49&.    6  Her.  &  J.  383. 

55.  If  the  collector,  on  a  sale  of  goods  for  non- 
payment of  taxes,  becomes  himself  a  purchaser, 
the  owner  of  the  goods  msy*  if  he  so  elect,  avoid 
the  sale.  But  as  such  sale  is  not  void,  but  voida-. 
ble  only,  it  seems  that  such  owner  must  make  his 
election  before  he  commences  an  action' of  trovdr, 
&c.,  for  the  goods.  Fierce  v.  Benjamin,  14  Pick*. 
356. 

56.  If  a  collector  sell  ^oods  for  non-payment  of 
taxes,  ailer  the  time  limited  by  statute  for  making 
the  sale,  he  becomes  a  trespasser  ab  initio,  and  the 
owner  may  maintain  trover  against  him  without  a 
previous  demand,  ib. 

57.  Where,  after  such  sale,  the  collector  applies 
the  proceeds  in  part  payment  of  the  tax,  and  the 
owner  afterwards  pays  him  the  bcdance,  and  de- 
mands a  receipt  for  the  whole  tax,  for  the  purpose 
of  settling  with  his  landlord,  he  does  not  thereby 
wave  his  right  to  sue  the  collector.  i6.  And  in  a 
suit  against  such  collector,  the  measure  of  the  - 
damages  is  the  value  of  the  goods,  deducting  tlie 
sum  applied  by  him  towards  payment  of  the  tax. 
ib.    S.  P.  Blake  v.  Johnson,  1  N.  Hamp.  93. 

58.  A  collector,  who  is  sued  as  a  trespasser  for 
making  a  distress,  may  plead  specially,  and  give 
in  evidence  his  rate  bill  and  warrant,  and  adver- 
tisement of  the  distress  for  sale ;  and  what  these 
do  not  prove  he  may  show  by  parol  evidence.  But 
his  certificates,  showing  the  seizure  and  sale,  are 
not  legal  evidence  for  himself.  Bathatuay  v. 
Goodrich,  5  Verm.  65. 

59.  The  collector,  in  such  case,  need  not  set 
forth  in  his  plea  the  purpose  for  which  the  tax  was 
voted  by  the  town,  nor  allege  that  the  town  was  a 
corporation ;  nor  need  he  show  a  charter  of  incor- 
poration.   Briffgs  V.  Whipple,  7  Verm.  15. 

60.  To  enable  a  collector  of  a  county  charge,  in 
Maryland,  to  recover,  in  his  own  right,  from  a 
taxable  inhabitant,  the  amount  of  his  assessment, 
such  collector  must  show  that  the  taxes  placed  in 
his  hands  for  collection  had  been  paid  to  the  per- 
son in  whose  favor  the  levies  had  been  made,  or 
that  he  had  furnished  evidence  of  such  payment 
to  the  proper  tribunal  for  adjusting  his  accounts. 
Hammond  v.  O'Hara,  2  Har.  &  Gill,  111. 

61.  An  action  cannot  be  maintained  in  the 
name  of  the  state  to  recover  of  a  collector  money 
assessed  by  the  levy  court  to  be  collected  and  paid 
to  a  particular  person  by  the  collector,  who  neg- 
lects to  give  bond  as  required  by  law.  State  v. 
^etoartf  4  Har.  &  M*Hen.  423. 

62.  A  sale  of  land  for  taxes  bein^  an  ez  parte 
proceeding,  every  substantial  reouisite  of  the  law 
must  be  complied  with  by  the  collector,  before  the 
owner  can  be  divested  of  his  property ;  and  no 
presumption  can  be  raised  in  behalf  of  a  collector 
to  cure  any  radical  defect  in  his  proceedings. 
Ronkendorffy.  Taylor^  4  Pet.  359. 

63.  In  New  Hampshire,  a  collector  is  not  au^ 
tborized  to  sell  the  lands  of  non-residents  for  taxes 
until  he  has  received  a  copy  of  his  tax  list  from 
the  deputy  secretary  of  state.  HaverhiU,  S^c.  Iron 
Manufactory  v.  Barron,  3  N.  Hamp.  36. 

64.  By  the  New  Hampshire  statute  of  1794,  the 
sheriior  is  collector  of  taxes  in  certain  unincorpo-     # 
xated  places,  and  has  the  same  power  respecting 
such  taxes  which  collectors  of  towns  have  as  to 
taxes  of  non-residents.    It  is  held  that  this  statute 
gave  the  sheriff,  not  the  same  power  ths|  town 
collectors  might  by  law  have  from  time  to  time, 
but  only  the  power   which  such  collectors  then' 
had ;   and,  therefore,  that  the  proceedings  of  a 
sheriff  in  the  sale  of  land  for  taxes,  in  an  unincor- 
porated place,  were  irregular,  and  did  not  conv^      ' 
a  ti^e  to  the  puichtser,  where  he  proceeded  ao        , 


su 


GOLLECTOIL 


cotdiiif  to  the  pfovinMM  of  a  jialote  puaed  in 
1796,  which  were  diSeient  from  tJioee  of  a  stat^ 
nte  of  17U1,  which  was  in  fijtee  when  that  of 
1794  was  pMKd.  Oumkridg€  t.  CkamdUr^  6  N. 
Uunp.  271.  • 

65.  A  eoUeetor'e  lale  of  land  for  taxes  is  Toid, 
if  it  do  not  appear  of  leeord  that  be  t^k  the  oath 
of  office  prescribed  by  law.    Pr^rietort  qfCmrdi' 


gQM  r.  Pugtf  6  N.  Harop.  182. 

66.  Such  sale  most  be  at  auction,  to  the  highest 
bidder,  and  a  copj  of  the  sale  most  be  lodged  with 
the  town  clerk  within  ten  dajs  after  the  sale.  Bat 
the  account  of  the  sale  ma?  be  made  bj  his  clerk ; 
and  it  b  not  neeessanr  that  the  expenses  of  the 
sale  should  be  q>ecifiedl  i&. 

67.  An  affidavit,  filed  with  a  town  clerk  by  a 
collector,  that  an  adYertiseDent  of  non-residents' 
lands  for  sale  for  taxes  hMi  been  posted  up  more 
than  eif bt  weeks,  is  not  evidence  that  the  lands 
were  duly  advertised  for  sale.  The  affidavit 
should  state  the  time  when  the  advertisement  was 
posted  op.    Ndaan  v.  Puree,  6  N.  Hamp.  194. 

68.  Where  lands  of  several  non-residents  are 
advertised,  in  the  same  advertisement,  to  be  sold 
for  taxes,  the  collector  cannot  legally  exact  the 
whole  expense  from  one  of  them ;  and  if  he 
do  so  exact  it  of  one,  he  b  liable  to  him  in  an  ac- 
tion of  assumpsit  to  recover  back  the  excess. 
FMIm  v.  Jtdanu,  2  Day,  369. 

69.  Several  collectors  cannot  join  in  a  deed  of 
land,  sold  by  them  severally,  lor  taxes.  Uumphrv 
V.  So^«,  2  Boot,  437. 

70.  A  collector^  who  has  distrained  and  sold 
property  for  taxes,  need  not  state,  in  his  return, 
the  day  of  the  week  on  which  he  made  the  sale. 
Fickit  T.  Men,  10  Conn.  146. 

71 «  A  tax  warrant,  directing  the  collector  "  to 
collect  of  the  persons  named  in  the  annexed  list," 
&c.,  unaccompanied  by  any  rate  bill,  does  not 
authorixe  him  to  take  the  property  of  any  individ- 
ual.   Such  warrant  is  void.  m. 

72.  By  the  tax  laws  of  Georgia,  a  collector  was 
authorixed  to  seil^o  much  land,  on  the  deficiency 
of  personal  property,  as  should  be  necessary  to 
pav  the  taxes  in  anrear.  Held  that  the  collector*8 
sale  of  a  whole  tract  of  land  was  void,  where  a 
sale  of  a  part  of  it  would  have  been  sufficient  to 
pay  the  taxes.  SUai  v.  Covrat,  4  Crancb,  463. 
See  18  Johns.  443. 

73.  A  collector  has  no  authority  to  sell  land  fi>r 
taxes  at  any  other  time  or  place  than  that  which  is 
mentioned  in  his  advertisement;  and  cannot  ad- 
journ the  sale  by  letter.  Beacher  v.  Bray^  X  Root, 
459. 

.  74.  If  the  eolleetor  of  a  land  tax,  in  Vermont, 
omit  to  lod^  in  the  proper  office  an  account  of 
his  proceedings,  within  30  days  afler  the  close  of 
his  vendue  for  the  sale  of  lands,  his  sale  is  void, 
and  the  purchaser  acquires  no  title.  Mead  v.  Mal- 
let, 1  Chip.  239.  See  also  Mtehardean  v.  JDorr,  5 
Verm.  9. 

75.  So,  if  such  collector  do  not  give  bond  before 
he  advertises  his  sale,  the  sale  wiU  be  void.  Coit 
V.  Wells,  2  Verm.  318.    .S^  9  Verm.  282. 

76.  When  one  claims  title  to  land  under  a  ven- 
due  deed  of  a  collector  of  taxes,  be  must  prove 

V  that  the  several  essential  things  required  by  law 
to  be  done  before  the  sale,  have  been  done.  The 
recitals  in  such  deed  are  not  evidence  of  what  has 
been  done  by  other  persons.  Qu.  whether  they 
are  evidence  of  his  own  doings.  Hull  v.  Collins, 
4  Verm.  316.  See  Spear  v.  DiUy,  8  Verm.  419. 
wMe,  i  7  Wend.  149. 
See  UoMpraoLLXR,  6 — 11. 

77.  The  Maine  statute  of  1821,  which  relaxed 
previous  requisitions  as  to  evidence  to  be  adduced 
oy  a  purchaser  in  support  of  his  title  derived  un* 
4e|  a  collector's  sale  of  I^>|l-^esidents'  lands  for 


heldto    _ 

passed,  thoBglL  toe  taxes'' 
before.    Bminey  v.  Lemmtt^'Z  Faiif.  378. 

78.  The  provision  in  the  statnle  of  1826,  that 
the  notice  of  the  sale  of  such  lands,  «<  to  be  pub- 
lished in  public  newspapers,  three  weeks  sneees- 
sively,  shall  be  published  three  months  prior  to 
the  time  of  sneh  sale,'*  is  held  to  mean  thai  the 
three  weeks  should  be  compleled  three  monthe 
prior  to  the  sale,  and  not  that  the  pnblicatioo 
should  be  three  successive  months.  •(. 

79.  But  where  the  law  required  such  |>ubliea* 
tion  to  be  in  the  aewspaper  of  the  public  printer  to 
the  state,  and  soQh  paper  ceased  to  be  the  state 
paper  before  the  last  publication,  the  notice  was 
lield  to  be  insufficient,  ift. 

80.  A  statute  of  Indiana,  incorporating  a  hf^ 
ongh,  authorixed  the  collector  to  sell  lots  mr  taxes, 
but  contained  no  provision  for  his  making  m  coo* 
veyance.  Held  that,  though  the  coUeetor's  pro* 
eeedings  were  reralar,  his  deed  of  the  lots  sold 

give  no  title  to  the  purchaser.    Doe  v.  Cftmm,  1 
bckf.336. 

81.  By  the  Virginia  revenue  act  of  1782,  a  col- 
lector was  not  liable  to  interest  cm  the  diamages 
caused  by  his  failure  to  pay  taxes  into  the  pubUe 
tressury,  until  judgment ;  but  after  judgmetot  for 
the  amount  of  the  taxes  and  damages  for  noa- 

Eyment,  the  whole  sum  was  on  interest.     Ob»- 
ns  V.  CommomoeaUk,  1  CaU,  194. 

82.  The  sUtoie  18^  c.  104,  which  requires  • 
town  collector  o€  taxes  to  return  to  the  selecU 
men,  veariv,  fifteen  days  before  the  first  Monday  tm 
JUaron,  a  fist  of  persons  from  whom  he  shall  Mse 
raeeived  payment  of  a  state  or  oountv  tax,  is  not 
complied  with  by  such  collector's  making  the  re- 
torn  more  than  fifteen  days  before  such  nfonday. 
Clafim  V.  CAeacy,  4  Pick.  118. 

&.  It  is  not  required  that  such  list  should  be 
delivered  to  the  selectmen  at  a  meeting  of  the 
board ;  a  delivery  to  one  of  them  is  a  eomplianee 
with  the  sUtute.    Mams  v.  JMou^lea,  7  Pick.  286. 

84.  It  is  the  intentaon  of  that  statute,  that  such 
list  shall  remain  with  the  selectmen  for  their  use| 
and  not  be  taken  back  by  the  collector,  ik. 

85.'  In  an  action  against  a  collector  and  ills 
surety  for  not  paying  over  a  tax  assessed  on  an 
executor,  a  plea  that  there  were  other  execnton, 
who  actad  jointly  with  the  person  so  asaessed,  is 
radically  defective  in  substance.  The  regularity 
of  the  assessment  cannot  be  thus  questioned  by 
the  collector.     WUliamsr.  Uoldm,  4  Wend.  224. 

86.  The  Pennsylvania  sUtute  of  1799  b^ving 
prescribed  a  specios  remedy  where  a  collector  eso- 
bezsles  money  received  by  him  for  taxes,  an  in* 
dictment  cannot  be  sustained  for  that  offi»nee. 
HelUngs  v.  CammamweaUkf  5  Rawle,  64. 

87.  In  Connecticut,  a  collector  may  colleot  the 
taxes  in  his  rate  biH,  after  the  year  for  which  he 
was  appointed  has  elapsed,  and  although  another 
collector  of, the  same  description  of  taxes  has  beett 
appointed  and  sworn.  Fidui  v.  .^en,  10  Conn. 
146. 

88.  A  settlement  made  with  a  county  collector, 
by  a  committee  appointed  to  examine  his  accounts, 
is  not  final  against  the  oounty.  Justices  v.  Foms- 
morej  Coxe,  190. 

89.  Though  a  statute  require  a  celleotor  to-enter 
in  a  book  all  certificates  received  by  him,  and  to 
give  receipts  for  them,  vet  other  persons  mej 
prove  by  parol  evidence  that  he  received  oertafr 
cates.  ti. 

90.  In  Indiana,  the  collector  of  the  oounty  reve- 
nue must  pay  it  over  to  the  county  treasurer,  and 
not  to*  the  county  commisBioners.'  Commissiowsrs 
V.  HarringUm,  1  Blackf.  260, 

91.  But  the  county  oomraisstoners  may  sue  a 
delinquent  collector  ift 
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Thif  aifesty  hmn^v,  wodgn  iidii^MiTment 
to  UiQ  tieasurer,  as  the  breach  of  the  coUecdor'a 
duty,  ib, 

&k  Wheie  Uses  were  laid  for  continental  billa, 
and  were  made  payable  in  state  bills  or  coin,  at  a 
oejctain  preecribjBd  discount,  it  was  held  that  a  col- 
lector had  no  ri^ht  to  sell  property,  for  coin  only, 
when  the  difibrenc^  between  coin  and  state  bius 
was  gveater  than  that  discount.  Hamuih  v^Wads- 
weeds  1  Root,  468. 


COLLEGES. 

1.  A  college  founded  by  the  regents  of  the  uni- 
versity in  a  particular  place  has  no  authority  to 
establish  a  sehool,  as  a  Branch  of  such  college,  and 
to  Appoint  professors  to  take  charge  Uiereof  in  a 
place  difierent  from  that  in  which  the  college  is 
loMled.  PaopU  v.  Trustees  of  Geneva  College,  5 
Wend.  2U. 

5.  It  was  therefore  held  that  the  establishment 
by  Geneva  College,  located  in  the  county  of  On- 
tario, of  a  medical  sehool  in  the  ci^  of  New 
York,  called  **  the  Rutgers  Medical  Faculty  of 
(Seneva  College,"  and  the  appointment  of  pro- 
fessors to  take  charge  thereof,  was  the  usurpation 
of  a  fmnebise,  for  which  an  information  in  the  na- 
lore  of  a  quo  warranto  might  be  filed,  ih. 

3.  The  Massachusetts  statute  is  constitutional, 
which  forbids  innkeepers,  4kc.,  to  give  credit  to 
any  undergraduate  of  a  college  wiuiout  the  con- 
sent of  the  president  thereof,  or  of  such  officer  as 
may  be  thereto  authoriied  by  the  government  of 
the  college,  or  in  violation  of  any  rules  and  regu- 
lations ot  the  college.  Soper  v.  Har9a>rd  CMpge, 
1  Pick.  177. 

4.  But  no  penalty  is  incurred  by  an  innkeeper, 
&e.,  under  this  statute,  unless  some  rules  have 
been  made  by  the  college  on  the  subject  of  giving 
credit,  nor  unless  some  officer  has  been  authorized 
to  give  or  withhold  consent.  And  in  an  action 
fi>r  the  penalty  imposed  by  the  sttttute,  the  decla- 
ration is  fiUally  defective,  if  it  do  not  allege  that 
rules  have  been  established,  and  an  officer  author- 
ized, du}.  ib. 

6.  By  the  eok>liial  act  of  1650,  all  lands,  tene- 
ments, revenues,  &e.,  of  Harvard  CoUeire,  not  ex- 
ceedin^r  jBIOOO  m  year,  were  exempted  nom  tan^ 
tioA.  This  exemption  began  to  pperate  on  th» 
property  which  then  belonged  to  the  ooUegto,  and 
was  applicable  to  such  as  mould  be  subsequently 
acquired,  until  its  real  estate  should  ezceed  £5000 
a  year ;  after  which,  all  other  real  estate  would  be 
liable  to  taxation,  unless  exempted  by  sublequeat 
statutes.    Hardy  v.  WaWuim^  7  Pick;  106. 

6.  The  lessee  of  a  fexm  owned  by  t^e  college 
long  before  the  -yearly^  income  of  its  property 
amounted  to  iSOOO,  is  )not  liable  to  be  taied  for 
the  farm  in  a  town,  county,  or  parish  tax.  ih. 

See  Bridobs,  4&. 

7.  A  college,  founded  by  private  benefactoss,  b 
not  constituted  a  public  corporation,  controllable 
by  the  government^  by  receiving  a  chapter  from 
the  government,  though  the  fnnmi  may  have  been 
generally  derived  from  the  bounty  of  the  govern- 
ment. Dartmouth  CMege  v.  Woodioard,  4  Wheat. 
518.  MUn  V.  M'Keen^  1  Sumber,  276«  See  aUo 
3  Call,  592. 

8.  Bowdoin  College  is  a  private,  and  not -a  pub- 
lic corporation,  of  which  tne  commonwealth  of 
Massacnusetts  was  the  founder,  and  the  visitato- 
rial and  all  other  powers,  franchises,  and  rights  of 
property  of  the  college  are  vested  in  boards  of 
trustees  and  overseers,  established  by  the  charter, 
who  have  a  permanent  title  to  their  officea,  which 
can  be  divested  only  in  the  manner  pointed  out  in 
the  charter.    jSUen  v.  M^Keen,  I  Sttttuier)  376.   ^ 


9.  Under  the  pvoviaions  in  the  charter,  that  the 
legislature  ''  may  grant  fhrther  powers  to,  or  alter, 
limit,  annul,  eft  restrain  any  of  the  powen  by  this 
act  vested  in  the  said  corporation,  as  shall  be 
judged  necessary  to  promote  the  best  interest  of 
the  college,*'  the  legislature  has  no  authority  to 
intermeddle  with  its  property,  or  to  extinguish  its 
corporate  existence,  ib. 

10.  By  the  act  of  separation  of  Maine  from 
Massachusetts,  the  powers,  &c.,  of  the  president, 
trustees,  &c.,  are  iruarantied  under  the  ctiarter,  so 
that  they  cannot  oe  altered,  limited,  annulled,  or 
restrained,  except  by  judicial  process,  according  to 
the  principles  oi  law,  unless  that  act.  has  been- modi- 
fied by  the  subsequent  agreement  of  both  states,  t^. 

11.  The  legislature  of  Massachusetts  afterwards 
passed  a  resolve  '*  that  the  consent  and  agreement 
of  the  commonwealth  be,*  and  hereby  is,  given  to 
any  alteration  or  modification  of  the  above-men- 
tioned clause  or  provision  in  said  act  (of  separa- 
tion) relating  .to  Bowdoin  College,  not  afiecting 
the  rights  or  interests  of  this  commonwealth, 
which  the  president,  trustees,  &c.,  or.  others,  hav- 
ing authority  to  act  for  said  corporation,  may  make 
therein,  with  the  consent-  of  the  legislature  of  the 
state  of  Maine ;  and  such  alterations,  &c.,  made 
as  aforesaid,  are  bereby  ratified  on  the  part  of  this 
commonwealth.*'  This  resolve  did  not  authorize 
the  legislature  of  Maine  to  make  alterations  in  the 
charter  of  the  college,  which  shall  divert  the  fbnds 
of  the  founder  from  their  original  objects,  or  vest 
the  visitatorial  power  in  other  bodies  or  persons 
than  the  trustees,  &c.,  marked  out' in  the  charter ; 
and,  a  fortiori,  does  not  justify  the  transfbr  of 
those  powers  from  the  trustees  to  other  persons 
not  in  privity  with  them.  ib. 

12.  By  that  resolve,  the  alterations  and  modifi- 
cations are  to  be  made  by  the  boards  of  the  col- 
lege, or  by  persons  authorized  by  the  boards,  with 
the  consent  of  the  le^^islature,  and  not  by  the 
legislature  without  their  consent.  And  it  seems 
that  as  the  terms  of  ratification,  in  that  resolve,  are 
in  praeenti,  they  do  not  apply  to  all  possible  future 
alterations.  Jb. 

13.  By  the  terms  of  the  act  of  separation  of 
Maine  from  Massachusetts,  no  modification  there- 
of ean  be  made,  except  by  the  subsequent  agree- 
ment of  the  legislatures  of  both  states ;  and  to 
efiect  such  agreement,  there  must  be  an  express 
assent  of  both  legislatures  to  some  specific  propo- 
sition. As  the  aforesaid  Maine  statute  of  June  16, 
1820,  was  never  responded  to  by  the  legislature 
of  Massachusetts,  and  as  it  does  not,  in  its  terms, 
refer  to  any  antecedent  resolve  of  that  legislature, 
but  looks  to  some  future  act  or  assent  of  that 
body,  it  is  not  a  compliance  with  the  articles  of 
separation,  ib. 

14.  The  Maine  statute  of  June  16, 1820,  which  • 
enacts  that  *'  the  president  and  trustees,  and  the 
overseers  of  the  colle^,  shall  have,  hold,  and  enjoy 
their  powers  and  pnvileees,  in  all  respects,  suli^ 
iect,  however,  to  beahered,  restrained,  or  extended 
by  the  legislature,  &c.,  as  shall  be  judged  neces- 
sary to  promote  the  best  interests  of  the  institu- 
tion," does  not  include  sn  authoritv  to  annul  the 
charter,  or  the  corporation  created  by  it,  or  the 
institution  itself,  or  to  create  new  boards,  in  whom 
the  corporate  powers  and  privileges  may  be  vested ; 
nor  to  transfer  to  other  persc^is  the  powers  and 

Erivileges  of  the  old- boards;  nor  to  adu  new  mem- 
ers  to  the  board  by  the  nomination  of  the  legisla- 
'  ture.  or  of  the  governor  and  council,  of  the  state,  ib. 

15.  The  Maine  statutes  of  March  19th,  1821, 
enlarging  the  college  boards,  of  February  27th, 
1826,  making  the  governor,  ex  officio,  a  member 
of  the  board  of  tnitteety  and  that  of  March  31st, ' 
1831,  declaring  that  no  peiaon,  holding  the  office 
of  president  af  any  colwge  in  Hie  state,  should 
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hold  his  office  beyond  a  certnin  future  day,  and 
alterinff  the  tenure  of  such  president's  office,  are 
unconstitutional  and  void.  t6. 

16.  A  vote  of  the  boards  that  they  **  acquiesced  '* 
in  the  above  statutes  was  held  not  to  import  their 
assent  thereto ;  nor  could  their  approval,  if  given, 
give  effect  to  an  unconstitutional  act.  ib, 

17.  Dartmouth  College,  under  its  charter,  is  a  pri- 
▼ale,  and  not  a  public  corporation ;  and  though  the 
charter  was  granted  to  the  trustees,  by  the  firitish 
crown,  in  17(39,  it  was  npi  dissolved  bvtbe  revolu- 
tion. DartmouthCoUegc  v.  FFoo^iioarif, 4  Wheat. 518. 

18.  That  charter  is  a  contract,  within  the  mean- 
ing of  the  clause  in  the  constitution  of  the  United 
States,  which  declares  that  no  state  shall  make  any 
law  impairing  the  obligation  of  contracts,  ib. 

19.  As  the  charter  incprporatcd  twelve  persons, 
therein  mentioned,  as  trustees  of  the  college,  end 
granted  to  them  and  their  successors  the  usual 
corporate  privileges  and  powers,  and  declared  that 
the  trustees  should  forever  therea(\er  consist  of 
twelve,  and  no  more,  and  should  ffovern  the  col- 
lege, and  fill  up  all  vacancies  which  might  be  cre- 
ated in  their  body ;  it  was  held  that  the  statutes 
of  New  Hampshire  which  increased  the  number 
of  trustees  to  twenty-one,  and  gave  the  appoint- 
ment of  the  additional  members  to  the  executive 
of  the  state,  and  created  a  board  of  overseers  with 
power  to  inspect  and  control  important  acts  of  the 
trustees  —  being  passed  without  the  previous  or 
subsequent  assent  of  the  trustees  —  were  unconsti- 
tutional and  void..  4  Wheat.  518  —  reversing  the 
judgment  of  the  court  of  New  Hampshire,  in  1 N. 
Hamp.  111. 

20.  Whether  William  and  Mary  College,  in 
Virginia,  is  a  public  or  private  corporation,  see  3 
Call,  573.     1  Call,  161. 

21.  The  visitors  of  that  college  have  power  to 
change  the  schools  and  put  down  professorships ; 
and  their  statute  of  December  4th,  1779,  discon- 
tinuing the  grammar  school  in  that  institution, 
was  valid,  and  the  professorship  was  thereby 
rightfully  abolished,  and  also  the  salary  of  the 
professor.  Bracken  v.  William  and  Mary  CoUegt. 
1  Call,  161.    3  Call,  573. 

22.  The  president  and  trustees  of  the  University 
of  Alabama  constitute  a  public  corporation,  and 
their  charter  may  be  altered,  amended  or  repealed 
by  the  legislature,  at  pleasure.  No  citizen  has 
contributed  to  the  institution,  either  in  money, 
other  property,  labor,  or  services,  even  as  a  truitee, 
without  pecuniary  remuneration.  UnxovrsUy  of 
Alabama  v.  Wintion,  5  Stew.  &  Port.  25. 

23.  The  statutes  of  Alabama,  providing  for  a 
sale  of  the  oniversitv  lands,  imposed  an  absolute 
forfeitilre  of  the  lands,  as  a  penalty  for  failing  to 
make  punctual  payment  of  the  purchase  money ; 
and  bonds,  given  under  the  provisions  of  those 
statutes,  for  uiose  lands,  cannot  be  recovered  un* 
less  they  are  put  in  suit  within  three  months  after 
they  become  due.  ih. 

24.  The  title  of  a  purchaser  of  those  lands  is 
purely  equitable ;  the  fee  remains  in  the  trustees 
of  the  university,  until  the  purchase  money  is 
wholly  paid.  A  failure  to  pay  the  instalments,  on 
the  day  they  are  due,  creates  an  absolute  forfeit- 
ure, and  vests  the  whole  title  immediately  in  the 
trustees,  and  discharges  the  purchasers*  bonds.  iA. 

25.  The  trustees  of  a  college,  being  inoorpo- 
rated,  may  sue  by  their  corporate  title,  without 
setting  out  their  individual  names.  Ltgrand  v. 
Hampden  Sidney  Collfge,  5  Mnnf.  3S4. 

26.  The  estates  of  the  president  aad  fellowi  of 
Harvard  College,  wherever  situated  withlv  the 
commonwealth,  in  the  hands  of  their  agents,  wei« 
exempted  from  public  taxes  by  the  yearly  tax  acts. 
Harvard  College  v.  JfiTstteU,  16  Mass.  204. 

See  CoMMoir,  12.    Phtsiciahs,  idta. 


COLVMBTA,  MSTRICT  OP. 

See  Alkxahdria,  U. 

1.*  A  perH>n  who,  at  the  time  of  the  oessioti  of 
the  District  of  Columbia,  resided  in  that  part  of 
the  county  of  Fairfax  which  was  comprehended 
in  that  district,  and  who  has  continned  to  reside 
there,  is  not  entitled  to  vote  fpr  members  of  tte 
legislature  of  Virginia,  thoo|rh  be  -was  b«m  in 
that  state,  and  has  a  freehold  therein.  CusUb  v. 
Lane,  3  Munf  579. 

2.  A  citizen  of  thu  district  is  not  a  citizen  of  a 
state^  within  the  meanincr  of  the  word  "  state  *'  in 
the  constitution  of  the  United  States,  aad  there- 
fore cannot  maintsin  an  action,  in  the  Unitpd 
States*  courts,  against  a  citizen  of  a  stale.  Hm- 
hum  V.  Elhay,  2  Cranch,  445.  Wegum  v.  Fmt- 
/«W,  Peters  C.  C.  45. 

See  CiTiKRV.    Alikit,  92, 93. 

3.  Bv  the  Maryland  insolvent  law  of  Januarf, 
1800,  tne  c^anceflor  of  that  state  could  not  di»> 
charge  a  cittzien  who  resided  in  the  district  when 
it  was  separated  from  Marvland,  unless  such  citi- 
zen had  complied  with  all  the  requisites  of  thai 
law,  BO  as  to  entitle  himself  to  a  discharge  before 
the  separation.     Reily  v.  Lamar,  2  Cranch,  344. 

4.  Under  the  terms  of  the  cession  and  aoceplr> 
ance  of  the  district,  the  power  of  legislation,  for 
that  portion  of  it  which  was  ceded  oy  Virginia, 
remained  in  that  state  until  it  was  exercised 
bv  congress.  Young  v.  Bunk  of  jUexandrioj  4 
Cranch,  397. 

5.  The  cession  of  the  district  to  the  federal  gov 
emment  did  not  affect  a  lien,  created  by  a  sutolo 
of  Virffin&a,  on  real  estate  in  the  district,  in  &vor 
of  the  Mutual  Assurance  Society.  A  mere  change 
of  sovereignty  produces  no  change  in  the  state  of 
rights  existing  in  the  soil.  JiuSuU  Jhsurunee  So^ 
eiety  v.  Watts,  1  Wheat.  279. 

6.  The  statutes  ooncerniog  the  district^  passed 
by  congress,  February  27th  and  March  3d,  1801 , 
did  not  change  the  laws  of  Virginia  and  Mary- 
land, adopted  bv  congress  as,  the  Isws  of  the  dio- 
triet,  further  than  a  change  of  jurisdiction  ren- 
dered a  change  in  Uiose  laws  necessary.  UnUed 
StmUB  V.  Simms,  1  Cranch,  352. 

7.  Fines,  forfeitures,  and  peoaltiesy  incuned  hv 
a  brftach  <i  those  laws,  are  therefore  to  be  sue« 
for  and  recovered  in  the  same  manner,  nuite-- 
tis  mutandis,  as  before  the  change  of  jurisdk^ 
tion.  ib. 

8.  The  statute  of  March  3d,  1801,  (which  pro- 
vides, that  the  matahal  of  the  district  shall  have 
the.  same  power  respecting  the  collection  of  finea, 
and  be  suDJect  to  the  same  rules,  d^-c.,  as  to  the 
payment  of  them,  as  the  sheriffs  of  Maryland  am 
m  relation  lo  the  same,)  does  not  require  the 
marshal  to  apply  to  the  district  attorney  for  ezeeu- 
tion  in  all  cases  of  fines  levied  by  the  oircnit 
court,  and  render  him  liable  for  not  so  doing,  if  no 
execution  be  issued.  Levy  Court  v,  Ringgold,  5 
Pet.  451. 

9.  Under  this  statute,  the  levy  court  of  Wash- 
ington county  are  not  entitled  to  half  of  the  fines, 
penalties,  Ac,  imposed  by  the  circuit  cooK  in 
cases  at  common  law,  and  under  the  acts  of  coQr 
gress ;  but  only  to  half  of  the  fines  accruing  un- 
der the  laws  of  Marylfud,  which  have  become,  bv 
adoption,  the  laws  of  the,  district,  ib. 

10.  .The  power  of  congress  to  exercise  legisla- 
tion in  all  cases  within  the  district,  includes  the 
power  of  taxing  it ;  and  congress  has  authority  to 
impose  a  direct  tax  on  the  district,  in  proportion 
io  the  otnaus  directed,  by  the  constitution,  to  be 
taken.     Loughborough  w.  Blakf,  5  Wheat.  317., 

11.  Congf«s8,  when  legislating  for  the  district, 
under  the  eighth  section  of  the  first  article  of  the 
constitution,  is  still  the  legislature  of  the  union. 
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ud  'm  910^  ate  the  lawt  of  the  United  Sutet. 
0»Ami#  t.  yirginia,  6  Wheat.  424. 

12.  There  ia  nothing  in  the  nature  of  the  ezolu- 
ahre  legialation  of  congreaa  oyer  the  diatriot,  which 
neeeaaarily  confinee  the  operation  of  the  lawa, 
made  in  virtue  of  the  power  of  auch  legialation,  to 
the  diatrict.  That  power,  bein^  conferred  by  the 
ooiistittttion,  carriea  with  it  ail  those  incidental 
powers  which  are  necesaarj  to  ita  co«iplete  and 
effectual  execution.  Cohens  ▼.  Virgima,  6  Wheat. 
4tJ6— 429. 

l:^.  A  Justice  of  the  peace,  in  the  district,  is  an 
officer  of  the  goyernment  of  the  -United  States, 
and  exempt,  therefore,  from  military  duty.  Wise 
¥.  WUhsTs,  3  Cranch,  331. 

14.  The  statute  27  £liz.  c.  4,  airainat  covinous 
and  fraudulent  convejrances,  ia  in  force  in  the 
district.     Catkeart  y,  Robinson,  5  Pet.  280. 

•Of  the  courts  in  the  district,  and  of  writa  of 
cffor,  appeala,  &c.,  see  Courts.    Appxal,  788. 


COMMISSION. 

I.   0/  Officers. 
II.   To  armed  Vessels, 

I.    Commission  of  on  Officer. 

1.  Where  a  brevet  commission  in  the  army  of 
the  United  States  is  conferred,  the  officer  to  take 
rank  from  a  prior  date,  the  pay  and  emoluments 
of  the  rank  conferred  follow,  as  an  incident,  from 
atlch  date,  if  the  officer  have  rendered  services 
according  to  that  rank.  United  Stales  v.  Vinton, 
2  Sumner,  299. 

2.  Where  a  person  commissioned,  as  captain  of 
a  company  of  militia,  by  the  name  of  Edward  L., 
issued  a  warrant  of  distress,  as  captain,  by  the 
name  of  Edmnnd  L.  ^his  true  name)  it  was  held, 
in  an  action  against  him  by  the  owner  of  the  prop- 
erty taken  on  the  warrant,  that  extrinsic  evidence 
was  admissible,  in  justification,  to  show  that  he 
was  chosen  captain,  by  the  name  of  Edmund  L., 
and  had  acted  as  such,  that  no  other  peraon  bore 
either  of  those  names,  and  that  he  was  commissioned 
by  the  wrong  name  through  mistake.  SthefiM  v. 
Lounsbary,  8  Conn.  109. 

3.  When  a  commission  for  an  officer,  who  does 
not  hold  his  office  at  the  will  of  the  president  of 
the  United  States,  is  signed  by  the  president  and 
transmitted  to  the  secretary  of  state,  to  be  sealed 
and  recorded,  it  is  irrevocable  -,  the  appointment  is 
complete.    Marbury  v.  Madison,  1  Cranch,  137. 

4.  The  commission  ia  not  the  appointment,  but 
ia  only  evidence  of  an  appointment ;  and  a  deliv- 
ery of  the  commission  is  not  necessary  to  conati- 
tute  the  appointment,  ib.   S.  P.  2  N.  4Sk  M.  857. 

5.  The  secretary  of  state  cannot  lawfully  with- 
hold a  commission  signed  and  sealed,  though 
directed  so  to  do  by  the  president  of  the  United 
Sutes.    1  Cranch,  137. 

6.  Where  a  peraon  has  color  of  authority,  and 
acts  under  a  commission  from  the  appomting 
power,  but  which,  it  may  be  alleged,  has  been  for- 
feited by  some  act,  the  validity  m  the  commission 
cannot  be  examined  in  a  suit  in  which  he  ia  not  a 
party.    MKitn  v.  Somsrs,  1  Pennsyl.  297. 

7.  The  collector  of  a  port  in  Vermont  is  not 
obliged,  in  order  to  justify  his  seizure  of  property 
for  a  violation  of  the  revenue  law,  to  show  his 
commission  in  court,  when  sued  for  such  seizure 
in  the  state  court.  Alitsr,  of  a  deputy  collector. 
Jacques  v.  Gristoold,  2  Tyler,  235. 

8.  A  commission  of  justice  of  the  peace  and  judge 
of  the  common  pleaa  waa  held  to  be  sufficient  evi- 
dence of  the  appointment  of  the  holder  as  judge, 
without  a  aeparate  commission  for  that  office. 
Talbot  V.  Simpson,  Peters  C  C.  194. 


^  9.  The  official  acts  of  one,  who  has  a  commia- 
aion,  are  good,  until  it  is  declared  void.  Taylor  v. 
Skrins,  2  Conat  Rep.  696. 

II.   Commissions  to  armed  Vessels* 

10.  A  commission  of  the  sovereign,  in  general, 
authorizes  only  eapturea  of  enemies*  property. 
But  it  extends,  without  any  express  clause,  to  the 
capture  of  all  neutral  property  seized. in  violating^ 
neutral  duties  —  such  property  being  quusi  ene- 
mies' property.    MaisonnAre  v.  Keating,  2  Gal- 

lis.    oO«/> 

11.  For  the  same  reason,  a  commission  author- 
izes the  bringing  in,  for  adjudication,  of  property 
that  is  under  neutral  passports  and  papers,  where 
there  is  probable  cause  to  suspect  its  real  charac- 
ter, ib. 

12.  If  therefore  a  commission  gives  hostile  prop- 
erty to  the  captors,  and  enables  them  to  deliver  it 
up  on  ransom,  it  also  enables  them  to  do  the  same 
in  respect  to  neutral  property  that  has  acquired  a 
hostile  taint,  ib, 

13  A  commission  to  the  commander  and  crew 
of  a  private  armed  vessel ''  to  subdue  and  seize  any 
armed  or  unarmed  British  vessel,  public  or  pri- 
vate, which  shall  be  found  within  the  jurisaic- 
tional  limits  of  the  United  States,  or  elsewhere, 
and  auch  captured  vessel,  with  her  apparel,  dtc., 
and  the ^oods,  ^.,  found  on  board  the  same,  to 
bring  within  some  port  of  the  United  States,  dec," 
does  not  warrant  tne  seizure,  as  prize  of  war,  of 
British  goods  on  land,  within  the  United  States.  SlO' 
cum  V.  WkeeUr,  1  Conn.  429.    See  Capture,  12. 

14.  A  commission  to  a  private  armed  vessel, 
though  regularly  issued,  may  be  forfeited  by 
grossly  illegal  conduct  \  and  a  commission,  fraud- 
ulently obtained,  is  void  as  to  vesting  the  inter- 
ests of  prize.     The  Experiment,  8  Wheat.  261. 

15.  A  commission,  nowever,  may  be  lawfully 
obtained,  although  the  party  intended  to  use  it  as 
a  cover  for  unlawful  purposes ;  and  it  is  not  void, 
by  reason  of  such  intention  of  the  party,  if  it  is 
obtained  without  fraud  or  imposition  upon  the  offi- 
cers of  the  government,  ib. 

16.  Abuse  of  the  commission  is  not,  per  se,  evi- 
dence that  it  was  obtained  by  fraud  and  imposi- 
tion, ib. 

See  Admiraltt.    Prize. 

Commission  to  take  testimony — See  Evidence, 

I.  (b.) 

COMMISSIONERS  OF  BANKRUPTCY. 
See  Bankrupt. 


COMMISSIONERS  OF  ROADS. 

See  County  Commissioners.    Way. 

COMMISSIONERS  OF  SEWERS. 

1.  Commissioners,  wKh  the  authority  of  com- 
missioners of  sewers,  were  appointed,  by  virtue  of 
the  Massachusetts  statutes  of  1808,  chapters  8  and 
lOQtlo  ascertain,  and  by  permanent  boundaries  to 
secuie,  the  proportion  of  water  that  ought  to  flow 
firom  Charles  River  into  Mill  Creek,  in  Dedhain, 
and  were  directed  by  the  court  to  return  their  doings 
to  the  court  as  soon  as  might  be.  The  statutea 
contained  no  provision  to  wis  e^ct.  The  com- 
missioners drew  up  their  report  in  1813,  but  by 
accident  it  was  not  returned  into  court,  until 
1826.  Held  that  it  might  then  be  presented  for 
acceptance.  Proprietors  of  Mills  on  Charles  River  v. 
Proprietors  of  Mills  on  Mill  Creek,  fyc.  7  Pick.  207. 

2.  QiMcre  —  whether  a  return  and  acceptance  of 
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r.i:     I 


Mich  report  be  necessary  to  ^ire'  vmliditj  to  the 
conimissioners*  proceedings  ?  tb, 

3.  The  court  will  not  appoint  eommissionerv  of 
sewers  under  the  statute  of  1795,  c.  62,  where  all 
the  proprietors  of  the  lands  alleged  to  be  damaged 
join  in  the  application  therefor.  Ex  parte  Fearing, 
14  Mass.^. 


COMMITMENT. 

1.  A  person  may  be  committed  by  one  magistrate 
for  a  crime,  upon  an  affidavit  taken  befbre  another. 
Ex  parte  BoUman  and  Stoartwoutf  4  Cranch,  12D. 

2.  In  Tennessee,  a  magistrate  in  one  county 
may  issue  a  warrant  to  arrest'  a  person  charged 
with  committing  a  felony  in  another  county,  and 
may  commit  him  for  trial.  Johnston  t.  SUUe,  2 
Yerg.  58. 

3.  On  a  motion  to  commit  a  person  accused, 
evidence  is  admissible  which  would  not  be  on  a 
trial  in  chief;  and  proof,  that  absolutely  convinces 
the  court  of  the  guilt  of  the  accused,  is  not  neces- 
sary. Probable  cause  for  commitment  must  be 
shown,  and  probable  cause  is  made  out  by  furnish- 
ing good  reasons  for  believing  that  the  alleged 
crime  has  been  committed  by  uie  person  accused. 
1  Burr's  Trial,  U.  15.    4  DaU.  412. 

4.  The  circuit  court,  sitting  as  a  court,  has  au- 
thority to  commit  a  person  charged  with  anofience 
against  the  United  States,  although  a  grand  jury 
is  in  session  before  whom  a  bill  may  be  presented. 
1  Burr's  Trial,  79.  80. 

5.  A  commitment  of  one  to  jail,  to  be  tried  by 
an  examining  court,  on  a  charge  of  an  intention 
to  commit  a  felony,  is  unlawful,  and  renders  the 
magistrate,  who  oroers  it.  liable  in  damages  to  the 
party  committed.  Sthreshtey  v.  Fisher,  Hardin, 249.- 

6.  A  warrant  fbr  the  commitment  of  a  runaway 
negro  was  held  to  be  void  for  want  of  tC  seal. 
Somervell  v.  Hunt,  3  Har.  &,  M'Hen.  113.  S.  P. 
Slate  V.  Caswell,'  Charit  280. 

7.  In  South  Carolina,  a  warrant  of  commitment  is 
good  without  a  seal.    ^atev.  Fotcj^An, 'Harper,  313. 

8.  A  warrant  of  commitment  from  a  justfce  of 
the  peace  should  recite  the  complaint  on  which  it 
is  founded.     Commonwealth  v.  Ward,  4  Mass.  497. 

9.  And  must  set  forth  a  good  cause  for  commit- 
ment, expressed*  with  certainty,  and  suiiported  by 
oath.    Ex  parte  Buff  or  d,  3  Cranch,  44s. 

10.  A  prisoner  was,  therefore,  discharged  on 
habeas  corpus,  where  the  warrant  of  commitment 
mdVelv  set  forth  that  the '  prisoner  had  been 
brougnt  before  justices,  and  was  by  them  required 
to  find  sureties  for  his  good  behavior,  &c.,and  had 
failed  or  refused  to  find  such  sureties,  ib.  S.  P.  4 
Mass.  497. 

11.  In  Commonwealth  y.  Murray,  2  Virff.  Cas. 
504,  it  was  held  not  to  be  indispensable  to  the  va- 
lidity of  a  warrant  of  commitment,  that  it  should 
set  h>rth  that  the  prisoner  was  charged  on  okih. 

12.  Earle,  J.,  in  State  v.  KiUet,  2  Bailey,  290,  says 
it  is  not  indispensable  that  the  information  for  a 
warrant  should  be  on  oath ;  nor,  if  on  oath,  that  it 
should  be  in  writing  —  that  a  warrant  is  legal,  if 
issued  on  such  grounds  of  information  as  might 
satisfy  the  magistrate  without  oath. 

13.  It  was  decided  that  a  warrant  of  commit- 
mettt  is  sufficient,  if  it  appear  on  the  face  thereof 
that  authority  is  given  to  detain  the  prisoner  on 
some  charge,  of  a  criminal  nature,  though  not  set 
forth  with  technical  accuracy.  2  Bailey,  290. 

14.  A  warrant  of  commitment  is  no  part  of  the 
record  of  the  magistrate  or  court  that  issues  it. 
Commonwealth  v.  M*Caul,  1  Virg.  Cas.  300.  But 
if  a  prisoner  excepts  to  an  opinion  of  the  examin- 
ing court,  and  in  his  bill  of  exceptions  sets  fortli 
the  warrant,  he  thereby  makes  it  a  part  of  the 
record  of  such  court.  Commonwealth  T.  Murray, 
2  Virg.  Cas.  504. 


15.  In  atals  ▼.  J.  H.  1  T^,  444;  the  ^fimdot 
was  discharged,  thou|^h  me  warrant  ef  commit 
ment,  and  t£e  eomnlaint,  and  the  eopms^  eaeh  rv- 
cUsd  that  the  complaint  was  on  oath,  becsose  tbeie 
was  not  a  corticate  of  the  magistrate  that  1km 
cham  was  made  oir  oath.    See  14  Jotins.  371. 

loT  A  commitment  is  not  such  an  act  of  judicial 
power  as  reqwres  that  it  should  be  exercised  br 
courts  or  jadges,  within  th^  meaning  of  the  third 
article  of  the  constitution  of  the  United  Stntea. 
Ex  parte  Pod,  2  Virg.  Cas.  276. 

17.  Thb  act  of  congress,  1790,  which  oMthorixa^ 
a  justice  of  the  peace  to  commit  a  sailor  who  faaa 
deserted  from  the  merchant  service,  is  coneselmt 
with  the  constitution  of  the  United  States.  Bat 
no  person,  designated  by  an  act  of  o6ngrea8,  eaa 
be  refuirsd  or  oempelled  to  do  it.  ib, 

18.  Where  a  jury,  under  a  statbte  of  Pennsyl- 
vania, acquit  a  defendant  who  is  indicted;  but  oe-  * 
termine  that  he  shall  pay  costs  of  prosecutuNi,  n 
sentence  and  commitment  are  the  necessary  coa- 
sequences  of  the  verdict,  and  the  power  feo  oommit, 
if  the  costs  are  not  paid,  is  an  incident  of  the 
power  to  sentence,  though  the  statute  is  silent  «■ 
to  the  power  to  commit.  Ke^haoer  t.  Qwnm— 
wealth,  2  Pennsyl.  240. 

-'19.  The  sentence  of  a  justice  of  the  peace  Ibr 
the  commitment  of  an  offender  to  the  work  houaei 
until  released  bv  order  of  law,  is  erroneous —  be* 
ing  for  an  indefinite  time.  Waskbum  v.  Btlkmam^ 
3  Conn.  508. 

^.  An  order  of  commitment,  made  in  open 
court,  authorises  the  sheriff  to  commit  witlhoQt  n 
mittimus  or  a  copy  of  the  orHer.  The  evidence 
of  the  order  is  preserved  of  record.  State  t. 
Heathman,  Wright,  691. 

21.  In  a  commitment  to  the  house  of  refuge,  m 
Pennsylvania,  by  an  alderman  or  justice  Sf  the 
peace,  the  adjudication  is  not,  in  any  respect,  con- 
clusive of  the  truth  of  its  contents.  The  whole 
subject  is  open  on  the  hearing  of  a  writ  of  habeas 
corpus,  and  it  is  then  incumbent  on  the  managers 
to  show  affirmatively,  and  from  evidence,  that  the 
child  detained  in  custody  is  a  proper  subject  for 
the  house  of  refuge,  wifhin  the  intent  of  their 
charter.  Commonwealth  v.  MKtagy,  1  Ashm, 
248.    See  Swealman*s  case,  1  Cow.  144. 


COMMON. 

I.  Right  of.  Common, 
II.  FubUc  Commons. 

I.  Right  of  Common, 

1.  The  right  of  common  is  an  incorporeal  he- 
reditament,  giving  to  the  owner  of  one  tract  oT 
Jand  the  privilege  of  common  in  other  lands;  a 
privilege  annexed  to  the  land  and  passing  by  the' 
conveyance  of  the  land  to  which  it  is  annexed. 
Per  Tilghman,  C.  J.  U2  S.  &  R.  32.  See  aim  10 
Wend.  647. 

2.  Common  appurtenant  does  not  arise  frena 
any  connection  of  tenure,  and  it  may  be  create<l 
by  grant  or  claimed  by  prescription.  Common 
appendant  can  arise  only  from  prescription.  Per 
Van  Ness,  J.    11  Johns.  498. 

3.  Common  of  pasture  appurtenant  or  append- 
ant may  be  apportioned :  But  if  the  ownfr  or  the 
land,  to  whteii  it  is  appurtenant,  purchases  part  cf 
the  land,  from  which  it  is  to  be  taken,  or  the  owner 
of  part  of  the  land  fVom  which  common  is  to  be 
taken,  purchases  the  land  or  part  of  the  land  In 
which  it  18  appurtenant,  the  right  of  common  \a 
extinffuishiid  as  to  the  whole.  Liplngston  y»  Tern 
Broeek,  16  Johns.  14.  Van  Renssdaer  ▼.  RadcUffy 
10  Wend.  653. 

"4.  Common  of  estovers  cannot  be  apportiooed ; 
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•nd  where  a  farm  entitled  to  estoTen  ii  divided, 
hy  (be  aet  of  the  party,  among  aeverai  tenants, 
neither  of  them  can  take  etitovera;  the  right  to 
them  is  extinguished.  Van  Rensselaer  y.  RadcUff', 
lOWend.  63y. 

5.  Where  common  of  estovers  devolves  upon 
•everai,  by  operation  of  law,  tJhough  they  can- 
not  enjoy  ^e  right  in  severalty,  vet  they  may, 
by  unitinff  in  a  conveyance,  vest  the  right  in  an 
iadividuaj.  ib. 

6.  A  grant  of  a  right  of  common  to  the  inhab- 
itantSy  (Who  are  not  incorporated,}  of  a  certain 
"  neighborhood,  as  well  such  as  may  arise  and 
shall  hereafler,  as  those  that  are  now  raised  upon 
the  same,*'  is  inoperative.  T/iomas  v.  MarsAfield, 
10  Pick.  364. 

7.  Where  the  proprietors  of  a  township  voted 
**  that  100  acres  of  the  poorest  land  on  M.  S.  Hill 
be  left  common  for  the  use  of  the  town  for  build- 
ing-stones," it  was  held  that  a  right  in  common 
would  not  have  been  conveyed  to  the  inhabitants 
ID  their  individual  capacities,  even  if  the  fee  had 
passed  by  the  vote.  Worcester  v.  Green,  2  Pick.  429. 

8.  By  the  New  York  statute  of  descents,  a  right 
of  common  in  fee,  being  an  incorporeal  heredita- 
ment, descends  to  all  the  children  of  an  intestate 
owner  thereof;  and  a  conveyance  of  such  right 
by  the  eldest  tenant  in  common,  or  parcener,  is 
void.  All  the  tenants  must  join  in  the  convey- 
ance.   Ltyman  v.  Med,  16  Johns.  30. 

9.  A  right  of  common  in  cross,  and  sans  nom- 
krtf  cannot  be  aliened  in  such  a  way  as  to  give 
the  entire  right  to  several  persons,  to  be  enjoyed 
bv  them  severally ;  and  it  seems  that  where  such 
right  descends  to  several  persons,  as  tenants  in 
•ommon  or  parceners,  it  cannot  be  divided  among 
them,  but  must  be  enjoyed  jointly,  ib. 

10.  A  leased  land  in  fee  to  B,and  B  covenanted 
to  pay  renU  and  A  covenauted  that  B  should  have 
common  of  estovers  and  pasture  out  of  other  lands 
of  A.  A  approved  those  lands,  whereby  B  was  pre- 
vented from  enjoyinff  the  common.  In  an  action 
by  the  assignee  of  A  to  recover  rent  of  B,  it  was 
held  that  thie  covenant  that  B  should  have  com- 
mon did  not  operate  as  a  grant,  and  that  as  the 
eommon  was  not  a  part  of  the  premises  on  which 
rent- was  reserved,  A's  approving  furnished  no  de- 
fence to  the  action,  and  that  B  s  remedy  was  by 
action  on  the  covenant,  fyatts  v.  Coffin f  11 
Johns.  495. 

11.  A  right  of  common  of  pasture  is  such  a  title 
in  the  land  as  was  intended  by  the  statute  of  1S26, 
**  to  preserve  and  secure  from  damage  Marshfield 
beach,"  &g.,  which  provides  that  persons  having 
**  any  legal  title  in  any  part  thereof"  shall  be 
•ompensated,  Slo.  Jnomas  v.  MarshJUldf  10 
Pick.  364. 

13.  The  Pennsylvania  sUtute  of  February,  1819, 
▼ested  in  the  trustees  of  the  Western  University 
the  title  to  forty  acres  of  the  vacant  land  of  the 
eommonwealth  adjoining  the  out-lota  of  the  town 
of  Allegheny,  subject  to  the  right  of  common  pas- 
tare  given  by  the  statute  of  1787  to  the  inhabit- 
«ats  of  that  town.  Trustees  of  Western  University 
V.  Robinson,  19  8.  &  R.  29. 

13.  The  owner  of  a  manor,  who  granta  leases 
conferring  rights  of  common,  may  appropriate  por- 
tions of  the  waste  lands  of  the  manor,  provided  he 
leaves  enough  for  the  tenants ;  but  such  appro- 
priation must  be  an  actual  bona  fide  one ;  a  mere 
enclosure  of  the-  waste  lands  by  a  possession  fence 
(so  called,)  is  not  sufficient  for  this  purpose.  No 
one,  howerer,  except  a  tenant,  can  question  the 
feimess  of  the  appropriation.  Van  Rensselaer  v. 
r,  10  Wend.  639. 
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owners  for  a  public  square  or  common,  and  indi- 
viduals purchase  lots  bordering  thereon  under  an 
expectation, excited  by  the  proprieton,  that  it  shall 
so  remain,  the  proprieton  cannot  resume  the  land 
thus  set  apart  ana  appropriate  it  to  another  use. 
^bboU  V.  MiUs,  3  Verm.  521.  8.  P.  Emerson  v. 
WUey,  10  Pick.  310. 

15.  Where  the  proprieton  of  a  town  set  apart  a 
piece  of  undivided  land  as  a  public  square  or 
common,  which  is  afterwards  used  by  the  public 
without  interruption  for  a  number  of  years,  the 
town  has  no  power  to  convey  a  right  to  an  exclu- 
sive possession  of  any  part  of  it.  Pomeroy  v. 
MUls,  3  Verni.  279.  Nor  to  reclaim  the  land. 
State  V.  Trask,  6  Verm.  355.  S.  P.  Stiles  v.  Cur- 
tis, 4  Day,  328. 

16.  But  the  public  have  only  an  easement  in 
the  land,  and  any  proprietor  of  an  undivided  share 
of  land  in  the  town  may  maintain  ejectment 
against  any  one  who  is  in  exclusive  possession  of 
any  portion  of  the  land  so  set  apart.  Pomeroy  v. 
MUU,  -3  Verm.  279. 

17.  The  proprieton  of  a  town,  having  set  apart 

a  piece  of  land  as  a  common  for  public  uses;  made  . 
a  division  of  lands  consisting  of  one-acre  lots  about 
the  common,  which  were  di^tribvited  among  the 
proprieton,  one  to  each  righL  Held  that  a  subse- 
quent purehaser  of  one  oi  these  lots  had  no  right 
to  the  fee  of  the  common  in  front  of  it,  and  could 
not  maintain  trespass  against  one  who  had  erected 
a  building  thereon  near  to  his  lot.  Ferre  v.  Doiy, 
2  Verm.  378. 

18.  A  town  voted,  in,  1741 ,  that  all  the  common 
lands  '*  shall  continue  to  be  unfcnced  as  they  are^ 
for  the  use  of  the  old  parish  for  highways,  a  train- 
ing field,  &c.,  and  the  more  convenient  comlneat 
the  pond,  &c.,and  also  to  accommodate  the  neigh- 
bors that  live  bordering  on  said  lands  for  their 
more  convenient  coming  at  and  improving  their 
own  lands  and  buildings ;  all  the  aforesaid  lands  to 
remain  unfenced  and  to  the  use  of  the  old  parish 
and  neighborhood  aforesaid  forever,  never  to  be 
disposed  of  for  any  other  use  without  the  consent 
of  every  freeholder  in  the  parish."  The  parish,  in 
1777,  granted  land  "  bounded  all  round  by  the 
land  given  to  the  parish  for  particular  uses,"  &c.  In 
1805,  a  part  of  the  said  commdn  land  was,  in  puren- 
ance  of  a  vote  of  the  parish,  enclosed  for  the  purpose 
of  buiding  a  parsonage  house  thereon.  Held  that 
these  was  an  implied  covenant,  in  the  ^rant  of 
1777,  that  the  common  land  should  remain  open, 
unless  it  should  be  enclosed  with  the  assent  of 
every  freeholder  in    the    parish;   and  that  the 

grantee  was  not  liable,  in  an  action  of  trespass 
rought  by  the  occupant  of  the  land  enclosed  by  • 
virtue  of  the  vote  or  1805,  for  passing  over  said 
enclosed  land  — ^  he  having  proved  that  he  had  a 
right  of  way  over  it  within  20  yean  next  before 
suit  brought  Held  also,  that  the  vote  of  1805 
was  not  evidence  that  every  freeholder  in  the 
parish  assented  to  the  enclosure.  Emerson  v.  Wi' 
ley,  10  Pick.  310. 

19.  In  a  previous  stage  of  the  foregoing  case,  it 
was  decided  that  evidence  of  a  usage  tor  all  persons 
to  pass  over  the  above-mentioned  common  lands  did 
not  support  a  plea  that  the  land  was  a  public  high- 
way.   Emerson  v.  Wiley,  7  Pick.  68. 

20.  Where  proprieton  of  a  township  appropri- 
ated land  for  a  meeting-house  whiclr  was  subse- 
quently built  thereon,  and  the  town  was  after- 
wards incorporated  and  assumed  the  charge  of 
parochial  matters,  and  the  land  around  the  meet- 
ing-house was  called  *<  the  common,"  Ac.,  and 
was  always  open,  and  was  intersected  by  roads, 
and  used  for  tlie  site  of  horse  sheds  and  for  all  the  • 
ordinary  purposes  incident  to  a  place  of  worehip, 
and  also  as  a  training  field ;  it  was  held  that  al- 
though the  proprietors  had  voted  to  sell  part  of 
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■aid  landj  and  had  exercised  other  acts  of  owner- 
ship over  portions  of  it,  jet  the  first  parish,  as  suo- 
cessor  of  the  town  in  its  parochial  capacity,  and 
having  actual  possession,  might  maintain  trespass 
against  one  who  had  no  title,  but  was  a  mere 
stranger,  for  ploughing  up  the  land.  First  Parish 
in  Shrewsbury  v.  SmilA,  14  Pick.  297. 

21.  Where  the  owner  of  land,  on  a  navigable 
river,  was  authorized  to  establish  a  town  upon  it 
and  to  dispose  of  lots  by  lottery,  and  in  the  pub« 
lished  scheme  of  the  lottery  adventurers  were 
assured  that  the  lots  should  be  laid  off  in  a  town 
"  convenient  to  the  river,  with  public  build- 
ings ;  **  it  was  held  that  parol  evidence  was  admis- 
sible in  aid  of  the  inference  to  be  drawn  from  such 
published  scheme,  to  establish  an  equitable  title 
in  the  inhabitants  of  the  town,  as  tenants  in  com- 
mon, to  a  piece  of  ground  between  the  river  and 
lots  that  were  laid  on  for  the  town.  Mayo  v.  Mur- 
ehie,  3  Munf  358.    See  Couitty,  22.  23. 


COMMON   CARRIERS.      See  fiAU.MEirT, 

IV.  (d.) 

COMMON    LANDS  AND    GENERAL 

FIELDS. 

1.  By  a  law  of  the  colony  of  Massachusetts, 
1636,  authority  was  given  to  freemen  of  every 
town  to  dispose  of  their  lands,  &c.  In  the  pre- 
amble of  the  provincial  statute  12  Anne,  c.  2,  it  is 
recited  that  the  law  has  empowered  proprietors  of 
lands  lying  in  common  to  manage,  improve,  dis- 
fose  and  divide  the  same,  &c.  The  early  practical 
construction  of  these  statutes  was,  that  the  power 
to  dispose  of  such  lands  included  the  power  to  sell 
and  convey  them.  Held,  in  1807,  that  the  long- 
continued  usaffe  furnished  a  contemporaneous 
construction  wnich  must  prevail  over  the  mere 
technical  import  of  the  words.  Rogers  v.  Good- 
win, 2  Mass.  475. 

2.  In  New  Hampshire,  proprietors  of  common 
and  undivided  lands  have,  from  very  earlj^  times, 
made  partition  by  vote  without  deed,  and,  in  some 
cases,  have  conveyed  their  lands  in  the  same  way ; 
and  these  partitions  and  conveyances  are  now  held 
to  be  valid.     Cobum  v.  EUentoood,  4  N.  Hamp.  99. 

3.  A  similar  practice  has  prevailed  in  Massa- 
chusetts and  been  sanctioned  bv  the  courts.  Cod- 
man  y.  Winsloto,  10  Mass.  146.  Baker  v.  Fales^ 
16  Mass.  497.  Adams  v.  Frothingham,  3  Mass. 
360.  SprinMd  v.  MiUer,  12  Mass.  415.  And 
by  statute  of  1783,  c.  39,  such  proprietors,  organ- 
ized according  to  statute,  may  now  make  valid 
partition  by  vote  merely.  Folger  v.  Mitchell,  3 
Pick.  396. 

4.  So,  in  Vermont,  partition  may  be  made  bv 
vote  of  the  proprietors  at  a  meeting  called  accord- 
ing to  the  provisions  of  the  statute  which  makes 
them  a  corporation  for  certain  purposes.  3  Verm. 
280.    6  Verm.  206. 

5.  A  grant  of  land,  made  by  vote  of  such  pro- 
prietors cannot  be  rescinded  by  a  subsequent  vote, 
even  at  an  adjournment  of  thie  meeting  at  which 
such  vote  vttfl  passed.  Rehoboth  v.  Hunty  1  Pick. 
224.  PikeW.  Dyke;  2  Greenl.  213.  Skavleigh  v: 
PiUbvrvy  1  GreenU  271.  See  14  Pick.  301.  Com- 
mon, if.    Church,  3.  Post,  38. 

6.  But  where  proprietors,  after  having  laid  out 
a  parcel  of  lanu  to  A,  voted  that  the  location 
should  be  void,  and  that  A'^s  heirs  should  take  a 
new  survey,  and  laid  out  the  same  land  to  B  — 
neither  A  nor  his  heirs  having  ever  entered  —  it 
was  held  that  a  stranger  could  not  contest  B*s 
title  on  the  ground  tliat  the  laying  oilt  to  A  was 


not  rightfully   reseinded.      Davis  ▼.  Mattm,   4 
Pick.  156. 

7.  It  is  not  jiecessary  that  deeds  made  by  pro* 
prietor's  committees  should  contain  recitals  of 
their  authority  and  proceediiin  in  the  sale  f  such 
recitals  not  being  evidence  of  the  facts,  hmmam 
V.  Jackson,  4  Greenl.  237.    See  Post,  28. 

8.  A  vote  df  proprietors  authorizing  a  committee 
to  sell  lands  empowers  them  to  make  deeds  in  the 
name  of  the  proprietors ;  and  one  seal  is  sufll- 
cient,  though  the  committee  may  consist  of  several 
persons.     Decker  v.  Preemanf  3  Greenl.  338. 

9.  Where  proprietors  voted  that  A  should  have 
certain  land,  and  that  their  clerk  should  ^ive  him 
a  deed  in  the  name  of  the  proprietors,  and  he  exe- 
cuted a  deed  in  his  own  name,  as  clerk,  it  ww 
held  that  A  acquired  no  title.  Cohum  v.  Ellen- 
toood,  4  N.  Hamp.  99. 

10.  When  proprietors  of  common  lands  were 
organized,  under  the  statute  of  12  Ann,  c.  2,  and 
subsequent  statutes,  they  became  a  corporate 
body,  and  held  their  lands  as  a  proprietary.  One 
proprietor  might  have  the  process  of  partition 
against  the  corporation  or  proprietary  of  which  hie 
was  a  member;  but  as  against  all  others,  the 
rights  of  the  proprietors  were  to  be  asserted  and 
enforced  by  action  in  the  name  of  the  proprietors 
by  which  they  were  called  and  known  on  their 
own  records.  Chamberlain  y.  Bussey,  5  Greenl. 
171.    Milchdl  V.  Starbuek,  10  Mass.  20. 

11.  The  statute  of  Geo.  II.  c.  2,  which  author- 
ized the  sale  of  delinquent  proprietors'  lands  after 
30  days*  notice,  was  not  repealed  by  the  statute 
of  26  Geo.  II.  c.  2,  which  required  a  delay  of  6 
and  12  months,  and  a  subsequent  notice  of  40 
days.  Those  statutes  were  not  in  pari  materia  ; 
the  former  applied  to  grants  .made  bv  the  general 
court,  and  was  confined  to  sums  raised  on  lands 
granted  upon  conditions  not  fulfilled ;  the  latter 
applied  to  all  lands  '*  lying  within  no  township  or 
precinct,  which  are  owned  by  considerable  num- 
oers  of  proprietors,"  from  whatever  source  the 
title  might  be  derived.  Farrar  v.  Perley,  7  GreenL 
404. 

12.  The  40  days'  notice  required  by  statute  96 
Geo.  II.,  and  the  60  days'  similar  notice  required 
by  statute  2  Geo.  III.,  to  be  given  before  the  sale 
of  such  proprietors'  lands,  are  to  be  computed 
after  the  expiration  of  the  respective  periods  ofS, 
6  and  12  months,  mentioned  in  thoee  statutes,  hm- 
man  v.  Jackson,  4  Greenl.  237. 

13.  A  vote  to  raise  a  certain  sum,  under  an  ar^ 
tide  in  the  warrant  for  a  meeting  of  proprietor8| 
does  not  **  exhaust  the  efiicacy  of  the  article.* 
Further  sums  may  be  lawfully  raised  at  adjourn- 
ments of  the  same  meeting,  until  the  objects  of 
the  proprietors  are  effected.  Famtr  y.  Perley,  7 
Greenl.  404. 

14.  A  vote  of  the  proprietors  of  a  township, 
"  that  the  collector  be  empowered  td  mre  deeot 
of  the  land  sold  for  taxes,  empowers  him  to  sell 
the  lands  of  delinquent  proprietors  in  the  mode 
provided  by  law.  Farrar  v.  Eastman,  5  Greenl 
345. 

15.  But  a  sale  and  conveyance  of  proprietary 
lands  by  a  collector  authorized  by  yote  pwsed  m 
March,  1780,  passed  no  title  where  the  authority^ 
was  executed  before  forty  days' had  elapsed  sAer 
the  vote  was  passed,  in  disregard  of  the  statute  96 
Greo.  II.     Farrar  v.  Elastmmn,  1  Fairf.  191. 

16.  Proprietors  never  had  any  authority  to  self. 
for  payment  of  taxes,  lots  that  had  been  severed 
to  individuals  of  their  association,  and  by  them 
conveyed  to  third  persons.  Astt  v.  Peney^  11 
Mass.  169. 

17.  Where  persons  assumed  ,to  act  as  a  proprie- 
ty more  Ihan  40  years  ago,  and,  hsving  aooott* 
plished  the  objeet  of  their  aasoeiation,  had  eeeitd 
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Ibi  mote  than  30  yean  to  act  m  a  nropriety,  it- 
was  held  that  a  stran^r  could  not  dispute  their 
cajpacity  thus  to  associate,  and  controvert  rights 
derived  from  and  held  under  them.      Copp  t. 
Lamk^  3  Fabf.  312. 

18.  A  and  others  organized  themselves  as  a  pro- 

Iiriety,  in  1793,  claiming  title  to  a  township  of 
and.  Six  years  afterwards,  they,  received  a  deed 
of  the  township  from  the  trustees  of  an  academy. 
They  continued  their  corporate  connection,  and 
ill  1802  passed  a  vote,  A  being  moderator  of  the 
meeting,  confirming  all  previous  proceedings. 
Neither  A,  nor  either  of  his  associates  ever  claim- 
ed any  part  of  the  land  beyond  their  interest  in 
the  propriety.  Held  that  a  claim  under  the  resid- 
vary  devisee  of  A,  to  a  part  of  the  land,  by  vir- 
tue of  said  deed,  independently  of  the  propriety, 
could  not  be  sustainea.  Copp  v.  Lamt,  3  Fairf. 
312. 

19.  Where  proprietors,  in  pursuance  of  votes, 
laid  out  several  large  tiacts  of  land,  each  into  27 
equal  parcels,  and,  having  arran^d  themselves 
into  27  classes  as  nearly  equal  in  mterest  as  was 
practicable,  assigned  to  such  class,  by  lotf  one 
parcel  of  each  tract  to  be  held  in  common  by  the 
members  of  the  class,  in  exclusion  of  the  rest,  it 
was  held  that  such  partition  was  valid.  Folgtr  v. 
MileluU.  3  Pick.  396. 

20.  If  such  proprietors  appoint  a  committee  to 
survey  a  tract  of  land  and  to  lay  it  out  in  lots, 
preparatory  to  a  partition,  they  may  either  assent 
to  the  doings  of  tke  committee,  or  make  partition 
without  regard  to  them ;  so  that  if  a  part  only  of 
the  members  of  the  committee  act,  and  the  pro- 
prietors ratify  their  acts,  and  make  partition  ac- 
cordinffly,  the  proceedings  are  valid,  tb. 

21.  A  voluntary  partition  made  by  proprietors 
is  not  superseded  by  the  pendency  of  a  petition 
for  partition  by  process  or  law.  u  such  petition 
be  afterwards  discontinued,  the  voluntary  partition 
will  stand  valid,  ib. 

22.  In  Vermont,  proprietors  of  common  and 
undivided  lands  are  by  statute,  made  a  corporation 
for  particular  and  limited  purposes,  and  they  must 
regulate  their  proceedings  conformably  to  tne  pro- 
visions of  the  statute:  Per  Williams,  C.  J.  6 
Verm.  206. 

23.  Such  proprietors  cannot  vote  to  commence 
•ttits,  nor  appoint  an  agent  to  commence  and  pros- 
aeaie  suits,  except  at  a  meeting  legally  warned 
^  that  purpose,  ffbodbridgt  v.  Proprutars  of 
Jidduaut  0  Verm.  204. 

24.  But  votes  of  proprietors,  which  were  not 
legal  when  passed,  may  become  so  by  the  acqui- 
escence of  the  proprietors  in  the  vote ;  and  if  they 
acquiesce  in  the  doings  of  an  agent  not  regularly 
appointed,  receive  the  benefit  of  suits  brought  b^ 
bim,  knowing  that  they  were  prosecuted  for  their 
eommon  benefit,  and  take  no  measures  to  show 
their  dissent  to  his  proceedings,  they  so  far  ratify 
his  doings  that  they  will  be  as  binding  on  them  as 
if  he  hwl  been  lawfully  appointed,  tb.  See  also 
Mbott  V.  MUU,  3  Verm.  528. 

25.  Where  the  plaintiflT  and  defendant,  in  an 
aetion  of  ejectment,  both  claim  under  the  same 
proprietary  division,  the  defendant  cannot  dispute 
the  legahty  of  the  proprietary  proceedings  in 
roakinff  the  diTision.  Bourn  v.  Bean,  1  Chip.  177. 
S.  P.  BuMh  V.  Whitnej^,  1  Chip.  369. 

26.^  But  if  the  action  be  for  a  certain  lot  in  a 
.certain  division,  and  there  be  no  other  description 
pf  the  land  in  the  decUration,  the  plaintiff  must 
show  a  division  in  ftot.  1  Chip.  177.  And  a 
division  under  tha  statute  can  be  proved  only  by 
the  record.     Stedmanv.  Putney,  N.  Chip.  II. 

27.  Where  proprietors  of  a  town,  at  a  preprie- 
lors*  meeting,  make  a  division  of  the  town  into 
severalty,  by  voting  certain  lots  to  the  persons 


claiming  the  different  rights,  in  lieu  of  their 
drafts,  such  votes  are  not  even  prima  fade  evi- 
dence of  title  to  such  lots.  The  law  does  not  au- 
thorize the  proprietors  to  decide  a  question  of 
title.  Smith  v.  Meadiam,  1  Chip.  424.  But  see 
4  Pick.  158. 

28.  In  an  action  of  ejectment,  the  deed  of  a  col- 
lector of  a  proprietor's  tax,  however  it  may  be 
worded,  is  not  even  prima  facie  evidence  of  a 
legal  'sale.  Powell  v.  Brown,  1  Tyler,  286.  .  See 
aUo7Cow.88.    4  Wheat.  77. 

29.  The  collector  of  a  proprietors*  tax  need  not, 
in  his  advertisement  for  sale,  annex  to  the  name 
of  each  delinquent  proprietor  the  sum  assessed  on 
his  right  or  share,  but  may  mention  the  amount 
or  the  tax  on  each  right  ffeneially,  and  then  insert 
a  list  of  delinquents,  nentworth  v.  AUen,  1  Ty- 
ler, 226. 

30.  If  the  records  of  a  proprie^rs'  meeting 
state  that  such  meeting  was  legall^warned  and 
held,  it  is  prima  fade  evidence  uat  ^ch  meetings 
was  legally  warned.  Stedman  v.  Putney,  N.  Chip. 
11 .  And  also  that  the  articles  of  business  acted 
upon  at  such  meeting  were  inserted  in  the  war- 
rant.   Doe  V.  Lawrence,  1  Chip.  103. 

31.  If  a  plaintiff  in  ejectment  rely  on  the  pro- 
prietors* records  to  show  that  the  land  in  question 
was  severed  to  his  right,  he  most  show  by  those 
records  that  such  severance  was  made  agreeably 
to  the  statute  regulating  proprietors'  meetings. 
1  Chip.  103. 

32.  A  proprietors*  book  of  records,  which  had 
been  in  the  possession  of  the  jprrandfather  of  the 
witness  who  produced  it,  and  for  30  y^rs  in  the 
hands  of  the  grandfather's  executor,  from  whom 
it  came  to  the  witness,  was  held  admissible  in 
evidence ;  there  being  no  proof  that  the  proprie- 
tary was  still  in  existence  with  a  clerk  to  keep  their 
records,  and  no  place  being  appointed  by  law  for 
the  deposit  of  them.  Tolman  v.  Eknerson,  4  Pick. 
160. 

33.  The  records  of  the  proprietors*  clerk  of 
deeds  made  and  recorded  prior  to  the  statute  of 
February,  1783,  authorizing  such  clerks  to  record 
deeds,  are  not  admissible  evidence  of  title  to  the 
lands  described  in  such  deeds.  Hart  v.  Gage,  6 
Vrtm.  170. 

34.  The  proceedings  at  the  first  meeting  of  pro- 
prietors will  not  be  treated  as  illegal  and  void, 
though  such  meeting  was  called'  by  a  magistrate 
in  New  Hampshire  where  the  proprietors  resided; 
no  place  of  meeting  being  prescribed  by  the  stat- 
ute.    Copp  V.  LamX,  3  Fairf.  312. 

35.  After  the  lapse  of  40  years,  and  a  long  exer- 
cise of  corporate  rights,  a  regular  warrant  calling 
the  first  meeting  may  well  he  presumed.  Copp  v. 
Lamb,  3  Flurf.  312.  S.  P.  Pitts  v.  Temple,  2 
Mass.  538. 

36.  The  warrant  of  a  justice  for  calling  a  pro- 
prietors* first  meeting  70  years  ago  need  not  be 
proved  in  a  suit  brought  by  the  proprietors.  JSliter, 
where  a  meeting  was  called,  only  twenty  yean 
since,  for  the  purpose  of  reorganizing  the  proprie- 
tors. Proprietors  of  Monumoi  Great  Beach  v. 
Rogers,  1  Mass.  159. 

37.  Where  proprietors  sue  in  their  corporate 
name,  and  the  defendant,  by  pleading  the  genej^l 
issue,  admits  their  corporate  capacity,  they  may 
show  their  corporate  possession  of  land  by  the  acts 
of  individual  proprietors ;  the  statutes  taking  away 
no  rights  from  the  individuals,  which  they  had,  as 
tenanti  in  common,  before  they  were  incorporated. 
ib.    Sewall,  J.  dissenting. 

38.  The  proprietors  of  a  town  appropriated  a 
tier  of  their  common  land  for  a  public  highwav  by 
laying  out  the  land  adjoining  thereto  and  aelliog 
it  as  bounded  on  a  highway.  After  the  tier  had 
been  used  is  a  highway  nearly  a  hundred  years, 
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vesra  tlie  time  of  bringing  actions  to  recover  lands 
held  bj  adverse  possession,  do  not  violate  the  said 
compact,  thouffh  the  statute  of  Virginia,  and  also  the 
first  statute  of  Kentucky,  on  this  subject,  allowed 
20  years,  within  which  a  claimant  might  prose- 
cute his  duit  in  such  case.  ib. 

6.  But  the  Kentucky  statutes  oflTST?  and  1812, 
concerning  occupying  claimants  of  land  —  allow- 
ing them  tor  improvements  made  on  the  larid,  /kc. 
—  being  supported  by  no  principle  or  precedent 
in  the  legislation  of  Virnnia,  were  held  to  violate 
said  compact,  and  therefore  to  be  aflconatituttono]. 
Green  v.  Biddle,  8  Wheat.  1.  5  Pet.  465. 
Contra,  Fowler  v.  Halbert,  4  Bibb,  54.  BodUy 
V.  GaiihtTy  3  Monr.  58.  Sanders  v.  JSTorton^  4 
Monr.  465.    ATKinney  v.  Carroll,  5  Monr.  97. 

7.  That  compact  is  a  contract  within  the  mean- 
ing of  the  constitution  of  the  United  States,  which 
prohibits  any  state  from  passing  a  law  impairing 
the  obligation  of  contracts.    8  Wheat.  1. 

8.  To  bring  a  case  within  the  protection  of  the 
7th  article  ^above  recited)  of  that  compact,  it  must 
be  shown  tnat  the  asserted  title  to  the  land  is  de- 
rived from  the  laws  of  Virginia,  prior  to  the  sep- 
aration of  the  two  states.  Fisher  v.CoekereU,  5 
Pet.  253.    See  Bsard  v.  Snutk,  6  Monr.  430. 

9.  The  compact  between  New  Jersey  and  Penn- 
sylvania, mack  in  1783,  recognizes  the  right  of 
fishery  in  riparian  owners  on  Delaware  River. 
Bennett  v.  Boggs^^  X  Bold.  76.  It  authorizes  the 
guarding  of  fisheries  on  the  river,  annexed  to  the 
respective  shores,  against  inteituptions  by  persons 
fishing  under  claim  of  common  right  on  the  river. 
1  Bald.  70. 

10.  By  the  compact  between  Tennessee  and 
Kentucay,  settling  tlie  boundaries  between  those 
stales,  although  a  new  line  was  adopted,  further 
south  than  the  old  northern  boundary  of  the  state 
of  North  Carolina,  (of  which  Tennessee  was  for- 
merly a  part,>  yet  the  state  of  Tennessee  solemnly 
admitted  that  the  lands,  north  of  tke  line  estab- 
lished as  the  boundary;  were  not  within  her  juris- 
diction nor  the  jurisdiction  of  North  Carolina,  at 
the  time  those  lands  were  granted ;  and,  conse- 
quently, that  the  titles  to  the  lands  were  subject 
to  the  compact.    Poole  v.  Fleeter,  11  Pet.  185. 

11.  The  compact  between  Virginia  and  Penn- 
sylvania, settlinlr  the  boundary  line  between  those 
states,  by  whicn  certain  lands,  claimed  by  Vir- 
ginia, were  acknowledged  to  be  within  the  state 
of  Pennsylvania,  confirmed  private  property  and 
rights  existing,  before  its  date,  under  and  founded 
on,  and  recognized  by^  the  laws  of  either  state, 
falling  within  tlie  other,  preference  being  given  to 
the  elder  or  prior  right.  See  3  Dall.  42^  and  seq. 
A  tract  of  land,  acknowledged  bv  this  compact  to 
be  within  the  state  of  Pennsylvania,  was  held 
under  the  provisions  of  the  Virginia  statute  of  1779, 
by  which  actual  6ona  Jli£s  settlers,  p/ior  to  1778, 
were  declared  to  be  entitled  to  the  land  on  which 
the  settlement  was  made,  not  exceeding  400  acres. 
The  settlement  was  made  in  1772,  and  a  survey 
of  the  tract  was  made  in  1786,  and  returned  into 
the  land-office  of  Pennsylvania,  and  a  patent 
therefor  was  granted.  A  title  to  this  tract  was  set 
up,  by  a  defendant  in  ejectment,  derived  fVom  land 
wartants  from  the  Pennsylvania  land-office,  dated 
in  1773,  under  which  surveys  were  made  in  1778, 
and  on  which  patents  were  issued  in- 1782.  Held 
that  the  title  derived  under  the  Virginia  statute  of 
1779,  and  perfected  by  the  patent  from  Pennsylva- 
nia in  1788,  was  paramount  to  the  title  claimed  un- 
der the  warrants  of  1773,  and  the  patent  founded 
on  them,  and  issued  in  1782 ;  that  tne  title  derived 
under  that  statute  commenced  in  17^,  when  the 
settlement  was  made,  «nd  therefore  stood  as  a 
right  prior  to  that  which  originated  un<ier  the  war- 
rants of  1773.    JUarlaU  y.  Suk,  11  Pet.  I. 


12.  The  Virginia  court  of  appeals  heki,  thai, 
before  the  sUtute  of  1779,  lands  on  which  setlfe- 
ments  had  been  made,  might  have  been  entered 
and  patented  by  any  person,  notwithstanding  prior 
settlements  b^  others,  and  that  the  statute  applied 
to  controversies  between  mere  settlers^  and  did 
not  set  up  prior  rights  by  settlement  so  as  to  de* 
feat  those  which  were  legally  acquired  under  wnfr* 
rants.    Jones  v.  H^iUiamSf  1  Wash.  230. 

13.  That  case  was  between  parties  who  both 
claimed  under  Virginia,  and  was  therefore  gov- 
erned by  the  laws  of  Virginia  alone,  and  does  not 
apply  to  cases  where  one  of  the  parties  claims  un- 
der Pennsylvania,  and  the  other  under  Virginia. 
11  Pet.  21.  22.    Seejf?nfs,  1. 

14;  The  Kentucky  statute  of  1814,  which  places 
persons  out  of  that  state  on  the  same  footing  as 
citizens,  as  to  their  right  of  entry  on  land,  does  not 
violate  the  compact  with  Virginia.  JVWson  v.  ffiiF^ 
fon,  4Bibb,  561.  See  Hoy  v.  JifMwryy  1  Utt^ 
367. 

15.  Under  this  compact,  a  prior  improvement 
under  Pennsylvania  must  prevail  against  a  Vir- 
ginia certificate.    Smith  v.  Broum,  1  Teates^  513. 

16.  Parol  evidence  is,  inadmissible  to  contradict 
or  vary  a  certificate  given  by  the  Virginia  com^- 
missioners.    Jones  v.  rarkf  2  Yeates,  m8. 

17.  When  both  parties  claim  under  Virginia, 
the  certificate  of  saia  commissioners  is  conclusive. 
Jliter,  when  either  party  claims  under  Pennsylva- 
nia. Hyde  v.  Torrenee,  2  Yeates,  440.  Smith  v. 
Broum,  I  Yeates,  513.  Brim  v.  EUiot,  2  Penn- 
syl.  49. 

18.  The  Virginia  commissioners  never  ffranted 
two  certificates  to  the  same  person,  unless  he 
claimed  one  of  the  tracts  as  assignee  of  another ; 
and  in  such  case,  such  claim  was  mentioned  in  the 
certificate.    Jones  v.  Park,  2  Yeates,  448. 

19.  The  basis  of  this  compact  is  an  admission 
that  the  jurisdiction  of  the  territory  shall  be  taken 
to  have  been  in  common,  and  that  the  claimants 
under  one  state  shall  be'  entitled  to  the  same  pro- 
tection sgainst  claimants  under  the  other,  thai 
they  woufd  be  entitled  to  between  themselves. 
Per  Gibson,  C.  J.  Brien  v.  Elliot,  2  Pennsyl.  49. 
And  if  the  actual  origin  of  a  title  under  either  state 
be  the  earlier,  it  is  not  to  be  overreached  b^  a  law 
of  the  other  state  that  assigns  a  fictitious  origin^  by 
relation,  to  the  opposing  title,  ib. 

20.  Both  states  have  power  to  regulate  questions 
of  title  to  the  soil,  even  at  the  expense  of  rights 
previously  vested  under  either.  The  consi<&n- 
tion  was  the  compromise,  by  the  compact,  of  an 
international  dispute,  ib, 

21.  The  Tennessee  occupant  law  of  1807  doe* 
not  violate  the  compact  with  North  CaroVma.  Cor- 
son V.  Gordon,  Cooke,  149. 

22.  So  much  of  the  occupant  law  of  1 806  as  rives 
a  preferenoe  to  the  citizens  of  that  stale  over  Uiose 
of  other  states  claiming  under  North  Carolina  is 
in  violation  of  that  compact,  and  therefore  void. 
Bass  V.  Dintoiddie,  Cooke,  130. 

23.  Before  that  compact,  the  legislature  of  Tcp- 
nessee  could  not  prohibit  the  issning  of  grants  by 
North  Carolina,  and  therefore  the  seventh  section 
of  the  Tennessee  statute  of  1801  is  void.  MHUr 
V.  Holt,  I  Overt  243. 


COMPOSITION    WITH    CREDITORS. 

See  AssioNMXNT,  YI. 

1.  An  agreement  to  accept  a  less  snm  in  satis- 
faction of  a  greater,  if  it  is  not  under  seal,  is 
without  consideration  and  void,  unless  tHere  is 
som«tliitig  collateral  to  show  the  possibility  of 
benefit  to  the  party  relinquishing.  Hartisom  ▼. 
Clvse,  2  Johns.  448.     Waikinstm  T.  htgUi^,  8 
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Johns.  891.  Latmfte  v.  PechoUar,  2  Wash.  C.  C. 
180.  .  Mnsgrove  v.  Oibbs,  I  Dall.  217.  Howe  v. 
MaekaVy  5  Pick.  44.  Makepeace  v.  Harvard  Cd" 
Ufe,  10  Pick.  304. 

2.  A  plea  t»  an  action  on  a  bond  for  f77,  that 
the  defendant  paid  the  plaintiff  $30,  which  he 
accepted  in  ftilf  payment  of  the  $77,  and  in  full 
of  all  demands  wnatever,  is  bad.  Dederick  ▼. 
Utmanf  9  Johns.  333.  See  also  Johtuttm  r.  Brari' 
nam.  5  Johns.  271.  Meekames*  Bank  r.  Hazard, 
13  Johns.  353.    Hendereon  v.  Moore.  5  Cranch,  11. 

3.  But  if  a  creditor  agree  that  if  his  debtor  will 
procure  a  third  person  to  become  surety  fbr  pay- 
ment of  part  of  the  debt,  he  will  release  the  resi- 
due, and  the  debtor  perform  the  agreement  on 
his  part,  this  is  a  valid  contract ;  and  though  such 
debt  be  due  on  a  judgment,  yet  if  the  creditor 
levy  execution  therefor,  the  debtor  is  entitled  to 
damages  for  violation  of^  the  agreement.  Colbum 
V.  Gould,  1  N.  Hamp.  279.    See  5  Pick.  49.  385. 

See  Agrekmxht,  II.  (d.)    Accord  akd  Satis- 


rACTION. 


4.  Where  debtors  transferred  property  in  trust 
for  their  creditors  who  agreed  to  accept  their 
renpective  proportions  of  such  property,  and  re- 
leased the  debtors,  it  was  held,  in  an  action  by  a 
cwditor  against  the  debton,  that  the  plaintiff 
oould  not  show,  in  order  to  avoid  the  release, 

'  either  that  one  of  the  debtors  represented  to  an- 
other creditor  that  the  creditors  generally  had 
agreed  to  sign  the  release,  and  that  such  other 
oreditor  had  signed  it  under  that  impression  —  nor 
that  one  of  the  creditors  had  refused  to  execute 
the  release,  and  the  defendants,  in  order  to  induce 
htm  to  execute  it,  secretly  agreed  to  pay  him,  and 
did  pay  him,  an  additional  consideration,  without 
the  Knowledge  of  the  other  creditors.  Such  evi- 
dence does  not  establish  a  fraud.  Smith  v.  Stone, 
4  Gill  &  Johns.  310. 

5.  But  where  there  is  an  understanding  that  all 
the.  creditors  are  to  sign  a  release,  on  certain  con- 
ditions, and  receive  nothing  beyond  their  propor- 
tions of  the  trust  fund,  or  that  the  deed  shall  be 
void,  an  underhand  agreement  to  pay  more  is  a 
breach  of  faith,  and  will  avoid  the  release,  ib. 
S.  P.  Case  V.  Oerrish,  15  Pick.  60.  CUwke  v. 
WhUe,  12  Pet  178. 

See  AoRZEHBiiT,  24&— 247.    Bojtd,  45. 

6.  Where   A*8  creditors  agreed  that  his  house 
.and  lands  should   be  sold,  and  that  they  would 

receive  a  distributive  share  of  the  proceeds  there- 
of, and  discharge  their  demands  against  him, 
wtiatever  portion  of  their  demands  such  proceeds 
should  pay,  and  appointed  an  agent  to  receive  a 
«o1iveyance  of  the  estate,  and  to  sell  it,  who  did 
9o\  it  was  held,  that  A*8  execution  of  the  convev- 
ance,  in  pursuance  of  said  agi«ement,  and  the 
.  acceptance  thereof  by  the  agent,  and  his  sale  of  the 
property,  was  a  complete  execution  of  the  contract 
on  Doth  sides,  and  that  A  was  discharged  from  the 
demands  of  those  cMditors  who  signed  the  agree- 
ment, though  all  his  wditorl  had  not  signed  it, 
and  though  some  of  tnose  who  did  sign  it  niUrht 
sfuse  to  receive  their  dividends.  Eaton  v.  £*»' 
coin,  13  Mass.  424. 

7.  A  creditor  who  signs  a  composition  deed, 
and  Inserts  in  it  an  amount  as  due  to  him,  cannot 
maintain  an  action  against  the  debtor  for  a  demand 
that  existed,  but  was  not  taken  into  account  at  the 
time  of  the  composition,  though  the  deed  specifies 

-that  the  property  conveyed  b^  the  debtor  is  to  be 
divided  among  the  creators  ill  proportion  to  their 
ttveral  demands.  Russell  v.  Rogwrs,  10  Wend.  473. 


COMPOUNDING  OP  OFFENCES. 
1..  The  compounding  of  felony  or  other  crimes 
m  an  indictable  offMice,  and  no  action  can  be  /up- 


ported  on  any  contract  of  which  such  ofience  is 
the  consideration,  either  in  whole  or  in  part.  Com» 
monieeaUh  v.  Pease,  16  Mass.  91.     Bell  v.   Wood, 

1  Bay,  249.  Mattpeks  v.  (heen,  IT  Verm.  42.  Plu- 
met  v.  Smith,  5  N.  Hanip.  553.  Cameron  v.  MFar* 
^nd,  2  Car.  Law  Repos.  415.    Per  Southard,  J. 

2  South.  578.  CorUy  v.  WiUiums,  1  BaUey,  588. 
Hinesburgh  v.  Sumner,  9  Verm.  23. 

See  Bond,  43. 

2.  It  is  a  i^ood  defence  in  ejectment,  where  the 
plaintiff  claims  title  under  a  mortgage,  that  the 
mortgage  and  the  bond  secured  by  it  were  given 
to  suppress  a  prosecution  for  forgery.  Den  v. 
Moore,  9  South.  470. 

3.  Accepting  a  promissory  note,  si^ed  by  a 
party  guilty  of  larceny,  as  a  consideration  for  not 
prosecuting  him  therefor,  constitutes  a  compound- 
ing of  a  felony.    CommonioeaUh  v.  Pease,  1(5  Mass. 

4.  A  party  indicted  for  compounding  a  larceny, 
and  agreeing  to  withhold  evidence,  cannot  plead, 
in  bar  of  his  own  conviction,  the  acquittal  of  the 
person  charged  with   the   larceny.    Nor  can  he 

give  such  acquittal  in  evidence.    People  v.  Btuk- 
md,  13  Wend.  592. 

5.  By  the  revised  statutes  of  New  York,  misde- 
meanors, except  in  certain  cases,  may  be  com- 
promised, either  before  or  after  an  indictment.  5 
Wend.  1 12.  See  also  Revised  Statutes  of  Massa* 
chusetU,  oh.  135,  §§  25.  26. 

6.  But  an  assault  and  batterv,  or  other  misde- 
meanor, cannot  be  eompromised  afVer  conviction 
People  V.  Bishop,  5  Wend.  111.  See  Price  v. 
Summers,  2  South.  578. 

See  Bastabd,  9 — 12.  Actiobs  Pxhal,  dbo. 
88—94. 


COMPROMISE. 

Of  an  attoioey's  authority  to  compromise  a  suit 
—  See  Attokitey  aho  Coussxl,  120. 121. 141. 

1.  The  compromise  of  doubtful  claims  is  a  good 
consideiation  to  uphold  a  contract,  and  courts  will 
not  investigate  the  merits  or  demerits  of  the  dif- 
ferent claims,  for  the  purpose  of  settinff  aside  such 
compromise.  Fisher  v.  May,  2  Bibb,  449.  Taylor 
V.  Patrick,  1  Bibb,  168.  S.  P.  Union  Bank  v. 
Geary,  5  Pet  114.    2  Paise,  478. 

See  AoRXEHENT,  102 — ^106. 

2.  A  compromise^  obtained  from  a  party  igno- 
rant of  his  rights,  will  be  set  aside  by  a  court  of 
chancery.    Anderson  v.  Bacon,  1  Marsh.  51. 

3.  So  of  a  compromise  founded  on  misinforma- 
tion and  delusion.    Mosby  v.  Leeds,  3  Call,  439. 

4.  If  a  compromise  be  obtained  from  a  plaintiff 
through  the  misrepreseatation  of  a  witness,  and 
by  the  influence  of^  his  testin^ony,  and  the  persua- 
sion of  arbitrators,  to  whom  the  matter  in  dispute 
had  been  submitted,  it  is  not  binding,  if  the  de- 
fendant knew  of  such  misrepresentation,  and  un- 
duly availed  himself  of  such  influence.  Hoge  ▼. 
Hoge,  1  Watts,  163. 

5.  A  party,  who  has  agreed,  by  way  of  com- 

Eromise,  to  abide  the  action  of  the  legislature  on 
is  riffhts,  cannot,  in  avoidance  of  his  agreement, 
avail  nimself  of  the  unconstitutionality  of  an  act 
that  destroys  his  claim.  Walker  v.  Tipton,^  Dana, 5. 

6.  Where  two  parties  claim  title  to  land,  and 
they  compromise  by  one  party's  conveying  the  land 
with  warranty,  and  the  other  party's  paying  him  a 
sum  of  money  for  such  conveyance,  ue  adjust- 
ment is  binding,  if  there  be  no  fraud  or  imposition 
in  obtaining  it.    Moore  v.  FUtwattfr,  2  Rand.  442. 

7.  A  promissory  note,  given  to  compromisna 
contingent  liability ,  cannot  be^  avoided  by  showing 
that  the  nttker  was  not  in  fact,  or  in  law,  liable. 
Holcamb  v.  Stimpson,  8  Verm.  141. 
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vears  the  time  of  bringing  acUons  to  recover  lands 
held  by  advene  possession,  do  not  violate  the  said 
compact,  thouffh  the  statute  of  Virginia,  and  also  the 
first  statute  of  Kentucky,  on  this  subject,  allowed 
20  years,  within  which  a  claimant  might  prose- 
cute his  duit  in  such  case.  t^. 

6.  But  the  Kentucky  statutes  of  1797  and  1812, 
concerning  occupying  claimants  of  land  —  allow- 
ing them  tor  improvements  made  on  the  land,  Ike. 
— lieing  supported  hy  no  principle  or  precedent 
in  the  legislation  of  Virjrinia,  were  held  to  violate 
said  compact,  and  therefore  to  be  anconstitutioiia]. 
Green  v.  Biddle,  8  Wheat  1.  5  Pet.  465. 
Contra,  Fowler  v.  Halbert,  4  Bibb,  54.  BodUy 
V.  Gaither,  3  Monr.  58.  Sanders  v.  Jforton,  4 
Monr.  465.    J^Kinney  v.  CarroU,  5  Monr.  97. 

7.  That  compact  is  a  contract  within  the  mean- 
ing of  the  constitution  of  the  United  States,  which 
prohibits  any  state  from  passing  a  law  impairing 
the  obligation  of  contracts.    8  Wheat.  1. 

8.  To  bring  a  case  within  the  protection  of  the 
7th  article  ^above  recited)  of  that  compact,  it  must 
be  shown  tnat  the  asserted  title  to  the  land  is  de- 
rived from  the  laws  of  Virginia,  prior  to  the  sep- 
aration of  the  two  states.  Fisher  v.CoekereU,  5 
Pet.  253.    See  Beard  v.  Smith,  6  Monr.  430. 

9.  The  compact  between  New  Jersey  and  Penn- 
svlvania,  macks  in  1783,  recognizes  the  right  of 
fishery  in  riparian  owners  on  Delaware  River. 
BenneU  v.  BeggSf'  I  Bald.  76.  It  authorizes  the 
guanling  of  fismries  on  the  river,  annexed  to  the 
respective  shores,  against  iateituptions  by  persons 
fishing  under  claim  of  common  right  on  the  river. 
1  Bald.  70. 

10.  By  the  compact  between  Tennessee  and 
Kentucky,  settling  the  boundaries  between  those 
stales,  although  a  new  line  was  adopted,  further 
sooth  than  the  old  northern  boundary  of  the  state 
of  North  Carolinn,  (of  which  Tennessee  was  for- 
merly a  part,>  yet  the  state  of  Tennessee  solemnly 
admitted  that  the  lands,  north  of  tke  line  estab- 
lished as  the  boundary;  were  not  within  her  juris- 
diction nor  the  jurisdiction  of  North  Carolina,  at 
the  time  those  lands  were  granted;  and,  conse- 
quently, that  the  titles  to  the  lands  were  subject 
to  the  compact.    Poole  v.  Fleeger,  11  Pet.  185. 

11.  The  compact  between  Virginia  and  Penn- 
sylvania, settling  the  boundary  line  between  those 
states,  by  whicn  certain  lands,  claimed  by  Vir- 
ginia, were  acknowledged  to  be  within  the  state 
of  Pennsylvania,  confirmed  private  property  and 
rights  existing,  before  its  date,  tinder  and  founded 
on,  and  recognized  by,  the  laws  of  either  state, 
falling  within  the  other,  preference  being  given  to 
the  efier  or  prior  right.  See  3  Dall.  42^  and  seq. 
A  tract  of  land,  acknowledged  br  this  coin]>aot  to 
be  within  the  state  of  Pennsylvania,  was  held 
under  the  provisions  of  the  Virginia  statute  of  1779, 
by  which  actual  6ona  Jli£s  settlers,  p/ior  to  1778, 
were  declared  to  be  entitled  to  the  land  on  which 
the  settlement  was  made,  not  exceeding  400  acres. 
The  settlement  was  made  in  1772,  and  a  survey 
of  the  tract  was  made  in  1786,  and  returned  into 
the  land-office  of  Pennsylvania,  and  a  patent 
therefor  was  granted.  A  title  to  this  tract  was  set 
up,  by  a  defendant  in  ejectment,  derived  fVom  land 
wari^ts  from  the  Pennsylvania  land-office,  dated 
in  1973,  under  which  surveys  were  made  in  1778, 
and  on  which  patents  were  issued  in- 1782.  Held 
that  the  title  derived  under  the  Virginia  statute  of 
1779t  andperfected  by  the  patent  from  Pennsylvar 
nia  in  17do,  was  paramount  to  the  title  Maimed  un- 
der the  warrants  of  1773,  and  the  patent  founded 
on  them,  and  issued  in  1782 ;  that  tne  title  derived 
under  U]At  statute  commenced  in  17^,  when  the 
settlement  was  made,  and  therefore  stood  as  a 
right  prior  to  that  which  originated  under  the  war- 
rants of  1773.    MarUut  f,  SLk,  11  Pet.  1. 


12.  The  Virginia  ooort  of  appeals  held,  that, 
before  the  statute  or  1779,  lands  on  which  setlls* 
ments  had  been  made,  might  have  been  entered 
and  patented  by  any  person,  notwithstanding  prior 
settlements  b^  others,  and  that  the  statute  a|ipied 
to  controversies  between  mere  settlers,  and  did 
not  set  up  prior  rights  by  settlement  so  as  tQ  de- 
feat those  which  were  legally  acquired  under  wnfr* 
rants.    Jones  v.  WHUams,  1  Wash.  230. 

13.  That  case  was  between  parties  who  both 
claimed  under  Virginia,  and  was  therefore  gov- 
erned by  the  laws  of  Virginia  alone,  and  does  not 
apply  to  cases  where  one  of  the  parties  claims  uur 
der  Pennsylvania,  and  the  other  under  Virgioaa. 
11  Pet.  21.22.    See  j!7n<«,  1. 

14.  The  Kentucky  statute  of  1814,  which  places 
persons  out  of  that  state  on  the  same  footing  as 
citizens,  as  to  their  rig^ht  of  entry  on  land,  does  not 
violate  the  compact  with  Virginia.  JMson  v.  H^iU 
son,  4  Bibb,  661.  See  Hoy  v.  JifMwry,  1  Lttt^ 
367. 

15.  Under  this  compact,  a  prior  improvement 
under  Pennsylvania  must  prevail  against  a  Vir- 
ginia certificate.     Smith  v.  Brown,  1  Yeates,  513. 

16.  Parol  evidence  is.  inadmissible  to  contradict 
or  vary  a  certificate  given  by  the  Virginia  com* 
missioners.    Jones  v.  rarkf  2  Yeates,  448. 

17.  When  both  parties  claim  under  Virginia, 
the  certificate  of  saia  commissioners  is  conclusive. 
^UteTj  when  either  party  claims  under  Pennsylvs- 
nia.  Hyde  v.  Torrenee,  2  Yeates,  440.  SmOh  v. 
Brown,  1  Yeates,  513.  Brien  v.  EUiot,  2  Penn- 
syl.  49. 

18.  The  Virginia  commissioners  never  granted 
two  certificates  to  the  same  person,  unless  be 
claimed  one  of  the  tracts  as  assignee  of  another ; 
and  in  such  case,  such  claim  was  mentioned  in  the 
certificate.    Jones  v.  Park,  2  Yeates,  448. 

19.  The  basis  of  this  compact  is  an  admission 
that  the  jurisdiction  of  the  territory  shall  be  taken 
to  have  been  in  common,  and  that  the  claimants 
under  one  state  shall  be'  entitled  to  the  same  pro- 
tection against  elaimafits  under  the  other,  thai 
they  would  be  entitled  to  between  themselves. 
Per  Gibson,  C.  J.  Brien  v.  ElUot,  2  Pennsyl.  49. 
And  if  the  actual  origin  of  a  title  under  either  state 
be  the  earlier,  it  is  not  to  be  overreached  b^  a  law 
of  the  other  state  that  assigns  a  fictitious  origin,  by 
relation,  to  the  opposing  title,  ib. 

20.  Both  states  have  power  to  regulate  qnestions 
of  title  to  the  soil,  even  at  the  expense  of  rights 
previously  vested  under  either.  The  considers^ 
tion  was  the  compromise,  by  the  compact,  of  aa 
international  dispute,  ib. 

21.  The  Tennessee  occupant  law  of  1807  doe* 
not  violate  the  compact  with  North  Carolina.  Car^ 
son  V.  Gordon,  Cooke,  149. 

22.  So  much  of  the  occupant  law  of  1806  as  rives 
a  preference  to  the  citizens  of  that  state  over  Uiose 
ofother  states  claiming  under  North  Carolina  is 
in  violation  of  that  compact,  and  therefore  void. 
Bass  V.  Dinwiddie,  Cooke,  130. 

23.  Before  that  compact,  the  legislature  of  Tep- 
nessee  could  not  prohibit  the  issuing  of  mnts  by 
North  Carolina,  and  therefore  the  seventh  section 
of  the  Tennessee  statute  of  1801  is  void.  MUUr 
V.  HoU,  1  Overt.  243. 


COMPOSITION    WITH    CREDITORS. 

See  AssioMMXNT,  VI. 

1.  An  agreement  to  accept  a  less  sum  in  satis- 
faction of  a  greater,  if  it  is  not  under  seal,  is 
without  consiSeration  and  void,  unless  there  is 
som«tlitiig  collateral  to  show  ths  possibility  of 
benefit  to  the  party  relinquishing.  HisrrMon  ▼. 
Clostf  2  Johns.  448.     Waikmson  T.  htgUi^,  6 
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Johns.  891.  Latafte  v.  Puholier^  3  Wash.  C.  C. 
180.  .  Musgrove  v.  Oibbs,  I  Dall.  217.  Howe  v. 
Maekaift  5  Pick.  44.  MakepeoM  v.  Harvard  Col' 
Ugt,  10  Pick.  304. 

2.  A  plea  t»  an  action  on  a  bond  for  ^77,  that 
the  defendant  naid  the  plaintiff  $30,  which  he 
accested  in  fhlf  payment  of  the  $77,  and  in  full 
of  all  demands  wnatever,  is  bad.  Dederick  y. 
Leman,  9  Johns.  333.  See  also  Johnston  v.  Bran- 
nAMy  5  Johns.  271.  Meekanies*  Bank  v.  Hazard, 
13  Johns.  353.    Henderaon  ▼.  Moore.  5  Cranch,  11. 

3.'  But  if  a  creditor  agree  that  if  his  debtor  will 
procure  a  third  person  to  become  surety  fbr  pay- 
ment of  part  of  tne  debt,  he  will  release  the  resi- 
due, and  the  debtor  perform  the  agreement  on 
his  part,  this  is  a  valid  contract ;  and  though  such 
debt  be  due  on  a  judgment,  yet  if  the  creditor 
levy  execution  therefor,  the  debtor  is  entitled  to 
damages  for  yiolation  of  the  agreement.  CoLbum 
V.  Ootdd,  1  N.  Hamp.  279.    Su  5  Pick.  49.  385. 

See  Agrekhxht,  II.  (d.)    Accord  akd  Satis- 

TACTIOir. 

4.  Where  debtors  transferred  property  in  trust 
for  their  creditors  who  agreed  to  accept  their 
renpective  proportions  of  such  property,  and  re- 
leased the  debtors,  it  was  held,  m  an  action  bjr  a 
ccedilor  against  the  debtors,  that  the  plaintiff 
could  not  show,  in  order  to  avoid  the  release, 

'  either  that  one  of  the  debtors  represented  to  an- 
other creditor  that  the  creditors  generally  had 
agreed  to  sign  the  release,  and  that  such  other 
«  ereditor  had  signed  it  nnder  that  impression  —  nor 
that  one  of  the  creditors  had  refused  to  execute 
the  release,  and  the  defendants,  in  order  to  induce 
htm  to  execute  it,  secretly  agreed  to  pay  him,  and 
did  pay  him,  an  additional  consideration,  without 
the  Knowledge  of  the  other  creditors.  Such  evi- 
dence does  not  establish  a  fraud.  Smith  v.  Stone, 
4  Gill  &  Johns.  310. 

5.  But  where  there  is  an  understanding  that  all 
the.  creditors  are  to  sign  a  release,  on  certain  con- 
ditions, and  receive  nothing  beyond  their  propor- 
tions of  the  trust  fund,  or  that  the  deed  shall  be 
void,  an  underhand  agreement  to  pay  more  is  a 
breach  of  faith,  and  will  avoid  the  release,  ifr. 
S.  P.  Case  V.  Oerrish,  15  Pick.  60.  Clarke  t. 
White,  12  Pet.  178. 

See  AoRJBEHEiiT,  345—247.    Bohd,  45. 

6.  Where   A's  creditors  agreed  that  his  house 
,and  lands  should   be  sold,  and  that  they  would 

receive  a  distributive  share  of  the  proceeds  there- 
of, and  discharge  their  demands  against  him, 
whatever  portion  of  their  demands  such  proceeds 
should  pay,  and  appointed  an  agent  to  receive  a 
conveyance  of  the  estate,  and  to  sell  it,  who  did 
9o\  it  was  held. that  A's  execution  of  the  convev- 
ance,  in  pursuance  of  said  agreement,  and  the 
.  acceptance  thereof  by  the  agent,  and  his  sale  of  the 
'  property,  was  a  complete  execution  of  the  contract 
on  Doth  sides,  and  that  A  was  discharged  from  the 
demands  of  those  cKditors  who  signed  the  agree- 
ment, though  all  his  wditorl  had  not  signed  it, 
and  though  some  of  tnose  who  did  sign  it  might 
refuse  to  receive  their  dividends.  Eaton  v.  Linr 
coin,  13  Mass.  424. 

7.  A  creditor  who  signs  a  composition  deed, 
and  inserts  in  it  an  amount  as  due  to  him,  cannot 
Maintain  an  action  against  the  debtor  for  a  demand 
that  existed,  but  was  not  taken  into  account  at  the 
time  of  the  composition,  though  the  deed  specifies 

*<lhat  the  property  conveyed  b^  the  debtor  is  to  be 
divided  among  tne  cremtors  in  proportion  to  their 
wveral  demands.  Bussetl  v.  Rogers,  10  Wend.  473. 


COMPOUNDING  OP  OFFENCES. 
1.  The  compounding  of  felony  or  other  crimes 
Jb  an  mdietable  ofience,  and  no  action  can  be  /up- 


ported  on  any  contract  of  which  such  oflfence  is 
the  consideration, either  in  whole  or  in  part.  Com- 
monieeaUh  v.  Pease,  16  Mass.  91.     Belt  v.   Wood, 

1  Bay,  249.  Mattpeks  v.  Otoen,  1^  Verm.  42.  Plu- 
met  V.  Smith,  5  N.  Hauip.  553.  Cameron  v.  JfFar" 
land,  2  Ca.T.  Ltivr  Repos.  415.    Per  Southard,  J. 

2  South.  578.  CorUy  v.  9ViUiams,  1  Bailey,  588. 
Hinesburgh  v.  5ttmnsr,  9  Verm.  23. 

See  Bond,  43. 

2.  It  is  a  ^ood  defence  in  ejectment,  where  the 
plaintiff  claims  title  under  a  mortgage,  that  the 
mortgage  and  the  bond  secured  by  it  were  given 
to  suppress  a  prosecution  for  forgery.  Den  v. 
Moore,  9  South.  470. 

3.  Accepting  a  promissory  note,  signed  by  a 
party  guilty  of  larceny,  as  a  consideration  for  not 
proseouting  him  therefor,  constitutes  a  compound- 
ing of  a  felony.    Commonwealth  v.  Pease,  16  Mass. 

4.  A  party  indicted  for  compounding  a  larceny, 
and  agreeing  to  withhold  evidence,  cannot  plead, 
in  bar  of  his  own  conviction,  the  acouittal  of  the 
person  charged  with  the  larceny.  Nor  can  he 
give  such  acquittal  in  evidence.  People  ▼.  Snek- 
land,  13  Wend.  502. 

5.  By  the  revised  statutes  of  New  York,  misde* 
meanors,  except  in  certain  cases,  may  be  com- 
promised, either  before  or  after  an  indictment.  5 
Wend.  112.  See  also  Revised  Statutes  of  Massa* 
chusetto,  ch.  135,  §  §  25.  26. 

6.  But  an  assault  and  battery,  or  other  misde- 
meanor, cannot  be  oompromisedf  afVer  conviction 
People  V.  Bishop,  5  Wend.  111.  See  Price  v. 
Summers,  2  South.  578. 

See  Bastard,  9 — 12.  Actiobs  Pxhal,  dbo. 
88—94. 


COMPROMISE. 

Of  an  attorney's  authority  to  compromise  a  snit 
—  See  Attoiutby  ajco  Coussxl,  120. 121. 141. 

!•  The  compromise  of  doubtful  claims  is  a  good 
consideiation  to  uphold  a  contract,  and  courts  will 
not  investigate  the  merits  or  demerits  of  the  dif* 
lerent  claims,  for  the  purpose  of  netting  aside  such 
compromise.  Fisher  v.  May,  2  Bibb,  449.  Taylor 
v.  Patrick,  1  Bibb,  168.  S.  P.  Union  Bank  v. 
Geary,  5  PeL  114.    2  Paige,  478. 

See  Agrxement,  102 — ^106. 

2.  A  compromise^  obtained  from  a  party  igno- 
rant of  his  rights,  will  be  set  aside  by  a  court  of 
chancery.    Mnderson  v.  Bacon,  1  Marsh.  51. 

3.  So  of  a  compromise  founded  on  misinforma- 
tion and  delusion.    Mosby  v.  Leeds,  3  Call,  439. 

4.  If  a  compromise  be  obtained  from  a  plaintiff 
through  the  misrepresentation  of  a  witness,  and 
by  the  influence  of^  his  testimony,  and  the  persna- 
sion  of  arbitrators,  to  whom  the  matter  in  dispute 
had  been  submitted,  it  is  not  binding,  if  the  de- 
fendant knew  of  such  misrepreaentation,  and  un- 
duly availed  himself  of  such  influence.  Hoge  ▼. 
Hoge,  1  Watts,  163. 

5.  A  party,  who  has  agreed,  by  waj  of  com- 

Eromise,  to  abide  the  action  of  the  legislature  on 
is  rights,  cannot,  in  avoidance  of  his  agreement, 
avail  himself  of  the  unconstitutionality  of  an  act 
that  destroys  his  claim.  Walker  v.  Tipton,  3  Dana,  6. 

6.  Where  two  parties  claim  title  to  land,  and 
they  compromise  bv  one  party's  conveying  the  land 
with  warranty, and  the  other  party's  paying  him  a 
sum  of  money  for  such  conveyance,  the  adjust- 
ment is  binding,  if  there  be  no  fraud  or  imposition 
in  obtaining  it.    Moore  v.  FUzwater,  2  Rand.  442. 

7.  A  promissory  note,  given  to  compromise^  a 
contingent  liability,  cannot  be  avoided  by  showing 
that  the  nnker  was  not  in  fact,  or  in  law,  liable. 
Holcomb  V.  Stimpson,  8  Verm.  141. 
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8.  If  parties  compromise,  after  an  action  of 
ejectment  is  brought,  and  the  defendant  buys  the 
plaintiff's  title,  and  mortgages  the  premises  to 
secure  the  purchase  money,  and  judgment  is  ob- 
tained on  the  mortgage,  and  the  premises  are  sold, 
and  an  action  of  ejectment  is  brought  to  recover 
possession,  the  defendant  cannot,  in  this  action, 
defend  his  possession  by  the  same  evidence  which 
he  might  have  fiven  in  the  first  action.  The 
compromise  coaoludes  him.  Bennet  v.  PainBy  5 
Watts,  259.    Poyns  v.  Bewut^  2  Watts,  427. 

9.  He  may  show,  however,  that  the  land,  for 
which  the  second  action  is  brought,  is  not  the 
same  which  was  the  subject  of  the  compromise. 
5  Watts,  259. 

10.  If  a  vendor  of  land  covenants  that  if  any 
part  of  it  is  lost,  he  will  convey,  of  another  tract, 
two  acres  for  one,  and  a  paramount  title  appears,  of 
which  the  vendor  has  notice,  and  he  stflls  the  land, 
oat  of  which  indemnity  was  to  be  made,  for  a  price, 
per  acre,  equal  to  that  which  he  received  for  the 
tract  first  sold,  he  may  be  held  accountable  to  the 
first  vendee  for  the  proceeds  of  twice  as  many 
acres  as  he  lost,  thonffb  the  amount  be  double  the 
sum  which  such  ven&e  paid  for  it ;  and  the  ven- 
dor's bond,  ffiven  for  a  compromise  on  this  princi- 
ple, cannot  be  relieved  against.  Builer  v.  TripUu, 
1  Dana,  154. 

11.  Propositions  made  by  either  party,  on  a 
treaty  ibr  compromising  their  difficulties,  if  inef- 
fectual, are  not  to  be  used  in  evidence  in  a  future 
action  in  court.  Baird  v.  /2»ce,  1  Call,  18.  Wil- 
liums  V.  PriUj  5  Munf.  507.  Spenee  v.  Spencey  4 
Watts,  168.  MUler  v.  HaUwy  2  Green,  49.  j9 
fortiori,  an  onaccepted  ofier  of  compromise  cannot 
be  set  up  in  bar  of  aA  action  on  the  disputed 
claim.    2  Green,  49. 

12.  Nor  is  an  unexecuted  agreement  of  com- 
promise evidence  on  a  trial  between  the  parties. 
Spenee  v.  Spenee,  4  Watts,  165. 

See  £viD£NC£. 


COMPTROLLER. 

1.  Under  the  Pennsylvania  statutes  of  1782  and 
1785,  the  comptroller  general  had  no  authority  to 
settle  demands  arisinjr  from  torts,  or  the  wronfrful 
acts  of  any  of  the  officers  of  the  state.  Black  v. 
Renmblieam,  1  Yeates,  140.  Nor  for  damages  suf- 
fereo  by  individuals  in  the  course  of  military  op- 
erations during  the  war  of  the  revolution.  ResptW' 
Uea  V.  Sparhamk,  1  Dall.  363. 

2.  Under  the  statute  of  1785,  an  account  of  the 
state  treasurer,  examined, approved,  and  settled  by 
the  comptroller,  and  examined  and  entered  by  the 
register  general,  and  approved  by  the  executive 
council,  and  warrant  drawn  for  the  balance,  could 
not  be  drawn  in  question  after  a  year  from  the 
time  of  settlement.  Rupuhliea  v  Sergeant,  3 
Teates,  543.    Respubliea  v.  Bruce,  4  Teates,  361 . 

3.  The  settlement  of  a  public  account,  entered 
in  the  books  of  the  comptroller  and  register,  cre- 
ated a  lien  on  all  the  debtor's  real  estate  within 
the  commonwealth.  Smith  v.  JfiehoUon,  4  Teates,  6. 

See  AucTioir,  &c.  43. 

4.  It  is  not  necessary,  in  order  to  authorize  the 
coQ^ptroIler  of  Alabama  to  draw  his  warrant  on 
the  treasury  for  the  amount  of  a  salarv,  that  there 
should  be  a  special  yearly  appropriation  by  stat- 
ute, where  there  is  a  general  law  fixing  the 
amount  of  the  salary,  and  prescribing  payment 
thereof  at  particular  periods.  JfiekoU  v.  The 
Comptroller,  4  Stew.  &  Port.  154. 

5.  In  New  York,  the  comptTDller  has  authority, 
without  any  express  legislative  provision,  to  ac- 
cept additional  collateral  security  from  the  debtors 
of  the  state.    Jaekeon  ¥v  Brmon,  5  Wend.  590. 


6.  Bj  atatuie,  it  is  his  duty  to  sell  lands,  in  cei^ 
tain  eases,  for  arrears  of  taxes,  and  at  the  expini> 
tion  of  two  years  he  is  to  give  the  purchaser  a 
deed,  if  the  tax  be  not  paid  within  that  time.  Jaek^ 
aon  V.  Estv,  7  Wend.  149. 

7.  But  his  certificate  that  the  tax  is  not  paid 
into  the  treasury  is  necessary  to  give  the  pufchik> 
ser  a  title  to  such  land.  ib. 

8.  The  comptroller's  sale  is  of  no  validity  if  the 
tax  was  in  fact  paid  to  the  collector;  and  his 
deed,  in  such  case,  conveys  no  title  to  the  pui> 
chaser.    Jackeon  v.  Morse,  18  Johns.  441. 

9.  The  return  made  to  the  comptroller  is  not 
conclusive  evidence  that  the  tax  is  not  paid  ;  bat 
it  is  sufficient  to  justify  him,  as  an  officer^  in  the 
discharffe  of  his  duty,  tb, 

10.  Bv  the  statute  of  1619,  when  the  comptroller 
sells  and  conveys  lands,  which  are,  at  the  time  of 
the  conveyance,  in  the  actual  possession  of  any 
person,  the  purchaser  shall  serve  a  written  notice 
on  the  occupant,  stating  the  sale,  and  the  amoant 
necessary  to  be  paid  into  the  treasury  within  six 
months  to  redeem  the  same.  Jackton  v.  Esty,  7 
Wend.  149.  Conutock  v.  Beardsletf,  15  Wend. 
348.  A  waver  of  notice  by  an  occupant,  who  hat 
no  interest  in  the  propertv  sold,  is  not  equivalent 
to  a  notice.    7  Weno.  149. 

11.  If  any  part  of  the  land  sold  and  conveyed  by 
the  comptroller  be  occupied,  his  deed  conveys  no 
title  to  the  purchase,  until  afler  notice  of  the  nle  to 
the  occupant.  And  an  omission  to  give  notice  to 
the  actual  occupant  of  part  renders  Uie  deed  ino^ 
erative  as  to  the  residue  of  the  lands,  though  such 
residue  be  wholly  unimproved.  Bush  v.  Sttvisonf 
16  Wend.  550.  Comsiock  v.  Beurdsley,  15  Wend. 
348. 

12.  The  comptroller  of  the  United  States  treas- 
ury has  a  right  to  direct  a  marshal,  to  whom  Im 
shall  pay  money  collected  by  him  on  execution. 
United  States  v.  Giles,  9  Cranch,  212. 

See  Boiro,  408,  409. 


CONDITION. 

I.  Construction  of  Conditions,  (a.)  GeneraUy^ 
and  in  particular  Cases.  ( b.)  Condition 
precedent,     (c.)  Condition  subsequent. 

n.  Of  Forfeiture  for  Condition  broken  ;  and  ef 
the  Mode  of  reclaiming  a  forfeited  Eatata, 

in.  Of  void  Conditions, 

IV.  Who  may  take  Advantage  of  the  breach  ^f  a 

Condition;  and  of  the  waver  of  a  Condtt»e$u 

I.  Conatruetion  of  Conditiona, 

(  a.)  OeneraUy,  and  in  particmlar  Caseo, 

See  Assumpsit,  768 — ^785.  Assionmknt,  47S 
—475. 

1.  Conditions  are  to  be  construed  strictly  against 
those  for  whose  benefit  thev  #e  introduced,  when 
they  impose  burdens  on  otim  parties.  Per  Story^ 
J.    1  Sumner,  440. 

2.  Where  a  contract  was  to  be  void  if  a  certaiii 
vessel  should  arrive  at  a  certain  port  at  a  eertaia 
time,  it  was  held  that  to  constitute  an  arrival, 
within  this  condition,  the  vesse!  must  come  to 
anchor,  or  be  moored,  at  the  place  and  within  the 
time.     Gray  v.  Gardner,  17  Maes.  188. 

3.  The  condition  of  a  recognizance  to  prosecute 
a  suit  to  effect  is  broken  by  subn^tting  to  a  non- 
suit ;  or  by  the  abatement  of  the  writ,  unless  an- 
other writ  is  sued  out  with  diligence.    Covenhovan 

V.  Seaiman,  1  Johns.  Cas.  23. 
See  AoREXVEicT,  563.  564. 

4.  Where  there  was  a  stipulation  in  a  lease, 
"  tiift  if  the  lessee  suffer  more  than  one  person  to 
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•▼ery  100  scret  to  reside  on,  uae,  or  oeevpy  an^ 
part  of  the  premisea,  the  leaae  shall  be  void/'  it 
WM  held  that  this  condition  was  broken  by  the 
lessee's  letting  parts  of  the  premises  to  persons  for 
a  year,  to  cuUivate  for  shares,  in  the  proportion 
of  more  than  one  for  each  100  acres.  VoeicsoA  t. 
BrovftuU,  1  Johns*  S67. 

5.  But  where  the  quantity  of  land  demised  was 
135  acres,  and  the  lessee  covenanted  not  to  permit 
more  than  one  tenant  to  each  100  acres,  to  reside 
on  or  occupy  the  premises,  his  permitting  one  ten* 
ant,  besides  himself,  to  ocoapy  the  premises,  was 
held  not  to  be  a  breach,  iaeks&m  v.  ^gan,  1 
Johns.  273. 

6.  A  testator,  after  several  specific  devise*  and 
hM|tteslB,  requested  his  executors  to  petition  the 
legislature  for  leave  to  emancipate  all  his  slaves, 
and  to  use  every  exertion  in  their  power  to  obtain 
Jiuch  leave ;  but  on  the  condition,  and  no  other, 
that  they  sho«ld  not  obtain  such  leave,  he  disposed 
of  said  slaves  and  his  other  property  which  might 
remain  after  paying  his  legacies  and  devises,  and 
Blade  his  executors  residuary  legatees.  Held  that 
the  above  condition  was  confined  to  the  slaves, 
nnd  did  not  extend  to  the  other  part  of  the  residu- 
ary estate,  which  therefore  passed  bv  the  will, 
though  an  act  of  the  legislature,  freeing  the 
slaves,  was  obtained.  Se&righi  v.  CarringUm, 
1  Wash.  45. 

7.  A  testator,  by  his  will,  devised  a  tract  of  land 
to  his  eldest  son,  upon  condition  that  as  soon  as 
he  arrived  at  full  age,  be  should  join  in  the  sale 
of  certain  slaves,  whom  his  executors  might  sell 
for  payment  of  his  debts,  and  suffer  the  remainder 
of  the  said  slaves  to  he  enjoyed,  as  he  had  before 
bequeathed  them.  Upon  the  son*s  arrival  at  full 
•ge,  he  made  a  declaration  in  writing,  which  was 
recorded,  that  he  would  perform  the  conditions  in 
the  will.  He  afterwards  sold  and  conveyed  the 
land  to  A,  and,  by  a  subsequent  voluntary  deed, 
•etUed  the  slaves  upon  his  family.  This  was  no 
breach  of  the  condition.  Keens  v.  Lee,  1  Wash.  1239. 

8.  The  declaration  in  writing  passed  away  all 
bis  right  to  the  slaves ;  and  he  was  not  bound  to 
convey,  until  the  executors  had  sold,  and  applied 
to  him  to  join  in  a  convevanee.  ib, 

9.  In  l&iO,  the  general  assembly  of  the  colony 
of  New  Haven  granted  to  32  individuals  a  tract  of 
land  on  the  east'  side  of  a  certain  river,  **  for 
the  purpose  of  planting,"  to  be  located  by  the 
grantees,  in  separate^  lots,  and  to  be  held  in  sev- 
eralty. Held  that  this  grant  was  not  subject  to  a 
eondition  or  qualification  that  the  lots  should  be 
pimUcdf  according  to  the  modern  acceptation  of 
that  term,  but  that  the  land  was  granted  for  the 
purpose  of  the  grantees*  making  a  settlement 
thereon.  Ernst  Haoen  v.  Hemmkngtoay^  7  Conn.  186. 

10.  QiMBTs — whether  a  deed  in  fee  <*  for  the  pur- 
pose of  a  court-lKmse  and  jail,*'  includes  an  im- 
plied condition  that  the  premises  shall  be  used  for 
ns.  other  purpose?  Jackson  v.  Pike,  9  Cow.  69. 
But  if  it  does,  the  erection  of  a  stable  on  the  prem- 
ises does  not  violate  the  condition.  Such  grant 
inotudes  the  rightofereeting  a  dwelling-house  for 
the  jailer,  with  proper  out-houses  and  a  garden,  ib, 

11.  In  a  deed  from  a  fother  to  his  son,  reserving 
a  maintenance  to  himself,  and  requiring  the  pay- 
ment of  his  debts,  there  was  a  condition  giving  a 
right  of  reentry  Ut  the  mntor,  if  the  mntee 
sllould  neglect  to  pay  such  debts,  and  nuSer  the 
gtaator  to  be  put  to  cost,  Ac,  on  account  of  the 
same.  Held  that  a  neglect,  after  the  grantor's 
death,  to  pay  a  debt  due  by  him,  though  not  pre* 
eented  till  aifler  faJi  death,  worked  a  forfeiture  of 
the  estate ;  and  that  another  of  the  grantor's  sons, 
who  presented  euch  demand,  might  recover,  in 
ejectment,  his  share  of  the  estate,  as  one  of  tbe 
heirs  at  law,  for  breach  of  the  condition,  though 

vol..  I.  68 


the  grantor  had  not  been  put  to  any  cost,  Ac 
Jackson  v.  Topping,  I  Wend.  388.    See  Post,  IV. 

12.  Where  A  devised  land  to  two  of  bis  sons, 
"  thej^  jointly  and  severally  paying  ^^300  to  tHeir 
two  nisters,'*  within  a  year  afler  A^  decease,  it 
was  held  that  the  sons  must  pay  the  money,  within 
the  year,  in  order  to  hold  the  land  under  the  de- 
vise.    Wheeler  v.  Walker,  2  Conn.  196. 

13.  Where  a  note  was  to  be  delivered  on  con- 
dition that  certain  suits  should  be  brought  in  the 
pfyee's  name,  for  the  benefit  of  the  maker,  it  was 
neld  the  condition  was  not  performed  by  com- 
mencing soch  suits,  and  ordering  them  to  be  dis- 
continued.   Jarvis  v.  Rogers,  3  Verm.  336. 

)4.  Whether  conditions  are  precedent  or  subse- 
quent is  to  be  determined  by  the  intent  of  the 
parties,  as  collected  from  the  contract,  Ac,  what- 
ever may  be  the  order  in  which  they  are  placed 
or  the  manner  in  which  they  are  expressed. 
There  are  no  technical  words  which  determine 
this  point  7  Gill  &  Johns.  240.  Oardiner  v. 
Corson,  15  Mass.  500.  TUeston  v.  /remell,  13 
Mass.  406.  FinUy  v.  King,  3  Pet  374.  Barruso 
V.  Madan,  2  Johns.  145.  J^nson  v.  J^acd,  9  Mass. 
83.    B»ry  v.  Jllsb$try,  €  Litt  151. 

(b.)  Condition  precedent* 
See  CoYxiTAifT,  III.    AeRsxuxHTi  VIII.  (o.) 

15.  Conditions  precedent  att  each  as  must  hap- 
pen or  be  performed  ^before  the  estate  can  vest  or 
be  enlarged.  Vanhome  v.  Dorrane$,  2  Dall.  317. 
Per  Patterson,  J.  And  where  an  act  ie  previous 
to  any  estate,  and  that  act  consists  of  several  par* 
ticulan,  every  particuli^  must  be  performed  belbfie 
the  estate  can  vest  or  take  «fl^t.  ih. 

16.  Even  though  a  condition  precedent  becomes 
impossible,  yet  no  estate  or  interest  grows  there- 
upon, ib.  See  19  Johns.  69.  6  Cow.  627.  And 
a  devisee  cannot  avail  himself  of  the  invalidity  of 
a  condition  precedent  in  a  devise.  Taylor  v.  Ma- 
son,  9  Wheat  350.    Per  Marshall,  C.  J. 

17.  If  A  promise  to  perform  work  for  B, ''  on  a 
frame  barn,  and  bo  place  is  designated,  B  must 
provide  a  frame  on  which  the  work  is  to  be  done, 
and  give  notice  to  A,  before  he  can  claim  perform- 
ance of  A  *8  promise.    Wilder  v .  Little,  Wright,  388. 

18.  A  militia-man  was  drafted  to  perform  a  tour 
of  duty,  and  contracted  with  C,  to  pav  him  for 
performing  that  tour  for  him,  "upon  bis  return 
from  performing  the  same."  Held  that  the  per- 
formance of  the  duty  ^aa  a  condiUonprecedent  to 
the  payment  of  Uie  m0ftey,  and  that  Cf,  having  de- 
serted before  he  had  fully  performed  it,  could  not 
recover.  Conrod  v.  Conrod,  2  Virg.  Cas.  138. 
See  also  Bagley  v.  Fronds,  14  Mass.  453. 

See  Assumpsit,  III. 

19.  A,  having  recovered  jud^ent  against  B, 
agreed  to  receive  certain  securities,  and  to  give 
time,  on  their  bein^  certified  in  a  particular  man- 
ner. '  B  gave  securities,  but  not  certified  according 
to  the  terms  of  the  agreement.  Held  that  as  the 
agreement  was  conditional,  and  the  condition  not 
performed  hy^  B,  A  might  rightfully  proceed  to  levy 
execution  on  his  iuogment,  though  he  had  not 
returned  the  securities.  Bleeeker  v.  Bond,  4  Wash. 
C.  C.  6.     See  also  7  Wend.  330. 

20.  Where  A  covenants  to  convey  certain  lands 
to  B,  **  on  Uie  said  B*s  being  at  one  half  the  ex- 
pense, in  land  or  otherwise,  for  procuring  a  title," 
payment  of  such  expense  is  a  eondition  precedent. 
HaUheson  v.  M*Mitt,  1  Ham.  14.  See  also  Long 
street  v.  Ketskam,  Coxe,  170. 

21.  A  covenant  that  a  deed  shall  be  made 
^  when  the  consideration  money  is  paid,**  is  on 
a  condition  precedent.  Passmore  v.  Moore,  1  J.  J. 
Marsh.  591.     Sprigg  v.  Jlbin,  6  J.  J.  Marsh.  161. 

22.  Where  one  party  covenants  to  give  a  deed 
on  a  certain  day,  and  the  other  covenants  to  pay 
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siich  report  be  uecessary  to  ^ve'  validity  to  Che 
commissioners*  proceedings  P*  tb, 

3.  The  court  will  not  appoint  commissioners  of 
sewers  under  the  statute  of  1795,  c.  62,  where  all 
the  proprietors  of  the  lands  alleged  to  be  damasred 
join  in  the  application  therefor.  Ex  parte  Fearing, 
14  Mass.  387. 

COMMITMENT. 

1.  A  person  may  be  committed  by  one  magistrate 
for  a  crime,  upon  an  affidavit  taken  before  another. 
Ez  parte  BoUman  and  Swarttoautf  4  Cranch,  129. 

2.  In  Tennessee,  a  magistrate  in  one  county 
may  issue  a  warrant  to  arrest*  a  person  charged 
with  committing  a  felony  in  another  county,  and 
may  commit  him  for  trial.  Johnston  v.  State,  2 
Yerg.  58.  • 

3.  On  a  motion  to  commit  a  person  accused, 
evidence  is  admissible  which  would  not  be  on  a 
trial  in  chief;  and  proof,  that  absolutely  convinces 
the  court  of  the  guilt  of  the  accused,  is  not  neces- 
sary. Probable  cause  for  commitment  must  be 
shown,  and  probable  cause  is  made  out  by  furnish- 
ing good  reasons  for  believing  tliat  the  alleged 
crime  has  been  committed  by  ue  person  accused. 
1  Burr's  Trial,  U.  16.    4  DaU.  412. 

4.  The  circuit  court,  sitting  as  a  court,  has  au- 
thority to  commit  a  person  charged  with  an  ofience 
against  the  United  States,  although  a  grand  jury 
is  in  session  before  whom  a  bill  ma^  be  presentea. 
1  Burr's  Trial,  79.  80. 

5.  A  commitment  of  one  to  jail,  to  be  tried  by 
an  examining  coujl^  on  a  charge  of  an  intention 
to  commit  a  felony,  is  unlawful,  and  renders  the 
magistrate,  who  orders  it,  liable  in  damages  to  the 
parly  committed.  Sthreshley  v.  Fisher ^  Hardin,  249.' 

6.  A  warrant  tbi  the  commitment  of  a  runaway 
negro  was  held  to  be  void  for  want  of  tf  seal. 
SomerveU  v.  Hunt,  3  Har.  &  M'Hen.  113.  S.  P. 
State  V.  Caswell,*  Charit  280. 

7.  In  South  Carolina,  a  warrant  of  commitment  is 
good  without  a  seal,    ^ate  v.  Fauj^An,' Harper,  313. 

8.  A  warrant  of  commitment  from  a  justice  of 
the  peace  should  recite  the  complaint  on  which  it 
is  founded.     CommoniDealth  v.  Ward,  4  Mass.  497. 

9.  And  must  set  forth  a  good  cause  for  commit- 
ment, expressed* with  certainty,  and  supported  by 
oath.    Ex  parte  Biirford,  3  Cranch,  448. 

10.  A  prisoner  was,  therefore,  discharged  on 
habeas  corpus,  where  the  warrant  of  commitment 
m^ly  set  forth  that  the '  prisoner  had  been 
brougnt  before  justices,  and  was  by  them  required 
to  find  sureties  for  his  good  behavior,  &c.,and  had 
failed  or  refused  to  find  such  sureties,  ib.  S.  P.  4 
Mass.  497. 

11.  In  Commonwealth  v.  Murray,  2  Virg.  Cas. 
504,  it  was  held  not  to  be  indispensable  to  the  va- 
lidity of  a  warrant  of  commitment,  that  it  should 
set  torth  that  the  prisoner  was  charged  on  okth. 

12.  Earle,  J .,  in  State  v.  Killet,  2  Bailey,  290,  says 
it  is  not  indispensable  that  the  information  for  a 
warrant  should  be  on  oath ',  nor,  if  on  oath,  that  it 
should  be  in  writing  —  that  a  warrant  is  legal,  if 
issued  on  such  grounds  of  information  as  might 
satisfy  the  magistrate  without  oath. 

13.  It  was  decided  that  a  warrant  of  commit- 
meat  is  sufficient,  if  it  appear  on  the  face  thereof 
that  authority  is  given  to  detain  the  prisoner  on 
some  charge,  of  a  criminal  nature,  though  not  set 
forth  with  technical  accuracy.  2  Bailey,  290. 

14.  A  warrant  of  commitment  is  no  part  of  the 
record  of  the  magistrate  or  court  that  issues  it. 
Commonwealth  v.  JfCaul,  I  Virg.  Cos.  300.  But 
if  a  prisoner  excepts  to  an  opinion  of  the  examin* 
ing  court,  and  in  his  bill  of  exceptions  sets  forth 
the  warrant,  he  thereby  makes  it  a  part  of  the 
record  of  such  court.  ComnwnweaUh  v.  Murray, 
2  Virg.  Cas.  504. 


15.  In  3taiB  ▼.  J.  H,  1  Tyler,  444;  the  ^&nd«Bt 

was  discharged,  though  the  warrant  of  comini^ 
ment,  and  the  complaint,  and  the  capiat,  each  f«- 
cUed  that  the  complaint  was  on  oath,  because  tbeie 
was  not  a  certificate  of  the  magistrate  that  the 
chave  was  made  oo  oath.    See  14  Johns.  371. 

loT  A  commitment  is  not  suchan  act  of  judicial 
power  as  reqaires  that  it  should  be  exeroised  by 
courts  or  judges,  within  the  meaninff  of  the  third 
article  of  the  constitution  of  the  Umted  StMei^ 
Ex  parte  Pool,  2  Virg.  Cas.  276. 

1/.  Tfab  act  of  congress,  1790,  whieh  autkori^uB 
a  justice  of  thei  peace  to  commit  a  sailor  who  hat 
deserted  from  the  merchant  service,  is  coneisfeBi 
with  the  constitution  of  the  Uni^d  States.  But 
no  person,  designated  by  an  act  of  congress,  can 
be  required  or  compelled  to  do  it.  ib. 

18.  Where  a  jarjTt  under  a  staCbte  of  Pennsyl- 
vania, acquit  a  defendant  who  is'  indicted;  bat  oe- ' 
termine  that  he  shall  pay  costs  of  proeecutioA,  • 
sentence  and  commitment  are  the  necessary  con* 
sequences  of  the  verdict,  and  the  power  to  commily 
if  the  costs  are  not  paid,  is  an  incident  of  the 
power  to  sentence,  though  the  statute  is  silent  as 
to  the  power  to  comiAit.  Keefhaver  y.  ComnMii- 
wealth,  2  Pennsyl.  240. 

'19.  The  sentence  of  a  justice  of  the  peace  Ibr 
the  commitment  of  an  offender  to  the  work  house, 
until  released  by  order  of  law,  is  erroneous  *-  b»- 
ing  for  an  indefinite  time.  fVashbum  v.  Belknap^ 
3  Conn.  502. 

^.  An  order  of  commitmebt,  made  in  open 
court,  authorises  the  sheriff  to  commit  without  a 
mittimus  or  a  copy  of  the  orHer.  The  evidence 
of  the  order  is  preserved  of  record.  Stale  ▼. 
HefUhfnan,  Wright,  691. 

21.  In  a  commitment  to  the  house  of  refuge,  in 
Pennsylvania,  by  an  alderman  or  justice  of  the 
peace,  the  adjudication  is  not,  in  any  reimect,  con- 
clusive of  the  truth  of  its  contents.  The  whole 
subject  is  open  on  the  hearing  of  a  %rit  of  hakeas 
corpus,  and  it  is  then  Incumbent  on  the  managers 
to  show  affirmatively,  and  from  evidence,  that  the 
child  detained  in  custody  is  a  proper  subject  tot 
the  house  of  refuge,  within  toe  intent  of  their 
charier.  Commonwealth  v.  MKeagy,  1  Ashm. 
248.    See  Sweaiman*s  case,  1  Cow.  144. 


COMMON. 

I.  Bight  of  Common, 
II.  FubUc  Commons. 

I.  Right  of  Common. 

1.  The  right  of  common  is  an  incorporeal  be» 
reditament,  giving  to  the  owner  of  one  tract  oT 
Jand  the  privilege  of  common  in  other  lands;  a 
privilege  annexed  to  the  land  and  passing  by  tbtf 
conveyance  of  the  land  to  which  it  is  annexed. 
Per  Tilghman,  C.  J.  J2S.&,  R.  32.  See  also  10 
Wend.  647. 

2.  Common  appurtenant  does  not  arise  from 
any  connection  of  tenure,  and  it  may  be  create<l 
by  grant  or  claimed  by  prescription.  Common 
appendant  can  arise  only  rrom  prescription.  Per 
Van  Ness,  J.    11  Johns.  498. 

3.  Common  of  pasture  appurtenant  or  append- 
ant may  be  apportioned :  But  if  the  ownfr  of  the 
land,  to  whien  it  is  appurtenant,  purchases  part  of 
the  land,  fh>m  which  it  is  to  be  taken,  or  the  ownev 
of  part  of  the  land  fh»m  which  common  is  to  be 
taken,  purchases  the  land  or  part  of  the  land  to 
which  It  is  appurtenant,  the  right  of  common  is 
extinguished  as  to  the  whole.  Livingston  v.  Tern 
BroeSc,  16  Johns.  14.  Van  Retisselaar  v.  BadcUf^ 
10  Wend.  653. 

'4.  Common  of  estovers  cannot  be  apportioned  ; 


COMMON. 


529 


•nd  where  &  farm  entitled  to  estovers  b  divided, 
bjr  the  aet  of  the  party,  among  several  tenants, 
neither  of  them  can  take  estovers ;  the  right  to 
them  ia  extinguished.  Van  Reiuselaer  v.  Jiadeliff', 
lOWend.  63y. 

5.  Where  common  of  estovers  devolves  upon 
several,  by  operation  of  law,  though  they  can- 
not enjoy  the  right  in  severalty,  vet  they  may, 
by  unitinff  in  a  conveyance,  vest  the  right  in  an 
individual,  ii. 

.  6.  A  grant  of  a  right  of  common  to  the  inhab- 
itants, (who  are  not  incorporated,)  of  a  certain 
"neighborhood,  as  well  such  as  may  arise  and 
shall  hereafter,  as  those  that  are  now  raised  upon 
the  same,**  is  inoperative.  Thomas  v.  Marshfield, 
10  Pick.  364. 

7.  Where  the  proprietors  of  a  township  voted 
<«that  100  acres  of  the  poorest  land  on  M.  S.  Hill 
be  left  common  for  the  use  of  the  town  for  build- 
ing-stones,*' it  was  held  that  a  right  in  common 
would  not  have  been  conveyed  to  the  inhabitants 
in  their  individual  capacities,  even  if  the  fee  had 
passed  by  the  vote.  Worcester  v.  Green^  2  Pick.  429. 

8.  By  the  New  York  statute  of  descents,  a  ri^ht 
of  common  in  fee,  being  an  incorporeal  heredita- 
ment, descends  to  all  the  children  of  an  intestate 
owner  thereof;  and  a  conveyance  of  such  right 
by  the  eldest  tenant  in  common,  or  parcener,  is 
void.  All  the  tenants  roust  join  in  the  convey- 
ance.   Imfman  v.  Abed,  16  Johns.  30. 

9.  A  right  of  common  in  sross,  and  saris  nom- 
Ire,  cannot  be  aliened  in  such  a  way  as  to  give 
the  entire  right  to  several  persons,  to  be  enjoyed 
by  them  severally ;  and  it  seems  that  where  such 
right  descends  to  several  persons,  as  tenants  in 
oommon  or  parceners,  it  cannot  be  divided  among 
them,  but  must  be  eojoyed  jointly,  ib. 

10.  A  leased  land  in  fee  to  B,  and  B  covenanted 
to  pay  rent,  and  A  covenanted  that  B  should  have 
common  of  estovers  and  pasture  out  of  other  lands 
of  A.  A  approved  those  lands,  whereby  B  was  pre- 
vented firom  enjoying  the  common.  In  an  action 
by  the  assignee  of  A  to  recover  rent  of  B,  it  was 
held  that  tSe  covenant  that  B  should  have  com- 
mon did  not  operate  as  a  grant,  and  that  as  the 
oommon  was  not  a  part  of  the  premises  on  which 
lent- was  reserved,  A's  approving  furnished  no  de- 
fence to  the  action,  and  that  B  s  remedy  was  by 
action  on  the  covenant.  Watts  v.  CoffiUf  11 
Johns.  495. 

11.  A  right  of  common  of  pasture  is  such  a  title 
in  the  Una  as  was  intended  by  the  statute  of  1826, 
**  to  preserve  and  secure  from  dama^  Marshfield 
beach,'*  &c.,  which  provides  that  persons  having 
**  any  legal  title  in  any  part  thereof"  shall  t^ 
•ompensated,  d&c.  Jiomas  v.  Marshfield,  10 
Pick.  364. 

13.  The  Pennsylvania  sUtute  of  February,  1819, 
▼ested  in  the  trustees  of  the  Western  University 
the  title  to  forty  acres  of  the  vacant  land  of  the 
commonwealth  adjoining  the  out-lots  of  the  town 
of  Allegheny,  subject  to  the  right  of  common  pas- 
ture given  by  the  statute  of  1787  to  the  inhabit- 
Mts  of  that  town.  IHutees  of  Western  University 
▼.  Robinson,  12  S.  &  R.  29. 

13.  The  owner  of  a  manor,  who  grants  leases 
conferring  rights  of  common,  may  appropriate  por- 
tions of  the  waste  lands  of  the  manor,  provided  he 
leaves  enough  for  the  tenants ;  but  such  appro- 
priation must  be  an  actual  bona  fide  one ;  a  mere 
enelosure  of  the-  waste  lands  by  a  possession  fence 
(so  oalled,)  is  not  sufficient  for  this  purpose.  No 
one,  however,  except  a  tenant,  can  question  the 
feirnese  of  the  appropriation.  Van  Rensselaer  v. 
T,  10  Wend.  639. 


II.    Public  Commons. 
14.  Where  land  is  set  apart  by  the  proprietors  or 
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owners  for  a  public  square  or  common,  and  indi- 
viduals purchase  lots  bordering  thereon  under  an 
expectation, excited  by  the  proprietors,  that  it  shall 
so  remain,  the  proprietors  cannot  resume  the  land 
thus  set  apart  and  appropriate  it  to  another  use. 
MboU  V.  Mills,  3  Verm.  521.  S.  P.  Emerson  r. 
WUey,  10  Pick.  310. 

15.  Where  the  proprietors  of  a  town  set  apart  a 
piece  of  undivided  land  as  a  public  square  or 
common,  which  is  afler wards  used  by  the  public 
without  interruption  for  a  number  of  years,  the 
town  has  no  power  to  convey  a  ri^ht  to  an  exclu- 
sive possession  of  any  part  of  it.  Pomeroy  v. 
Mills,  3  Venn*  279.  Nor  to  reclaim  the  land. 
^ate  V.  Trask,  6  Verm.  355.  S.  P.  Stiles  v.  Cur- 
tis, 4  Day,  328. 

16.  But  the  public  have  only  an  easement  in 
the  land,  and  any  proprietor  of  an  undivided  share 
of  land  in  the  town  may  maintain  ejectment 
against  any  one  who  is  in  exclusive  possession  of 
any  portion  of  the  land  so  set  apart.  Pomeroy  v. 
MtUs,  3  Verm.  279. 

17.  Tbp  proprietors  of  a  town,  having  set  apart 

a  piece  of  land  as  a  common  for  public  uses;  made  . 
a  aivision  of  lands  consisting  of  one-acre  lots  about 
the  common,  which  were  distributed  among  the 
proprietors,  one  to  each  rif  ht.  Held  that  a  subse- 
quent purchaser  of  one  of  these  lots  had  no  right 
to  the  fee  of  the  common  in  front  of  it,  and  could 
not  maintain  trespass  against  one  who  had  erected 
a  building  thereon  near  to  his  lot.  Ferre  ▼.  Doty, 
2  Verm.  378. 

18.  A  town  voted,  in  1741,  that  all  the  common 
lands  **  shall  continue  to  be  unfenced  as  they  are^ 
for  the  use  of  the  old  parish  for  highways,  a  train- 
ing field,  &c.,  and  the  more  convenient  coinin|rtt 
the  pond,  &c.,  and  also  to  accommodate  the  neigh- 
bors that  live  bordering  on  said  lands  for  their 
more  convenient  coming  at  and  improving  their 
own  lands  and  buildings ;  all  the  aforesaid  lands  to 
remain  unfenced  and  to  the  use  of  the  old  parish 
and  neighborhood  aforesaid  forever,  never  to  be 
disposed  of  for  any  other  use  without  the  consent 
of  every  freeholder  in  the  parish."  The  parish,  in 
1777,  granted  land  "  bounded  alT  round  by  the 
land  given  to  the  parish  for  particular  uses,*'  dec.  In 
1805,  a  part  of  the  said  common  land  was,  in  pursu- 
ance of  a  vote  of  the  pariah,  enclosed  for  the  purpose 
of  buiding  a  parsonage  house  thereon.  Held  that 
these  was  an  implied  covenant,  in  the  ^rant  of 
1777,  that  the  common  land  should  remain  open, 
unless  it  should  be  enclosed  with  the  assent  of 
every  freeholder  in    the    parish;   and  that  the 

grantee  was  not  liable,  in  an  action  of  trespass 
rought  by  the  occupant  of  the  land  encloeea  by  • 
virtue  of  the  vote  or  1805,  for  passing  over  said 
enclosed  land  — ^  he  having  proved  that  he  had  a 
right  of  way  over  it  within  20  years  next  before 
suit  brought.  Held  also,  that  the  vote  of  1805 
was  not  evidence  that  every  freeholder  in  the 
parish  assented  to  the  enclosure.  Emerson  v.  Wi- 
ley,  10  Pick.  310. 

19.  In  a  previous  stage  of  the  foregoing  case,  it 
was  decided  that  evidence  of  a  usage  tor  all  persons 
to  pass  over  the  above-mentioned  common  lands  did 
not  support  a  plea  that  the  land  was  a  public  high- 
way.   Emerson  v.  Wiley,  7  Pick.  68. 

20.  Where  proprietors  of  a  townaUp  appropri- 
ated land  for  a  meeting-house  whic^was  subse- 
quently built  thereon,  and  the  town  was  after- 
wards incorporated  and  assumed  the  charge  of 
parochial  matters,  and  the  land  around  the  roeet- 
ing-honse  was  called  *'  the  common,"  Ac.,  and 
was  always  open,  and  was  intersected  by  roads, 
and  used  for  tlie  site  of  horse  sheds  and  for  all  the 
ordinary  purposes  incident  to  a  place  of  worship, 
and  also  as  a  training  field ;  it  was  held  that  al- 
though the  proprietors  had  voted  to  sell  part  of 


528 


COMMIS6iON|!aS  OF.  SEWERS— COMMON. 


aiich  report  be  Qecessary  to  ^re'  validity  to  the 
conimisaioners'  proceedings  ^  t^. 

3.  The  coart  will  not  appoint  comminionerv  of 
sewers  under  the  statute  of  1795,  c.  62,  where  all 
the  proprietors  of  the  lands  alleged  to  be  damaged 
join  in  the  application  therefor.  Ex  parte  Ftanng, 
14  Mass.  ^87. 


COMMITMENT. 

1.  A  person  may  be  committed  by  one  magistrate 
for  a  crime,  upon  an  afl^avit  taken  before  another. 
Ex  parte  BoUman  and  Sicartwoui,  4  Cranch,  129. 

2.  In  Tennessee,  a  magistrate  in  one  county 
may  issue  a  warrant  to  arrest'  a  person  charged 
with  committing  a  felony  in  another  county,  and 
may  commit  him  for  trial.  Johnston  v.  State,  2 
Yerg.  58.  •  ' 

3.  On  a  motion  to  commit  a  person  accused, 
evidence  is  admissible  which  would  not  be  on  a 
trial  in  chief;  and  proof,  that  absolutely  convinces 
the  court  of  the  guilt  of  the  accused,  is  not  neces- 
sary. Probable  cause  for  commitment  must  be 
shown,  and  probable  cause  is  made  out  by  furnish- 
ing good  reasons  for  believing  that  the  alleged 
crime  has  been  comnutted  by  the  person  accused. 
1  Burr's  Trial,  11.  16.    4  Dall.  412. 

4.  The  circuit  court,  sitting  as  a  court,  has  au- 
thority to  commit  a  person  charged  with  an  offence 
against  the  United  States,  although  a  grand  jury 
is  in  session  before  whom  a  bill  may  be  presentea. 
1  Burr's  Trial,  79.  80.  ' 

5.  A  commitment  of  one  to  jail,  to  be  tried  by 
an  examining  courts  on  a  charge  of  an  intention 
to  commit  a  ielony,  is  unlawful,  and  renders  the 
magistrate,  who  orders  it.  liable  in  damages  to  the 
paxty  committed.  Slhreskley  v.  Fisher ^  Hardin,  249.- 

6.  A  warrant  /br  the  commitment  of  a  ninawav 
negro  was  held  to  be  void  for  want  of  tf  seal. 
Somervell  v.  Hunt,  3  Har.  6d  M'Hen.  113.  S.  P. 
State  V.  Caswell,^  Charlt.  280. 

7.  In  South  Carolina,  a  warrant  of  commitment  is 
good  without  a  seal.    Siate  v.  Vaughn,  Harper,  313. 

8.  A  warrant  of  commitment  from  a  justTce  of 
the  peace  should  recite  the  complaint  on  which  it 
\a  founded.     CommoTttoealth  v.  Ward,  4  Mass.  497. 

9.  And  must  set  forth  a  good  cause  for  commit- 
ment, expressed' with  certamty,  and  supported  by 
oath.    Ez  parte  Burford,  3  Cranch,  448. 

10.  A  prisoner  was,  therefore,  discharged  on 
habeas  corpus,  where  the  warrant  of  commitment 
mAely  set  forth  that  the '  prisoner  had  been 
brought  before  justices,  and  was  by  them  required 
to  find  sureties  for  his^ffood  behavior,  d^.,and  had 
failed  or  refused  to  find  such  sureties,  ib.  S.  P.  4 
Mass.  497. 

11.  In  CommonweaUh  y.  Murray,  2  Virff.  Cas. 
504,  it  was  held  not  to  be  indispensable  to  the  va- 
lidity of  a  warrant  of  commitment,  that  it  should 
set  u>rth  that  the  prisoner  was  charged  on  oath. 

12.  Earle,  J.,  in  State  v.  Killet,  2  Bailey,  290,  says 
it  is  not  indispensable  that  the  information  for  a 
warrant  should  be  on  oath ;  nor,  if  on  oath,  that  it 
should  be  in  writing  —  that  a  warrant  is  legal,  if 
issued  on  such  grounds  of  information  as  might 
satisfy  the  magistrate  without  oath. 

13.  It  was  decided  that  a  warrant  of  commits 
meat  is  sufficient,  if  it  appear  on  the  face  thereof 
that  authority  is  given  to  detain  the  prisoner  on 
some  charge,  of  a  criminal  nature,  though  not  set 
forth  with  tachnioal  accuracy.  2  Bailey,  290. 

14.  A  warrant  of  commitment  is  no  jpait  of  the 
record  of  the  magistrate  or  court  that  issues  it. 
CommonweaUh  v.  MCaul,  1  Virg.  Cas.  300.  But 
if  a  prisoner  excepts  to  an  opinion  of  the  examin- 
ing court,  and  in  his  bill  of  exceptions  sets  forth 
the  warrant,  he  thereby  makes  it  a  part  of  tbe 
record  of  such  court.  CommonweaUh  v.  Murray, 
2  Virg.  Cas.  504. 


15.  In  Siate  ▼.  J,  H.  1  TVIer,  444',  the  defimdmt 
was  discharged,  though  (ne  warrant  ^  commiV 
ment,  and  the  complaint,  and  the  capias,  each  f*- 
eUed  that  the  complaint  was  on  oath,  because  tfaera 
was  not  a  certificate  of  the  magistrate  that  the 
cham  was  made  on  oath.    See  14  Johns.  371. 

loT  A  commitment  is  not  suchan  act  of  iodictal 
power  as  requires  that  it  should  be  exercised  hf 
courts  or  judges,  within  the  meaning  of  the  thri4 
article  of  the  constitution  of  the  Umted  Staici, 
Ex  parte  Pool,  2  Virg.  Cas.  276. 

17.  Thfe  act  of  congress,  1790,  which  ohcMonizet 
a  justice  of  thei  peace  to  commit  a  sailor  who  htm 
deserted  from  the  merchant  service,  is  consistent 
with  the  constitution  of  the  Unijted  States.  But 
no  person,  designated  bv  an  act  of  o6ngre88,  can 
be  reared  or  compelled  to  do  it.  ib, 

18.  Where  a  jo^yt  under  a  staCbte  of  Pennsyl* 
vania,  acquit  a  defendant  who  is'  indicted,' bat  oe-  * 
termine  that  he  shall  pay  costs  of  proeecntion,  a 
ienience  and  commitment  are  the  necessary  eoe* 
sequences  of  the  verdict,  and  the  power  to  commit| 
if  the  costs  are  not  paid,  is  sen  incident  of  the 
power  to  sentence,  though  the  statute  is  silent  «i 
to  the  power  to  comO^t.  Kerfha^)er  v.  Cmiumw- 
wealth,  2  Pennsyl.  240. 

'19.  The  sentence  of  a  justice  of  the  peace  fbr 
the  commitment  of  an  offender  to  the  work  house, 
until  released  bv  order  of  law,  is  erroneous  -—  ba- 
ing  for  an  indefinite  time.  Washburn  v.  Belknap. 
3  Conn.  502. 

fiO.  An  order  of  commitment,  made  in  open 
court,  authorises  the  sheriff  to  commit  witkoat  a 
mittimus  or  a  copy  of  the  orHer.  The  evidence 
of  the  order  is  preserved  of  record.  State  ▼. 
Heflthman,  Wright,  691. 

21.  In  a  commitment  to  the  house  of  refuge,  ia 
Pennsylvania,  by  an  alderman  or  justice  of  the 
peace,  the  adjudication  is  not,  in  any  respect,  con- 
clusive of  the  truth  of  its  contents.  The  whole 
subject  is  open  on  the  hearing  of  a  Writ  of  haheaa 
corpus,  and  it  is  then  Incumbent  on  the  managers 
to  show  affirmatively,  and  from  evidence,  that  the 
child  detained  in  custbdjr  is  a  proper  subject  for 
the  house  of  refuge,  within  the  intent  of  their 
charter.  Commonwealth  v.  M'Keagy,  1  Ashm. 
248.    See  Sv:e€Uman*s  case,  1  Cow.  H4. 


COMMON. 


I.  Bight  of  Comwum. 
II.  Public  Commons. 


I.  Right  of  Common, 

1.  The  right  of  common  is  an  incorporeal  be*' 
reditament,  giving  to  the  owner  of  one  tract  of 
Jand  the  privilege  of  common  in  other  lands;  a 
privilege  annexed  to  the  land  and  passing  by  the 
conveyance  of  the  land  to  which  it  is  annexed. 
Per  Tilghman,  C.  J.  12  S.  &,  R.  32.  See  aUo  10 
Wend.  647. 

2.  Common  appurtenant  does  not  arise  from 
any  connection  of  tenure,  and  it  may  be  created 
by  grant  or  claimed  by  prescription.  Common 
appendant  can  arise  only  from  prescription.  Per 
Van  Ness,  J.    11  Johns.  498. 

3.  Common  of  pasture  appurtenant  or  append- 
ant may  be  apportioned :  But  if  the  own^r  of  the 
land,  to  which  it  is  appurtenant,  purchases  part  of 
the  land,  fVom  which  it  is  to  be  taken,  or  the  owner 
of  part  of  the  land  from  which  common  is  to  be 
taken,  purchases  the  land  or  part  of  the  land  to 
which  it  is  appurtenant,  the  right  of  common  is 
extinguished  as  to  the  whole.  Limngston  v.  Tom 
Broe3c,  16  Johns.  14.  Van  Rensselaer  v.  Radclif, 
10  Wend.  653. 

4.  Common  of  estovers  cannot  be  apportioned ; 
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•nd  where  &  farm  entitied  to  estovers  b  divided, 
by  the  aet  of  the  party,  among  several  tenants, 
neither  of  them  can  take  estovers ;  the  right  to 
them  is  extinguished.  Van  Rensselaer  v.  Badcliff, 
10  Wend.  639. 

5.  Where  common  of  estovers  devolves  upon 
■everal,  by  operation  of  law,  though  they  can- 
not enjoy  ^e  right  in  severalty,  vet  they  may, 
by  unitinff  ip  a  conveyance,  vest  the  right  in  an 
individual.  »ft. 

.  6.  A  grant  of  a  right  of  common  to  the  inhab- 
itants, (who  are  not  incorporated,)  of  a  certain 
"  neighborhood,  as  well  such  as  may  arise  and 
shall  hereafter,  as  those  that  are  now  raised  upon 
the  same,*'  is  inoperative.  Thomas  v.  Jdarslijidd, 
10  Pick.  364. 

7.  Where  the  proprietors  of  a  township  voted 
<*  that  100  acres  of  the  poorest  land  on  M.  S.  Hill 
be  left  common  for  the  use  of  the  town  for  build- 
ing-stones,"  it  was  held  that  a  right  in  common 
wonld  not  have  been  conveyed  to  the  inhabitants 
in  their  individual  capacities,  even  if  the  fee  had 
passed  by  the  vote.  Worcester  v.  Green,  2  Pick.  429. 

8.  By  the  New  York  statute  of  descents,  a  ri^ht 
of  common  in  fee,  being  an  incorporeal  heredita- 
ment, descends  to  all  the  children  of  an  intestate 
owner  thereof;  and  a  conveyance  of  such  right 
by  the  eldest  tenant  in  common,  or  parcener,  is 
void.  All  the  tenants  must  join  in  the  convey- 
ance.    Lsyman  v.  Metij  16  Johns.  30. 

9.  A  right  of  common  in  eross,  and  sans  nom- 
Ire,  cannot  be  aliened  in  such  a  way  as  to  give 
the  entire  right  to  several  persons,  to  be  enjoyed 
by  them  severally ;  and  it  seems  that  where  such 
nght  descends  to  several  persons,  as  tenants  in 
oommon  or  parceners,  it  cannot  be  divided  among 
them,  but  must  be  eojoyed  jointly,  ib. 

10.  A  leased  land  in  fee  to  B,  and  B  covenanted 
to  pay  rent,  and  A  covenauted  that  B  should  have 
common  of  estovers  and  pasture  out  of  other  lands 
of  A*  A  approved  those  lands,  whereby  B  was  pre- 
vented from  enjoying  the  common.  In  an  action 
by  the  assignee  of  A  to  recover  rent  of  B,  it  was 
held  that  ibe  covenant  that  B  should  have  com- 
mon did  not  operate  as  a  grant,  and  that  as  the 
oommon  was  not  a  part  of  the  premises  on  which 
lent- was  reserved,  A's  approving  furnished  no  de- 
fence to  the  action,  and  that  B  s  remedy  was  by 
action  on  the  covenant.  Watts  v.  Cqfin,  11 
Johns.  495. 

11.  A  right  of  common  of  pasture  is  such  a  title 
in  the  land  as  was  intended  by  the  statute  of  1826, 
**  to  preserve  and  secure  from  dama^  Marshfield 
beacn,'*  &c.,  which  provides  that  persons  having 
''any  legal  title  in  anv  part  thereof"  shall  t^ 
•ompensated,  d&c.  Thomas  v.  Marshfield,  10 
Pick.  364. 

13.  The  Pennsylvania  sUtute  of  February,  1819, 
vested  in  the  trustees  of  the  Western  University 
tlie  title  to  forty  acres  of  the  vacant  land  of  the 
eommonwealth  adjoining  the  out-lots  of  the  town 
of  Allegheny,  subject  to  the  right  of  common  pas- 
tare  given  by  the  statute  of  1787  to  the  inhabit- 
Mts  of  that  town.  IHutees  of  Western  University 
▼.  Bobinson,  12  S.  &  R.  29. 

13.  The  owner  of  a  manor,  who  grants  leases 
conferring  rights  of  common,  may  appropriate  por- 
tions of  the  waste  lands  of  the  manor,  provided  he 
leaves  enough  for  the  tenants ;  but  such  appro- 
priation roust  be  an  actual  bona  fide  one ;  a  mere 
onelosure  of  the.  waste  lands  by  a  possession  fence 
(so  oalled,)  is  not  sufficient  for  this  purpose.  No 
one,  however,  except  a  tenant,  can  question  the 
feirness  of  the  appropriation.  Van  Rensselaer  v. 
10  Wend.  639. 


II.   Public  Commons. 
14.  Where  land  is  set  apart  by  the  proprietors  or 
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owners  for  a  public  square  or  common,  and  indi- 
viduals purchase  lots  bordering  thereon  under  an 
expectation, excited  by  the  proprietors,  that  it  shall 
so  remain,  the  proprietors  cannot  resume  the  land 
Uius  set  apart  and  appropriate  it  to  another  use. 
MboU  V.  MillSy  3  Verm.  521.  S.  P.  Emerson  r. 
WUey,  10  Pick.  310. 

^  15.  Where  the  proprietors  of  a  town  set  apart  a 
piece  of  undivided  land  as  a  public  square  or 
commoUi  which  is  afterwards  used  by  the  public 
without  interruption  for  a  number  of  years,  the 
town  has  no  power  to  convey  a  ri^ht  to  an  exclu- 
sive possession  of  any  part  of  it.  Pomeroy  v. 
MillSf  3  Verqi.  279.  Nor  to  reclaim  the  land. 
^ate  V.  Trask,  6  Verm.  355.  S.  P.  Stiles  v.  Cur- 
tis, 4  Day,  328. 

16.  But  the  public  have  only  an  easement  in 
the  land,  and  any  proprietor  of  an  undivided  ahare 
of  land  in  the  town  may  maintain  ejectment 
against  any  one  who  is  in  exclusive  possession  of 
any  portion  of  the  land  so  set  apart.  Pomeroy  v. 
Mils,  3  Verm.  279. 

17.  The  proprietors  of  a  town,  having  set  apart 

a  niece  or  land  as  a  common  for  public  uses;  made  . 
a  aivision  of  lands  consisting  of  one-acre  lots  about 
the  common,  which  were  distributed  among  the 
proprietors,  one  to  each  ilehL  Held  that  a  subse- 
quent purchaser  of  one  of  these  lots  had  no  right 
to  the  fee  of  the  common  in  front  of  it,  and  could 
not  maintain  trespass  against  one  who  had  erected 
a  building  thereon  near  to  his  lot.  Ferre  ▼.  Doty^ 
2  Verm.  378. 

18.  A  town  voted,  in.  1741,  that  all  the  common 
lands  **  shall  continue  to  be  unfenced  as  they  are, 
for  the  use  of  the  old  parish  for  highways,  a  train- 
ing field,  &c.,  and  the  more  convenient  coniin|r  st 
the  pond,  d&c.,and  also  to  accommodate  the  neigh- 
bors that  live  bordering  on  said  lands  for  their 
more  convenient  coming  at  and  improving  their 
own  lands  and  buildings ;  all  the  aforesaid  lands  to 
remain  unfenced  and  to  the  use  of  the  old  parish 
and  neighborhood  aforesaid  forever,  never  to  bo 
disposed  of  for  any  other  use  without  the  consent 
of  every  fteeholder  in  the  parish.*'  The  parish,  in 
1777,  granted  land  "  bounded  all  round  by  the 
land  given  to  the  parish  for  particufar  uses,"  Sec.  In 
1805,  a  partof  the  said  common  land  was,  in  pursu- 
ance of  a  vote  of  the  parish,  enclosed  for  the  purpose 
of  buiding  a  parsonage  house  thereon.  Held  that 
these  was  an  implied  covenant,  in  the  grant  of 
1777,  that  the  common  land  should  remain  open, 
unless  it  should  be  enclosed  with  the  assent  of 
every  freeholder  in  the  parish;  and  that  the 
grantee  was  not  liable,  in  an  action  of  trespass 
brought  by  the  occupant  of  the  land  enclosea  by  • 
virtue  of  the  vote  of  1805,  for  passing  over  said 
enclosed  land  — ^  he  having  proved  that  he  bad  a 
right  of  way  over  it  within  20  years  next  before 
suit  brought  Held  also,  that  the  vote  of  1805 
was  not  evidence  that  every  freeholder  in  the 
parish  assented  to  the  enclosure.  Emerson  r.  Wi- 
ley, 10  Pick.  310. 

19.  In  a  previous  stage  of  the  foregoing  case,  it 
was  decided  that  evidence  of  a  usage  fer  all  persons 
to  pass  over  the  above-mentioned  common  lands  did 
not  support  a  plea  that  the  land  was  a  public  high- 
way.   Emerson  v.  WHey,  7  Pick.  68. 

20.  Where  proprietors  of  a  townaUp  appropri- 
ated land  for  a  meeting-house  whiclrwas  subse- 
quently built  thereon,  and  the  town  was  after- 
wards incorporated  and  assumed  the  charge  of 
parochial  matters,  and  the  land  around  the  meet- 
ing-house was  c^led  *'  the  common,"  Axi.,  and 
was  always  open,  and  was  intersected  by  roads, 
and  used  for  tlie  site  of  horse  sheds  and  for  all  the 
ordinary  purposes  incident  to  a  place  of  worship, 
and  also  as  a  training  field ;  it  was  held  that  al- 
though the  proprietors  had  voted  to  sell  part  of 
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States,  or  had  assisted  them,  or  should  thereaf- 
ter do  so,  should  be  confiscated.  Held  that  "  all  ^ 
things  which  a  man  has  in  his  own  right,  whether' 
they  be  in  action  or  possession/'  came  within  the 
description  of  personal  estate,  and  that  a  debt  due 
to  a  person  who  had  joined  the  enemy,  thoagh  no 
steps  were  taken  to  recover  it  of  the  debtor,  was 
vested  in  the  state,  and  that  the  original  creditor 
could  not  mamtain  an  action,  even  in  another 
state,  and  aAer  the  treaty  of  peace,  to  recover  of 
the  debtor.     Camp  v.  Lockwood,  I  Dall.  393. 

16.  The  Connecticut  statute  of  confiscation  did 
not  render  the  party  eivUiter  mortuus  ;  it  left  him 
capable  of  acquiring  property,  and  of  holding 
what  he  then  had  without  the  limits  of  the  state. 
It  also  left  him  personally  liable  for  his  antecedent 
debts.  Marks  v.  Johnson,  Kirby,  2^.  Beckman 
V.  Tomlinsonf  Kirby,  291.  See  Cornwall  v.  Hoyt, 
7  Conn.  420. 

17.  Though  the  commissioners  on  the  confis- 
cated estate  had  admitted  the  party's  debts  to  be 
a  Uen  on  the  estate  in  favor  of  his  creditors,  yet 
this  did  not  discharge  the  party,  unless  the  creditors 
received  therefrom  the  full  amount  of  the  debts. 
They  might  wave  the  benefit  of  the  lien,  or  if 
they  avaifed  themselves  of  it  to  obtain  part  pay- 
ment, they  might  sue  the  debtor  for  the  balance 
due.    Kirby,  %2d.  291. 

18.  The  title  of  the  lands  of  a  person  mentioned 
in  the  North  Carolina  confiscating  acts  was  vested 
in  the  state,  although  such  person  had,  bona  fide, 
given  hood  to  convey  his  lands.  Den  v.  Michael^ 
C.  &  N.  77.  Yet  the  obligee  was  held  to  be  en- 
titled to  recover  the  balance  due  on  the  contract 
of  sale,  as  his  right  thereto  was  protected  by  the 

.  British  treaty,  and  as  the  obligor's  rights  were 
saved  by  the  confiscating  acts.  Ray  v.  M'Cid' 
loch,  C.  &  N.  492. 

1^*.  The  legal  title,  which  was  vested  in  a  Brit- 
ish subject  in  trust  for  the  use  of  a  citizen,,  was 
confiscated  and  vested  in  the  state,  subject  to  the 
trust.  Marshall  v.  Lovdass,  C.  &  N.  ^17.  245, 
&  seq.    Dm  v.  Rice,  C.  &  N.  497. 

20.  The  South  Carolina  sUtute  of  1782,  which 
declared  that  the  estates  of  certain  persons  therein 
mentioned,  which  they  possessed  or  were  entitled 
to  from  the  4th  of  July,  1776,  to  May  12,  1780, 
should  be  confiscated  to  the  state,  was  held  not 
to  affect  the  estate  of  one  who  died  before  the 
statute  was  passed,  and  whose  estate  had  de- 
scended to  his  heirs.  Collins  v.  Kincaid,  2  Bay, 
536. 

21.  Nor  did  it  afiTect  the  right  of  the  widows  of 
the  persons,  whose  estates  were  confiscated,  to 
dower  in  those  estates.  Mongin  v.  Baker,  1  Bay, 
73.  WelU'^,  Martin,  2  Bay,  20.  See  also  Comr 
toaU  V.  Hoyt,  7  Conn.  420. 

22.  The  assignee  of  a  mortgagee's  interest  in 
land,  claiming  under  a  transfer,  by  the  legislature 
of  New  Jersey,  of  the  personal  property  of  the 
mortgagee,  which  had  been  confiscated,  may 
maintam  ejectment  on  the  mortgage.  Deny.  Spin- 
ning, 1  Halst.  466.  • 

S».  The  provision  in  the  North  Carolina  confis- 
cating act  of  1779,  "  that  the  child  or  children  of 
such  absentee,  now  in  or  under  the  protection  of 
the  state,  sh(Ul  be  allowed  so  much  of  the  estate  of 
such  absentee,  as  such  wife,  child,  or  children 
might  have  enjoyed,  Sui.,  if  such  absentee  had  died 
intestate  in  the  state,*'  did  not  vest  a  title  in  the 
wife  and  children  of  such  absentee.  Den  v.  Simp- 
sou,  C.  &,  N.  178. 

24.  Where  the  property  of  a  British  subject  was 
sold  by  his  attorney  in  this  country,  without  deed, 
before  the  Virginia  statute  of  1779,  respecting 
escheats  of  British  property,  the  sale  was  held  to 
be  valid,  though  the  purchase  money  was  not 
paid,  and    though  an    escheat  had    fcieen  taken 


after  the  sale,  but  prior  to  the  passing  of  tfa» 
statute.  And  the  deposit  of  the  purchase  money, 
by  the  debtor,  in  the  state  treasury,  was  held  to  Be 
no  discharge  of  the  debt^  but  the  creditor  was 
held  entitled  to  recover  the  debt,  and  he  was 
ordered,  on  receiving  the  debt,  to  convey  the  estate 
to  the  purchaser;  but  in  default  of  such  pay- 
ment, the  court  decreed  that  the  estate  should  be 
sold  to  satisfy  the  debt.  King  v.  Hanson,  4  Calf, 
259. 

See  Alien,  1.     Absentees,  &c.    Attainder. 
Britisb  Debts.    Treaty. 


CONFUSION  AND  ACCESSION. 
See  Alluvion. 

1.  Where  one  so  confounds  another's  property 
with  his  own  that  it  cannot  be  distinguished,  be 
must  bear  all  the  loss  caused  by  the  confusion. 
Brackenridge  v.  Holland,  2  Blackf.  377.  See 
Bailment,  70.  •  ' 

2.  If  the  goods  of  a  stranger  are  in  the  possession 
of  a  debtor,  and  so  raized  with  the  debtor's  goods, 
that  an  officer  cannot,  on  due  inquiry,  distinguish 
them,  the  owner  cannot  maintain  an  action  against 
the  ofiicer  for  attaching  them  as  the  debtor's,  until 
notice  and  demand  of  his  jgoods,  and  a  refusal  or 
delay  of  the  officer  to  redeliver  them.  Per  Par- 
sons, C.  J.  Bond  V.  Ward,  7  Mass.  127.  S.  P.  8 
Pick.  448.    5  N.  Hamp.  366. 

3.  This  doctrine  is  applicable  only  to  such  prop- 
erty as  has  no  natural  or  artificial  marks  by  which 


it  can_be  distinguished.    It  does  not  apply  to  cat- 

inauiry,  can  oistinguish 
them.     Holbrook  v.  Hyde,  1  Verm.  286. 


tie.    The  officer,  on  due  inquiry, 


4.  The  stranger  does  not  lose  his  goods  by  rea- 
son of  the  debtor's  thus  mixing  them  with  hie 
own,  if  he  can  identify  them.  And  if  he  do  so, 
and  give  notice  to  the  officer,  and  demand  a  rede- 
livery of  them,  the  officer  is  liable  to  him  for  the 
value,  if  they  be  not  redelivered.  Shumway  v. 
RuUer,  8  Pick.  443. 

•  5.  And  if  there  be  no  collusion  between  the 
stranger  and  the  debtor,  to  embarrass  the  ofiicer 
and  prevent  his  attaching  the  debtor's  property, 
and  there  be  an  honest  inability  to  distinguish  the 
goods  of  each,  the  officer,  if  he  sell  the  whole  on 
execution,  knowing  that  part  of  it  belongs  to  the 
stranger,  is  guilty  of  a  conversion,  and  must  re- 
spond for  the  value  of  such  part.  i6. 

6.  If  the  stranger,  in  such  case,  give  the  officer 
a  list  of  such  articles  as  he  claims,  but  does  not 
designate  ^em,  the  officer  may  select  for  him 
those  of  the  same  kind  which  are  of  the  least 
value,  ib.  See  Chesterfield  Manufatturing  Cvm^ 
pany  v.  Dehon,  5  Pick.  7.  Denston  v.  Perkins^ 
2  Pick.  86.  Thompson  v.  Perkins,  3  Mason,  239. 
Attachment,  178—180. 

7.  If  A  intermingle  his  goods  with  those  of  B, 
in  such  a  manner  that  A  Ally  can  distinguisk 
them,  and  an  attaching  creditor  of  B  request  A  to 
select  his  goods,  which  he  refuses  to  do,  this  alone 
will  not  justify  such  creditor  in  taking  A's  goo^ 

swith  those  of  B.     Treat  v.  Barber,  7  C^n.  1^5. 

8.  But  if  A  fraudulently,  and  with  intent  to 
frustrate  the  attachment  of  B's  creditor,  so  intei<> 
mingle  his  goods  with  B's  that  the  creditor  cannet 
separate  them,  the  creditor  may  justify  the  taking 
of  them.  ib.    See  21  Pick.  298. 

9.  Where  a  merchant  remits  bills  to  his  fkctor, 
to  be  converted  into  available  funds,  and  the  faetor 
mingles  the  property  of  such  mercnant  with  that 
of  others,  by  selling  the  bills  on  a  credit,  and 
taking  a  joint  note  covering  sums  besides  that 
which  is  stipulated  to  be  paid  for  the  bills  —  tliia 
is  in  accordance  with  the  general  usage ;  and  if 
the  parties  to  the  note  become  insdivent  befoi«  it 
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m  due,  Hie  factor  is  not  responsible,  in  conee- 

Jiuence  of  the  mere  act  of  taking  such  joint  note, 
or  the  loss  snstaioed  by  his  employer.    Hamilton 
y,  Ommingham,  2  Brock.  360. 

^ecetsiinu 

10.  Where  JMnteriaU  owned  by  A  are  united 
with  materialiMirned  by  B,  by  means  of  the  labor 
of  B,  who  fnrnisbes  the  principal  materials,  those 
of  A  being  only  accessory,  the  property  of  the 
Wfiole  is  in  B,  by  right  of  accession.  Jaerritt  y. 
Johnson,  7  Johns.  473.  Stevens  v.  Briggs,  5 
Pick.  177. 

11.  If  A  contracts  with  B  to  build  a  Teasel,  and 
agrees  to  furnish  the  timber  necessary  to  complete 
tne  frame,  B  to  advance  money  and  furnish  mate- 
rials for  the  joiners'  work,  the  vessel  continues 
the  properly  of  A,  until  it  is  completed  and  deliv- 
ered to  B,  though  it  be  built  on  land  hired  by  B 
for  the  purpose.  7  Johns.  473.  See  also  Johnson 
r.  Hunt,  11  Wend.  139.  United  Stntes  y.  TUldt^ 
son,  Paine,  306. 

12.  Where  A,  in  consideration  of  advances, 
made  to  him  by  B,  for  the  building  of  a  vessel  for 
B,  conveyed  to  B  the  lumber  and  materials  in  A's 
ship-yard,  and  covenanted  to  apply  them  to  the 
building  of  the  vessel,  and  afterwards  conveyed  to 
B  **  the  keel  and  other  unfinished  parts  of  a  ves- 
sel, being  the  same  vessel  contracted  to  be  built," 
4kc.,  it- was  held  that  the  propertv  in  the  keel 
vested  in  B,  and  drew  after  it  ail  tne  subsequent 
additions  made  by  A.  Glover  y.  Austin,  6  Pick.  209. 

13.  Where  there  is  a  sale,  mortgage,  or  pledge 
of  unfinished  goods,  carried  into  efireet  by  deliv- 
ery, and  other  materials  and  the  vendor  s  labor 
are  added  afterwards,  these  pass  with  the  princi- 
nal,  by  accession.    Sumner  v.  Hamlet,  12  Pick. 

14.  According  to  the  general  principle  of  law, 
the  increase  of  an  animiu  belongs  to  the  person 
who,  by  hiring  for  a  time,  becomes  temporary 
proprietor  of  the  animal.  PtUnam  v.  Wyley,  8 
Johns.  435.    See  Bailmest,  109.    Slaves. 

15.  Where  one,  by  his  labor  on  another's  prop- 
erty, wrongfully  changes  its  fofm,  he  gains  there- 
in no  title  to  it,  but  the  owner  may  seixe  it,  in  its 
new  shape,  if  he  can  prove  the  identity  of  the 
original  mkterials.    Bdts  v.  Lee,  5  Johns.  348. 

16.  Thus  where  one  cut  down  the  trees  of  an- 
other, and  made  them  into  shingles  and  short  logs, 
it  was  held  that  the  property  in  the  shingles,  d^., 
Was  in  the  owner  of  tne  trees,  ib,  CKandUr  v. 
Edsonf  9  Johns.  362.  So  where  coals  were  made 
ont  of  another's  wood.  Curtis  v.  Grodt,  6  Johns. 
168.     See  also  7  Johns.  475. 

17.  And  where  one  converts  the  materials  of 
another,  at  his  request,  into  a  different  article, 
by  manufacturin|r  process,  the  property  in  the 
manufactured  article  is  in  the  owner  of  the  original 
material.  Babcock  v.  GtU,  10  Jfthns.  2»7.  S.  P. 
Eaton  V.  Lynde,  15  Mass.  242. 


CONNECTICUT  LAND  COMPANY.  • 

.  The  original  purchasers  of  the  Western  Re- 
•erve,  associated  under  the  name  of  the  Connecti- 
eut  Land  Company,  petitioned  the  legislatare  of 
Gonneotient  for  a  remission  of  two  years'  interest 
on  their  bonds  to  the  state,  in  consideration  of 
their  embarrtssments,  caused  by  the  want  of  civil 
gnvernment  im  the  said  Reserve,  &c.  This  peti- 
tion was  granted  on  certain  conditions,  with  a 
{proviso,  that  the  interest,  thus  remitted  to  the  ob- 
igoTs,  should  enure,  where  a  transfer  bad  been 
made,  to  the  benefit  of  the  assignee,  if  heoould 
make  a  just  claim  thereto  in  law  or  equity.    Held 


that  an  assignee  of  an  original  purchaser  could 
not  recover  the  amount  of  bis  proportion  of  the 
interest  remitted,  in  assumpsit  against  his  grantor, 
without  showing  that  he  purchased  and  held  the 
land  under  such  circumstances  that  he  partici- 
pated in  the  embarrassments,  dec,  on  account  of 
which  the  interest  was  remitted.  Huntington  v. 
Edwards,  1  Conn.  564. 


•     CONNECTICUT  RIVER. 

1.  The  channel  of  Connecticut  River,  between 
Lyme  and  Saybrook,  is  not  within  the  patented 
limits  of  either  of  those  towns ;  Lyme  being  bound- 
ed westerly  on  the  channel,  and  Saybrook  easterly 
on  the  margin,  of  the  river.  Pratt  v.  State,  5 
Conn.  388. 

2.  But  the  jurisdiction  of  each  town,  for  the 
service  of  process  and  enforcement  of  the  law, 
extends,  by  ancient  and  invariable  usage,  to  the 
centre  of  the  river.  f6. 

3.  The  Indian  proprietors  of  Middletown  grant- 
ed by  deed,  in  1762,  a  tract  of  land  within  the 
'following  abutments,  viz.  Wetliersfield  bounds  on 
the  North  Uaddam  bounds,  on  the  south,  and  to 
run  from  the  great  river,  the  whole  breadth,  to- 
wards the  east  six  miles,  and  from  the  great  river 
towards  the  west,  so  far  as  the  general  court  of 
Connecticut  had  granted  the  bounds  of  Middle- 
town  should  eitend;  to  have  and  to  hold  said* 
tract,  as  it  is  bounded,  with  all  the  meadows,  pas- 
tures, woods,  quarries,  brooks,  ponds,  rivers, 
profits,  commodities  and  spportenances,  to  the 
grantees,  their  heirs  and  assigns,  forever.  In 
1686,  the  said  general  court  executed  a  patent  to  • 
the  proprietors  of  common  and  undivided  lands  in 
Middletown,  whereby  was  given,  granted,  ratified, 
and  confirmed  to  said  proprietors,  all  those  lands, 
both  meadow  and  upland,  with  theil'  appurte- 
nances, within  these  aoutments,  viz.  Wethersfield 
bounds  on  the  north,  Farmington  bounds  and  the 
common  on  the  west,  Haddam  bounds  on  the 
south,  and  the  wilderness  on  the  east ;  the  breadth 
from  Wethersfield  bounds  on  the  north  being  four 
miles  south  of  the  meeting-house  in  Middletown ; 
their  bounds  to  run  the  whole  breadth  on  the  loest 
side  of  Connecticut  River,  five  miles  from  the  said 
north  and  south  line,  and  to  run  on  the  east  side 

of  Connecticut  River,  full  six  miles  from  the  said 
river,  the  whole  breadth  from  Wethersfield  bounds  V 
to  Haddam  bounds;  together  with  all  woods, 
ports,  waters,  rivers,  &c.  &c.,  with  all  other  prof- 
its, commodities,  &c.  Connecticut  River,  be- 
tween Wethersfield  and  Haddam.  is  an  arm  of  the 
sea.  Held  to  be  questionable  whether  this  river 
was  included  within  the  boundaries  mentioned, 
either  in  the  Indian  deed,  or  the  colony  patent  j 
but  if  included,  yet  the  soil  of  the  river  was  not 
conveyed  by  any  of  the  terms  used  in  those  in- 
struments.   MiddUtoton  v.  Brace,  8  Conn.  222. 

4.  Connecticut  River,  from  Hartford  to  Long 
Island  Sound,  being  a  public  navigable  stream, 
prima  fade,  and  or  common  right,  belongs  to 
the  sovereign  power.  HoUister  v.  Union  Com- 
pany,  9  Conn.  436.      Chapman  v.   Kimball,   9 

Conn.  38. 

in- 

not 


5.  The  state  of  Connecticut,  by  granting  to  ii 
lands  bounded  on  the  river,  did  n( 


dividuals .     . 

divest  itself  of  the  power  of  improving  the  navi- 

Stion  of  the  river;  but  mav  do  every  thing  for 
9  enjoyment  of  the  right  of^navigatmg  it,  which 
is  consistent  with  the  principle  that  private  prop- 
erty shall  not  be  token  for  public  use  without 
just  compensation.  HoUister  v.  Union  Company^ 
9  Conn.  436. 
6.  The  legislature  having  ineorporatf»d  a  com- 
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pany  for  the  purpose  of  removing  obstnicllDns  to 
the  naviiraiioii  of  the  river,  said  company,  intend- 
ing to  enect  this  purpose,  and  not  designing  to 
injure  any  proprietor  of  adjoining  lands,  erected 
piers  and  other  obstructions  in  the  river,  in  a  pru' 
dent  and  skilful  manner,  whereby  the  land  of  a 
proprietor  on  the  bank  of  the  river  was  under- 
mined and  washed  away.  Held  that  he  had  no 
cause  of  action  against  the  company,  ib,  S.  P. 
8  Cow.  146. 
See  FisBXRT.    Timbkr. 


CONQUEST. 

1.  By  the  conquest  and  military  occupation  of 
a  part  of  the  territory  of  the  United  States  by  a 
public  enemy,  such  conquered  territory  is  deemed 
a  foreign  country  with  respect  to  the  revenue  laws 
of  the  IT nited  States,  and  goods  imported  into  it 
are  subject  to  such  duties  only  as  are  imposed  by 
the  conqueror.  United  States  r.  Rice,  4  Wheat. 
246. 

2.  By  the  evacuation  of  such  territory  by  the 
conqueror,  and  the  resumption  of  authority  by  the 
United  States,  go.ods  so  imported  do  not  become 
liable  to  duties  to  the  United  States;  as  the  jus 
posUitfUmi  does  not  apply  to  such  case.  ib.  See 
Collector,  23.  . 

,  3.  But  when  a  conquered  territory  is  repos- 
sessed by  its  former  sovereign,  private  individuals 
acquire  a  right  to  all  property  that  belonged  to 
them  before  it  was  taken  by  the  conqueror.  Wade 
V.  BamtoeU,  2  Bay,  229. 

4.  Conquest  does  not  give  the  conqueror  ple- 
num domtnium  tA  utile ;  only  a  temporary  right 
of  possession  and  government  is  acquired,  unless 
there  be  a  renunciation  by  a  treaty  of  peace  be- 
tween the  governments  of  the  conquered  and  the 
conqueror,  or  such  permanent  possession  as  proves 
either  an  abandonment  of  the  territory  hy  the  for- 
mer sovereign,  or  an  irretrievable  subjection  to 
the  conqueror.  United  States  v.  Haytoardy  2  Gal- 
lis.  486.  S.  P.  Clark  v.  United  States,  3  Wash. 
C.  C.  101. 

5.  During  the  conquest  and  oecupation  of 
Castine  by  Die  British  forces,  in  1814,  it  was  not 
a  port  of  the  United  States,  in  reference  to  the 
non-importation  acts,  and  the  bringing  of  goods 
from  Halifax  to  Castine,  during  that  occupation, 
was  not  a  violation  of  those  acts.  United  Siates  v. 
Hayioard,  2  Gallis.  486. 

6.  The  people  of  a  conquered  territory  change 
their  allegiance  ;  but  their  relations  to  each  otlier, 
and  their  rights  of  property,  remain  undisturbed. 
By  the  modern  usage  of  nations,  the  conqueror 
does  no  more  than  to  displace  the  sovereign,  and 
assume  dominion  over  the  country.  UnitA  States 
V.  PerckemaUf  7  Pet.  86. 

7.  On  a  surrender,  by  capitulation,  the  property 
of  the  inhabitants,  protectea  by  the  articles,  is  con- 
sidered, by  the  law  of  nations,  as  neutral,  and  not 
subject  to  capture  on  the  high  seas,  by  the  bel- 
ligerent or  his  allies.  MiUer  v.  The  Resolution,  2 
Dall.  1. 

8.  The  courts  of  the  conquering  power  cannot 
deny  the  title  acquired  by  conquest.  Johnson  v. 
Jiffntosh,  8  Wheat.  588. 

9.  The  system  under  which  the  United  States 
were  settled  seems  to  have  been  that  of  convert- 
ing the  discovery  of  the  country  into  conquest. 
The  property  of  the  ^reat  mass  of  the  commu- 
nity originates  in  this  principle,  which  can- 
not be  rejected  by  courts  of  justice.  8  Wheat 
591. 


CONSPIRACY. 

I.   Indictable  Offence,  and  the  Proceedings. 
II.  Action  upon  <As  ease  in  natmrs  of  a  Canspitwjf. 


1.  Indictable  Offence^  and  the  Mfceedings. 

1.  The  gist  of  a  conspiracy  is  the  unlawful  coa* 
federacy  to  do  an  unlawful  act,  or  a  lawful  act  for 
an  unlawful  purpose.  And  the  ofience  is  coi»- 
plete  when  the  confederacy  is  made.  Conumat^ 
wealth  v.  Judd,  2  Mass.  337.  CommonioeaUh  t. 
Tibbetts,  2  Mass.  538.  Commonwealth  v.  Warram, 
6  Mass.  74.  PeopU  v.  Mather,  4  Wend.  250. 
State  V.  Cawood,  2  Stew.  360.  State  v.  Riekeu,  4 
Halst.  293.  Suae  v.  Buchanan,  5  Har.  &  J.  317. 
Collins  V.  CommomesaUh,  3  S.  &  R.  220.  See 
also  RespuUica  v.  Ross,  2  Teates,  8.  Morgan  t* 
JKw,  2Mafls.  112. 

2.  Hence  an  indictment  is  good,  though  it  do 
not  allege  that  any  act  was  done  in  pursuance  of 
the  conspiracy.  2  Mass.  337.  4  Wend.  250. 
Commonwealth  v.  MKisson,  8  S.  &  R.  420. 

3.  And  when  acts  done  in  pursuance  of  the 
conspiracy^  are  alleged,  it  is  mere  matter  of  ag|prar 
vation  which  need  not  be  proved ;  and  uncertainly 
or  informality  in  the  allegation  does  not  vitiate 
the  indictment,  ib.  Commonwealth  v.  Davis,  9 
Mass.  415. 

4.  All  who  accede  to  a  conspiracy  after  it  is 
formed,  and  while  it  is  in  execution,  and  all  who, 
with  knowledge  of  the  facts,  concur  in  the  plans 
oriffinally  formed,  and  aid  in  executing  them,  are 
fellow-conspiraton.  Their  concurrence,  without 
proof  of  an  agreement  to  concur^  is  conclusive 
affainst  them.  They  commit  an  offence  when 
they  become  parties  to  the  transaction,  or  further 
the  original  plan.    4  Wend.  259. 

5.  All  conspiracies  to  injure  others,  by  prevent- 
ing, obstructing,  or  defeating  the  course  of  public 
justice,  bv  fabricating  or  suppressing  evidence, 
are  indictable.    State  v.  De  tvitt,  2  Hill,  282. 

6.  An  indictment  lies  for  a  conspiracy  to  de-^ 
fraud  individuals  or  corporations  of  their  property. 
Commomoealth  v.  Warren,  6  Mass.  74.  Lantbert 
V.  People,  7  Cow.  166.  Commonwealth  v.  Ward^ 
1  Mass.  473.  5  Har.  &  J.  317.  17  Mass.  184. 
See  also  Bean  v.  Bean,  12  Mass.  21. 

7.  Such  indictment  should  set  forth  the  mesne 
agreed  upon  by  the  conspirators.  People  v.  Eek- 
fird,  7  Cow.  535.  See  7  Cow.  166.  Cohtra,  5 
liar.  &,  J.  317. 

8.  An  indictment,  alleging  that  the  defendants, 
intending  to  cheat  a  corporate  company,  (na- 
iling it,)  and  others  unknown,  of  their  effects, 
fraudulently,  Ac.,  conspired,  &c.,  injuriously, 
dkc.,  by  wrongful  and  indirect  means,  to  cheat 
the  said  compaoy,  &c.,  of  their  effects,  and 
that,  in  execution  thereof,  they  did,  by  certain 
indirect,  undue,  and  unlawful  means,  unlaw* 
fully  cheat,  &o.,  was  held  defective,  by  the 
turning  vote  of  the  president  of  the  court  of 
errors ;  and  the  judgment  of  the  supreme  court, 
(7  Cow.  166,)  sustaining  the  indictment,  was  re- 
versed. Lambert  v.  People,  9  Cow.  578.  See 
new  revised  statutes  of  New  York,  part  IV.  ch.  1. 
tit.  6.  6^  8. 9. 10. 

9.  If  the  indictment  does  not  set  forth  the  object 
of  the  conspiracy  specifically,  and  show  that  such 
object  is  a  legal  crime,  it  must  state  particularly 
the  means  intended  to  be  used,  and  show  that 
those  means  are  criminal,  ib.  SuS  Har.  &  J. 
317. 

10.  A  conspiracy  to  manufacture  spurious  in- 


digo, with  intent  to  sell  it  at  auction  as  good,  to 
defraud  whoever  may  be  defrauded,  without  hav 
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iof  any  particular  perton  in  view,  ta  an  indictable 
oAaoff.     Commonuftaith  r.  Judd,  2  Mass.  32ii. 

11.  So  of  a  conspiracy  to  charge  any  one  with  a 
ertniey  though  there  be  no  ii^tention  to  procure  an 
indictment  or  legal  process  against  him.  Com- 
monwealth ▼.  TibbettSf  2  Mass.  536. 

12.  So  of  a  conspiracy  to  cheat  one  by  making 
Mm  drunlc  and  playing  falsely  at  cards  with  him. 
Simte  ▼.  Younger  J 1  Dev.  357. 

13.  So  of  a  conspiracy  to  commit  a  felony  or 
kiisdemeanor,  or  any  act  that  is  criminal.  Com" 
monwealth  v.  Kingshury,  5  Mass.  1U6.  State  y. 
Buchanan f  5  Har.  &  J.  317.  People  v.  Mather,  4 
Wend.  265. 

14.  A  conspiracy  to  commit  a  misdemeanor  is 
not  merged  in  the  misdemeanor  committed  in  pur- 
suance of  the  conspiracy.  The  conspiracy  is  only 
a  misdemeanor ;  and  when  two  crimes  are  of  equal 
^gree,  there  can  be  no  legal  technical  merger. 
4  Wend.  265. 

15.  ^tUer,  where  the  conspiracy  is  to  commit 
m  crime  of  a  higher  degree,  as  a  felony,  ib.  5 
Mass.  ]06. 

16.  If  an  indictment  charge  a  conspiracy  to 
commit  a- felony,  and  also  that  the  conspiracy  was 
executed,  judgment  will  be  arrested,  if  the  jury 
find  the  defendants  guilty  of  the  whole  charge ; 
but  if  they  acquit  the  defendants  of  executing  the 
conspiracy,  and  convict  them  of  the  conspiracy 
only,  sentence  may  be  pasaed  for  the  misdemeanor. 
6  Mass.  106. 

17.  A  conspiracy  of  journeymen  workmen,  of  any 
trade  or  handicrart,  to  raise  their  wages,  by  combi- 
ning to  compel  ioumeymen  or  master  workmen  in 
the  same  trade,  Ax.,  to  conform  to  rules,  established 
by  the  conspirators,  for  tke  purpose  of  regulating 
the  prices  of  labor,  and  carding  such  rules  into 
effect  by  overt  acts,  is  an  indictable  oUbnce.  Peo- 
pie  V.  Fisher  J  14  Wend.  9. 

18.  A  previous  indictment  for  the  same  offence 
is  not  a  bar  to  a  second  indictment,  though  the 
defendant  has  been  arraigned  on  the  first,  and  has 
pleaded  to  it.  ib. 

19.  It  is  an  indictable  oflenoe  for  two  or  mc»re 
to  conspire  for  the  purpose  of  destroying,  and  to 
destroy,  a  will,  with  a  view  to  defraud  the  devisees. 
State  V.  De  Witt,  2  Hill,  282. 

20.  In  New  Jfersey,  an  indictment  wtll  not  lie 
for  a  conspiracy  to  commit  a  civil  injury  which  is 
not  of  itself  an  indictable  ofience ;  as  a  conspira- 
cy to  obtain  money  from  a  bank,  by  drawing 
eneeks  by  the  conspirators  when  they  had  no 
fbnds  there.     State  v.  Riekey,  4  Halst.  2dl3. 

21.  In  Virginia,  a  conspiracy  to  seduce  and  carry 
off  a  female  over  16  years  of  age  is  indictable, 
though  the  seduction  and  abduction  be  not  indict- 
able,   ^ndergon  v.  CommonvteaUhf  5  Rand.  627. 

22  In  Maryland,  a  conroiracy  to  defraud  a 
third  person,  accomplished  by  means  of  an  act 
that  would  not  amount  to  an  indictable  cheat  if 
done  by  an  individual,  is  indictable  by  the  com- 
mon law.     Stitte  v.  Buchanan^  5  Har.  &,  J.  317. 

23.  An  indictment,  charging,  Jlr^l,  an  executed 
conspiracy,  falsely,  &«.,  by  wrongfhl  and  indirect 
n^ans  to  cheat,  defraud,  ac,  the  Bank  of  United 
States  ;  and,  secondly,  charging  a  conspiracy  only, 
(as  before,)  where  one  of  the  defendants  was  presi- 
dent of  theofRce  of  discount,  &c.,  of  the  bank,  and 
another  the  cashier  of  the  office,  and  another  a 
director  of  the  mother  bank,  was  held  to  allege 
0uf9cieotly,ineach  count,  a  punishable  conspiracy 
at  common  law.  ib. 

24.  An  indictment  alleging  that  the  defendants 
conspired  to  manufacture  spurious  indigo,  intend- 
ing to  sell  the  same,  as  good,  at  auction,  to  defVaud 
the  citixens  of  the  commonwealth,  is  good  without 
alleging  their  intentioi\  to  affirm,  at  the  sale,  th^t 
<t  was  good,  or  their  intention  to  sell  within  the 
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commonwealth.     Commonwedlth  v.  Judd,  2  Mass. 
329. 

25.  An  indictment  charging  a  conspiracy  to  de- 
fraud by  means  of  false  pretences,  and  false,  un- 
lawful, and  unauthorized  writings  in  the  form  and 
similitade  of  bank  notes,  that  were  of  no  value, 
and  purported  to  have  been  promissory  notes,  and 
to  have  been  signed,  &c.,  and  alleging  the  overt 
act  to  consist  in  passing  a  note  purportioff  to  be  k 
bank  note  and  to  have  been  signed,  &c.,  is  good. 
Collins  V.  Commonwealth,  3  8.  &  R.  220. 

26.  An  indictment,  charging  the  defendant  with 
conspiring  with  divers  others  to  the  jurors  un-  * 
known,  is  good,  though  the  other  conspiratoia  are 
known  to  the  jury,  and  their  names  might  have 
been  set  forth.    People  v.  Mather,  4  Wend.  2tiQ. 

27.  An  indictment  for  a  conspiracy  may  be 
quashed ;  but  as  the  motion  to  quash  comos  in- 
stead of  a  demurrer,  it  can  be  made  only  for  causes 
apparent  on  the  indictment.  Slate  v.  Rickey,  4 
Halst.  293.  ^ 

28.  Where  several  are  indicted  for  a  conspiracy, 
and  one  only  appears,  if  he  move  to  be  tried  si^pa- 
rately,  he  may  be  tried  alone.  State  v.  Buchanan. 
5  Har.  &  J.  500. 

29.  Under  the  North  Carolina  statute  of  1802, 
to  prevent  conspiracies  and  insurrections  among 
slaves,  a  conspiracy  to  murder,  though  unaccom- 
panied by  an  intent  to  rebel  or  miQ^e  insurrec- 
tion, is  a  punishable  offence.  State  v.  Tom,  2 
Dev.  569. 

30.  Proof  of  an  overt  act  by  one,  in  pursuance 
of  the  conspiracy,  is  sufficient  to  convict  alL  Cof- 
Uns  Y.  Commonujealth,  3  S.  &  R.  220. 

31 .  On  an  indictment  for  a  conspiracy  to  cheat 
one  out  of  his  goods,  the  guilt  of  one  was  clearly 
proved;  and  evidence  that  the  other  defendant 
was  present  when  the  fraudulent  design  was 
effected,  and  that  he  received  a  part  of  the  goods, 
and  sold  them  under  a  fictitious  name,  was  hela 
sufficient  for  the  jury  to  infer  that  he  was  an  asso- 
ciate and  confederate  in  the  fraud  by  which  they 
were  obtained.  Commonwealth  v.  Warren.  6 
Mass.  74. 

32.  It  is  sufficient  to  render  the  acts  and  decla- 
rations of  one  conspirator,  in  furtherance  of  the 
common  design,  admissible  evidence  against  the 
others,  that  ue  conspiracy  has  been  proved  by 
a  witness  who  is  competent  His  credibility  will 
not  be  decided  upon  by  the  court.  Commonwealth 
V.  Crowninshield,  10  rick.  497. 

2Q.  Where  a  witness  testified  that  the  prisoner, 
in  his  presence  and  the  presence  of  A,  said  that  o 
had  offered  him  (the  prisoner)  a  sum  of  money  if 
he  would  kill  W. ;  that  the  prisoner  told  B  he 
would  ^ve  him  an  answer  at  a  future  day ;  that 
the  prisoner  offered  the  witness  a  part  of  the 
money,  if  he  would  kill  W. ;  that  A  proposed  a 
mode  of  doing  it ;  that  the  witness  declined  hav- 
ing any  thing  to  do  with  it,  and  the  prisoner  said 
he  was  in  jest ;  the  murder  being  committed  by 
B  a  few  days  afterwards,  it  was  held  that  this  was 
sufficient  proof  of  the  conspiracy  of  the  prisoner 
and  A,  to  make  the  declarations  of  A  admissible 
evidence  against  the  prisoner,  ib. 

34.  On  an  indictment  for  a  conspiracy  in  in- 
veigling a  young  girl  from  her  mother's  house, 
ana  reciting  the  marriage  ceremony  between  her 
and  one  of  the  defendants,  a  subsequent  carrying 
her  off,  with  force  and  threats,  after  she  had  been 
relieved  on  a  habeas  corpus,  was  allowed  to  be 

fiven  in  evidence.   Respublica  v.  Hevice,  2  Teates, 
14. 

35.  A  conspirator  may  be  tried  in  the  county 
where  the  overt  act  is  done  in  pursuance  of  tlw 
conspiracy.  Commonwealth  v.  Gillespie,  7  S.  St 
R.  478.     See  2  Yeates,  1. 

36.  For  the  conspiracy  only,  the  trial  must  be 
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in  the  county  where  it  wu  formed.  But  overt 
acts  in  execution  thereof,  in  another  county,  give 
jurisdiction  to  the  courts  there,  without  express 

5 roof  of  a  renewal  of  the  conspiracy.     PeopU  v. 
iather,  4  Wend.  2p9. 

37.  Wherever  conspirators  act,  there  they,  by 
legal  intendment,  renew  or  continue  their  agree- 
ment ;  and  it  is  renewed  or  continued  as  to  all, 
whenever  either  of  them  acts  in  furtherance  of  the 
common  design,  ib. 

38.  Where  two  only  are  charged  with  a  con- 
spiracy, the  acquittal  of  one  is  the  acquittal  of  the 
other.     State  v.  Tom,  2  Dev.  569. 

39.  But  where  three  were  engaged  in  a  con- 
spiracy, and  one  died  before  trial,  and  one  was 
acquitted,  it  was  held  that  the  third  miffht,  not- 
withstanding, be  tried  and  convicted.  People  v. 
OicoU,  2  Johns.  Cas.  301. 

40.  A  verdict,  in  such  case,  that ''  there  was  an 
agreement  between  A  and  the  defendant,  to  obtain 
monev  from  B,  but  with  intent  to  return  it  a^ain,'* 
is  baa.  and  no  judgment  can  be  rendered  on  it.  %b. 
See  ii  Pick.  173,  CommonweaJUh  v.  Manley. 


II.  Action  upon  the  ease  in  the  nature  of  a  Con- 
spiracy. 

41.  In  a  writ  of  conapiracv,at  common  law,  two 
at  least  must  be  joined,  ^nd  found  guilty ;  one  can- 
not be  convictea  and  another  acquitted.  Jones  v. 
Baker,  7  Cow.  445.  But  in  an  action  upon  the  case, 
one  only  may  be  sued,  or,  if  two  or  more  are  sued, 
one  may  be  found  guilty,  and  the  other  or  others 
acquitted,  ib.  Eason  v.  Westhrook,  2  Taylor,  267. 
2  Murph.  329. 

42.  The  action  will  not  lie  against  husband  and 
wife  only,  as  they  are  but  one  person ;  but  it  will 
lie  against  them  and  a  third  person.  Kiriley  v. 
Deck,  2  Munf.  15. 

43.  In  this  civil  suit,  the  damage,  and  not  the  con- 
spiracy, is  the  gist  of  the  action.  Tappan  v.  Powers, 
2  Hall,  277.     7  Cow.  445.    Sed  vide  1  Binn.  175. 

44.  If  any  damage  is  sustained  in  consequence 
of  the  conspiracy,  an  action  lies,  though  the  act, 
which  was  designed,  be  not  done.  Patten  v.  Giir- 
ney^  17  Mass.  186. 

45.  It  is  not  necessary  to  show  actual  specific 
damage  ;  it  is  sufficient  if  the  defendant's  acts 
have  caused  trouble,  inconvenience,  or  expense  to 
the  plaintiJBT.     Sv>an  ▼.  Saddlemire,  8  Wend.  676. 

46.  A  writ  of  conspiracy  lay  only  for  a  con- 
spiracy to  indict  for  treason,  or  a  capital  felony, 
where  the  party  had  been  acquitted.  7  Cow.  445. 
And  it  was  suffici%nt  to  charge  the  defendante  with 
conspiring  falsely  and  maliciously,  to  accuse  the 
plaintiff,  without  charging  want  of  probable  cause. 
Chimth  V.  OgU,  1  Binn.  172. 

47.  And  in  an  action  upon  the  case,  for  a  conspirar 
cy  to  accuse  the  plaintiff  of  an  offence,  it  sestns 
not  to  be  necessary  to  allege  want  of  probable 
cause.  On  error,  it  will  be  presumed,  if  necessary, 
that  want  of  probable  cause  was  proved,  where  the 
verdict  was  for  the  plaintiff.    1  Binn.  172. 

48.  But  in  Kirtley  v.  Deck,  2  Munf.  10,  judg- 
ment was  arrested,  in  such  a  case,  because  this 
allegation  was  omitted. 

49.  A  combination  to  entice  a  citizen  within  the 
jurisdiction  of  another  state,  for  the  purpose  of 
procuring  him  to  be  arrested  on  civil  process,  is 
actionabfe,  though  there  be  a  food  cause  of  action 
against  him.    Phelps  v.  God&rd,  1  Tyler,  60. 

50.  J  was  engaged  in  trade  between  New  York 
and  New  Orleans,  the  successful  prosecution  of 
which  depended  on  a  knowled^  of  certain  things, 
known  to  so  few  that  his  gams  were  large.  B 
conspired  with  J's  foreman,  in  J's  absence,  to 
obtain  the  secrete  of  the  business ;  and,  having 
obtained  them,  was  enabled  to  rival  J  in  his  trade, 


and  J  was  otherwise  injured.  Held  that  an  actioa 
on  the  case  lay  against  B  and  the  journeyman,  at 
the  suit  of  J,  for  the  conspiracy.  Jones  v.  Baker^ 
7  Cow.  445. 

51.  Where  A  conspires  with  B,  who  has  no 
property,  that  B  shall  obtain  soods  on  credit  from 
C,  and  deliver  them  to  A,  and  B  fraudulently  ob- 
teins  the  goods,  this  fraudulent  act  is  deemed  the 
act  of  A,  and  he  is  liable  therefor  in  an  aolion  by 
C ;  and  in  such  action  B  is  a  competent  witness 
for  C.    Moore  v.  IVacy,  7  Wend.  229. 

52.  One  of  two  partners,  who  were  in  failing 
circumstences,  made  a  note,  in  the  name  of  the 
firm,  to  A,  for  $1500,  on  an  agreement  that  the 
stocK  of  the  firm  should  be  attached  in  a  suit  on 
the  note,  and  the  proceeds  appliea  xatebiy  ^  P^y 
said  partners'  debta  and  the  deote  of  tne  hrm.  The 
attecnment  was  made  accordingly,  and  B,  another 
creditor  of  the  firm,  afterwards  atteched  the  same 
stock,  in  a  suit  for  his  debt.  The  ob^t  of  A'a 
suit  was  explained,  at  a  meeting  of  creditors  of  the 
firm  and  of  said  partner,  on  the  day  of  the  attach- 
mente,  B  being  present.  A  obteined  judgment  on 
the  note,  and  seasonably  levied  execution  on  the 
stock,  which  did  not  satisfy  his  judgment,  and 
distributed  part  of  the  proceeds,  (as  above  agreed,) 
and  tendered  to  B  his  ratable  part,  which  ne  re- 
fused to  teke.  B  recovered  judgment  and  deliv- 
ered execution  thereon  to  the  officer  who  attached, 
but  not  till  more  than  30  days  afler  rendition  of 
judgment,  and  it  was  returned  unsatisfied.  An 
action  was  held  maintainable  by  B  against  said 
partner  and  A,  for  a  conspiracy  to  prevent  B  from 
obtaining  his  debt  from  the  property  of  the  firm, 
which  was  insolvent.  Adams  v.  Paige,  7  Pick.  542. 

53.  The  above  proceei^ngs  were  held  to  be  a 
legal  fraud  on  all  the  creditors  of  the  firm  who  did 
not  assent  to  them  ;  and  it  was  also  held  that  B's 
action  was  well  mainteined,  though  his  debt  was 
not  payable  when  he  put  it  in  suit,  and  made  an 
attachment,  ib, 

54.  Where  the  parties  to  a  judgment,  that  has 
been  paid,  combine  to  set  it  up  as  unsatisfied,  and 
cause  an  execution  thereon  to  be  levied  on  land, 
on  which  the  judgment,  whilst  in  force,  was  a 
lien,  but  which  the  iudgment  debtor  had  conveyed 
to  a  third  person,  they  are  liable  to  such  person's 
action,  though  the  execution  may  be  void,  and 
the  purchaser  under  it  acquire  no  title  to  the  land. 
Swan  V.  Saddlemire,  8  Wend.  676. 

55.  And  the  defendante  cannot  deny  that  the 
judgment  debtor  ever  had  any  interest  in  the  land, 
nor  avail  themselves  of  a  variance  between  the  ex- 
ecution and  the  judgment,  ib. 

56.  A  bornyws  money  of  B,  and  gives  him  an 
absolute  deed  of  land  as  security,  on  a  mutual 
understending  that  it  should  be  reconveyed  on 
payment  of  the  loan.  C  and  D,  conspiring  against 
A,  applied  to  him,  and  proposed  to  loan  him  a  fur- 
ther sum,  and  pay  the  debt  to  B,  and  hold  the 
said  land  as  security  for  both  sums.  They  then 
falsely  told  B  that  they  had  made  the  proposed 
advances  to  A,  and  B  thereupon  conveyed  said 
land  to  them ;  whereupon  they  represented  to  A*e 
creditors  that  they  had  fairly  purcnased  the  land, 
and  that  A  was  insolvent,  and  advised  them  to 
atUch  his  property ;  which  was  done,  to  A'e 
ruin.  Held  that  A  miffht  recover,  in  an  action  of 
the  case,  against  C  and  D.  Bulkley  v.  Starer,  2 
Day,  531. 

oT.  The  gist  of  such  action  being  a  tort,  the 
declaration  was  held  ffpod,  though  toe  tort  was 
alleged  to  have  been  eSbcted  by  means  of  a  con- 
tract; and  the  agreement  between  A  and  B, 
though  by  parol,  was  held  to  be  properly  proved, 
notwithstanding  the  sUtute  of  frauds  and  perju 
ries.  ib. 

58.  In  this  action,  actual' conspiracy  need  not 
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y0&  proved,  but  ma^  be  infened  from  circum- 
■tanoea ;  among  which  are  the  acta  of  the  parties 
tn  doing  the  injury  which  was  the  object  of  the 
conspiracy.  Jonts  v.  Baker,  7  Cow.  445.  Gard- 
ner Y.  Preston,  2  Day,  809. 

59.  It  is  not  necessary  that  the  circumstantial 
evidence  should  relate  directly  to  the  immediate 
subject  of  incjuiry ;  it  is  sufficient  if  it  be  such  as 
iiroduces  a  fair  and  reasonable  presumption  of  the 
nets  in  issue.    2  Day,  908. 

60.  In  an  action  for  conspiring  to  defraud  A  by 
falsely  representing  B  to  be  a  man  of  credit,  evi- 
dence that  such  representations  were  also  made 
by  the  conspirators  to  other  persons,  in  conse- 
quence of  which  such  other  persons,  without  the 
request  of  the  conspirators,  made  the  same  repre- 
•entations  to  A,  whereby  he  was  induced  to  trust 
B,  is  admissible,  ib. 

61.  When  a  connection  between  conspirators  is 
•noe  proved,  the  acts  of  one  of  them,  done  in  pur- 
miance  of  the  conspiracy,  may  be  offered  in  evi- 
dence against  them  all.  tk.  Tappan  v.  Potoers,  2 
Hall,  S77. 

62.  Where  some  of  the  acta  were  alleged  to 
have  been  done  by  all  the  defendants,  amf  other 
acts  by  one  or  two  of  them,  but  all  in  pursuance 
of  the  original  combination,  it  was  held,  on  special 
demurrer,  that  whatever  is  done  in  pursuance  of  a 
fmndulent  combination,  by  any  of  the  parties, 
may  be  averred  to  be  the  act  of  all ;  and  that, 
thouffh  the  acts  may  be  stated  to  have  been  done 
individually  —  such  acts  being,  in  law,  the  acts  of 
all.     2  Hall,  277. 

63.  A  private  person  ean  maintain  an  action  for 
a  conspiracy  only  when  it  operates  to  his  legal 
injury.  Hence,  though  a  sheriff  combine  with  a 
third  person  to  levy  an  execution,  which  he  holds 
against  principal  and  surety,  on  the  property  of 
the  surety  only,  and  thereby  make  him  pay  the 
debt  instead  of  the  principal,  he  is  not  liable  to  an 
action  by  the  surety,  for  this  cause.  Eaton  v. 
PttvoaUj,  1  Dev.  A  Bat.  44. 

64.  The  law  implies  damage  from  a  conspiracy 
to  accuse  the  plaintiff  of  an  offence  for  which  he 
is  indictable  and  removable  from  office ;  and  the 
declaration  need  not  allege  special  damage.  Qrtf- 
ftk  V.  OgU,  1  Binn.  172. 

-  66.  If  A,  being  indebted  to  B,  assign  property 
to  G,  without  consideration,  and  then  take  ad- 
vantage of  the  insolvent  law,  A  and  C  are  liable 
is  an  action  for  a  conspiracy,  if  the  transaction 
was  intended  by  both  to  prevent  B  from  recover- 
ing his  debt.    Penrod  v.  Morrison,  2  Pennsyl. 

66.  In  this  action  upon  the  case  fbr  withdrawing 
the  defendant's  goods  fraudulently  fWun  the  reach 
of  the  plaintiff's  execution,  the  damages  are  the 
value  or  the  floods,  and  not  the  amount  of  the  ex- 
ecution, unless  the  goods  exceeded  that  amount ;  if 
tliey  did  exceed  that  amonnt,  the  damages  are  the 
nmonnt  of  the  execution  only.  Ponrod  v.  MUehoU^ 
9S.^kR.522. 


CONSTABLE. 

I.  Appointmonl  and  Removal. 
II.  Authority,  Duty,  and  Pees. 
ill.   Sales  and  Returns. 

J V .  Liability  of  a  Constable,  and  of  Actions  against 
Aim,  Defence,  Evidence,  &c. 
Of  a  constable's  official  bond,  and  suits  therer 
en-—  See  Bord,  II.  (f.) 

I.  Appointment  and  Removal  of  a  Constable. 

1.  Although  it  is  the  duty  of  the  county  court 

n  Kentucky  to  lay  off  the  county  into  districts, 

and,  in  the  ^»pointment  of  oonctablea,  to  say  in 


what  districts  they^  shall  respectively  act,  yet  if  a 
constable  be  appointed  for  the  county  ffenerally, 
his  appointment,  thoujzh  erroneous,  wSl  not  be 
void.  Chambers  v.  Thomas,  3  Marsh.  538.  1 
Litt.  368. 

2.  Under  the  Pennsylvania  statute  of  February, 
1798,  which  provided,  that  the  electors  of  the 
Northern  Liberties  should  choose  eight  perso/is, 
of  whom  the-  court  of  quarter  sessions  should  ap- 
point four  as  constables,  the  court  declared  that 
they  would  uniformly  appoint  the  highest  on  the 
return,  unless  there  was  either  a  moral,  intel- 
lectual, physical,  or  legal  inability ;  and  a  mere 
charge  of  having  committed  an  inaictable  offence, 
of  which  the  candidate  had  not  been  convicted, 
was  held  not  to  be  sufficient  reason  for  refusing 
to  appoint  him.  Miller*s  case,  1  Browne,  349. 
353. 

3.  The  appointment  of  a  constable  by  three  'ps- 
tices,  accoroing  to  the  sixth  section  of  the  I^ew 
York  statute  relative  to  the  duties,  &c.,  of  towns,  is 
a  judicial  act,  and  cannot  be  questioned  in  a  collat- 
eral proceeding.     fVood  v.  Peake,  8  Johns.  60. 

See  Certiorari,  200. 

4.  In  Illinois,  a  magistrate  may  appoint  a  con- 
stable in  a  criminal  case,  when  there  is  a  proba- 
bility that  a  criminal  will  escape.  Flaek  v  Anke- 
ny,  1  Breese,  144. 

5.  In  Ohio,  constables  are  township  officers, 
choeen  at  the  annual  township  elections,  and  must 
be  sworn  and  give  bonds  with  sureties.  But  as 
they  receive  no  certifica^,  or  other  written  docu- 
ment, to  prove  their  official  character  and  qualifi- 
cations, and  as  clerks,  &c.,  do  not  always  record, 
as  they  ought,  the  election,  the  oath,  the  giving 
of  bonds,  £c.,  it  is  held  that,  in  an  action  against 
a  person  for  seizing  goods,  &c.,^  he  may  give  in 
evidence,  in  support  of  a  plea  justifying  as  con- 
stable, that  he  is  generally  reputed  to  be  such. 
Johnson  v.  Stedman,  3  Ham.  91.  See  also  Stout 
V.  Hopping,  1  Halst.  125.  Potter  v.  Luther,  3 
Johns.  431. 

6.  A  constable  cannot  be  chosen,  in  Connecti- 
cut, after  the  annual  meeting  in  December,  except 
in  case  of  a  vacancy  in  the  office  by  death  or  re- 
moval.    Beacher  v.  Hart,  1  Root,  1&. 

7.  He  is  an  annual  officer ;  but  if  chosen  and 
sworn,  and  rechosen  the  next  year,  he  may  offici* 
ate  before  he  is  sworn  again.  Kdsy  v.  Wright, 
1  Root,  83. 

8.  In  Massachusetts,  a  constable  must  be  an  in- 
habitant of  the  town  in  which  he  is  elected  ;  and 
he  ceases  to  be  a  constable,  when  he  ceases  to  be 
an  inhabitant    Barre  v.  Greenwich,  1  Pick.  129. 

9.  The  provision  in  the  constitution  of  Con- 
necticut, that  all  executive  officers  shall  take  the 
oath  therein  prescribed,  before  tfiev  enter  on  the 
duties  of  their  office,  applies  to  such  officers  only 
as  should  be  thereafter  appointed ;  and  a  consta- 
ble, duly  appointed  and  qualified  before  the  consti- 
tution was  adopted,  was  held  to  have  performed 
the  duties  of  his  office  rightfully,  though  he  had 
not  taken  that  oath.  Stone  v.  Healy,  5  Conn. 
278. 

10.  The  mie  of  the  office  of  constable,  or  any 
other  public  elective  office,  is  contrary  to  sound 
policy,  and  a  note  executed  for  the  pnoe  is  void. 
Meredith  v.  Ladd,2  N.  Hamp.  517.  But  money 
paid  for  such  office  cannot  oe  recovered  back. 
Orotan  v.  Waldoborough,  2  Fairf.  306. 

11.  The  county  court,  in  Tennessee,  have  power 
to  call  on  a  constable,  by  rule,  to  show  cause  why 
he  should  not  be  removed  frcHn  office,  and,  on  dne 
notice,  to  remove  him  upon  such  proof  as,  in 
their  opinion,  affords  good  cause  for  removal ;  or 
they  may  remove  him  upon  the  facts  a^aring 
on  the  trial  of  an  indictment  fbr  extortion,  die. 
FiildM  J.  StaU,  Mart.  6l  Yerg.  168. 
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12.  It  \a  not  a,  neceflsary  prerequisite  to  the  re- 
moval or  sospention  of  a  constable,  that  he  be 
first  conyicted  of  extortion,  or  other  misuser  of 
his  office,  ib, 

13.  In  Kentucky,  the  county  court  may  remove 
a  constable  from  office,  on  charges  exhibited 
against  him,  and  may  award  jnd|^ment  for  the 
costs  of  the  proceeding.  And  ifbe  resiffn  his 
office  pending  a  prosecution  commenced  tor  his 
removal,  he  is  not  thereby  protected  from  payment 
of  the  costs.     Glass  v.  Jacoby,  6  Litt.  181. 

11.  Auihorityf  Dutyf  and  Fees  of  a  Constable. 
See  Arrxst,  40.  41.    Actioks,  30 — 32. 

14.  In  North  Carolina,  the  powers  and  duties 
of  constables  are  coextensive  with  the  limits 
of  the  county,  within  which  they  are  appointed. 
The  word  '<  district,"  in  the  statute  of  1741,  does 
not  restrict  their  powers  or  duties  to  any  section 
of  the  county.     Gooentor  v.  Morris,  3  Murph.  146. 

15.  A  warrant  for  the  examination  of  a  pauper, 
under  the  New  York  statute,  cannot  be  executed 
bv  Ihe  constable  of  any  other  town,  than  where 
the  P&uper  resides.    Reimolis  v.  Orw,  7  Cow.  2(>9. 

16.  A  justice  issued  an  execution  directed  to 
the  constable  of  the  town  of  B.,  distant  four  miles 
from  the  township  of  N.,  where  the  defendant 
resided  —  there  bemg  another  township  of  B.  be- 
tween that  and  the  town  of  B.  Held  tnat,  though 
there  was  an  acting  constable  in  the  township  of  N., 
and  also  of  B.,  yet  the  execution  was  not  lor  that 
reason  void.  The  proviiions  of  the  Pennsylvania 
statute  on  this  head  are  only  directory  ;  and  the 
justice  is  to  judge  who  is  the  constable  most  con- 
venient to  the  defendant.    Smitk  v.  Sekdi^  13  S. 

•    &.R.  336. 

17.  If  a  constable,  after  taking  goods  in  execu- 
tion, deliver  them  to  A,  on  his  ffiviag  a  receipt 
promising  to  redeliver  them  on  demand,  and  the 
constable  does  not  demand  and  sell  them  within 
30  davs,  he  loses  all  claim  and  title  to  the  posses- 
sion toereof.    J^roisa  v.  Cook^  9  Johns.  361. 

IS.  A  constable  has  no  authority,  in  Missouri, 
to  serve  the  process  of  the  circuit  courts.  T^fin, 
V.  MiUingUm,  3  Mis.  418. 

19;  In  New  York,  a  constable  may  summon  a 
jury  to  try  the  right  of  property  seised  by  him  on 
execution,  before  he  makes  hu  return.  FlaU  v. 
Slurry,  7  Wend.  236. 

20.  A  plaintiff,  who  is  constabl*,  may  serve  a 
summons  issued  by  a  justice ;  and  his  return  can- 
not be  impeached  in  an  action  of  trespass  for  an 
arrest  on  execution  upon  the  judgment  rendered  on 
the  retnm  of  such  summons.  If  the  return  be  false , 
the  remedy  is  by  action,  for  a  false  return,  against 
the  constable.    Putnam  v.  Jlfim,  3  Wend.  2(W.    . 

21.  Before  the  sUtute  of  1830,  as  well  as  since, 
a  constable  who  levies  on  property  by  virtue  of  a 

1'  ustice's  execution,  may  sell  it  aAer  the  oxpiration  of 
tis  term  of  office.  Aldarman  v.  Skare^  7  Wend.  220. 

22.  An  execution  issued  by  a  justice  of  the 
peace,  from  the  court  of  a  county  or  corporation, 
m  Virginia,  cannot  be  served  by  a  constable,  ex^ 
oept  in  the  city  of  Richmond.  Stokes  v.  Perkins, 
4  Rand.  356. 

23.  la  personal  actions,  a  constable  has  author- 
ity to  serve  a  writ,  in  Massachusetts,  when  the 
sheriff  or  his  deputy  is  a  party,  and  the  damage 
sued  for  does  not  exceed  70  dollars.  Briggs  ▼. 
Strwtge,  17  Mass.  405. 

24.  He  may  attach  property  in  his  town,  al- 
though the  debtor  is  not  an  inhabitant  of,  or  resi* 
dent  in,  such  town.  ifr. 

25.  But  he  eannot  serve  a  writ  in  a  real  action. 
H«r«  V.  AtidfcMW,  5  Mass.  260.    6  Mass.  399. 

26.  Nor  a  sununoes  on  a  libel  for  «  divorce. 
frown  V.  J^rmsfi,  15  Mms.  389. 


See  Abatkhkht,  282L    9  MasL  9S. 

27.  In  New  York,  any  eonstable  of  the  couaiy 
may  serve  all  writs  issumg  from  a  justice's  eovsrt 
in  any  part  of  the  county.  Miils  v.  K$nned§f  1 
Johns.  &02,    SeeaUo7S.SLK.  352. 

28.  A  constable  cannot  arrest,  in  North  Gar(»» 
lina,  unless  it  expressly  iy>pear  that  the  anm  is 
over  five  pounds.  Luttertoh  v.  Powell,  1  Hay  w.  395. 

29.  In  Alabami,  since  the  statute  of  1623,  a  oon- 
stable  may  execute  process  in  cases  of  forcihle 
entry  and  detainer.     Ward  v.  Leiois,  1  Stew.  26. 

'  30.  In  Massachusetts,  constables  are,  ex  ofiaiOf 
collectors  of  taxes  when  no  person  is  distinctly 
and  exclusively  appointed  as  collector.  Colman 
V.  Anderson,  10  Mass.  105. 

31.  A  constable,  in  New  Jersey,  is  not  author- 
ized to  let  to  bail  a  defendant  whom  he  arrests  en 
a  justice's  warrant  in  a  civil  action.    Ludlmn  T 
Wood,  1  Fen.  55. 

32.  A  warrant  directed  to  ,  eonstable,  is 

food,  if  executed  by  the  constable  of  the  distriot. 
'aiul  V.  Vankirk,  6  Binn.  124.    See  HaU  v.  JMiwr, 
AddU.  376.     Clarkr  v.  WorUy,  7  S.  dk  R.  352. 

33.  It  would  not  perhaps  vitiate  a  warrant  t» 
direct  it  to  any  constable  or  the  district.  Reymotds 
V.  Orris,  7  Cow.  269.    See  Garrigues  v.  Jaeksomf 

1  Ashm.  218. 

34.  In  Pennsylvania,  a  deputy  constable  ma^ 
execute  a  domestic  attachment,  though  it  is  dt- 
rected  to  the  constable :  Such  is  the  proper  direo* 
tion.    JfCormick  v.  MUlor,  3  Fennsyl.  230. 

35.  A  constable  has  no  riffht  to  obstruct. the 
passage  of  a  public  street  by  holding  sales  therem 
of  goods  taken  in  execotion.  CammonwoaUk  v. 
MiUiman,  13  S.  d&  R.  403. 

36.  A  constable  is  not  authorized,  by  the  Vir^ 

Sinia  statute  concerning  executions,  to  take  the  in* 
emnifying  bond  there  prescribed,  when  he  levies 
an  execution  issued  by  a  single  magistrate  on  a  judg- 
ment for  a  small  debt  Marttn  v.  sStrm^  5  Rand.  6sS. 

37.  A  person  acting  as  a  special  constable  to 
execute  a  warrant,  is  authorised  to  command  as- 
sistance in  case  of  opposition.    PaUemon  v.  ISse, 

2  Blackf.  127. 

38.  A  constable,  who  has  an  execution  against 
a  defendant,  cannot  discharge  him  from  liability 
to  the  plaintiff,  by  settling  an  acoount  with  htm 
for  money  transactions  previously  had  between 
them,  and  pasnng  receipts*^ no  money  being 
actually  paid.    MiUs  v.  ittdktonie,  2  Rawle,  199. 

39.  A  general  authority  from  a  justice  to  a  ood« 
stable  to  alter  the  dates  of  executions,  instead  of 
renewing  them,  or  to  fill  up  or  to  alter  process,  is 
void.     Pierce  v.  Hubbard,  10  Johns.  405. 

40.  The  same  rules  of  law,  which  govern  sheriffii 
in  the  execution  of  process  from  thehigher  courts, 
govern  constablea  in  execution  of  a  Justine's  pro- 
cess except  wiien  seme  statute  intervenes.  Per- 
Uy  V.  Bvtts,  8  Cojr.  421 . 

41.  A  constable  is  bonnd  to  use  reasonable  dili« 

fmce  fai  the  exeeutionef  process.  Stutis  v.  PovieTy 
Harring.  126. 

42.  A  constable,  who  veeeives  a  note  for  collec* 
tion,  is  bound  to  use  all  lawful  means  to  collecl 
the  mone^,  and  if  by  his  negligence  the  money  is 
lost,  he  will  be  liable  to  the  creditor.  Lee  v.  Uwr* 
dsway,  6  Yerg.  502. 

43.  If  he  receive  a  note  for  collection,  without 
any  express  undertaking,  it  will  be  implied  that 
he  undertakes  to  procure  the  issuing  of  the  war- 
rant, and  of  the  execution,  as  a  means  of  collecting 
the  money.  i6.    See  Post,  52. 

44.  It  is  the  duty  of  the  constable,  to  whom  an 
execution  is  delivered,  in  all  cases  to  search  for 
property  before  he  tokes  the  body  of  the  defendant. 
Hollistor  V.  Johnson,  4  Wend.  639.  Barkydt  v. 
Valk,  12  Wend  145. 

45.  If,  without  searching  fir  property,  he  imme- 
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diately  inests  the  deftDdant,  he  does  it  at  his 
peril ;  and  he  is  liable,  if  it  aopears  that,  with  rea- 
■OBabte  diligence,  he  might  nave  foand  property 
to  attach.     HotUster  ▼.  Johiuony  4  Wend.  639. 

46.  He  has  a  reasonable  time  to  search  fur 
property.  If  the  defendant  declares  he  has  no 
property,  the  constable  may  arrest  him  at  once.  ib. 

47.  in  an  action  against  a  constable  for  an  un- 
lawful arrest  on  ezecation,  the  burden  of  proof  is 
on  the  plaintiff  to  show  that  he  had  property  clear- 
ly subject  to  the  execution,  and  that  the  constable 
had  due  notice  thereof:  unless  such  proof  be 
made,  the  law  will  presume  that  the  defendant 
did  his  duty.     Barhydt  y.  Valk,  12  Wend.  145. 

4-<.  The  constable  who  commences  an  execution 
is  bound  to  finish  it,  because  an  execution  is  an  en- 
tire thing ',  and  where  property  enough  is  levied  on 
to  satisfy  the  execution,  the  defendant  is  discharged, 
and  the  officer  becomes  liable  for  the  debt.  Cook 
▼.  Smith,  1  Yerg.  148.    See  Bond,  382. 

49.  When  two  constables,  holding  several  exe- 
eutions  against  the  same  defendant,  agree  to  levy 
on  certain  property  claimed  by  a  third  person,  and 
divide  the  proceeds,  and  jointly  bear  the  expense  of 
any  suit  which  such  third  person  may  bring  against 
them,  neither  can  maintain  an  action  against  the 
•ther  for  violation  of  such  agreement  —  it  being 
unlawful.  Bishop  v.  Harvey,  2  Pen.  644.  See 
WinUrmuU  v.  Swisher,  2  South.  682. 

50.  A  constable  has  no  right  of  action  a^inst 
the  judgment  debtor  in  an  execution  placed  m  his 
faandb.  Matlock  v.  Stouf,  2  Pen.  532.  Nor  against 
the  sureties  of  such  debtor,  though  such  debtor  be 
a  constable  who  has  given  an  c^cial  bond  with 
sureties,  ib, 

51.  A  constable  is  not  bound  by  virtue  of  his 
offiee  to  take  out  an  execution  upon  a  judgment 
prosecuted  by  him  on  a  olaim  of  a  third  persoo, 
though  he  may  iMud  himself  by  his  contract,  as 
agent  of  the  creditor,  to  do  so.  Lee  v.  Hardeway, 
6  Yerg.  502. 

52.  It  is  BO  part  of  his  o^Ectoi  duty  to  endeavor  to 
collect  demanos  put  into  his  hands  without  process. 
WhiU  V.  Commonwealth,  3  Dana,  462.  See  ,Ante, 
42.  43. 

53.  Though  two  offisnces  are  charged  in  a  war- 
rant against  the  party,  if  the  justice  has  jurisdiction 
over  both,  the  constable  is  bound  to  ezecuie  it. 
PutUrs&n  V.  kise,  2  Bhckf.  127. 

54.  Though,  in  a  warrant  for  the  apprehension 
of  an  offender,  the  time  when  the  ofience  is  alleoed 
to  have  been  committed  be  subsequent  to  the  &te 
of  the  warrant,  yet  the  constable  is  justifiable  in 
executing  it.  ib, 

55.  A  constable  isTirtually  within  the  provisiotts 
of  the  statute  of  Indiana  requiring  sheriffs  to  pay 
rent  befflie  the  removal  of  goods  Uken  in  execu- 
tion on  demised  premises,  and,  when  sued  for 
paying  rent  improperly,  he  is  bosnd  to  give  some 
•videnoe  that  the  rent  was  dae.  VngieM  r»  Groves, 
S  »aekf.  191. 

56.  A  constable  cannot,  under  an  execution  from 
ir  justice  of  the  peaee,  enter  upon  land  and  sell 
frttH  trees  there  standing  and  growing ;  snoh  trees 
ase  a  part  and  parcel  m  the  land,  uid  cannot  be 
considered  as  gMuds  and  chattels.  Aduais  v<  Smith, 

■  1  Breese,  221.    See  also  Pembtrton  ▼.  King,  2 
Dev.  376.    Pvinam  v.  WesteoU,  19  Johns.  73. 

57.  If  a  warrant  appears  on  the  &oe  of  it  to  be 
illegal,  a  constable  is  not  bound  to  execote  it. 
Cmmtr  r,  Comm4fmeealth,  3  Binn.  38. 

58.  He  is  not  bound  to  serve  or  return  an  exe- 
cution issued  by  one  justice  upon  a  ind^ment 
rendered  by  another.  CUjfard  v.  Cmness,  1 
Dana,  384.  Nor  an  execution  issued  on  a  com- 
mon law  bond,  not  having  the  foroeof  a  judgnient 
Williams  r.  Hall,  2  Dana,  97. 

GO.  Nor  to  levy  an  original  attaohmfui^t  return- 
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able  at  no  certain  dty ;  and  if  he  do  levy  it,  the 
service  is  void.    fVashingUm  v.  Sanders,  2  l3ev.343. 

60.  A  constable  has  not  such  a  possession  of 
the  goods  of  the  defendant,  upon  the  delivery  ot 
the  execution,  as  will  enable  him  to  maintain  tro- 
ver for  them.  He  can  acquire  such  poMession 
only  by  making  an  inventory  of  them.  Winter' 
mute  V.  Hankenson,  1  Halst.  140. 

61.  But  after  he  has  obtained  possession  he  may 
maintain  trover  against  him  who  takes  them. 
Brink  v.  Decker,  2  Pen.  902. 

62.  And  in  such  action,  his  own  indorsement  of 
a  levy  on  the  execution  is  vrima  facie  evidcmce 
of  a  levy.     Cornell  v.  Cook,  7  Cow.  310. 

63.  Proof  of  the  judgment,  on  which  the  exe- 
cution issued,  is  not  required,  in  such  case.  Bar- 
ker  V.  Miller,  6  Johns.  195. 

64.  If,  however,  the  defendant  pnrse  tliat  the 
judgment,  on  which  the  execution  issued,  was  by 
con&ssion  without  the  affidavit  required  bv  law, 
the  constable  cannot  recover.  Oliver  v.  AppUgate, 
2  South.  479. 

65.  Where  a  suit  had  been  instituted  by  agree- 
ment before  a  justice,  and  judgment  confessed  fbr  . 
more  than  one  hundred  -dollars,  upon  which  exe- 
cution issued,  and  was.  levied  by  a  constable  on 
the  goods  of  the  defendant,  and  afterwards  exeou* 
tions  were  issued  to  another  constable  upon  other 
judgments,  by  virtue  of  which  he  sold  the  goods 
and  received  the  proceeds ;  in  an  action  against 
him  hy  the  first  constable  to  recover  those  pro- 
ceeds, it  was  held  that  evidence  was  admissible 
that  the  first  judgment-  was  confessed  for  the  pur- 
pose of  defrauding  creditors,  although  the  Penn- 
sylvania statute  authorixes  another  method  of 
proceeding,  in  such  case,  to  deoide  the  question 
of  fraud.    Read  r.  LawUm,  2  Watts,  50. 

66.  A  constable  cannot,  by  action,  recover 
money  which  he  has  paid  on  an  execution  against 
the  defendant  without  his  request;  nor  money 
which  he  has  been  compelled  to  pay  for  neglecting 
to  serve  an  execution.  Leonard  v.  Ware,  I  South. 
150.  Harris  v.  Champion,  1  South.  152.  Wodey 
V.  Dooberry,  1  Pen.  S»3.  See  FerreU  v.  Rogers, 
Coxe,  228. 

67.  Nor  can  he  maintain  a  civil  action  against 
one  who  prevents  him  A'om  taking  the  body  of  a 
debtor  on  an  execution.  Lawrence  v.  Jones,  2 
South.  825. 

Fees. 

68.  A  constable  may  recover  firom  the  plaintiff, 
in  an  attachment,  legal  costs  for  executing  the 
writ,  where  the  defendant  has  no  property ;  but 
not-  the  expense  of  removing  ipoods,  or  the  ex- 
]>enses  of  a  suit  brought  agamst  him  for  execu- 
ting the  writ  improperly.  Curtis  v.  Hulsizer,  2 
South.  496. 

69.  A  constable  is  not  entitled  to  fees  upon  an 
execution,  where  he  has  levied  upon  the  property 
and  returned  that  it  remains  in  his  hands  for  want 
of  buyers.    Pidey  v.  ButU,  2  Cow.  420. 

70.  If  prevented  by  act  of  the  plaintiff,  or  by 
operation  of  law,  he  may  recover  his  fees  thougn 
he  have*  levied  only,  and  not  sold.  ib. 

71.  A  constable  who  collects  money  on  an  exe- 
cution, without  a  levy  and  sale,  is  entitled,  in 
Indiana,  to  the  fee  allowed  by  statute  for  serving 
an  execution.    Roop  v.  State,  1  Blackf.  323. 

72.  A  constable  summoned  and  actually  attend* 
ing  court  is  entitled  to  his  fees,  though  he  does 
not  actually  serve  as  constable.  People  jw.  Super* 
visors  of  Columbia,  4  Cow.  146. 

73.  A  constable,  who  serves  a  subpeena  from  the 
court,  is  entitled  to  the  same  fee  as  the  sheriff. 
Coleman  >.  Hess^  I  Browno,  274. 

74.  A  constable,  who  served  a  siibpisna  issued 
by  a  district  attorney,  containjug  names  of  several 
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penonB  as  witnenes,  ia  entitled  to  milea^  f>om 
the  court  house  of  the  coanty  to  the  residence  of 
such  witness,  i.  e.  the  subpaaia  is  to  be  deemed  a 
separate  writ  for  each  individual  named  in  it.  Ha- 
ley V.  SimtTviwrs  of  Ulster^  12  Wend.  237. 

75.  After  the  supervisors  of  a  county  have  passed 
upon  the  account  of  a  constable  for  removing  pau- 
pers,  and  have  allowed  part,  and  disallowed  part, 
a  peremptory  mandamusy  directing;  them  to  audit 
and  allow  the  account  of  the  relator,  will  not  be 
granted  on  the  ground  of  the  improper  rejection 
of  part  of  his  account.  People  v.  Sitptrvisors  ofAl- 
bany,  12  Johns.  414. 

76.  The  supreme  court  of  New  York  will  not 
interfere  with  the  decision  of  the  board  of  super- 
visors upon  the  amount  of  the  allowance  to  a 
constable  for  serving  subpcenas  in  criminal  cases, 
it  being  matter  of  discrstion.  Ex  parte  Farrtng- 
ton,  2  Cow.  407. 

77.  A  constable  is  not  liable  to  the  penalty  of 
$125,  for  refusing  to  make  out  a  bill  or  his  fees, 
Ac.,  due  on  the  execution  levied  by  him,  &c. 
The  Tennessee  statute  of  1777  extends  only  to 
sheriflfs  or  officers  who  execute  process  from  courts 
of  record.    NorUm.  v.  JSyimm,  7  Yerg.  301. 

78.  A  constable  cannot  maintain  an  action  on  a 
promise  to  pay  him  for  serving  illegal  process. 
Morru  v.  Gof,  2  Pen.  eB4. 

79.  Nor  on  a  promise  of  extra  compensation  for 
extra  services,  although  he  render  services  beyond 
what  is  legally  required  of  him.  HalUh  v.  Mann. 
15  Wend.  44. 


III.   Of  Constables*  Sales  on  Executumf  and  of 

their  Returns. 
See  .tfnte,  20.  21.  56.  68. 

80.  A  constable  must  levy  and  sell  in  due  sea- 
son ;  if  no  bidden  attend,  he  should  postpone,  and 

five  notice  to  the  plaintiff;  and  if  the  plaintiff 
oes  not  attend,  the  constable  will  be  justified  in 
returuinflr,  that  the  property  remains  on  hand  for 
want  of  buyers.    Ptzley  v.  Bvtts,  2  Cow.  421. 

81.  So  ir  he  could  not  sell  but  at  a  great  sacri- 
fice, ib. 

82.  Yet  after  such  a  return  he  must  proceed  and 
sell  at  the  first  opportunity.  If  he  does  not  sell 
within  thirty  ^^y^t  he  loses  his  lies  as  against 
other  executions,  ib. 

83.  If  a  constable  levy  under  an  execution  in 
favor  of  A,  and  advertise  for  sale  within  20 
days  after  he  has  received  the  execution,  but  sell 
after  the  expiration  of  the  20  davs,  the  sale  will 
be  valid  against  an  intermediate  levy  and  sale  on 
another  execution,  if  the  sale  on  A's  execution 
were  made  before  the  return  day  of  the  writ. 
Wylie  v.  Hyde,  13  Johns.  249. 

84.  And  the  advertisement  may  be  made  on  a 
day  subsequent  to  the  levy,  provided  both  were 
within  the  20  days.  ib. 

85.  A  sale  in  South  Carolina,  by  a  constable,  of 
goods  bound  by  executions  in  the  sheriff's  office, 
and  under  a  levy,  by  virtue  of  which  the  sheriff 
afterwards  sells  them,  confers  no  title.  Kerr  v. 
Montgomervt  I  Hill,  277.  See  also  Robinson  ▼. 
Cooper,  1  Hill,  286. 

86.  The  declaration  of  a  constable  that  the  goods, 
offered  for  sale  on  execution,  are  the  property  of 
the  execution  debtor,  and  that  he  will  sell  them  as 
the  law  directs,  is  no  warranty  of  title.  Morgan 
V.  Feneher,  1  Blackf.  10. 

87.  If  goods  purohased  at  a  constable's  sale  be 
taken  from  the  vendee  by  virtue  of  a  search  war- 
rant, that  is  no  proof  they  were  not  the  property 
of  the  execution  debtor,  it. 

88.  Where  a  constable  offered  for  sale,  under  an 
execution,  divers  goods  locked  up  in  a  room,  the 
sale  was  held  to  be  void.  Ainswortk  ▼.  QrsnUee, 
3  Murph.  470.  ■ 


Return, 

89.  A  levy  made  by  a  constable  under  a  magis- 
trate's execution  on  the  defendant's  land,  and  re- 
turned on  the  same  day  to  the  county  court,  whicn 
commenced  its  session  on  that  day,  was  held  to  be 
returned  to  "  the  next  court,"  within  the  meaning 
of  the  North  Carolina  sUtute  of  1794.  Doe  v. 
Stonej  1  Hawks,  329. 

90.  A  constable  who  neglects  to  make  return 
of  an  execution  to  the  justice,  on  or  before  the 
return  day  thereof,  is  absolutely  fixed  for  the  debt 
and  costs,  and  cannot  be  permitted  to  show,  in 
discharge  of  his  liability,  that  in  fact  he  had  re- 
ceived only  part  of  the  money,  or  that  by  no  dili- 
gence he  could  have  obtained  satisfaction.  Amey 
V.  Kennedy,  1  Ashm.  160. 

91.  But  if  the  execution  was  not  returned  in 
consequence  of  the  reouest  of  the  plaintiff,  or  wilh 
his  consent,  it  is  sufficient  cause  for  not  rendering 
judgment  against  him.  ib, 

iK.  A  constable  has  a  right,  in  Ohio,  to  make  a 
return  on  an  execution,  issued  by  a  iustice  of  the 
peace,  any  time  before  the  expiration  of  thirty 
days.     HUl  v.  King,  4  Ham.  136. 

93.  A  levy  and  sale  by  one  constable  for  anotjl- 
er,  which  are  recognized  and  returned  by  the 
other,  are  not  void.  The  purchaser's  title  under 
such  sale  and  return  is  valid.  Fruit  v.  Lowry,  1 
Porter,  101. 


IV.  Liability  of  a  Constable,  and  of  Actions  against 
aim :  Defence,  Erndence,  &c. 

94.  One  who  has  been  aggrieved,  by  the  official 
misconduct  of  a  constable,  may  eithrr  bring  suit 
in  the  court  of  common  pleas  against  him  and  his 
surety  on  his  official  bond,  or  may  proceed  against 
the  constable  alone,  in  the  fint  instance,  before  a 
justice  of  the  peace,  and  afterwards  against  the 
surety,  in  the  manner  prescribed  by  the  19th  sec- 
tion of  the  Pennsylvania  statute  of  March,  1810. 
Palmer  v.  CammmtweaUk,  6  S.  &  R.  245.  See 
BoHD,  343—358. 

95.  If  a  writ  of  execution,  issued  by  a  magis- 
trate haying  a  right  to  issue  it,  be  served  by  a 
constable,  whose  authority  does  not  extend  to  the 
district  in  which  the  defendant  resides,  no  suit  can 
be  maintained  against  the  constable  for  an  alleged 
trespass  in  executing  the  writ,  unless  a  oopy  of  it 
be  previously  demanded,  agreeably  to  the  6th  sec- 
tion of  the  Pennsylvania  statute  of  the  21st  of 
March,  1772.     KorZsy  v.  ZoAn,  11  S.  &.  R.  185. 

96.  The  same  rule  holds  where  a  constable  is 
sued  in  trespass,  for  having,  on  a  warrant  for  debt, 
arrested,  assaulted,  and  beaten  the  plaintiff.  Of- 
born  V.  Burkett,  1  Browne,  393. 

97.  A  constable,  who  levies  upon  and  sells 
property  exempted  from  execution,  is  liable  to  an 
action,  although  the  time  when  the  contract  (upon 
which  1^  judgment  was  founded)  was  made, 
was  not  indorsed  upon  the  execution.  Dams  v. 
£rMiM,7Yerj;.  86. 

9Q,  He  is  liable  for  not  usinf  due  diligence  ib 
the  service  of  an  execution,  if  the  debt  be  lost 
by  his  neglect.     State  v.  Porter,  1  Harring.  126. 

99.  An  action  will  not  lie  sgainst  a  constable 
for  not  serving  an  original  execution,  after  it  has 
been  renewed  by  the  plaintiff.  Homan  v.  LdsweU, 
6  Cow.  659. 

100.  If  it  is  renewed  on  the  constable's  respon- 
sibility, and  on  good  consideration,  the  action,  if 
any  will  lie,  should  be  assumpsit,- noi  ease,  for 
neglect  in  omitting  to  serve  or  return  it.  But  if 
it  IS  renewed  on  nis  responsibility,  before  it  has 
run  out,  no  action  lies  against  mm,  his  engage- 
ment being  nudum  pactum,  ib. 

101.  If  a  justice  supersedes  an  execution  issued 
by  him,  the  nonstable    who  has  seixed   property 
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thereon,  if  exonerated  firom  liability  to  the  Judff- 
ment  creditor.  Shuman  v.  Pfoutz^  1  Pennsyl.  61. 
103.  Nor  IB  he  liable  for  not  serving  an  execu- 
tion when  the  justice  who  issued  it  withdraws  it 
(as  be  may)  in  consequence  of  a  certiorari  deliv- 
ered to  him,  though  no  bail  be  entered  upon  the 
certiorari.     Sherfy  v.  Fisher,  2  Rawle,  147. 

103.  A  constable's  bond,  in  Indiana,  was  given 
to  <*  the  treasurer  of  Fountain  county,'*  and  a  suit 
on  it  brought  in  that  name.  Held,  on  demurrer  to 
the  declaration,  that  the  action  could  not  be  sus- 
tained.    Pegg  V.  Treasurer,  3  filackf.  255. 

104.  The  bond,  in  such  case,  should  be  to  the 
county  treasurer,  by  name,  and  the  suit  in  the 
name  of  the  person  who  is  treasurer  when  it  is 
instituted,  ib. 

105  A  breach  of  a  constable's  bond  is  not  suffi- 
ciently alleged  by  an  averment  that  the  plaintiff 
(a  sheriff)  put  into  his  hands  certain  fees,  dues,  and 
accounts,  which  he  received  to  be  collected  and 
accounted  for,  but  did  not  pay  over  and  account 
for ;  as  such  averment  does  not  show  that  the  fee 
bills  were  collectable  by  distress,  nor  that  the  con- 
stable had  collected  tnem.  Jfortheut  v.  Undsey, 
3  Dana,  483. 

106.  A  constable  who,  having  an  execution 
against  6,  levied  on  L's  goods  in  6's  hands,  as 
Lt  B  agent,  by  taking  an  inventory  and  compelling 
security  for  them,  was  held  to  be  a  trespasser. 
IVitUringkam  v.  Lafoy,  7  Cow.  735. 

107.  If  the  magistrate,  who  issues  a  warrant, 
and  the  constable  who  executes  it,  be  sued  in 
trespass  by  the  party  arrested,  and  they  join  in  a 
plea  of  justification,  the  plea  must  be  a  good  de- 
fence as  to  both,  or  it  is  not  good  as  to  either. 
Pkulk  V.  Slocum,  3  Blaokf.  421. 

108.  Under  the  Pennsylvania  statutes  of  20th 
March,  1810,  and  29th  March,  1824,  where  a 
transcript  has  been  taken  from  a  judgment  of  a 
justice  of  the  peace  against  a  constable  for  not 
returning  an  execution,  it  is  not  necessary  that  an 
execution  should  be  issued  by  the  justice  against 
the  constable  before  a  fi-fa,  can  be  issued  from  the 
common  pleas.     Parehment  v.  JHken,  3  Watts,  278. 

109.  An  execution  on  a  justice's  judgment  for 
a  sum  not  exceeding  $50,  made  returnable  in  60 
instead  of  90  days,  is  not  a  justification  to  a  con* 
stable  for  bis  acts  done  under  it.  Toof  ▼.  Bendy, 
5  Wend.  276.   . 

110.  An  action  lies  u^inst  a  constable  for  be- 
coming a  purchaser  of^  goods  sold  under  their 
value  by  him  on  execution.  Qiberaen  v.  WOher,  2 
Pen.  410. 

111.  And  for  taking  a  debtor's  goods  under  color 
of  an  execution,  after  committing  him  to  jail  on 
the  execution,  and  proceeding  as  though  no 
seizure  of  the  goods  bad  been  made.  Merckon  v. 
JfCuUough,  2  Pen.  416. 

112.  But  he  is  not  liable  to  a  jodjfment  creditor, 
merely  in  consequence  of  having  aa  execution  put 
into  his  hands.  Botmei  v.  Beaarik,  2  Pen.  &43. 
Laming  v.  Denney,  2  Pen.  611. 

Escape. 

113.  Although  a  constable  has  thirty  days  in 
w^ch  to  serve  an  execution  against  the  body,  yet 
if  he  does  serve  it  within  that  time,  it  will  be  an 
escape  to  permit  the  debtor  to  go  at  large,  although 
he  has  him  in  custody  at  the  expiration  of  the 
thirty  days.    Pvlver  v.  M'lnture,  13  Johns.  503. 

114.  A  constable  is  liable  for  an  escape  without 
proof  of  negligence  or  misconduct  on  his  part. 
Blue  V.  Commonwealth,  4  Watts,  215. 

115.  It  is  a  good  defence  to  an  action  againt  a 
constable  for  an  escape,  that  the  debtor  was  a  sol- 
dier, privileged  from  arrest,  and  therefore  the 
plaintiff  has  suffered  no  injury.  Bay  v.  Hoge- 
9oomy  11  Johns  433. 


116.  If  a  constable,  who  has  in  custody  a  de- 
fendant in  execution,  discharge  him  by  order  of 
the  justice  who  issued  the  execution,  he  is  liable 
for  an  escape,  unless  the  justice  had  special  ac 
thority  from  the  plaintiff  to  discharge  the  prisoner. 
Van  Slyek  v.  Taylor,  9  Johns.  146. 

117.  In  an  action  against  a  constable  for  an 
escape,  the  jury  must  find,  as  they  should  in  case 
of  a  sheriff,  that  the  prisoner  did  escape  with  the 
consent,  or  through  the  negligence,  of  the  consta- 
ble, or  that  such  prisoner  might  have  been  re- 
taken, and  that  the  constable  neglected  to  make 
immediate  pursuit.    Biggs  v.  Rucker,  3  Litt.  176. 

118.  In  Indiana,  a  scire  facias  cannot  issue, 
either  at  common  law  or  by  statute,  against  a  con- 
stable for  an  escape.  HaU  v.  Johnson,  3  Blackf.  363. 

119.  An  execution  creditor,  in  order  to  recover 
against  the  sheriff  or  constable  for  an  escape,  must 
aver  and  prove  the  existence  of  a  judgment  against 
the  execution  debtor,  ib. 

Damages. 

120.  For  neglect  of  duty  in  the  service  of  an 
execution,  the  constable  is  liable  to  pay  not  only 
the  debt,  or  damages  and  costs  mentioned  in  the 
execution,  but  also  the  interest  Hwnt  v.  Guliek, 
4  Halst.  205. 

121.  The  Kentucky  statute  of  1811,  giving  30 
per  cent,  damages  against  **  sherifis  and  other  offi- 
cers," for  a  fiiilure  to  return  an  execntion  within 
one  month  afler  the  return  day,  so  far  as  it  re- 
garded constables,  is  repealed  by  the  statute  of 
1812,  which  gives  10  per  cent,  against  a  constable 
who  fails  to  return  an  execution  within  20  days. 
mison  V.  Slaughter,  3  J.  J.  Marsh.  5<)4. 

122.  In  that  state,  a  constable  who  fails  to  return 
an  execution  for  20  days  afler  the  return  day, 
is  liable  for  the  amount  Uien  due,  and  10  per  cent, 
damages.     CHford  v.  Cahiness,  1  Dana,  384. 

123.  He  is  liable  for  failing  seasonably  to  return 
an  execution  for  commonwealth  notes  to  the 
amount  of  the  value  of  the  notes  at  the  return 
day ;  and  that  value  must  be  proved  in  the  action 
against  him,  or  the  judgment  will  be  erroneous. 
fVilUams  V.  HaU,  2  Dana,  97.  White  v.  Common- 
toeaUh,  3  Dana,  462. 

124.  In  debt  against  a  constable  for  not  return- 
ing an  execution  in  30  days,  under  the  New  York 
statute  of  1813,  for  the  recovery  of  debts,  &c.,  the 
plaintiff  is  not  entitled  to  interest  on  the  balance 
due  on 'the  execution.  Thomas  v.  Wud,  14 
Johns.  255. 

See  Boko,  368. 

125.  That  statute,  which  renders  a  constable 
liable  in  an  action  of  debt,  is  cumulative ;  and  an 
action  on  the  case  (th^  common  law  remedy)  is 
still  maintainable.  Piatt  v.  Sherry,  7  Wend.  236 
—  denying  the  decision  in  Pierce  v.  Sheldon,!^ 
Johns.  191. 

126.  The  statute  above  mentioned,  giving  an 
action  against  a  constable  for  not  returning  an 
execution,  extends  to  cases  ariaing  under  the  sub- 
sequent statute  which  enlarges  the  jurisdiction  of 
justices  of  the  peace,  with  this  difference,  that  by 
the  latter  statute  the  constable  has  40  days  within 
which  to  levy  and  retnrn  the  execution.  Gardner 
V.  Jones,  20  Johns.  356. 

127.  Such-action  is  transitory.  Hopkins  v.  Hay- 
wood, 13  Wend.  265.    See  Actiohs,  207. 

1!^.  The  right  of  the  plaintiff  in  an  execution 
to  recover  against  a  constable,  for  neglect  of  duty 
in  the  service  of  an  execution,  is  a  vested  right, 
and  a  repeal  of  the  statote  that  rendered  the  con- 
stable liable,  will  not  defoat  the  recovery.  Hunt 
V.  Chdiek,  4  Halst.  205. 

129.  The  constable  is  liable,  in  such  case,  not 
only  for  the  debt  and  costs  mentioned  in  the  ex 
ecution,  but  also  for  interest  thereon,  ih. 
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130  And  he  is  liable  for  the  damage  ■ustained 
by  a  creditor  who  pats  an  executioa  into  his 
liands,  thouffh  he  delivers  it  to  another  officer  to 
be  served,  if  such  officer  fail  to  serve  it  or  to  pay 
over  the  money  he  may  collect  by  virtue  of  it. 
Jskam  V.  EggUston,  2  Verm.  270.    See  Bohd,  382. 

131.  So  he  is  liable  to  the  judgment  preditor  for 
money  collected  on  execution,  if  he  pay  it  over  to 
liis  predecessor  in  office,  though  his  predecessor 
had  given  a  receipt  to  the  creditor  for  the  demand, 
before  it  was  coftected.  M'Gowan  v.  Cassidy.  3 
Marsh.  359.  * 

132.  Under  the  Tennessee  statute  of  1801, 
which  authorizes  judgment  to  be  entered  against 
a  constable  for  not  making  money,  dtc.,  on  an  ex- 
ecution, on  motion  made  in  the  county  court  next 
succeeding  his  failure,  a  judgment  against  him 
will  be  reversed  if  the  record  do  not  show  that 
the  motion  was  made  at  the  next  court,  or  that 
the  constable  bad  notice  of  the  motion,  and  con- 
tested  it.     SingUUm,  v.  BeU,  Cooke,  267. 

133.  The  statute  of  1803  does  not  authorize  a 
Judgment,  on  motion,  against  a  constable,  either 
for  not  returning  process,  or  for  an  escape  on 
process,  issued  by  a  justice  of  the  peace.  Smith 
V.  WMs,  5  Yerg.  202. 

134.  In  New  York,  an  inquisition  taken  by  a 
constable  on  a  claim  of  property  by  a  third  person 
ill  ffoods  seized  on  execution,  is  not  a  justification 
of  ue  constable  in  an  action  of  trespass,  by  the 
owner  of  the  goods,  though  it  may  go  in  mitigar 
tion  of  damages.  Townsend  ▼.  Phdlipg,  10  Johns. 
96.  Alitety  in  Kentucky,  under  the  statute  of 
1803.     TsrrUl  v.  Coekerd,  3  Bibb,  186. 

V35.  Where  a  constable  is  sued  for  selling  prop- 
erty on  execution,  and  judgment  is  in  his  favor,  he 
is  entitled  to  double  coste.*  Wales  t.  Hart.  2  Cow, 
426.  S.  P.  Plait  ▼.  Skerry,  7  Wend.  236.  Jones  v. 
Gray,  13  Wend.  280.  ^Uter,  where  he  is  sued  joint- 
It  with  another,  and  they  plead  jointly,  though 
the  judflrment  be  in  favor  of  both.    2  Cow.  426. 

136.  Where  a  constable  gave  his  receipt  to  A 
for  the  collection  of  certain  notes,  the  legal  inter- 
est of  which  was  in  third  persons,  it  was  field,  that 
A  was  entitled  to  judgment  for  the  amount  col- 
lected thereon  by  the  constable  and  not  accounted 
for  by  him.    Hopaon  v.  Hoge,  8  Yerg.  153. 

137.  Where  a  constable  is  sued  oeibre  a  jus- 
tice for  neglect  of  duty  in  executing  an  execution 
issued  upon  a  judgment  that  has  been  amoved 
by  eerliorari  into  tne  supreme  court,  that  court 
will  not  grant  a  rule  upon  the  justice  to  stay  pro- 
ceedings in  the  suit  against  the  constable.  Camhe 
v.  Jokjuan,  7  Halst.  178. 

Defence  and  Evidence, 

136.  In  trespass  against  a  constable  and  one  of 
his  as^jstanta,  process  from  a  court  having  juris- 
diction of  the  subject  and  of  the  person,  is  a  justifi- 
cation, though  that  process,  and  the  steps  prelim- 
inary thereto,  be  irregular.  Tayior  v.  jHexander^ 
6  Ham.  147.  *  ' 

139.  Where  a  constable,  who  fabricated  a  charge 
against  persons  of  color,  whom  he  knew  to  be  free, 
and  procured  a  warrant  of  commitment  from  a 
justice  of  the  peace,  and  thereupon  confined  them 
m  jail,  until  they  consented  to  execute  indentures 
binding  themselves  to  A,  who  took  them  from 
jail  by  order  of  the  justice,  it  was  held  that  he 
could  not  shelter  himself  under  the  plea  of  his 
acting  under  the  jusUce's  warrant.  State  v.  Green- 
wood, 1  Rep.  Con.  Ct.  420. 

140.  In  trespass  against  a  justice  of  the  peaoe,  a 
constable,  and  the  plaintiff  in  an  execution,  ^vhere 
there  is  a  several  plea  of  justification  by  the  con- 
stable, he  may  justify  under  the  warrant  without 
showing  the  judgment  in  evidence.  Kartkaua  v. 
Heaeoek,  3  Binn.  215. 


141.  In  Virginia,  a  conMitt^  wlfo  ■rila^yropertj 
taken  under  execution,  is  not  protected  ficom  as 
action  by  the  claimant,  unless  the  indemnify iog 
bond  taken  b^  him  conforms,  in  all  respecta,  ta 
the  statute  of  1812,  and  contains  the  clause  re- 
quired to  be  inserted' for  the  benefit  of  the  persca 
claiming  title  to  tlie  property.  M*Clunn  v,  StetL 
2  Viig.  Cas.  256. 

142.  If  the  defendant,  in  pleading  a  warrant  in 
justification  of  an  arrest,  aver  that  ne  was  an  act- 
mg  deputized  constable  of  the  county,  the  word 
«  deputized  '*  may  be  considered  as  surplusage ; 
and  the  plea  will  be  good,  though  it  do  not  set  out 
the  defendant's  appointment,  nor  allege  that  the 
warrant  was  shown  to  the  plaintiff,  nor  that  it  was 
returned.    Patterson  v.  Kis6,  2  Blackf.  127. 

143.  Where,  in  trespass  against  a  constable,  he 
justifies  under  an  execution  from  a  justice,  be 
need  not  produce  written  evidence  of  the  justice** 
afpointment:  oral  evidence  that  he  has  acted  as 
such  for  a  number  of  years  is  sufficient  /folaud 
V.  Moore,  2  Litt.  367. 

144.  But  in  justification  of  an  imprisonment  un- 
der a  magistrate's  warrant,  the  constable  must 
show  that  the  magistrate  had  jurisdiction  of  ths 
subject  matter,  and  that  the  warrant,  on  ito  fiue, 
was  legal.    Pofdk  v.  Slocum,  3  Blackf.  421. 

145.  In  an  action  against  a  constable  for  neglect 
of  duty,  whereby  the  plaintiff  lost  the  amount  of  a 
judgment  which  he  had  recovered  against  A^  it  is 
necessary  that  the  plaintiff  should  prove  his  de- 
mand against  A.  Parker  v.  tVood,  2  Car.  Law 
Repos.  248. 

146.  The  fiict  of  a  constable's  applying  to  s  Jus- 
tice for  the  renewal  of  an  execution  is  prima  fmeU 
evidence  that  such  execution  was  delivered  Is 
him  in  season  to  levy  and  collect  the  amoont 
thereof  within  ito  life.  9VUson  v.  GaU,  4  Wend. 
623. 

147.  The  transcript  of  the  docket  of  the  justice, 
who  issues  an  execution,  is  not  evidence  to  prove 
the  delivery  of  the  exeootion  to  the  constable  who 
is  sued  for  not  returning  it.  Hvmt  v.  Boylakt  1 
Halst.  211. 

148.  Where  a  constable  is  sued  for  taking  goods 
claimed  by  the  plaintiff,  he  may  give  in  evidence 
the  judgment  upon  which  the  sale  of  the  goods 
was  made  to  the  plaintiff,  and  under  which  he 
claims  them,  in  order  to  show  that  spch  judgment 
was  void,  and  the  sale  fraudulest.  So  he  maj 
prove  other  facta  to  show  that  the  sale,  undtr 
which  the  plaintiff  claims,  was  fcaudulent.  SkiU- 
num  V.  Applegate,  2  Halst.  62. 

149.  Under  the  statutes  of  Kentnckv,  a  consta- 
ble cannot  justify  a  distress  for  clerk's  fees  for 
services  performed  in  the  same  year.  He  cannot 
distrain,  in  such  case,  till  after  the  10th  of  Afvil 
suoeeeding  the  time  of  the  receipt  of  the  fee  bilh 
Isohet  V.  Skaeid^ord,  6  Litt.  170. 

160.  In  a  suit  against  a  constable  (or  breach 
of  duty,  in  not  delivering  to  the  sheriff,  in  obedi* 
ence  to  the  order  of  court,  attached  effecta  in  his 
hands,  testimony  on  his  part  to  prove  that  any  of 
those  efifecto  were  not  the  property  of  the  person 
against  whom  the  attachment  issued,  and,  there- 
fore, after  being  taken,  were  by  him  given  up,  is 
not  admissible.    Smith  v.  Cooper,  6  Munf  401. 

151.  To  such  action,  if  the  constable  plead,  that 
the  plaintiff  in  the  attachment,  having  taken  fiom 
a  certain  I.  B.  abend  for  the  delivery  of  the  attached 
effecta,  afterwards  directed  him  to  give  them  un 
to  the  debtor,  with  which  direction  ne  complied, 
he  cannot  introduce  the  said  I.  B.  as  a  witness  to 
prove  it.  ib. 

152.  It  is  enough  for  a  constable  who  is  sued  in 
trespass,  to  show  an  execution  is  sued  by  compe- 
tent authority,  though  it  be  clearly  irregular  ^  as. 
if  a  joint  execution  be  issued  against  principal 
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and  btil|  on  lepante  jud|rfnents  against  each,  the 
oonstabte  may  justify  under  it.  Paul  v.  Vanidrk, 
6  Binn.  124. 

153.  In  an  indictment  against  a  constable  for 
permitting  a  person  arrested  on  a  criminal  charge 
lo  go  at  large,  it  is  not  necessary  to  produce  the 
record  of  his  appointment.  SUUe  ▼.  ManUy,  1 
Ofert.  4%. 

154.  A  constable,  who  executes  a  warrant  issued 
by  a  court  martial,  is  justified  if  the  court  has 

i'urisdiction,  is  constituted  according  to  law,  and 
las  passed  a  lawful, sentence ;  and  the  constable 
is  not  put  to  proof  that  five  of  the  members  agreed, 
(thougti  the  law  requires  that,)  if  it  appear  on  the 
proceedings  that  the  court  poMed  sentence.  Hid- 
Um  V.  Blarney  2  3,6lK.  75. 

155.  Where  a  summons  was  issued  against  A, 
which  the  constable  by  mistake  served  on  B,  and 
returned  the  summons  "  personally  served,"  and 
judgment  was  rendered  against  A  for  a  penalty 
alleged  to  have  been  incurred  b^  the  violation  of 
a  statute,  it  was  held,  in  an  action  by  A  against 
the  constable  for  a  false  return,  that  the  defendant 
might  show,  in  mitigation  of  damages,  that  A  had 
been  actually  guilty  of  the  offence.  Green  v.  Fer* 
gusoHf  14  Johns.  %9. 

156.  In  au  action  against  a  constable  for  not 
returning  a  writ  of  attachment,  the  absconding 
debtor*s  acknowledgment  of  the  sum  he  owed  the ' 
plaintiff  is  admissible  evidence.   Siout  v.  Hopping f 
1  Ualst.  125. 


355.    Indiana^  i^.  Turnpike  v.  PkiUipSf  2  Pennsyl 
184.    Moore  v.  Houston,  3  S.  &  R.  1(39.     PeopU  v. 
Footy  19  Johns.  68.     Ex  parU  M^CoUum^  1  Cow. 
550.     Vawuxem'9.  HailekurstSj  1  South.  192.     01 
den  V.  Hatlety  2  South.  466.     fVhiUington  v.  Polk^ 
1  Har.  6l  J.  236.    Jforris  v.  Trustees  of  Sfnngdon 


CONSTITUTIONAL   LAW. 

I.   Of  the  Power  of  Courts  to  declare  legislative 

Acts  unconstitutional, 
11.   Of  Laws  impairing  the  Obligation  of  Con-' 
tracts. 

III.  Ex  post  facto  and  retrospective  Laws. 

IV.  Of  Laws  which  take  private  Property  for 

pubMe  Uses. 
V.  laws  regulating  Commerce, 
VI.  Laws  affecting  the  Right  of  Trial  by  Jury, 
VII.  Laws  imposing  Taxes. 
VII  I.  JudieiaL  Acts  of  a  Legislature.  * 

IX.   Other  Laws, 


1.  Of  the  Power  of  Courts  to  declare  legislative 
Ads  unconstitutional, 

1 .  If  an  act  of  the  legislature  is  repugnant  to  the 
constitution,  it  is,tpso/ae<o,  void,  and  the  courts 
have  the  power,  and  it  is  their  dnty,  so  to  declare 
it.  But  tney  will  not  pronounce  a  legislative  act 
to  be  void  on  this  ground,  except  in  a  clear  case. 
2  Pet.  522.  12  Wheat.  270.  Colder  v.  BuU,  3 
Dall.  386.  Vanharne  v.  Dommce,  2  Dell.  309. 
Cooper  V.  Telfair,  4  Dall.  18.  Fisteher  v.  Pech, 
6  Cranch,  128.  GrimbaU  v.  iioif,  Charlt.  175. 
State  V.  Savannah,  Charlt.  235.  Runnels  v.  Suae, 
Walker,  146.  Dawson  v.  Shaver,  1  Blackf.  206. 
Phoebe  g.  Jay,  1  Breese,  209.  People  v.  Forquer, 
1  Bieese,  70.  Dwn'  ▼•  Tuscaloosa  Bridge  Compa- 
ny, 2  Porter,  309.  Oipson  v.  Commonwealth,  1 
Marsh.  290.  Bliss  v.  Commonwealth,  2  Litt.  90. 
Stidger  v.  Rogers,  Pr.  Dec.  64.  GulUon  v.  Botet- 
ware,  Pr.  Dec.  89.  Hughes  v.  Hughes,  4  Monr. 
43.  Huntsman  v.  Randolph,  5  Hay  w.  271.  iVU- 
Uams  V.  Register,  Cooke,  217.  Tate  v.  Bell,  4 
Yerg.  202.  Union  Bank  v.  State,  9  Yerg.  490. 
Hays  v.  Harley,  1  Rep.  Con.  Ct.  267.  Byrne  v. 
Stewart,  3  Desaus.  476.    State  r,  Lyles,  1  M'Cord, 

238.    Ha)rper,  385.    State  v.  ,  1  Hayw.  28. 

Bank  of  }Cewbem  v.  Taylor,  1  Car.  Law.  Repos. 


Academy,  7  Gill  Sl  Johns.  7.  Crane  v.  Meginnis, 
1  Gill  &  Johns.  463.  Derby  Turnpike  Company 
V.  Parks,  10  Conn,  522.  Goshen  v.  Stonington, 
4  Conn.  225.  Hilt  v.  Sunderland,  3  Verm.  507. 
Starr  v.  Robinson,  1  Chip.  257.  Dupy  v.  fVickwire, 
1  Chip.  237.  Slaniford  v.  Barru,  1  Aik.  314. 
Woart  V.  Winnick,  3  N.  Hamp.  473.  Dow  v.Jfor- 
ris,  4  N.  Hamp.  16.  7  N.  Hamp.  65.  66.  Lunt's 
case,  6  Green).  412.  Bowdoinham  v.  Richmond, 
6  Greenl.  112.  Lewis  v.  iVebb,  3  Greenl.  326. 
Durham  v.  Lewiston,  4  Greenl.  140.  Trustees,  ^, 
V.  Bradbury,  2  Fairf.  118.  9  Greenl.  60.  Holden 
V.  James,  11  Mass.  396.  J^orwieh  v.  County  Com- 
missioners, 13  Pick.  60.  King  v.  Dedham  Bank, 
15  Mass.  447.    7  Pick.  466. 

2.  The  supreme  court  of  thV  United  States  re- 
fuses to  take  up  cases  that  involve  constitutional 
question^,  when  the  court  is  not  full.    9  Pet.  85. 

3.  In  Eakin  v.  Raub,  12  S.  A  R.330,  Gibson,  J. 
expressed  an  e;ctra|udicial  opinion  that,  although 
the  national  court  has  power  to  declare  a  legisla- 
tive act  unconstitutional,  a  state  court  has  no  such 
power.  • 

4.  The  exposition  of  the  constitution  of  the 
United  States,  given  by  the  supreme  court  of  the 
Union,  is  conclusive  on  the  state  courts.    Bank  of 

dkUnUed  States  v.  JTorton,  3  Marsh.  423.    8  Pick. 
^196.    6  Conn.  493.     6  Binn.  272.     5  Monr.  294. 
3  Monr.  58.    See  3  Binn.  84. 

5.  The  supreme  court  of  the  United  States  have 
no  authority,  on  a  writ  of  error  from  a  state  court, 
to  declare  a  state  law  void  by  reason  of  its  collision 
with  a  state  constitution.  Jackson  v.  Lamphire, 
3  Pet.  289.  S.  P.  Per  Chase,  J.  3  Dall.  392.  1 
Ham.  236.    4  Gill  &  Johns.  519. 

6.  The  courts  of  erne  state  have  power  to  decide 
on  the  validity  of  legislative  acts  of  another  state, 
with  respect  to  the  constitution  of  the  United 
States,  when  the  question  arises  in  a  case  within 
their  jurisdiction.  Stoddart  v.  Smith,  5  Binn.  355. 
6  Pick.  194.  But  see  Kean  v.  Rice,  12  S.  A  R. 
20a. 

7.  The  court  of  appeals  of  Virginia  will  con- 
sider whether  a  mandate  issued  by  the  su- 
preme court  of  the  United  States,  directing  it  to 
enter  a  judgment  reversing  one  which  it  hereto- 
fore pronounced,  be  authorized  by  the  constitution 
or  not ;  and,  being  of  opinion  that  such  mandate 
is  not  BO  authorized,  will  disobey  it.  Hunter  v. 
Martin,  4  Munf.  1.     See  Courts,  9^. 

6.  An  individual  has  no  right  to  complain  that 
a  law  is  unconstitutional,  afler  he  has  endeavored 
to  take  the  benefit  of  it  to  the  injury  of  others. 
Hansford  v.  Barbour,  3  Marsh.^lS. 

9.  A  pjaintiff  who  has  had  an  execution  issued, 
and  indorsed  under  the  act  authorizing  lands  to  be 
sold  on  a  credit  of  one  year,  and  who  has,  by  his 
agent,  bid  at  the  sale,  cannot  object  to  the  consti- 
tutionality of  the  act.  Bameit  v.  Barbour,  1  Litt. 
396.    3  Monr.  426.    5  Monr.  96. 

10.  The  defendant  in  an  execution  cannot  ob- 
ject that  the  laws.allowing  propertv  to  be  sold  on 
credit  are  unconstitutional.  Small  v.  Hodgen,  1 
£iitt.  17.    See  Barks,  ^lc.  6.  Comprom]8e,5. 

11.  Nor  can  a  purchaser  under  an  execution 
sustain  a  motion  to  quash  the  sale  on  this  ground. 
Rudd  v.  Schlatter,  1  Litt.  19. 


246.    Den  v.  Foy,  1  Murph.  58.    Crenshaw  v.  Slate 

quel,  2  Yeates,  493.    Stoddart  v.  Smith,  5  Binn.  I      \%  Under  that  clause  of  the  constitution  of  tha 
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United  States  which  prohibits  the  atates  from  pass- 
ing any  "  law  impairing  the  obligation  of  con- 
tracts,' it  is  held  tiiat  contracts  executed,  as  well 
as  executory,  are  included ;  also  conveyances  of 
land,  public  grants  fVom  a  state  to  corporations  or 
individuals,  grants  and  charters  in  existence  when 
the  constitution  was  adopted,  even  those  existing 
before  the  revolution,  and  compacts  between  the 
different  states  themselves.  6  Cranch,  137.  9 
Cranch,52.  2  Hayw.  310.  374.  4  Wheat  641. 
651.  8  Wheat.  1.  4  Gill  &  Johns.  1. 
See  Compact  between  States. 

13.  This  clause  in  the  constitution  does  not  ex- 
tend to  a  state  law  enacted  before  the  constitution 
commenced  its  operation,  (viz.  the  first  Wednes- 
day in  March,  1789,)  though  such  law  operate  on 
rights  of  property  vested  before  that  time.  Otc§ng* 
V.  Speed,  5  Wheat.  420. 

14.  The  prohibition  against  states  making  any 
law  impairing  the  obligation  of  contracts  does  not 
extend  to  paper  money  ,^or  tender  laws,  because 
these  subjects  are  expressly  provided  for;  nor  is 
it  to  be  limited  to  suspension  laws.  Per  Marshall, 
C.  J.  4  Wheat.  204.  205.  Per  Parker,  C.  J.  13 
Mass.  17.     See  9  Mass.  363. 

15f  There  is  nothing  in  the  constitution  of  the 
United  States  which  forbids  congress  to  pass  laws 
impairing  the  obligation  of  contracts.  Evans  v. 
Eaton,  Peters  C.  C.  322. 

16.  The  "  obligation  "  of  a  contract  is  the  law 
that  binds  the  party  to  perform  his  undertaking. 
Per  Marshall,  C.  J.  4  Wheat.  197.  The  obligation 
of  a  coDtract  consists  in  the  power  and  efficacy  of 
the  law  which  applies  to  and  enforces  performance 
of  the  contract,  or  the  payment  of  an  equivalent 
for  non-performance.  The  obligation  does  not  in- 
here and  subsist  in  the  contract  itself,  propria 
vigore,  but  in  the  law  applicable  to  the  contract. 
Per  Trimble,  J.  12  Wheat.  318.  See  also  BUdr  v. 
WiUiams,  4  Litt.  34.  Lapsley  v.  BrashearSf  4  Litt.  47. 

17.  The  constitution  refers  to  and  preserves  the 
legal,  not  the  moral,  obligation  of  a  contract.  Per 
Marshall,  C.  J.  12  Wheat.  337.  And  a  majority 
of  the  judges  of  the  supreme  court  of  the  United 
States  held  that  the  obligation  of  contracts,  in- 
tended by  the  constitution,  is  not  the  universal 
law  of  civilized  nations,  any  more  than  the  moral 
law }  but  that  it  is  the  obligation  which  results 
from  the  laws  of  the  state  in  which  the  contract 
is  made.     Ogden  v.  SaunderSf  12  Wheat.  213. 

18.  The  law  allowing  a  landlord  to  distrain  for 
double  rent,  where  the  tenant  holds  over  after  no- 
tice to  quit,  is  not  unconstitutional ;  for,  b^  con- 
tinuing in  possession,  the  tenant  makes  it  his  con- 
tract.    Talvande  v.  Cripps,  3  M'Cord,  147. 

19.  A  8tated>ankrupt  or  insolvent  law  which  dis- 
charges a  debtor  from  all  liability  for  anv  debt  con- 
tracted before  such  law  was  passed,  on  his  surren- 
dering his  property  in  the  manner  it  prescribes,  is 
void,  as  it  impairs^he  obligation  of  the  contract. 
Sturges  V.  Crowninshidd,  4  Wheat.  122.  Board- 
man  V.  De  Forest  J  5  Conn.  1.  Farmers^  ^.  Bankf 
V.  SmUhy  6  Wheat.  131  — reversing  the  judgment  in 
3  S.  &  R.  63.  RooseoeU  v.  Cebray  17  Johns.  108. 
Kimberly  v.  Ely,  6  Pick.  451.  Betts  v.  Bagley, 
12  Pick.  572.  SmttA  v.  Jfeiuf,  3  Conn.  253.  Ham- 
mett  V.  Anderson,  3  Conn.  304.  Midbury  y.  Hop- 
kins, 3  Conn.  472.  Hempstead  v.  Reed,  6  Conn. 
480.     Hinckley  v.  Marean,  3  Mason,  88. 

20.  Mter,  of  such  law,  if  it  thus  provide  for  th§ 
discharge  of  a  debtor  iVom  liability  for  debts  con- 
tracted afler  the  passing  of  the  law:  Ogden  v. 
Saunders,  12  Wheat.  213.  Shaw  v.  Bobbins,  12 
Wheat.  369.  Blanckard  v.  Russell,  13  Mass.  16. 
Walsh  V.  Farrand,  13  Mass.  19.  •  Hicks  v.  Hatch- 
kiss,  7  Johns.  Ch.  297.  Mather  v.  Bush,  16  Johns. 
233.  Baker  v.  Wheaton,  5  Mass.  509.  Smith  v. 
Parsons,  1  Ham.  236. 


21.  But  a  certificate  of  disohafoe  vnder 
law  does  not  bar  an  action  brought  oy  a  citisen  of 
another  state  in  the  courts  of  the  United  States,  or 
of  any  other  state  than  that  in  which  the  discharge 
was  obtained,  if  there  be  no  provision  in  the 
original  contract  that  it  is  to  be  performed  in  the 
state  where  the  debtor  obtains  his  discharge.  Og- 
den V.  Saunders,  12  Wheat.  213.  Boyle  v.  Zachari^j 
6  Pet.  348.  J^ofton  v.  Cook,  9  Conn.  314.  Wood- 
bridge  V.  Wright,  3  Conn.  523.  Bradford  v.  Far- 
rand,  13  Mass.  18.  Prentiss  v.  Savage,  13  Mass. 
20.  McMillan  v.MJ^eiU,  4  Whetii.  209,  Hicks  v. 
Hotchkiss,  7  Johns.  Ch.  297.  '  Agnew  v.  PlaU,  15 
Pick.  417.  Braynard  v.  MarshaU,  8  Pick.  194. 
Per  Parsons,  C.  J.  5  Mass.  511 .     Proctor  v.  Moore^ 

1  Mass.  198.  Watson  v.  Bourne,  10  Mass.  337. 
Mason  v.  Wash,  1  Breese,  16.  Vanuxem  v.  Hade" 
hursts,  1  South.  192.  Olden  v.  Hallet,  2  South. 
466.  Frey  v.  Kirk^  4  Gill  &  Johns.  509.  See  Ad- 
amM  v.  Storey y  Paine,  79.  Hale  v.  Ross,  2  Pen. 
808.    Pugh  V.  Bussel,  2  Blackf.  366. 

22.  A  state  law  which  exempts  the  person  of  a 
debtor  from  being  imprisoned  for  non-payment, 
does  not  impair  the  obligation  of  the  contract, 
thouffh,  at  the  time  it  was  entered  into,  he  was  fay 
law  liable  to  such  imprisonment.  Sturges  v. 
Crouminshidd,  4  Wheat.  122.  Mason  v.  HaiU,  12 
Wheat.  370.    See  Post,  126. 127. 

*  23.  It  was  originally  held  by  Washington,  J., 
that  the  exercise,  by  the  states,  of  the  power  to 
pass  a  bankrupt  law,  was  prohibited  by  the  grant 
of  the  power  to  congress  to  pass  uniform  bank- 

pt  laws.     Golden  v.  Prince,  3  Wash.   C.   C. 

3. 

24.  The  legislature  of  Georgia  authorized  the 
sale  of  a  tract  of  wild  land  belonging  to  the  state, 
and  a  grant  thereof  was  made  by  letters  patent,  in 
pursuance  of  that  authority,  to  the  Greorgia  Com- 
pany. A  succeeding  legislature  declared  the 
former  act  to  be  void.  Held  that  the  former  act 
could  not  be  constitutionally  repealed,  so  as  to 
rescind  a  sale  made  under  it.  FUteher  v.  Peck,  6 
Cranch,  87.  Ses  1  Pick.  224.  2  Greenl.  213.  2 
Pet.  657.    5  Hayw.  106.    1  N.  &  M.  401. 

See  Chvucb,  7. 10 — 14. 

25.  It  is  said  by  Huger,  J.  that,  between  17^5  and 
1809,  the  legislature  of  South  Carolina  was  uncon- 
trolled, and  that  what  could  be  enacted  by  one 
legislature  could  be  repealed  by  a  succeeding  one. 

2  M'Cord,  359.  360. 

26.  The  supreme,  court  of  North  Carolina  de- 
clared unconstitutional  and  void  an  act  of  the  legis- 
lature repealing  a  grant  of  land  to  the  uni  versityin 
that  state.  Universiiy  v.  Fay,  2  Hayw.  310.  374. 
Den  V.  Fay,  1  Murph.  58.  See  T%oma»  v.  Darnel, 
2  M'Cord,  354. 

27.  The  rights  legally  vested  in  any  corporation 
cannot  be  controlled  or  destroyed  by  any  subse- 
quent statute,  jinless  power  for  that  purpose  be 
reserved  to  the  legislature  in  the  act  of  incorpora- 
tion. Per  Parsons,  C.  J.  Wales  v.  Stetson,  9 
Mass.  146.  And  this  rule  applies  as  well  to  i|pplied, 
as  to  express,  powers  of  a  corporation.  Peej^  v. 
Manhattan  Company,  9  Wgpd.  351. 

1^.  An  act  incorporating  a  turnpike  companj 
required  that  a  toU-ooard  should  be  erected  con- 
taining the  rates  of  toll  printed  in  large  or  capital 
letters,  and  a  board  was  erected  on  whieh  the 
rates  were  printed  in  large,  bat  not  in  capital,  letr 
ters.  By  a  subsequent  statute  it  was  enacted  that 
no  turnpike  corporation  should  be  entitled  to  de* 
mand  toll,  unless  there  were  a  toll-board,  at  the 
toll-gates,  with  the  rates  of  toll  legibly  printed  in 
capital  letters.  In  an  action  for  torciblv  passing 
a  toll-gate  without  paying  toll,  it  was  held  that  if 
the  latter  statute  had  changed  the  law,  yet  it  fur- 
nished no  defence  to  the  action,  as  the  act  of  in- 
corporation must  prevail  against  the  subsequenl 
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sUtate.  Mehols  v.  Bertram^  3  Pick.  342.  S.  P. 
Dvrhy  Turnpike  Co.  v.  Parksj  10  Conn.  522. 
'  29.  A  statute  aathorizing  certain  penons  to  pass 
over  a  turnpike  road  without  paying  toll,  who 
were  not  exempted  by  the  act  incorporating  the 
turnpike  conipany,  is  void,  if  not  accepted  by  the 
company.     Pingry  v.  Washburn^  1  Aik.  264. 

30.  An  act  of  the  legislature  of  I<(^w  Jersey, 
declaring  that  certain  lands,  purchased  for  the  use 
of  Indians,  in  consideration  of  their  relinquishing 
their  claim  to  other  lands,  should  forever  be  ex- 
empt from  taxation,  and  unalienable  by  the  Indians 
without  legislative  authority, was  held  to  form  a  con- 

«  tract,  the  obligation  of  which  could  not  be  impaired 
by  a  subsequent  act  of  the  legislature,  though  the 
lands  to  which  the  privilege  was  attached,  were 
afterwards  sold  by  the  Indians,  with  the  assent  of 
the  state,  to  other  persons.  JYino  Jersey  y.  Wilson^ 
7  Cranch,  164.  S.  P.  Hardy  v.  Waltkam,  7  Pick. 
110.  Atwaler  v.  Woodbridge^  6  Conn.  223.  Os- 
borne V.  Humphrey,  7  Conn.  335.  Landon  y.  Utek- 
field,  11  Conn.  251. 

31.  Where,  in  a  statute  dividing  a  town  and  in- 
corporating a  new  one,  it  was  enacted  that  the 
latter  should  b^  held  to  pay  its  proportion  towards 
the  support  of  paupers  then  on  expense  in  the  old 
town,  a  subsequent  statute,  exonerating  the  new 
town  from  this  liability,  was  held  to  be  unconsti- 
tutional, as  it  impaired  the  obli^tion  of  the  con- 
tract created  by  tne  act  of  division  and  incorpora- 
tion.    Bowdoinkam  y.  Riehmondj  6  Oreenl.  112. 

32.  An  act  of  the  legislature  of  Vermont,  re- 
leasinjgr  the  body  of  a  debtor  from  imprisonment, 
and  directing  tliat  the  bond  which  he  had  giyen  to 
the  sberiiF.  ror  the  prison  liberties,  and  which  the 
sheriff  had  assigned  to  the  creditor,  should  be  dis- 
charged, was  held  to  be  yoid.  Starr  y.  Robinwn, 
1  Clup.  257. 

33.  Statutes  of  limitations,  which  do  not  allow 
a  reasonable  time  after  the  passing  thereof  for 
the  commencement  of  suits  on  existing  causes  of 
action,  are  unconstitutional.  Call  v.  HeLggery  8 
Mass.  430.  Proprietors  of  Kennebec  Purcnase  y. 
Laboree,  2  Oreenl.  2d4.  Society  v.  Wheeler,  2  Gal- 
lis.  141.  Per  Marshall,  C.  J.  4  Wheat.  207.  See 
3  Pet  290.     Blackford  y.  Peltier,  l.Blackf.  36. 

34.  So  of  a  statute  which  directed  that  any  court 
rendering  judgment  against  a  debtor,  between 
December  31st,  1812,  and  February  Ist,  1814, 
should  stay  execution  until  the  first  term  of  the 
court  after  the  latter  day,  on  the  defendant's  giy- 
ing  two  freeholders  as  sureties  for  the  debt  Crit- 
tenden  y.  Jones,  1  Car.  Law  Repos.  385.  See  Berry 
y.  Haines,  2  Car.  Law  Repos.  428. 

35.  So  of  a  statute  which  directed  that,  upon 
any  judgment  thereafter  to  be  obtained,  execution 
should  not  issue  until  two  years  haye  expired, 
unless  the  plaintiff  shall  indorse  on  the  execution 
that  the  officer  shall  and  may  reeeiye,  in  satisfkc- 
tion  thereof,  notes  on  certain  specified  banks. 
Townsend  y.  Townsend,  Peck,  1. 

36.  So  of  a  statute,  passed  after  a  contract  is 
Made,  extending  the  term  of  repleyin  on  a  judg- 
ment rendered  on  such  contract.  JIfKinney  y. 
Carroll,  5  Monr.  98.  Grayson  y.  Lilly,  7  Monr. 
11.  LaptUy  y.  Brashears,  4  Litt  53.  Blair  y. 
fraUmns,  4  Litt.  34. 

37.  So  of  a  statute  directing  sales,  under  decrees 
in  chancerj,  on  a  longer  credit  than  at  the  date  of 
the  rontract    January  v.  January,  7  Monr.  544. 

38.  The  repeal  of  the  Kentucky  statute  of 
1820,  concerning  occupying  claimants,  after  judg- 
ment, and  before  the  commissioners'  report  had 
been  acted  on,  did  not  take  away  the  power  of 
the  court  to  render  judgment  under  the  provisions 
of  that  statute.     Fisher  y.  CoekeriU,  5  Monr.  10^^ 

39.  Where  a  party  brought  his  action  befoi> 
the  passing  of   the  occupying  claimant  law  ^ 


1797,  he  bad  a  constitutional  right  to  haye  the 
cause  decided  upon  the  rules  of  law  and  equity 
existing  when\he  suit  was  commenced.  Johnson 
y.  Rotund,  Pr.  Deo.  90.    5ee  5  Monr.  129. 140. 

40.  Where  it  was  stipulated, '  in  a    mortgage 

given  before  the  passing  of  the  relief  laws,  tl^t 
le  mortgagee  might  sell  the  estate  for  ready 
money,  on  oreach  of  the  condition,  he  was  held 
entitled  to  a  decree  for  a  sale  for  ready  money, 
though  he  did  not  make  application  therefor  till 
after  those  laws  were  enacted.  Pool  y.  Youngs  7 
Monr.  588. 

41.  But  the  Georgia  statute  **  to  alleviate  the 
condition  of  debtors,  and  afford  them  temporary 
relief,"  which  ^enacted  that  the  courts  should  not 
<'  issue  out  any  ciyii  process,  or  try  any  civil  case, 
except  for  the  trial  of  the  right  of  property  real 
and  personal,"  for  a  definite  period,  was  held  not  to 
impair  the  obligation  of  contracts,  nor  take  away 
the  trial  by  jury.     ChimbtUl  v.  Boss,  Charlt.  175. 

42.  The  Alabama  statute  of  1821,  which  pro- 
vided that  if  any  incorporated  bank  should  not, 
after  six  months  from  the  passing  of  said  statute, 
make  regular  specie  payments^  its  charter  should 
be  forfeited,  was  held  to  be  void  as  to  preexisting 
banks,  as  it  annexed  a  cause  of  forfeiture  not  con- 
tained in  the  act  incorporating  them,  and  without 
the  consent  of  the  members  of  the  corporation. 
Suae  y.  Tombeekbee  Bank,  2  Stew.  30. 

43.  Where  a  town,  that  held  lands  by  grant  for 
the  use  of  schools  therein,  desired  to  sell  the 
lands,  and  procured  an  act  incorporating  certain 
persons  as  trustees,- and  authorizing  them  to  sell 
the  lands  and  put  the  proceeds  at  use,  applying  the 
interest  to  the  support  of  schoc^,  and  empowering 
them  to  fill  yacancies  in  their  own  board,  this 
was  held  to  constitute  a  contract ;  and  a  subse- 
quent statute,  authorizing  the  town  to  choose  new 
trustees,  and  directing  me  former  trustees  to  de- 
liver the  property  to  them,  was  held  to  be  uncon- 
stitutional and  void.  Trustees,  ^.  y.  Bradbury, 
2  Fairf  118.  See  also  JTorris  y.  Trustees  of  A^ 
ingdon  Academy,  7  Gill  6l  Johns.  7. 

See  Colleges,  8 — 22. 

44.  A  company  was  incorporated  for  the  purpose 
of  making  a  turnpike  road;  books  were  opened 
by  the  commissioners  appointed  to  take  subscrip- 
tions for  stock,  at  two  different  places  ;  but  suffi- 
cient subscriptions  were  not  obtained  to  authorize 
the  granting  of  a  charter.  An  additional  statute 
was  passed,  which  diyided  the  contemplated  road 
into  two  parts,  and  authorized  the  granting  of  two 
charters,  and  provided  that  those  who  had  sub- 
scribed for  stock  at  one  place  should.be  members 
of  one  of  the  companies,  and  those  who  had  sub- 
scribed at  the  other  pIao^  should  be  members  of 
the  other  company.  The  last  act  was  held,  to  be 
unconstitutional  and  yoid,  as  to  stockholders  who 
had  not  agreed  to  it.  Indiana  andEbensburg 
Turnpike  Road  Company  y.  Phillips^  2  Penn- 
syl.  184. 

45.  The  charter  of  any  corporate  body  may  be 
altered,  in  its  most  essential  features,  bj  the  legis- 
latuce,  if  the  alteration- be  agreed  to  either  before 
or  after  the  passage  of  the  statute  making  the 
alterations.  Per  Rogers,  J.  1  Rawle»  190.  8.  P. 
Commissioners  y.  Jarvis,  1  Monr.  5. 

46.  Where  bail  are  absolutely  fixed,  the  judg- 
ment creditor's  right  to  his  debt  from  th»  bail  is  a 
yested  rij^ht,  of  which  no  subsequent  legislature 
can  deprive  him.  Lewis  y.  Brackenridge,  1 
Blackf.  220. 

47.  The  yarious  statutes  of  Tennessee,  directing 
the  school  lands  to  be  sold,  and  the  proceeds  to 
be  applied  to  the'  purposes  of  education  generally 
throughout  the  sUte,  violate  the  compact  with 
congreUi  impair  the  obligation  of  the  contract,  and 
^re  void.    Lowry  y.  Francis^  2  Terg.  534. 
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46.  Where,  by  a  patent*  a  tract  of  land  was 
granted  to  A,  including  a  river  not  navigable, 
without  anjr  reservation,  or  any  r^triction  in  the 
ase  of  the  river,  it  was  held  that  subsequent  stat- 
utes, which  required  A  to  alter  his  dams  on  the 
river,  so  as  to  let  salmon  pass  up,  impaired  the 
obligation  of  the  contract  contained  in  the  pat- 
ent, and  were  void.  PeopU  v.  PUutj  17  Johns. 
196. 

49.  When  a  sum  of  money  is  awarded  to  an 
iiyiividual,  by  verdict  of  a  jurv  duly  confirmed, 
for  damages  sustained  by  him  by  a  road  or  street 
over  his  land,  he  acquires  a  vested  right  to  it, 
which  cannot  be  defeated  by  discontinuing  the 
proceedings.  Hawkins  v.  TruM^tM  qf  RoeheM^ 
Ur,  1  Wend.  53.  S.  P.  90  Johns.  269.  See  Ac- 
Tioirs,  969. 

50.  The  corporation  of  the  city  of  New  York 
conveyed  land  for  a  church  and  cemetery,  with  a 
covenant  for  quiet  enjoyment,  and  afterwards,  in 
pursuance  of  a  power  conferred  by  the  legislature, 
passed  a  law  prohibiting  the  use  of  the  land  as  a 
cemetery.  Held  that  tms  was  not  a  breach,  but  a 
repeal,  of  the  covenant;  a  corporation  having  no 
power,  as  a  party,  to  make,  a  contract  which 
should  control  its  legislative  authority  and  duties. 
Briek  Pretbyitrian  Tjkurek  v.  MmyOTf  ^.  ofj^ew 
York,  5  Cow.  538.    Seeal§o6  Wheat.  593. 

51 .  So  a  by-law  of  the  same  corporation,  author- 
ised by  an  act  of  the  legislature,  prohibithig  inter- 
ments in  certain  places,  was  held  valid,  although 
those  places  had  been  held  and  used  as  burial- 
places  for  more  than  a  centnry,  under  mnts  for 
that  purpose.  Coates  v.  Mayor j  ^.  of  J^ew  York, 
7  Cow.  585. 

52.  The  act  of  the  legislature,  authorizing  this 
by-law,  stands  on  the  ground  of  authority  to  make 
police  regulations,  and  is  not  unconstitutional, 
either  as  impairing  the  obligation  of  contracts,  or 
taking  private  property  for  public  uses  without 
compensation,  ui. 

•  53.  So  of  a  statute  authorizing  harbor-masters 
to  regulate  and  station  vessel*  in  the  East  and 
North  Rivers  in  the  city  of  New  York,  and  im- 
posing a  penalty  for  disobeying  their  orders, 
tIbouA  it  extends  to  wharves  oTprivaie  owners. 
FmJorbUi  v.  ^danu,  7  Cow.  349.  See  also  Baker 
V.  dtyof  BboUm,  12  Pick.  184. 

54.  The  Massachusetts  statute  of  1808,  o.  92, 
(passed  ailer  the  deoision  of  the  court,  in  BaxUr 
T.  Tiibetj  A  Mass.  361,  that  a  prisoner  in  execution 
committed  an  escape  by  entering  on  private 
estates  which  the  court  of  sessions  had  unwar- 
rantably included  within  the  jail  limits,)  which 
enacted  XhaX  '*  no  person,  having  given  bond,  &c., 
shall  be  considered  as  having  committed  any  man- 
ner of  escape  in  consequebce  of  having  entered 
upon  any  private  estate,  &c.,  within  the  limitB  of 
a  Jail  yard  assigned,  &c.,"  was  held  by  a  majority 
of  the  court  not  to  be  unconstitntionu,  even  as  to 
its  operation  on  bonds  previously  forfeited.  WaUer 
V.  Baeon^  8  Mass.  468.  Pattermm  v.  PkUbrook,  9 
Mass.  151.  Locke  v^  Dane.  9  Mass.  360.  But 
see  Woart  v.  Winniek,  3  N.  Hamp.  480.  Daeh  v. 
Van  Kteekf  7  Johns.  477.- 

55.  Although  a  legislature  enact  that  he  who 
shall  hold  the  office  of  a  subaltern,  or  office  of 
higher  rank,  shall  be  exempted  from  militia  duty, 
yet  such  exemption  may  be  revoked  by  a  subae- 

auent  statute  after  such  office  has  been  held,  and 
le  holder  been  honorably  discharged.     Common-' 
toealtk  V.  Bird,  12  Mass.  443. 

56.  A  statute  establishing  a  public  corporation  for 
public  purposes  only  (as  a  counter,  town,  citv,  &c.) 
IS  not  considered  as  a  contract;* and  the  legisla- 
ture, under  proper  limitations,  may  change,  modi- 
fy, enlarge,  or  restrain  such  corpoimtion,  securing, 
however,  the  property  for  the  i|se«  of  those  for 


whom  it  was  purchased.  Marietta  v.  Fsertiur,  4 
Ham.  427.  See  also  A  Wheat.  659.  694.  CM  v. 
i^tn^mon,  15  Mass.  197.    13  Wend.  325.  5Gieeat. 

342.      CORPORATIOK,  7. 

57.  Where  a  town  was,  by  its  charter  of  incor- 
poration, authorised  to  make  all  suph  ordinances 
as  should  be  consistent  with  the  constitution  and 
laws  of  the  state,  and  passed  an  ordinance  of  that 
character,  it  was  held  that  a  subsequent  geDeral 
statute,  passed  by  the  legislature,  might  constitu- 
tionally annul  such  ordinance.  4  Ham.  427.  See 
also  CoaUe  v.  Mayor ^ifC.  ofJfew  York,  7  Cow.  585. 

58.  The  clause  of  the  Kentucky  sUtute  of  1820, 
respecting  occopyiuf  claimants,  destroying  the 
right  of  the  successful  claimant  under  the  statute 
of  1812,  to  compel  the  occupant  to  buy  the  land, 
or  of  the  occupant  to  take  it  at  the  appraisal  of  com- 
missioners, was  held  not  to  be  unconstitutional. 
Fisher  V.  CockerUl,  5  Monr.  122. 

59.  The  Kentucky  statute,  which  limited  sctions 
on  a  claim  cf  freedom  by  persons  held  in  slavery,  to 
two  years  aAer.  the  passing  of  the  statute,  was  held 
not  to  be  repugnant  to  the  constitution  of  that 
state  or  of  the  United  Sutes.  Amy  v.  Smith,  1 
Litt.  326. 

60.  Recording  acts,  passed  by  state  legislatures, 
by  which  an  elder  grantee  is  postponed  to  a 
yonnfler,  if  the  prior  &ed  is  not  recorded  within 
a  limited  time,  do  not  impair  the  obligation  of 
contracts,  whether  the  deed  is  dated  before  or 
after  the  passing  of  such  acts.  Jaekoon  v.  JLasi- 
phire,  3  Pet  280. 

61.  The  New  York  statute  of  lAarch  24, 1797, 
''  to  settle  disputes  concerning  the  titles  to  lands 
in  the  county  of  Onondaga,'^  did  not  impair  the 
obligation  of  the  contract  contained  in  patents  of 
those  lands,  granted  by  the  state,  ib. 

^,  The  Pennsylvania  statute  of  March  29, 
1819,  supplementary  to  the  statute  of  April  2, 
1811,  incorporating  the  Union  Canal  Company, 
does  not  impsir  Uie  ebligcHon  of  any  contract. 
EkreiueUer  v.  Union  Canal  Company,  1  Rawle, 
181. 

63.  Nor  does  the  ordinance  of  the  couneils  of 
Philadelphia,  reducing  the  salary  of  the  mayor 
after  the  commencement  of  his  term  of  service. 
Commoawealik  v.  Baeon,  6  S.  &  R.  322. 

64.  The  sUtute  of  February,  1834,  which  takes 
away  the  preference  given,  by  a  former  statute,  to 
judgments,  in  the  order  of  paying  the  debts  of 
persons  deceased,  is  not  unconstitutional  in  its 
application  to  judgments  rendered  between  the 
dates  of  the  two  statutes.  Deiehman's  appeal^ 
2  Whart.  395. 

65.  A  majority  of  the  supreme  court  of  Ala- 
bama, held  that  the  statute  of  1821,  conferring  a 
military  title,  and  settling  an  annuity  for  life,  on 
Samuel  Dide,  for  services  rendereo  and^  losses 
sustained  in  the  Creek  war,  created  no  obligation 
or  contract  on  the  part  of  the  state,  and  vesM  no 
interest  in  the  annuity,  until  paid,  and  therefore 
that  said  staUlte  was  constitutionally  repealed  by 
the  SUtute  of  1823.  Dale y,  T%e  €hfvernor,3  Stew. 
387. 

66.  As  no  express  authority  to  exercise  banking 
powers  was  conferred  on  the  St.  Stephen's  Steam- 
boat Company,  by  its  charter,  a  subsequent  statute 
was  held  to  oe  constitutional,  which  enacted  that 
so  much  of  said  charter  <<  as  might  by  construction 
seem  to  authorise  said  company,  or  its  agents,  to 
issue  any  tickets,  orders,  biUs,  or  promissorv 
notes,"  M  repealed  and  made  void.  Siate  v.  Stet' 
bias,  1  Stew.  299.    See  Ante,  27. 

67.  The  Kentucky  statute  making  obligations 
assignable,  which  were  previously  executed,  is 
constitutional.    Ford  v.  Hale,  1  Monr.  24. 

See  Bakks  akd  BairKiHe,  64.  67.  68.  76.  211 
Bridoxs,  40.  46--50. 
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in.  Ez  past  facto  and  rttrospective  Laws. 

m 

66.  By  the  coiMtitntion  of  the  United  States, 
tonfpeaa  and  the  state  legislatures  are  prohibited 
from  passing  any  sx  post  facto  law.  Such  law  is 
noi  synonymoos  with  a  retrospectiTe  law,  but  has 
a  technioal  meaning,  and  is  confined  to  criminal 
cases ; '  to  legislative  sets,  which  make  an  act 
punishable  as  a  crime  or  offence,  which  was  not 
so  when  committed ;  or  which  enhance  the  punish- 
aent  or  penalty  of  an  offence,  after  it  is  commit- 
ted. Colder  v.  Btdl,  3  Dall.  386.  2  Root,  350. 
a  P.* 9  Pick.  170.  9  Mass.  d63J|||3  N.  Hamp. 
475.  5  Monr.  133.  7  Johns.  488.  8  Pfct.  110. 
]  Blackf^  196.  6  Binn.  271.  1  J.  J.  Marsh.  563. 
See  opinion  of  Johnson,  J.  2  Pet  681.  et  seq, 

69.  Every  ex  post  facio  law  must  necessarily  be 
retrospective;  but  every  retrospective  law  is  not 
an  ez  post  facto  law.    Per  Chase,  J.  3  Dall.  391. 

70.  The  Massachusetts  sUtute  of  1817,  e.  176, 
provided  that  when  any  person,  who  should  be 
convicted  of  certain  ofiences,  of  which  the  punish- 
ment was  confinement,  &c.,  had  been  before  sen- 
tenced toi^ike  punishment,  he  should  be  sentenced 
to  solitary  confinement,  &c.,  in  addition  to  the 
punishment  by  law  prescribed  for  the  ofi^nce  for 
which  he  should  be  fast  tried ;  and  that  when  the 
former  conviction,  &c.,  should  not  be  known,  at 
the  time  of  the  subsequent  indictment  and  trial,  he 
in^ht  afterwards  be  brought  into  court  to  receive 
the  additional  sentence.  Held  that  this  was  not 
9B  ex  post  facto  law,  when  applied  to  a  case  in 
which  the  second  oflSsnce  was  committed  after  the 
passing  of  the  statute.  Ross's  ease^  2  Pick.  165. 
See  PeopU  v.  Bvder^  3  Cow.  347.  AUter^  where 
the  offence  was  committed  before  the  statute  was 
passed.     Riley's  case,  2  Pick.  172. 

7J.  By  a  statute  of  Indiana,  the  punishment  of 
perjury  was  changed  firom  whipping  to  imprison- 
nt.    Held  that  a  prisoner,  who  committed  per- 


jurv  before  the  change  in  the  law,  might  never- 
tbewM  be  punished  by  imprisonment ;  the  statute 
not  being  an  ex  post  facto  law.  Strong  v.  State, 
1  Blackf  193. 

72.  A  statute  creating  a  new  court,  or  giving 
jurisdiction  to  an  existing  court,  to  try  offences 
previously  committed,  is  not  ex  post  facto.  Com- 
momwealA  v.  PkOlips,  11  Pick.  S». 

73.  The  legislature  may  constitutionally  impose 
«i  collectors  of  taxes,  who  fail  'to  pav  over  mon- 
eys collected  by  them  at  the  prescribed  times,  a 
hij^her  rate  of  interest  than  that  generally  esta- 
blished. This  is  not  in  the  nature  of  a  penalty. 
Stale  V.  Harrison^  Harper,  88. 

74.  The  constitution  of  the  United  States  does 
not  prohibit  the  states  from  passing  retrospective 
laws  generally,  but  only  ex  post  facto  laws.  Wat' 
son  V.  Mercer^  8  Pet.  110.  Bennstt  v.  Boggs, 
1  Bald.  74.  SaUerlee  v.  Matthewson,  2  Pet.  414. 
Hence  the  ^preme  court  of  the  United  States 
cannot  pronounce  an  act  of  a  state  legislature  to 
be  void,  as  contrary  to  that  constitution,  merely 
because  such  act  divests  antecedent  vested  rights 
of  property,  ib.  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420. 

75.  The  23d  article  of  the  New  Hampshire  bill 
of  rights  declares' that  retrospective  laws  are  in- 
jurious, oppressive,  and  unjust,  and  ou^ht  not  to 
he  made.  Within  the  intent  and  meaning  of  this 
article,  every  s^ute -which  takes  away  or  xmpain 
vested  rights  JRiuired  under  existing  laws,  or 
creates  a  new  oMigation,  imposes  a  *new  duty, 
or  attaches  a  new  disability,  in  respect  to  trahaac- 
tions  already  pest,  musim  deemed  retrospective. 
Per  Story,  J.  2  Gallis.  139.  See  also  5  Terg.  320. 
Jfelson  V.  Allen,  1  Terg.  360. 

76.  The  New  Hampshire  sUtute  of  1805,  allow, 
ing  to  ttnants  the  value  of.  improvements,  Ac.,  on 


recoveries  against  them,  so  far  as  it  applies  to 
past  improvements,  is  unconstitutional.  Society 
V.  Wheeler,  2  Gallis.  105.  S.'P.  J^eison  v.  MUn, 
1  Terg.  360.  See  6  Mass.  309.  Broion  v.  Storm, 
4  Verm.  37.     BHstoe  v.  Eiaans,  2  Overt  341. 

1  Blackf.  374. 

77.  A  repeal  of  the  statute  of  limitations  is  void, 
so  far  as  it  respects  claims  already  barred.  Woart 
V.  Winnkk,  3  N.  Hamp.  473. 

78.  So  of  a  resolve  commanding  a  judge  of  pro* 
bate  to  take  an  administration  bond  in  a  mode  dif- 
fei^nt  from  that  prescribed  by  the  general  laws  of 
the  state.    Ez  parte  Picquet,  5  Pick.  65. 

79.  So  of  a  resojve  authorizing  a  particular 
creditor  to  bring  a  suit  notwithstanding  his  claim 
is  barred  by  the  statute  of  limitations,  and  sus- 
pending that  statute  in  the  particular  case.  Holdtn 
V.  Jasnes,  11  Mass.  396.    S.  P.  Bradford  v.  Brooks, 

2  Aik.  284.    Lewis  v.  Webh,  3  Greenl.  326. 

■80.  The  legislature  of  New  Hampshire  cannot 
authorise  a  guardian  of  minors,  by  a  special  act  or 
resolve,  to  make  a  valid  conveyance  of  the  real 
esUte  of  his  wards.  4  N.  Hamp.  572-^574.  See 
Post,  VIII. 

81.  The  repeal  of  the  New  Hampshire  militia 
law,  which  gave  a  penalty  incurred  under  it  to  an 
individual,  was  held  not  to  take  away  such  indi- 
vidual's right  to  a  penalty  previously  incurred 
Dvw  V.  ^orrU,  4  N.  Hamp.  16.    See  2  Har.  &  J 
41.    9Gieenl.  56.      . 

82.  It  is  a  principle  of  universal  jurisprudence, 
that  laws,  civil  or  criminal,  must  be  prospective, 
and  cannot  have  a  retroactive  effect.  And  an  act 
of  the  legislature  is  not  to  be  construed  to  operate 
retrospectively,  so  as  to  take  away  a  vested  right. 
Per  Kent,  C.  J.  Dash  v.  VankUek,  7  Johns.  477. 
&0  3  Dall.  391.  397.    2  Gallis.  139. 

83.  Hence  a  statute,  passed  after  a  suit  was 
commenced  against  a  sher^  for  an  escape,  declar- 
ing that  the  law,  which  was  in  force  when  the 
party,  who  was  enlarged  by  the  sheriff,  was  com- 
mitted, shauld  not  be  construed  so  as  to  charge 
sheriffs,  &c.,  was  decided  to  be  void.  7  Johns. 
477.  See  Fisher  y.  CockeriU,  5  Monr.  122. 
Lewis  V.  Brackenridge,  I  Blackf.  220.    2  Chip.  88. 

See  Baxks  and  Bankiro,  63.  76.  Collector, 
J 3.  Advahcemeht,  33.  3  Dall.  277.  Bedford  v. 
Shilling,  4  S.  dt  R.  401.  Ogle  v.  Somerset,  fye. 
Tum^e  Company,  13  S.  &  R.  256^    1  Bay,  179.. 

84.  A  statute  limiting  the  time  of  bringing  writs 
of  error  was  construed  to  apply  to  such  judgments 
only  as  had  been  subsequently-rendered,  natkins 
V.  Haight,  18  Johns.  1£%. 

85.  Where  a  statute  provided  that  **  whenever 
any  action  shall  be  brought  to  recover  a  penalty," 
&c.,  if,  on  the  trial,  titie  to  land  shall  be  in  dispute, 
and  a  record  thereof  made,  an  appeal  shall  be 
allowed,  it  was  held  that  no  right  of  appeal  was 
given  by  the  statute,  in  an  sction  commenced 
before  it  was  passed,  though  the  trial  and  motion 
to  appeal  took  piece  afterwards.  Perkins  v.  Per 
kins,  7  Conn.  568. 

86.  So,  where  a  statute  provided  tbot  in  all  cases 
where  assessment  lists  had  not  been  duly  lodged 
by  the  assessors  in  the  town  clerk^s  office,  the 
taxes  which  theretofore  had  been,  or  thereafter 
should  be  laid,  might,  notwithstanding,  be  levied 
and  collected,  it  was  held  that  the  statute  could 
not  be  extended  by  construction,  so  as  to  afiect  a 
suit,  previously  commenced  against  assessors,  for 
ceasing  property  to  be  seized  on  their  collection 
warrant  to  satii^  a  tax  laid  on  a  defective  assess- 
ment list.  Thames  Manufacturing  Company  v 
Lothrop,  7  Conn.  550. 

87.  The  Pennsylvania  statute  of  March,  1815, 
was  held  not  to  operate  retrospectively  so  as  to 
k*f  the  claims  of  persons  beyond  sea,  who  had 
vgeii  cot  of  possession  twenty-one  years  prior  *'- 
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the  passing  of  that  statute.    Eakin  ▼.  Ravhj  12  S. 
&  R.  330. 

88.  A  statute  directing  a  deposition,  which  is 
not  taken  according  to  law,  to  be  read  in  the  trial 
of  a  cause,  is  unconstitutional  and  yoid.  Dupy  v. 
WUkioirtij  1  Chip.  237. 

89.  So  of  a  statute  releasing  a  debtor  imprisoned 
on  execution,  and  freeing  his  body  from  arrest  for 
a  limited  time.  Ward  v.  Sarnardf  1  Aik.  121. 
S.  P.  Keith  7.  Ware,  2  Verm.  174.  Lyman  v. 
Mower,  2  Verm.  517.  Kendall  v.  Dodge,  3  Verm. 
360. 

90.  The  Tennessee  statute  of  1827,  which  au- 
thorized the  court  to  dismi^  Indian  reservation 
cases,  when  prosecuted  for  the  use  of  another,  was 
decided  to  be  unconstitutional  and  void,  as  it  was 
intended  to  operate  on  a  few  individuals,  and  to 
destroy  their  rights.  Waliy  v.  Kennedy,  2  Yerg. 
554. 

91.  So  of  the  statute  of  1829,  creating  a  special 
court  for  trial  of  suits  commenced  by  the  Bank  of 
Tennessee  against  its  officers,  and  other  default- 
ers; the  same  being  retrospective  in  its  provis- 
ions, and  partial  in  its  operation.  Bank  of  the 
Suae  V.  Cooper,  2  Yerg.  599. 

92.  A  statute  vesting  a  certain  freehold  in  A, 
without  judgment  of  law*,  and  to  the  prejudice  of 
other  persons,  was  held  to  be  void,  as  against 
common  right  and  magna  charta.  Bowman  v. 
Middleton,  I  Bay,  252.  S.  P.  Harper,  200.  WU- 
liams  V.  Register,  Cooke,  214.  Hoke  y.  Hendet' 
son,  4  Dev.  1.  Owens  v.  Rain,  5  Hayw.  106. 
2  Pet.  658,  per  Stoiy,  J.  2  Dall.  310,  oer  Patter- 
ton,  J.  Austin  v.  Trustees,  1  Yeates,2()0.  Jack- 
son V.  Frost,  5  Cow.  346. 

93.  The  Vermont  statute  of  1794,  granting  the 
lands  in  that  state  belongingr  to  the  **  Society  for 
propagating  the  Gospel  m  Foreign  Parts,"  to  the 
towns  in  which  the  lai)|ia  lie,  is  void.  Society,  ^. 
T.  J^ew  Haven,  8  Wheat.  464. 

94.  The  Pennsylvania  statute  of  March,  1787, 
"  for  confirming  to  certain  persons,  call^  Connect- 
icut claimants,  the  lands  claimed  by  them  within 
the  county  of  Luzerne,"  &c.,  was  unconstitutional 
and  void.     VanJiorne  v.  Dorrance,  2  Dall.  304. 

96.  Where  a  statute  vested  military  bounty 
lands,  which  had  been  previously  granted,  in  an 
officer  or  soldier,  as  at  the  time  of  his  death,  thus 
constituting  him  a  stock  of  descent,  and  passing 
the  land  to  his  heirs  ex  parte  patema,  and  for 
default  of  tbem,  then  ex  parte  matema,  according 
to  the  existing  law  of  descents,  it  was  held  that 
the  legislature  could  not,  b^  a  subsequent  statute, 
divest  the  title  thus  vested  in  one  set  of  heirs,  and 
pass  it>D  the  other  set.  Jackson  v.  Lyon,  9  Cow. 
664. 

96.  It  seems  that  the  legislature  of  Massachu- 
setts has  no  authority  to  enact  that  cattle  may  go 
at  large  and  feed  in  the  highway,  without  compen- 
sation to  the  owner  of  the  soil  over  which  the  high- 
way is  laid  out.     StackpoU  v.  Healy,  16  Mass.  §d. 

97.  The  Maine  statute  of  1821,  c  62,  which 
enacts  that  in  any  action  which  has  been  or  shall 
be  brought,  to  recover  lands,  Slc.,  it  shall  not  be 
necessary  for  limiting  the  demandant  and  bar- 
ring his  riffht  of  recovery,  that  the  premises  de- 
fended shall  have  been  fenced,  &c. ;  but  it  shall  be 
8flflv:ient  if  the  possession,  Ac.,  by  the  defendant, 
or  those  under  whom  he  claims,  shall  have  been 
open,  notorious,  and  exclusive,  comporting  with 
the  ordinary  management  of  similar  estates  in  the 
occnpanc}r  of  those  who  have  title  thereunto,  or 
satisfactorily  indicative  of  such  exercise  of  owner- 
ship as  is  usual  in  the  improvement  of  a  farm  by 
its  owner,  &c.,  so  far  as  it  is  retrospective,  and 
alters  the  common  law,  is  unconstitutional,  be- 
cause it  would  impair  vested  rights.  Proprietors 
rf  Kennebec  Purchase  v.  Laboree^  2  Greepl.  275. 


98.  The  consideration,  alleged  in  a  bill  for  aa 
injunction^  for  the  promise  of  an  attorney  to  pro 
ceed  by  execution  against  the  drawer  of  the  note, 
and  make  the  amount  of  the  same,  was  the  relin- 
quishment of  a  defence  which  the  defi^ndant  at 
the  time  considered  legal  and  valid.  By  a  subse- 
quent judicial  decision  it  was  deterininea  that  the 
defence  would  not  have  been,  sustained.  But  such 
decision  shall  not  have  a  retrospective  effect,  so  u 
to  annul  an  agreement  or  settlement  made  under 
a  different  state  of  things.  Union  Bank  v.  Geary, 
5  Pet.  99.  ^ 

99.  The  iBinessee  statute,  authorizing  J.  Y. 
"  to  prosecute  a  suit  now  pending  in  the  circuit 
court,  in  the  name  of  P.  £.  and  It.  O.*,  without 
taking  out  letters  of  administration  upon  the  estate* 
of  said  P.  E.  deceased,"  was  held  to  be  unconstitu- 
tional and  void.  Officer  v.  Young,  5  Yerg.  320. 
So  was  a  statute  authorizing  the  executors  of  A 
to  revive  a  judgment  obtained  by  B,  in  his  life- 
time, against  C,  in  the  same  manner  as  if  A 
were  executor  of  B.     Tate  v.  Bell,  4  Yerg.  202. 

100.  An  act  or  resolve  of  a  legislature,  rendering 
valid  a  class  of  marriages,  which  were  previously 
void,  is  constitutional,  so  far  as  it  afiects  questions 
of  settlement  under  the  pauper  laws  for  expense! 
incurred  after  it  was  passed  Lewiston  v.  ^orth 
Yarmouth,  5  Green  1.  o6.  Goshen  v.  Stonington, 
4  Conn.  210.  .See  Peck,  267. 

fOl.  But  where  the  marriage  of  a  pauper  was 
made  valid  by  such  resolve,  it  was  decided  that  the 
derivative  settlement,  which  she  thus  acquired, 
could  not  so  operate  as  to  oblige  the  town,  thus 
newly  charged  with  her  maintenance,  to  pay  for 
her  support  before  the  passing  of  th^  resolve. 
Brunswick  v.  Litchfield,  2  Greeiu.  28. 

See  CoDifTT,  6.  14. 

102.  The  Massachusetts  statute  of  1817,  c.  186, 
section  5,  which  authorizes  towns,  that  have  in- 
cun^ed  expense  for  the  support  of  paupers,  to 
maintain  an  action  against  tbem  for  reimburse- 
ment, is  valid,  so  fkr  only  as  it  applies  to  expense* 
thus  incurred  afler  the  statute  created  the  obli-' 
gation.  Medford  v.  Learned,  16  Mass.  215.  Ses 
j2  Mass.  328,  6l  N.  Chip.  45,  that  no  action  caa 
be  maintained,  in  such  cases,  by  the  common 
law. 

103.  It  is  a  lawful  exercise  of  legislative  au- 
thority, upon  the  division  of  counties,  towns,  &e., 
to  confer  a  part  of  the  property  of  the  old  corporate 
body  upon  the  new,  and  to  direct  the  old  body  to 
pay  it  over  to  the  new.  Harrison  v.  Bridgittm, 
16  Mass.  16.  Bristol  y.  Jfew  Chester^  3  N.  Hamp. 
524. 

104.  But  such  division  of  property  roust  be  made 
at  the  time  of  the  division  of  the  county,  town,  &/a^ 
or  the  old  body  becomes  the  sole  owner,  and  can- 
not be  deprived  of  it  by  a  subsequent  statute  with- 
out its  consent. '  Hampshire  v.  Franjdin,  16  Mass 
76.     Windham  v.  Portland,  4  Mass.  990. 

105.  A  general  law,  which,  in  its  operation,  may 
change  existing  settlements  of  paupers,  and  thereby 
impose  a  new  diity  and  charge  on  towns,  is  regarded 
as  valid.     Exeter  v.  Stratham,  2  N.  Hamp.  102. 

106.  A  statute,  the  object  of  which  is  to  cure  all 
defective  acknowledgments  of  a  certain  class  of 
deeds,  and  to  give  3iem  the  same  efficacy  as  if 
they  had  originally  been  taken  in  proper  form,  is 
valid.  Watson  v.  Mercer,  8  Pet.  88.  Bamet  v. 
Bamet,  15  S.  &,  R.  72.  Tate  y.jBipoUxfoos,  16  S. 
d;  R.  35.  3  Watts,  294.  S.  P.  miatt.^72.  But 
such  static  does  not  apply  to  a  case  in  which 
judgment  was  rendered  before  it  was  passed.  15 
S.  ^  R.  72.  • 

107.  So  of  statutes  confirming  the  title  to  real 
estate  rendered  doubtful  by  the  omission  of  some 
requisite  in  the  levy  of  an  execution,  or  where  the 
levy  was  vitiated  by  illegal  charges.     Beedk  ▼. 
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WallutTt  6  Cono.  190.    BmA  ▼.  Booth,  7  Conn. 
•  350.        . 

108.  Where,  in  such  confirmatory  statute,  there 
was  a  proviso  in  favor  of  cases  "  finally  decided/' 
it  was  held  that  a  verdict  for  the  defendant  was 
not  a  final  decision,  the  case  being  under  advise- 
nient,  on  a  motion  for  a  new  trial,  when,  the  stat- 
ute was  passed.    Mather  v.  Chapman,  6  Conn.  54. 

109.  A  statute  confirming  certain  judgments  in 
a  particular  county,  though  retroactive,  was  held 
to  be  valid.     Underwood  v.  IMly,  10  S.  &  R.  97. 

110.  A  private  statute  is  valid,  which  authorizes 
the  guardians  of  infant  children,  the  title  to  whose 
estate  is  vested  in  the  guardians,  to  convey  it  to 
one  with  whom  the  parent  of  the  children,  during 
his  life,  contracted  to  sell  it.  Estep  v.  HuUhman, 
14  8.  <&  R.  435. 

111.  The  supreme  court  of  Pennsylvania  de- 
cided {SaUerlte  v.  MaUhetosonf  13  S.  &  R.  133) 
that  the  relation  of  landlord  and  tenant  could  not 
subsist  under  a  Connecticut  title  to  lands  in  that 
state.  The  legislature  afterwards  enacted  that  the 
relati<^  of  landlord  and  tenant  shall  exist,  and  be 
held  as  fully  and  effectually  between  Connecticut 
settlers  and  Pennsylvania  claimants,  as  between 
other  citizens,  on  the  trial  of  any  caus^now  pend- 
ing, or  hereafter  to  be  brought.  This  enactment 
was  held  not  to  be  repugnant  to  any  provision  of 
the  constitution  of  the  united  States,  or  of  the 
constitution  of  Pennsylvania.  SaUerlee  v.  Mat- 
theiesoH,  2  Pet.  380.  16  S.  &  R.  169.  See  also 
Dulany  v.  TUghman,  6  Gill  db  Johns.  461. 

112.  A' statute  of  Rhode  Island,  ratifying  and 
confirming  the  sale  and  conveyance  of  land  in  that 
state,  which  had  been  made,  in  good  faith,  but 

,  without  legal  authority,  by  ah  executor,  under  a 
license  from  a  probate  court  in  another  state,  was 
held  to  be  valid,  and  to  confirm  the  title.  IVilkin- 
MM  V.  Lelandy  2  Pet.  627. 

113.  It  is  not  unconstitutional  to  provide  new 
or  additional  remedy  for  a  just  right  alwady  in 
being,  and  which  would  be  lost  and  destroyed  if 
BO  remedy  were  provided.  Hope  v.  Johnson^  2 
Terg.  125.     See  Costs,  658. 

114.  A  statute  making  the  debtors  of  a  bank 
liable  to  the  process  of  foreign  attachment,  as 
garnishees  of  the  bank,  does  not  impair  the  vested 
rights  of  the  bank.  Vaniant  v.  Waddel,  2  Yer^.  260. 

115.  Theie  is  no  such  thing  as  a  vested  right  to 
a  partiqplar  remedy.  Per  Shaw,  C.  J.  6  Pick.  508. 
Hence,  where  a  special  tribunal  is  created  by 
statute,  and  the  statute  is  repealed,  without  any 
saving  of  proceedings  commenced  and  pending  be- 
fore it,  its  whole  power  ceases,  and  it  cannot  pro- 
ceed to  finish  what  may  have  been  so  commenced. 
ComfHonweaUh  v.  Commissioners ,  6  Pick.  501. 

116.  A  statute  providing  that  no  action  should 
thereaf\erward  be  maintained  to  recover  damages 
for  an  escape  of  a  debtor,  committed  in  execution, 
except  a  special  action  on  the  case,  does  not  dis- 

•turb  vested  rights,  though  it  operates  retrospec- 
tively.    Thaver  v.  Seaoey,  2  Fairf.  284. 

117.  So  of  the  Vermont  statute  of  1830,  which 
provided  for  the  taking  of  the  poor  debtor's  oath 
ny  persons  imprisonecT  on  execution  for  torCs. 
Stfmmers  v.  Johnson,  4  Verm.  269. 

118.  The  Ohio  statute  of  Feb.  1824,  which  pro- 
vided **  that  no  judgment  heretofore  rendered,  or 
that  may  be  hereafter  rendered,  on  which  execu- 
tion shall  not  have  been  taken  out  and  levied 
within  a  year  next  after  the  rendition  of  judg- 
ment, shaU  operate  as  a  lien  on  the  estate  of  a 
debtor  to  the  prejudice  of  any  other  bona  fide 
judgment  creditor,"  was  held  not  to  be  unconsti- 
tulional,  as  impairing  vested  rights.  M'Cormiek 
V.  Msxandsr,  2  Ham.  65. 

119.  The  governor  of  South  Carolina  has  con- 
•titational  authority  to  remit  the  moiety  of  the 


penalty  for  retailing  spirifous  liquors,  that  is  given 
by  statute  to  the  oommissioners  of  roads.  Miier^ 
of  the  part  given  to  the  informer,  and  of  the  costs 
of  the  ofiicers  of  the  court.  State  v.  WMams,  1  N 
&  M.  26.  RoiDt  V.  State,  2  Bay,  565.  S.  P.  Ex 
paru  McDonald,  2  Whart.  440.   Collector,  9.  28. 

120.  The  Tennessee  sUtute  of  1829,  which 
authorizes  a  bill  to  be  filed  by  slaves,  by  their 
next  friend,  to  emancipate  them,  though  it  applies 
to  cases  that  arose  before  its  passage,  is  not  a 
"  retrospective  law  '*  within  the  meaning  of  the 
constitution  of  that  state.  Fisher's  Jfegroes  v. 
Z>ii^6s,  6  Terg.  119. 

121.  The  statute  of  1831,  directing  the  chancel- 
lors to  dismiss  all  bills  filed  by  slaves,  \inder  the 
previous  statute,  and  directing  the  clerks  to  send 
'the  record  to  the  county  court  to  be  tried,  is  un- 
constitutional and  void.  ih. 

122.  Statutes  of  Tennessee  provided  for  the 
settlement  of  old  land-claims  that  existed  before 
that  state  was  separated  from  North  Carolina,  by 
directing  that  a  duplicate  warrant  should  be  issued 
to  each  claimant,  which  should  be  produced  to  a 
surveyor,  who  should  enter  the  location  in  a  book, 
and  cause  the  land  described  therein  to  be  sur- 
veyed—  the  surveyor  to  be  attended  by  the  claim- 
ant, or  some  person  in  his  behalf,  who  should 
mark  the  line  of  the  survey.  *  Held  that  a  subse 
quent  statute,  which  enacted  that  all  entries  made 
prior  to  its  passage  should  be  surveyed  in  one  year 
from  its  passage,  and  all  subsequent  entries  in  six 
months  from  the  date  of  each  entry ;  and  that  the 
enterers  should  appMAdie  surveyor  within  six 
months,  and  that,  u|i^^^bure,  the  entries  should 
be  considered  as  vacai^^and,  and  subject  to  the 
entry  of  any  other  person — did  not  impair  the 
obligation  of  the  contract  between  the  state  and 
the  claimants,  and  was  not  a'*' retrospective  la^' 
within  the  meaning  of  the  state  constitution  —  the 
claimant,  in  such  case,  remaining  entitled  to  satu- 
faction  of  his  claim  in  land,  and  losing  only  the 
preference  to  a  particular  spot.  '  Huntsman  v. 
Randolph,  5  Hay  w.  263. 

123.  The  Pennsylvania  statute  of  1817,  which 
authorized  the  purchasers  of  lands,  sold  at  com- 
missioners* sales  for  taxes,  before  the  year  1800,  to 
recover  any  moneys  paid  to  any  commissionerSi 
beyond  the  amount  of  tne  taxes  and  costs  for  which  . 
the  lands  were  sold,  and  which  the  commissioners 
had  not  paid  to  the  real  owners  of  the  land,  or  into 
the  county  treasury,  on  tendering  to  the  commis- 
sioners a  bond  of  indemnity,  and  a  release  of  all 
interest  in  such  lands  under  such  sales,  was  held 
not  to  be  a  statute  dissolving  a  contract  without 
the  consent  of  parties.  Smith  v.  Merehand,  7  S. 
dbR.260. 

124.  The  Maryland  statute  which  authorized 
the  commissioners  of  the  city  of  Washington  to 
resell  lots,  of  which  the  purchase  money  was  not 
paid  within  a  certain  time  after  it  ought  to  have 
been,  was  held  not  to  impair  a  contract  previously 
made  by  the  commissioners  for  the  sale  of  those 
lots,  but  merely  to  give  a  new  remedy.  Stoddart  ~ 
V.  Smidm^  fiinn.  355. 

125.  The  Maryland  court  of  appeals  were  equally 
divided  on- the  question,  whether  the  legislature,  in 
1773,  could  constitutionally  annul  a  restrictive 
clause  in  a  devise,  and  enable  the  devisee  to  hold 
the  estate  devised,  as  if  no  such  restriction  had 
been  made  by  the  devisor.  Partridge  v..  Dorsey, 
3  Har.  &  J.  302. 

126.  A  statute,  which  narrowed  the  jail  limits  in 
a  particular  county,  was  held  not  to  be  retrospec- 
tive, nor  otherwise  unconstitutional,  as  applied  to 
a  bond  for  the  liberties  executed  before  the  statute 
was  passed,  and  the  debtor  and  his  sureties  were 
held  liable  for  his  passing  over  th^  contracted 
limits ;  the  condition  of  the  bond  that  he  **  should 
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not  (lojnrt  without  the  exterior  bounda  of  the 
debtors'  libortiea"  being  construed  to  mean  the 
liberties  established  for  the  time  being.  Reed  v. 
Fu^tunij  24*161^.  158.  And  if  the  jan  limits  are 
extended,  afler  such  bond  is  given,  it  would  not  be 
an  escape  for  a  prisoner  to  avail  himself  of  the 
enlarged  limits.  Per  Thompson,  J.  12  Wheat 
377. 

127.  A  ttiacharge  of  a  debtor,  under  the  insol- 
vent law  of  Rhode  Island, "  fW>m  all  imprisenment, 
arrest,  and  restraint  of  nis  person,"  was  held  to 
be  a  lawful  discharge,  within  the  condition  of  a 
bond  which  Ife  had  given  to  remain  within  the 
prison  limits  until  he  should  be  lawfully  dis- 
charged—  Washington,  J.,  dissenting.  Mason  v. 
Haiie,  12  Wheat.  370.     See  ^tUe,  22. 

128.  The  Kentucky  statute  of  1817,  taking  away 
the  effect  of  the  statute  of  limitations  to  writs  of 
error,  in  eases  to  which  it  had  attached,  by  declar- 
ingthat  the  period  from  Nov.  31, 1824,  to  April  1, 
1S7,  should  not  be  computed,  was  held  not  to  vio- 
late the  constitution.  Davis  v.  BaUardf  1  J.  J. 
Marsh.  563.  S.  P.  Commontoealth  v.  JtfGotDon, 
4  Bibb,  62. 

129.  The  Massachusetts  statute  of  1785,  pro- 
viding that  di  gifU,  grants,  ^.,  of  lands  which 
have  oeen,  or  shall  be  made  to  two  or  more,  shall 
be  taken  to  be  estates  in  common,  unless  words 
are  used  showing  clearly  the  intent  to  be  that  the 
grantees  should  take  as  joint  tenants,  is  not  un- 
constitutional, as  its  operation  is  to  make  the 
estate  more  valuable  to  the  grantees.  MUler  v. 
Miller,  16  Mass.  59.  ^^JPer  Parsons,  C.  J. 
4  Mass.  568.  Bambau^^^mffnnbau^h,  11  S.  & 
R.  191.  ThomtorC  v.  ^Kmnton,  3  Rand.  188. 
Haughahaugk  v.  Honald,  1  Const.  Rep.  90. 

12^.  A  repeal  of  a  statute  which  authorized  the 
coart  of  common  pleas  to  direct  the  sale  of  intes- 
tates* lands,  by  their  administrators,  for  payment 
of  their  debts,  was  held  to  be  constitutional,  though 
it  made  void  a  sale  subsequent  thereto  under  au- 
thority previously  ffiven.  Such  repeal  divested  no 
vested  right.  Batut  of  Hamiiton  v.  Dudley,  2  Pet. 
482.    See  also  Ludlow  v.  Johnson,  3  Ham.  553. 

131.  If  any  part  of  a  statute  be  unconstitutional, 
such  part  may  be  disregarded,  while  full  effect  is 

given  to  the  other  part.  Bank  of  Hamilton  v.  Dud' 
y,  2  Pet.  526.  2  Blackf.  8.  And  a  former  stat- 
ute hiay  be  repealed  by  a  subseciuent  one,  though 
every  other  clause  in  the  repealing  statute  be  un- 
constitutional.    Ely  V.  Thompson,a  Marsh.  73. 

132.  An  objection  that  a  law  is  yoid,  because  it 
seeks  to  divest  the  rights  of  remainder-men,  can- 
not be  taken  successfully  by  a  stranger  to  the 
remainder,  as  void  also  in  relation  to  the  particular 
estate.  The  remainder- men  only  can  make  such 
objection.  Sinclair  v.  Jackson,  8  Cow.  543.  S.  P. 
Coleman  v.  Carr,  Walker,  258.' 

See  Attainder,  16. 

IV.   Of  Laies  which  take  private  Property  for  pub- 
lie  Uses. 

See  ^nte,  49.  52. 53.  Albany,  10.  CQ||irECTJ- 
CCT  River,  5.  6.    Bridges,  47.  49. 

133.  The  provision  in  the  fiflh  article  of  amend* 
ment  of  the  constitution  of  the  United  States,  that 
private  property  shall  not  be  taken  for  public  use 
without  just  compensation,  does  not  apply  to  the 
states,  but  only  to  the  United  States.  Barron  v. 
Mayor,  ^.  of  Baltimore,  7  Pet.  243.  Livingston 
v.  Mayor  of  kew  York,  8  Wend.  85.  See  1  Bald. 
220. 

'    134.  So  of  the  seventh  article  of  amendment, 
that  in  suite  at  common  law,  where  the  value  in 
controversy  shall  exceed  $20,  the  right  of  trial  by 
jury  shall  be  preserved.    8  Wend.  &. 
135.  The  tfial  by  jary,  secured  by  the  constitu- 


tion of  New  Torky  "V^^i/^  ^^J  ^  trmls  of  ii 
in  fact  in  civil  and  criminal  proceedings  in  courts 
of  justice,  and  has  no  relation  to  assesainento  of 
damages  sustained  by  owners  of  property  taken 
for  public  uses.    8  Wend.  85. 

136.  Hence,  the  legislature  of  that  state  may 
direct  the  mode  of  ascertaining  such  damages,  and 
may  order  them  to  be  assessed  by  a  jury,  or  hf 
commissioners,  ib.  S.  P.  Bonaparte  v.  Csnuisu, 
4^.  Railroad  Company,  1  Bald.  222.  WiUyard  v. 
Hamaton,  7  Ham.  (Part  2d)  112.  M'Masters  ▼. 
CommonweaUk,  3  Watte,  295.  Bloodgood  v.  JK»> 
hawk,  SfC.  Railroad^  14  Wend.  51.    18  Wend.  9. 

See  Ways. 

137.  Private  property  cannot  be  taken  when 
wanted  by  the  public. for  merely  ornamental  pur* 
poses.  The  purposes  must  be  necessary  and  use- 
ful   Per  Putnam,  J.  12  Pick.  480. 

138.  When  the  legislature  authorize  the  taking 
of  private  property,  the  compensation  therefor 
must  be  settled,  eitner  by  stipulation  between  the 
legislature  and  the  proprietor,  by  commiasionen 
mutually  elected  by  the  parties,  or  by  the  inter- 
vention of  a  jury.  Per  Patterson,  J.  i  Dal.  313. 
S.  P.  Armstrong  v.  Jackson,  1  Blackf.  374. 

139.  Unt|l  just  indemnity  is  afforded  to  the 
party,  the  power  of  taking  his  property  cannot  be 
exercised,  and  chancery  will  frant  an  injunction 
to  stay  proceedings,  until  such  indemnity  is  iiro» 
vided.  Gardner  v.  Trustees  qf  ^''ewhurgk,  2  Jonna. 
Ch.  1^.  See  Bonaparte  v.  Camden,  ^.  Rait- 
road  Company,  1  Bald.  205.  Haight  v.  Morris 
Aqueduct,  4  Wash.  C.  C.  601. 

140.  If  compensation  is  secured  before 'the  prop- 
erty is  taken,  it  is  sufficient;  it  need  not  be 
actually  paid  to  the  owner.  Jackson  v.  Winn.  4 
Litt.  323.  See  also  Mercer  y.M'WiUiams,  Wright, 
132.  Bates  v.  Cooper,  5  Ham.  115.  Young  v. 
Buckingham,  5  Ham.  485.  WUlyard  v.  Hamutmu 
7  Ham.  (Part  2d)  112. 

141.  The  2lBt  section  of  the  Tennessee  bill  of 
ri^hte,  declaring  "  that  no  man's  particular  ser- 
vices shall  be  demanded,  or  property  taken,  or 
applied  to  public  use,  without  the  consent  of  his 
representatives,  or  without  just  compensation  be- 
ing made  therefor,"  means  that  property  shall  be 
taken  only  when  the  legislature  have  authorised 
such  taking  by  a  previous  law,  under  such  regular 
tions  to  prevent  abuse  and  oppression,  as  their 
wisdom  may  prescribe.  Barrow  v.  Page,  5  Hay  w 
97. 

142.  Hence  the  impressment  of  forage,  Acy 
without  a  previous  law  for  that  purpose,  by  an  of- 
ficer commanding  a  division  of  militia  in  the  ser- 
vice of  the  Uniteo  States,  though  he  could  procure 
forage,  &c.,  in  no  other  way,  was  held  to  be  aa 
actionable  trespass  upon  the  owner,  ib. 

143.  It  is  incident  to  the  sovereignty  of  every 
government,  that  it  may  take  private  property  for 
public  use,  of  the  necessity  or  expediency  of 
which  the  government  must  judge  ;  but  the  obli-  , 
gation  to  make  just  compensation  is  concomitant 
with  the  riflrht.  Per  Baldwin,  J.  t  Bald.  220. 
Per  Lane,  j.  4  Ham.  253.  Comer  v.  Williams^ 
7  Greenl.  273.  Spring  v.  Russell,  3  Watta,  294. 
Henry  v.  Underwood,  1  Dana,  247.  0*Hara  v. 
Lexington,  &^.  Railroad  Company,  1  Dana,  232. 
Perry  v.  Wilson,  7  Mass.  395. 

144.  The  owner  of  land  takes  it  subject  to  the 
right  of  eminent  domain  in  the  state  for  public 
purposes,  and  the  legislature  can  designate  the 
public  purposes  to  which  it  is  to  be  applied.  Har- 
ding V.  GoodleU,  3  Ycrg.  41.  S.  P.  Stark  v. 
M*uowen,  1  N.  &  M.  387.  Lindsay  v.  Commis' 
sioners,  2  Bay,  38. 

145.  In  Lindsay  v.  Commissioners,  the  court 
were  eaually  divided  on  the  question  whether  the 
right  or  eminent  domain  authorized  the  taking  ot 
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lMrf»6nm  iadiTidiiab  lor  highways,  without  pro- 
T^iBg  corapenntion.    2  Bay,  38. 

14U.  The  Tennessee  statute  of  1777,  c.  62, 
inftkes  grist-mills  public  mills,  and  authorizes  the 
court  to  '*  condemn  the  lands  "  of  individuals  for 
the  use  of  such  mills;  providing  compensation  by  a 
summary  mode,  without  the  intervention  of  a  jury. 
This  statute,  though  constitutional,  does  not  war- 
nnt  the  condemnation  of  land  for  the  use  of  any 
otlier  kind  of  mills ;  no  other  having  any  claim 
to  be  of  a  public  character.  Harding  v.  Uoodlett, 
9  Terg.  41. 

147.  Ailer  a  mill  is  established  and  a  dam  erect- 
ed according  to  law,  whereby  the  use  of  water  has 
heen  granted  to  the  mill-owner,  a  subsequent  stat- 
qte  directing  him  to  make  locks  through  his  dam, 
and  keep  them  in  repair,  &c.,  without  a  full  indem- 
nification and  equivalent  for  the  injury  thus  done 
Id  his  vested  rights,  is  unconstitutional  and  void. 
Crenshav)  v.  Slate  River  Company ^  6  Rand.  245. 

148.  In  New  York,  neither  the  payment  nor  the 
usessment  of  damages  of  owners  of  lands  through 
vfaich  a  road  is  laid,  is  a  condition  precedent  to 
the  right  to  open  the  road.  Case  v.  Thompson,  6 
Wend.  634.  See  also  Rogers  v.  Bradshaw,  20 
Johns.  735.  Bonaparte  v.  Camdeity  ^.  Railroad 
Co.  1  Bald.  228.    I)ay  v.  Stetson,  8  Greenl.  365. 

149.  Where  a  village  was  laid  out,  with  the> 
consent  of  the  owners  of  the  land,  and  streets  were 
dedicated  to  public  use,  by  the  like  consent,  under 
a  resolution  of  the  legislature,  and  A  afterwards 
purchased  land  of  the  same  owners,  and  his  deed 
oalled  for  the  village  and  for  certain  streets  therein, 
the  names  of  which  were  only  on  a  map,  it  was 
Md  that  A  purchased  subject  to  the  claim  of 
tfie  public,  and  that  the  taking  of  his  land  for  a 
■treet,  without  compensation,  was  well  warranted. 
MKenna  v.  Commissioners,  Harper,  381. 

150.  Under  the  "  concessions  agreed  upon  by 
William  Penn  and  the  adventurers  and  purcha- 
sers'*  ofisitnds  in  Pennsvlvania,  and  the  early 
Itws  of  the  province  which  sanctioned  an  agree- 
ment that  an  additional  quantity  of  land  should  be 
granted  to  each  purchaser,  without  price  or  rent, 
to  enable  him  to  contribute,  without  loss,  to  such 
public  roads  as  should  be  found  necessary,  and  six 

Cr  cent,  was  fixed  as  the  permanent  quantity  to 
added  to  every  man*s  land,  for  that  purpose, 
aad  all  grants  were  afterwards  made  with  this 
additions  quantity,  for  the  express  purpose  of  con- 
tributing to  the  establishment  of  the  roads  or  high- 
ways, held  that  the  state  might  constitutionally 
authorize  a  turnpike*  company  to  lay  out  a  road 
through  the  land  thus  granted,  without  making 
compensation  for  the  soil.  M^Clenac/tan  v.  Cur- 
won,  6  Binn.  509.    3  Yeates,  362. 

15t.  The  South  Carolina  statute  of  1817,  author- 
ising the  city  council  of  Charleston  to  cause 
"  lots  *'  to  be  assessed,  and  to  take  them  at  the 
assessed  value,  for  the  purpose  of  widening  the 
streets,  relates  only  to  such  portions  of  land  as 
shall  be  actually  necessary  for  the  street.  The 
set  would  be  unconstitutional,  if  construed  to  give 
the  power  of  taking  more  land.  Dunn  v.  City 
Council,  Harper,  189. 

152.  Where  a  statute  authorized  a  corporation 
to  lock  the  falls  of  a  ceirtain  river,  and  provided 
that  Uie  same  mode  should  be  pursued  in  ascer- 
taining damages  accruing  to  individuals,  or  cor- 
porations, by  reason  of  flowing  either  lands  or 
toads  in  consequence  of  any  dam  which  it  might 
he  necessary  to  make,  as  was  provided  by  law  in 
aase  of  Uying  out  and  opening  highways,  it  was 
held  that  a  town,  which  sustained  such  damages 
from  the  overflowing  of  a  road,  could  not  main- 
tain an  action  of  ton  therefor,  but  was  confined  to 
(he  remedy  provided  hy  the  statute.  Lebanon  v. 
OleoU,  1  N.  Hamp.  339.    S.  ?.' Stevens  v.  Middle- 
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sex  Canal,  12  Mass.  466.  Spring  v.  Russell,  7 
Greenl.  273.  Woods  ▼.  J^ashua  Mani^factvring  Co. 
4  N.  Hamp.  527.    Bridges,  48.    Actions,  ^6. 

153.  Held,  also,  that  though  the  statute  provided 
no  method  to  compel  the  payment  of  damages 
when  assessed,  yet  that  the  party  injured  migbt 
resort  to  the  common  law  remedy  of  an  action  of 
debt.  1  N.  Hamp.  339.  S..  P.  Bigelow  v.  •Cam' 
^fl^^t  ^'^'  Turnpike,  7  Mass.  202. 

lo4.  Held,  ftirther,  that  although,  by  the  statute 
and  the  laws  to  which  it  refers,  the  corjwration 
6oold  not  proceed  to  use  the  lands  of  individuals, 
for  placing  locks,  digging  canals,  &c.,  until  pay- 
ment or  tender  to  them  of  their  damages,  yet  that  it 
was  otherwise  as  to  consequential  damages  caused 
to  individuals  and  toWnS  by  constructing  dams, 
Ac.    1  N.  Hamp.  339.    See  Cakals,  &«.  27, 29 

155.  Where  a  dam  is  erected  across  a  navigable 
stream,  though  under  the  authority  of  the-  legisla- 
ture, on  certain'  terms  and  conditions,  if  loss  be 
sustained  by  navigation  in  consequence  of  the 
dam,  the  owners  are  responsible,  though  they  used 
all  diligence  to  prevent  an  obstruction  to  naviga- 
tion by  the  dam.  Hogg  v.  Zanesv^le  Canal,  ^. 
Manufacturing  Company,  5  Ham.  410. 

15o.  The  construction  of  dams,  by  a  corpora- 
tion, for  obtaining  a  head  and  fall  of  tne  waters  of 
a  navigable  arm  of  the  sea,  and  working  mills, 
and  also  for  providing  a  toll-road  over  the  dams,  is  , 
such  a  public  enterprise  as  authorizes  the  legisla- 
ture to  appropriate  private  property  thereto .  Bos* 
ton,  Vc.  Mill  Dam  v.  fCeuman,  12  Pick.  467. 

157.  A  provision  is  constitutional,  wbich  gives 
to  persons,  injured  by  the  building  of  such  dams,  a 
right  to  apply  to  the  common  pleas,  within  a  year 
from  the  time  any  damage  may  happen,  for  a  com- 
mittee, and  ultimately  for  a  jury,  to  estimate  such 
damage,  and,  where  the  damage  is  yearly,  so  to 
declare  the  same.  t^.  Such  corporation  being 
constitutionally  empowered  to  create  a  water 
power,  by  penning  .up  tide  waters  in  a  full  basin, 
and  excluding  them  from  another  basin,  the  owner 
of  flats  in  the  receiving  basin  cannot  lawfbUy 
raise  his  land  so  as  to  diminish  the  capacity  of 
such  basin  and  of  the  water  power,  t^. 

158.  A  statute  authorizing  the  apportionment 
of  damages  caused  to  one  lot,  i>y  the  opening  of  a 
street,  upon  other  lots  benefited  thereby,  and  * 
making  such  damages  a  lien  on  such  other  lots,  is 
constitutional.  MMasters  v.  Commonwealth,  8 
WatUi,  292. 

159.  The  seventh  section  of  the  first  article  of 
the  constitution  of  Indiana  does  not  prohibit  a 
judgment  of  seizure  of  the  franchise  of  a  corpora- 
tion for  a  violation  of  the  charter,  whatever  tnay 
be  the  efl^ct  on  private  property.  Bank  of  yiw 
eennes  v.  State,  1  Blackf.  267. 

160.  Congress,  in  1777,  lawfully  directed  the 
removal  from  Philadelphia  of  articles  that  were 
necesary  to  the  maintenance  of  the  continental 
army,  or  useful  to  the  enemy,  and  in  danger  of 
falling  into  his  hands  *,  and  an  individual,  whose 
property  was  lost  in  consequence  of  such  removal, 
bad  no  legal  claim  to  compensation.  Respullica 
V.  Sparhau>k,  1  Dall.  357.  See  3  Dall.  245.  14 
Mass.  214.    4  Har.  db  M'Hen.  165. 

V.   Latos  regulating  Commerce. 

161.  In  the  clause  of  the  constitution  of  the  United 
States,  which  declares  that  "  congress  shall  have 
power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  Indian 
tribes,"  the  word  "  commerce  "  comprehends  nav- 
igation ;  and  a  power  to  regulate  navigation  is  as 
expressly  conferred  as  if  that  term  had  heen  added. 
Gibbons  v.  Ogden,  9  Wheat.  1. 

162.  The  power  to  regulate  commerce  extends 
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to  every  niecief  of  commerciiBd  intercourae  be- 
tween the  united  States  and  foreign  nations,  and 
among  the  aeyeral  statea.  But  it  does  not  com- 
prehend eommeree  which  is  enttrely  internal, 
wftlbh  is  carried  on  between  ihdividtlalfe^  4n  k 
q,tate,  or  between  different  parts  of  the  same 
state,' tLri'd  which  da^s  not'^xt^hd  to'ot-  i^e6t  othi^ 
Utates.  ib^'''"  '      ,  '  "^        ■  •'  "    '[:    ■'-  •      ?; 

163.  No  part- of  the'pov^er'ipf  rfep^lirtli]ig''c6m- 
Inei'cye,  that  li  v'e^d  in  coUire'ss,  can  be  executed 
bt  i^tate ;  tlikt  pbVp^r,  ^  £t"^  it  ii  thus  vested', 
fcfeWHWei'frWfeivJiy'to  congress. 't&.  ""'^  '  "-■  ■ 

164rThis jMVerIti  c57hgreBs  extends -to  na^ga^ 
tioh  cai-rtiKd '  bit  by  ves^ls  '  excluliiveljr '  empldyed 
in  transporting  passieng^rd.  tind  to  Tesselfl '  pf o- 
^lled  by  steam  dt.  ifite,  a^'w^S'iis  'td'-dther'  ves- 
eehf.  Hr.  ■  '••    ••'••••''  -  /        i     .-.  -.i 

165.  The  NeWTdrk  statitftev  g^tibg  tb  certain 
individuals  th^  ezcinsWe  Mviiktion  6f  th^  Mfkt^ri 
Within  the'jhtisdidtibn  '^f 'thaV  sii^,  With  bbatrf 
ihtfved  bi^  "flrt  or  sl^ani',  fof  a  terrti  of  yehi^J  wfeWf 
faeftf  to  V  t^i^ttgnaitt'  to  the  cbustitution'of  th^ 
United '  Suited,- BO  far  as  they  iMobibite6  Vesselk 
llb^dsed'  ac(^ordii!rgf\to  'the    Ikws  of  t^e^  Uniied 


tSi^d  TCoM^ihei'  ^edmybtA  CdrHpany  r.^BWrnak: 
& iorinii.  th.^r'-GmonsIr) Uvingston; ikfim. 
236.  Gibbori^  V,  O^irt,  1  H^ltft.  *^^  Jfdrtk  RitfW 
SteamJbM  Ompithy'y.LmrigstoA',  3 Co\^:  713. 
-  166.  A  B^tute'  of  a' stUkte'legislatUi^,  requiting 
hn^oVtei^  6f  fbreigh  gdJodt^'bylh^ 'bale,"  «U;f;  and 
^Ifeni'  Whb'sMr the<m  by  Whdleskle,  \»i^:  package; 
Ac!,  to  tkke  btif  k  Tifeerise-ft*  Which  thriy-  mfi 
|iay  $501  tfiid,  Ytx  eMe*  of  negltict  et  refu^kl  td  tak^ 
out  8UcU'li<!«i^8e,  iiiAJ^tetihg  thefhi  'to'cJrrtalri  fbr- 
Htb^skhd'p^n^Ttiey;  id'reptr^naht'tb  the  Provision 
ht^  aoDMiiUtlon  of  lbe"nniii?d<  S(at^»>^McH 
declares  that  «'M*Miifte  ^i^n,'Wlth6ifi'tli6  ^riserit 
ofX56rfgV^ks;'14y  any  ftopdit,'  clr  dtttyj'bn  lifiboVU 
itf'^k'^rts',  Wx<i^pt'W«at  may  b^'^absblutfely  li^teB- 


•  Wheail  419*.  , 
*^'l^."lPhe  pdW^f  ^W  cdht^llrag  nkv?gati6ri*'is 
Uidd^ntal  tb^he  p6wei>  to  iWgulHt^  coiiSmc^c^ 
frhiBilli^'corisdtntidn'dAirf^rB'^on  confess':  kAd, 
consequently  I  the  power  of  congress  over' the  ve«- 
^t  ik'So^x^ysivte  wlthHhAt^cyver -rtie  car^o.  ^ig 
WjM  v.  UhUed  ISiatiis,  1  B^k.  «©.  »     '^^ 

'*"i68/ii?|J^ct*hV'4*aAntiffi,  Miflh^th  laWs  Vif 
lltdeicri{Jti6iib,  'la#b'to  YCTfiUating;  the'  Wtehii! 
'<toidmerc!e^^f  a  stiite,^and  laWk  ^ich'  re^p^t  t'tirh^ 
pike  roads,  ferries,  &c..,are  not  in  tTO^exiereiHe 
6f  a^ibbWef  toi'egtilate  copAierfee,  ^Ithiii'^  ihe 
in^fiinih^  of  ttife  cdnstittrtibn  'ofthfe  Uftfterf  States: 

ftywarAikirric.ir.  v  whekt.  aas;*  ^     •  .f    .. 

1.^  The  Ve^^Ydtk'  statute  Jttipbirtofe  a  'pen^lH 
dh  hiait^  Of  ves^lb  *^Ho  i^iiffb^  ali^n  pass^t^i^^A 


to  make  report  of  the  names,  &c.,  of  foreign  pas- 
sengers, &c.   ^Citii  of  JVew  York  v.^  MUny  11  ret. 


Un^ilb  ctm: 


Ungf^  ca^bt^f^rfere'WitH^  ferri^df  ^^tff, 
except  so  far  ai^the/at^  tised'fbrxkfryi^^'oA^ti)^ 
coasting  trade,  nor    with    navigation  on  canals 


laws  of  a  state  before  congrea  paned  ■  law  Ibr 
the  collection  of  duties.  Sate  v.  SlubVf  2  Har.  4k 
M'Hen.  480. 

172.  TheJ)elaware  statute  anthorixin^^e  eree* 
lion  of^fTdam^ov^r  a  creek  'into  which  tide  waters 
flowed  through  a  marsh  adjoining  the  Delaware 
RiVerVthoUgl?' It  ^bndged  Ihe'right^'df  thttlfe>WlljV 
had  been  accu^tonied 'ib'b^  iUef  ereek fbf  ptofpeM 
of' navigation,  &c., 'Wilis  hHdlritff '  t6  cM^flict  with 
the  fconstiVution  6rlfiw«-^  tfie  ITntfUd  8Uf^.  mU^ 
stm ^.  Blade  BM  Creek'  MArUk  CrnKpnay^'^'^ei? 
245.  See  also  Commonwealth  v.  Breed, ■  4''^6\6r- 
460.'  li'A^diild  hni^'  be^d  bther^rffe,if  eongress 
hkd  passed'&ny 'act;  iti'eX^tiOtriVh'  of  th^  ^we#  id 


laeTyirc.  Railroad, Company y  15  Wend.  114;^    ^ 

173.  ITib  l^ehlilrckiy  Btalutes  ^>if^824"ifid  18te, 
whidi  fb^id  [graves  b^itig  ckrried  'aWa/  all 'p«Mfefa-» 
g^rs  ill'  boaU  on  the  Ohit>  ri Ver,  WHicfh  ibtbe  bound- 
ary* line' of  the  state,  tlb'hbt  ^ofnfllct  'WillV  thi^'6Mi)cftl« 
r^it  jtirisdi(Hi6h  of  bthe/ states,' nbr  instil  the^'fWW 
a'nd'comiifKni  u*e  of  that  rivei';  Uoi''With'l}«6'(^Wl6¥ 
ttt  cbrrg'/ess "to  'regUfett'  cWmmeiyje.  *t:kurdt'  V, 
Chhmbehy  *  Dank;  274:  »*''  ' '  '*^'^^'  '  '^  ^  •■ « ^ 
174:  m'l/idiaiii ''Matties  >^of  186^  ahU  1881, 
iTl^irrg  it  a  penafbflf^be  Yo'ek^t'or  ^bntinueany 
bbsti'uetldh  in  '6fertain  hi^vigrable'streftfris,  are'  eeiP 
ikittitldijhl.  'CoTY.  ^atS}  9  BlacKf  195.  '  ;  • '  ' ' 
:  175.  T^'e  PenhsyTViimkffUitit^  imposing  4  duff 
bil  inetallers  of  *fbV&ign  ifiercBimdite-'are  not  i^pi^ 
naiit  to'the  'ddhstitotiHn  'of  ike  UiUnt^d 'States'. 
Bitidle  ^.  Coninim^wei^ky'tS  B/&'K:40S/  '■  '■ 
"176.'  •'NbV»tH6  cityWdirfAn6#of  C«farlerton»fc«a 
Jiulring  the 'tneasu^imnt  of  coals' by^^an  i^atMcCnl; 
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UliiCdd'  StateH'  was'not  k  'zetteal  of  the  revenue 


Werfd.-87." 

^'  177.  'Nor* the  North 'Chrbntta  «Utiit4^imfM«ind'  f 
tai  oh  'itiriei^ht  bfedle^  of  j^Wel^,'  th«^h  tfH 
j^WtHry^may  have' been  Imbbrted  from'andlMf 
state.  WMie  V: '  Wright, '  TDef}  A  Bat.  19.-^  -'  »^ 
irs;^  The  \dbn^tituti(^  'of  the  IMted*  States 
,V0B  torigtid^^pbyhi't  to  ^keif'fllat'seataieif,  wM6 
^seit  the  meit;tntnt  service  befdre'  the'expiratioft 
of  tR^ir'contMct;  ma^^  ^  cdMmiVC^  by  a  jumX&i 
'dfftie  i^kce,'and  d<^taihi^d  Ih  Jkll,  u^fll  th^veftnel 
ik"ready  tD'pi^o<^dea't6'  seii;'oi-'fh6ckibttdiy^mAlil 
th^'ir  dfisiihar^e.  •  Exports  Ptfdty  2  Vkti  Gas.  9170! 
179.'  The  <3eo^gJ4^statutes  "of  December  1911^ 
1629,  And  Decemlmr  S2d', 'l830,^fendiAg  Ihela^t 
of  th6'  i^Uik  over  the'  land  bebupied  by  the  Chei«^ 
kee  Indians'; violated  the  constitution  df  the  OnHM 
States,  ami  the  lawi  thereof  regulating  iritereodiM 
With  tne '  Indians!  '  H^trceifter  r.  StiU¥  of  Xie&riia^ 

BPeie.5l5.  ' "^      '•  ••    •• 

^'180^.  Atf  acf  tf  congress^  laying' arf  embarge  1b» 
kti'indlifihite'  titeej  fs'bbitetituUonal.  Vi&teH  8ttM 
V.  theWmiamy  2  Araer.'Law'Jotim4S,'255;' •  '     - 


;i 


I  I  ,* 


.  yj.   iMUi^^i'ecl^g  tU  Rigtft  qf  "tifal  ijK  Jtiry^  , 

See  j^nie,  41.  134;.  135.  <«  ^  : 

181. 'The  seventlf  anferidment  of  the  constHn- 
tioM'bf  the'UUited  States,  whleh  declares:  that 
"^ih  suHk  a'cdiifmdti  U1f,^i^he^the-Vahie'te  eo^ 
ti'dvetW  ithkn  exceed  tWehty'dbllaM,  thift 'fi^ 
6f  trial  bf  yiry  ^hall  be  pr(»fii^Md;"  Myfjirt'^ 
just  sense,  be  construed  to  erdb'rkc^  tdl'iMit^  Whieh 
Sfe  hbt^bf 'elquhy'br'  aHmfraltyjurisdifcUtti,  What- 
feT^r  pef^uMi-  fb^m  they  Way'assufi^eito' Katie  legid 
rights.  ''PatfOfi^  V.  RS^d';  3Tet.  447^.      '     '    » 

'■SeeCe^»tyw-LAW.'    '   '" f"   '     ^    « '•  ^* 

'  tSi.  'The  oceu|ifati(  claimant  M#  of  Ohio;  wHM 
declaims  that  ttn  o<Siu]pvin^  daHiiant  fthill  not  bft 
evrcted  or  'turned  out  if  piotftessioii  until  he'^fthdl 


.coii?T,iT,yTi9SiAJ'  M"^. 


ln,^BSut  ft  (ap,,to  appoint .coiWfliMiDnen  to  vidijfl 
Ue  ume,  is  repuga&nt  to  the  tbove  igi^qiidaie^t. 
■Rfl^fyBmenti'illif  "UitM 
be;!lubmii;ad,tQ,»jmy,if; 
cofirt  of.lb^Uniteif  Stale  B, 


—  Tioftkr  ""    — "■ — 

ihiit /kwiii  ^mf^f'if^oeal,  di^a  not  aj 
IricU  onlj 


lOinioRlafv,  ^i.  iflH^t  be; !iutniui;ad,ta,'»'imj,  if; 
[ne,pMe,lie  peftdiiig  lo  s  co(ir(af.tb^UniteifSt(ileB, 

,,.^S3,     Tlm.^rtnlh  wci^dfiieiit,  d^e^  not  applji 


ig  10  ■  cofirt 
IS.  IVWj 

tothfl  (|Ule|joi[cr4meQ(»  but  re»lricta  onlj  Uia 
gnvein(Dtmt  i^ad  qSc«n  of  the  Uqite^  Slatei,  ud 
Uip  prac^iJing*  in  ^  federal  court*.     iMagstott 

.1^.  ,^0  pribe,>iitbupetidnieot,  th»t  ^li^i^  U) 
the  H:q«fed  ^,  tfjal  bff  jiiry,  in  «ll,criaw'«l  prow- 
culioDB.  Murphy  v.  Peoplt,  2  Cow.  815.  ,  ./iwt- 
W«  V.  »?«<  -i  P^.  pi?.    .See  pQiftK^M,  Ij 

..J85.  Jq,  ■|ii>  at.^oaimoin  Jaw,  btooglft,  m  tt^ 
»Wte«t*e,pmle^^l),^ehlJic«(e,iwMil«,sill,pp(ij 
fortn.Ie.Hipinodeof  pjctf^edinguid  ttial  pre«oi^lj|i;4 

■^     ■■  *■■    '"        if  tbc  United  S 

be  pre»ctibed 


by.VbefiqnstimUoftoiU'c  UAiicd  State«,  fciouKb  » 

J.* .  ■ 1„  iiisy  be  pre»c'tibed  by  the  \^wt  oE 

^b  the  uiwe  BXf/:lipn  ari*^.    Bank 


K» 


.;.fi«hj3flSrrtfel».H«9fLo'"»iafl%51\»Ji>fJ!'ii«J. 
Ibe  oral  t^BH^vmji,  ifieilher  naity  d«(|(e  it,  j^  to  ^ 
t>lwif,d(|)T|g,.)D  wtiling  tj  l^ie  clerk,  to  fw  «eqt  to 
the  Bapfeme  court,  to  Berve  41 A  itBteni^iit  pf  facta 
i"«f(lv9''-*«*^;M«"i.lhe^,Vltt^p  eyulence  iB.lo 
pe.  filpd  with  ,tt)e  jittweedipga,  ,Ui.ep»ble  the.W 
pelFate  court  to  reriBC  the  judgment  [leloiv^'BiW 
^lercise  tb«  powBj;  of  ppnting  ■  new  trial.  'Held 
that  ■  ipfmif  uf  Ihe^dge.of  (b&dlitrict  couit.or 
ti)/>  ttflitiit  Stfllei  tei-BWnitWe  eyidenpa  to  be.put 
M  ,nrtliag:  CDUI4  nqt;^  ^gned  for.  enoi,.iD  tj^ 
■upreme  court  of  tlie  yDiled  £iut«a,  %  vecdi^t 
being  ^iven  —  heoaiiBB,  if  Iha  •anjE, bud, been  iput 
ID  wriun^.rthal  «iuj(t.o()(iI4,  nd^l  leiftM,  aoy  etror 
t«>|!iWl^n%  fW" .  trial,  tb[;..coDBtitutMn..Qf  tha 
Uiiited  SuIm'  Bndi  Uw,  amen^ent  th^«b>  ,dRr 
daiingithat  "no^ct,oilM  triad.bj  a  jury,At|aJl 
be  otherwiae  reflxaminabie  .in.  aw  court  of*he 
IlAJt«d  Stal^,  tfrait.UicoEdiiiailii  tM.rolqB  of-'the 

wowonlaw/;,.  3.PbI..,433-  - 

^,..187>,  Jbg  lndjnpa,ataHit«,authmiiuw^UBlJCA''itf 
the  pMoe.to  .(wniih  triTtaJ  breicheB  ttfTUie.poaM 
bfiSae  qot  viceodiag'  $3,  i>  not  reposBMit  I^tbe 
conBUlulion  of  that  atatfl.  SMfe  t.  M'^erv,  8 
JUaokf.  5.  .  S«,  C»>rA,T.  £Ui*,  2.Sl»ckf,  6. 
-...ItiS.  ,Tba(  pvt  «f  th«,KuU>ck;  ,>tat«ie  of  1T92, 
fvobilHliuc.iHaliD^  vilh  alatea,,  vilbout.lhpir 
owjiarti,  cqnatnt,  which  .pcoT idea  that  thCi  owner 
Knf  rec«v(E  loar.llaieB  the  value  oftbe-Donunodi^ 
i^  traaaleTTed,  b)t~  thejDdgipeiit  of  a  juat^ce  of  fiie 
peasBi  if  it  .be  noder  five  {Xwnda,  tB.  iiDconatitur 
(iona],as4ldap'ir0Bth»partf  of*. trial  b;  yxcy- 
£itrfcrin<u<K. ^Aifff  Pi.iDeo.  G5.<:        i',      ..,  .. 

139.  So  of  the  alatule  wliicb  requirea  that  on 
diaaotution  of  an  injunction,  and  when  judgment 
ia  affirmed;  o«  an'apped  oiwrtt  of  mnw,  Ifce  coort 
*b«l|.ieu(J9i-iiui)gifieflfea«aifl«*liMF«flf'*S'.'ft^« 
ii^ potion,, Vwl. ■9'"  iTton.flhe.iprtiaeFUlion  gf  thf 
appeal,  4k.  ,  Gviiign  w.  Bag^tpa^f,  Rf.  ftec^fip. 
Htigha  T.  H-ugha,  4  Monr.  43. 

190.  Su,  for  the  same  reaaon,of  the  third  tection 
of  the  atatuta.crf  t799,.caBaeiBuig  the  public  aima 
«t  titft  a^te  rf  .KjWiUftliy-.  .^idgfT.  ¥y  Jtogirt,  Pr. 
iSiFjGi-.-..,  ,     ,,   „„,.        -.    .,  ...,,, 

191.  And  BO  of  the  alatute  of  .lalO,  RU^orii^nc 
the  eount;  court  to  impoae  a  Rne,  without  trjql  bj 
iHry,fvrgiiiiig.in'%  fllu  B')'^  fraudujeat  U^t  of 
taxable  properly.  Cariim  v.  tkmtKimmaUk,  1 
Harah.  <^. 

193.  Id  Kentucky,  *  Btatale  aulboriiing  judg- 
ment to  be  enlrred   on  motion  for  breach  of  an 


Twlhi 


the  building  of  a  peiutentiaij,  ia  ni 


anBtitotioD^  ,ta   wilder 


juigmeat,  in  aueb  caae,  withoDt  a  jury,  tf  the.Je- 
fendant,.do  pot  aBflfaf„„fi«i|^,v.  Dtt^i^fir;  \e. 

,,ijBri5p'ng'v>jri^i4'Vj'i'ry»V.B^ 

llftnfl'*»««7,P^i"te4w  K^pchy ^fottth?  adog, 
tion  of  (he  conatitution  ;  but  Ihia  ngbt  dld,iu<  bpr 
|on|[,to  pnV^  <lebton-^nor  .ja.it|ejuencIed<'to 
then),  by  .'tfef  cpnpliluViop.      iferrjf  .».  ..WW^.g 

151.  3ut  thp  fUtnte,  of  1808,  by  wtyoTi  fei^atwM 
of  coloc.may^be  cwnpeUgd;  lo  Jepajt,  Jiom , lJiJ( 
Blale,  ia    uoconitilutional,  bo  fi^  aa  it,  i^p<tnfea 

ffi*  the  u»i  by  jury. ,.  Ow«m  s.  t^fm/tvitifiai, 

'fcf'-    ■    ■    ---— 

recy^ver,  b 

for  tJicif  .; 
of  equity  i 


J95.,  Ia 

Mteaa  damMe^iBVcb  bftving  beeh,^law'ba&i 
l$e  cWBtiluUuD. ,  Hrfrrpon  v..  C*»{m,,  •>»:"«"■ 

And  o-  —      -■-■'-  --  -  — 


law  b. 
3  t^tt. 


mi. 


<»Juryf;f*r  .    .  ..V,  .-.J-  ■!:•'    •> 

106.  The  Btntul8.Riithoqiiiig«jii^gipp;)t^gaina^ 
fae  WTpLtM  of  »  "beriff.  Wjtnout  «  JUrjt  ^'  CT"**: 
tutioi^.  Mwry  V.  ^ikta^.p  }.  J.,}A.tff,\W,  ,Sq 
ia  the  atntate  cif  .131],  pbv^  giv^a.*.  a^mmailj 
reoMdy ,  againat  abeciSs  ,wbo.'  tail  Ip  pay  oyer 
mowy-     WdU  T^  Cald-unil,  1  UarRtl..4A.,  ^.  P^ 

Ooww«.,»-.SiaBer,  l,BIacikf,aW..   ,„       

'  197.  S(i iAiim  atatnie.autboriiing  tl]e..eoiKt  to 
poniab  ■  aheriff  for  neglect  of  dutv,  wil^o^l,M^ 
quiring  into,  the  &ola  bj  F  juryv„H5|U»»-  ft*'- 
iwltlMaiab-WI.     ...  ,...,., 

,J9e,  Stafu(ai|,,vtiicb  ,|flt,)iof'^  .> >JHf t^ve^of  tliq 


fM,  ■«!t..  1^5/ 


iWrph-  U, 


1    Biftn.  416.     B 

13  8.  &R,'405.    Kiddit 

trU^m  T.i  JfawoCwi,  l.ilKFM,  ',.  .  - 

Bmt,  £  Yecg.^M-    8.  P,   Bmm  1 

Qowfk.  53&.  -iSe*  f/*!*prrf  7„,  ffo/on^n,  _  „ 
4m  ,ff««4T.,««^AM,  I  Marah.  37S,  Jut 
ai«)fe<«>. K.  Jfoduan„  1  B>J)b,.34?. . 

199.  The  South  Carolina  atUate,  inyosng  a 
ponalti  af  K10,00B,on  thaae  who.aell  Jotteij.tret- 
eU-ia.lolteriea  not  autboriipd  bj.lhe,  laaqa  of  thn 
■tate,  or  keep  open  an  office  for  that  purpoa(g,,jf 
nncDiiMitutioMaly  ao  faraa^it  aut^qn^e^.tiif .  ta* 
polloctor  t«'  taaue  tx^uUoft  £>r  lha,pei)alU..wilibT 
ont  a  MPfififioa.  by  *.-»>ts-A<.SM^.  t,.^^!^  * 
M'Cord-.W, 

300.  The  Nodh  Carotina  Tev^enue  kw  aathor- 
izing  the  collection  by  diabtiia  of  the  penalty  for 
pfribn^<iritfaout.lic*a*e,  i«^ot.iobj^ot)Bb1(t,jaa 
depriving  the  party  of  a  jury  trial,'— Gwr'aa.t. 
BriitafT,^,IJjlpM^*,,,,.B.i(liWWfnt.pj;difW.i 
for  rent  ia  unconatitutional.  Dalgiaak  t.  Grandy, 
C.  4.  N.  22.  T;he  Ke£t"uc,ky  lawa^  fiowever,  are 
eonatitutional,  which'ciie  landlOrda  prior  lieni  for 

rent,  .»fd  the  remsdy  Iw-tliatwu.    :M>^ki^  t. 

Boudt,  3Dana,Sf)9.  1 

aol.,  Tb«  ptoyiaiofl  of  the  eon^mution  of  Maaaa- 
<!tlllftta,.(^M  .  •■  to  *U,,JoOtroyeri|jf .  pprfMrnip^j 
property,  and  in  all  euiU  between  two  or  more 
peraoDB,  except  in  caaes  in  which  it  has  heretofore 
been  othemiie  uaed  and  practiaed,  the  partiea 
hare  a  right  to  a  trial  by  jury,"  ia  not  violated  by 
a  law  which  diaallowa  an  appeal  from  a  jualice  (d 
the  peace  on  a  complaint  filed  to  coHact  a  fina 
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under    the  militia  law.     Mmmtfort  ▼.  JEKiZZ,    1 
Mass.  443. 

202.  Nor  by  the  itatate  which  directed  that 
qoestiona  as  to  the  settlement  of  paupers  should 
he  decided  by  the  court  of  common  pleas,  without 
the  intervention  of  a  jury.  SkirUy  v.  Lunenburghf 
11  Mass.  379. 

203.  The  Pennsylvania  statute  which  requires 
the  payment  of  costs  before  an  appeal  can  be  en- 
tered, under  the  arbitration  law,  is  not  unoonsti- 
tutional  as  depriving  a  poor  party  of  the  right  of 
trial  by  jury.  M' Donald  v.  Schall,  6  S.  &  K.  240. 
See  13  S.  &  R.  405. 

204.  A  statute  of  New  York,  creating  a  special 
session  of  justices  for  the  trial  of  petit  larceny 
without  a  jury,  was  held  to  be  constitutionaL 
Murphy  y.  People^  2  Cow.  815.  S.  P.  JaeksonY. 
W0od,  2  Cow.  819.     Colt  v.  Eves,  12  Conn.  2^. 

205.  The  courts  of  the  United  States  have  no 
authority  to  order  a  pereniptory  nonsuit  against 
the  will  of  the  plaintiff.  He  haii  a  right  by  law 
to  a  trial  by  a  jury,  and  to  haye  the  case  submitted 
to  tbem.  He  may  agree  to  a  nonsuit,  but  cannot 
be  compelled  to  submit  to  it.  Doe  v.  Grumes,  1 
Pet.  469.     D'WolfY,  Ruhaud.  I  Pet.  476. 

206.  So  of  the  courts  in  Ma8sachu8etts,'Penn- 
sylvania,  -  Tennessee,  and .  Virginia.  Mitchell  y. 
Jreir  England  M.  Insurance  Company,  6  Pick.  117. 
Oirard  y.  Gettig,  2  Binn.  234.  WiiUifield  v.  Wid- 
difield,  2  Binn.  248.  Irving  y.  Taggart,  1  S.  dk 
R.  360.  Hays  y.  Green,  4  Binn.  84.  Bacon  v. 
Parker,  2  Oyert.  57.  Scruggs  v.  Brackin,  4  Yerg. 
528."  Thweat  y.  Finch,  1  Wash.  219.  Boss  y. 
GtM,  1  Wash.  87.    Ses  4  Verm.  366.    2  South.  851. 

207  In  New  York»  the  courts  may  compel  a 
plaintiff  to  become  nonsuit,  when,  in  their  opin- 
ion, the  evidence  offered  by  him  is  not  sufficient 
to  maintain  his  action,  and  there  is  no  Question  of 
fkct  to  be  decided.  Pratt  v.  Mull,  13  Johns.  334. 
Or  if,  in  their  opinion,  the  evidence  will  not  au- 
^orize  a  jury  to  find  a  yerdict  for  the  plaintiff, 
or  if  they  would  set  aside  a  yerdict,  if  so  found, 
as  contnry  to  eyidence.  Stuart  v.  Simpson,  1 
Wend.  3/0.  See  also  Clemsnts  v.  Benjamin,  12 
Johns.  299. 

208.  In  South  Carolina,  it  is  held  to  be  the 
duty  of  the  court  to  order  a  nonsuit  when  there  is 
a  total  &ilure  of  evidence  to  support  the  action ; 
because  it  would  be  nugatory  to  send  an  onsup- 
ported  cause  to  a  jury.  Brtnon  y.  Frost,  2  Bay, 
120.  Hopkins  y.  De  Graffenreid,  2  Bay,  445. 
JIT  Grath  y.  Isaacs,  2  M'Cord,  26.  Rogers  y.  Mad- 
den, 2  Bailey,  321. 

209.  la  Maine,  a  nonsuit  may  be  ordered  by 
the  court,  where  the  evidence  offered  by  the 
plaintiff,  and  not  controverted,  is  deemed  msuf- 
ficient  to  maintain  the  action.  Perley  r.  Little,  3 
Greenl.  97.    S.  P.  Samford  y.  Emery,  2  Greenl.  5. 

210.  But  the  court  cannot  order  a  default  to  be 
entered,  where  the  defendant  insists  on  a  verdict 
of  the  jury.  Frotkingham  y.  Duiionf  2  Greenl. 
255. 

211.  In  Alabama,  the  court,  unless  directed  by 
statute,  cannot  order  a  nonsuit.  Smith  y.  Seaton, 
Minor,  75.    PhilUps  v.  Jordan,  3  Stew.  42. 

VII.   Laiu  imposing  Taxes, 

Of  taxing  banks  —  See  Banks  and  Banuhg, 
VII.   226—228. 

212.  As  congress  has  power  *^  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises/*  and  "  to  make 
all  laws  necessary  and  proper  for  carrying  into 
execution  "  the  powers  vested  in  the  government 
of  the  United  SUtes,  the  13th  aection  of  the  sUt- 
ute  of  July  6,  1797,  laying  duties  on  stamped 
paper,  &c.,  which  enacted  mat  certain  deeds  and 
wntings  should  not  be  giyeo  in  eFidence  in  any 


court,  nntil  stamped  a*  sai4  statute  leqnired, 
held  to  be  constitutional.     JVoodson  y.  Basuhluh, 
1  Virg.  Cas.  128. 

213.  The  actof  congress  of  June  5, 1794,  laying 
a  tax  on  carriages,  was  constitutional,  such  taac 
not  beinff  a  ''  direct  tax  "  within  the  meaning  o€ 
the  ninth  section  of  the  first  article  of  the  consti- 
tution of  the  United  SUtes.  Hylton  y.  United 
States,  3  Dall.  171.    See  4  N.  Hamp.  568.  569. 

214.  The  proyision  in  the  20th  section  of  tha 
first  article  of  that  constitution,  that  **  direct  taxes 
shall  be  apportioned  among  the  seyeral  states, 
which  may  oe  included  in  the  Union,  according 
to  their  respectiye  numbers,*'  does  not  restrict  to 
states  only  the  power  of  imposing  such  taxes. 
This  power  is  co6xtensiye  with  the  territory  <^ 
the  united  States;  and  though  no  state  can  be 
exempted  from  its  share  of  me  burden  of  such 
taxes,  yet  territories  and  districts  may  be  exe|nnted 
therefrom,  or  may  be  taxed.  Loughborough  y. 
Blake,  5  Wheat.  317.  See  Columbia,  District 
or,  10. 

215.  A  tax  imposed  by  a  state  law,  or  under 
the  authority  of  such  law,  on  stock  issued  for 
loans  made  to  the  United  StateSi  is  unconstitu- 
tional.  Weston  y.  City  Council  of  Charleston,  3 
Pet.  449 —  reversing  the  judgment  of  the  South, 
Carolina  court.  Harper,  340.  See  Commontoealtk 
y.  Morrison,  2  Marsn.  75. 

216.  A  tax  on  attorneys,  upon  their  taking  a 
license  to  practise,  is  not  repugnant  to  the  Mary- 
land bill  or  rights.  Egan  v.  County  Courts  3  Har. 
&  M'Hen.  169.     Chase,  C.  J.  dissenting. 

217.  So  of  a  tax  on  '*  all  persons  trading  in  for- 
eign or  domestic  goods,  wares,  &jc.,  wiuun  the 
state,  whether  the  capital  employed  in  such  trade 
be  owned  within  the  state  or  elsewhere."  Bagust 
y.  ffade,  4  Ham.  107. 

218.  A  tax  on  the  members,  of  a  profession,  on 
account  of  their  practice,  is  constitutional,  and 
may,  in  Ohio,  be  legally  assessed  by  tlie  Judicial 
tribunals.  State  y.  uazlay,  5  Ham.  14.  See  also 
Lunt*s  case,  6  Greenl.  412. 

219.  The  legislature  of  New  Hampshire  cannot 
constitutionally  grant  a  tax  on  lands  in  a  particu- 
laf  unincorporated  place,  nor  a  tax  on  a  particular 
incorporated  town  or  place,  for  the  purpose  of 
making  or  repairing  roads  in  such  town  or  place. 
4  N.  Hamp.  565-^2. 

220.  The  proyisions  of  the  Tennessee  statutes 
of  1797, 1798,  and  1803,  for  a  summary  mode  of 
levying  taxes  on  lands,  are  compatible  with  the 
constitution  of  that  state.  M  Carrol  y.  Weeks,  5 
Hay  w.  246.  2  Overt.  215.  S.  P.  Cowles  y.  Brit- 
tiun.  2  Hawks,  207.  But  the  statutes  of  1824  and 
I8S7,  empowering  county  courts  to  levy  a  tax  for 
the  current  expenses  of  the  year,  and  to  lay  a  tax 
on  owners  of  land  for  clearing  out  streams,  are 
unconstitutional ',  the  legislature  having  no  power 
to  delegate  the  right  of  taxing  to  those  courts. 
Marr  v.  Enloe,  1  Yerg.  452.  So  of  the  statute 
imposing  on  the  capiUu  stock  of  a  bank  a  greater 
tax  than  is  proyided  for  In  its  charter.  Ihiion 
Bank  y.  StaU,  9  Yerg.  490.    See  Taxis. 


Vin.  Judicial  Acts  of  a  Legidaiurt, 

221.  Nothing  in  the  constitution  of  the  United 
States  forbids  the  legislature  of  a  state  to  exer- 
cise judicial  functions.  Satterlee  y.  MatthHewsonj 
2  Pet.  413. 

222.  Under  the  charter  of  Connecticut,  the 
legislature  were  not  restrained  from  exercising 
judicial  power,  and  were  accuatbmed  to  grant  ap- 

rials  and  new  trials.     Colder  y.  Bull,  2  Root,  350. 
Dall.  38&     3  Greenl.  334. 

223.  A  state  le^slature  cannot  annul  the  judg- 
ments nor  deteraune  the  jurisdiction  of  the  courts 
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of  tile  United  BtatM.    fhuUd  SUUeg  ▼.  Peters,  5 
Cnaeh,  115.    See  2  Dall.  410.  411.  413,  note. 

2M.  A  legislature  cannot  authoritatively  de«> 
elare  what  the  law  w,  or  baa  been,  but  only  what 
it  ahall  be.  Hence^  the.  ninth  section  of  the  North 
Carolina  statute  of  1715,  which  directs  that  unless 
creditors  of  persoas  deceased  shall  make  their 
cUrims  within  seven  years  after  the  death  of  the 
debtor,  they  shall  be  barred,  was  repealed  by  the 
isUtute  of  1789,  altbougfh,  hj  the  statute  of  1799, 
it  was  declared  not  to  have  been  repealed.  Ogden 
V.  Bladdedge.  2  Cranoh,  272.  See  jSskley*s  ease, 
4  Pick.  23. 

225.  The  Rhode  Island  statute  of  1792,  ratifying 
and  confirming  a  sale  and  conyeyance  of  land, 
which  had  been  made  by  an  executor,  under  a 
license  from  a  probate  court,  in  another  state,  was 
held  not  to  be  an  act  of  judicial  authority.  Wilkin- 
son v.  Lekmd,  2  Pet.  660. 

226.  The  legislature  of  Massachusetts  haye 
power,  by  resolye,  to  license  the  sale  of  the  real 
estate  of  minors,  though  it  has  previously  dele- 
gated  the  same  power  to  the  judicial  courts. 
iMie  power,  bjr  which  such  resolve  is  passed,  is 
not  of  a  judicial  nature ;  there  being  no  case  of 
controversy  between  parties,  nor  any  decree  or 
judgment  affecting  the  title  \o  property.  Rice  y. 
Parkman,  16  Mass.  328.  6ee  AUe,  80.  110.  Cole^ 
mow  V.  Carr,  Walker,  258. 

227.  In  Kentucky,  a  statute  directing  an  ad- 
ministrator to  sell  the  intestate's  lands  and  dispose 
of  the  proceeds  in  discharge  of  his  debts,  and  dis^ 
tribute  the  balance,  if  any,  in  his  hands,  as  other 
assets,  and  directing?  the  widow  to  unite  in  the 
conveyance,  was  held  not  to  be  unconstitutional 
as  it  regarded  the  intestate's  children.  Kibby  y. 
Chetioood,  4  Monr.  91.  Shekan  v.  Bametty  6  Monr. 
594.  But  a  statute  authorizing  guardians  of  a 
minor  heir  to  sell  his  lands,  and  apply  the  pro- 
ceeds to  pay  the  ancestor's  debts,  is  nnconstitu- 
taonal,  being  the  exercise,  by  the  legislature,  of  a 
judicial  power.    Jones  v.  Perry,  10  Yerg.  59. 

22B.  The  legislature  of  Maine  cannot,  constitu- 
tionally, pass  an  act  granting  an  appeal,  or  a  re- 
view, or  a  new  trial  in  any  cause  between  private 
Sersons.  Lewis  y.  IVeMf,  3  Greenl.  326.  JhtT' 
cut  v.  Lewiston,  4  Greenl.  140.  8.  P.  in  Ver- 
nont.  Bates  v.  KimbaU,  2  Chip.  77.  Stamford 
▼.  Barry,  1  Aik.  314. 

299.  "Nor  can  a  new  trial,  in  an  action  that 
lias  been  decided  in  a  court  of  law,  be  awarded 
by  the  legislature  of  New  Hampshire.  Merrill  v. 
Sksrburne,  1  N.  Hamp.  199. 

230:  The  Kentucky  statute  of  1807,  enacting 
that  **  reports  and  books  containing  adjudged 
eases,  in  the  kingdom  of  Great  Britain,  which 
decisions  have  taken  place  since  July  4thj  1776, 
shall  not  be  read  nor  considered  as  authority  in  any 
courts  "  of  that  state,  was  held  to  be  a  legitimate 
#lKerc^se  of  legislative  power.  Hickman  v.  Boff- 
man,  Hardin,  365.  (Such  decisions  are  read  by 
ttie  judges  out  of  court.    4  Monr.  381.) 

IX.   Other  Laws, 

231.  The  Kentucky  statute  subjectinji^  fhee  per- 
sons of  color  to  corporal  punishment  for  '*  lining 
their  hands  in  opposiUon  '^  to  a  white  person,  is 
unconstitutional.    Ely  v.  Thompson,  3  Marsh.  73. 

232.  Also  the  statute  *'  to  prevent  persons  firom 
wearing  concealed  srms ;  "  the  constitution  declar- 
ing that  "  the  rights  of  the  citixens  to  bear  arms 
in  defence  of  themselves  and  the  state  shall  not 
be  questioned.  Bliss  v.  Commonweaith,  2  Litt.  90. 

m  In  StaU  v.  MitcheU,  3  Blackf.  229,  it  was 
decided  that  the  statute  of  Indiana  was  constitu- 


234.  As  the  constitution  of  Kentucky  excuses 
from  bearing  arms  those  who  have  conscientious 
scruples  on  the  subject,  a  fine  for  not  attending  a 
militia  ipuster  cannot  be  imposed  on  such  persons. 
mite  v.  M" Bride,  4  Bibb,  61. 

235.  The  North  Carolina  statute  rendering 
those,  who,  in  another  state,  counterfeited  bills  of 
credit  of  that  state,  liable  to  the  same  penalties  as 
if  the  offence  had  been  committed  within  the 
state,  was  held  to  be  void.  State  v.  Knight,  1 
Taylor,  65. 

%36.  Statutes,  which  violate  the  plain  and  obvi- 
ous principles  of  common  right  and  common  rea- 
son, are  null  and  void.  Ham  v.  M* Claws,  1  Bay, 
96.  Bvt  see  3  Dall.  398,  per  Iredell,  J.  1  Bold. 
74,  per  Baldwin,  J.  1  Har.  &  J.  249,  per  Chase, 
C.  J.    2  Rawle,  374,  per  Rogers,  J. 

See  CowvicTioH,  1. 

237.  Congress  Las  no  constitutional  authority 
to  impose  on  judicial  officers  any  duties  that  are 
not  strictly  judicial.  Hence  the  statutes  were  not 
obligatory,  which  required  the  circuit  court  to 
examine  and  certify  the  claims  to  invalid  pensions, 
&c.  Haybum*s  ease,  2  Dall.  409.  See  also  opin- 
ions of  the  judges,  2  Dall.  410.  414,  note. 

238.  The  act  of  congress  of  March  3d,  1815, 
authorizing,  after  final  judgment,  the  transfer,  by 
appeal,  to  the  circuit  court  of  the  United  States, 
of  actions  or  prosecutions,  pending  or  to  be  com- 
menced in  the  state  courts,  for  any  thins  done  or 
omitted  by  inspectors  or.  other  officers  of  the  cus- 
toyis,  was  unconstitutional.  Wetherbee  v.  John- 
son, 14  Mass.  412. 

239.  So  of  acts  of  congress  giving  to  the  state 
courts  jurisdiction  of  suits,  on  the  penal  laws  of 
the  United  States.  Ely  v.  Peck,  7  Conn.  239. 
Davison  v.  Cfiamplin,  7  Conn.  244.  United  States 
V.  Lathrop,  17  Johns.  4.  261.  CommonwealUi  v. 
Fedy,  1  Yirg.  Cas.  321.  Jackson  v.  Rose,  2  Virg. 
Cas.  34.  Haney  v.  Sharp,  1  Dana,  442.  Contra, 
Buckioalter  v.  United  Slates,  11  S.  &  R.  193.  See 
Commonwealth  v.  Schaffer,  4  Dall.  Appx.  xxvi. 
State  V.  Randall,  2  Aik.  89.  State  v.  Buchanan,  5 
Har.  A  J.  317.  State  y.  Taft,  2  Bailey,  44.  But  a 
state  magistrate  may  commit  for  further  examina- 
tion touching  a  crime  against  the  United  States. 
Ex  parte  Smith,  5  Cow.  273.  See  Commitmeut, 
16. 17. 

240.  The  constitutional  provision  that  no  one 
shall  be  compelled  to  accuse  or  furnish  evidence 
against  himself,  does  not  relate  to  questions  of 
property,  but  to  criminal  cases  only.  DevoU  v.  Brow- 
ndl,5  Pick.  448.    Keith  v.  Woomhell,  8  Pick.  217. 

241 .  The  statute  of  1795,  c.  45,  providing,  in 
cases  of  homicide,  that  when  the  cause  of  death 
happens  in  one  county,  and  the  death  in  another, 
an  indictment  may  be  found  in  the  latter,  does  not 
conflict  with  the  constitutional  declarraon  that 
*'in  criminal  prosecutions,  the  verification  of  facts 
in  the  vicinity  where  they  happen  'is  one  of  the 
greatest  securities  of  the  life,  liberty,  and  prop- 
erty of  the  citizen.*'  Commonwealth  v.  Parker, 
2  Pick.  550.  Nor  is  such  provision  violated  bj^  a 
statute  authorizing  a  change  of  venue,  on  motion 
of  the  prisoner.     Dula  v.  StaU,  8  Terg.  511. 

242.  The  provision  in  the  bill  of  rights,  that  no 
one  shall  be  held  to  answer  for  any  offence,  until 
the  same  is  fully  and  j^lainly,  substantially  and 
formally,  described  to  him,  does  not,  in  any  re- 
spect, change  the  rules  of  tne  common  law.  Com- 
monwealth y.  Davis,  11  Pick.  438.  See  16  Pick. 
211.  215. 

243.  The  Virginia  statute  of  Feb.,  1823,  whifti 
inflicts  stripes,  at  the  discretion  of  the  court,  for 
certain  offences,  is  not  repugnant  to  the  constitu- 
tion of  the  state.    Commonwealth  v.  fVyatt,  6  llaqd. 

Q04. 


tional,  wMch  prohibited  all  persons  except  travel.  ■  |ttr» 

lerv  ikom  wearing  or  carrying  eoneealed  weapoi^,  I      ^A.  The  provinon,  in  Hl^  eonftitvtion  of  the 
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United'  StaA«^  Ihat  ^'.croBl  -andMonvsual  pqinsh- 
■letttaiiakaM  Balube inflicted '.'! does. noi. extend  to 
Ihe  atste'^verimieBtsybui  was  intended >  only  foe 
the  fegislAtuse  and  judioiajry  of  ihe  Unite4-States.'^ 
James  v.  ComnumwfdtUh^  12  S.  &  R.  220»  AvAdr 
vi  iWdfrfc^  3  C<)w.686i :  . ;    !  .«      ./ ■    .. :  li 

j[i245.  Soiof  the>  fburth  iaflieDdment<o£.  that  cen'4 
9VUatit>nf securing vp«n^na|.iKMf8a>v  &«.,  ogaineft 
mireaflbnaUe  seafohesand <«eiz1irab|  and. reqairin|^ 
a  particular  descrifition^iin  warmnts^df  ilhe  place 
*  to  be  searched  and  the  persons  or  thiUgs  to-  bd 
seized.    Jteed  y.  Rice,  2  J.  J-Marek  45.  <'      /t^ 

.  046i.>By  the^bocifllattttioaof-iKientaok^Ytlie  place, 
passOB,  juadiJtltin^V  nnuti  all  i  be  descnbed  •  >in  the 
warEBiit,  tiiougllaits  iangud^e  is  hot  aoetpKcitos 
that  of  the  aucndndnt'  of  the  constiAution  ofj  tirie 
United  States.  .i&^  ^iSed  SanJML  r.  iJ^CiduflSj^  13 
Mass.  286.  Grumon  v.  Raymond,  h-  Odnn.  40. 
Fristnev.  BuUer,Xu^i2iQ.i  :     :      i  >i     : 

'  SM7.  The  ^Mvision-Qrif  Jhe.  fifth: amendment  of 
the  eonstitttticiD  of  tlie, United  States,  tha^ntDp^r*' 
•sn  cshoU  be'  subject^  fop.  ihe*  same  oifeiKe ,  to-  ibe 
twiee  put  in  jca>pardr.of  lilb  or<  bmbf fneaas  ithait 
B«wie«faaU>be  trisd  a' beoond  time  ft>s  the  same 
offence,  after  a  trial 'li|j^  a:competepat  and  regular 
jniy't  u{R>nu»gd6d''indietnieBts  whether  ^ere  bs  a 
verdict  of  acquittal  or  conviction.*  (  UmUd  Siatas^ 
v«  Qihert,  2  Sumner^  19;i  P^Ur.  Qoodwimi  \Q 
Johnsi'lSIT.  ^iComermmwealtk  v;  OUta,  d>  JUittS'ldd^ 
And  it  wa#  held^y^torv^  ^,  that  thcp  circuit  court 
of'tbe  United  States  could  not^raBt<ainew<lPial>«a 
a  ca^tal-  cosei^^eyen  after  a  vcvdict  of  convicti^,' 
regularly  rendered  on  a  sufficient  iBdi6tment— ^ 
I>avie',  J.  disMutinig:  >  2  3Qmiler(  19»  >' 

'  Bee  AdTRKFOis' AcQrrr,''dec.>^  ^  •  ■•  '  •  "'^•'' 
•248.  O^is  5tb'aroendmdlitt  washi^ld,  in.  Missis^ 
sippi,  t9  bind  the  state  e6uris,aiweU  as  the  coortt 
o/tkfe  United ^ttOes.  y^SbUe  v;  JIAtor«; Walket,  134% 
Bui  stee  ^  i^umner^  10i>  2  Gbw^  820;  6  Weiuh 
100.    12  CoAri.  243.  » 3  Gkym  701.  '  ^   «      >  :  •>    ^ 

'  249.*^The'  legislature-  of'KentiicKy  tina)^  ^ettistT'- 
tutiooallv  inflict  more  than  one  penalty  for  tti^ 
same  offltoeb ,  if  ^»<  peniilty <  do-  -^n6t  affedt  lil^  or 
Kmbi    CoiMVOfHnceaUh  v.  Gub€ft,'&J.  J.'  Marsh.  1^; 

••'26^.'  !l?he}T»nnM(^  irtsitute"Whii4i>'«iMtri«ts'the 
light  of  oomineneing  th^prooesfir^f  foreigiy«ttach4 
meat  t»  Citizens '«>f  the  state^  k  not  'rebuj^nant  to 
that  article  of  the  constitution  of  tne  United 
Skates' whidh 'Siraurati^tor the citiMttsof'each  iftate 
all  the'  privitegeb;  ^Sut.^  ef  citSzeAs  is  the  ifeytMl 
Matefir: !'  KihcAid  V.  'FfitMe3;'Cjo6k%'  49.  ''iDityt 
flm,  4.''  '  '■"  ■  ii-i  .«  -■    I  -•  1.  i  .. . 

2^1:  The  statute  of '1705;  directing  tke<corpora- 
tion  of  Philadelphia 'to  para  brdfn&nees'  to  pr6^ent 
ttiedreistfon'Of  wboden  buildings  itf  «ertam  pattt 
Of  that  dity;'  \M-  th«tt  May  Jud|e  pmp«v,  is  doit^ 
fttitiiti«nal.<  net/pmkh  *t."Diit^;2  Teatei^,'<493. 
See  aiea'Wadteiffh  <^.  (9ilvUih;3  F4frf.  403. 

252.  A  grknii  by  th'^  lefcisklure,  yyf  ttn<  ekdkisive 
Yi^ht  toappvopriafievwilhifi  tiW»  ye*«B;'any  quan- 
tity of  Vafeatft  iaatd,  nm  ejccieedinf  S00<)  acrte;  sittt^ 
aW^^ithiii  flry&"mil«#y!>f  a  place  ^here'the  gnTtt&t 
Was*'  borinjg  fo^  Sjilt  water/'ia  libfsueti  ez<ilwdr^ 
ril^ivUeK^  as  te>  (>i-ohib4tea  by  the  '^uSttStKtxtiott  (if 
Kentucky. '  Paftersoh^.  Trdw,  3  J^.  J^.  Ma»sh.  598. 

253.  The  statute  authorising  tbe  Bank  of  New- 
*eHi  to  collect  ttb  debUCbj^  sflhimdty  ritoies*  does 
lMty?6)«te-f&at)utidc;  id'  th«'N<yrtlf  OaroKna  bill 
6f  rT^tSj'Whrehdteclarti^'that  "ho  WAft  or'sfet  of 
meh  areentttled'^D^  eichist^e  br  s^ptottt^  emolt^ 
ments  or  privileges/'  dtc.  Bank  of  JfetoberH  r. 
Tuylor,  1  Car.  £aw  Rcpos.  246.  See  tHaoBemU 
of  Columbia  v.  Okely,  4  Wheat  235. 

254.  The  constitution  of  Tennessee  did  not  pro- 
hibit provisional  legislation  respecting  land  within 

'*  the  Indian  boundary,  to  take  effect  when  the 
Indian  title  or  risht  should  be  extinguished. 
George  v.  GamUe^  2  Overt.  171. 
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.2S5.'.The  North  GuMiina  ctnMei  vhiishi 
pelled  all)(Mfrsona  livings  witkia  two  milte  oT-^toaH 
taite  tilmpiiRtBQad^ andwbs  wereilsiablf  faif  la«rf to 
W0t4a  on«  puUiie  roMb,Jto  pcfffoam  si,z  dbystilaboiDali 
said«  tbadf  kn^eaoh  and; ewer r  goBaJtti^as  held  iAvbe 
oonatitqitinnal,  asc^ey  i!wejKk,^b}^jthe  .avtoe^aftiiBtej 
exempted  from  payment  of  tm  for  passing  bve» 
said  iroad.  ;  BtmeorAe  TumpikeiCompimfitx  ATCMr" 
5011,  i  Devw.&^'BatuidOdk'ii-  r  r.  ;  ^u  ,  ;i:i  •  •  tin.. 
J  266.  iThBjSoulb  earolki»uatetULe']itf  1883^:|m»# 
acBibing  the  jsathi  of  allegiance  io  .thatiState,^to>hri 
taken  Iky. oflifleia of  tite;railitaa,:i8  «nQAnstiSiitil>iial 
and  void.  State  v.  Hunt  ^  M'Meekin,  2.HiU,*l.-«  t, 
•  •  .^97. '  Vfae •  ^rowsian  in  the  oi>n«feituticui'  o 
ajia^  that  no  'pfowon:  shall  ibe  put  io.aBsvrrff  .t» 
etiminal  ohai|;Bi  hutiby  f>rc«BntniAnt,  in< 
&JQJ,  does  not^irohibit^  quo  toarraw<ji.infsfcmal:Miap 
£<UA»  ^  ymc€K(U8  If.  StaU,  L  Blackf.  2^^  .•.(     .   r 

258.  A  statute  providing  -  fan  the .  kwnioval  <  ^. « 
seatiofjJMstioo.fioBi  a  pUoeiwheraiit  had  bem:e»- 
tajblished  by  a;  tpup vioua  statute,.  «b  !K)€«gtiliitional( 
£2tt^.Vj2W«r,  Ifilaekf.fiSa.   .Mr...;     xi,  «  '   .; 

259.  So  is  the  KentutScy-jtatnt^  authorinisi^ 
trustees  v»f  a 'tdwB.  tor  pare^  A^,  streeta^>  and^tv 
iequB»  oamersiidf  •  lots  to<'doitlh^  .work  opiKwila 
thereto^  and^jen  liiluxeiiattthamiag-'.tha  impoaitkm 
of  a'fine  of  ^ifon every .twevty4bafJK)uni—«:aiaBil 
fiiie  not  beinffeacatsive'nor.UQreaaanabl^.i  JVidrtastf 
of  Paris  v.  Berry^  2  J.  J.  Mairsh.  4S3.  ■< ..    .      a.  .i 

.-260j  The  Mdine  statute^ prohihitiiigLtlKt  aaUi  of 
spintous  >liqaei8,  except  in » certain  modes,-  afiil 
upbn  license  if]r8t:ofatai«ed^iand  dMtae»pMd^  is  Mi 
repQgaantl^.the  general  rightsi«nd«ildMitiee  wmt 
eoredutottheicitiaens  by  th«  eanatitutioii. 
Mse,5<Si»eQl.'4l8.    -< 
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261 J  The  vtaUite^  providing^  for  th«  <m^twey'  of 
Inadicv,  in  «'particuhit  manner^. isvjtbe  <5iun^of 
Penobscot^-aflwl  for  t^'appctintment  of  asurveynt 
gtnend  for  that  (ciKiniy,vaiidforbiddiBg  tha  sale  49 
purdhase^of  'lumber  thep»  'unless,  snrvejwd  aa4 
marked  by  him  •ok'  hJto  deputies,  actoordiBg  to4hA 
|>ecuUa^'  pro^siqns  •of  .that»«t4tttte,<.4Ai£onstitef 
lional.  Pierce  v.  Kiniball^  9  <irreenlw'64.  .  v  '  ^^^ 
•  ••S62j*'The  Kentucky  statnie:whiek  deokiredutiuil 
lands  of  pwpnvtors  and^aimantsjshaU-be  ~ 
ta  tbe  state,  unkns«eiftaia4iftproveaBaitts  am 

thereon,  as  required  by 'theu  statute^  a^e  «no 

tutibnal'> and-.  Void.:  ^  GaiMftnYu  Bt^ord,^"!  Dana, 
484.  See  also  VioleU  v.  Violett,&  Dana,  226.  t  ^ 
'!  '26^.  .Aivulsiofioonct,  which' roquires  that  a. party 
applying  for  a*newt  trial  shall  make^aBd  a^gue  the 
motion  db  the>SatttTday  after  tke  Aciaty  i^ffinomtistte 
tutional .  Pawley  v .  JlfiQimpaey^'  7  UTergu  502i  i  • . «  % 
-\964.vThe  T^neMee  statotevt. extending  the 
aiioftiMd  laws  of  the  state/ «o;fiir  as  tot^Minish  mtwr 
der,  &c.,  to  4ts  sontheAi  bwwwtosy,  and  oyer,  that 
part  of  the  Cherokea  jiation  Ijring  within  tke 
state,  was  held  to  be  constitnjtional.  State  y. 
Foreman,  8  Yerg.  256. 

^'865.  rA2i«tafe<8e,  kwtui p ofaftkiAi 'jptoprietora  x of 
l}«k>ihs  in-'a  nriiroi^iiautheifKed  .Uieintuta  'deniw»4 
certain  tollifdr^logsyJ&c.,  sf»u^d  iBith«irihopnM» 
Held  that  a  subsequent  statute  was  constitutional, 
which  enacted  that  the  corporation  should  not  be 
entitled  to  receive  toHfe'(iU'theh>gs  in  their  booms 
are*  surveyed  4^  41'Suryeyor  ajMkittfd  by  tke.se- 
hectitt^n  of  the  town^l'^A.,  or  «t.Byihe.booma  bei<w 
m  a  rwer  thatdtvided^  those  townsw  Prepnatorg  ^ 
Side  iBooiiis,  ^i  v i  HaikM,  T  QTeta^iML 

Por  many  otiier  '^ints  ofoonstiuitionill  law^r^ee 
Atf«ikA:LT¥»  -Alwn.  '  Bmyiin  ^bbts.  t  Bw^ 
90#>  OHARtnevoHyL^lr  C2tTxa]||ri  .Gi«WMf  dbA. 
CoiiFiscATioir.  CHAiiPXRTT,drc.,78.79.  CoimTS. 
Fishery.  Ferrv.  Ikformatiok.  CHARrriKS, 
dbc.  5.25.47.  Trxatv.  Parishes,  &c.  Slaves. 
Certiorart,  108. 132. 133. 141.  Militia.  Bail, 
500.  GouifTT  Lett,  1.  Dcbl.  Constable,  9. 
Electioits.    CoBpoBATioii,  9.    Conviction,  13. 
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See  AMB4«8ADORy  Slo, 

I.  In  a  tuit  against  a  surety  on  a  conBuVs  c^c^ 
bond,  the  harden  is  on  the  plaintiffs  to  prove  UitlV 
the  principal  failed  to  discharge  his  offi<»al  duties. 

^2J*rhefkuretf,  A  vttch' bond,>ror"lhe  \:6iis«l*s 
dM^tf;  ah(|i<b^>hM  t^oljr  mitdtMih^  for  all  nione/s" 
cbirilng-  iMo'hti  ptgMfdi<hi  by  Yrrtu^ofHtM  dbt'df" 
.^Y^l  14th'rlm)  itr  ifM'tesponsHflie  ftit^  nSkmey^* 
remitted  to  him  Ibr  |>urpMes'  dbt  c<jtilptdltMtf^d" 
within  his  consular  duties,  as  prescribed '^  t^at 
adt'  ^f''  '*'     ''  '*'  '»'•'•'•"  •'*•    *'•  '"J*  *■>       ''*••   ■"' 

*3:  Where  the'paliieft  \iere6  dMf  attatthw^r  tti' 
cAantSeiy  'fth^*  bft'*^8irdlMr«Ar'M(bl^*Miile''pejPs^ 
authorizedby'the  law  '6f  "Fyanttb'  to  ffttnOffirftey' 
okthk/1t'%  iiot 'sdi&cient  iTH'id  swoMi  to'befbre 
the  American  consul.  Herman  v.  HV^fnuitil''^' 
WIAh'C?*C5.  966.'  •      '''  '    •  ■'■        "  .  '      ••    '^ 

-'4.'  'tbe'wJbidttSbtijgtetls'yane^nCtng  consuls "glt^* 
them  authority  to  itdmlnlbtef^oaethit,  not  '^tlferdlly/ 
but  only  ih'^tti^Ulaircas^i/  of  &' marttim^ W  Cdi!n- 
mfeniijn'cTiaiiibteri'ift.  ''  "     •  '  '    '"  '"^   '       '"  •*' 

♦^.'»Thd  a^iee-  dr'aiiAi^rtfearf'ydirtuI'fe"k^ 
foreign  jK>rt  furnishes  to  tH^'mttMe^  df  a*Vess^^ 
no  justihcation  of  an  unlawful  act.     Wilson  v.  The 
Jfory,  .Gilpin,  31.    .  .^      *       .      ' 

6.  A  consul  is  tipi  ^rsonallj  answerable  on  a 
contract  made  in  his  official  capacity  on  account 
of%W4c^cfciaeiit^W^if  havtoW^kTftU'bfA- 
chwoge  on  his  government*  'l/a^V.^]«^'^9bntifteV 
SDsIl  384. 

7^  A  eei^lficate  eCai  cpnsQl^  undei^  his.^omular; 
seal,  is  not  a  sufficient  authefit^a^on  of  a, foreign 
law  to  ,go  in  eyidence ;  it  no£  being  a  cojisuGir 
fiibfetfttii^^y 'gttint  flutJh  Cferliflititeb?^  'Chti^cli\. 
H0*M,'SdSncH,  187.  •  •     •  ■     '  ••    *^  ...j:--  .■ 

•*.  ■  Xs  Tntefj/rfeterf  ftuA  riesW6rfa,"i  trahsfetJiAtt 
hy  a '^onMl,  Wt  h&d^r  'odth/bas  no'^rektet  yW-' 
lidity  than  thatof  any  othet-'man.  (5..      *'    ''      " ''' 

9.  The  certificate  of  the  Americ^'h'  con^tifitf  Hot 
stfffier^Urto'authV^&tScat^  k  copy*  t)f  d.  >ed6^a  bf  djn; 
dlttlnltiK^")^  Sbtirl''6f  Vice  a^ihrfalty;  '  Cmta  v!' 
FknjU'fnsuriuu:fi'C(nr^PaiAf,?tLineyh9i:'    ^   .*\  •;■: 

10.  The  certificate  of 'such.  (iBAsul,  at  a  i^l^etj^^ 
port,  under  his  seal  of  offij;'e:  stating,  diat  a  pl^p^s 
p^^rsy^re'  ld2^a  with  ^hihi,  t^e^Mj  loHf^e 
reqUlbiiidnb  "of  tS^  embargo  kct.  is  gpod  ^id^^nce" 
of  tiiaV  fact;  hdt  not  of  qthe/iacts  stated  iH  ihd' 
certificate.      United  Skat4*  yI  MUthdL,  2  'Wash. 

C,  jC.  47B.  ^  ^'\     :,  '...L""""  '    I    '^ 

II.  Bui  "Hi's  cef{ifi<sat^"1ri  hot  eyid^i!ibe  that  a 


3 

afiy  fa£t„  ^^^fff  ^^^^^ff^  "1  b^^U^,'  either 'e^re 
or  uhp!i^d|y.  '  Letyyl  Burtet/,  2 'Sumner^ '^^. 

IZ;  Ana  where  a  consul  of  the  yiiited  States, 
loi;  one  of  the  "We^  fndia  Islands,  broiight  an^ 
action  in  his.  own  name,  for  the  benefit'  of  the' 
United  States,  to^i^cover  a^^ni^Ity  j^r'not  deppsit^ 
iogwUh  tlfe  consul  the  sliip's  regis^r^  oh  her  ar-' 
rfyal  af.  such  island,  in  ol)e(|ience  to  thp  sfatuie  of 
l^p3,  c.,|$2,'  section  4f  it'wasj^eld  that  ji'ip  6ertii6-^ 
cate  of  "the  .arrival '  and '^  departure  Of  pie ^  ji'^^^pJi 


W  iWtevfW.  i».  ....  .^,         . 

14.  Under  this  statute,  it  seems  that  .an^  action 
pf  i/teb^r  ill  the  ju^ff^  of  .the  consul,  and  'ii'6t;  W 
in^^rn^tipn^j^.  th/e  l^op^r  'ri^medy  .to  ^p^cover  the^ 


c.  36,  section  31.  to. 

..lft,rA»JPtVpltt»%twy.«nfa  in  a  foreign  port,4n 

the  epprs^of  >  ^^y^SOt  V^o^efi  for  advioeij  onlv^ 

within  the  provision  of  said  statute,  w. 


17.  A  foreign  consul  is  not  privileged  from 
prosecution  for  a  misdemeanor,  by  virtue  of  his 
consular  appointment.  Uniied  States  v.  jRaoara, 
SirPi^k  2^«  noU,  S.  Ft  SlaU  v.  De  La  F^rdL 
2  N.  &  M.  217. 

18.  And  it  seems  that  a  coivul  general  is  not 
protected,  by  the  law  of  nations,  from  a  prose- 
cution  and  indictmenVfoia'^p^.  Commontcealth 
V.  £b«^,  5  S.  4i. Jl,.545>  ,    »       ';. 

.\  1{K  But  $h.^  statd  courts  ha^e-  no  jhViaidiction  ip 
such  case,  the  exclusive  jurisdiction  being  vested 
'in  the  courts  of  the  United  States,  ib.    Contra, 
State  V.  De  La  Forel.  2  H' &  M.  217. 

20.  Un<frf'*s^ctron  WfitM,  effete' a<JV6f  feongress 
oT  1789,  k  trttfltf'^tttirt'  has  #)<$i«ri8diet!un«of  %  shit 
against  a  consul.  Manhardt  v.  SoAfStrom,  l:(Binn. 
138.^   .fftiMV.  yiHiik^,'9  F\ek.'eo?'SdrUm  vi  tfam- 

jitow,  I'GretJii*,  K)7.  "Si  "PrlC'fohtis.'MK'      ^^i" 

21.  Th^'«aurt  iH^ir^slfei^'  pffooeedingft  <^in<  nnf 
stage* 'to  its'befrig^bltowYl"(b&t^hey  hkv«  no  juris- 
dteticth;  '  The  defect  ^f  jUiMlotibh '  In  a  iiVa,W 
court,  in  a  suit  against  a  consul,  may  be  sujBpeestett 
et^afl^r  fhe'def^ndAm  has'plettded  the"gin^al 
isBUfe.  ♦l  Bmtt.  138/    Catiiir.  PkclAsfd,  (J^Pet.'<41\ 

;7  Pet.  270;'    5<?e  6  Wetirf.  327.     •  "  **         •    "'••'•• 

22.  A  suit  was  brought,  in  a  state  court,  against 
a  foreign  tonMiI,  and  Jufl^rtient'reiiileyed  uponde- 
fkiilt  atler  appearanift.  It  ^id  'ndf  fippe«r  dn'the 
pMittliffni'ttid^nf /^faAr  Mpdh<^Adjr '  plea  ^>  t^de*^ 
feUda^t^^  thath^  was  t  y^onstd.  '^  Ota  sti.fa.  iigaitast 
hiii'bail,  th^  >vtrere'  held'i^ot  ^titled  Ut  take  alvfUiv; 
tage  of  the  want  of  jurisdiction  in  the  originU 
action.  HaJd  r.'T<mit^,  3  Pi6k.  60.' <  8kd  vide 
6Pe<.'Jfl.'  YPiftt'Sfrff.  "'»  '»       ^'"'"I    ♦"•• 

tS.  Aii'i^titral  c6inlhil  catfttbt,  Vithoulinhe^tfechiJ 
iftttfi&^l^  of  Ifis  goverilillent.  int^r|iioM  a  claim '6n 
atfcbunt  bf 'tftfe'  i^&Jttiort 'eiT  the-  ^tttrtrttorikl  juriidhj^J 
tlon  ^f  his  tfrfufitry:     Thd  4nfU!;-  3^ Wheat.  i|8&:     '! 

24.  A  conkil,  thtfilt^  a'biiblic^nt,  lsbuptto0&d 
tobd^(!bth<d  Vlth  aSthomy  only  f^'teoitlMeniial 
p\iipoiet^r'^M  hK^'krij^ht  to  Hnterpdiief  daimb  tbr 
the  xestittUion  of  property  belomnui^  to  th^  shiy* 


,  authority  to  represent  bim  ii;  nis  nego 
I  With'  toreign  mtl^ft,  otio  vixtdicdt^  Br  prero]a|a- 
Yive^ift.  .  /  *    M  r   n... 

"'SS  A'^ftt^i^«fi»rtrTfiflrafibh«l6¥!ll^brTn. 
stitutp  a  proceeding  xk  refn['w^4fc  thb  irtgfattf'df 
tnb  tiroperty'of  his  fSlIoW-bitiaten^^are  in'^uMitibn 
without  a  speciid  authority  from  those  for  whoflc 
miefilW^hy*''ne  Sm  •C5rnirits;6  \^he1it. 

.  "Sfe".  B^tHHtiibift  Aufch  8jV^clal'<LdlWortty,'he  citt- 
not  receive  actual  restiliutio^  pf,^  property  in 
controversy. '!&'.'.  "  "*      '.;     •  •»       .    '     » 

27.  Alffibu^U  a  Tofei^  -eoYflbl  fii'  kdmlfted  to 

ihterpo^  k  ctaTm  ih  *the  admfialty  for  'viAj^Mtf 

ufakniWn*b/"hi8  natidh,  yrt^^rford'Wstftiltldnciri 

be  decked.  br6bf  6f  th^'ih^iVidtiti ']^it>iMMillff 

: interest  mW.  be* exhibited',    ^rhe'm^e,   Vi 

•  Wheat.  66..   6efe  tSAo^the  Lottdim  'Packet, 'I  MaX 

■8oii;f4i-  -    ■  .  ;■•■'■•  "  ^  ""'•       '    ^ 

■  ■  26.  A  consuT'iepte^iitfl  the'  s^ibjedttf  of  hill  na- 
.  cm  iT  they  irenot  <ith^ife"teprfe««ntcd'.  Oir^ 
;9U?n  V.  CocArAn,\Be^,  200. 

!    '20.  OiMBrf^wiethJfth'i^Oiftul  isijbtthcfoniy 

{person  to  Wh6m  the  three  months  wkg^liAfe  to 

be  naid.  which  are  required  to  be  paid' to  Kamen, 


a  penaj^y 


'  in.  his  owiLname  and  person',  but  fSiVi^ 
benefit  of  die  United  SUtes;  Is^lmblj?' fb^  cd^f 
Lety  V.  BvtUuJ^  Sumner,  356.  ~  ' '" 


Fr*» 


•» 


(  nn 


668 


CONTEMPT. 


OOWTEMPT. 

I.  Who  may  pvmsh  fer  Contempts, 
II.  9Vhat  amounts  to  a  Contempt;  and  the  Proeesd- 
ings  to  pumsh  it. 

I.  Who  may  punish  for  Contempts. 

1.  The  provision  in  the  constitution  of  the  Uni- 
ted States,  that  the  trial  of  all  crimes  shall  be  bj 
jury,  does  not  take  away  the  right  of  courts  to 
punish  contempts  in  a  summary  mode.  The  pro- 
vision is  to  be  construed  to  relate  only  to  those 
crimes  which,  by  our  former  laws  and  customs, 
had  been  tried  by  a  jury.  HoUingstoorth  v.  Duane, 
Wallace,  77.  m. 

2.  The  supreme  court  wHI  not  punish  a  con- 
tempt offered  to  the  process  of  the  court  of  com- 
mon nleas.    Penn  t.  Messenger^  1  Teates,  2. 

3.  Nor  grant  a  mandamus  to  compel  an  inferior 
court  to  punish  one  for  a  contempt,  unless  the 
civil  rights  of  an  individual  are  concerned  in  the 
prooeeoinff :  when  this  is  not  the  case,  every  court 
IS  its  own  jndge  whether  a  contempt  has  been  com- 
mitted against  it.  Ex  parte  Chamberlain^  4  Cow. 
49. 

4.  The  house  of  representatives  of  the  United 
States  may  punish  persons  not  members  thereof 
for  contempt.    Anderson  v.  Dunn^  6  Wheat.  204. 

5.  This  authoritv  is  incident  to  all  legislative 
bodies,  and  extends  to  the  imprisonment  of  the 
party  for  a  period  not  beyond  the  adjournment  or 
periodical  dissolution  of  sach  bodies.  i6. 

6.  This  authori^  is  also  incident  to  courts,  of 
law  and  equity.  Mariner  v.  Dyer,  2  Greenl.  165. 
StaUv.   White,  Charlt.  136.     Yates  v.  Lansings 

9  Johns.  395.  6  Johns.  337.  4  Johns.  317.  Trial 
of  Smith  and  Ogden,  73.  State  v.  Tipton,  1 
Blankf.  166.  1  Burr's  Trial,  352.  Clark  v.  People, 
1  Bieese,  266.  8  Conn.  379.  United  States  v. 
Hudson,  7  Cranch,  32.  See  1  Kent's  Com.  3d  ed. 
300,  note  (b.) 

7.  It  seems  that,  in  Pennsylvania,  a  justice  of  the 
peace  has  not  authority  to  punish  a  contenipt,  by 
attachment.  Brooker  v.  Commonwealth,  12  S.  &, 
R. 175. 

8.  A  justice  of  the  peace  eannot  commit  a  con* 
stable  for  a  contempt  in  not  returning  an  execu- 
tion, and  paying  the  money  collected  on  it  State 
V.  JfpplegaU,  2  M'Cord,  110. 

9.  A  justice  of  the  peace  has  power  to  commit 
fiyr  a  contempt  offered  to  him  while  in  the  due 
execution  of  his  office,  and  in  his  presence ;  but 
for  contumelious  words  spoken,  or  other  insult, 
not  in  his  presence,  he  ought  to  proceed  by  indict- 
ment Lining  v.  Bentham,  2  Bay,  1.  8.  State  v. 
JoATUon,  2  Bay,  385.    2  M'Cord,  110. 

10.  For  contempts  to  inferior  jurisdictions,  not 
of  record,  nor  having  a  general  power  to  fine  and 
imprison,  unless  committed  in  presence  of  the  offi- 
cer and  punished  instanter,  there  is  no  other  mode 
of  punishment  than  by  indictment.  HoUingstoorth 
V.  Duane,  Wallace,  77.    See  12  S.  &  R.  175. 

11.  If  a  person  uses  abusive  words  to  a  justice, 
while  out  of  court,  in  relation  to  his  iudiciu  char- 
acter, it  is  not  a  contempt  fot  whien  the  justice 
can  commit ;  but  he  mav  require  the  Piirt^  to  find 
surety  of  the  peace,  ana  for  good  benavior,  and, 
in  default  thereof,  commit.    Kiehmond  v.  Dayton, 

10  Johns.  393. 

12.  A  justice  cannot  punish  summarily  fyt  a 
contempt  committed  while  he  is  acting  minisCeri- 
ally,  and  not  judicially.  FUUr  v.  rtohaseo,  2 
Browne,  137. 

13.  "The  supreme  court  is  not  authorized  to 
punish  for  contempts  committed  in  a  district  court 
of  the  United  States.  TUlinghusfW  case,  4  Pet 
108 


14.  Thas,  wbeM  a  ttNOueflor  in  tlie 
court  of  a  state  has  been  struck  from  the  roll  of 
counsellors  of  a  district  court  of  the  United  States. 
by  the  judge  of  such  court,  for  a  contempt,  be  vrill 
not,  for  that  reason,  be  refused  admission  by  Uie 
supreme  oourt  as  a  counsellor,  ib. 

15.  The  circuit  court  of  Alabama  have  authorilty 
to  punish  a  contempt  committed  in  the  breacli  of 
an  injunction  ^[ranted  by  a  judge  of  said  cour^ 
where  such  injunction  has  been  dissolved  on  » 
hearing,  and  been  reinstated  by  judgment  of  the 
supreme  court,  on  error.  Gates  v.  Jii'DanieL^  3 
Porter,356. 

16.  But  a  judge  of  the  circuit  court  has  not  au- 
thority, in  vacation,  to  order  the  body  of  a  defend- 
ant to  be  taken  on  a  charsre  of  having  violated  nm 
injunction.    3  Porter,  350.    See  Post,  85. 

17.  The  supreme  court  will  not  entertain  a  ni<^ 
tion  /or  an  attachment  for  breach  of  an  injunction 
so  made  by  them,  but  will  refer  the  party,  wh* 
presents  such  motion,  to  the  circuit  court  Galc9 
V.  Af  Daniel,  4  Stew.  &  Port.  69. 

18.  Courts  of  record  have  exclusive  control  over 
charges  for  contempt;  and  their  conviction  or 
acqmttal  is  conclusive.  State  v.  Tipton,  1  Blackil 
166.    See  Appeal,  104. 

II.  What  amounts  to  a  Contemat;  and  the  Proceed 

ings  to  punish  iL 

19.  It  is  a  contempt,  punishable  by  attachment, 
to  publish  remarks  m  a  newspaper,  which  have  a 
tendency  to  prejudice  the  public  with  respect  to 
the  merits  of  a  cause  depending  in  court,  and  to 
corrupt  the  administration  of  justice.  RespubUctk 
V.  Oswald,  1  Dall.  319. 

20.  A  publication,  pending  a  suit,  reflecting  on 
the  court,  the  parties  to  the  suit,  the  witnesses,  the 

J'urors,  or  the  counsel,  is  a  contempt  of  court 
loUingsioorth  v.  Duane,  Wallace,  77.  102.    Bronr 
son's  case,  12  Johns.  460. 

21 .  The  publication  of  a  paper  to  prejudice  the 
public  mind,  in  a  cause  depending,  is  a  contempt, 
if  it  manifestly  refer  to  the  suit,  tboueh  it  do  not 
expressly  appear  on  the  face  of  the  writing. 
Respubhca  v.  Passmore,  3  Teates,  438. 

fa.  Denyinjg  any  critiiinal  or  disrespectful  de- 
sign in  publications  reflecting  on  proceedings 
before  the  court,  will  n6t  justify  the  party,  if  they 
appear  to  the  court  to  amount  to  a  contempt 
Po9jD/e  v..  Freer,  1  Caines,  485.  518. 
.  23.  But  it  is  otherwise  if  the  fkcts  charged 
amount  only  to  a  constructive  contempt;  and 
where  the  persons,  against  whom  the  attachment  is 
prayed,  came  into  court,  and  disavowed,  on  oath, 
any  intentional  disrespect  to^  or  contempt  of,  the 
court,  or  any  idea  of  influencing  the  course  of  jus- 
tice in  the  decision  of  a  cause,  and  declaring  that 
the  publications  complained  of  were  resoluticms 
passed  at  a  public  meeting  of  the  electors,  and 
intended  solely  to  influence  the  election  of  gor* 
emor,  the  court  refused  to  make  the  rule  for  an 
attachment  absolute.    People  v.  Few,  2  Johns.  290. 

24.  Bringing  an  action  in  the  name  of  another 
person,  wiuiout  his  privity  or  consent,  is  a  eon- 
tempt  ;  and,  if  the  nominal  plaintiff  be  nonsuited, 
an  attachment  will  be  granted,  against  the  person 
who  brought  the  suit,  for  the  coste.  BuU^rworth 
V.  Slagg,  2  Johns.  Cas.  291. 

25.  A  justice  offt*rtirgk  a  protest  to  the  county 
court,  against  their  proceedings  in  making  certaitt 
appropriations,  and  complaining  of  their  acting 
illegally  and  oppressively,  is  not  guilty  of  a  con- 
tempt. Stokeley  v.  CemmonweaUh,  1  Virg.  Cas. 
330. 

26.  If  ai  witness,  in  court,  refuse  to  answer  ques- 
tions touching  his  interest  in  the  cause,  he  may  be 
committed  as.  for  a  contempt,  and  closely  confined 
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wRlMmt  bail  or  roainjiriie,  till  he  purge  the  con- 
tempt)  and  answer.  LoU  v.  Burr  J.  2  Rep.  Con. 
Ct.  167. 

27.  A  Jew  who  refosed  to  be  sworn  as  a  witness 
m  a'caase  tried  on  a  Saturdajr,  because  it  was  his 
Sabbath,  was  fined  by  the  court.  Stansbury  y. 
Marks,  2  Dall.  21Q.  ^ 

S8.  One  who  was  not  a  Quaker,  refusing  to  b4 
■worn,  on  the  ground  of  conscientious  scruples 
produced  by  a  vow  that  he  never  would  take  an 
oath,  was  committed  for  contempt;  the  liberty  of 
affirming  beinf ,  at  that  time,  confined  to  Quakers, 
bjr  the  law  of  Massachusetts.  United  States  ▼. 
CooUdfs,  2  Gallis.  364. 

29.  uniair  practices  towards  a  witness  who  is 
to  give  testimony  in  court,  or  oppression  under 
eoloor  of  its  process,  although  those  practices  and 
that  oppression  were  acted  out  of  the  district  in 
which  the  court  is  sitting,  may  be  punished  by 
attachment,  provided  the  person  who  has  thus 
demeaned  himself  comes  within  the  jurisdiction 
of  the  court.    1  Burr's  Trial,  352. 

30.  An  attachment  will  be  issued  for  a  rescue 
of  property  on  mesne  process.  MUer^  on  final 
process.    PeopU  v.  Churchy  2  Wend.  26^. 

31.  Using  means  to  prevent,  and  preventing  a 
witness  from  attending  court,  who  had  been  duly 
summoned,  is  a  contempt  of  court,  which  may  be 

Sunished  by  information.    CamimmweaJUh  v.  Feduy 
Virg.  Cas.  1. 

32.  It  is  a  contempt  of  court  to  muster  a  body 
of  militia  so  near  it  as  to  disturb  its  deliberations. 
Stale  V.  CmdUTy  Wright,' 421.  State  v.  Goff, 
Wright.  78. 

33.  The  making  of  an  affray  and  riot,  accompa- 
nied with  great  noise  and  turbulence  at  the  tavern 
(near  the  court  house)  where  the  judge  of  the 
court  was,  and  of  which  the  rioters  were  advised, 
durin|r  a  night  of  the  term,  (but  the  court  being 
then  m  recess,)  is  not  a  contempt  of  court.  Comr 
manweaUh  v.  Stuart^  2  Virff.  Cas.  320. 

34.  D,  being  interestecT  in  the  event  of  a  suit 
pending  in  court,  met  tbe  judge  of  the  court  as  he 
was  proceeding  to  take  his  seat  on  the  bench,  and, 
on  being  spoken  to  by  the  judge,  said  to  him,  <*  1 
do  not  speak  to  any  one  who  acted  so  corruptly 
and  cowardly  as  to  attack  my  chamcter,  when  I 
was  absent,  and  so  entirely  defenceless,"  alluding 
to  the  said  judge's  opinion,  expressed  at  the  trial 
of  the  said  cause  at  a  former  term :  this  is  a  eon- 
tempt  for  which  D  may  be  fined  and  imprisoned, 
or  both,  although  the  court  was  not  then  actually 
in  session.  C^manwealth  v.  Dandridge,  2  Virg. 
Cas.  408. 

35.  An  attachment  for  contempt  has  no  other 
object  than  to  bring  the  party  into  court.  When 
the  contempt  is  in  open  court,  the  party  being 
present,  there  is  no  need  of  any  process  to  bring 
Lim  in,  nor  of  interrogatories  to  ascertain  what 
has  occurred  in  open  court,  ih.  Where  the  con- 
tempt is  not  in  open  court,  the  usual  course  is  to 
issue  a  rule  to  show  cause  why  an  attachment 
should  not  issue;  though  the  attachment  some- 
times issues  Without  the  rule.  If  tbe  P&rtv  appear 
to  the  mle  to  show  cause,  and,  instead  of  moving 
to  discharge  it,  submit  to  answer  interrogatories, 
there  is  no  necessity  for  the  attachment,  w. 

36.  Hasty  expressions  of  counsel  under  excite- 
ment will  be  overlooked,  when  no  contempt  was 
intended.    St.  Clair  v.  Piatt,  Wright,  532. 

37.  A  public  officer  is  guilty  of  a  contempt,  who 
refuses  to  furnish  copies  of  papers,  wanted  on  a 
trial,  though  applied  to  afier  office  hours.  Ddaneiy 
V.  RegulaSfrs,  {re.  1  Testes,  408. 

38.  But  a  subpeenaf  with  a  duces  tssvm,  cannot 
issue  to  a  public  officer  to  bring  original  papers 
into  court,  when  certified  copies  would  be  evi- 
dence, ib. 
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39.  A  suhpana  duces  tecum  cannot  be  issued  to 
the  printer  of  a  newspaper  to  produce  his  papers 
containing  the  advertisements  of  county  commis- 
sioners for  the  sale  of  unseated  lands  for  taxes. 
Shivpen  v.  WeUs,  2  Testes,  260. 

40.  It  seems  that  the  governor  of  the  state  can- 
not be  compelled  to  produce  a  communication  sent 
to  him  respecting  the  character  of  a  public  officer. 
He  must  exercise  his  own  judgment  with  respect 
to  the  propriety  of  producing  it.  Gray  v.  Peytt' 
ianrf,  2  S.  &  R.  23. 

41.  It  is  a  contempt  to  take  papers  from  the  files 
of  the  court,  and  refuse  to  return  them ;  and  an 
attachment  will  issue,  if  the  party  do  not  return 
tliem  within  the  time  prescribed,  by  a  rule  on  him, 
ordering  him  so  to  do.    Barker  v.  niyord,  Kixby, 

SKSO. 

42.  An  attachment  will  not  be  granted  aninst 
a  defendant  who  neglects  to  obey  an  order  cncourt 
to  deposit  a  paper  in  the  clerk's  office  to  enable  the 
plaintiff  to  declare  on  it.  It  is  not  in  the  power 
of  the  court  to  compel  a  discovery  by  this  process. 
BirdsalL  v.  Pixley,  4  Wend.  196.  See  3  Wend. 
425,  where  such  order  was  improvidently  issued. 

43.  It  is  not  a  contempt  to  serve  a  party,  while 
attending  at  the  court  as  a  party  in  tne  cause,  or 
as  a  witness,  with  a  summons.  The  privilege  ex- 
tends to  exemption  from  arrest,  but  no  fiirther. 
BU^ht  V.  Fisherj  Peters  C.  C.  41. 

44.  The  service  of  process,  whether  a  capias  or 
summons,  in  the  actusl  or  constructive  presence 
of  the  court,  is  a  contempt,  ib, 

45.  It  would  be  a  contempt  to  pocket  a  venire. 
Kmde  V.  Wmiamsy  1  Dall.  &. 

4b.  An  attachment  will  lie  asrainst  a  member  of 
congress  for  not  obeying  a  sv^poma,  if  he  is  not 
attending  a  session,  or  going  to  or  returning  from 
congress.    RespvbUea  v.  DuanCy  4  Testes,  347.       .  ^ 

47.  Where  a  submission  to  referees  is  made  a 
rule  of  court,  a  revocation  would  be  a  contempt ; 
but  nntil  actually  made  so,  though  agreed  to  oe, 
it  is  revocable,  and  it  is  not  a  contempt  to  revoke. 
FretB  V.  FretSy  1  C^w.  335. 

48.  The  refussl  of  a  garnishee  to  appear  to  a 
summons  executed  is  a  contempt  for  which  sn 
attachment  will  issue.    Jackson  v.  Justices,  4^, 

1  Virg.  Cas.  314. 

49.  Attachment  does  not  lie  Sffainst  a  party  in 
ejectment  who  fails  to  confess  Tease,  entry,  and 
ouster.    Sweetman  v.  WUbwm,  2  Overt.  1. 

60.  If  a  court  of  common  pleas,  without  suf- 
cient  ground,  refuse  to  seal  a  bill  of  exceptions,  it 
is  a  contempt,  and  the  supreme  court  will  award  a 
mandawusy  to  compel  them  to  sign  it  People  v. 
Judges  of  fVesUhester,  2  Johns.  Cas.  118. 

51.  If  a  party  takes  out  an  execution,  in  viola- 
tion of  an  injunction,  he  may  be  attai^d  for  a 
contempt.    Per  Lockwood,  J.  1  Breese,  191. 

52.  The  affidsvit  for  an  attachment  against 
judges  of  an  inferior  court,  for  disobeving  a  moa- 
daumts,  ordering  them  to  sign  a  bill  or  exceptions, 
must  show  that  the  persons  served  are  those  who 
ought  to  mgn.    People  v.  Judges  of  Washington, 

2  Caines,  97. 

53.  To  bring  a  party  into  contempt  for  disobev- 
ing a  judge's  oroer,  the  original  order  must  be 
shown  at  Uie  same  time  the  copy  is  served.  Hoio- 
Umd  V.  Ralph,  3  Johns.  20. 

54.  If  referees  under  a  rule  of  court  will  not 
report,  they  may  be  compelled  by  attachment. 
Jiompson  V.  Parker,  3  Johns.  260.  S.  P.  Cum^ 
berland  v.  Jforth  Yarmouth,  4  Greenl.  459.  Staf- 
ford  V.  Hesketh,  1  Wend.  71. 

55.  A  report  of  referees,  in  a  case  not  referred 
according  to  the  statute,  is  to  be  enforced  by 
attachment,  on  making  the  submission  a  rule  of 
court.     Yales  v.  RussSlf  17  Johns.  461.    See  At 
TACHMKirr,  V.  (e.) 
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56.  Afler  the  proceedings  of  the  city  coancil  of 
Savaanah  against  A,  for  a  fine  imposed  on  him 
ander  the  quarantine  law  of  Georg[ia,  had  been 
suspended  by  a  judge  of  the  superior  court,  the 
mayor  was  held  to  be  guilty  of  a  contempt  in 
directing  the  city  iliarshal  to  take  bond  and  se- 
curity of  A,  for  his  appearance  before  the  city 
council,  altliough  a  copy  of  the  order  of  suspen- 
sion had  been  served  on  the  recorder  only.  State 
▼.  fToel,  Charlt.  43. 

57.  The  city  marshal  was  also  held  guilty  of  a 
contempt  for  arresting  A  by  the  aforesaid  direc- 
tion of  the  mayor,  ib, 

58.  If  a  party  proceed  in  an  execution,  afler  a 
supersedeas  has  been  awarded,  thouffh  in  a  wrong 
name,  he  is  ffuilty  of  a  contempt  if  ne  knew  that 
the  supersedeas  was  intended  to  operate  on  his 
case.     Smith  ▼.  Caldioellf  Fr.  Dec.  406. 

59.  Where  the  superior  court,  on  an  appeal, 
granted  administration  to  C,  and  issued  a  peremp- 
tory mandamus  to  the  justices  of  the  inferior  court, 
and  of  the  court  of  ordinary,  and  to  the  clerk  of 
that  court,  to  convene,  on  a  specified  day,  at  the 
place  for  holding  said  court,  for  the  purpose  of 
approving  and  taking  security  from  Cf,  and  com- 
manding said  justices  to  issue  letters  of  adminis- 
tration to  C,  and  to  deliver  to  him  all  moneys,  &c., 
of  the  intestate,  which  were  in  either  of  their 
hands,  custody,  or  possession ;  and  the  said  court 
of  ordinary  met  on  said  day,  and  passed  an  order, 
declaring  that  the  court  did  not  meet  in  obedience 
to  the  said  mandamus f  because  the  superior  court 
had  no  right  to  command  them,  i>ut  that  the 
meeting  was  held  in  the  regular  course  of  the 
sessions,  and  then  proceeded  to  order  administra- 
tion to  be  granted  to  C,  and  directed  their  clerk 
to  deliver  to  G  all  moneys  in  his  (the  clerk's) 
hands,  or  by  him  lodged  in  bank,  conformably  to 
their  former  order;  and  also  directed  their  clerk 
to  cause  an  inventory  of  the  intestate's  effects, 
and  an  appraisement  to  be  taken,  and  to  sell  them, 
and  deposit  the  proceeds  in  the  manner  prescribed 
by  the  escheat  act  of  Greorgia ;»—  it  was  held  that 
the  justices  of  said  court  had  contemptuously  im- 
pugned the  authority  of  the  superior  court,  and 
disobeyed  and  evaded  its  mandate,  and  a  rule  was 
granted  for  them  to  show  cause  why  an  attach- 
ment for  a  contempt  should  not  issue  against 
them.    Ex  parte  Camoekan,  Charlt  315. 

60.  Instituting  an  action  of  replevin  by  a  de- 
fendant in  execution  is  a  contempt  of  the  authority 
of  the  court  which  rendered  the  judgment  on 
which  the  execution  issued,  and  will  be  severely 
punished.    Philws  v.  Harris^  3  J.  J.  Marsh.  124. 

61.  A  clerk  of^an  inferior  court  is  not  guilty  of 
a  contempt  of  the  court  of  appeals,  in  Kentucky, 
for  sending  up  an  imperfect  copy  of  the  record  of 
a  cause  in  which  an  appeal  is  prayed ;  but  such 
misconduct  may  be  a  contempt  of  the  court  whose 
leoords  are  in  his  custody.  Moore  v.  CUrk  qfJes- 
saminey  6  Litt.  104. 

-68.  A  party  guilty  of  a  contempt  of  court,  not 
in  the  presence  of  the  court,  must  oe  brought  into 
cemrt  by  summons  or  attachment,  to  answer  the 
charge.     Clay*s  case,  Fr.  Dec.  221. 

63.  Where  A.  who  was  a  master  in  chancery, 
was  committed  by  the  chancellor,  and  the  order 
of  commitment  stated,  that  A,  while  he  was  mas- 
ter, filed  a  bill,  to  which  he  subscribed  the  name 
of  G,  one  of  the  solicitors  of  the  court,  without 
his  knowledge  or  consent,  and  prosecuted  the 
cause  in  his  name^  contrary  to  the  statute  in  such 
ease  made  and  provided,  in  wilfhl  violation  of  his 
duty,  aa  master,  aad  in  contempt  of  the  authotity 
of  the  court,  and  for  the  said  malpractice  and 
contempt,  the  said  A  was  ordered  to  h^  committed 
to  jail,  there  to  remain  until  the  further  order  of 
the  court,  —it  seems  that  the  commitment  is  valid. 


Yates  V.  Ixmnng,  9  Johmi.  996.  Cess  of  J,  V.  X. 
YateSf  4  Johns.  317.  Contra,  Yates  ▼.  People^ 
6  Johns.  337. 

64.  The  supreme  court  has  no  power  to  dis- 
charge a  person  committed  by  the  court  of  cban- 
cery  for  a  contempt,  ib.  Gist  v.  Bowman,  2  Bay, 
182. 

'  65.  Commitment,  until  the  further  order  of  the 
court,  is  good.    4  Johns.  317. 

66.  It  seems  that  the  court  of  chancery  may 
commit  for  a  contempt,  on  the  affidavits  of  wit- 
nesses only,  without  first  putting  the  party  to 
answer  to  interrogatories.  t6. 

67.  If  a  judge,  in  vacation,  on  JuAeas  corpus^ 
discharge  a  master  in  chancery,  committea  by 
order  of*  the  court  of  chancery,  for  malpractice 
and  contempt,  the  chancellor  may  recommit  the 
party  for  the  same  cause,  ib, 

68.  It  seems  that  a  person  who  has  been  regu- 
larly committed,  by  the  chancellor,  for  a  contempt, 
and  afterwards  is  improperly  set  at  Isrge,  may  be 
recommitted,  by  an  order  of  the  court  of  chancery , 
grounded  upon  and  reciting  the  original  warrant 
or  attachment,  ib. 

69.  A  judge  of  the  supreme  court  cannot  dis- 
charge a  person  committed  by  order  of  the  court 
of  chancery,  on  a  conviction  for  a  contempt  of  that 
court,  ib. 

70.  A  party,  committed  for  not  paying  a  fine 
imposed  on  him  for  a  contempt,  must  De  confined 
within  the  walls  of  the  prison.  People  v.  Bennett, 
4  Paige,  282. 

71.  The  supreme  codrt  will  not  grant  a  habeas 
corpuSf  where  a  party  has  been  committed  for  a 
contempt,  by  a  court  having  competent  jurisdic- 
tion, and,  if  granted,  would  not  inquire  into  the 
sufficiency  of  the  cause  of  commitment.  Ex  parts 
Kearney,  7  Wheat.  38.  S.  P.  Clark  y.  PeopUy 
1  Breese,  266.  Bickley  y.  Commonwealth,  1  S,  J. 
Marsh.  575.  State  y.  White,  Charlt.  136.  Sea 
also  1  Blackf  166. 

72.  But  the  appellate  court,  in  Kentucky,  will 
correct  an  erroneous  sentence,  though  it  cannot 
retry  the  question  of  contempt;  as  where  the 
punishment  is  greater  than  the  Hw  warrants,  &e. 
Bieldsyy,  Commonwealth,  1  J.  J.  Marsh.  575. 

73.  The  geneml  court  of  Virginia  held  that  they 
had  jurisdiction,  in  case  of  a  fine  imposed  by  an  in* 
ferior  court,  for  a  contempt,  and  reversed  the  sen- 
tence of  such  court,  on  the  ground  that  the  party 
had  not  been  guilty  of  a  contempt.  Stokeity  y. 
Commonieealth,  1  Virg.  Gas.  330. 

74.  The  process  issued  by  the  house  of  repre- 
sentatives of  the  United  States,  for  a  'contempt, 
may  be  executed  at  any  place  within  the  United 
States.    Anderson  v.  Dunn,  6  Wheat.  204. 

75.  And  a  plea,  in  bar  of  an  action  of  treapasi 
against  the  officer  serving  auch  process,  setting 
forth  the  proceedings  of  the  house,  and  alleging  a 
detention  of  the  plaintiff,  on  the  process,  until  lie 
was  adiudjEed  guilty  of  the  contempt,  and  dia- 
chargea,  atler  reprimand,  according  to  sentence, 
is  a  sufficient  justification,  ib. 

76.  An  indictment  lies  for  a  contempt  of  a  jus- 
tice of  the  peace,  which  amounts  to  an  obs^ction 
of  the  execution  of  his  office,  though  not  an  actual 
breach  of  the  peace.  Brooker  y.  Commonwealthj 
12  S.  &  R.  175. 

77.  Where  a  justice  of  the  peace  required,  as  he 
legally  might,  surety  of  the  peace  against  one  for 
abusiye  words  out  of  court,  respecting  hie  judicial 
character,  and  issued  his  warrant,  commanding 
the  party  to  be  taken  and  committed  to  jail,  unta 
he  should  find  sureties  lor  his  appearance  at  the 
next  general  sessions,  and  for  his  good  behavior 
in  the  mean  time,  and  the  party  was  arrested  on 
the  warrttit,  b«t  immediately  discharged,  on  giv- 
ing bail  befors  anotiier  jucticey  it  warn  held  that 
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that  put  of  ike  wamnt  which  reqniied  the  par^ 
to  be  committed  until,  &o.,  not  having  been  eze- 
•oted,  might  be  rejected,  and  the  warrant  be  eood 
•a  to  the  reaidoe.  Biehnumd  v.  Daytorit  10  J<3ina. 
393. 

78.  In  caae  of  contempt,  in  presence  of  the 
court,  the  party  may  be  ordered  into  custody, 
without  a  warrant.    Per  Williams,  J.  8  Conn.  37^. 

79.  Where  a  party  is  in  contempt,  the  court 
will  grant  no  application  of  his  which  is  not  a 
matter  of  right.  He  must  first  purse  his  con- 
tempt by  complying  with  the  order  of  the  court, 
which  he  has  not  obeyed.     Joknaon  ▼.  Pinney, 

1  Paige,  646. 

80.  And  while  he  ia  in  contempt  to  the  first 
process  of  the  court,  no  plea  or  demurrer  can  be 
admitted,  but  upon  motion  in  open  courL  Imu 
T.  EtUeu,  4  H.  &>  M:  504. 

81.  dontempt  to  the  first  process  is  not  a  con- 
tempt to  the  decree,  and  forms  no  objection  to  the 
party's  pleading  to  a  «a.  fa,  brought  to  revive 
that  decree,  ib. 

82.  After  a  decree  for  an  account,  against  a 
defendant,  in  contempt,  and  a  report  of  a  commis- 
aioner,  such  defendant  can  be  permitted  to  file  his 
answer,  on  condition  only  that  he  will  not  delay 
the  trial,    i^uiker  y.  FisW,  4  H.  &  M.  484. 

83.  If  an  inferior  court  proceed  in  a  caae  that  is 
lemoyed  by  eeriiorarif  Twiiich  operates  as  a  super' 
seduUy)  attachment  will  lie  against  the  actors,  for 
eontempt  of  the  court  that  issues  the  certiorari. 
Faiekin  y.  Mayor,  ^,  of  Brooklyn,  13  Wend.  662. 
MUtr,  if  a  stay  of  proceedings  be  asked  for,  but 
denied,  when  the  certiorari  is  issued,  ib, 

84.  And  if  the  inferior  court  decline  to  return 
an  indictment  upon  certiorari,  the  court  above  will 
grant  a  rule  to  show  cause  why  an  attachment 
fhoald  not  issue.    SUsU  v.  Hunt,  Coze,  287. 

85.  In  Alabama,  when  contempts  are  commit- 
ted, by  violation  of  an  order  or  decree  in  chancery, 
the  English  practice,  in  such  cases,  is  adopted, 
yiz.,  not  to  direct  a  seizure  of  the  body,  in  the  first 
mstance,  but  to  give  notice  that  a  motion  will  be 
made  that  the  l^rty,  guilty  of  a  contempt,  stand 
committed.  If  the  party  be  not  ready  to  show 
cause,  the  court  usually  giyes  day,  and  then,  on 
hearing  affidavits,  decides.  QaUa  y.  M'Daniel, 
8  Porter,  356. 

86.  An  attachment  will  not  be  granted  against 
the  clerk  of  the  executive  council  for  disobeying  a 
fubpctna  duces  tecum  commanding  him  to  bring 
into  court  a  paper  submitted  to  the  council  fi>r 
the  purpose  of  enabling  it  to  perform  its  executive 
ftinctions,  and  filed  among  its  papers.  The  clerk 
ought  not  to  take  such  paper  from  the  files,  witb> 

rOut  the  Older  of  the  council.     Morris  y.  Cred, 

2  Virg.  Cui.  49. 

See  .JBjeohhzwt,  V. 


CONTINUANCE  AND  ADJOURNMENT. 
See  ArFiDAyiT,  IX. 

1.  Applications  for  continuances  are  addressed 
to  the  aiscretion  of  the  court  And  though  rules 
of  court  may  establish  something  like  a  principle, 
on  which  to  exercise  their  discretion,  yet,  in  the 
application  of  such  rules,  the  presiding  judge  must 
be  left  free  to  act  in  such  a  manner  as  to  secure  a 
speedy  and  fair  trial.  Sco^n  v.  Hudspeth,  3  Mis. 
123.  Per  Johnson,  J.  Price  v.  Justrobe,  Harper, 
112.  Per  Nott,  J.  Farrand  v.  BoucheU,  Harper, 
85.  S.  P..  Cecil  y.  Lebenstone,  2  Dall.  95.  Huntsr 
y.  Fairfax,  3  Dall.  305.  Comelikts  v.  Boucher, 
1  Breese,  12. 

2.  But  the  court  should  ezeituse  a  sound  dis- 
cretion*, and  if  a  continuance  is  refused,  in  Vir- 
ginia, and  a  party  is  ruled  to  a  trial,  and  it  appear 


from  facts  stated  in  a  bill  of  exceptions,  that  he 
was  entitled  to  a  continuance,  the  judgment  ob- 
tained urainst  him  will  be  reversed  in  a  superior 
court.  Hook  v.  Minny,  4  H.  db  M.  157,  note.  See 
Ross  V.  kartell,  3  Munf.  170.  Syme  v.  Montague, 
4  H.  <&  M.  180.    Jacobs  y.  SaU,  Gilmer,  123. 

3.  In  Missouri,  improper  refusal  of  a  continu- 
ance is  matter  of  error.  Biggs  v.  Fenton,  3  Mis. 
28.  Johnson  v.  Strader,  3  Mis.  359.  Miter,  of 
the  improper  granting  of  a  continuance.  Johnson 
v.  Strader,  3  Mis.  357.  See  Smith  v.  Common- 
wealth,  2  Virg.  Cas.  6.  Holt  y.  Commonttealtlt, 
2  Virg.  Cas.  156.    Ckktiorari,  51. 

4.  In  Indiana^  an  improper  refusal  of  a  continu- 
ance is  matter  tor  a  bill  of  exceptions.  JVtxan  y. 
Brown,  3  Blackf  504.  Van  Ctaricum  v.  Ward, 
1  Blackf.  50.    FuUer  v.  StaU^  I  Blackf.  64. 

5.  The  refusal  of  the  circuit  court  of  the  United 
States  to  grant  a  continuance,  after  a  cause  is  at 
issue,  is  not  matter  on  which  error  can  be  as- 
signed. Woods  v.  Young,  4  Cranch,  237.  S.  P. 
MCourcy  v.  Doremus^  5  llalst.  245. 

-6.  In  Massachusetts,  if  a  party  is  aggrieved  by 
the  refusal  of  the  common  pleas  to  grant  him  a 
continuance,  the  supreme  court  can  grant  bim 
a  remedy  only  on  his  petition  for  a  review.  Rey- 
nard v.  Breckndl,  4  Pick.  302. 

7.  In  New  York  and  New  Jersey,  the  supreme 
court  interfere,  in  such  case,  on  motion  for  a  new 
trial.  People  v.  Vermilyea,  7  Cow.  369.  Ogden 
y.  Payne,  o  Cow.  15.  Hooker  v.  Rogers,  6  Cow. 
577.     Ogden  v.  Gibbons,  2  South.  518. 

8.  A  party  is  not  entitled  to  a  continuance  on 
account  of  the  absence  of  a  seafaring  witness, 
unless  he  has  attempted  to  procure  his  deposition. 
Deans  v.  Scriba,  2  Call,  415.  See  King  of  Spain 
y.  Miver,  Peters  C.  C.  217.  MKay  v.  Marine 
Insurance  Company,  2  Caines,  384. 

9.  Absence  of  a  witness  who  lives  beyond  the 
jurisdiction  of  the  court  is  no  reason  for  continu- 
ing an  indictment      Commonwealth  y.  Millard, 

1  Mass.  6.    State  y.  Pules,  1  Const.  Rep.  234. 

10.  A  cause  marked  for  trial  was  postponed,  the 
defendant,  as  soon  as  he  had  notice  of  the  trial, 
haying  taken  oat  a  subvana  for  a  witness  at  a 
great  distance ;  neither  tne  witness  nor  the  person 
employed  to  serve  the  suhpcena  having  attended* 
Pennat^on  y.  SeoU,  2  Dall.  94. 

11.  Where  a  defendant  applies  for  a  postpone* 
ment,  on  the  ground  of  the  absenoe  of  a  material 
witness,  who  is  to  prove  a  set-off,  the  court  will 
require  the  defendant  to  specify  what  parts  of  his 
account  he  meana  to  prove  by  the  witness,  that  it 
may  appear  whether  such  items  can  legally  be 
set  off;  and,  if  he  will  not  so  specify,  the  plaintiff 
may  proceed  with  the  cause.     Gibbes  y.  Mitchell, 

2  Bay,  351. 

12.  If  the  court  suspect  that  a  party  is  mistaken, 
who  moves  for  a  continuance  on  the  ground  of  the 
absence  of  a  material  witness,  or  the  party's  object 
is  delay,  they  may  examine  him  as  to  what  he 
expects  to  prove  by  such  witness.  Harris  y. 
Harris,  2  lieigh,  584.    Se«  7  Cow.  386.  387.  390. 

13.  Where  a  party  has  had  repeated  oontini»* 
ances  granted  to  him,  a  further  continuance  may 
properly  be  refused,  though  he  make  oath  that  a 
material  witness  is  absent  and  sick,  and  though  he 
had  been  duly  summoned.  Milstead  v.  Redman,  3 
Munf.  219.    See  also  Davis  v.  Gray,  3  Litt  450. 

14.  A  continuance  will  not  be  ^nted  on  ac- 
count of  the  absence  of  a  witness,  if  the  adverse 
party  will  admit  that  such  witness  would  testify, 
as  is  supposed  by  the  party  moying  for  a  continu* 
ance.    FarraTid  y.  BoucheU,  Harper,  83. 

15.  It  is  no  answer  to  an  application  for  a  con- 
tinuance, in  such  caae,  merely  to  admit  that  the 
witness  would,  if  present,  testify  to  the  facts  sup- 
posed; the  truth  of  those  &ets  must  be  unquaUr 
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fiedlj  tdaittedy  or  the  partv  is  entitled  to  t  eon- 
tiaoance.  PwpU  v.  Vervmiftaf  7  Cow.  369.  See 
iko  .Bn^  ▼.  Lord^  14  Johns.  341. 

16.  In  Olda  ▼.  ComnumweaUh,  3  Marsh.  467, 
it  was  held  that  contradictory  evidence  may  be 
introduced  by  a  party  who  has  admitted  state- 
ments made  in  an  affioavit  for  a  continuance. 

17.  The  common  affidavit,  that  a  person  is  a 
materia]  witness,  as  the  party  is  advised  by  counsel, 
and  as  he  verily  believes;  that  he  cannot  safely 

Kroceed  to  trial  without  his  testimony ;  and  that  hie 
as  endeavored  to  summon  him,  &a.,-^is  sufficient 
cause  for  a  continuance,  without  a  statement  of 
what  it  is  expected  the  witness  will  testify,  unless 
cireumstances  of  suspicion  appear  from  counter 
affidayits,  or  otherwise.  Ogden  y.  P.ayney  5  Cow. 
15.  Hooktr  y.  Rogers,  6  Cow.  577.  Peowle  v. 
Vermilyea^  7  Cow.  365.  See  Simms  y.  Alcom, 
1  Bibb,  34d. 

18.  An  affidavit  of  a  party,  made  some  days  be- 
fore the  day  of  trial,  that  his  presence  will  be 
necessary  to  the  attainment  of  justice,  and  that 
he  is  apprehensive,  owing  to  ill  health,  tiiat  he 
cannot  be  at  court,  and  that  there  are  persons  by 
whom  the  materia)  facts  of  his  defence  may  bie 
established,  is  insufficient.  Mason  v.  Anderson^ 
3  Monr.  293. 

19.  When  an  affidavit  states  that  the  absent 
witness  has  been  summoned,  the  time  when  he 
was  summoned  need  not  be  stated,  unless  an  ob- 
jection is  made  for  this  cause.  Hooker  y.  Rogers^ 
6  Cow,  577. 

9D^  It  is  no  answer,  generally,  to  a  motion  for  a 
continuance,  that  the  party  should  have  taken  the 
deposition  of  a  sick  or  absent  witness,  ih. 

Si.  ThoQi^h  a  party  has  been  dilatory  in  taking 
oat  a  commission  for  testimony,  yet  it  any  objec- 
tion on  this  acoount  has  been  waved,  and  the  exe- 
cution, and  return  of  the  commission  have  been 
prevented  by  the  acts  or  omissions  of  the  other 
party,  or  of  the  commissioner,  the  trial  may  be 
postponed.     United  States  v.  Duans,  Wallace,  5. 

S3.  Where  a  party  has  used  extraordinavy  dili- 
gence to  procure  the  execution  and  return  of  a 
eommission,  issued  to  take  depositions  in  a  foxsign 
eountry,a  second  continuance  of  the  cause  will  he 
allowed,  Blagg  y.  Fhanix  Insurance  Company, 
3  Wash.  C.  C. T. 

23.  Where  a  defendant  applied  for  a  oontinu- 
tnoe  on  aooountof  the  absence  of  a  witness  domi- 
eiled  in  an  adjoining  state,  who  was  resident  there 
ibr  three  months  after  declaration  filed,  and  no 
effi>rt  was  made  to  procure  his  testimony,  and  he 
afterwards  left  that  state,  and  was,  at  the  time  of 
trial,  in  a  remote  state,  but  expected  to  return,  so 
that  his  attendance  mi^ht  be  ha4j  yoluntarily,  at 
the  next  term,  a  oontmuance  was  refused,  the 
defendant  haying  been  guilty  of  laches.  Clark  y. 
Cochran,  I  Miles,  262. 

24.  Where  an  important  witness  is  out  of  the 
country,  and  will  not  return  until  several  terms 
hove  elapsed,  but  will  return  before  a  commis- 
sion would  be  of  service,  the  superior  court  of  the 
ciW  of  New  York  will  put  off  a  cause  for  a  reason- 

*  able  time,  though  the  delay  may  be  for  more  than 
one  term.  Smith  y.  JVsio  York  Insurance  Com- 
panuy  1  Hall,  223. 

2d.  The  court  of  appeals,  in  South  Carolina, 
will  very  seldom  interfere  with  the  discretion  of  the 
judge  who  refuses  a  motion  for  a  continuance 
when  a  witness  withdraws  during  the  examina> 
tion  of  the  other  party's  witnesses,  and  does  not 
return.  Sheftpard  v.  uirky  2  Bailey,  576.  See  1 
Bailey,  25.  545. 

26.  Whese  a  suhpsna  for  a  witness  was  season- 
ably delivered  to  the  sheriff,  but  the  witness  did 
not  appear,  it  was  held  that  a  motion  for  a  con- 
tinuance ought  not  to  be  overruled  on  the  ground 
that  an  order  was  passed,  at  the  preceding  term, 


for  taking  depotHioiis  de  heme  etw,  and  the  ^teao- 
sition  of  that  witness  was  not  taken,  though  hi* 
absence  was  the  principal  cause  of  the  contani^ 
ance  at  that  tenn.  Higginbotham  v*  Chambar^ 
layne.  4  MunC  547.  See  Drford  y.  Hayes,  6 
Munf.  390. 

27.  A  iudgment  was  reversed,  and  the  oaoa» 
remanded,  where  a  part;^,  on  the  first  day  of  the 
first  term,  made  affidavit  that  he  had  summoned 
two  witnesses,  whom  he  deemed  material,  and 
who,  he  belieyed,  were  present ;  but  that  another, 
who  had  promised  to, attend,  was  absent,  and  the 
court  postponed  the  hearing  till  the  third  day, 
that  the  absent  witness's  deposition  might  be 
taken,  but  on  the  third  day  refiised  to  continue 
the  cause  on  account  of  the  absence  of  one  of  the 
witnesses,  whom  the  party,  on  the  first  day,  eno» 
neously  supposed  to  be  present.  Anthony  y.  JLaw- 
Aom«,  I  Leigh,  1. 

28.  Where  separate  actions  had  been  brought 
against  the  drawer  and  the  indorser  of  a  promis* 
sory  note,  the  court  held  the  affidavit  of  the 
drawer,  the  defendant  in  the  first  suit,  of  the  sh- 
sence  of  a  material  witness,  sufficient  to  postpone 
the  trial  of  the  action  against  the  indorser.  JiseA- 
son  v.  Mason  ^  ICse/y,  1  Dall.  135^ 

29.  The  discovery  of  a  material  witness  in. 
another  state  is  a  good  cause  for  oontinuance, 
when  delay  is  not  practised.  Campbell  y.  Sprost, 
1  Yeates,  20.    S.  P.  7  Cow.  369. 

30.  A  cause  will  not  be  forced  to  trial,  in  the 
absence  of  a  materia]  witness,  merely  because  his 
depoaition  might  have  been  taken  under  the  aOi» 
thority  of  a  statute  of  the  United  States.  Symes 
v.  Ininef  2  Dall.  383. 

31.  A  continuance  will  not  be  granted  on  ac- 
count of  the  absence  of  witnesses,  unless  ther 
bave  been  served  with  a  subp4Bna,  Bona  y.  JEfit- 
len,  1  Rep.  Con.  Ct.  196. 

32.  But  where  an  attorney  of  the  court  was  a 
witness,  and  promised  to  attend,  it  was  held  not 
to  be  necessary  that  a  subpesna  should  have  been 
served  on  him  in  order  to  obtain  a  continuance  on 
account  of  his  absence.    White  y .  Lynch.  2  Oall.l 83^ 

33.  A  peremptory  rule  for  trial  will  never  be 
enforced  so  strictly  as  to  work  injustice.  If  sm 
unforeseen  accident  or  casualty  intervenes,  which 
puts  it  out  of  the  power  of  the  party,  or  his  wit- 
nesses, to  attend,  tbe  court  will,  notwithstanding 
such  rule,  postpone  a  trial.  Farr  v.  Mlknow, 
1  Bay,  31.  S.  P.  Bowen  v.  Douglass,  2  Dall.  44. 
Mxen  y.  HalleU,  2  Johns.  Cas.  218.  Uvmgsktn  v. 
Delefiddf  1  Caines,  6.  Torrey  y.  MorekousCy  1 
Johns.  Cas.  242.    Hammond  v.  Hatos,  Wallace,  1. 

34.  Where  the  defendant,  by  mistake,  gave  no- 
tice of  a  new  ground  of  defence,  in  cofiseqoenoe 
of  which  the  plaintiff  sent  away  a  ma^ia]  wit- 
ness, in  order  to  obtain  additional  testi]4pyf  who 
was  still  absent,  the  court  granted  a  continuance, 
though  the  plaintiff  was  under  a  rule  to  try  or  mm 
pros,f  and  though  the  defendant  offisrea  to  re- 
sume his  original  ground  of  defence.  Eeheverm 
y.  AVttroc,  mUaoe,  29. 

35.  A  oontinuance  ought  not  to  be  granted  at 
law,  on  the  ground  that  the  party,  a  few  days 
before  the  time  appointed  for  trial,  filed  a  bill  m 
chancery  for  a  discovery  of  usury,  as  auxiliary  to 
his  defence,  unless  he  make  affidavit  that  the 
usury  had  recently  come  to  his  knowledge.  Ross 
y.  A'oneUf  3  Munf.  170.  See  also  Swearingen  y. 
Swearingen,  Wright,  108. 

36.  In  Ridgely  y.  OmpheUy  I  Har.  4&  J.  452,  the 
cause  was  continued  on  account  of  a  bill  having 
been  filed,  by  which  a  discoyery  of  material  facta 
might  be  haa. 

37.  A  continuance  was  granted  of  a  cause 
marked  for  trial,  where  the  plaintiff,  who  was 
defendant  in  a  bill  In  eauitv,  filed  in  the  circuit 
court  for  the  district  of  New  Tork^  had  refused  to 
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fil0 1»  wamnit  to  tlie  btU,  in  eoMeqnenoe  of  which 
•a  attachment  had  iwaed  againit  him.  Hurst  v. 
Hurtt,  3  Dall.  512. 

34.  A  cause  will  not  be  oontiniied  beoauge  evi* 
denoe  is  expected  to  arise  out  of  an  order  or  a 
decree  of  the  chancellor,  beneficial  to  him  who 
asks  a  continuance.  JIfMeehen  v.  Jitljaugidin. 
4  Har.  ^  M'Hen.  166. 

^.  Nor  because  a  suit  for  the  same  matter  is 
pending  in  eauity,  where  a  plea  of  such  suit  would 
not  avail  in  abatement.  DaoiB  ▼.  Hunt,  2  Bailey, 
412. 

40.  Nor  for  the  purpose  of  pleading  specially, 
unless  the  intended  pleas  be  such  as  require  it. 
Crane  v.  MeUtn,  4  Mass.  687. 

41.  Nor  because  a  report  of  tl^  recent  trial  of 
another  cause,  depending  on  the  same  facts  and 
principles,  has  been  published  in  a  newspaper. 
Hurst  V.  Wickerly,  1  Wash.  G.  C.  276. 

42.  Nor  on  account  of  the  absence  of  a  witness 
whose  deposition  has  been  taken,  if  the  adverse 
party  consents  that  it  may  be  read  in  evidence. 
Goodwin  v.  WkUt,  1  Browne,  272.  Band  v.  Hun- 
tMT,  1  Yeates,  264. 

43.  Nor  because  the  plaintiff's  attorney  fUrnished 
the  defendant's  attomev  with  a  copy  of  the  declara- 
tion  that  varied  from  the  record  in  some  unimpoN 
tant  particular.     Ogdon  v.  Gibbons ,  2  South.  518. 

44.  Nor  becaose  the  party,  who  asks  for  a  con- 
tinuance, has  been  summoned  and  sworn  as  a 
grand  juror  in  a  mayor's  court.    1  Browne,  272. 

45.  Nor  for  want  of  secnrity  for  costs,  unless  the 
omission  has  prevented  preparation  fbr  trial.  Oro- 
Jume  V.  Douglas,  Wright,  TS8.  See  3  Bibb.  183. 297. 

46.  Nor  because  no  declaration  is  filed  in  a  ease 
that  is  at  issue.    Wrigbt,  738.    1  Testes,  156. 

47.  Nor  because  an  amendment  is  granted  in 
matters  of  form  only.  SeoU  v.  Cromwell,  1 
Bxeese,  7. 

48.  Nor  on  account  of  the  illness  of  one  of  the 
parties,  if  be  be  not  a  witness  to  prove  books, 
Slc,  and  if  there  have  been  no  neglect,  in  eonse- 
qoence  of  such  illness,  in  the  summoning  of  wit- 
nesses. Jones  V.  Utile,  2  Dall.  182.  Edwards  v. 
Jifitko/s,  3  Day,  18.  19.  See  Sherrard  v.  Olden,  1 
Halst.  844.     Tun^aU  v.  Barbour,  Hardin,  660. 

49.  Nor  because  an  agreement  has  been  made 
that  the  case  shall  not  be  hurried  or  pressed  until 
both  parties  are  ready.    Hort  v.  Jonas,  2  Bay,  440. 

60.  It  is  too  late  to  move  for  a  contiinuance  afler 
one  of  the  jury  has  been  sworn.  Coleman  v. 
Hess,  1  Browne,  240.  See  Fink  v.  HaU,  8  Johns. 
437.    1  Pen.  280.    2  Pen.  713. 

51.  The  court,  after  deciding,  upon  the  weight 
of  evidence,  the  value  of  the  matter  in  dispute  in 
a  revenue  case,  will  not  continue  the  case  ibr  the 
partv  to  produce  further  evidence.  United  States 
V.  Brig  Union,  4  Cranch,  216. 

52.  An  amendment,  by  setting  out  the  bond  on 
which  the  suit  is  brought,  entities  the  defendant, 
in  Illinois,  to  a  continuance.  Reuntree  v.  Stuart, 
1  Breese,  43.  Miter,  of  an  amendment  of  a  dec- 
laration by  changing  the  word  "twenty"  to 
"  twenty-fi?e,**  and  inserting  the  wordh  <<  promise 
to  pay,  if  a  copy  of  the  note  is  ffled  with  the 
declaration.     Crane  v.  Grates,  1  Breese,  37. 

53.  If  notice  to  produce  books,  Aa.,  be  served 
on  an  attorney  whose  client, lives  at  a  great  dis- 
tance, the  triu  will  be  postponed  till  he  can  com- 
municate with  his  client.  Geuger  v.  Geugtr,  2 
Dall.  332. 

54.  Where  a  party  and  Iris  witnesses  are  absent, 
tlie  party's  absence  must  be  accounted  for  before 
the  court  will  continue  the  cause.  Crites  v. 
Lanier,  1  Taylor.  16.  See  Post  v.  Wrigkt,  1 
Oaines,  1 1 1 .    PeMes  v.  Rdes,  \  Litt.  26. 

55.  In  an  action  of  trespass  against  the  collector 
of  the  port  of  New  York,  for  seiang  the  vessel  of 
the  plimtiff,  agaisit  which  a  Ub^  was  filed  in  the 


district  court  of  the  United  States,  bot  which  had 
not  been  heard,  on  account  of  the  sickness  of  the 
judge,  and  the  public  prosecutor  neglected  and 
refused  to  remove  the  cause  into  the  circuit  court 
of  the  United  Stetes,  the  supreme  court  of  New 
York  refused  to  grant  the  defendant  an  imparlance 
indefinitely  in  the  action  of  trespass,  until  the  libel 
could  be  heard  and  decided  in  the  district  court. 
Hoyt  V.  Gelston,  8  Johns.  179. 

TO.  The  conscientious  scruples  of  a  Jew  to  ap- 
pear and  attend  to  the  trial  of  his  cause  on  Satur- 
day is  no  ground  for  a  continuance.  Philips  y. 
Gratz,  2  Pennsyl.  412. 

57.  On  an  appeal  from  the  settlement  of  the 
defendant's  accounte  by  the  comptroller  general, 
the  absence  of  the  defendant,  in  the  service  of  the 
stete,  was  held  to  be  a  good  cause  for  postponing 
the  trial.    RespubHea  v.  Matiaek,  2  Dall.  108. 

58.  It  seems  that  a  case  in  which  a  member  of 
the  legislature  is  a  party  canitot  be  forced  to  a 
(rial  during  a  session  of  the  legislature.  Geyer  v. 
Irwin,  4  Dall.  107. 

59.  Absence  of  counsel  is  not  a  fevered  excuse 
for  not  proceeding  to  trial.  JtKay  v.  Marine 
Insurance  Company,  2  Caines,  384.  Hammond  v. 
Haws,  Wallace,  1 . 

60.  Bot  in  a  case  between  two  sUtes,  a  continu- 
ance was  granted  on  account  of  the  absence  of  the 
senior  counsel  ibr  one  of  the  parties,  by  reason  of 
unexpected  and  severe  illness.  Rkode  Idand  r, 
Massaekusetts,  11  Pet.  226. 

61.  Death  of  counsel  is  good  cause  for  putting  oft 
a  trial,  if  other  counsel  could  not  have  been  season- 
ably employed.     Hunter  v.  Fairfax,  3  Dall.  305. 

G2.  Death  of  a  partv,  for  whose  use  a  suit  is 
brought  in  the  name  of  another,  seems  not  to  be  a 
reason  fbr  continuance  at  the  instance  of  such 
party's  representative ;  but  if  the  defendant  object 
to  going  to  trial  because  there  Is  no  responsible 
party  on  the  record,  the  court  may,  in  iU  disore- 
tion,  continue  the  cause  till  such  party  is  intro- 
duced.    ChrisHne  v.  HluUkiU,  16  S.  &  R.  98. 

63.  Where  a  partjy  procures  a  commission  to 
take  testimony,  on  the  terms  that  whether  it  be 
returned  or  not,  the  cause  shall  not  on  that  ac- 
count be  continued  at  the  next  term,  yet  if  it  be 
returned  executed,  at  the  next  term,  the  adverse 
party  has  a  right  to  a  continuance,  till  he  can 
examine  the  testimony,  that  he  may  have  oppor- 
tunity to  disprove  it,  if  he  deems  it  necessary. 
Jfonoood  V.  Owings,  1  Har.  ^  J.  296. 

64.  A  oa*e  against  an  administrator  was  con- 
tinued because  he  had  discovered,  only  a  few  days 
before,  msterial  evidence  among  the  intestate's 
papers.    Hourquibee  v.  Gerard,  2  Wash.  G.  C.  164. 

65.  Where  the  defendant  had  pleaded  nan 
assumpsit,  and  a  release,  and  the  plaintiff,  when 
the  cause  was  called  on  for  trial,  replied  non  est 
factum,  the  court  granted  a  continuance,  on  the 
defendant  making  affidavit  that  he  was  taken  by 
surprise.    Rankin  v.  Cooper,  1  Browne,  253. 

6(5.  Where  a  party  has  not  prepared  for  trial 
becaose,  firom  tlie  declarations  of  his  adversary, 
he  expected  a  compromise,  the  court  will  not 
order  on  a  trial ;  ana  the  coste  will  be  ordered  to 
continue  on  the  remanet,  Comogg  v.  Abraham, 
1  Yeates,  18. 

67.  The  court,  on  granting  a  continuance  to  a 
party,  sometimes  require  that  he  shall  pay  the 
coste  of  the  term,  and  that  they  shall  not  be 
refunded,  though  ne  ultimately  prevail.  Tyce  v. 
Le4f6rd,  I  Hayw.  26.  1  Hayw.  179.  222.  See 
Patton  V.  Blaekwdl,  2  Overt.  114.  1  Johns.  Gaa. 
248.    10  Wend.  628.    1  Wend.  83. 

68.  A  defendant  in  ejectment  cannot  be  com* 
pelled  to  ffo  to  trial  wnile  the  coste  of  a  former 
ejectment  between  the  same  parties,  for  the  same 
land,  remain  unpaid.    Hurst  v.  Jones,  4  Dall  353* 

I  See  Costs,  8. 
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69.  But  after  notice  of  trial,  a  defendant  eanoot 
put  off  a  case  for  this  reaaon  without  givinff 
notice  that  he  shall  move  for  a  continaance.  And 
a  case  in  the  drcait  court  of  the  United  States 
will  not  be  pat  off  because  the  costs  of  a  former 
ejectment  in  a  state  court  are  not  paid.  Den  v. 
Bacon,  4  Wash.  C.  C.  578. 

70.  Where  a  plaintiff  is  ordered  to  give  security 
for  costs,  and  fails  so  to  do  until  the  next  term, 
the  defendant,  at  that  term,  is  entitled  to  a  con- 
tinuance:   Jacobs  V.  Sale,  Gilmer,  123. 

71.  Where  a  cause  comes  before  the  court  upon 
exceptions  to  a  report  of  referees,  it  is  no  objection 
to  a  motion  for  a  continuance  that  two  of  the  ref- 
erees are  present,  if  the  absence  of  the  other  referee 
be  the  ground  of  the  motion.  Cowley  v.  Uoyd,  I 
Browne,  375. 

72.  Where  an  action  of  ejectment  was  not  in- 
cluded in  the  general  distrinsaSy  but  a  special  dis- 
tringas aflerwardff  came  up  for  it,  and  neither  the 
defendant,  who  was  tenant  for  years,  nor  his  land- 
lord in  fee,  had  received  etcpress  or  implied  notice 
of  trial,  a  motion  to  bring  on  the  trial  was  refused. 
CetH  V.  Lebenstifne,  2  Dall.  95. 

73.  The  supreme  court  of  llie  United  States  will 
not  compel  a  cause  to  be  heard,  unless  a  citation 
be  served  30  days  Isefore  the  first  day  of  the  term. 
fTeUh  V.  MondeviUe,  5  Cranch,  321. 

74.  In  a  case  on  nummary  process,  or  scL  fa.^ 
in  South  Carolina,  an  imparlance  to  the  second 
court  is  not  of  course ;  but  it  will  always  be  grant- 
ed where  justice  requires  it.  Strange  v.  Evans^  8 
Bay,  327.  Gibbes  v.  WainvyrlglU,  1  Bay,  483. 
See  BartoUne  v.  Heartie,  2  Bailey,  196. 

75.  Where  a  defendant  obtains  one  month  for 
time  to  plead,  he  must  go  to  trial  .at  the  next  term, 
though  issue  be  not  joined  till  that  term.  LyUe  v. 
HauSf  1  Overt.  190. 

To.  In  the  circuit  court  of  the  United  States,  a 
continuance  of  a  cause  ready  for  trial  will  not  be 
granted  except  on  affidavit,  according  to  the  Eng- 
uiih  practice.     Smith  v-  Barker ,  3  Day,  28p. 

77.  The  trial  of  an  indictment  will  not  be  post- 
poned in  order  that  the  prosecutor  may  have  time 
n>r  a  capias  against  a  witness  who  has  been  duly 
summoned  and  refused  to  attend,  unless  the  pros* 
ecntor  make  affidavit  that,  in  his  opinion,  he  can- 
not safely  try  the  cause  without  the  attendance  of 
Uie  witness.    United  States  v.  Frinky  4  Day,  471. 

78.  Where  a  prisoner  is  committed  so  short  a 
time  before  the  sitting  of  the  court,  that  he  cannot 
procure  the  attendance  of  his  witnesses,  he  is  en- 
titled to  a  continuance.     State  v.  Lewisy  1  Bay,  1. 

79.  The  rule  as  to  putting  off  trials,  on  account 
of  the  absence  of  witnesses,  is  the  same  both  in 
civil  and  criminal  cases,  ib.  People  v.  Vermilyeay  7 
Cow.  369.  An  indictment  for  fraud  will  be  contin- 
ued until  a  civil  action,  pending  for  the  same 'fraud, 
is  tried.  Commonwealth  v.  BlisSf  1  Mass.  32.  But 
see  Assault  and  Battery,  96. 

80.  Though  a  party  charged  with  a. crime  is 
entitled  to  compulsory  process  for  his  witnesses, 
before  an  indictment  is  found,  yet  his  omission  to 
exercise  this  privile^  is  not  snch  negligence  aa 
deprives  him  of  a  right  to  a  continuance ;  but  it 
will  authorize  the  court  to  impose  reasonable 
terms  on  granting  the  continuance.  United  Stdtes 
V.  Moore,  Wallace,  23. 

81.  Want  of  diligence,  in  preparing  for  a  de- 
fence, is  a  good  reason  for  not  granting  a  post- 
ponement in  a  criminal  case,  as  well  as  in  a  civil. 
CommonvDeaUh  v.  Gross ,  1  Ashm.  281.  See  I  Dall. 
9.    Wallace,  5. 

82.  A  continuance  waa  granted  by  the  circuit 
court  of  the  United  States  because  a  witness  was 
absent  in  another  state,  a  magistrate  in  one  state 
having  no  anthority  to  issue  process  for  witnesses 
in  another.  United  SttUAs  v.  IMtU,  2  Waab.  C.C.  159. 


83.  The  sAdarH  of  a  prisoner,  upon  an  appiW 
tion  for  a  continuance  of  his  cause,  setting  forth 
that,  at  the  next  term,  he  can  prove  good  charac- 
ter, by  witnesses  from  another  state,  where  be 
resided,  which  he  cannot  prove  here,  being  a 
stranger ;  that  he  can  prove  the  property,  alleged 
to  be  stolen,  to  be  the  property  or  anotlicr  person 
than  the  owner  stated  in  the  mdictment,  and  that 
he  then  can  prove  an  alibi,  which  be  cannot  now 
prove,  because  of  his  recent  arrest,  is  insufficient. 
Bledsoe  v.  CommontoeaUh,  6  Rand.  673. 

64.  In  South  Carolina,  a  person  indicted  for  e 
misdemeanor  is  entitled  to  an  imparlance  until  the 
next  term  afler  the  indictment  is  found.  State  t. 
Fraser,  2  Bay,  96.  Except  in  the  case  of  an  in- 
dictment for  a  forcible  entry.  State  v.  Dayley,  2 
N.  &  M.  121.  But  it  is  at  the  discretion  of  the 
court  to  continue  a  cause  on  the  part  of  the  ^tate. 
State  V.  Patterson,  1  M'Cord,  177. 

85.  A  court  may  require,  under  particular  cir- 
cumstances, that  the  affidavit  of  a  witness  settini^ 
forth  his  testimony,  shall  be  produced  as  the 
ground  work  of  a  continuance,  and  may  disregard 
uie  affidavit  of  the  prisoner,  setting  forth  the  ma- 
teriality of  the  evioence,  and  specifying  what  be 
expects  to  prove,  and  proving  due  diligence. 
Mendum  v.  CommontoeaJtk,  6  Rand.  704. 

86.  Where  an  administrator  has  been  grossly 
negligent  in  the  settlement  of  an  estate,  a  contin- 
uance of  a  suit  against  him  will  not  be  granted  U» 
the  purpose  of  his  pleading  the  insolvency  of  the 
estate,  if  it  shall  prove  to  be  insolvent.  Foster  r. 
Abbou,  1  Mass.  234. 

87  An  administrator  or  executor,  in  Massachu- 
setts, who  represents  the  deceased's  estate  to  be 
insolvent  while  an  action  is  pending  against  Iuhi, 
is  not  entitled  to  a  continuance  of  the  action  until 
it  shall  appear  whether  the  estate  be  insolvent  or 
not.  Blossom  v.  Goodwin,  1  Mass.  502.  See  4 
Mass.  624. 

68.  Where  the  county  court  strike  out  a  judg- 
ment, under  the  MaryUnd  statute  of  1787,  c.  9, 
8  6,  they  are  bound  to  order  regular  continuances^ 
from  the  time  when  judgment  was  rendered  to  its 
being  stricken  off,  to  be  entered  on  the  docket 
Munnikuyson  v.  Dorsett,  S  Har.  &  Gill,  374. 

89.  A  person  sued  for  money  had  and  received 
for  goods  sold  by  him  as  auctioneer,  in  South 
Carolina,  is  not  entitled  to  an  imparlance,  ^fy" 
roon  V.  Frean,  1  M'Cord,  38. 

90.  Where  cross  actions  are  pending,  either  of 
them  may  be  continued,  on  the  defendant's  mo* 
tion,  until  he  shall  obtain  judgment  in  his  action, 
if  he  will  use  due  diligence,  that  his  judgment 
may  be  set  off  against  that  of  the  other  party. 
Adims  V.  ^aimtR^,  17  Mass.  178.  WinaUno  v. 
Hathaway,  1  Pick.  211.  See  Qoodenow  t.  But* 
trUk,  7  Mass.  140. 

91.  All  causes,  not  tried  or  otherwise  disposed 
of  during  a  term,  stand  continued  of  courvc ;  and 
no  special  order  of  continuance  ia  neceaaary. 
Green  v.  M"  Gehee,  3  Porter,  398.  Johnston  ▼.  Du^ 
ty,  7  Terg.  84.  See  Kemum  ▼.  Be/2.  Minor,  98. 
Clemens  ▼.  Judson,  Minor,  395.  Mendenk^  ▼. 
Sm£lA,  Minor,  381. 

92.  If  the  same  land  is  attached  by  several  cred» 
iters,  the  subsequent  attaching  creditora  may  con- 
tinue their  actions  until  the  actions,  on  which  the 

Srior  attachmentfl  were    made,  are    determiiied. 
^mard  v.  Fisher ^  7  Mass.  71. 

93.  If,  while  a  trustee  process  is  pending,  the 
principal  debtor  aue  the  tmatee,  to  recover  the 
property  or  debt  attached,  the  trustee  may  have 
the  action  continiied  until  the  trustee  ptoeesa  n 
terminated.     Wtnihrop  v.  Carleton,  8  Mass.  456. 

94.  By  statute,  in  Maasachusetts,  when  a  de- 
fendant is  out  of  the  commonwealth  at  the  time  a 
suit  ia  commenced  againat  htm,  and  doea  nol  st- 
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turn  before  the  time  for  trial,  the  action  mnat  be 
continned  ;  and  a  judgment  against  him,  at  the 
first  term,  is  erroneoas.  Btanchard  v.  9VUdf  1 
Mass.  342.  11  Mass.  512.  See  also  Stoyel  ▼.  West- 
cott,  3  Da;^,  349. 

95.  So,  in  the  trustee  process,  if  the  principal 
defendant  be  out  of  the  commonwealth,  when  the 
writ  is  served,  the  court  shall  continue  the  action 
two  terms ;  and  a  judgment  is  erroneous  if  ren- 
dered before  two  continuances  have  been  had. 
Bnllard  ▼.  BrackeU,  2  Pick.  85.  SyraU  v.  Webb, 
1  Greenl.  325. 

96.  Where  an  amendment  of  a  libel  for  a  divorce 
If  granted,  and  a  new  charfl;e  is  inserted,  a  contin- 
uance will  be  granted,  irthe  respondent  is  not 
prepared  to  defend  against  such  charge.  Tourt&' 
tot  V.  Tourtelotf  4  Mass.  506. 

97.  So,  where  a  declaration  is  amended,  after 
plea  pleaded,  th^  defendant  is  entitled  to  a  con- 
tinuance. Holmes  v.  Lansing,  1  Johns.  Cas.  248. 
And  where  the  plaintiff  files  a  new  count  to  which 
no  plea  has  been  entered.  Le  Roy  v.  Delaware 
fnsttrance  Company,  2  Wash.  C.  C.  223. 

98.  Where  the  plaintifiT  amends  his  replication 
to  a  plea  that  contains  no  legal  defence  to  the 
aetion,  the  defendant  is  not  entitled  to  a  continu- 
ance.    Evaing  v.  Beauchamp,  4  Bibb,  496. 

99.  An  amendment  that  gives  the  adverse  party 
«  right *%>  a  continuance  must  be  such  as  brinffs 
iftta  the  cause,  at  the  time  it  is  made,  new  sub- 
stantial matter  essential  to  the  demand  or  defence. 
fl^atts  y.  M* Kenny,  1  Marsh.  561.  Cahanis  v. 
Lwm,  3  J.  J.  Marsh.  332.  See  Cobb  y.  Curis,  4 
litt.  235.    See  JfJUahan  v.  Murphy,  1  Bailey,  535. 

100.  Where  there  is  reason  to  apprehend  that  a 
defendant,  in  an  action  of  tort,  who  moves  for. a 
continuance  on  account  of  the  absence  of  a  wit- 
ness, win  die  before  the  next  term,  the  judge  may 
impose,  as  a  condition  of  the  continuance,  that 
the  defendant  shall  stipulate  that  his  death  shall 
not  abate  the  suit :  And  the  court  will  not  relieve 
him  from  such  stipulation.  Ames  v.  Webbers,  10 
Wend.  575. 

101.  The  court  in  Connecticut,  in  some  cases, 
JMive  refused  to  continue  a  case,  without  consent 
of  the  defendant,  where  it  had  been  opened  to  the 
jury,  and  the  plaintiff  fiiiled  to  make  out  his  proofs 
as  be  had  expected.  Clinton  y.  Hopkins^  2  Root, 
35.    Smith  y.  HoUbrook,  2  Root,  45. 

102.  The  Illinois  statute  regulating  appeals 
from  justices  of  the  peace,  and  providing  that  no 
oontinnance  shall  be  allowed  to  either  party  after 
the  second  term,'  does  not  prohibit  the  court  to 
take  such  cases  under  adyisement  after  the  trial. 
Johnson  v.  Ackiess,  1  Breese,  59. 

Rules  of  court  respecting  continuances  —  See 
1  Aik.  397.  16  Mass.  371,  \  seq,  1  Miles,  457. 
458.  460.    6  N.  Hamp.  579.  580. 

Adjournment. 

103.  Regular  continuances  or  adjournments  of 
ft  case  before  a  justice  of  the  peace  are  not  neces- 
sary in  order  to  sustain  his  judgment,  if  eyery 
thing  be  done  fairly  and  with  notice.  Darlings  y. 
Corey,  Coxe,  200.  See  ulso  Pease  v.  Gleason,  8 
Johns.  409.  WiUoughby  v.  CarUtony  9  Johns.  136. 
Dtmham  y.  Hoyden,  7  Johns.  381. 

104.  Under  the  Vermont  statute  of  1832,  by 
which  any  justice  of  the  peace,  who  eould  leg^^ 
try  a  cause  between  the  parties,  may  continue  it 
till  the  justice,  before  whom  the  process  is  return- 
^le,  shall  be  able  to  attend,  when  such  justice  is 
unable,  by  reason  of  sickness  or  other  cause,  to 
attend  at  the  time  originally  appointed  for  the 
trial  —  a  justice,  who  is  interested  as  bail  for  the 
prosecution,  cannot  continue  the  cause.  Hoioe  -^ 
Hosford,  8  Verm.  220. 

105.  But  if  such  juptioe  do  continue  the  oau^^ 
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and  the  parties  afterwards  go  to  trial  without  ob- 
jecting to  the  improper  continuance,  they  waye 
the  irregularity,  ib. 

106.  The  question  of  continuance,  in  case  of 
mere  absence  of  the  justice  before  whom  the  writ 
is  returnable,  is  to  be  determined  on  the  sufficien- 
cy of  the  reason  for  such  absence,  and  the  adjudi- 
cation of  the  other  justice  is  final.  Holland  v  Os- 
good, 8  Verm.  276. 

107.  Though  the  statute  provides  that  the  sec- 
ond justice  snail  **  enter  on  the  files  the  reasons 
for  the  continuance,'*  yet  where  the  reason  of  the 
absence  of  the  first  lustice  cannot  be  certainly 
known  to  the  secona,  except  from  presumption 
and  inference,  he  is  not  bound  to  state  such  pre- 
sumption, &c.,  in  his  record,  but  may  stale  the 
absence  generally,  ib. 

108.  A  party  who  neglects,  up  to  the  day  of 
hearing  before  a  justice,  to  take  the  proper  legal 
steps  to  j^rocure  the  attendance  of  his  witnesses, 
is  not  entitled  to  a  continuance.  Knight  y.  Parry ^ 
1  Ashm.  221.  ' 

109.  Under  the  New  Jersey  st^ute  of  T7th  No- 
yember,  1820,  a  justice  may,  on  reasonable  cause 
being  assigned,  erant  a  second  adjournment  with- 
in the  penod  of  30  dlys  from  the  return  of  the 
process,  and  is  not  restricted  in  j^ranting  such  ad- 
journment to  the  single  cause  or  the  absence  of  a 
material  witness  shown  by  affidavit.  Homer  y. 
Hewlings,  3  Halst.  227. 

no.  Under  the  New  York  £10  act,  where  a 
non-resident  sues  by  warrant,  before  a  justice, 
the  justice  cannot  adjourn  the  cause  for  more 
than  three  days,  without  the  plaintiff's  consent. 
Candee  v.  Goodspted,  2  Caines,  245. 

111.  Under  the  5th  section  of  the  $25  act,  the 
security  for  an  adjournment  is  not  satisfied  by 
the  mere  appearance  of  the  defendant  at  the 
adjourned  day,  but  the  debt  must  be  paid,  or  the 
body  surrendered  in  execution.  SarUs  v.  Hy 
att,  1  Cow.  253.  See  Fondey  y.  Cuyler,  1  Wend 
464. 

112.  In  an  action  against  the  surety  fbr  an  ad- 
journment, under  the  4th  section  of  that  act,  the 
original  judgment  is  the  measure  of  the  damages. 
To  bring  the  security  within  the  5th  section,  the 
adjournment  must  be  on  oath.  Stewart  y.  M^Qmn, 
1  Cow.  99. 

113.  A  cause  being  adjourned  under  the  4th  sec- 
tion, upon  giving  security,  the  defendant  appeared 
at  the  adjourned  day,  and  on  yerdict  against  him, 
his  bail  immediately  tendered  him  to  Uie  justice, 
who  called  for  a  constable  to  take  charge  of  him, 
but  finding  none,  he  said  he  had  nothing  to  do 
with  the  defendant.  Held  that  the  bail  was  dis- 
charged, though  the  principal  was  not  to  be  found, 
on  entering  judgment  and  issuing  execution.  CoT' 
mU  y.  ReynMs,  1  Cow.  241 

114.  The  object  of  the  act  was  to  place  the 
plaintiff  in  the  same  situation,  at  the  adjourned 
day,  as  he  was  in  on  the  retnrn  of  the  process,  t^. 

115.  Wh«ie  the  plaintiff  proceeds  as  a  non- 
resident, the  defendant  need  not  giye  security  for 
an  adjournment.    Rmo  y.  Pulver,  1  Cow.  246. 

116.  The  discretion  given  to  a  justice,  by  tho 
2d  section  of  the  act,  sess.  31,  o.  204,  to  adjourn  a 
cause,  ought  not  to  be  exercised  aibitranly,  but 
with  sound  discretion.  Rose  y.  Stuyvesant,  6 
Johns.  426. 

117..  Where  the  parties  joined  issue,  on  the  re* 
turn  of  the  summons,  and  a  venire  was  awarded 
at  the  plaintiff's  instance,  and  the  justice  ad- 
journed the  cause  for  six  days,  when  the  defendant 
appeared  and  demanded  an  adjournment,  which 
^e  jtistice  refused  unless  the  defendant  would 
piiy  the  costs  of  the  venire,  it  was  held  that  the 
^iSti<^  had  no  right  to  refuse  an  adjournment  on 
^  kai  gt^v"^^*    HsfMtrMt  y.  Youngs,  9  Johns.  364 
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118.  Under  the  UtwettoD  of  that  act,  the  jofltice 
may,  at  the  deiendant'B  reqaest,  adjourn  the  caoae 
for  one  day.  or  for  a  lest  time  than  three  days, 
where  the  deiendant  is  brooffht  np  on  a  warrant, 
and  issue  is  joined  between  the  parties.  BinodiUh 
V.  Salisbury,  9  Johns.  366. 

119.  Neither  under  that  section,  nor  at  the  in- 
stance of  the  plaintiff,  can  a  justice  adjourn  a 
cause  for  a  lon^r  time  than  six  days,  without 
consent  of  patties.  Palmer  v.  Oreerif  1  Johns. 
Cas.  101.  S.  P.  Dunkam  v.  Heyden,  7  Johns. 
3dl.  Colden  v.  Dopkin,  3  Caines,  171.  Gamage 
T.  JLaio,'2  Johns.  192.  Bnt  if,  after  an  adjourn- 
ment for  ten  days,  the  defendant  appears  and  ex- 
amines witnesses,  he  waves  the  irregrularity.  1 
Johns.  Cas.  101.    Sm  1  Pen.  266.  384. 

120.  A  justice,  on  the  return  of  a  summons, 
may  adjourn  the  cause  for  six  days,  at  the  plain- 
tiBTs  request,  without  requiring  an  oath  of  the 
absence  of  a  material  witness.  KUde  ▼.  Baker ^  9 
Johns.  354. 

121.  If  the  defendant's  attorney  offer  to  make 
affidavit* of  the  absence  of  a  material  witness,  and 
request  an  adjournment,  his  affidavit  should  be  re- 
ceived, unless  some  special  objection  be  shown. 
Se&rs  Y.  Grandy,  1  Johns.  «614.  See  Killmer  y. 
Craru,  13  Johns.  226. 

122.  A  justice  cannot,  on  his  own  motion,  ad- 
journ a  cause  more  than  once,  and  that  only  for  a 
time  not  exceeding  six  days  after  process  re- 
turned. Gamage  v.  Imv,  i  Johns.  192.  See 
KUmore  ▼.  Sudamf  7  Johns.  529.  But  he  may,  at 
the  plaintiff's  request,  adjourn  seven  days,  exclu- 
sive of  the  leturn  day,  when  the  sixth  is  Sunday. 
SpeideU  v.  Fash,  1  Cfow.  234. 

123.  The  right  of  the  justice  to  adjourn  a  cause 
on  his  own  motion  must  be  claimed  and  exer- 
cised, if  at  all,  at  the  return  of  the  proeess ;  and  if 
the  first  adjournment  is  by  consent  of  parties,  no 
subsequent  adjournment  can  be  made  on  the  mo- 
tion of  the  justice.  KUmore  v.  Sudam,  7  Johns. 
529.  But  if  the  plaintiff  consent  to  a  second  ad- 
journment, and  the  defendant  make  no  objection, 
such  adjournment  will  be  deemed  to  have  been 
made  by  consent  of  both  parties,  ib. 

124.  A  justice  ma^,  without  consent  of  parties, 
adjourn  to  a  convenient  place  different  from  that 
where  the  process  is  returnable ;  the  ptooess  be- 
ing returned,  and  both  parties  being  present. 
M»rreU  v.  J^Tear,  1  Cow.  112. 

125.  An  agreement  that  a  cause  shall  be  ad- 
journed three  days,  and  that  then,  if  A  do  not 
attend  as  a  witness,  the  justice  may  adjourn  for 
such  reasonable  time  as  he  may  deem  necessary  to 
procure  A's  attendance,  is  valid,  and  cannot  be 
revuked;  except  by  consent  of  both  parties.  Rick' 
ardson  v.  Brtnon,  1  Cow.  255. 

126.  Where  a  defendant  was  brought  before  a 
justice,  under  the  i£10  act,  on  a  warrant,  and 
at  the  request  of  the  defendant,  with  the  con- 
sent of  the  plaintiff,  the  cause  was  adjourned  to 
another  day,  when  the  parties  appesied,  and  the 
defendant  requested  a  second  a^houmment  on  ac- 
count of  the  absence  of  a  material  witness ;  it  was 
held  that  the  justice  was  bound,  on  the  defendant's 
offering  to  give  security,  to  grant  a  further  ad- 
journment, and  that  the  time  might  extend  to 
three  months,  as  this  was  iiot  a  case  within  the 
4th  section  of  the  act,  allowing  an  adjournment  for 
12  days  only.    EatUm  ▼.  Cos,  2  Johns.  383. 

127.  The  12  days'  adjournment  upon  a  warrant 
is  not  satisfied  by  an  adjournment  for  less  than  12 
days ;  but  the  justice  ma^  adjourn  from  time  to 
time,  at  shorter  periods,  till  the  several  adjourn- 
ments  reach  12  days.  Richardson  ▼.  BrowUf  1 
Cow.  255.     5es2Pen.  1011. 

128.  Afler  issne  joined,  the  cause  was  adjourned, 
at  the  request  of  the  deiendant,  for  more  than  30 


days,  Qpon  giving  secttrity,  &c.  At  the  day  fixed 
by  the  adjournment,  the  parties  appeared,  and  the 
defendant  showed  due  diligence  in  subpoenainig 
hb  witnesses,  and  made  oalh  that  a  material  wifep 
ness,  who  had  been  subpoanaed,  did  not  attend, 
and  prayed  «  second  adjournment,  which  the  jus- 
tice refused  unless  the  defendant  would  pay  extm 
costs ;  which  not  being  done,  the  cause  was  heard 
ex  jHtrte  and  decided.  Held  that  the  defendanl, 
having  given  security,  and  shown  due  dilifenoe  in 
procuring  the  attendance  of  witneases,  &c«,  was 
entitled  to  a  second  adjournment.  Beekmau  T. 
fFn>Af ,  11  Johns.  442. 

!&,  Where  a  party  has  had  one  adjournment 
afler  issne  joined,  ne  cannot  have  a  second,  though 
he  tender  security,  unless  he  shows  that  he  has 
used  due  diligence  to  procure  his  witnesses,  or 
that  there  is  some  special  cause  for  their  noor 
attendance,  or  for  an  adjournment  Powers  ▼. 
Lockwood,  9  Johns.  133.  See  also  St.  John  ▼. 
BenediUf  12  Johns.  418.  Farringtan  v.  Payns,  16 
Johns.  432. 

130.  Where  an  adjournment  has  been  granted 
at  the  plaintiff's  request,  and  a  day  for  triaTagraed 
on  by  the  parties,  the  defendant  is  not  preclnded 
from  asking  a  further  adjournment,  on  showing 
good  cause.    JlniUn  v.  CkisSf  13  Johns.  462. 

131.  Where  the  justice  has  once  adjourned  the 
cause  for  three  months,  at  the  defendaBt'rrequeel^ 
he  cannot  grant  a  second  adjonmment  at  hia  r^ 
quest.     Totonsend  r.  Lee,  3  Johns.  435. 

132.  A  person  was  sued  by  warrant  before  a 
justice ;  but  it  did  not  appear,  from  the  return  ta 
the  eeriiorari,  whether  the  defendant  was  in  ^et  a 
freeholder,  or  person  having  a  family,  and  that 
the  requisite  evidence  was  given  to  authorise  tte 
issuing  of  a  warrant ;  and  the  drfendant  fMayed 
for  an  adjournment  fot  want  of  a  material  wit- 
ness, and  offered  security  to  appear  and  stand 
trial ;  but  the  justice  refused  to  mnt  an  adjonns* 
ment  unless  the  defendant  wonld  make  oath  that 
the  witness  was  material,  which  being  refused, 
the  justice  proceeded,  and  gave  Judgment  for  the 
plaintiff.  Held  that  the  defendant  was  entitled  ta 
an  adjournment  under  the  4th  section  of  the  aet, 
sees.  31,  c.  204 ;  and  the  judgment  was  reversed. 
Sebring  v.  Wheedon,  8  Johns.  458.  S.  P.  Crass  v. 
Moulton,  15  Johns.  469. 

133.  'Though  a  cause  has  been  twice  adjoomed 
by  consent,  and  the  last  adjournment  was  under 
a  stipulation  of  the  defendant,  that  he  would  delaj 
the  cause  no  further,  but  will  come  to  trial  on  tbie 
adjourned  day,  yet  the  justice  is  bound  to  adjonm 

r'n,  on  the  defendant's  showing,  on  oath,  the 
noe  of  material  testimony,  and  due  diligenee 
used  to  obtain  it,  and  giving  security.  Smiik  ▼. 
Fenton,  9  Cow.  425. 

134.  The  security,  to  be  taken  by  a  justiee,  Ibr 
the  defendant's  appearance,  at  an  adjoninment, 
must  be  either  a  recognizance,  or  a  written  en- 
gagement, of  the  bail.  Oral  security  is  void  by 
3ie  sUtute  of  frauds.  JITJfuU  ▼.  Johnson,  7 
Johns.  18. 

135.  The  defendant  is  entitled  to  one  a^ 
joumment  of  oonrse,  on  making  oath  and  giving 
securitv.  And,  on  showing  cause,  he  may  have 
a  further  adjournment,  provided  three  montha 
have  not  expired.    Smith  ▼.  Fsnton,  2  Oew.  435. 

136.  Where  a  cadse  has  been  onoe  adfoumed 
by  consent  of  parties,  a  second  adjournment  can- 
not be  granted  at  the  instanoe  of  the  plaintilT 
Payne  y.  Wheeler,  15  Johns.  498. 

137.  Though  the  defendant  do  not  appear  at 
the  return  or  the  summons,  yet  he  may  plead,  at 
an  adjourned  day,  on  paymg  costs  of  the  ad- 
journment and  subsequent  proceedings.  Lowtkear 
V.  Ottmnits,  8  Cow.  87. 

138.  An  adjoumiQent,  impreperly  made,  amotmii 
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to  ft  dlMontfiiaance.     Oamagt  v.  Law,  9  John. 
W2.     10  Wend.  497. 

130.  An  adjournment  bj  agreement  of  parties, 
ift  the  absence  of  the  justice,  is  not  regularly 
made,  though  afterwards  entered  by  him  on  his 
docket,  ir  the  defendant  do  not  appear  al  the 
epeeified  time,  and  judgment  be  renaeied  against 
Irim,  it  will  be  reversed.  Kimball  v.  Mack,  10 
Wend.  497. 

140.  If  the  parties  appear  on  the  letutn  day, 
snd  the  justice  does  not  attend,  bitt  sends  a  note, 
without  signing  it,  adjourning  the  court,  it  is  not 
en  adjournment  which  the  parties  are  bound  to 
Botioe.  The  cause  is  discontinued,  and  all  subse- 
^ent  proceedings  are  void.  WiMt  v.  (Vftfin^ar, 
4  Johns.  117. 

141.  Where  a  justice  adjourns  a  cause,  on  the 
•uggestion  of  the  plaintiff  that  the  defendant  bad 

2 freed  to  an  adjournment,  and  on  the  affidavit  of 
e  plaintiff  of  the  absence  of  a  material  witness, 
without  showing  due  dUigenee  to  fHrocure  his  at^ 
tendance,  the  adjournment  is  unauthoriied,  and 
•MDOunts  to  a  discontinuance.    Froa/dfil  v.  Htmr 
flMn,  8  Johns.  391. 

142.  Where  a  justice  adjourned  a  cause  until  10 
o'clock,  A.  M.,  and  the  defendant  appeared  at  the 
time  and  place,  and,  after  waiting  nearly  three 
hours,  went  away,  and  the  justice  came  soon  afler, 
and  proceeded  to  hear  the  cause  on  the  part  of  the 
plaintiff,  and  gave  tudgment  against  the  defend- 
ant; held  that  the  aelay  of  the  justice  to  attend 
was  unreasonable,  and  that  the  cause  there  liy  be- 
came discontinued.    Tafl  v.  QrasftnX^  5  Johns .353. 

143.  Generally,  unless  a  cause  ia  tried  within 
•n  hour  afler  the  time  appointed,  the  omission 
■mounts  to  a  discontinuance.  But  if  the  justice 
is  eng^fed,  at  the  hour,  in  trying  another  cause, 
which  occupies  him  till  afler  the  time,  this  is  a 
good  reason  for  delay,  and  he  may  proceed  as 
soon  as  possible  after  his  other  omem)  engage- 
uents  are  disposed  of.  Per  Bavage,  C.  J.  10 
Wend.  103,  fliotf  v.  Wickmrt, 

144.  If  a  party  appear  and  go  to  trial  on  the 
nerits,  it  is  a  waver  of  any  objection  to  an  ad- 
journment irregularly  granted.  Ihfnhwm  v.  £fey- 
4m,  7  Johns.  381.  fVUlmtghby  v.  CarUUm,  9  Johns. 
136. 

145.  An  adjournment  for  m<»e  than  six  day*  I 
eannot  be  objected  to,  as  erroneous,  by  the  parU 
at  whose  instance  it  was  granted.    Peek  r.  M'M' 
pina,  3  Gaines,  166.    S.  P.  2  Pen.  621. 

146.  If  a  justice  improperly  refuse  to  adjourn 
a  cause  at  the  defendant's  request,  and  the  de- 
fendant afterwards  voluntarily  confess  judgment, 
he  waves  the  previous  irregularity.  Hal  v.  Dauh 
ner,  11  Johns.  461. 

147.  Where  a  justice  has  a  discre^n,  as  to 
a^tjourning  a  cause,  nothing  but  an  abuse  of  soeh 
discretion  will  be  regarded  as  error.  Pea$9  t. 
GltoMm,  8  Johns.  409.    See  2  Pen.  653. 

148.  Wl^ere  a  cause  was  adjonmed,  and  the  de- 
fendant appeared  at  the  day,  but  the  plaintiff  did 
not  appear,  and  a  witness  was  examined,  and  the 
cause  again  adjourned,  without  objection  flrom  the 
defendant,  and  the  plaintiff  appeared  at  the  day 
of  the  second  adjournment,  and  no  further  evi- 
dence was  introduced,  and  judgment  was  rendered 
far  the  plaintiff,  it  was  held  that  there  was  no  error 
nor  injustice.     Cornish  v.  I^itii^,  1  Ashm.  163. 

149.  If  a  defendant,  who  has  a  defence,  is  led 
into  a  mistake  as  to  the  time  of  adioumment,  and 
a  trial  is  bad  in  his  absence,  and  witkoat  his  knowl- 
edge, Judgment  against  him  is  erroneous.  Pro- 
hasco  V.  Hartaugk^  5  Halst.  55.  So,  if  the  justice 
adjourn  the  cause  in  the  defendant's  absence,  witl|^ 
ovt  notice  to  him,  wlwre  the  summons  was  not  dii\^ 
served,  and  try  the  cause  in  his  absence.  Carn^iu/ 
r.  Perrine,  4  ftit.  358,  ^'H 
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CONTRIBUTION. 
See  Assumpsit,  IV.    Corporatioit,  IV.   SuRXTr. 

MORTOAOX. 

Contribution  by  seamen,  m  case  of  embezzle- 
ment, Jk4i,  —  See  Ships  avd  Shipping. 
Contribution  by  way  of  avera^  —  See  Irsuiu 

ANOX. 

1.  Where  the  proper  agents  of  a  manufecturing 
eerporation,  in  New  York,  neglect  to  call  in  debtft  . 
due  by  th9  stockholders,  so  as  to  enable  it  to  pay 
its  dents,  a  creditor  of  the  corporation  is  entitleil« 
to  a  bill  in  chancery  to  compel  such  agents  to 
enforce  contribution  from  the  stoekholdei*  accord- 
ing to  their  subscriptions.  Briggw  v.  Paaumanj 
6  Cow.  396,  per  Spencer,  Senator.  * 

3.  Whefe  lands,  held  by  several  devisees  in  ti» 
same  will,  are  charged  in  equity  to  flatisfj|r  s  bond 
of  the  devisor,  the  deeice  shonid  '^  against  the 
lands  of  all  the  devisees  (or  the  money  received 
or  claimed  in  lien  thereof;  in  ratable  pnoportioos ; 
and  not  against  the  land  of  one  oaly,  witli  l^rty 
to  that  one  to  swi  the  others  ibr  contribution 
Foster  t.  OeiuAato,  3  Munf.  514. 

3.  Where  the  owner  of  several  tracts  of  land, 
that  were  bound  by  a  jud^ent  against  him,  sold  ' 
one  tract  to  A,  the  remamiog  tract  beinf  more 
than  sufBcient  to  satisfy  lie  lodgment,  and  after* 
wards  sold  another  tract  to  tf,  who  had  notice  of 
the  circumstances,  and  whose  tract  was  taken  in 
eteention,  and  the  judgment  satisfied  by  the  srie 
of  it,  it  was  held  that  B  could  not  maintain  as- 
sumpsit  Sffainst  A  for  contribution.  JVat/sr  v. 
SUatUy,  10  S.  db  R.  450. 

4.  It  seems  that  if  any  action  can  be  maintained 
to  enforce  contribution,  it  must  be  by  a  special 
proceeding  tit  rsm,  with  a  jui^pnent  ds  Urris^  as 
m  the  case  of  a  legacy  charged  U|Mm  land,  ib, 

5.  In  a  suit  on  a  bond  aecompanying  a  mort* 
gage,  the  court  will  not  interfere  to  prevent  the 
plaintiff  from  levying  on  what  land-  he  pleasee ;  but 
when  the  money  is  brought  into  court,  they  will 
decide  who  shw  make  contribution.  Morris  v. 
MConaugksy,  1  Teates,  9. 

6.  A  mortgages  land,  and  dies  after  having  de* 
vised  all  his  estate  to  B ;  B  devises  the  mort^ged 
premises  to  C,  for  life,  with  power  to  dispose 
thereof  by  will,  and  gives  the  rest  of  her  estate  to 
her  executoTB,  who  sell  part  of  it  for  the  payment 
of  debts;  judgment  having  been  obtainea  on  the 
bond  accompanying  the  mortgage,  the  sheriff 
levies  on  all  the  land  undii^oeed  of.  Held  that 
all  the  lands  levied  on  must  contribute,  aeconilng 
to  the  value  of  the  sevefal  traols.  Morris  v. 
JIT  C^mott^Asy,  3  Dall.  189.    1  Teates,  189. 

7.  if  an  &ir  or  devisee  loses  his  lands  by  an 
execution,  he  is  entitled  to  contribution  from  the 
owners  of  the  remaining  pait  of  the  deceased's 
lands.     Gvier  v.  JEifty,  3  Binn.  399. 

8.  Purchasers  feom  devisees  urast  contribute  to 
make  up  the.  portion  of  a  posthumous  child,  pre- 
termitted  in  a  will,  though  they  purchased  without 
notice  of  the  claim.     Armistsad  v.  Dangorfitld, 

3  Munf.  30.  « 

9.  Such  portion  is  ndt  to  be  raised  by  a  division 
of  the  estate,  bat  by  proportional  contribution  by 
the  devisees  and  their  assigns,  ib.  See  Burbe  v« 
WUder,  1  M'Cord  Ch.  534. 

10.  In  a  suit  for  contribution  against  legatees  or 
dietfibntees,  Uie  executor  or  administrator,  or,  if  he 
Wi  ^ead,  the  person  who  succeeded  him,  ottght  to 

rtiade  a  party ;  unless  it  appear  that  the  account 
b^"j,„iniBlTation  has  been  legnlarly  made  up,  and 
0»  alete  thereupon  delivered  over  to  the  legatees 
^)|e^*^tj||»t.    Hecftr  V.  iiei^stsp,  1  Muni  119. 
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11«  A  and  B  being  tenants  in  oommon  of  a 
forge,  A  leased  his  share  to  C,  and  it  was  stipu* 
laied  in  the  lease,  that,  as  certain  specified  /epairs 
most  be  made  on  the  forge,  so  far  as  A  and  B 
might  agree  thereon,  C  should  keep  a  correct 
account  of  the  repairs,  and  A  should  discount 
from  the  rent  one  half  of  the  expense  thereof,  if  it 
•honld  not  exceed  a  certain  sum  in  any  one  year. 
C  was  to  keep  the  forge  in  tenantable  repair 
during  the  term,  and  at  the  expiration  thereof 
mve  up  possession  of  the  premises  to  A.  Held 
Uiat,  as  o  did  not  agree  to  the  kind  of  repairs 
specified  in  the  lease,  C  was  not  bound  by  ths 
covenant  to  repair,  Ac.,  at  his  own  expense,  but 
might  claim  contribution  therefor  of  B.  HusUm 
▼.  ^j^nger,  2  Rawle,  97. 

12.  1b  Vixgiaia,  one  inspector  of  tobacco  is 
entitled,  in  equity,  to  contribution  from  his  co- 
inspector  for  the  amount  of  a  judgment  recovered 
against  the  former,  and  discharged  by  him,  for 
failing  to  deliver  tobacco,  when  legally  demanded, 
if  sucn  fiiilure  were  not  ex  nuU^/ieiOf  or  from  actual 
Iraud,  or  voluntary  wrong.  Thtoeatt  v.  Jones, 
1  Rand.  396.     See  Assumpsit,  403. 

13.  Where  a  surety  in  a  bond  for  the  jail  limits, 
given  by  one  of  two  iudgmeat  debtors,  is  com- 
pelled to  pav  the  debt  by  reason  of  the  escape  of 
the  principsi  obligor,  this  is  tantamount  to  direct 
payment  by  such  principal,  and  the  co-debtor  is 
liable  to  him  for  immediate  contribution.  At  any 
rate,  such  principal,  on.  refunding  the  money  to 
his  surety,  is  entitled  to  contribution  from  Jus 
co-debtor.    Raiuom  v.  Keyes,  9  Cow.  128. 

14.  A  discharge  of  one  of  two  joint  debtors, 
under  the  insolvent  act,  before  his  co-debtor  had 
made  payment,  does  not  imoair  the  co-debtor's 
claim  against  him  for  contrtoution  towards  the 
payment  made  after  the  insolvent  asaignment.  ib. 

15.  A,  owing  E  $250,  agreed  to  give  him  a  note 
therefor,  with  d  as  surety ',  but  as  £  owed  C  the 
aame  sum,  he  induced  A  and  B  to  give  their  joint 
note  for  $250,  payable  to  C :  C  refused  to  take 
that  note  until  £  nad  also  signed  it,  which  he  did 
without  the  knowledge  or  A  or  B,  and  then 
delivered  it  to  C.  Judgment  was  obtained  by  C 
againat  A,  B,  and  E,  on  this  not*,  and,  A  becom- 
ing insolvent,  half  of  the  money  was  collected  of 
E.  Held  that  he  might  recover  it  back  of  B. 
Darrah  v.  Osbom^  2  Hilst.  71. 

16.  A  court  of  equity  will  not  compel  a  surety 
in  a  bond  to  contribute  to  the  relier  of  his  co- 
flurety,  who  has  been  forced  to  pay  the  debt, 
unless  it  appear  that  due  diligence  was  used  with- 
out efl^ct  to  obtain  reimbursement  from  the  prin- 
cipal obUgor,  or  that  he  was  insolvent.  JtfCor- 
madt  v<  Obanfunij  3  Munf.  484. 

17.  Whenever  two  are  bound  to  pay  a  specific 
anm,  and  one  pays  the  whole,  he  can  recover  of 
the  other  a  moiety  of  what  he  thus  pays.  Owens 
V.  CoUinstm^  3  GiU  4k  Johna.  25. 

18.  Where  devisees  make  partition,  and  tlie 
portion  of  one  of  them  is  afterwards  sold,  by  order 
of  the  orphans'  court,  to  pay  the  devisor's  debts, 
that  court  may,  by  virtue  of  the  Pennsylvania 
statute  of  April  1st,  1811,  decree  contribution  by 
the  other  devisees.  Rhaad's  appeal.  3  Rawle, 
420. 

19.  It  is  error  to  decree  against  heirs  that  some  of 
them  contribute  the  whole  of  their  advancements 
in  discharge  of  theb  ancestor's  debts,  and  that 
others  pay  only  a  part  CogweWs  Heirs  v.  Luon^ 
8  J.  J.  Marsh.  39.  . '^    ' 

20.  A  creditor,  having  obtained  a  judgment 
against  an  executor,  as  such,  and  aved  out  a  fieri 
Jaeias  de  bonis  testatoris,  which  proved  ineffectual, 
may  either  resort  to  his  action  at  law  to  establish 
a  denastavity  or  file  a  bill  in  equity  against  the 
exeoutor  and  legatees,  for  an  account  of  assets, 


and  proportional  cmitribntion  to  pay  the  debt 
BvrnUy  v.  Lamherty  1  Wash.  308.  Sampson  v. 
Payyie,  5  Munf.  176. 

21.  If  A  buys  land,  and  ^vea  notes  therefor  oa 
time,  whieh  he  pays  with  mterest,  a  person  who 
was  jointly  concerned  with  him  in  the  purchase, 
though  not  known  to  be  so  concerned,  is  liable  to 
contribute  to  A,  if  it  were  agreed  between  him  and 
A  to  apportion  the  profit  or  loss  of  the  purehaae. 
Brady  v.  CoUunin,  I  Pennsyl.  140. 

S22.  Where  contribution  to  a  creditor  is  ordered 
to  be  made  by  the  voluntary  donees  of  the  debtor, 
the  decree  should  be  that  each  donee  pay  his  just 
proportion  of  the  debt.  But  each  donee  should  be 
made  liable,  in  case  of  the  failure  of  the  others,  so 
far  as  he  has  the  debtor's  funds,  till  the  debt  is  dis* 
charged.     Chamberlayne  v.  TempU,  2  Rand.  384. 

23.  If,  without  fraud  or  collusion,  a  decree  he 
rendered  by  a  court  of  competent  iurisdiction 
against  an  executor,  he  may  bring  his  suit  in 
equiW  against  the  legatees,  for  contribution  to 
satis^  such  decree,  without  paying  the  money 
himself;  and  without  having  appealed  to  a  su* 
perior  court,  though  requested  and  advised  to  do 
so.    Bowers  v.  Glendenning,  4  Munf.  219. 

24.  An  obligor,  to  whom  the  bond  has  been 
delivered  by  the  oblieee,  on  a  promise  of  payment, 
actual  or  conditional,  may,  on  payment  pursuant 
to  such  promise,  maintam  an  action  for  contri- 
bution against  his  co-obligor.  Craig  v.  Craig^ 
5  Rawle,  91. 

25.  The  mere  possession  of  a  bond  by  one  of  the 
obligors  is  not  evidence  that  he  has  paid  the  whole 
debt.  Therefore,  in  an  action  by  one  co-obligor 
against  the  other  for  contribution,  it  is  error  to 
allow  the  bond  to  be  given  in  evidence  to  prove 
that  the  plaintifi*  had  paid  the  whole.  Craig  v. 
Craig,  4  Rawle,  472. 

26.  When  one  of  several  principals  pays  a  judg- 
ment, it  seems  that  he  is  not  entitled  tone  substi- 
tuted, to  obtain  contribution,  like  a  surety.  M»- 
haffy  V.  Sharsj  2  Pennsyl.  361. 


CONVENTION. 

1.  A  convention  of  the  members  of  the  aenale 
and  house  of  representatives,  in  Maine,  cannot  be 
constitutionally  formed  for  supplying  deficiencies 
in  the  senate,  without  the  concurrence  of  the  two 
branches  of  the  legislature.  6  Greenl.  514,  {^ 
sea.. 

2.  A  convention,  formed  without  the  concur- 
rence of  the  senate,  and  which  does  not  contain  a 
majority  of  such  senators  as  are  elected,  cannot 
proceedf  to  supply  deficiencies  in  the  senate,  until 
the  senate  has  ascertained  the  deficiences  that 
exist  in  its  own  body,  and  has  designated  the  con- 
stitutionii  candidates  to  supply  such  deficiencies. 

3.  When  a  number  of  senators,  less  Hian  a  quo- 
rum, are  eleeted,  they  may  join  the  house  of 
representatives  in  a  convention  for  supplyinf  the 
deficiencies.    Per  Mellen,  C.  J.  6  Greenl.  515. 

4.  Though  the  delegates  who  composed  the 
convention  that  framed  the  constitution  of  Vir- 
ginia, were  not  particularly  instructed  so  to  do, 
yet  as  their  work  was  acquiesced  in  by  the  people, 
it  became  a  fundamental  law,  binding  on  all 
branches  of  the  government  of  the  slate.  Ksmprt 
V.  Hawkins,  1  Virg.  Cas.  20. 

5.  The  ordinances  of  the  Virginia  convention 
of  delegates  in  1776  had  the  force  of  laws,  and  a 
prisoner  might  be  found  guilty  of  an  offence  made 
such  by  the  act  of  that  convention.  Ceminen- 
wtaiih  V.  DowdaJl,  1  Virg.  Gas.  7.  ComnumweaUk 
V.  Wkealundy  1  Virg.  Gas.  9. 

6.  But  the  indictment,  in  such  case,  should 
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eiaite  '*  against  the  form  of  the  ordinance,"  4(e., 
and  not  eontrafarmam  ^aiuti.  ik, 

CONVEYANCE.    See  DEED. 

CONVICTION  AND  SENTENCE. 

See  Attainder,  8. 10. 12.  27.    Certiorari,  VI. 
Autrefois  Ac<iniT,  &c. 

1.  A  conviction  and  infliction  of  a  fine  on  a 
defendant,  by  the  cAty  council  of  Savannah,  for 
keeping  a  faro  bank,  without  citin?  him  before 
the  council,  or  giving  him  notice  of  meir  proceed- 
ings, was  quashed,  as  being  "  not  only  a  violation 
of  the  most  obvious  dictates  of  common  law,  but 
of  every  principle  by  which  the  social  compact  is 
supported.*'  State*  v.  Conoratiom  of  SoMUuiah, 
Charlt  235.  S.  P.  19  Johns.  41.  14  Mass.  224. 
8UiU  V.  Stokes,  Coxe,  392. 

2.  Under  the  New  York  statute  for  suppressing 
immorality,  which  authorizes  a  justice  of  the  peace 
to  convict  for  offences,  and  requires  him  to  cause 
the  party  to  be  brought  before  him,  and  upon 
proof,  &c.,  to  convict,  in  the  manner  prescribed, 
a  party  eannot  be  lawfully  convicted  on  proo& 
heard  in  his  absence,  though  he  were  personally 
served  with  notice  to  appear.  Bigdow  v.  Steams, 
19  Johns.  39. 

3.  A  conviction  of  larceny  before  a  jnstice  was 
quashed,  it  appearing  that  the  defendant  was 
eharged  with  naving  stolen  '<  the  goods  in  the 
schedule  hereunto  annexed,"  and  no  schedule 
coming  up  with  the  record.  CumnUngs's  ease, 
3  Greenl.  51. 

4.  A  conviction  before  a  justice,  in  Vermont, 
will  be  quashed,  if  the  record  thereof  do  not  show 
the  place  where  his  court  was  held.  It  must 
appear  of  record  that  the  justice  acted  within  the 
MBtaere  of  his  jurisdiction.  Braekett  v.  StatSf  2 
Tyler,  167. 

5.  So  of  a  conviction  before  a  court  of  special 
sessions  of  the  ptace,  in  New  York,  if  the  place 
where  the  offence  was  committed  be  not  stated. 
People  V.  MiUer,  14  Johns.  371 .  The  record  must 
show  that  the  justices  had  jurisdiction.  Powers 
V.  PeopUf  4  Johns.  292. 

6.  Hence,  in  a  conviction  of  larceny,  the  vUue 
of  the  thing  stolen  must  be  stated,  and  that  the 
party  convicted  had  not  given  bail  within  48  hours 
after  being  committed,  or  consented  to  a  trial 
before  the  expiration  of  that  time.    4  Johns.  292. 

7.  Where  the  form  of  a  summary  conviction  is 
peremptorily  prescribed  by  statute,  it  must  be  foU 
lowed  exactly.  AlMeTf  where  the  statute  is  merely 
directory.  In  the  latter  case,  a  conviction  will  be 
sustained,  if  it  contain  every  thing  required  by  the 
form  given,  though  more  lie  added  than  is  neces- 
sary.    CommontoeaUh  v.  Hardy,  1  Ashm.  410. 

8.  Where  no  statute  form  is  given,  and  the  pro- 
ceedings are  according  to  the  course  of  the  com- 
mon law,  every  positive  ingredient  in  the  offence 
mast  be  repeated  in  the  proof  on  the  record,  and 
cannot  be  supplied  by  reference  to  the  charge,  ib. 

9.  When  proceecungs  on  a  conviction  are  at 
common  law,  where  md  justice  is  bound  to  send 
np,  as  part  of  his  record,  the  evidence  before  him, 
his  conclusions  thereon  will  be  sustained,  if  the 
evidenee  be  such  as  could  be  left  to  a  jury  on  a  trial 
in  court,  tft. 

10.  A  conviction  by  the  mayor  of  Philadelphia, 
under  a  city  ordinance  against  huckstering,  which 
did  not  state/  where  the  offence  was  committed, 
was  held  to  be  bad.  Mayor^  1^.  v.  MasoHf  4  Dall. 
966.  S.  P.  Mayor^  ^.  v.  JVWt,  3  Yeates,  475.  So 
where  it  did  not  appem  on  the  transcript  of  the 
eenviction  that  the  defendant  was  charged  with 
seUyigatMOoiidhand.    3Yeatais,475. 


11.'  So  where  it  did  noi  appear  from  the  pro- 
ceedings that  the  defendant  was  convicted  of  the 
offence,  ib.    4  Dall.  266. 

12.  So  where  the  defendant  was  called  upon  to 
answer,  dec.,  '^  for  placing  goods  on  the  foot- way 
of  the  street,  and  on  his  porch,"  and  judgment  • 
was  rendered  against  him,  without  stating  on 
which  part  of  the  charge  judgment  was  given. 
CarUsU  v.  Baker,  1  Yeates,  471. 

13.  A  charter  authorising  the  corporation  of  a 
city  or  a  town  to  pass  ordinances  giving  power  to 
th«  mayor  and  aldermen  to  imprison,  on  summarjr 
conviction,  would  be  unconstitutional  and  void. 
Barter  v.  Commonwealtkf  3  Pennsyl.  260.  Seo 
also  PiUshurgh  v.  Young,  3  Watts^  363. 

14.  Prior  to  the  statute  of  April  4tli,  1607,  a 

Srisoner,  convicted  out  of  the  county  of  Phiia- 
elphia,  of  any  offence  except  felony,  or  larceny, 
could  not  be  sentenced  to  imprisonment  in  l£e 
jail  of  that  county.  Barlow  v.  Commonweatth* 
3Binn.  1. 

15.  Where  a  statute  directs  that  a  penalty  shaH 
be  appropriated  in  a  certain  way,  a  judgment  that 
appropriates  it  differenUy  is  erroneous.  WeifeU 
V.  Commonwealth,  5  Binn.  65. 

16.  The  Massachusetts  statute  of  1805,  c.  68^ 
^  2^  which  authorized  a  conviction  of  part  of  an 
mdictment  for  felony,  restrained  the  conviction  to 
cases  where  the  part,  of  which  the  prisoner  was 
found  guilty,  constituted,  in  itself,  a  felony.  Com- 
moTiWuUth  V.  Jfewell,  7  Mass.  250.  S.  P.  Common- 
toeaUh V.  Roby,  12  Pick.  506,  overruling  Commanr 
wealth  V.  Cooper,  15  Mass.  187. 

17.  Upon  summary  convictions,  the  de&ndant 
must  be  summoned  and  heard ;  there  must  be  a 
specific  charge  against  him,  and  the  iubstanee  of 
tne  evidence  must,  in  South  Carolina,  be  set  forth 
in  the  record.  ShngUUm  v.  Commissioners,  2  Bay, 
105.     Geter  v.  Commissioners,  1  Bay,  354. 

18.  A  conviction  in  a  court  of  special  sessions 
of  the  peace,  founded  on  a  verdict,  wiH  not  be 
quashed  on  the  ground  that  the  verdict  is  against 
evidence.    Son  v.  People,  12  Wend.  344. 

19.  Nor  is  it  necessary,  in  order  to  render  a  con- 
viction in  such  couft  valid,  that  the  court  should 
inform  the  prisoner  of  his  right  to  be  tried  by  a 

i'ury,  or  that  he  should  expresslf  wave  the  rignt. 
^eovk  V.  Goodwin,  5  Wend.  251. 

20.  Such  court  ma^  cause  judgment  to  be  exe- 
cuted, though  tiie  pnsoner  i^ives  notice  that  he 
intends  to  remote  the  conviction,  and  enter  into 
reeogniiance,  if  a  csrft'orart  be  *ot  sued  out.  Peo^ 
pie  V.  Yates  General  Sessions,  5  Wend.  110. 

21 .  Punishments  must  be  inflicted  in  the  same 
cDuntv  where  the  criminals  were  tried  and  con- 
victed, and  must  be  such  as  the  laws  expressly 
prescribe ;  or,  where  no  stated  or  fixed  judgment 
is  directed,  according  to  the  legal  discretion  of  the 
court ;  but  judgments  must  be  certain  and  definite 
in  all  respects.  Therefore,  where  a  French  sub- 
ject had  been  convicted  of  an  assai^t  upon  one  oi 
the  French  legation,  it  was  held  that  he  could  not 
legally  be  sentenced  to  be  imprisoned  until  the 
king  of  France  should  declare  that  the  reparation 
was  satisfactory.  RespubUca  v.  De  Longchamps^ 
1  Dall.  116. 

22.  Though  cases  may  occur  in  which  ofienders  * 
might  be  delivered  up  to  the  justice  of  the  country 
to  which  they  belong,  or  in  which  the  ofifenoes 
were  oommitted,  yet  where  a  Frenchman   had 
been  convicted  in  Pennsylvania  of  an  assault  upon 

a  member  of  the  French  legation,  it  was  held 
that  he  could  not  le^ly  be  delivered  up  to  the 
minister  of  Fptnce  tohe  sent  to  France  for  punish- 
ment, ih. 

23.  Where  a  person  has  been  sentenced  to  hard 
labor  on  a  former  indictment,  and  the  term  of 
i0ipxisonment  has  not  yet  expired   sentence  of 
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imprifonment  hi  JaM  labor  imj  b«  pmed  on 
anbiher  hidietmeiit,  to  commenoe  ft'om  the  day 
on  which  the  former  sentence  is  to  expire.  Bus- 
9§U  ▼.  C&mmonwemUht  7  8.  At  R.  489. 

9t.  S6  where  a  prisoner  is  eonrioted  on  two  dis- 
tinct indictments  at  the  same  term.  State  r.  Smith, 
5  Day,  175. 

85.  where  a  prisoner  ii  sentenced  to  imprison- 
ment for  a  term  to  oommenoe  immediately  after 
the  expiration  of  a  preceding  seoianoe,  and  the  first 
sentence  it  reversed,  the  term  of  the  second  begins 
to  run  i^om  the  time  of  the  reversal  of  the  mt 
Brom  ▼.  C&mmanwemltkf  4  Rawle,  25&. 

26.  Judgment  cannot  be  arrested,  in  a  criminal 
ease,  ibr  variance  between  the  proof  and  the 
ttdietment.  ^^^P}^  ▼•  Onondaga  Qeiural  Sea- 
sianSf  1  Wend.  896. 

87.  A  jhd^ment  that  the  deibndant  pay  a  fine, 
And  an  award  of  process  to  recover  it,  according 
to  the  praetMe  of  the  court,  is  good,  though  it  be 
not  added  that  the  defendant  stand  committed  till 
tbe  fine  be  paid.    Kane  v.  People,  8  Wend.  804. 

88.  Where  a  criminal  case,  in  New  York,  is 
fried  at  the  circuit,  and  there  is  a  conviction,  the 
judgment  is  rendered  bv  the  benob,  and  it  eeems 
mat  the  evidence  must  be  laid  before  the  bench, 
to  enable  them  to  decide  on  the  measure  of  punish- 
ment.   People  V.  Venailtfeaf  7  Cow.  108. 

89.  The  supreme  court  will  not  pronoonot  judg^ 
ment  on  a  prisoner  convieted  at  oyer  and  terminer, 
if  the  record  of  the  conviotion  is  not  made  up  and 
brought  into  court.    M*^eilPa  eaae,  1  Caines,  73. 

30.  When  a  prisoner,  convicted  at  the  sessions, 
is  brought  into  Uie  supreme  court  ibr  judgment, 
that  court  will  not  give  any  judgment  which 
might  not  have  been  rendered  by  the  court  below. 
PeopU  V.  Ktmtigs,  1  Gaines,  37. 

31.  Where  the  indictment  is  good,  and  there  is 
no  error  in  the  trial,  but  the  sentence  is  defective, 
the  supreme  court  will  not  grant  a  new  trial,  but 
will  sentence  the  prisoner  do  noto.  Drew  v.  Com- 
monwealih,  1  Whart.  879. 

32.  Where,  on  a  conviction  for  a  misdemeanor, 
no  circumstances  are  shown  to  regulate  the  dis- 
eretion  of  the  court,  in  fizin|f  the  punishment,  a 
nominal  fine  only  will  be  imposed.  People  v. 
Coekran,  8  Johne.  Cas.  73. 

33.  The  court  of  oyer  and  terminer^  in  New 
Jersey,  may  give  judgment  on  a  conviction  had  at 
a  former  term.    Stau  v.  Chiild,  5  HaM.  163. 

34.  Under  the  Pennsylvania  statute  of  April 
fl3, 1889,  a  sentence  to  "  separate  or  soliUry  con- 
finement at  labor"  is  good.  Drew  v.  Common- 
toealthji  Whart.  279. 

35.  Where  a  party  convicted  is  subject  to  two 
distinct  and  independent  puniahmente,  he  cannot 
allege  for  error  that  he  has  been  sentenced  to  only 
one  of  them.    Kane  v.  PeopU,  8  Wend.  804. 

36.  Where,  at  a  spedal  sessions,  A  was  found 
gUlUy  of  petit  larceny,  anfd  sentenced  to  imprison- 
ment Ibr  30  days,  and  a  fine  of  $16  impoeed, 
and  the  sessions  adindsed  that  unless  the  fine 
should  be  paid,  he  snouid  be  imprisoned  for  the 
term  of  four  monthsi.  it  was  held  that  the  sen- 
tence was  good  for  30  days,  but  void  fi>r  the  four 
months.    XhUter  of  Sweaiman.  1  Cow.  144. 

37:  Under  th«  North  Carolina  stetute  of  1816, 
c.  80,  corporal  punishment  and  a  fine  cannot  both 
be  imposed  on  a  defendant  convicted  of  a  clergy- 
able felony.    State  v.  Ktamey,  1  Hawks,  5S. 

88.  The  statute  of  1791,  %  3,  concerning  the 
murder  of  slaves  b  not  sufficiently  certain  and^ 
clear  to  warrant  a  sentence  of  death  on  a  prisoner 
convicted  under  it.    Stale  v.  Boon,  IvTaylor,  916. 

39.  Whef#  a  prisoner  was  sentenced,  in  1688, 
to  imprisonment  at  hard  labor,  for  a  oertein  num- 
ber or  years,  in  the  jail  and  penitentiary  for  the 
f  ity  and  eounty  of  Philadelphia,  and  in  pmsiunce 


of  Aai  sentence  was  confintd  In  the  Walnni  gtnel 
Prison  in  the  city,  and,  upon  the  sale  of  that  buiM* 
ing  was  removed,  with  other  prisoneis,  to  the 
Arch  Street  Prison  in  the  same  city,  and  fceai 
there  without  being  put  to  hard  labor,  it  was  lieM 
that  he  was  not  entitled  to  be  discharged  on  kmheaa 
eorvuB.    Pember's  caoe^  1  Whart  439. 

40.  A  prisoner  convicted  in  the  city  and  coud^ 
of  Philaoelphia,  and  sentenced,  in  1830,  to  im- 
prisonment in  the  jail  and  penitentiary  there,  for 
two  years  or  more,  ought,  upon  the  sale  of  that 
prison,  to  have  been  removed  to  the  Eastern  Peni- 
tentiary, and  not  to  the  Movamensang  Prison ;  but 
the  supreme  court  reflised  to  discharge  him,  oa 
account  of  such  mistake,  on  habeaa  eorpua*  Red 
diWa  eaee,  1  Whart.  445. 

41.  By  statutes  in  Massachnaette,  persons  eon 
victed  of  certrin  ofibnees  are  ^nade  liable  to  md 
ditional  punishment,  if  they  have  been  before 
convicteo,  senteneea,  &c.  A  provision  is  loads 
for  an  information  to  be  filed,  where  the  fiict  ot 
such  prior  conviction  was  not  known  to  the  grmnd 
jury,  or  to  the  prosecuting  offices,  at  the  time  of  the 
second  Indictment  and  trial,  ano  tat  the  brinpn^ 
of  the  convict  before  the  court  to  reeeive  «a<eh 
additional  punishment.  11  Pick.  86.  5  Pick.  429. 
14  Pick.  86.  90.  94. 

See  CossTiTUTioHAL  Law,  70. 

.48.  In  the  statutes  of  1817  and  1887,  which  pro- 
vide that  when  a  person,  who  shall  be  convicted 
of  a  crime  the  punishment  of  which  is  confineaasnt 
to  hard  labor  "for  any  term  of  years,"  shall  have 
been  before  sentenced  to  a  like  punishment,  he 
shall  be  sentenced  to  punishment  in  addition  to 
that  prescribed  by  law  for  the  ofience  of  which  he 
shall  be  convicted,  *he  words  ^  term  ef  years " 
mean  not  less  than  two  years.    Sewmaetr  a  eaae^ 

14  Pick.  40.     WkUe's  com,  14  Pick.  93.    SUmona'a 
cage,  14  Pick.  96. 

43.  A  sentence  of  confinement  to  hard  labor  fer 
life  is  embraced  in  the  words  "  term  of  years.*' 
CommonweaUk  v.  Etana,  16  Pick.  448. 

44.  Under  the  same  statutes,  #hich  provide  thai 
when  such  convict  shall  have  been  before  twice 
convicted  and  sentenced  (as  above  mentioneil)  he 
shall  be  sentenced  to  confinement  for  life,  two 
cony ictions  and  sentences  at  the  same  term  of  the 
same  caort  are  two  convictions  for  which  the 
additional  punishment  may  be  awarded.  Csm* 
mtmwMxh  V.  PhiUipa,  11  Pick.  88. 

45.  A  sentence  upon  a  convict  as  a  common  and 
notorious  thief,  pursuant  to  stetute  1804,  c.  143, 
§  3,  though  it  may  have  been  upon  three  aimple 
larcenies,  neither  of  which  alone  would  be  pwiioh* 
able  by  nard  labor  for  more  than  one  year,  is  fer 
an  ofience  punishable  by  confinement  to  faaid 
labor  for  a  term  of  years,  within  the  stetute  of 
19S7,  subjecting  the  convict  to  additional  punish 
ment.     Wkiu's  ease,  14  Pick.  90. 

46.  But  where  the  convict,  in  such  case,  is 
allerwards  convicted  of  an  o^noe  which  is  not 
punishable  by  confinement  for  a  term  of  years,  he 

15  not  liable  to  an  additional  punishment  of  coie 
finement  for  life.  U.    Staoens  s  eaae,  14  Pick.  95. 

47.  To  subject  a  convict  to  additional  punish- 
ment under  stetute  of  1817,  it  was  suflicient  that 
the  crime,  fi»r  which  he  was  about  to  be  sentenced, 
was  punishable  by  confinement  to  hard  labor  for  a 
term  of  years ;  but  in  regard  to  a  former  eensis- 
'tion,  it  must  have  been  one  upon  whieh  he  was 
actually  sentenced  for  a  term  of  years.  Dick's 
esss.  14  Pick.  86. 

48.  Where  an  indictment  for  a  third  ofience  re- 
cites two  former  eonvicttons,  and  they  are  found  by 
verdict,  the  additional  punishment  must  be>  ana 
in  judgment  of  law  will  be  deemed  to  be,  en- 
braced  in  the  sentence  then  awarded  upon  the 
indictment;  and  an  information  wBl  net  after 
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wtidfl  fie,  to  avud  uy  additiMial  punkianeiit. 
CommaHwealOi  ▼.  PkUUfft,  11  Piok.  28. 

49.  An  informalion  praying  for  an  award  of 
additional  panieliment  mast  be  filad  before  the 
term  of  the  oonTict's  aeiitenoe  has  ezpiied ;  and 
the  day  on  which  he  was  eominitted  to  prison  is 
to  be  reckoned  -as  part  of  such  tenn.  Commm- 
wealth  ▼.  KemuioHy  5  Piek.  420. 

50.  The  sUtnte  of  1832,  c.  73,  altered  the  former 
■latiitee,  by  aobstituling  the  words  ''more  than 
one  year,"  instead  of  "a  term  of  years,"  and  also 
by  substitoting  confinement  generally,  instead  of 
oonfinemeat  to  hard  labor.  Under  this  statute, 
tlierefore,  where  the  solitaiy  imprisOBment  and 
the  confinement  to  hard  labor,  taken  togethet, 
amounted  to  *^  more  than  one  year,**  the  oonTiot 
might  have  been  aentssoed  to  additional  punish- 
ment.   8Uvmu*s  cisBf  14  Pick.  94.  - 

51.  While  a  oonvict  was  liable  to  additional 
punishment,  ander  statute  of  1827,  in  consequence 
of  having  been  twiee  convicted  and  *'  sentenced  " 
to  confinement,  the  statute  of  1832,  o.  73,  was 
passed,  by  which  a  oonvict  was  so  liable  only 
when  be  had  been  twice  ** discharged**  from  im- 

Crisonment;  but  this  latter  statute  was  repealed 
»lt>re  the  prisoner  had  been  released  from  in^- 
prisomaent  upon  his  second  sentence.  Held  that 
the  statute  of  1832,  whfle  H  remained  ia  Ibrce. 
suspended  the  prisoner's  liability  to  additional 
punishment,  but  did  not  discharge  him  frsm  such 
firiiility,  the  statute  of  1827  not  being  repealed. 
GmmoHweaUh  v.  QeUheU,  16  Pick.  452. 

52.  But  where  an  information,  filed  after  the 
passing  of  this  statute,  prayed  for  additional  pun- 
tshment  on  a  convict,  and  set  forth  a  sentence  Ip 
hard  li^r  for  a  term  of  years,  and  a  discharge  in 
1824;  and  also  a  sentence  to  solitary  imprison- 
vent  for  three  days  and  to  hard  labor  for  one  year, 
and  a  disobargs  in  1828 ;  and  a  sentenoe  to  hard 
labor  for  a  term  of  years,  upon  wMob  the  conviot 
was  stiM  dMiine«l.  and  he  ww,  upon  such  infor- 
mation, sentenced  to  additional  punishment  by 
solitary  imprisonment  Ibr  one  day,  and  coafine- 
nsent  to  hard  labor  for  seven  years ;  it  was  held 
that  this  additional  sentenoe  might  be  sustained 
onder  statute  of  1627,  as  upon  a  seeood  convio- 
tion,  though  not  as  upon  a  third.    14  Pick.  94. 

53.  The  statute  of  1817  provided  that  «lditfonal 
punishment  should  be  awarded  by  the  supreme 
court,  and  the  statute  of  1827,  that  it  should  be 
awarded  by  the  municipal  court  of  the  city  of 
Boston,  field  that,  on  an  infin'mation  for  such 
punishment,  filed  after  the  passing  of  the  statute 
of  1827,  the  municipal  court  might  pass  the  ad- 
ditional sentence,  where  the  last  ofience  and  con- 
viction were  between  the  dates  of  the  two  statutes. 
Commamoealth  v.  PhilUpt,  11  Pick.  28.        ^ 

54.  To  wanant  a  sentence  of  imjirisonment  in 
the  state  prison,  on  a  second  conviction  of  petit 
larceny,  under  Uie  New  York  statute  of  1819,  the 
second  offence  must  have  been  committed  after 
the  conviction  for  the  first.  PeopU  v.  BulUr^ 
3  Cow.  347. 

55.  It  is  not  necessary  that  a  defendant  in  a 
erimiaal  case  should  be  present  in  court  when 
Judgment  is  pronounced  against  him,  eicept  when 
corporal  punishment  is  to  be  inflicted.  Sim  v. 
People,  12  Wend.  344.  Imprisonment  is  corporal 
pani^ment,  within  this  rule.    7  Cow.  625,  note. 

56.  The  supreme  court  of  New  York  will  nol 
pass  sentence  oa  a  defendant  convicted  of  perjury 
at  the  circuit,  unless  he  be  present  in  court  at  tfaie 
time  of  sentence.    People  v.  WinckdL^  7  Cow.  525. 

57.  If  a  verdict  against  a  prisoner,  tried  for 
felony,  be  taken  when  he  is  not  present,  it  will  be 
let  aside.    Peopis  v.  PsrAmv,  1  Wend.  91. 


COPY-RIGHT. 
See  Agrkemkht,  213. 

1.  The  person  dsscribed  in  the  second  section 
of  the  act  of  eoagress^  April  29, 1802,  as  proprietor 
of  the  copy-right  of^  an  engravingi  is  one  who 
shall  not  only  invent  and  design,  but  who  shall 
also  angrave,  etch,  or  work,  the  print  to  which 
the  right  is  claimed,  or  who,  from  his  own  works 
aad  inventions,  ahaJI  cause  the  print  to  be  de- 
signed or  engraved,  etched  or  worked.  Bituu  v. 
Woodruff.  4  Wash.  C.  C.  48. 

2.  In  lae  fiist  case,  the  inventor  or  designer  is 
identified  with  the  engraver;  i.  e.  the  entire 
work,  or  subject  of  the  copy-right,  is  executed  by 
the  same  person.  In  the  other  ease,  the  iaventian 
is  designed  or  imbodied  by  the  person  in  whom 
the  right  is  vested,  and  the  ftrm  and  completion 
of  the  work  is  executed  bv  another.  But  in 
neither  case  can  a  copy-right  be  claimed  for  a 
mere  invention,  existing  in  a  form  not  visible  to 
othsn.  The  claimant  must  not  only  have  invent- 
ed, but  must  have  designed  or  represented  the 
subject  in  a  visible  form,  ib, 

3.  Wheia^  therelbre,  a  party  oonceived  the  idea 
of  an  engraving,  but  neitner  the  design  nor  gen- 
eral arrangenwnt  of  the  print  was  his  invention, 
but  he  employed  others  to  compose  and  execute 
the  print,  who  designed  and  arranged  the  nrtnt 
and  the  parts  that  composed  it,  and  executea  the 
same,  he  was  held  not  entitled  to  a  copy-right,  ih, 

4.  Under  the  sUtufes  of  1790, 1793,  and  1802, 
to  entitle  the  author  of  a  book  to  a  copy-risht,  he 
mast  not,#nly  deposit  a  printed  copy  of  the  title 
thereof  in  the  clerk*s  office,  but  must  also  publish, 
in  a  newspaper,  a  copv  of  the  'record  of  the  title 
Within  the  time,  and  for  the  length  of  time,  pre- 
scribed by  the  third  section  of  toe  statute,  and 
must  also  deposit  a  copy  of  the  book  in  the  office 
of  the  secretary  of  slate,  within  six  months  after  it 
b  published.  Ewer  v.  Coxe,  4  Wash.  C.  C.  487. 
Wkeaton  v.  Peters,  8  Pet.  591. 

5.  The  delivery,  by  the  reporter  of  the  supreme 
court  of  the  United  States,  of  80  copies  or  each 
volume  of  the  reports,  to  the  department  of  state, 
unddr  the  reporter's  act,  does  not  exonerate  him 
from  depositing  a  copy  in  the  same  department, 
under  the  copy-right  act  of  1790.  WktaUm  v.  Pe- 
tore,  8  Pet.  591. 

6.  The  court  of  Connecticut  (two  judge^  dis- 
senting) held  that  the  leqaisitions  of  the  statutes 
of  1793  and  1802,  as  to  publication  In  a  newspapar, 
and  depositing  a  copy  in  the  secretary's  oAaPi 
were  merely  directory,  and  that  a  compliance 
therewith  was  not  estentially  requisite  to  the  se- 
curing of  the  copy-right;  and  that  actual  notice- 
^as  tantamount  to  the  publication  of  a  copy  of  the 
record.    J^tiekole  v.  Buggies,  3  Day,  158. 

7.  A  eopy-right  of  a  book,  or  an  interest  m 
such  copyright,  can  be  assiffned  ac  relinquished 
only  by  writing.  But  an  oral  agreement  to  assign 
or  relinqaflah  is  a  valid  consideration  fcr  a  promise. 
eouU  V.  BaaAs,  6  Wend.  562. 

8.  Mnt  ownen  of  a  copy-right  may  make  a 
contract  among  themselves  as  to  printing  and 
publishing  a  book,  and  one  of  them  cannot  set  up, 
as  against  another,  his  original  ^ghts  as  a  joint 
owner,  in  violation  of  such  contract,  ib, 

9.  Where  A  purchased  the  copy-right  of  a  book 
to  print  and  sell  in  the  New  England  states,  and 
B  purchased  the  right  to  print  and  sell  in  New 
Yofk,  it  was  held  t£it  though  B  employed  A  tp 
print  copies  fbr  him  in  Connecticut,  yet  he  bad 
no  right  to  sell  those  copies  in  New  England. 
Hudson  V.  Paifaa,  1  Boot,  138. 

10.  A  reporter  of  the  decisions  of  the  supieme 
court  of  the  United  States  cannot  have  any  copy 
right  W  the  writtaa  apiniona  dettvawd  by  the 
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court.  The  jiid^s  of  the  court  cannot  confer 
«ucfa  right  ou  a  reporter.  Wkeaivn  v.  Peters,  8 
Pet.5Dl. 

11.  The  ri^^ht  of  an  author  to  a  perpetual  copy- 
right doea  not  exist  by  the  oomaioB  law  of  Penn- 
■ylvania.  ib, 

12.  Bj^  the  statute  of  1790,  congresfl,  instead  of 
■auctioning  an  existing  perpetoal  right  in  an  au- 
thor, created  the  right  secured  for  a  limited  time 
by  the  provisions  of  that  statute,  ib. 


CORONER. 

Of  the  official  bond  of  a  coroner  —  See  Bond,  II. 
(  c.)  When  writs  are  to  be  served  by  a  coroner  — 
See  Abatxmkht,  275—881. 

1.  By  the  common  law,  the  powers  and  duties 
of  a  coroner  are  both  judicial  and  ministerial.  His 
jndtcial  authority  relates  to  inquiries  into  cases  of 
sudden  deaths,  by  a  jury  of  inquest,  syper  visum  eor» 
poriM,  at  the  place  where  the  death  happened,  &c.. 
and  also  to  inquiries  oonoeming  shipwrecks  and 
treasure  trove,  in  his  ministerial  capacity,  a  cor- 
oner is  merely  a  substitute  for  the  sheriff;  as 
where  the  sheriff  is  a  party,  &c.  Giles  v.  Brown, 
1  Rep.  Con.  Ct.  230. 

2.  In  Soulli  Carolina,  the  coroner  being,  in  his 
ministerial  capacity,  merely  the  substitute  of  the 
sheriff,  cannot  act  in  that  capacity  when  there  is 
no  sheriff  in  office.  And  a  sheriff  is  not  in  office 
till  he  has  given  bond,  &c.,  according  to  law. 
BUhardsan,  v.  Crofi,  1  Bailey,  264. 

3.  It  seems  that  in  New  York  the  duties  of 
sheriff  devolve  oo  the  ooroner  when  the  office  of 
sheriff  becomes  vacant  by  anv  cause  except  his 
death.    Paddock  v.  Camsrtm,  6  Cow.  212. 

4.  By  the  Seath  Carolina  statute  of  1797,  the 
eoroner  must  issue  his  warrant  to  a  constable  to 
summon  a  jury  of  inquest ;  and  if  a  juror  is  sum- 
moned by  the  coroner,  in  pecson,  the  summons  is 
illegal.  Nor  does  the  statute  of  1798  alter  the 
manner  of  summoning  jurors.  Cunmngfumi  v. 
Coroner,  2  N.  Sl  M.  4&4. 

5.  The  coroner's  poWer  to  summon  an  inquest 
includes  the  incidental  means  of  rendering  that 
power  efficient ;  and  he  may  therefore  rigntfolly 
impose  a  fine  on  a  juror  who  refuses  to  attend. 
Ex  pane  M'Antdly,  Charlt  310. 

6.  The  coroner  of  the  city  of  Charleston  has  no 
authority,  in  cases  of  homicide,  beyond  the  juris* 
diction  of  the  city ;  and  he  will  be  restrained, 
by  prohibition,  from  exercising  his  office  in  any 
case  that  comes  within  the  legal  duties  of  the  cor- 

*oner  of  the  district,  appointed  under  the  law  of  the 
state.     Giles  v.  Brawn,  1  Rep.  Con.  Ct.230. 

7.  The  city  coroner,  and  net  the  district  cor- 
oner, is  the  proper  officer  to  serve  piocess  on 
the  city  sheriff  of  Charleston.  MUUr  ▼.  Yeadon, 
3  M'Coi^  U. 

8.  In  &eaCueky,  if  a  coroner  serve  the  process 
on  which  a  judgment  is  rendered,  the  execution 
on  the  judgment  mustj  by  statute,  be  directed  to 
and  servedliy  him,  though  the  cause  for  direoting 
the  original  process  to  him  has  ceased.  Duggle  v. 
Smiihf  6  Monr.  7(i. 

9.  A  coroner  mav  oonvey  land  sold  by  him 
under  execution,  ffindoto  v.  Austin^  6  J.  J. 
Marsh.  411. 

10.  Bv  the  constitution  of  Maine,  no  person 
can  of  right  exercise  the  several  offices  of  coroner 
and  of  justice  of  the  peace  at  the  same  time.  3 
Greenl.  484.  Banrford  v.  MeMn,  7  Oreenl.  14. 
Bee  Maddox  v.  EweU^  8  Virg.  Css.  69,  as  to  the 
eompatibility  of  the  office  otcosoner  and  justice 
of  the  peace,  in  Virginia. 

11.  Where  a  eofoner  aixesto  a  deputy  jailer  on 


exeeation,  and  carries  him  to  the  jail,  and  neitbe? 
the  sheriff,  nor  anj^  keeper  appointed  by  tlie  sher- 
iff, is  there  to  receive  and  confine  him,  the  coroner 
has  done  his  doty,  and  if  the  prisoner  aAerwards 
go  at  large,  it  is  the  escape  of  the  sheriff.  Colkf 
V.  Sampson,  5  Mass.  310. 

12.  Dv  the  common  law,  when  i  coroner  arresta 
a  sheriflf,  he  is  bound  to  make  his  own  houae,  or 
some  other  place,  a  prison  for  the  sheriffs  deten- 
tion ;  and  he  is  liable  for  an  escape  if  he  comoiit 
him  to  the  jail  of  which  the  sheriff,  by  law,  has 
the  charge.     Day  v.  Brett,  6  Johns.  22. 

13.  In  a  suit  on  a  coroner's  bond,  proof  that  he 
had  served  and  returned  a  writ  directed  to  him  as 
ooroner,  was  held  to  be  sufficient  evidence  that  a 
commission  had  issued  to  him.  Young  v.  Com- 
monweaUk,  6  Binn.  93. 
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CORPORATION. 

Different  Kinds  of  Corporations. 

Of  Acts  of  Incorporation^  and  tko    EffedL 

thereof. 
What  constitutes  a  Member  of  a  Corporu" 

tion  ;  and  of  the  Amotion  oj  Members. 
Rights  and  LutbiUiies  of  Members, 
Meetings  and  Elections ;  Officers  and  theit 

Powers  and  Liabilities. 
In  what  manner  Corporations  may  make 

Contracts. 
Powers  and  Rights  of  Corporations. 
Duties  and  iMwUities  of  Corporations. 
Of  Actions  by  and  against  Corporations; 

Pleading  and  Evidence. 
Forfeiture  of  Charters,  and  Dissolution  ^ 

Corporations. 
Visitatorial  Powar. 
Of  foreign  Corporations, 


I.  Different  Kinds  of  Corporations, 

1.  Corporations  are  public  or  private.  Cren- 
erally  speaking,  public  corporations  are  towns, 
cities,  counties,  parishes,  existing  for  public  puf^ 
poses.  Private  corporations  are  for  banks,  insur- 
ance, roads,  canals,  bridges,  dec.,  where  the  stock 
is  owned  by  individuals,  but  their  use  may  be 
public.  Per  Baldwin,  J.  1  Bald.  223.  See  also 
4  Wheat.  659.  668.  669.  13  Wend.  325.  4  Ham. 
427. 

2.  Corporations  are  sole  or  aggregate.  An  ag^ 
gregate  corporation,  at  common  law,  is  a  collec- 
tion of  individuals  united  into  one  collective 
body,  under  a  special  name,  and  possessing  oei^ 
tain  u^munities,  dec.,  which  do  not  belong  to 
the  nitural  persons  composing  it  Per  Slory,  J. 
4  Wheat.  667.  A  minister,  seized  of  parson* 
age  lands,  in  right  of  the  pariah,  is  a  tole  cor* 
poration  for  this  purpose,  and  holds  tlie  same  to 
nimself  and  his  successors.  Brunswick  v.  Dun- 
ning,  7  Mass.  447.  Weston  v.  Ihtnty  2  Mass. 
501.  In  New  York,  a  supervisor  of  a  town  is, 
suh  mode,  a  sole  corporation.  Jansen  v.  Ostran 
der,  1  Cow.  670.  684. 

3.  Corporations  sole  are  of  two  kinds ;  the  one 
when  the  person  has  a  corporate  capacity  for  his 
own  benefit;   the  other  when  he  acta  only  as 
trustee  for  the  benefit  of  others.  Per  Savage,  C.  J 
1  Cow.  685. 

4.  Ag^egate  corporations  are  civil  or  eleemosy- 
nary, spiritvud  or  lay.  Eleemosynary  corporations 
are  suea  as  are  constitutod  for  the  perpetual  dis- 
tribution of  the  free  alms  and  bountv  of  the 
founder,  in  such  manner  as  he  has  directed  ;  and  in 
this  class  aie  ranked  hospitals  for  the  relief  of  poor 
ajid  Impotent  panons,  and  ooUeges  for  th6  promo- 
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tion  «if  founini^  an3  piety,  and  the  suBport  of  per- 
flons  eoffa^ed  in  literarj  pursuits.  Per  Story,  J. 
4  Wheal.  668. 

5.  There  is  a  distinction  between  proper  aggre- 
gate corporations  and  the  inhabitants  or  any  dis- 
trict who  are  by  statute  invested  with  particular 
powers  without  their  consent.  These  are  called 
quasi  corporations,  viz.,  counties,  towns,  parishes, 
school  districts,  &c.  Riddle  v.  Proprietors  of 
Locks,  4^c.  7  Mass.  167.  School  District  m  Rum- 
ford  V.  Woodf  13  Mass.  196.  Damon  v.  Crranby, 
2  Pick.  352.  ^dams  ▼.  Wiscasset  Bank,  1  Greenl. 
363.  Mower  v.  Leicester,  9  Mass.  250.  2  Wend. 
100.    2  Johns.  Gh.  325.    1  Cow.  680. 

6.  Overseers  of  the  poor,  in  New  York,  are  a 
corporation,  sub  modo.  Rouse  v.  Moore,  18  Johns. 
407.    1  Cow.  681. 

7.  In  Mississippi,  trustees  of  the  poor  are  held  to 
be  a  public  ccMrporation,  and  subject  to  the  control 
of  the  legislature.  Governor  v.  Gridley,  Walker, 
328.  And  a  statute,  giving  astay  of  execution  on  a 
judgment  recovered  by  such  corporation,  is  not  un- 
constitutional, ib.    See  Constitutioral  Law,  56. 

II.    Of  Acts  of  Incorporation,  and  the  Effect  thereof 

Of  acts  incorporating  banks  —  See  Bames  ahd 
Bahkwo,  I. 

8.  No  particular  form  of  words  is  requisite  to  the 
creation  of  a  corporation.  Per  Kent,  Ch.  2 
Johns.  Ch.  325. 

9.  The  provision  in  the  constitution  of  New 
York,  which  requites  the  assent  of  two  thirds  of 
the  members,  elected  to  each  branch  of  the  les^s- 
hiture,  to  every  bill  creating,  altering,  or  renewing 
anv  body  corporate  or  politic,  does  not  apply  to 
public,  but  only  to  private  corporations,  as  bonks, 
Ac.     People  v.  Morris,  13  Wend.  325. 

10.  A  minority  of  the  persons  in  whom  a  trust 
of  a  school-house,  &c.,  is  vested  by  deed,  cannot, 
by  associating  and  procuring  a  charter  under  the 
Pennsylvania  statute  of  April,  1791,  acquire  a 
right  to  manage  the  property  against  the  will  of 
the  majority  of  the  persons  interested.  Common- 
vealth  V.  Jarrett,  7  S.  dc  R.  460. 

1 1 .  Application  to  the  supreme  court,  for  its  sanc- 
tion of  proposed  alterations  or  amendments  in  the 
charter  of  a  corporation,  under  the  second  section 
of  that  statute,  must  be  made  by  the  corporation, 
in  its  corporate  character,  luid  not  by  the  individ- 
ual members  thereof.  Si,  Martfs  CAtirdk,  6  S.  A 
R.  498. 

12.  A  charter  of  a  private  cor]x>ration  it  inop- 
erative, until  it  is  accepted.  So  is  the  extension 
of  a  charter  beyond  its  original  term.  Umeoln  and 
Kennebec  Bank  v.  Richardson,  1  Greenl.  81.  2 
Mass.  277.    7  Mass.  184. 

13.  A  charter  and  acceptance,  however,  are  pt«- 
sumed,  not  only  from  the  lapse  of  time,  but  from 
the  continued  exercise  of  corporate  powers  which 
presuppose  their  existence.  Per  Story,  J.  12 
Wheat.  71.    S.  P.  TroU  r.  Warren,  2  Fairf.  237. 

14.  It  is  not  essential  to  the  taking  effect  of  an 
act  of  incorporation  that  the  records  of  the  corpo- 
ration should  show  a  formal  acceptance  of  the  act 
by  the  persons  incorporated.  Russdl  v.  MLellan, 
14  Pick.  63.    2  Fairf  227. 

15.  Where  there  has  been  a  corporate  body,  de 
fatto,  for  a  conaiderable  period  of  time,  claiming  at 
least  to  be  such,  and  holdinff  and  enjoying  proper- 
ty as  a  corporation,  it  will  lie  presumed  that  all 
merely  formal  requisites  to  the  due  creation  of  a 
corporation  have  been  complied  with.  ML  Saints 
Church  V.  Lovett,  1  Hall,  191.  See  United  States 
▼.  Amedy,  11  Wheat.  392. 

16.  The  acts  df  corporate  officers  are  admissible 
in  evidence  to  show  acceptance  of  a  charter  by  an 
existing  corporation,  or  by  corporators  already  e> 


ereising  corporate  functions.    Per  Stoiy,  J.    12 
Wheat.  71.     See  1  Mass.  159. 

17.  Amendments  proposed  to  a  charter  are  not- 
to  be  regarded  as  the  acts  of  the  corporation, 
merely  because  they  are  offered  under  tl^  corpo- 
rate seal.  The  court  may  inquire  into  the  author- 
ity by  which  the  seal  was  affixed.  St.  Mary's 
Church,  7  S.  &  R.  517. 

18.  In  corporations,  where  there  are  different 
classes,  if  there  be  no  provision  in  the  charter 
concerning  alterations,  the  majority  of  each 
class  must  consent,  before  the  charter  can  be 
altered,  ib. 

19.  Therefore,  where  the  trustees  of  a  corpora- 
tion consisted  or  three  clerical  and  eight  la^  mem- 
bers, and  one  of  the  former  was  excluded  from  the 
board,  without  authority,  by  a  resolution  of  the 
latter,  it  was  decided  tnat  resolutions,  passed  in 
the  absence  of  the  excluded  clerical  member,  for 
altering  the  fundamental  articles  of  tb«  charter, 
were  illegal,  ib. 

20.  The  directors  of  an  incorporated  company 
to  whom  the  management  of  the  concerns  is  gneo. 

Snerally,  have  no  authority  to  apply  to  the  Tegis- 
lure  to  increase  their  powers ;  and  a  resolve  of 
the  legislature,  passed  on  such  application  without 
authority  from  the  company,  ffiving  power  to  the 
company  to  raise  an  additional  assesainent  on  the 
stockholders,  is  void.  Marlborough  Manufattufing 
Company  v.  Smith,  2  Conn.  579. 

21.  A  mandamus  will  not  be  issued,  on  the  pe- 
tition of  a  majority  of  the  members  of  a  corporate 
body,  to  compel  tne  trustees  to  affix  the  common 
seal  to  alterations  and  amendments  of  the  charter, 
contnry  to  their  own  judgment.  Commonwealtk 
V.  Ihistees  of  St.  Mary's  Churek,  6  S.  4k  R.  508. 

22.  A  member  of  an  incorporated  insurance 
company  was  held  to  be  bound  by  a  statute,  whioh 
varied  the  terms  of  the  original  act  of  incorpor»* 
tion,  such  act  being  passed  at  the  instance  of  a 
legal  meeting  of  the  company,  thoufi^h  he  was  not 
present  at  the  meeting.  Currie  y.  Mutual  Assure 
once  Society,  4  H.  dk  If .  315.    Sea  1  N.  Hamp.  44. 

23.  A  member  of  a  public  corporation  cannot 
object  to  a  statute  that  alters,  modines,  or  abrogates 
any  power  or  franchise  conferred  by  charter  upon 
the  corporation.    Pet^le  v.  Morris,  13  Wend.  325. 

24.  When  a  corporation  is  created  by  a  statute 
which  requires  certain  aots  to  be  done  before  it 
can  be  considered  in  esse,  such  acts  must  be 
shown  to  have  been  done,  to  establish  the  exist- 
ence of  the  corporation.  Aliter,  where  the  ineor- 
porating  sUtute  declares  a  corporation  to  be  such, 
and  requires  no  act  to  be  done,  to  ffive  effect  to 
the  charter.  Fire  Department  of  Jfew  York  y. 
Kip,  10  Wend.  260. 

25.  An  act  which  authorizes  a  corporation  to' 
take  by  purchase  is  to  be  understood  to  subject 
the  corporation  to  the  restrictions  and  incapacities 
created  by  other  general  statutes.     M*  Cartes  y. 
Orphan  Asylum  Society,  9  Cow.  437. 

%  A  grant  of  lands  to  individuals,  by  the  sov- 
ereign atlthorHy  of  a  iitote,*to  be  poaaessed  and 
enjoyed  by  them  in  a  corporate  ebaracter,  in  itself 
confers  a  capacity  to  take  and  hold  in  a  corporate 
character.  JYorth  Hempstead  y.  Hempstead,  2 
Wend.  109.  _ 

27.  The  Maftie  stotute  of  1830,  conatituUng  T. 
P.  S.  «*  and  his  associates  "  a  corporation,  by  the 
name  of  the  Bath  Ferry  Company,  virtually  con- 
ferred on  him  alone  the  right  to  exercise  all  the 
corporate  powers  therein  granted,  and  did  not 
make  it  necessary  that  he  should  take  associates. 
Day  r.  Stetson,  8  Greenl.  365. 

28.  Individuals  acting  together  for  the  benefit 
of  a  society  are  not  to  be  considered  as  a  corpora- 
tion, unless  they  expressly  show  their  corporate 
^ftpacity.    Ernst  v.  Barth,  1  Johns.  Cas.  pl9. 
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29.  Where  rights,  privilegei,  and  powen  are 
granted  by  law  tl>  a  b«dy  of  persons  by  a  collectiTe 
name,  and  there  is  no  mode  by  which  stich  rights 
can  b^  enjoyed,  or  powers  exercised,  without  act- 
ing in  a  corporate  capacity,  sooJi  bod^  ia,  by  neces- 
sary implication,  so  te  a  eorpomtion  as  to  be 
enabled  to  enjoy  and  ejercise  such  rights  and 
powers.  So  when  a  duty  or  obligation  is  imposed. 
Per  Shaw,  C.  J.  10  Pick.  188. 

30.  An  act  incorporating  tenants  in  common,  to 
enable  them  to  carry  on  more  conveniently  a 
common  purpose,  does  not  vest  in  the  oorporation 
a  title  to  the  land  preyioosly  owned  by  tne  indi- 
viduals, and  used  by  theai  for  the  same  purpose. 
L^ui^weU  T.  EUufU,  8  Pick.  456. 

31.  The  incorporation  of  a  joint  stock  company, 
which  had  united  under  articles,  one  of  which 
provided  for  an  application  to  the  l^islature  for  a 
charter,  does  not  subatitMle  the  responsibility  of 
the  eorporatioii  for  eontracts  previously  made  with 
the  associates,  and  exempt  the  members  from  Ua- 
bility  beyond  the  ioint  funds.  This  cannot  be 
done  conslitutioDsIly,  without  the  unent  of  the 
parties  to  such  contracta.  Witmw  v.  SMatter,  2 
Rawie,  359. 

33.  Members  of  a  voluntary  association^  to 
whom  moneys  were  due,  were  incorporated,  with 
authorit]^  to  receive  all  thoee  moneys  to  their  use, 
and  to  give  to  the  debtors  receipts  which  might  be 
given  in  evidence  in  any  action  to  recover  such 
moneys.  Held  that  the  authority  thus  conferred 
did  not  empower  the  'corporation  to  collect  those 
moneys  by  action  at  law  in  its  own  name,  but 
that  the  corporation  was  empowered  to  jpve  effec- 
tual discharges  to  the  debtors,  on  receiving  pay- 
ment. 7As  Scots  CharitaUe  Soeiely  v.  s£fip,  8 
Mass.  532.     See  3  Desaus.  557,  Smith  v.  Smith. 

33.  A  resolve  of  the  legislature,  authorizing  part 
of  a  lociety  to  hold  meetings,  choose  officers,  levy 
taxes,  and  lepair  their  meeting-house,  gives  a 
right  to  sue  for  the  destruction  of  such  meetings 
house  after  it  is  repaired.  Tilden  t.  Meta^,  9 
DaT,259. 

si.  "Where  an  act  of  incorporation  is  silent  as  to 
the  precise  powen  of  a  municipal  body,  it  seems 
that  it  possesses,  by  necessary  implication,  the 
authority  which  is  reouisite  to  execute  the  pur- 
poses of  its  creation.    Per  Parker,  C.  J.  13  Mass. 

35.  In  Massachusetts,  the  incorporation  of  a 
town,  parish,  &e.^  may  be  proved  by  reputation,  if 
it  appear  that  no  incorporating  act  can  be  found ; 
for  by  fires  in  Boston,  in  1711  and  1760,  many  of 
the  pubiio  records  of  the  province  were  destroyed. 
DilUngham  v.  Aitoto,  5  Mass.  652.  See  alio  3 
Mass.  281.  282.    3  Pick.  166. 

36.  So  parol  evidence  may  be  given,  tending  to 
show  an  act  incorporating  a  town,  the  act  itself 
not  being  found,  and  the  inbabitante  having  acted 
as  a  town  for  more  than  30  years.  StocUbndge  v. 
West  Stoekbridge,  12  Mass.  400.  9ee  8  Verm.  461. 
6  Verm.  323. 

37.  The  proceedings  of  a  society,  for  more  than 
a  hundred  years,  consisting  of  such  acts  only  as  it 
could  do  without  being  incorporated,  furnish  no 
presumption  of  an  act  of  in^rporation.  Greene 
V.  DenniSf  6  Conn.  293. 

38.  Where  a  corporation  has  gtme  into  opera- 
tion, and  rights  have  been  acquired  under  it. 
every  presumption  should  be  made  in  favor  or 
its  legal  existence.  Htigerstown  Tunnnke  v.  Creo- 
ger,  5  Har.  &  J.  122.    See  also  12  Wheat.  71. 

39.  The  power  given,  by  the  Maryland  statnte, 
of  Nov.  1797,  to  the  corporation  of  Georgetown, 
to  graduate  the  streeto  of  that  city,  is  a  continuing 
)>ower,  and  the  corporation  may,  from  time  to 
time,  alter  the  graduation.  Gosutr  v.  Corporation 
of  Georgetown,  6  Wheat.  593 


III.   What  oonstkuUs  a.  Memker  of  •  Corpmmtmm 
and  of  the  Amotion  of  Members, 

See  Parishss,  dec. 

40.  A  special  stetute,  incorporating  certain  per- 
sons for  purposes  of  private  advantage  or  emolu- 
ment, does  not  bind  any  person  named  therein, 
unless  he  consent  thereto.  EHUs  v.  MarshaU, 
2  Mass.  269.  4  Pet.  167.  But  if  he  consent, 
even  by  implication  only,  he  cannot  afierwards 
deny  lus  liability  to  the  lawful  exactions  of  the 
corporation,  on  the  ground  that  he  did  not  solicit 
the  privilege,  and  was  no  party  to  it  when  granted. 
Per  Parker,  C  J.  16  Mass.  87.    &s  2  RawIe,  359. 

41.  Where  A  subscribed  for  shares  in  a  cor- 
porate stock,  on  account  of  B,  but  without  au- 
thority fVom  him,  it  was  held  that  A  did  not 
thereby  become  a  member  of  the  corporation. 
Salem  Mill  Dam  Corporation  v.  Ropes,  9  Pick. 
187. 

42.  When  an  incorporating  act  re<|uires  every 
subscriber  for  stock  to  pay,  at  the  time  of  sub- 
scribing,  a  certain  sum  on  each  ahare,  a  sub- 
scriber, who  does  not  pay  such  sum  when  he 
subscribes,  is  not  so  fkr  a  member  of  the  corpo- 
ration as  to  be  liable  in  an  action  a^inst  him  to 
recover  the  amount  of  his  stock.  Highland  7Vn»- 
pike  Company  v.  AfKean,  11  Johns.  100.  Goshen 
Turnpike  Compais^  v.  Hurtin,  9  Johns.  218.  Bi- 
bemia  i\tmpilte  Company  v.  Henderson^  8  S.  dt  R. 
219. 

43.  And  a  stetute,  passed  while  a  suit  to  recover 
a  subscription  in  such  case  was  pending,  declaring 
that  corporations  should  have  the  same  remedy  for 
the  recovery  of  subscriptions  as  if  former  stetutes 
bad  not  required  payment  at  the  time  of  sub- 
scribing, was  held  not  to  affect  existing  actions. 
Ogle  V.  Somerset f  ^e.  Company.  13  S.  i  R.  256. 
See  CoK STiTimoNAL  Law,  II.  III. 

44.  Giving  a  promissory  note  for  such  sum  is 
not  payment,  in  such  case.  Leighty  v.  5iuyve- 
hanna,  ^.  Company,  14  S.  &  R.  434. 

46.  But  in  an  action  to  recover  for  stock,  in 
such  case,  an  averment  that  the  defendant  wo  a 
commissioner  under  the  incorporating  act,  and 
held  the  subscription-book,  and  while  the  book  was 
open  and  in  his  nands,  he  subscribed  twenty  shares, 
is  equivalent  to  an  averment  of  the  payment  by 
him  of  the  required  sum.  11  Johns.  100.  See  also 
Grayble  v.  York,  ^.  Company,  10  S.  A  R.  269. 

46.  It  is  not  necessary,  in  order  to  constitute  a 
member  of  a  manufacturing  corporation,  in  Massa- 
chusette,  that  he  should  have  a  certificate  of  his 
shares.  He  may  have  all  the  rigbte,  and  be  liable 
to  all  the  duties,  of  a  member,  without  such  cer- 
tificate. Chester  Glass  Company  y,  Dewey,  16 
Mass.  94. 

47.  Where  a  stetute,  incorporating  certein  indi 
viduals,  who  have  associated  for  fwrticular  pur- 
poses, embraces  those,  in  ite  provisions,  who  may 
subsequently  associate,  a  person  who  subscribes 
the  articles  of  association  after  the  passing  of  the 
statute,  becomes  a  member,  ib. 

48.  A  stetute  incorporated  certein  persons  named, 
and  others  thereafter  becoming  memoers,  to  receive 
deposite  of  money  and  pay  interest  to  the  dept  isitors, 
and  directed  that,  for  tne  security  of  the  depositors, 
a  certain  capital  should  be  raised,  to  be  divided  into 
transforaUe  dbaresj  the  stetute  also  provided  for 
yearly  meetings  of  the  members,  and  Tor  the  elec- 
tion of  directors  ffrom  among  the  members,  and 
authorized  the  directors  to  provide  for  the  admis- 
sion of  members,  and  directed  them  to  appoint, 
from  among  the  members,  a  committee  of  exami- 
nation, and  likewise  to  make  a  dividend  of  profite, 
and  pay  the  same  to  the  stockholders  or  their  rep- 
ffesentetives.  Held  that  stockholders,  as  sucn. 
were  not  members  of  the  corporation,  and  oi 
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coone  Ihftt  the  amngnee  of  a  stockholder  did  not, 
by  the  usignaient,  become  a  member;  and  that 
the  original  membera  continoed  to  be  merabersy 
although  they  never  had  any  atock,  or  had  dia- 
poaed  of  it.  PkUadelpkia  Savings  InstUuUun  ease, 
I  Whart.  461. 

49.  When  one  movea  into  a  town,  or,  being  a 
xeaident  in  a  town,  arrives  at  full  age,  he  at  once 
becomes  a  member  of  the  corporate  ooidy,  without 
any  other  act,  and  without  his  consent.  Lord  v. 
CkamkerUdn,  2  Greeul.  69.  S.  P.  6  Greenl.  342. 
So  of  the  inhabitants  of  a  territory  incorporated  as 
a  town,  6lc,  10  Mass.  342.  15  Mass.  199.  6 
Greenl.  410. 

60.  Every  corporation  has  power,  inherently,  to 
expel  members  in  certain  cases.  1.  Where  a  mem- 
ber commits  an  infkmous  offence,  rendering  him 
unfit  for  the  society  of  honest  men :  In  such 
ease,  there  must  be  a  previous  conviction  at  law. 
2l  Where  the  offence  is  against  the  party's  duty 
as  a  corporator:  In  this  case,  he  may  be  ex- 
pelled on  trial  and  conviction  by  the  corporation. 
SL  Where  the  offence  is  of  a  mixed  nature,  against 
the  party's  duty  as  a  corporator,  and  also  affaiust 
the  law  of  the  land.  CommonweaUh  v.  St,  ratrick 
BauvoUnt  Society,  2  Binn.  448. 

61.  But,  without  express  power  in  the  charter, 
a  member  cannot  be  disfranchised,  unless  he  haa 
been  guilty  of  an  offence  that  either  affects  the 
interests  and  good  government  of  the  corporation, 
or  is  indictable,  ib.  S.  P.  Commomocalth  v.  Cfuar- 
Hans  of  the  Poor,  6  S.  &  R.  469.    See  By-Law. 

52.  If  a  corporation  strike  off  a  member  without 
giving  him  previous  notice  of  their  intention,  and 
an  opportunity  to  be  heard  in  his  defence,  a  man' 
dmmus  will  be  granted  to  restore  him.  Delaey  v. 
Asuse  Navigation  Company,  1  Hawka,  274. 

53.  An  expulsion  ofa  member  without  notice  to 
kii%  and  without  a  vote  of  the  corporation,  was 
held  to  be  unlawful,  though  the  cluster  provided 
that  if  any  member  should  neglect,  K>r  three 
months,  to  pay  his  arrearages,  he  should  be  ex- 
pelled. Commomioealth  v.  Pemtsytvonia  Bene&eial 
JmaHtuHon,  2  S.  &  R.  141. 

64.  It  seems  that  a  return  to  a  mandamus, 
•tating  in  general  terms  that  the  member  was 
•xpelled  for  a  violation  of  duty,  without  speci- 
fyiBff  the  charges  on  which  he  was  convicted, 
would  be  bad ;  Tor,  in  every  case  of  amotion,  tbe 
return  should  show  precisely  the  cause  and  the 
proceedinga,  that  the  court  may^  judffe  of  the 
legality  of  the  one,  and  the  regularity  <^the  other. 
ib,  Com'monweaUh  v.  Guardums  of  the  Poor,  6  S. 
db  R.  469. 

65.  The  mere  misemployment  of  money  is  no 
cause  of  amotion ;  but  charging  the  corpoiation 
with  money  which  flie  meoiber  never  paid,  is 
sufficient  cause,  ib, 

56.  Where  the  articles  of  a  corporation  author- 
ised the  expulsion  ofa  member,  for  scandalous  or 
improper  proceeding,  which  might  injure  the 
reputation  of  the  aociety,  it  was  hSd  to  be  a  good 
cause  of  expulsion,  that  a  member  claiming  relief 
iVom  the  society,  had  altered  the  amount  (if  a 
physician's  hill,  from  four  dolkni  to  forty,  and  had 
presented  the  pill  to  the  president  as  the  basis  of 
nls  claim.  .  CommomoeaUkw,PhilanthropieSoeietv, 
fcflinn.486. 

57.  The  power  of  amotion  can  be  exercised  only 
for  just  cause ;  and  where  the  return  of  the  mem- 
bers of  a  ooQwration  to  a  writ  ofmsmdamus,  seek* 
ing  the  restoration  of  an  expelled  member,  alleged 
as  the  grounds  of  amotion,  lat.  disrespectful  and 
oastemptuous  languaxre  towarda  his  associates, 
aitd,  2d.  neglect  of  official  duty  in  not  acting  on 
committees,  it  was  held  that  these  charges  were  in- 
ioflcient  to  justify  an  amotion.  Fuller  v.  Trustees 
of  tks  Scadesnic  School  in  Plaif^ldf  6  Conn.  633. 
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68.  The  charter  of  a  privito  corporation  piovided 
that  if  any  member  should  be  found  breaking  the 
rules  of  the  society,  he  should  be  served  with  a 
notice  to  attend,  to  answer  at  the  next  stated 
meeting ;  after  which  a  decision  should  be  made 
by  ballot,  and  if  two  thirds  considered  him  guilty, 
he  should  be  dealt  with  conformably  to  toe  by- 
laws. -  The  by-laws  provided  that  no  member 
should  be  entitled  to  receive  any  benefit  from  the 
society,  whose  complaints  are  the  resalt  of  intozi- 
catioD,  &c.  A  member  was  expelled,  by  the 
required  majority,  afler  due  notice,  and  brought 
an  action  to  recover  the  allowance  granted  to 
disabled  members.  Held  that  the  regularity  of 
the  proceedings  to  expel  him  could  not  be  investi- 
gated in  such  action,  and  that  tbe  court  had  no 
jurisdiction,  by  action,  to  compel  payment  of  the 
allowance,  mack  ^  White  Smiths'  Sodeiy  v.  Faf»- 
dyke,  2  Whart  309. 

IV.  Rights  and  Liabilities  of  Members, 
See  Ante,  III.    Banks  ahd  Bajirijig,  VI. 

59.  The  turnpike  road  stock,  paid  in  as  part  of 
the  capital  of  the  Union  Bank  of  Alexandria,  be* 
came  the  common  property  of  the  aaouciation,  so 
as  to  be  subjeet  to  be  sold  and  distributed  among 
the  members,  after  the  charter,  which  directed 
that  the  capital  stock  should  consist  of  money 
only,  was  accepted  *,  and  those  who  subsoribed  the 
road  atock,  or  their  assignees,  are  not  entitled  to 
have  the  same  specifically  returned  to  them.  HoU 
brook  V.  Union  Bank  of  Alexandria^  7  Wheat. 
663. 

60.  Where  a  society  subscribed  for  shares  in  a 
bank,  by  virtue  of  a  provision  for  such  subscrip- 
tion in  the  charter  of  the  bank,  and  the  bank  be- 
came insolvent,  and  the  society  gave  notice  of  ito 
intention  to  withdraw  the  shares  so  subscribed,  it 
was  held  that  the  society  became  a  stockholder  by 
virtue  of  its  subscription,  and  could  not  withdraw 
its  shares,  nor  recover  the  amount  thereof  as  a 
debt  against  the  bank.  United  Society  v.  EagU 
Bank,  7  Conn.  456. 

61.  A  member  of  a  corporation  haa  a  right  of 
action  against  the  corporate  body  for  any  mjury 
he  sustains  from  the  misconduct  of  iU  agento  or 
officers.  Gray  v.  Portland  Bank,  3  Mass.  385. 
See  also  fVaring  v,  Catawba  Company,  2  Ba^,  109. 

62.  Where  a  company  is  incorporated  with  the 
right  of  creating  a  stock  not  less  than  one  sum  nor 
more  than  anoAer,  and  commences  business  with 
the  smaller  capital,  and  afterwards  votes  to  in- 
crease it  to  the  larger,  though  an  owner  of  the 
stock  first  raised  has  a  right  to  subscribe  for  and 
hold  new  stock  in  proportion  to  his  interest  in  the 
old,  yet  he  does  not,  bv  doing  all  that  he  ought  ia 
order  to  entitle  himself  to  become  a  proprietor  in 
the  new  stock,  become  such  proprietor,  and  enti- 
tled to  a  dividend  thereon,  if  ne  is  prevented  from 
subscribing,  and  a  stranger  is  admitted  in  hia 
stead.  3  Mass.  385.  S.  P.  Titeomb  v.  Union  Mor 
tine  and  Fire  Insurance  Company,  8  Mass.  332. 

63.  'The  owner  of  stock,  which  stands  in  his 
name  on  the  transfer  books,  may  vote  upon  it, 
within  the  New  York  stotutes,  though  such  stock 
be,  at  the  time,  hypothecated  by  him.  Ex  parts 
WiUocks,  7  Cow.  162.  Ex  parte  Barker,  6  Wend. 
509.    500  4  Cow.  358.  382. 

64.  So  of  one  holding  stock  standing  in  his 
name  as  trustee  of  others.    6  Wend.  509. 

65.  But  where  a  corporation  authorizes  iU  offi- 
cers to  receive  and  hold  stock,  subject  to  the  di- 
rection of  the  directors,  and  It  ia  entered  on  the 
books  in  the  name  of  trustees,  such  trustees  can- 
not vote  on  it.  It  is  not  stock  to  be  voted  on.  It 
is  not  to  be  permitted  to  a  company  to  procure  stock 
which  its  omcers  sMiy  wield  to  the  pwposes  of  an 
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election.    Ez  parU  Hdme^f  5  Cow.  485.    See 
alao  Ex  parte  Dudoity,  1  Wend.  96. 

()6.  A  stockholder  c&nnot  be  required  by  the 
corporation  to  make  oath,  in  order  to  determine 
his  qualifications  as  a  voter.  People  v.  libbits, 
4  Cow.  358.    People  v.  Kip,  4  Cow.  382,  rwte. 

67.  Where  by  statute  a  stockholder,  "  being  a 
citizen/'   is  authorized   to  vote  by   proxy,  such 

grivilege  cannot  be  claimed  by  an  alien  stock- 
older.     Ex  parte  Barker,  6  Wend.  509. 

68.  A  stockholder  may  transfer  his  interest  to  a 
purchaser,  though  the  transfer  be  not  made  con- 
formably  to  the  rules  and  by-laws  of  the  corpora- 
tion. UUbert  7.  Manchester  Iron  Man^acturing 
Company,  11  Wend.  627.  Qutner  v.  Marblehead 
Social  Insurance  Company,  10  Mass.  476.  Sargent 
y.  Essex  Marine  Railway,  9  Pick.  204. 

69.  But  it  seems  that  the  purchaser  cannot 
claim  a  dividend  or  a  certificate  from  the  corpo- 
ration, unless  he  first  applies  for  a  transfer  accord- 
ins  to  the  by-laws,  &c.    9  Pick.  204. 

70.  A  corporator  may  refuse  to  give  up  his  cor- 
porate privileges  to  a  usurper,  and  yet  b^  exempt 
nom  pecuniary  contribution  for  the  support  of  the 
unlawful  authority.  Ebaugh  v.  Hendel,  5  Watts, 
43. 

71.  A  member  of  the  Massachusetts  Mutual  Fire 
Insurance  Company  may  surrender  his  policy,  at 
any  time  after  alienating  the  building  insured,  and 
recover  his  proportion  of  the  funds  at  the  time  of 
the  surrender.  The  policy  does  not  expire  till  that 
time.  SuUiioan  v.  Massachusetts  Mutual  Fire  Iw- 
suranee  Company,  2  Mass.  318. 

72.  So  far  as  a  member's  rights,  duties,  and  obli- 

fations,  as  a  corporator,  are  concerned,  he  is  bound 
y  the  acts  of^  the  majority.  ^Uter,  when  he 
claims  on  a  contract,  in  which  he  is  one  party, 
and  the  corporation  the  other.  Revere  v.  Boston 
Copper  Company,  15  Pick.  363. 

TO.  Subscribers  for  stock,  who  sign  an  agree- 
ment, after  the  passing  of  an  act  of  incorporation, 
to  pay  all  legal  assessments  that  may  be  made 
afler  the  corporation  shall  be  organized,  are  per- 
sonaJljr  liable  for  an  assessment  laid  to  defray 
preliminary  expenses  incurred  in  obtaining  suon 
act,  though  the  corporation  was  not  authorized,  at 
the  time  of  laying  such  assessment,  to  lay  assess- 
ments for  the  general  objects  of  the  act.  Salem 
Mill  Dam  Corporation  v.  Ropes,  6  Pick.  23.  Cen^- 
tral  Turnpike  CorporaHon  v.  Valentine,  10  Pick. 
147. 

74.  Where  a  statute  provides  a  specific  remedy 
for  the  delinquency  of  a  member  of  a  corporation 
in  the  payment  of  assessments,  as  by  sale  of  bis 
shares,  be  is  not  liable  to  an  action  for  the  re- 
covery of  assessments,  unless  he  has  expressly 
promised  the  corporation  to  pay  them.  Assump- 
sit, 30 — 32.  Taunton,  ffC.  Turnpike  v.  Whiting, 
10  Mass.  327.  Franklin  Glass  Company  v.  Alexr 
ander,  2  N.  Hamp.  380. 

75.  But  if  no  statute  nor  by-law  provides 
another  remedy  (or  the  recovery  of  assessments, 
corporators  are  liable  therefor,  in  an  action  of 
assumpsit,  though  tbey  have  made  no  express 
promise.  Essex  Bridge  Company  y.  Tutde,  2 
Verm.  393. 

76.  And  in  Kentucky,  where  a  statute  authoi^ 
ized  a  corporation  to  sell  delinquent  stockholders' 
shares,  it  was  held  that  the  remedy  was  cumu- 
lative, and  tbat  afler  an  unsuocessml  attempt  to 
sell  them,  an  action  might  be  maintained.  InsUme 
y.  Bridge  Company,  2lDibb,  577.  See  also  Grays 
y.  TumT^ike  Company,  4  Rand,  578.  Tar  River 
J>fa»igatton  Company  v.  J^eal,  3  Hawks,  520. 

77.  Where  shares  are  of  no  value,  and  will  not 
be,  after  assessments  are  paid,  an  administrator  is 
not  at  liberty  to  take  money  from  the  assets  of  the 
estate  of  a  deceased  member  to  pay  an  assessment 


But  where  shares  an  valuable,  it  may  be  1ms  duty 
to  pay  assessments  thereon,  and  redeem  them  fof 
the  l>ienefit  of  the  estate,  an  assessment  being  a 
lien  on  shares.  Ripley  v.  Sampson,  10  Pick.  373. 
374.  Per  Sbaw,  C.  J. 

78.  Where  the  act  incorporating  a  company 
directed  that  they  should  invest  their  capital 
stock  in  certain  funds  specified  in  the  act,  and, 
instead  thereof,  they  received  the  private  notes  of 
several  of  the  stockholders  in  payment  of  their 
respective  shares,  it  was  held  tnat  an  individual 
stockholder  could  not  avail  himself  of  this  mis- 
conduct of  the  company  to  avoid  payment  of  his 
note  so  ffiven.    Little  v.  O'Brien,  9  Mass.  423. 

79.  Where  one  had  agreed  to  take  a  certain 
number  of  shares  in  a  turnpike  company,  and 
to  pay  all  assessments  thereon,  and  afterwards 
the  course  of  the  road  was  altered  by  law,  it 
was  held  that  he  was  not  bound  to  pay  Uie  assess- 
ments, although  he  had  acted  in  several  offices  of 
the  corporation,  and  had,  as  one  of  the  directors, 
petitioned  the  legislature  for  such  alteration.  Mid" 
dlesex  Turnpike  Corporation  v.  Swan,  10  Mass. 
384.  See  also  Middlesex  Turnpike  Corporation 
y.  Locke,  8  Mass.  268. 

80.  In  a  charter  creating  a  corporation,  sub- 
scriptions were  authorized  tor  raising  the  capitsl 
stock,  to  be  paid  by  instalments,  and  when  a  cer- 
tain amount  was  subscribed,  tfie  proprietors  of 
shares,  either  as  subscribers  or  assignees  of  such 
subscribers,  were  created  a  body  politic.  P,  who 
was  a  subscriber,  assigned  his  stock  to  B,  before 
the  whole  of  the  instalments  were  paid.  Held 
that  there  was  such  a  privity  between  the  corpo- 
ration and  B,  as  enabled  them  to  sustain  an  action 
of  assumpsit  against  him,  for  the  amount  of  the 
instalments  which  had  not  been  paid.  Bend  w. 
Susquehanna  Bridge,  ^.  6  Har.  A,  J.  128. 

81.  Where  A  had  contracted  to  take  a  share  in 
a  corporation,  created  for  the  purpose  of  makings 
river  navigable,  and  empowered  to  hold  real  estate 
not  exceeding  six  acres,  and  to  collect  a  toll  for  40 
years,  not  exceeding  12  per  cent,  per  annum,  on 
the  amount  of  money  expended ;  and  aAerwanIs 
the  legislature,  on  the  petition  of  the  corporation, 
but  without  the  assent  of  A,  authorized  them  to 
hold  real  estate  to  the  amount  of  100  acres,  and  to 
collect  a  toll  unlimited  as  to  its  amount  and  dura- 
tion ;  it  was  held  that  A  was  discharged  from  his 
contract,  and  not  liable  for  any  subsequent  assesi- 
ment  on  the  share.  Union  Locks  and  Canals  v. 
Towne,  1  N.  Hamp.  44.    See  4  H.  &  M.  315. 

82.  "The  private  property  of  members  of  muui 
corporations,  as  towns,  counties,  &c.,  which  nive 
no  corporate  funds,  is  liable  to  be  taken  to  satis^ 
a  judgment  against  the  corporate  body.  AHter,  in 
case  of  corporations,  properly  so  called,  nnJees  by 
special  provision  of  a  statute.  Adams  v.  Wiscassti 
Bank,  1  Greenl.  364.    Merchants   Bank  v.  Csok, 

4  Pick.  414.  Brewer  v.  JVeio  Gloucester,  14  Mass. 
216.  13  Pick.  491.  Marcy  v.  Clark,  17  Mass. 
333.  Atwater  v.  Woodbridge,  6  Conn.  223.  Cam- 
monweaUh  v.   Blue   HiU    Tumpika   Corporatien, 

5  Mass.  420. 

83.  The  Massachusetts  sUtute  of  1806,  c.  65, 
was  constitutional,  which  authorized  the  lev^  of 
executions  against  manufacturing  corporatione, 
in  certain  cases,  on  the  bodies  and  property  of  the 
individual  members.  But  it  did  not  authorize  the 
extent  of  such  execution  on  the  land  of  a  member 
who  died  before  the  suit  was  brought.  Child  ▼• 
C(^,  17  Mass.  64. 

84.  As  that  statute  did  not,  by  itself,  render  the 
estate  of  a  deceased  member  liable  for  the  corpo- 
rate debts,  his  administrator  cannot  be  allowed,  in 
a  probate  account,  for  money  paid  to  make  up  • 
deficit,  where  the  corporate  funds,  on  closing  the 
concerns  of  the  coirporationy  are  found  insu^ient 
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lo  pay  rach  debts.  Bipley  y.  Samptonf  10  Piek. 
871. 

86.  Under  that  statute,  no  action  can  be  main- 
tained against  a  stockhoMer,  or  his  administrator, 
to  recover  assessments ',  and  therefore  the  corpo- 
ration cannot  set  off  a  claim  for  unpaid  assess- 
ments, in  an  action  bronght  against  them  for  a 
debt  due  to  a  stockholder.  Cutler  v.  Middlesex 
Factory  Company,  14  Pick.  483.  Se$  also  14  Mass. 
286. 

86.  The  execution  which  might  have  been  served 
on  the  members*  property,  &c.,  must  have  been 
the  same  on  which  the  officer  made  demand  upon 
the  officers  of  the  corporation.  A  demand  on  the 
execution  first  issued  did  not  authorize  an  arrest 
or  levy  upon  an  alias.  Ldand  v.  Marsh,  16  Mass. 
889. 

S7.  A  fraudulent  transfer  of  shares,  by  a  mem- 
ber of  such  corporation,  with  intent  to  avoid  his 
personal  liability,  leaves  him  still  liable.  Marey  y. 
Clmrk,  17  Mass.  330. 

Sd.  A  member  who  voluntarilj  pays  a  company 
debt  for  which  the  members  are,  by  statutes,  per- 
sonally Ifllble,  has  no  claim,  under  those  statutes, 
on  the  other  members  for  contribution.  Andrews 
▼.  Cattender,  13  Pick.  484.  But  where  the  mem- 
bers agree,  in  writing,  to  reimburse  to  each  other 
such  sums  as  they  may  respectively  be  obliged  to 
pay,  in  consequence  of  indorsing  tne  notes  of  the 
corporation,  they  have  a  remedy  for  contribution, 
on  such  agreement,  ib.  • 

89.  The  liability  of  meRA>er8  for  the  corporate 
debts  is,  by  the  statutes,  several,  and  not  joint) 
and  in  the  nature  of  a  guaranty,  and  differs  from 
the  common  law  obligation  of  a  contract  deemed 
to  have  been  made  by  them.  Per  Parker,  C.  J. 
JPrott  V.  Bacon,  10  Pick.  127. 

90.  Disputes  between  members  of  manufactur- 
ing corporations  are  not  within  the  equity  juris- 
diction given  to  the  supreme  court  oy  statute 
1823,  c.  140,  §2.  Russell  v.  MLeUan,  14  Pick. 
63.    Pratt  v.  Bacon,  10  Pick.  183. 

91.  Under  the  New  York  statute  of  March  29, 
1811,  if  a  manufacturing  company  ceases  to  act, 
and  M  without  funds,  it  is  to  be  considered  as  dis- 
solved, and  its  creditors  have  a  remedy  a^rainst 
individual  stockholders.  Briggs  v.  Pemuman, 
8  Cow.  387.    1  Hopk.  301. 

92.  It  Is  not  necessary  that  there  should  be  a 
fndgment  of  ouster  or  dissolution,  before  a  cred- 
itor can  maintain  a  suit  a^inst  the  stockholders. 
Ok.    Slee  V.  Bloom,  19  Johns.  456.    See  Contri- 

BUTIOH,  I. 

93.  On  the  dissolution  of  such  corporation,  the 
persons  then  composing  the  company  are  individu- 
ally responsible  for  its  debts,  to  tne  extent  of  their 
lespective  shares  or  stock,  and  no  further.  8  Cow. 
898.    20  Johns.  669.    19  Johns.  456. 

94.  A  note  given  to  a  corporation  for  stock  is 
▼alid  in  the  hands  of  an  indorsee  without  notice, 
though  a  statute  forbids  the  receiving  of  a  note  or 
other  evidence  of  debt  in  payment  of  any  instal- 
ment actually  called  in  and  required  to  be  paid,  if 
it  be  not  shown  affirmatively  that  the  note  was 
given  for  stock  called  in,  Ami.  WiUmarth  r,  Craw- 
ford, 10  Vf  end.  M\. 

95.  Afler  a  corporation  has  been  organized  in 
fact,  and  done  bnsiness  for  several  years  as  a  body 
corporate,  a  member  thereof,  who  is  sued  for  the 
amount  of  his  original  subscription,  cannot  object 
that  the  corporation  was  not  at  first  duly  organized. 
Chester  Glass  Company  v.  Dewey,  16  Mass.  94. 

96.  Nor  can  a  member,  when  sued  for  goods 
purchased  at  a  store  set  up  by  the  corporation  for 
the  sale  of  merchandise  |^neraUy,  object  that  the 
corporation  was  prohibited  by  law  to  carry  on 
•uch  trade,  ib, 

97.  If  indiyidnals,  who  IntBod  to  bo  incorpoitted 


ibr  the  purpose  of  creating  a  water  power,  cause 
surveys  to  be  made  of  the  power  which  can  be 
created,  and  thereupon  represent  it  to  be  greater 
than  it  is,  but  without  aesign  to  deceive,  those 
who  subscribe  for  stock,  relying  on  such  repre- 
sentation, and  agree  to  pay  assessments,  cannot 
avoid  their  agreement  on  the  ground  of  the  mis- 
take. Salem  Mill  Dam  Corporation  v.  Ropes. 
9  Pick.  187. 

98.  In  a  suit  to  recover  an  assessment  laid  for 
the  ^neral  objects  of  a  corporation  whose  charter 
requires  that  the  stock  be  divided  into  a  certain 
nuinber  of  shares,  the  corporation  must  show  that 
all  the  shares  were  taken  op  before  the  assessment 
was  laid ;  and  if  any  subscription  were  conditional, 
it  must  be  shown  that  the  condition  was  fulfillea 
or  waved.  Central  Turnpike  Corpefration  t.  Vaten- 
tine,  10  Pick.  142.  Salem  Mill  Dam  Corporation 
Y.  Ropes,  6  Pick.  2S.    9  Pick.  187. 

99.  If  all  the  shares  are  taken  up  by  solvent 
subscribers,  and  some  of  them,  whether  before  or 
after  the  corporate  powers  are  exercised,  become 
unexpectedly  insolvent,  the  corporation  may  never- 
theless lay  assessments,  and  the  subscribers  may  be 
compelled  to  pay  them.    9  Pick.  187. 

100.  In  New  Jersey,  a  subscriber  for  shares  in  a 
turnpike  company  cannot  abandon  them,  unless 
expressly  empowered  so  to  do  by  the  incorporating 
act.     Bordentoion   Turnpike  Company  v.  Imlay^ 
'1  South.  285. 

101.  Where  notice  is  directed  to  be  given  of  the 
time  and  place  for  receiving  subscriptions  for  stock 
in  an  incorporated  company,  tlie  object  is  to  prevent 
a  monopoly  of  the  stoca,  and  the  want  of  the  notice 
is  no  defence  to  one  who  does  subscribe.  Hagero- 
town  Turnpike  v.  Creeger,  5  Har.  &  J.  122.  See 
also  Union  Turnpike  Company  v.  Jsnkins,  X 
Oaines,  381. 

102.  A  purchase  of  all  the  corporate  stock,  by 
two  persons  jointly,  does  not  render  them  J^inl 
tenants,  tenants  in  common,  nor  partners,  'rhey 
become,  or  remain,  corporators.  Russell  v.  M*LeU 
Ian,  14  Pick.  63. 

103.  The  members  of  a  corporation,  made  by 
statute  individually  liable  as  carriers  at  common 
law,  are  responsible  to  the  same  extent,  and  in  the 
same  manner,  as  if  there  were  no  act  of  incorpo- 
ration. Ellens  V.  Sewall,  2  Wend.  327.  See 
Bailment,  IV.  (  d.) 

104.  Where  corporators  are  made  personally 
liable  by  charter  for  debts  contracted,  **  during  the 
time  they  hold  stock,"  those,  who  are  members  at 
the  date  of  a  note  given  for  a  preexisting  debt,  are 
liable,  and  not  those  who  may  have  been  stock- 
holders when  the  original  debt  was  contracted. 
CasdemiOn  v.  Holmes,  4  J.  J.  Marsh.  1. 

105.  If  one  subscribes  for  stock,  in  the  name  of 
minors,  for  the  purpose  of  avoiding  personal  re- 
sponsibility if  the  corporation  shoulo  become  insol- 
vent, and  receives  the  benefit  of  the  stock,  he  will 
be  liable  for  the  corporate  debts,  ib,  Roman  v. 
Fry,  5  J.  J.  Marsh.  634. 

106.  Where  a  party  recovers  Judgment  against 
a  corporation,  or  some  of  its  members,  afler  it  is 
dissolved,  and  such  party  dies,  and  some  of  the 
members  are  non-residents,  if  there  be  any  ef- 
fects of  the  corporation  in  the  state,  or  any  debts 
due  to  such  non-resident  members,  by  residents  in 
the  state,  a  court  of  equitv  may  revive  the  judg- 
ment, and  subject  the  emcts,  dte.  But  if  there 
be  no  effects  within  the  jurisdiction^  the  non- 
residents cannot  be  reached.  De  Wolf  v.  MaUetty 
3  Dana,  218. 

107.  A  judgment,  execution,  and  return  of  no 
property,  in  a  suit  against  a  corporation,  is  su|S- 
cient  ground  fbr  proceeding,  in  Kentacky,  against 
the  stockholders  personally.  Bank  of  UnUed  SltUs 
V.  Dallam,  4  Dana,  574. 
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106.  WhereaolMrter  renders  ■iockliolderaHable 
individually  for  all  debts  oontraeted  by  the  com- 
pany  to  the  nominal  amount  of  stock  held  by  them 
respectively,  one  who  subscribes  for  a  certain  num- 
ber of  shares  is  liable  for  the  company  debts  to  the 
nominal  amount  of  those  shares,  though  he  has 
paid  no  part  of  his  subscription,  nor  done  any  act 
as  a  stockholder.  Sptar  ▼.  Crattford,  14  Wend. 
20. 

100.  Where  an  act  of  incorporation  provided 
"  that  the  persons  and  property  of  the  members  of 
the  corporation  should  at  all  times  be  liable  for  all 
debts  due  by  said  corpontion/*  it  was  held  that 
the  members  were  liable  in  an  original  manner,  as 
if  no  incorporation  existed,  and  therefore  no  sdre 
facias  could  be  maintained  against  them  on  a  judg- 
meht  against  the  corporation.  Soutkmayd  t.  RusSf 
3  Conn.  52. 

110.  Though  trustees  or  agents  of  a  manufac- 
turing corporation  are  not  vSe  trustees  or  agents 
of  the  individual  stockholders^  yet  they  may  bind 
the  individuals,  to  the  extent  of  their  respective 
shares,  in  case  6f  a  dissolution  of  the  corporation 
nnder  the  New  York  laws.  Stte  v.  Bloemf  20 
Johns.  669. 


V    Meetings  and  EUctums;  (fffUers  and  their 
Fatoers  and  LiaH&ties. 

111.  To  render  valid  the  vote  of  a  private  cor- 
poration, the  meeting  at  which  it  was  passed  most 
be  warned  in  the  mode  prescribed  by  the  charter, 
or  the  bv-laws,  or,  if  there  be  no  mode  so  pre- 
scribed, by  personal  notice  to  the  members.  Slaw 
▼.  ^yj^ij  Conn.  214. 

1 12.  Where  the  charter  of  a  corporation  required 
tbat  two  thirds  should  be  assembled  for  the  trans- 
action of  business,  and  it  appeared  from  the  min- 
utes, that  "after  due  invitation,  the  corporators 
met,"  it  was  held  that  this  was  sufficient  to  nrove 
a  meeting  of  two  thirds,  as  the  oastom  haa  not 
been  to  mention  the  names  or  number  of  those 

S resent      CommtmwtaUh   v.    ffoelper^   3    8.  dit 
L.  20. 

113.  A  meeting  of  the  directors  of  a  bank  in 
New  Haven,  calfed  by  the  cashier,  by  direction 
of  the  president,  who  was  then  in  New  York,  by 
personal  notice  tcrthe  directors  in  New  Haven, 
without  specifying,  in  such  notice,  the  object  of 
the  meeting,  was  neld  to  be  a  le^ral  meeting  for 
the  transaction  of  ordinary  business.  Savings 
Bank  v.  Davis,  8  Conn.  191. 

114.  The  mere  circumstance  that  improper  votes 
are  received  at  a  corporate  election,  wiU  not  vitiate 
it  It  must  be  shown  that  a  sufficient  number  of 
such  votes  were  received  for  the  socoessfol  ticket 
to  reduce  it  to  a  minority,  if  they  had  been  reject- 
ed.    Ez  parte  Mwrphy,  7  Cow.  153. 

115.  Inspectors  of  a  corporate  election  may  be 
candidates  at  such  election.  Exports  WHeocks.  7 
Cow.  402. 

116.  The  omission  to  swear  a  clerk  into  office, 
as  is  required  by  a  by-law,— no  statute  requiring 
him  to  be  sworn,  —  is  no  defence  to  a  suit  against 
the  corporation  by  one  who  claims  to  be  member. 
HastiMS  V.   Blue  HtU  Tun^nke  Corporation^  9 

117.  Where  an  act  of  incorporation  provides 
that  there  shall  be  « three  directors^'*  out  of  whom 
*<  a  president  shall  be  chosen,"  it  is  sufficient  if 
the  president  be  elected  by  a  legally  eonstttuted 
meeting,  and  at  the  same  time  with  the  other 
directors,  without  having  been  previously  ap- 
pointed a  direetor.  Ctaru  v.  MJtudl  Assurance 
Society,  4  H.  dt  M.  315. 

118.  Though  the  officers  of  a  corporation  are 
requited  by  its  charter,  or  by  its  by-laws,  to  be 
elected  yearly,  yet  they  may  aontinue  in  office 


until  otiiers  are  dnly  ehosea.  tft.  People  r.  Am* 
keif  9  Johns.  147.  MCaU  v.  Byram  Manufaetnnag 
Company,  6  Conn.  428.     ffeir  v.  Busk,  4  Litt  4^. 

119.  Trustees  de  facto,  though  elected  irrego* 
larly,  are  in,  colore  ojficii,  and  their  proceedings 
are  vulid,  till  they  are  ousted  by  judgment  Fcr- 
non  Society  T.HOU',  6  Cow.  2d,  AU  Saints  Cknrek 
V.  Lovett,  1  Hall,  191. 

120.  But  it  seems  that  this  rule  applies  only  to 
third  persons,  and  not  to  proceedings  directed  to 
the  vacating  of  an  election  conducted  by  officers 
not  duly  appointed.  Ez  parte  WiUocks^  7  Cow. 
402. 

121.  The  New  York  statute,  which  authorises 
the  supreme  court,  on  motion,  to  set  aside  a  cor- 
porate election,  and  make  such  order  and  give 
such  relief  as  n^ht  and  justice  may  require,  does 
not  empower  the  court  to  establish  an  election 
illegally  .conducted,  even  though  the  objectioB 
be  merely  technical,  and  though  the  result  be  sat- 
nfactory  to  a  majority  of  the  legal  voters,  ik. 

122.  Notice  of  a  motion,  under  that  statute 
which  draws  in  question  the.  election  of  directon, 
is  sufficient,  if  served  on  the  directors  ii^ose  elec- 
tion is  questioned.  It  need  not  be  served  on  the 
president  nor  on  the  directors  whose  election  is 
not  questioned,  nor  on  the  persons  whose  right  to 
vote  is  denied.    Ex  parte  Holmes,  5  Cow.  42(S. 

123.  Counsel  on  both  sides,  who  appear  on  such 
motion,  will  be  deemed,  prima  fade,  to  be  author- 
ized to  appgpir.  But  any  person,  named  as  a 
relator,  may  move  to  iMive  his  name  struck  from 
the  proceeding,  if  he  did  not  authoriie  the  appli- 
cation. ib» 

124.  Wheie  a  director  renders  extra  aervioea 
for  the  corporation,  and  presents  no  account,  and 
makes  no  claim  for  compensation,  during  eight 
years  thereafter,  and  continues  director  during 
that  time,  he  cannot  recover  on  an  implied  prom* 
ise  to  pay.  Utiea  Insurance  Company  v.  bloods 
good,  4  Wend.  652. 

125.  Where  a  statute  authorizes  a  select  body, 
viz.,  directors  of  a  corporation,  to  make  by-laws, 
a  majority  of  that  body,  at  least,  is  neoeflsair  to 
constitute  a  quorum.  Ex  parte  WHeocks,  7  Cow. 
402. 

126.  A  statute  which  declares  that  at  all  rego* 
lar  meetings  of  the  directors,  a  maiority  of  those 
present,  shall  be  competent  to  decide  on  all  busi- 
ness, does  not  authorize  a  minority  to  act  A 
majority  is  necessary  to  constitute  a  regular  meet- 
ing, ib. 

127.  Where  a  charter,  or  other  statute,  positiveiy 
requires  that  a  certain  number  of  persons  shall  w 
present  at  the  consummation  of  an  act,  the  act  is 
not  valid,  though  it  be  begun  while  all  are  present, 
if  one  of  the  persons  depart,  though  wrongfully,  be- 
fore it  is  consummated.  Ex  parte  Rogers,  7  Cow. 
526.  530,  note. 

128.  All  the  integnd  parts  of  a  corporation 
necessary  to  do  an  act  must  remain  present  till 
the  act  is  consummated,  ib, 

129.  An  agent  of  a  corporation,  who  is  neither 
president,  chief  officer,  cashier,  treasurer,  nor  seo* 
retainrt  cannot,  under  the  Pennsylvania  statute  of 
22d  March,  1817,-enter  an  appeal  from  an  award 
of  arbitrators,  though  authorized  so  to  do  by  the 
directors.  Washington  Company  v.  CuUen^  8  & 
&  R.  517. 

130.  Where  the  directors  of  a.  corporation  have 
power  to  bind  it  bv  their  eontracts,  a  majority  of 
the  directors  may  do  it  Cram  v.  Bangor  House^ 
3  Fairf.  354. 

131.  If  the  officers,  whose  appropriate  business 
it  is  to  make  loans  for  a  corporation,  make  unlaw- 
ful loans,  the  corporation  is  bound  by  their  acts. 
L{fe  and  Fire  Insurance  Comvany  v  Mechanic  Fire 
Insurance  Con^any,  7  Wena.  31. 
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I  A  ^sident  of  a  eoir)»onitii»tt  cannot  borrow 
ttonej  in  its  name,  and  pledge  its  reifionsibilitj, 
unless  authorized  b^  its  charter,  or  by  a  by-law  or 
**  resolution  of  the  directors,  ib. 

IJS,  A  note  by  which  A,  as  president  of  a  cor- 
poration, promises  to  pay  mone^,  is  not  the  note 
of  the  company  I  but  of  himself  alone.  Barker  ▼. 
Meehanie  Fire  insurance  Company,  3  Wend.  94. 
See  1  Cow.  513. 

134.  A  deed,  describing  the  rraators  as  'a  cor- 
poration, executed  by  the  presioent  thereof,  in  his 
own  name,  and  under  his  own  seal,  does  not  pass 
the  title  from  the  corporation.  Hatch  ▼.  Barr,  1 
Ham.  390. 

13.5.  The  directors  of  a  corporation,  against 
which  indgment  of  ouster  has  been  pronounced, 
are  inaividoally  answerable  for  the  costs  of  the 
proceeding,  though  they  had  no  direct  ajvency  in 
defending  the  suit.  People  t.  BailoUf  13  Wend. 
277. 

136.  The  directors  of  a  moneyed  institution  are 
responsible,  in  an  action  upon  the  ease,  ibr  im- 
properly obtaining  and  disposing  of  its  funds  or 
other  property.  Franklin  Fire  Insurance  Company 
T.  JeMnSy  3  Wend.  130. 

137.  They  are  liable  sererally,  and  not  jointly, 
as  directors,  unless  the  act  complained  of  be  done 
by  a  majority  of  the  board  of  directors,  when  by 
the  charter  a  majority  only  is  competent  to  trans- 
act business,  ib. 

138.  A  declaration,  containing  a  general  oharge, 
that  the  defendants,  as  directors,  lent  the  corporate 
funds  on  security  known  by  them  to  be  insufE- 
cient,  without  specilVing  time,  persons,  or  circum- 
stances, is  bad  on  <&murrer.  So  of  a  declaration 
that  alleges  the  grievance  to  have  been  committed 
in  part  by  want  of  care,  and  in  part  by  cwrnpt  and 
wilful  mismanagement,  ib. 

139.  The  directors  of  a  manufacturing  corpora* 
tion  authorixed  its  agent,  under  the  Massachu- 
setts statute  of  1806,  c.  65,  to  raise  mone^  for  his 
own  use,  on  the  credit  of  the  corporation,  and 
give  therefor  **  a  company  note.*'  Held  that  these 
words  included  a  bill  or  exchange  drawn  by  the 
agent,  in  the  name  of  the  company,  the  dis» 
honor  of  which  would  not  subject  them  to  dam- 
ages. Tripp  V.  Swanxey  Paper  Company,  13  Pick. 
291. 

140.  Where  the  charter  of  snch  corporation  does 
not  restrict  the  directors  as  to  the  place  of  their 
meeting,  they  may  meet  in  another  state,  and 
there  appoint  a  secretary.  M*CaU  v.  Byram  Man- 
ufacturing Company,  6  Conn.  438. 

141.  A  secretary  de  facto  is  within  the  Con- 
necticut statute  which  regulates  the  service  of 
process  on  the  stock  or  incorporated  compa- 
nies. And  it  is  not  a  disqualification  of  such 
secretary  that  be  permanently  resides  in  another 
state,  ib. 

142.  A  general  agent  of  a  corporation  is  not 
authorized  to  transfer  its  real  estate  by  deed,  unless 
be  has  a  special  power  so  to  do.  Stow  v.  Wyse,  7 
Conn.  214. 

143.  If  power  be  given  to  a  corporation,  by  the 
legislature,  to  raise  a  fund  in  addition  to  their 
capital  stock,  by  assessments  on  the  stockholders, 
the  directors  have  no  power  to  la^  assessments  for 
this  purpose  without  authority  from  the  corpora- 
tion. Marlborough  Manufacturing  Company  y. 
Smith Ji  Conn.  579.  See  Middletoum  and  Harris- 
burg  Turftpike  v.  JFatson,  1  Rawle,  330. 

144.  Where  the  law  requires  a  coiporation  to 
appoint  a  clerk,  and  its  records  show  his  appoint- 
ment, but  do  not  show  that  any  fixed  salaij  is 
provided  for  him,  he  may  recover  for  his  services, 
u  assumpsit,  mianCum  valebant.  Waller  y.  Bank  of 
Kentucky,  3  J.  J.  Marsh.  206. 


VI.    In    iohat  manner  Corporations   may   make 

Contracts, 

145.  The  old  doctrine,  that  a  corporation  cap 
contract  only  under  its  corporate  seal,  is  now  re- 
pudiated. Ckesnut  Hill  Turnpike  v.  Rutter,  4  S. 
6l  R.  16.  School  District  in  Rumford  v.  Wood,  13 
Mass.  199.  Bank  of  United  States  v.  Dandridge, 
12  Wheat  64.  Bank  of  Columbia  v.  Patterson,  7 
Cranch,  299.  Mott  v.  Hicks,  1  Cow.  513.  Union 
Bank  v.  Ridgely,  1  Har.  &  Gill,  324.  The  Banks 
v.  Poitiauz,  3  Rand.  136.  Fleckner  v.  Bank  of 
United  States,  8  Wheat.  338.  Dunforth  v.  Scoharie 
Turnpike  Company,  12  Johns.  Wf.  See  Z  J.  J, 
Marsh.  201.  4  Bibb,  17.  1  Matsb.  ;05.  7  J.  J. 
Marsh.  85.    1  Dev.  dc  Bat  306. 

146.  Aggregate  corporations  generally  oontract 
by  the  intervention  or  agents  duly  authorized  by 
a  corporate  vote.  7  Crancb,  299.  Andovor,  ifc. 
Turnpike  Corporation  v.  Hay,  7  Mass.  102.  Hay- 
den  v.  Middlesex  Turnpike  Corporation,  10  Mass. 
397.  Essex  Turnpike  Corporation  v.  Collins^  8  Mass. 
292.  Dunn^.  St.  Andrews  Church,  14  Johns.  118. 
Garvey  v.  Coleock,  1  N.  dt  M.  231.  Union  Bank 
v.  Bidrely,  1  Har.  &  Gill,  324.  Kennedy  v.  Balti-^ 
more  Insurance  Company,  3  Har.  &  J.  367.  Garri- 
son  v.  Combs,  7  J.  J.  Marsh.  85.  Savings  Bank  of 
Jfew  Haven  v.  Davis,  8  Conn.  191.  Legrand  v. 
HvM^den  Sidney  College,  5  Monf.  324. 

147.  A  contract  or  promise  by  a  corporation 
need  not,  howerer,  always  be  macfe  or  proved  by 
express  vote,  but  may  sometimes  be  implied  from 
corporate  acts.  Proprietors  of  Caiuil  Bridge  v. 
Oorddm,  1  Pick.  297.  12  Wheat  72-^74.  17 
Mass.  1.  479.  DunnT.  St.  Andrews  Church,  14 
Johns.  118.    Abbot  y.  Herman,  7  Greenl.  118. 

148.  Thus,  where  the  same  persons  composed 
two  corporations,  and  passed  a  vote,  as  members  of 
one  of  them,  proposing  to  enter  into  a  contract  with 
the  other,  and  the  conditions  of  such  proposal  were 
partially  executed  by  both  corporations,  without 
any  corporate  vote  on  the  subject,  it  was  held  that 
an  acceptance  of  the  proposal  might  be  inferred 
from  such  corporate  acts  only.    1  rick.  297. 

149.  A  contract  or  promise  of  a  corporation  is  * 
implied  by  law,  as  in  the  case  of  individuals,  from 
the  authorized  acts  of  their  agents,  &c.    Kennedy 
V.  Baltimore  Insurance  Company,  3  Har.  ik  f. . 
367.    Baptist  Church  v.  Mulford,  3  Halst.  182. 
Smith  V.  Proprietors,  ffc.  8  Pick.  178. 

150.  If  persons,  assuming  to  act  as  agents  of  a  ' 
corporation,  but  without  legal  authority,  make  a 
contract,  and  the  corporation  receive  the  benefit 
of  it,  and  use  the  property  acquired  under  it,  such 
acts  will  ratify  the  contract  and  render  the  corpo- 
ration liable  thereon.  Episcopal  Charitable  Society 
V.  Episcowd  Church  in  uedham,  1  Pick.  372.  See 
also  Bank  of  Columbia  v*  Patterson,  7  Cranch,299. 
RandaU  v.  Van  Vetchten,  19  Johns.  60. 

151.  A  corporation,  unless  expressly  restrained 
by  its  charter,  may  contract  through  the  agency 
of  a  select  committee  of  its  members.  Berks  and 
Daimkin  Company  v.  Myers,  6  S.  &  R.  16. 

153.  A  contract,  made  by  a  minority  of  a  com- 
mittee appointed  for  that  purpose,  and  not  assented 
to  by  a  majority,  nor  by  the  corporation,  does  not 
bind  the  latter.  TroU  v.  Warren,  2  Fairf.  227. 
See  dso  Beatty  v.  Maine  Insurance  Company,  2 
Johns.  109. 

153.  It  was  held  by  Marshall,  C.  J.,  (contrary 
to  the  opinion  of  the  other  judges,)  that  a  cor- 
poration aggregate  can  neither  speak  nor  act 
otherwise  than  in  writing;  and  that  the  power 
of  the  agents  of  anch  corporation  can  be  created 
and  communicated  by  writing  only.  12  Wheat.  93. 

154.  A  corporation  may  make  an  agent  without 
deed  or  writing.    Perkins  v.  Washington  Insur 
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once  Company,  4  Cow.  645.  Randall  t.  Van  Vetch" 
ten,  19  Johns.  60. 

155.  And  maj  employ  one  of  its  roemben  u 
an  agent ;  and  such  agent  may  be  also  a^ent  for 
the  party  who  contracts  with  the  corporation,  and 
make  the  memorandom  required  by  Uie  statute  of 
frauds  at  a  sale  of  its  property  by  him.  StodiUrt  ▼. 
VestrpqfPort  Tobacco  Parish,  2  Gill  &  Johns.  227. 

J  56.  The  trustees  or  agents  of  a  corporation 
may  contract  under  the  corporate  seal  for  payment 
of  money  in  furtherance  of  the  business  of  the 
corporation.  They  need  not  sign  their  names  to 
such  contracti  but  their  doinor  so  will  not  vitiate 
the  corporate  act.  Clark  y.  JVooUen  Manufactur- 
ing Company  of  Benton,  15  Wend.  256.  See  also 
M*Dowmgh  r.  Templeman,  1  Har.  &,  J.  156. 

157.  The  effect  of  fixing  the  corporate  seal  to  a 
contract  is  the  same  as  when  an  individual  affixes 
his  seal ;  it  makes  the  instnunent  a  specialty.  15 
Wend.  256. 

158.  The  corporate  seal  affixed  to  a  contract  or 
conveyance  does  not  render  the  instrument  a  cor- 
porate act,  unless  it  is  affixed  by  an  officer  or 
agent  duly  authorized.  Jackson  v.  Campbell,  5 
Wend,  572. 

159.  Where  two  trustees,  being  a  corporation, 
put  their  separate  signatures  to  a  lease,  and  each 
of  them  affixes  the  corporate  seal  to  his  name, 
the  lease  is  well  executed.  Jackson  t.  Walsh,  3 
Johns.  226. 

160.  Though  a  charter  of  an  insurance  company 
requires  that  all  policies  shall  be  signed  by  the 
president,  yet  it  is  not  necessary  that  the  assent 
of  the  company  to  an  assignment  of  a  policy,  by 
which  it  is  agreed  that  any  loss  shall  be  paid  to 
the  assured  or  his  assigns,  should  be  signed  by  the 
president,  in  order  to  bind  the  company.  Jfew 
England  Marine  Insuraneo  Company  y.  if  Wolf,  8 
Pick.  56. 

161.  The  signature  of  the  secretary  to  such  as- 
signment is  prima  facie  evidence  of  an  agreement 
by  the  company ;  and  the  company,  by  acce)>ting 
the  assignee's  guaranty  of  the  premium  note, 
adopts  the  act  of  the  secretary,  assenting,  in  their 
behalf,  to  the  assignment,  t^. 

162.  Corporations,  authorized  by  their  charter 
to  contract  in  a  prescribed  mode,  may  neverthe- 
less, by  practice,  render  themselves  liable  on  in- 
struments executed  in  a  diffi?rent  mode.  WiUce 
V.  Derby  Fishing  Company,  2  Conn.  260.  BtUklty 
y.  Derby  Fishing  Company,  2  Conn.  252. 

VII.  Powers  and  Rights  of  Corporations. 

163.  A  corporation  has  no  power  except  what 
is  given  by  its  incorporating  act,  either  expressly 
or  as  incidental  to  its  existence.  Head  v.  Prom- 
denes  Insurance  Company,  2  Cranch,  127.  Dart- 
mouth College  v.  Woodward,  4  Wheat.  6.')6.  Belts  v. 
Menard,  1  Breese,  Appx.  14.  State  y.  Stebbins,  1 
Stew.  299.  Beaty  v.  Knowler,  4  Pet.  152.  Beatty  y. 
Marine  Insurance  Company,  2  Johns.  109.  People 
y.  Utiea  Insurance  Company,  15  Johns.  358.  2  Cow. 
675.  Fttller  y.  Plainfidd  Academic  School,  6  Conn. 
532.  Gozxler  v .  Corporation  of  GeorgeUnon,  6  Wheat 
597. 

164.  Hence,  where  an  act,  incorporating  an  in- 
surance company,  provided  that  all  policies  and 
other  instruments,  made  and  signed  by  the  presi- 
dent or  any  other  officer  of  the  company,  should 
be  good  and  effectual  to  bind  the  company,  it  was 
held  that  a  contract  to  cancel  a  policy  must  be 
signed  by  the  president,  or  other  officer,  in  order 
to  bind  the  company.  Head  y.  Providence  Insur- 
ance  Company,  2  Cranch,  127.  S.  P.  2  Johns. 
109.  Dawes  v.  J^orth  River  Insurance  Comnanu, 
7  Cow.  462.  "^ 

165.  An  insurance  company,  haying  no  power, 
by  their  iaeorpo^ting  ^Mt,  tM  disMttBt  notes  and 
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being  forbidden  to  carry  on  any  other  trade  or  bna^ 
ness  except  that  of  insurance, and  the  securities,  o<i 
which  they  may  lend  money,  being  mentioned  in 
such  act,  and  not  including  promissory  notes, 
cannot  lend  money  on  such  notes.  And  notes 
taken  by  such  company,  for  money  lent,  are  yoid. 
Ji'ew  York  Firemen  Insurance  Company  v.  £/y.  2 
Cow.  678.  5  Conn.  560.  Same  v.  BenneU,'  5 
Conn.  574. 

166.' But  where  such  company  took  notes  for 
premiums  of  insurance,  and,  when  they  (ell  due, 
took  new  notes  payable  in  four  months,  taking  in- 
terest in  advance,  the  last  notes  were  held  to  be 
valid.  Jfew  York  Firemen  Insurance  Company  v. 
Sturges,  2  Cow.  664. 

See  Banks  aico  Bakkiho,  70.  71. 

167.  The  Connecticut  and  Ohio  statutes  incor- 
porating the  "  proprietors  of  the  half  million  of 
acres,"  &e.,  and  enabling  them  to  purchase  and 
extinguish  the  Indian  title,  to  survey  and  locate 
the  land,  and  make  partition  thereof,  and  to  levy 
taxes  thereon  to'  defray  the  expenses  of  those  pro- 
ceedings, and  all  other  necessary  expenses  of  said 
company,  did  not  authorize  the  corporation  to  tax 
the  Unas  for  the  purpose  of  paying  a  tax  laid 
thereon  by  the  ptate  ot  Ohio.  Beaty  y.  Knowler ^ 
4  Pet.  152. 

168.  A  contract  made  with  a  corporation  for  the 
loan  of  money,  as  well  as  the  security  taken  on 
the  loan,  is  void,  if  the  power  to  loan  money  be 
not  expressly  given,  or  necessarily  incident  to  the 

S)wers  given  to  the  cor^ration  by  its  charter. 
each  y.  Fulton  Bank,  3  Wend.  573. 

169.  A  corporation,  authorized  to  lend  money 
only  on  bond  and  mortgage,  cannot  recover  money 
lent,  unless  a  bond  and  mortgage  be  taken  for  re- 
payment ;  any  other  security,  as  well  as  the  con- 
tract itself,  is  yoid.  Life  and  Fire  Insurance  Co, 
V.  Mechanic  Fire  Insurance  Company,  7  Wend.  31. 
See  also  /forth  River  Insurance  Company  y.  Law* 
rence,  3  Wend.  482.    2  Cow.  678. 

170.  A  company,  authorized  to  take  and  hold 
securities,  bona  fide  pledged  to  them  to  seeuro 
debts  due  to  them,  cannot  lend  money  on  the  hy- 
pothecation of  stock  and  the  taking  of  a  note  as 
collateral  security  for  payment  of  the  loan,  when 
their  act  of  incorporation  prohibits  them  from  dis- 
counting notes.    3  Wend.  482. 

171.  A  corporation  has  from  its  nature  a  ri^ht 
to  purchase  lands,  th6ugh  its  charter  contains  no 
license  for  that  purpose ;  and  the  statutes  of  mort- 
main have  not  changed  the  law,  except  in  case  of 
superstitious  uses.  But  since  those  statutes,  a 
corporation  cannot  retain  lands,  without  a  license ; 
ana  in  Pennsylvania  the  right  vests  in  the  stale. 
Leature  v.  HiUegas,  7  S.  &  R.  320. 

172.  Under  the  mortmain  acta,  which  are  in  force 
in  that  state,  conyeyanoes  to  superstitious  uses  are 
yoid,  and  convejrances  to  corporations  not  super* 
stitious  are  so  far  void  that  Ihey  can  hold  only  till 
the  state  appropriates  the  land  to  itself.  Until 
the  state  does  some  act  to  vest  the  property  in 
itself,  according  to  law,  it  remains  in  the  corpora- 
tion, which  may  conye^  it,  though  the  grantee  will 
hold  it  subject  to  the  right  of  the  state,  t^. 

173.  An  aggregate  corporation  created  for  pious 
and  charitabte  objects,  may  take  and  hold  proper 
ty  as  trustee  for  pious  .uses.  Phillips  Jtcaaemy  y. 
King,  12  Mass.  546.  But  a  corporation  cannot 
be  seized  of  land  in  trust  for  purposes  foreign  to 
its  institution.  Jackson  y.  Hartwell,  8  Johns.  422. 
Nor  acquire  a  freehold  by  disseizin  committed  by 
itself.     Weston  y.  Hunt,  2  Mass.  502. 

174.  Corporations  created  for  specific  objects 
have  no  power  to  take  and  hold  real  estate  for 
purposes  foreign  to  those  objects.  First  Parish  in 
Sutton  V.  Cole,  3  Pick.  232. 

175.  Where  a  corporation  has  a  |^neral  power 
U  purahasa  real  estate,  bat  is  restrained  by  a  ptO' 
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Tito  to  pnrchue  mitf  lor  coiporate  uses,  and  it 
parchaaes  land  at  a  sherifTfi  sale,  the  presumption 
IS,  that  the  purchase  is  within  the  power  conferred^ 
and  the  party  that  denies  it  must  show  the  con- 
trarjr.     Ex  parte  Peru  Iron  Company^  7  Cow.  540. 

176.  A  corporation,  authorized  to  purchase  lands 
necessary  and  convenient  for  prosecuting  its 
works,  and  the  same  to  sell  and  dispose  of  at 
pleasure,  may  mortgage  them  to  secure  its  debts. 
Gardtm  r.  P^esUm^  1  Watts,  385.  S.  P.  5  Wend. 
590. 

177.  But  if  the  mortgage  be  executed,  not  on  a 
charter  day,  or  day  appointed  by  a  by-law,  but  at 
a  special  meeting  convened  without  notice  to  the 
directors,  who  did  not  attend,  it  is  voidable  by  the 
corporation.    1  Watts,  385. 

178.  A  corporation,  by  the  terms  of  its  creation, 
has  the  same  capacity  to  buy  and  sell,  that  an  in- 
dividual has,  who  is  competent  to  make  contracts. 
Reynolds  v.  Commissioners  of  Starksj  5  Ham.  305. 

179.  Though  a  private  corporation  can  convey 
real  estate  only  by  a  sealed  instrument,  yet  one 
holding  under  the  grantee  of  the  corporation,  who 
received  a  conyep^ance  not  under  seal,  cannot 
take  advantage  of  such  defect  of  title.  State  v. 
Senft,  2  Hill,  378. 

180.  In  tracing  the  title  of  real  estate  through 
a  corporation,  it  is  not  sufficient  to  show  a  deed, 
Ac.f  duly  executed  by  a  body  purporting  to  be 
corporate,  but  it  must  be  shown,  in  some  way, 
that  such  body  is  a  corporation  which  can  take 
and  conyey  real  estate.  Lumbard  v.  Aldnck^  6  N. 
Hamp.  269. 

181.  A  corporation  cannot  exercise  the  power 
of  creating  forfeitures,  unless  that  right  be  ex- 
pressly granted.     CoUer  y.  Doty^  5  Ham.  395. 

182.  The  trustees  of  an  academy,  incorporated 
"  to  promote  morality,  &^.,  and  for  the  instruction 
of  youth,*'  &c.,  are  capable  of  procuring  subscrip- 
tions and  taking  notes  to  constitute  a  fund  to 
ibund  an  institution  "for  the  classical  or  aca- 
demical and  collegiate  education  of  indigent  young 
men,  w:ith  a  sole  yiew  to  the  ministry, '  to  be  in- 
corporated with  the  academy.  And  such  trustees 
may  make  a  valid  transfer  of  such  notes  to  a  col- 
lege incorporated  distinct  from  the  academy,  but 
which,  by  its  charter,  was  authorized  to  receive, 
and  required  to  apply,  such  fund  according  to 
the  will  of  the  donors.  Amherst  Academy  y. 
CoMj/s,  6  Pick.  427. 

183.  A  corporation  may  make  any  contract 
within  the  scope  of  its  general  powers,  to  do  an 
act  at  any  place.  Bank  of  Utica  y.  Smedes,  2 
Cow.  662.  And  a  debt  due  to  it  will  be  presumed 
to  have  been  contracted  in  the  lawful  course  of 
business,  until  the  contrary  is  shown.  JVeto  York 
Firemen  Insurance  Company  y.  Purges,  2  Cow. 
664. 

184.  An  insurance  company  may  make  a  yalid 
note ;  and  a  note  giyen  by  them  wfll  be  held  to  be 
yalid,  unless  it  is  shown  not  to  be.  Barker  y. 
Mechanic  Fire  Insurance  Company ^  3  Wend.  94. 

185.  A  corporation  authorized  to  employ  its 
stock  solely  in  advancing  money  upon  goods  and 
selling  them  upon  commission,  may  lawfully  ac- 
cept bills  drawn  on  account  of  future  consign- 
ments or  deposits  of  goods,  and  is  bound  by  its 
agent's  acceptance  of  such  bills.  Munn  y.  Com- 
mission Company  f  15  Johns.  44. 

186.  The  Bank  of  the  State  of  South  Carolina, 
though  wholly  owned  by  the  state,  has  only  the 
same  powers  and  privileges  as  other  corporations, 
and  therefore  can  claim  no  priority  on  the  ground 
that  a  debt  due  to  the  bank  is  a  debt  to  the  state. 
Bank,  ^.  y.  Gibbs,  3  M'Cord,  377. 

187.  A  corporation  cannot  take  adyantage  of  the 
Maryland  insolvent  law.  State  y.  Bank  of  Mary- 
land,  6  Gill  A  Johns.  205. 

188.  But  a  corporation  may  assign  ita  efiecta  for 


the  benefit  of  creditors.  H,  2  Stew.  401.  And 
such  assignment  will  be  good  against  ita  judgment 
creditors,  though  the  charter  provides  that  the 
stockholders  shall  be  individually  answerable  for 
the  corporate  debta.»  Pope  y.  Brandon,  2  Stew.  401. 

189.  Two  or  more  corporations  cannot,  it  seems, 
consolidate  their  funds,  or  form  a  partnership, 
unless  authorized  by  express  grant  or  necessary 
implication.  "Sharon  Canal  Company  y.  Fulton 
Bank,  7  Wend.  412. 

190.  At  common  law,  one  corporation  aggregate 
cannot  be  a  successor  to  another  aggregate  corpo- 
ration.   Per  Parsons,  C.  J.  5  Mass.  554. 

191.  When  a  tax  has  been  legally  assessed  by  a 
corporation,  clothed  with  competent  powers,  the 
proportion  which  each  individual  is  bound  to  pay 
becomes  a  debt  which  may  be  recovered  in  an 
action  at  the  suit  of  the  corporation ;  but  unless 
they  are  expressly  authorized  by  the  charter,  sum- 
mary proceedings  by  distress  and  warrant  of  sale 
to  collect  this  tax,  though  directed  by  a  by-law,  are 
yold;  and  such  by-law  is  no  justification  in  an 
action  of  trespass  Brought  against  the  officer  exe- 
cuting the  process  at  Uie  suit  of  a  person  whose 

foods  have  been  seized.      Bergen  y.    ClarksoUj 
Halst.  352. 


YIIl.  Duties  and  UabUities  of  Corporations, 

192.  Though  it  is  optional  with  members  of  a 
private  corporation  whether  they  will  take  the 
benefit  of  their  charter,  yet  after  they  have  made 
their  election  by  executing  the  powers  granted, 
&c.,  the  duties  and  liabilities  attach,  vhieh  the 
charter  imposes.  Riddle  v .  Provrietors  of  Locks,  4^. 
on  Merrimack  River,  7  Mass.  184.  Goshen  Turnpike 
y.  Sears,  7  Conn.  86.  S.  P.  Commonwealth  y.  rVor- 
cester  Titmpike  Corporation,  3  Pick.  327. 

193.  A  statute  restraining  any  persons  from 
doing  certain  acta,  restrains  corporations.  People 
y.  Imca  Insurance  Compamj,  15  Johns.  358.  And 
corporations  are  liable  to  be  taxed  under  a  statute 
imposing  taxes  on  persons  or  inhabitanta.  ii.  See 
11  Wheat.  392.    2  Gallis.  131. 

194.  Corporations  are  liable  to  indictment  for 
nuisances  caused  by  their  acta  or  omissions,  and  for 
other  ofiences.    See  Nuisance.    Schools.    Wat, 

195.  By  the  common  law,  a  corporation  cannot 
be  impleaded  crinUnaliter  by  ita  artificial  name. 
Commonwealth  y.  Sunfl  Run  Gap  Turnpike  Com- 
pany,  2  Virg.  Cas.  362. 

ld6.  All  contracta  made  by  authorized  agenta 
of  a  corporation,  within  the  legitimate  scope  of  ita 
institution,  bind  the  corporation.  All  parol  con- 
tracta made  by  such  agenta  are  express  promises 
of  the  corporation,  and  all  duties  imposed  on  the 
corporation  by  law,  and  all  benefita  conferred  at  ita 
request,  raise  implied  pronuses,  which  may  be 
enforced  by  action.  Per  Story,  J.  Bank  of  Co- 
lumbia  y.  Patterson,  7  Cranco,  306.  Wyman  y. 
HaUowell  and  Augusta  Banfi,  2  Mason,  31.  14 
Mass.  62.  WaUer  y.  Bank  of  Kentucky,  3  J.  J. 
Marsh.  201.  17  Mass.  29.  10  Mass.  397^  1  Cow. 
513.  16  Mass.  76.  12  Wheat.  40.  Blasnckard  v. 
MaysvUle,  4^.  Turnpike,  1  Dana,  87. 

197.  But  a  corporation  is  not  bound  by  any  acts 
or  engagements  of  ita  a^nta  which  are  not  within 
the  limita  of  the  authority  conferred  on  them.  ib. 
Hartford  Bank  v.  Hart,  8  Day,  493. 

198.  It  is  not  bound  by  a  note  giyen  by  ita  agent 
for  a  debt  contracted  by  ita  members  before  tney 
were  incorporated,  unless  he  had  express  authority 
by  yote.  ffkite  y.  Westport  Cotton  Manufacturing 
Company,  1  Pick.  215. 

199.  Where,  by  ita  charter,  a  corporation  is  re- 
quired to  publish  the  accounta  of  ita  treasurer,  it  is 
liable  for  the  expense  of  such  publication.  Tucker 
y.  TruHees  of  Rochester,  7  Wend.  254. 

200.  A  corpvmtioii  whose  duration  was  not 
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limitecl  by  its  charteri  agreed  with  A,  a  atock- 
holder,  that  daring  the  time  for  which  the  eorpo- 
ratton  wa^  established,  he  should  devote  his  whole 
time  and  skill  to  its  service,  in  carrying  on  the 
business  of  manufacturing,  anji  be  paid  a  yearly 
salary  so  long  as  he  should  perform  such  service, 
and  that,  on  his  death  or  refusal  to  perform  such 
service,  the  corporation  should  be  discharged  from 
its  obligation.  A  commenced  his  services,  under 
this  agreement ;  but  the  business  being  unprofita- 
ble, a  majority  of  the  stockholders,  after  the  lapse 
of  four  years  or  more,  voted  to  dissolve  the  corpo- 
ration. A  was  dismissed  from  his  service,  and  the 
corporate  property  was  transferred  to  trustees,  who 
were  authorized  to  pay  debts  and  distribute  the 
surplus  among  the  stockholders;  and  notice  was 
given  to  the  governor,  &c.,  that  no  further  interest 
was  claimed  in  the  charter.  Held  that  A  was 
released  from  his  obligation  to  serve  the  corpora- 
tion, but  that  he  was  entitled  to  an  indemnity  for 
the  loss  sustained  by  its  refusal  to  emplov  him. 
Revere  v.  Bosttn  Capper  Company ,  15  rick.  351. 
See  PqH,  263. 

IX.    Of  Actions   hy  and  against    Corporations; 
Pleading  and  Evidence. 

201.  A  corporation,  in  New  York,  may  bring  an 
action  before  a  justice  of  the  peace.  MotehJdss  v. 
Trusters,  ^.  7  Johns.  356. 

202.  Two  corporations  may  unite  in  an  action 
of  assumpsit  to  recover  money  deposited  in  a  bank 
in  their  joint  names.  Sharon  Canal  Company  v. 
FuUon  Bank,  7  Wend.  412: 

203.  But  two  corporations,  claiming  lands  as 
tenants  in  common,  cannot  join  in  a  writ  of  entry. 
Rehobotk  and  Seekonk  v.  Hunt,  1  Pick.  228. 

20i.  A  note  given  to  A,  as  trustee  of  a  corpo- 
ration, must  be  sued  in  his  name.  But  contracts 
made  by  a  mere  servant  or  agent  of  a  corporation 
may  be  sued  in  the  name  of  the  corporation.  Bm- 
ney  v.  PlundeWf  5  Verm.  500«  See  Proctor  v.  Web- 
ber y  1  Chin.  371. 

5S05.  Wnere  a  bond  is  given  to  a  committee,  Ac., 
of  a  corporation,  to  be  paid  to  the  corporation  itself, 
the  bond  may  be  sued  in  the  name  of  the  corpora- 
tion ;  and  the  dechuution  may  allege  that  the  Dond 
was  made  to  the  corporation  under  the  description 
of  the  committee,  Ac,  JJfriean  Society  v.  Varick, 
13  Johns.  38.    See  also  1  Pen.  115. 

206.  In  a  suit  by  a  corporation,  a  declaration 
averring  that  the  defendant,  by  his  promissory 
note,  promised  the  corporation,  by  the  name  of  R. 
M.  and  Gompanv,  was  held  good  on  demurrer. 
Medteay  Cotton  Manufactory  v.  Adams,  10  Mass. 
360. 

207.  In  debt  on  a  bond  given  to  a  township  in 
New  Jersey,  it  was  held  that  the  omission  of^the 
county,  in  the  corporate  name  of  the  township 
inserted  in  the  bond,  was  immaterial.  Middletoton 
V.  M'Cormiek,  2  Pen.  500. 

20^.  If,  in  a  contract  with  a  corporation,  its 
name  be  so  given  as  to  distinguish  it  from  other 
corporations,  it  is  sufficient  to  support  an  action  in 
the  true  corporate  name.  Hagerstown  I^tmpilu 
V.  Creeger,  5  Har.  A  J.  122.  S.  P.  Inhabitants  of 
AUoway's  Creek  v.  String,  5  Halst  323.  Berks 
and  Daupkin  Company  v.  Myers,  6  S.  &  R.  16. 

209.  A  corporation  can  sue  only  in  the  name 
and  style  given  to  it  by  law.  Porter  v.  J^eekervis, 
4  Rand.  359.    See  Minat  v.  Curtis,  7  Mass.  444. 

210.  When  justice  requires  it,  a  court  will  take 
notice  of  the  residence  of  the  roembera  of  a  corpo- 
ration, and  if  they  can  individually  sue  in  the 
court  by  right  of  being  citixens.  so  may  the  corpo- 
ration. Lexington  Mans^aeturing  Vompany  v. 
Dorr,  2  Litt.  256. 

211.  Though  a  corporation  aggregate  cannot,  in  I 


its  corporate  capaoiu,  be  a  oitiwn  and  me  in  tlM 
courts  of  the  United  States,  yet  if  H  be  composed 
of  citizens  of  one  state,  it  may  sue  a  eitiaen  of 
another  state,  in  those  courts.  But  the  recofd 
must  show  distinctly  the  necessarjr  facts.  It  m 
not  sufficient  to  aver  that  the  plaintiA  are  a  com- 
pany legally  incorporated  by  the  legialature  of  a 
certain  state,  and  established  at  a  certain  place 
therein.  Hope  Insurance  Company  v.  Boetrdmmn^ 
5  Cranch,  57.  Bank  of  United  States  v.  Deveanx, 
5  Cranch,  61.    See  2  Gallis.  106. 

212.  A  corporation  may  declare  in  its  corporate 
name,  without  setting  forth  its  incorporatingr  acty 
though  it  may  be  a  private  statute.  United  States 
Bank  V.  Hasbns,  1  Johns.  Cas.  132.  Grays  r. 
Turnpike  Company,  4  Rand.  57.  2  Cow.  770.  14 
Johns.  245.  5  Wend.  482.  But  see  3  Conn.  199. 
2  Virg.  Cas.  297.    5  Rand.  326. 

213.  If,  in  a  suit  by  a  corporation,  the  defendant 
plead  the  general  issue,  dx.,  it  is  an  admission  of 
the  corporate  existence  of  the  plaintifis,  and  they 
need  not  prove  it.  Abatsmknt,  12.  Proprietors 
of  Monumoi  Great  Beaek  v.  Rogers,  1  Mass.  159. 
Concord  v.  MIntire,  6  N.  Hamp.  527.  School  Die- 
triu  V.  BlaisdeU,  6  N.  Hamp.  197.  WhittingUm  v. 
Farmers*  Bank,  5  Har.  A  J.  489.  Taylor  v.  Bank 
cf  nUnou,  7  Monr.  584.  Methodist  Episeopal 
Church  V.  City  qf  Cincinnati,  5  Ham.  28^  Coir- 
TRA,  Agnew  V.  Bank  of  Gettysburg,  2  Har.  dk  Gill, 
478.  Jackson  v.  Plumbe,  8  Johns.  378.  Dutchess 
Cotton  Manufactory  v.  Davis,  14  Johns.  245.  Bank 
of  Auburn  v.  Weed,  19  Johns.  303.  Wood  v.  Jefer- 
son  County  Bank,  9  Cow.  205.  Williams  v.  Bank 
of  Michigan,  7  Wend.  540.  Trustees  of  Vernon  v. 
UilU,  6  Cow.  25.  United  States  Bank  v.  Steams, 
15  Wend.  314.  Bankrf  Utica  v.  Snudley,  2  Cow. 
778.  Bill  V.  FourA  Western  Tunqnke  Company, 
14  Johns.  416.  Rargrave  and  Jones  v.  Bank  if 
Blinois,  I  Breese,  84.  86.  Bees  v.  Conoeoeheaque 
Bank,  5  Rand.  326. 

214.  In  those  courts  which  hold  that  under  the 
general  issue,  Ac.,  it  is  not  necessary  to  prove  the 
corporate  existence  of  the  plaintiffs,  an  exception 
is  sometimes  made  in  cases  of  foreign  corporations. 
School  District  v.  Blaisdell,  6  N.  Hamp.  196.  Lord 
V.  BigeUne,  8  Verm.  445.  Society,  4^.  v.  Young, 
2  N.  Hamp.  310. 

215.  In  an  action  by  a  turnpike  company,  the 
appointment  of  inspectora  by  the  governor,  and 
the  certificate  of  the  inspectora  that  the  roaa  was 
completed,  and  that  gates  were  erected,  are  not 
sufficient  evidence  of  the  existence  of  the  corpora- 
tion. Bill  V.  Fourth  Western  Turnpike  Compemy, 
14  Johns.  416. 

216.  The  seal  of  a  private  corporation  is  not  evi- 
dence of  its  own  autbenticily,  but  must  be  proved. 
Jackson  V.  Pratt,  10  Johns.  &l.  Den  v.  Vreelandt, 
2  Halst  352.  Foster  v.  Shaw,  7  S.  db  R.  163. 
Leaxure  v.  Hillegas,  7  S.  db  R.  318.  But  the  affix- 
ing of  the  seal  need  not  be  proved  by  a  witness 
who  saw  it  done.  7  S.  dk  R.  163.  318.  Darnell 
V.  Dickens,  4  Terg.  7. 

217.  A  copy  of  an  act  of  incorporation  is  duly  an 
thenticated  oy  affixing  thereto  the  seal  of  the  state, 
without  other  proof.    State  v.  Csrr,  5  N.  Hamp. 
367.    United  States  v.  Johns,  4  Dall.  416.    1  Wash. 
C.  C.  363. 

218.  The  existence  of  a  corporation  may  be 
proved  by  an  exemplification  (or  an  admission) 
of  tlie  act  of  incorporation,  and  acts  of  user  uoder 
it;  and  the  acts  and  admissions  of  a  party,  such  as 
acting  as  president  of  the  corporation,  and  giving 
a  note  to  it  in  its  corporate  name,  is  prima  facu 
evidence  of  user,  WidUams  v.  Bank  of  Michigan, 
7  Wend.  540.  5  Wend.  478.  Utica  Insurance 
Company  v.  TUlman,  1  Wend.  555.  Searsburgh 
Turnpike  Company  v.  Cutler,  6  Verm.  315.  5  fi 
Hamp.  367. 
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919.  When  the  charter  is  a  public  act,  which 
eourta  are  Iwund  to  notice  ex  ojfieio,  it  is  not  necea- 
■ary  to  ffiTe  it  in  evidence  to  proye  the  corporap 
tion.  Jgnao  y.  Bank  of  Gethtstntrg^  2  Har.  & 
Gill,  478.  SuaUoU  Johna.  245.  10  Maia.  02. 
5  Rand.  396. 

2!i20.  Where  a  mortgage,  or  other  inatrvment,  ia 
giTen  to  a  corporation,  as  roch,  the  party  thereby 
admits  the  corporate  existence  <^  the  mortgagee, 
4hrc.,  and  no  further  proof  thereof  ia  necessary,  tall 
anch  proof  is  contradicted.    Dtn  ▼.  Van  HoMtem^ 

5  Hakt  270. 

221.  Bat  in  a  contract  made  with  a  joint  atock 
company,  the  mere  deaignation  of  it  by  a  name, 
which  is  appropriate  to  a  corporate  body,  does  not 
dispense  with  proof  that  the  company  is  a  body 
corporate,  unless  it  be  distinctly  stated  that  the 
company  ia  an  incorporated  company.  WiUiams 
T.  Bank  rf  MUhifon,  7  Wend.  540.  WeUund  Ok- 
mal  Company  v.  Hatkavpay;  8  Wend.  480 — deny- 
mg  a  dictum  oi  Thompson,  C.  J.  in  14  Johns.  2&. 
See  also  IS  Wend.  316. 

2^.  It  seems,  howeyer,  after  a  judgment  in  ft- 
war  <^  such  company,  that  in  an  action  on  such 
judgment,  or  in  a  suit  on  the  recognizance  of  bail, 
either  in  the  original  action  or  in  error,  the  de- 
fendant would  be  estopped  to  deny  the  existence 
of  the  corporation.    7  Wend.  540. 

223.  Indorsing  a  bill  of  exchange  to  a  bank  doea 
not  admit  that  Uie  bank  is  a  corporation,    /far- 

Save  and  Jonu  ▼.  Bank  qf  Mimna^   1  Breese, 

224.  In  CongTsgatumal  Society  in  Troy  v.  Perry^ 

6  N.  Hamp.  164,  it  was  decided  that  he,  who  givea 
a  note  to  a  corporation  by  its  corporate  name^  shall 
not  be  permitted  to  deny  that  the  corporation  is 
dolj  organized.  8.  P.  All  Saints  Ckurdk  ▼.  Loaett. 
1  Hall,  191.  Jokn  w.  Farmers'  and  Meekames^ 
Bank  of  Indiana^  2  Blackf.  367. 

225.  A  defendant,  sued  by  a  corporation,  can- 
not ahow  in  defence,  that  the  plaintiffs'  charter 
was  obtained  by  fraud.  Bear  Camp  River  Com- 
many  ▼.  IVoodman^  2  Greenl.  404.  Charles  Rieer 
BrUge  T.  Warren  Bridge,  7  Pick.  371.  S.  P.  1 
HaU,  198. 

220.  Nor  that  the  plaintiffs  have  forfeited  their 
CMporate  rights  by  misuser  or  non-user.  Adyan- 
tftge  can  be  taken  of  the  forfeiture  only  on  a  pro- 
cess in  behalf  of  the  state;  and  till  it  is  judicially 
declared  in  this  form,  individuals  cannot  avail 
themselves  of  it.  femon  Society  v.  HUlSf  6  Cow. 
2S.  Lehigk  Bridge  Company  v.  Lehigk  Coal,  ^. 
Company,  4  Rawie,  9.  16  Mass.  102.  M  Saints 
Churck  V.  LoveU,  1  Hall,  198.  2  Blackf.  367. 
StfUfi  of  Vermont  v.  Society,  ^.  Paine,  652.  8 
€kreenl.  372.    See  Post,  X. 

227.  Nor  that  the  corporation  has  not  been  duly 
organized,  and  its  officers  legally  chosen,  &c.  1 
Hall,  191.  See  also  State  v.  Carr,  5  N.  Hannp. 
367.    Common  Lands  and  General  Fields,  17. 

22d.  In  August,  1818,  A  agreed  in  writing  with 
a  corporation  to  build  a  bridge  for  them,  and  fur- 
nish aU  materials  for  it,  and  make  a  draw,  as  part 
of  the  bridge*,  for  the  passing  of  vessels.  In  De- 
cember, 1818,  another  agreement  was  made,  in 
which  A,  after  recitinj^  the  former  agreement,  and 
that  he  had  completea  the  bridge,  exoept  that  the 
draw  was  not  done  as  had  been  agreed,  promised 
to  finish  it,  according  to  the  first  agreement,  by 
the  first  of  May,  1819.  In  an  action  dv  the  corpo- 
ration, on  this  last  agreement,  A  pleaded  perform- 
ance, and  offered  to  prove  that  oefore  and  after 
December,  1818,  the  directora  of  the  company 
superintended  the  work  upon  the  draw,  and  that 
he  conformed  to  such  directions.  Held  that  so 
much  of  the  evidence,  as  related  to  what  took 
place  before  December,  was  admissible  to  establish 
the  point  in  issue ;  but  that  the  declarations  of  a 
VOL.  I. '  7i5 


director  that  the  corporation  must  furnish  the  iron 
for  the  draWj  were  inadmissible  as  evidence  for  A, 
they  not  being  pertinent  to  the  issue,  and  being 
contrary  to  the  written  agreement,  and  the  directs 
ors  having  no  authority  to  give  a  construction  to 
that  agseement.  Hartford  Bridge  Company  v. 
Granger,  4  Conn.  142. 

239.  Where  a  company  waa  incorporated  for  the 
purpose  of  removing  f^om  a  rivex  all  obstructions 
to  the  free  passage  of  logs,  Sec.,  and  were  author- 
ized to  demand  toll  of  the  owners  of  Ion,  dec, 
freely  passing  down  the  river,  it  was  held,  in  an 
action  to  recover  tolls  for  logs  that  passed  the  river 
freely,  that  the  defendant  could  not  show  that  the 
corporation  had  not  removed  the  obstructions, 
though  the  act  of  incorporation  was  to  be  void  ii 
they  should  not  be  removed  in  one  vear,  and 
though  more  than  a  year  had  eUpaed  oefore  the 
action  was  broueht.  Bear  Camp  Biver  Company 
Y.  Woodman,  2  greenl.  404. 

SmO.  Though  a  corporation  may  have  forfeited 
its  charter  bjr  mismanagement,  in  ffoing  into  oper- 
ation before  it  has  done  what  ita  cnarter  requires, 
&4i.,  yet  its  debtors,  Sui.,  cannot  absolve  them- 
selves from  responsibili^  by  alleging  the  fact  of 
forfeiture.  Hughes  v.  Bank  of  Somerset,  5  Litt. 
47.  See  also  Searsburgh  Ikampike  Company  ▼. 
Cutler,  6  Verm.  315. 

231.  So,  where  individuals  are  incorporated 
upon  performance  of  certain  acta,  a  person,  who 
contracts  with  tham  by  their  oorporate  name,  can- 
not, in  an  action  against  him  on  the  contract,  deny 
the  performance  by  them  of  the  acts  necessarr  to 
give  them  a  corporate  existence.  HanUranck  v. 
Bmk  of  EdMoardstdUe,  2  Mia.  169.  &  P.  3  Hawks, 
520. 

232.  And  where  by  a  charter  commissioners  are 
directed  U>  ascertain  the  performanoe  of  a  condition 
precedent  to  incorporation,  and  they  declare  it, 
though  falsely,  to  have  been  perfotmed,  it  ahall  be 
deemed  true  until  the  sovereign  power  interposes. 
A  wrong-doer,  sued  by  the  corporation,  cannot 
show  the  falsity  of  auch  declaration.  Tar  Riser 
Jfavigation  Company  v.  JYsoZ,  3  Hawks,  620. 

SE33.  Where  a  eharter  ia  obMlned  bv  fictitious 
subscriptions  for  part  of  the  steirit,  and  a  firaud  is 
practised  on  a  real  subscriber,  by  which  he  aufiers^ 
or  may  suffisr  an  injury,  he  cadoot  maintain  ait 
action  against  the  corporation  to  recover  the 
amount  of  his  subscription.  And  where  such 
subscriber  accepts  the  charter,  and*  by  his  own 
act  puts  it  into  operation,  he  cannot  avail  himself, 
as  a  defenoe  to  an  action  to  recover  bia  subscrip- 
tion, of  the  feet  that  part  of  the  atock  was  ficti- 
tious. Centre,  fye.  Turnpike  Road  Company  v. 
MConalm,  16  S.  &  R.  140.    See  Post,  X. 

S^.  llie  plea  of  nil/  tid  corporation  to  an  action 
brought  by  a  eorporate  body  amounts  to  the  gen- 
eral issue,  and  is  bad  on  special  demurrer.  Bank 
of  Auburn  v.  Weed,  19  Johns.  300*^  overrulinff  18 
Johns.  137.  Farmers^  and  Mechanics*  Bank  v. 
Ravner,2  Hall,  195. 

S»5.  If  such  plea  be  answered,  the  replication 
must  set  forth  specially  how  the  plaintins  are  a 
corporation,  if  their  incorporating  act  requirea  cer^ 
tain  things  to  be  done  oelbre  thev  can  become 
such.  Bank  of  Mbum  r  dikin,  18  Johns.  137. 
See  17  Wend.  443. 

236.  The  books  of  a  corporation  are  evidence 
against  itself,  and  between  its  members,  but  not  in 
its  favor,  in  a  suit  against  it  by  a  stranger.  Mayor, 
4re.  of  Tuscaloosa  v.  Wright,  2  Porter,  230.  See 
alsoiB.&B,.2d.    2Teatc8, 120. 

237.  To  prove  the  acta  of  a  corporation,  ita  books 
are  the  best  evidence,  and  ought  to  be  admitted,  on 
proper  authentication,  whenever  thoae  acts  are  to 
be  proved,  (heings  v.  Speed,  5  Wheat  424.  See 
^  10  Johns  154.    3  Johns.  226. 
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^  S38.  That  eorporations  may  be  sued  in  aflsump- 
lit  —  See  AssoMFsiT,  89. 

339.  In  Mew  York,  an  action  of  aflsumpsit 
a^nat  a  corporation  muat  be  commeuced  by  anm- 
mons,  and  not  by  attachment.  Lynch  v.  Mechanics* 
Bank,  13  Johns.  1S7.  See  also  Bank  v.  Vanhomef 
1  South.  362.     StaU  Bank  v.  State,  1  Blackf.  273. 

240.  Where  the  agents  of  a  corporation  entered 
into  a  contract  with  the  plaintiff  under  their  pri- 
vate seals,  it  was  held  that  an  action  of  assumpsit 
would  lie  against  the  corporation ;  for,  the  contract 
not  being  under  their  corporation  seal,  covenant 
would  not  lie  against  them,  and  the  doctrine  of 
merger  does  not  apply.  RandaU  ▼.  Van  Vechten, 
19  Johns.  60. 

241.  In  New  Jersey  and  New  York,  a  corpora- 
tion cannot  be  sued  before  a  justice  of  the  peace. 
Bank  V.  Vanhome,  1  South.  382.  Ministers,  £^. 
qf  Ctasackie  Church  t.  Adams,  5  Johns.  347.  AU- 
ter,  in  Ohio.  Hardhig^  t.  Trustees  of  Jfew  Haven 
Toionship,  3  Ham.  297. 

242.  Private  corporations,  exercising  their  cor- 
porate functions  for  the  benefit  of  the  members, 
are  liable  to  individuals  for  an  omission  or  misper- 
formance  of  those  functions.  AUter,  of  public 
corporations  instituted  for  the  purposes  of  govern- 
ment, unless  an  action  against  them  be  eiven  by 
statute.  fFhUe  v.  City  Council  of  Charleston,  2 
Hill,  571. 

243.  Corporations  are  liable,  by  the  common 
law,  in  the  actions  of  trespass}  trover,  trespass 
upon  the  case  ez  delicto,  &c.,  for  torts  commanded 
or  authorized  by  them ;  and  for  this  purpose,  as 
well  as  in  matters  of  contract,  the  acts  of  their 
acents  are  regarded  as  the  acts  of  the  corporation. 
Hawkins  v.  Dutchess  and  Orange  Steamboat  Com- 
pany, 2  Wend.  452.  17  Mass.  503,  per  Parker, 
C.  /.  MCready  v.  Guardians  of  the  Poor,  9  S. 
A  R.  94.  Lyman  v.  White  River  Bridge  Compa- 
ny, 2  Aik.  255.  2  Hill,  573,  per  Harper,  J.  QoodJLoe 
and  Smith  v.  City  of  CiMCvmati,  4  Ham.  500.  514. 
Hamilton  Company  v.  Cincinnati,  {nc.  Turnpike, 
Wright,  603.  ChestnU  HiU  Turnpike  v.  RuUer, 
4  S.  &  R.  16.  Kfuass  v.  SchuyUdU  Bank,  4  Wash. 
C.  G.  106.  Riddle  v.  Proprietors  of  Locks  and 
Canals,  7  Mass.  187.  Beach  v.  Fulton  Bank,  7 
Cow.  485. 

244.  Trespass  for  mesne  profits  lies  against  a 
corporation.  MCready  v.  Chiardians  of  the  Poor, 
9  S.  d&  R.  94. 

See  AssAVLT  and  Battkrt,  11.  Alexan- 
dria, III.      ClTT  OF  WaSHIHOTOIT,  11. 

245.  If  the  declaration  state  that  the  act  com- 
plained of  was  done  wrongfullv  and  unjusUy,  it  is 
sufficient  after  verdict,  and  also,  it  seems,  on  de- 
murrer, though  it  omit  to  allege  that  the  act  was 
not  within  the  scope  of  the  defendant's  corporate 
powers.  ChesmU  Hill  Turnpike  v.  RuUer,  4  S. 
A  R.  16. 

246.  But  a  corporation  is  not  liable  to  pay  the 
damages  recovered  against  one  who  acted  as 
judge,  &e.,  of  a  corporate  election,  for  having  ma- 
liciously and  fraudulentiy  refused  a  corporator  the 
right  to  vote  —  whether  it  makes  a  promise  of  in- 
demnity before  or  after  tbe  election.  Weckerly  v. 
Ministers,  fyc,  3  Rawle,  172. 

247.  A  demurrer  to  a  declaration  in  trespass 
against  a  corporation  admits  that  an  authority  to 
do  the  act  complained  of  was  given  by  the  corpo- 
ration in  due  legal  form.  Lyman  v.  White  River 
Bridge  Company,  2  Aik.  255. 

248.  A  corporation  may  be  sued  in  its  corporate 
capacity,  and  the  individual  members  need  not  be 
named.  AHter,  when  the  trustees  of  a  town  are 
sued,  in  Kentucky.  Trustees  of  LcaUngton  v. 
MConndl,  3  Marsh.  224. 

See  Abatbmbht,  178—181. 

249.  Where  one  subscribed  for  shares  in  the 


stock  of  a  road  company,  on  a  promise  bj  itt 
agents  that  the  road  should  be  laid  out  on  certain 
ground,  and  if  it  should  be  laid  out  elsewhere,  has 
money  should  be  returned,  and  the  company  re- 
ceived his  money,  with  knowledge  of  such  prom- 
ise, and  opened  the  road  on  other  ground,  he  was 
held  entiUed  to  recover  back  the  money.  Frank- 
fort, fye.  Turnpike  Company  v.  Churchill,  6  Monr. 
427. 

250.  If  a  corporation,  party  to  a  suit,  refuse  to 
produce  its  books,  on  notice,  the  other  party  may 
give  parol  evidence  of  the  election  and  subsequent 
acts  of  the  directors.  Thayer  V.  Middlesex  Mutual 
Insurance  Company,  10  Pick.  326. 

251.  In  a  suit,  m  New  York,  against  an  insur- 
ance company,  on  a  policy  of  insurance,  judgment 
cannot  be  entered  on  the  return  day  of  the  first 
process,  though  the  defendants  do  not  appear. 
Tyler  v.  ,Sitna  Fire  Insurance  Company,  2  Wend. 
280. 

252.  A  rule  to  show  cause  why  a  distringas 
should  not  issue  will  be  awarded  against  a  corpo- 
ration for  non-payment  of  a  bill  of  costs.  Worden 
V.  Orange  County  Bank,  1  Wend.  309. 

253.  If  a  corporation  be  sued  by  a  name  varying 
only  in  words  and  syllables,  and  not  in  substanoei 
from  the  true  name,  the  misnomer  will  not  be  re- 
garded by  the  court  unless  it  is  pleaded  in  abate- 
ment. Sut  if  the  name  be  mistaaen  in  substance, 
the  suit  cannot  be  regarded  as  against  the  corpo- 
ration. Per  Richardson,  C.  J.  5  N.  Hamp.  449. 
See  7  N.  Hamp.  309.    10  Mass.  362. 

254.  In  a  suit  against  '*  the  president  and 
trustees  of  the  Savings  Bank  for  the  county  of 
Strafford  '*  to  recover  pay  for  serving  a  writ  and 
execution  for  them,  a  copy  of  a  writ  and  execution 
in  the  name  of  the  Savings  Bank  for  the  county 
of  Strafford  '*  was  held  not  to  be  admissible  in 
evidence.  Bumhnm  v.  President  and  Trustees, 
4^0.  5  N.  Hamp.  446.  See  7  Mass.  444.  1  Monr. 
171. 

X.   Forfeiture  of  Charters,  and  Dissolution  of  Cor* 

porations. 

See  Barks  ahd  Banking,  V.  Quo  Wasxax- 
To.    CoNDiTioir,  43 — 46.  51.    Post,  273. 

255.  A  corporation  may,  by  wilful  nonfeasance 
or  malfeasance,  forfeit  its  franchises,  which  may 
be  seized  by  the  state  on  a  judgment  upon  informa- 
tion filed  and  prosecuted  by  the  state.  Terret  v. 
Taylor,  9  Cranch,  43.  4  Wheat.  661.  Common- 
wealth V.  Union  Fire  and  Marine  Insurance  Comr 
pony,  5  Mass.  230.  Commonwealtli  v.  Blue  Hill 
Turnpike  Corporation,  5  Mass.  423.  Mumma  v. 
Potomac  Company,  8  Pet.  281.    16  Mass.  102.  * 

256.  But  an  information  for  this  purpose  cannot 
be  prosecuted,  except  by  the  authority  of  the  stats, 
exercised  by  the  legislature,  or  the  attorney  gen- 
eral.   5  Mass.  230. 

257.  Where  an  information,  filed  by  the  attor- 
ney general  in  behalf  of  the  state,  is  stated  to  be 
**  at  the  request  of  J.  R.,"  a  private  individual, 
those  words  may  be  rejected  as  surpldsage.  Slate 
V.  City  Council  of  Charleston,  1  Rep.  Con.  Ct.  36. 

258.  Though  a  corporation  is  dissolved  by  a 
legal  seizure  or  forfeiture  of  its  franchises,  those 
franchises  are  not  thereby  destroyed ;  they  exist 
in  the  custody  of  the  state,  and  may  be  afterwards 
granted  to  the  same  or  to  other  individuals.  State 
Bank  V.  State,  1  Blackf.  2t3. 

259.  A  corporation,  by  its  terms  and  the  nature 
of  its  existence,  is  subject  to  dissolution  by  a  sur- 
render of  its  corporate  franchise.  Mumma  v.  Po- 
tomac Company,  8  Pet.  281.  * 

260.  A  plea  to  an  action  by  a  corporation,  that 
its  charter  is  forfeited  by  non-user  or  misuser  of 
its  franchises,  is  bad,  unless  it  show  that  the  for 
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ft$ta»  hu  been  J«diei«Kly  deelned  at  the  in- 
stanee  of  tile  government.  John  y.  Farmers*  and 
Meckames'  Bank  of  Indiana,  2  Blackf.  367. 

261.  A  charter  of  incorporation  cannot  be  de- 
clared void  in  a  collateral  sait ;  it  can  be  vacated 
only  by  a  sci.  fa.  to  repeal  it,  or  on  a  writ  of  quo 
warranto,  hi  the  suit  of  the  state.  JifConahy  7, 
Centre  and  KishacotquUUu  Turnpike  Company^  1 
Pennsyl.  426.  S.  C.  16  S.  &  R.  140.  Bee  also 
Canal  Company  v.  RaUroad  Company,  4  Gill  & 
^ohns.  121.  WdA  t.  MoUr,  8  Ham.  552.  Bun- 
eomb  Turnpike  Company  y.  M*  Carson,  1  Dev.  6l 
Bat.  306.    3  Hawks,  520.    8  Greenl.  372. 

262.  Though  a  corporation  may,  by  a  transfer 
•fall  its  property,  render  itself  unable  to  discharge 
the  ordinary  purposes  of  its  institution,  yet'it  does 
not,  in  consequence  thereof,  cease  to  be  an  exist- 
ing corporation.  State  v.  Bank  of  Maryland,  6 
Gill  &  Johns.  205. 

2C3.  A  corporation  is  not  dissolved  by  a  vote  of 
the  majority  of  the  members  to  dissolve  it  and 
close  its  copcems,  and  by  transferring  all  its  prop- 
erty to  trustees,  and  giving  notice  to  the  executive 
department  of  the  government,  that  the  corpora- 
tioa  claims  no  further  interest  in  its  charter.  Re- 
vere V.  Boston  Copper  Canqtany,  15  Pick.  351. 
Bee  JinU,  200.  ^ 

264.  Nor  bv  a  joint  purchase,  bv  two  individ- 
uals, of  all  tne  shares  in  its  stock ;  nor  by  the 
omission  of  the  corporation,  for  more  than  two 
years,  to  have  any  officers  or  to  do  any  corporate 
act    RusseUY.M'Ldlan,U¥ick.63, 

265.  The  legislature,  by  a  formal  act,  may  ac- 
cent a  surrender  of  a  charter,  and  thereupon  dis- 
solve the  corporation.  Revere  v.  Boston  Copper 
Company,  15  Pick.  351.  Evfield  Toll  Bridge  Com- 
pany V.  Connecticut  River  Company,  7  Conn.  45. 

266.  Managers  and  officers  ao  not  form  an  in- 
tegral part  of  a  corporation,  and  an  omission  to 
elect  them,  at  the  time  appointed  by  charter,  will 
Bot  dissolve  the  corporation.    Subsequent  election 

^will  restore  its  functions  which  may  have  been 
suspended  by  such  omission.  Rose  Turnpike  Com- 
pany, 3  Watts,  46.  S.  P.  Weir  v.  Bush,  4  LitL 
433.  Blake  v.  HinkU,  10  Terft.  218.  Lehigh 
Bridge  Company  v.  Lehigh  Coal  Company,  4 
KawTe,  9.    ThUips  t.  Wiekham,  I  Paige,  690. 

267.  A  forfeiture  incurred  by  a  corporation,  by 
non-performance  of  a  condition  in  its  charter,  may 
he  waved  by  the  legislature  by  subsequent  legis- 
lative acts  recognizing  the  continued  existence  of 
the  corporation.  5  Mass.  232.  9  Wend.  351.  Bat 
this  doctrine  does  not  apply,  if^  by  the  terms  of  a 

Srant  or  charter,  the  estate  or  franchiM  absolutely 
etermines  on  failure  to  perform  the  condition. 
People  V.  Manhattan  Company,  9  Wend.  351 .  And 
even  where  the  terms  of  a  charter  are,  that  the  cor- 
poration shall  be  dissolved  on  non-performance  of  a 
condition,  the  mere  failure  to  perform  is  not  ipso 
facto  a  dissolution,  but  judicial  proceedin  gs  and  a 
Judgment  of  ouster  must  be  had,  in  order  to  effect 
a  dissolution,  ib. 

268.  Under  the  New  York  sUtute  of  March 
8^,  1811,  a  manufacturing  corporation,  having 
ceased  to  act  as  a  manufacturing  company,  and 
being  without  funds,  and  indebted,  is  dissolved,  so 
far  as  to  give  its  creditors  a  remedy  against  the 
individual  stockholders.  Briggs  v.  Fenniman,  8 
Cow.  387.    IHopk.  301. 

269.  So  if  such  corporation  suffer  acts  to  be 
done  which  destroy  the  end  and  object  for  which 
it  was  instituted,  it  is  tantamount  to  a  surrender 
of  Its  rights,  and  the  corporation  is  dissolved,  with- 
in the  meaning  of  that  statute ;  as  where  there 
was,  for  a  long  time,  no  meeting  of  the  trustees, 
and  no  corporate  act  done,  and  all  tbe  corporate 

rroperty  was  sold  on  execution.    Slee  v.  oloQff^ 
9  Johns.  456  -»  reversing  the  decree  ii^  5  Johha' 
Ch.  36S.  • 


I  270.  Where  such  eorpontion  ceases  to  act  as  a 
manufacturing  company,  and  is  insolvent,  an 
election  of  trustees,  apparently  for  the  sole  pur- 
pose of  keeping  the  corporation  in  existence,  will 
not  prevent  its  dissolution.  Briggs  v.  Fenniman, 
8  Cow.  387. 

271.  The  officers  of  a  corporation,  composed  of 
several  integral  parts,  cannot  dissolve  the  corpo- 
ration without  the  full  assent  of  the  great  body  of 
the  society.     Smith  v.  Smith,  3  Desaus.  557. 

272.  The  dereliction  of  a  charter  by  the  heads 
of  a  corporation  does  not  dissolve  the  corporate 
body,  especially  if  the  remaining  members  have 
the  power  of  renovating  the  head.  ib. 

See  J3nte,  225-4333. 


XI.   Visitatorial  Fower, 

See  Andovxr  IirsrrruTioN.    Colleges. 

273.  Where  there  is  no  individual  founder  or 
donor,  the  legislature  are  the  visitors  of  all  corpo- 
rations founded  bv  them  for  public  purposes,  and 
may  direct  judicial  process  against  them  for  abuses 
or  neglect  which,  by  the  common  law,  would 
cause  a  forfeiture  of  their  charters.  Amherst  Acad- 
emy V.  Cowls,  6  Pick.  433,  per  Parker,  C.  J. 


XII.   Of  foreign  Corporations. 
See  Ante,  214.     Aliev,  123. 

274.  A  corporation  chartered  in  one  state  may 
sue  in  the  courts  of  another  state.  Lucas  v.  Bank 
of  Georgia,  2  Stew.  147.  Cape  Fear  Bank  ▼. 
Stinemetz,  1  Hill,  44.  Bank  of  Michigan  v. 
WiUiams,  5  Wend.  478.  7  Wend.  539.  JVew 
Jersey  Froteetion  and  Lombard  Bank  v.  T%orp,  6 
Cow.  46.  Society,  &re,  v.  Wheeler,  2  Gallis.  105. 
Fortsmouth  Livery  Uompanv  v.  Waison^  10  Mass. 
91.  Fendleton  v.  Bank  of  Kentucky,  1  Monr.471. 
Taylor  v.  Bank  of  Illinois,  7  Mobt.  584.  Bank 
of  Marietta  v.  FindaU,  2  Rand.  465.  Silver  Lake 
Bank  v.  Jforth,  4  Johns.  Ch.  370.  Bank  of  Ed- 
wardsviUe  v.  Simpson,  1  Mis.  ^84.  Bees  v. 
Conocockeque  Bank,  5  Rand.  326.  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  519.  Mechanics*  Bank  of 
Ifew  York  v.  Godwin,  2  Green,  439.  See  1 
M'Cord.  80. 

275.  where,  after  such  corporation  thus  sues, 
its  charter  is  repealed,  and  its  property  vested  in 
trustees  authorised  to  sue,  and  be  substituted  for 
the  corporation  in  suits  brought,  such  courts  will 
allow  the  trustees  to  become  parties  to  the  suit, 
instead  of  the  corporation.    6  Cow.  46. 

276.  It  was  held  by  the  Virginia  court,  that  a 
foreign  corporation  could  not  make  "  a  primary 
contract"  in  that  state  "by  discounting  notes  or 
otherwise."    2  Rand.  465.    5  Rand.  329. 

277.  A  foreign  corporation  cannot  be  sued  in 
Massachusetts.  And  in  an  action  on  a  joint  con- 
tract made  by  the  defendant  and  such  corporation, 
it  seems  to  be  unnecessary  to  name  such  corpora- 
tion in  the  writ,  as  co-defendant.  Feckham  v* 
Jforih  Farish  in  HaverhiU,  16  Pick.  274. 

278.  Nor  can  such  corporation  be  summoned  by 
service  on  its  chief  officer,  who,  at  the  time  of 
service,  may  be  within  the  jurisdiction  of  the  court. 
JVimA  Y^Rector,  <^.  of  the  Evangelical  Lviheran 
Church,  1  Miles,  78.     See  16  Johns.  5.    15  S.  4k 

R.  173. 

279.  Where  a  foreign  corporation  filed  their 
declaration  in  season,  the  court  refused  an  appli- 
cation to  require  them  to  file  security  for  costs, 
made  by  the  defendants  at  the  next  term  aAef 
the  return  of  the  writ,  no  exetise  bring  given  fof 
not  applying  earlier,  nor  anv  affidavit  of  merits 
filed.  Mechanics*  Bank  cf  Jfew  fork  v.  Qodwint 
jl  Green,  439. 
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COSTS. 

I  ComU  in  the  Courts  of  the  U/iiUd  Suae». 

II.  When  Costs  are  not  recoverable. 

III.  Of  Costs  in  Error. 

IV  Whsn  and  how   Costs  are  affected  hf  the 

Amount  of  Damages  recovered. 

V.  ^  double  and  treble  Costs. 

VI.  Costs  in  interlocutory  Proceedings,  Motions, 

VII.  Costs  of  former  Jictions. 

VIII.  Of  Security  for  Costs. 

IX.  Costs  where  there  are  several  Issues. 

X.  Costs  where  there  are  several  Defendants; 

and  where  there  are  several  SuUs  on  the 
same  Cause  of  Action, 

XI.  Costs  of  Witnesses. 

XII.   Of   Costs,  generally,  for   the  prevailing 
Party. 

XIII.  When  Parties  in  Interest,  though  not  Parties 

to  the  Record,  are  liable  to  Costs :  Of  Pro- 
chdn^mtf. 

XIV.  Costs  tn  CrtnUnal  Cases, 

XV.    Taxation  of  Costs,  and  what  is  taxable. 

Costs  of  arbitration— See  Arbitrament  and 
Award,  V.  VI.  7.  —  of  certiorari  —  See  Cxrtio- 
RARi,  V.  —  of  a  writ  of  review  —  See  Review. 

I.  Costs  in  the  Courts  qf  the  United  States. 

Costs  in  admiralty  and  prise  eases — ^See  Ad- 
miraltt,  IV.  (c.)    Prize. 

1.  Costs  and  expenses  are  not  positively  limited 
by  law,  but  are  allowed  in  the  exercise  of  a  sound 
discretion  of  the  court.  Canter  v.  American  and 
Ocean  Insurance  Companies,  3  Pet.  319. 

2.  The  supreme  court  has  no  inrisdietion,  when 
the  judges  of  the  circuit  court  divide  in  opinion, 
on  a  motion  for  a  rule  to  show  cause  why  a  taxa- 
tioif  of  the  marshal's  costs  on  an  execution  should 
not  be  reversed.  Bank  of  United  States  v.  Green, 
6  Pet.  26. 

3.  If  the  plaintiff  recover,  in  a  case  commenced 
in  the  circuit  court,  less  than  ^^500,  in  an  action 
at  common  law,  or  an  action  arising  under  the 
constitution  or  laws  of  the  United  States,  he  shall 
not  have  costs ;  1>ut  may  be  adjudged,  at  the  dis- 
cretion of  the  court,  to  pay  costs.  Kneass  v. 
SehuylhiU  Bank,  A  Wash.  C.  C.  106.  Green  v. 
Uter,  8  Craneh,  229.  CottU  v.  Payne,  3  Day, 
289. 

4.  But  when  a  cause  is  removed  from  a  state 
court  to  the  circuit  court,  under  the  act  of  con- 
gress, the  plaintiff  will  recover  costs,  though  he 
obtains  a  verdict  for  less  than  ^(500.  EUis  v.  Jar- 
vis,  3  Mason,  457. 

5.  And  where  a  plaintiff  prevails,  the  court  will 
not  tax  costs  against  him,  though  he  recovers  less 
than  $500,  if  he  had  good  reason  for  supposinff  he 
was  entitled  to  recover  more  than  f;500.  Come  v. 
Paune,  3  Day,  269. 

6.  Where  the  effect  of  allowing  the  defendant 
to  file  a  new  plea  would  have  been  to  put  the 
plaintiff  out  of  court,  and  the  action  was  Drou||[ht 
in  consequence  of  the  act  of  the  defendant  him- 
self, and  nad  been  at  issue  a  long  time  before  he 
moved  to  file  such  plea,  the  court  refused  his  mo- 
tion unless  he  would  pay  the  whole  costs  of  the 
action.    Jlnon.  2  Wash.  C.  C.  270. 

7.  Though  costs  are  generally  imposed  on  a 
party  who  asks  to  amend  the  pleadings,  yet  in  a 
case  where  the  error,  that  required  amendment, 
arose  firom  the  inegularity  of  the  practice  in  the 
courts  of  the  state  where  the  action  was  brought, 
the  court  did  not  allow  costs  on  amendment.  Zan- 
fitn^  V.  Dolph.  4  Wash.  C.  C.  630. 

8.  Where  the  court  order  payment  of  the  costs 
ttf  a  former  ejectment  brought  by  the  plaintiff,  in 


another's  name,  but  Ibr  Ur  owa  tus,  befcn  be 

can  prosecute  a  second  suit  in  his  own  name  far 
the  same  land,  they  do  not  thereby  decide  that  tlie 
right  of  the  plaintiff  in  the  first  action  was  tlM 
same  with  that  of  the  plaintiff  in  the  second  action. 
Henderson  v.  Gr^/in,  5  Pet.  151. 
See  Continuance,  &c.  69. 

9.  If  the  court  had  jurisdiction  of  the  caiise 
when  the  suit  was  commenced,  the  repeal  of  the 
law  that  gave  jurisdiction  will  not  affect  the  plain- 
Uff's  right  to  costs.  Walker  v.  Smiih,  1  WasK 
C.  C.  202. 

10.  If  the  defendant  do  not  demand  security  for 
costs  within  a  reasonable  time,  it  will  not  .be 
cause  for  a  continuance,  that  such  security  is  not 
given  when  the  cause  is  called  for  trial.  Hasckims 
V.  WiUhank,  4  Wash.  C.  C.  285. 

11.  Where  a  non-resident  plaintiff  has  filed 
such  security,  conditioned  to  pay  costs  '*  if  the 
plaintiff  does  not  prosecute  his  suit  to  efiect,  and 
does  not  pay  the  costs  of  suit,"  if  the  plaintiff  sac* 
ceeds,  his  sureties  are  exonerated  ;  but  the  plain- 
tiff is  answerable  to  the  officera  of  the  court  for 
his  own  costs,  and  payment  thereof  may  be  en- 
forced by  attachment    Bowne  v.  ArbuneU,  Peten 

C.  c.  se4. 

12.  A  pa^y,  who  asks  for  wnd  obtains  a  contin- 
uance of  his  cause,  must  pay  the  costs  of  the  term. 
Patton  V.  Blaekwell,  2  Overt.  114. 

13.  Where  the  plaintiff  recovers  at  law  against 
several  defendants,  the  costs  of  the  bill  of  discov- 
ery, brought  by  the  defendants  for  their  own  ad- 
vantage, and  which,  having  had  its  effect,  bad 
been  dismissed,  were  ordered  to  be  borne  by  the 
plaintiflb  in  that  suit.  Bowne  v.  Brown,  2  Wash. 
C.  C.  271. 

14.  Mone^  paid  to  the  clerk  on  account  of  the 
costs  of  a  suit  IS  in  the  safe  keeping  i»f  the  court, 
and  subject  to  its  disposal.  WiUmgs  v.  Consequm, 
Peters  C.  C.  307. 

15.  The  clerk  of  the  circuit  court  for  the  district 
of  Pennsylvania  cannot  charge,  in  a  bill  of  costs,^ 
any  thing  for  the  travel  and  attendance  of  the 
prevailing  part^,  as  none  can  be  taxed  in  the  su- 
preme court  of  diat  state.  But  he  must  tax  ^1.25 
per  day  for  the  attendance  of  each  witness,  and 
five  cents  per  mile  for  their  travel.  Sebristg  T. 
Ward,  4  Wash.  C.  C.  546. 

16.  In  actions  of  tort,  several  costs  of  travel,  at- 
tendance, and  attorney *s  fees,  will  be  allowed  to 
the  several  defendants,  whether  they  join  or  seirer 
in  their  pleading.  Crosby  y.  Folger,  1  Sum- 
ner, 514. 

17.  Where  three  members  of  the  bar  enter  their 
appearance  for  a  defendant,  and  are  all  equally 
called  upon  and  act  as  his  attorneys,  neither  m 
them  having  a  warrant  of  attorney,  the  attor- 
ney's fee  in  the  bill  of  costs  is  to  be  divided  among 
them.    Hurst  v.  Dumell,  1  Wash.  C.  C  438. 

18.  A  judgment  for  costs,  generally,  includes 
all  costs  belonging  to  the  case,  whether  before  or 
after  rendition  of  judgment.  Peyton  v.  Brooke,  3 
Craneh,  92. 

19.  In  Virginia,  if  the  first  ea.  sa.  is  returned 
non  est,  the  second  may  include  the  costs  of  issuing 
both.  ib. 

20.  Neither  a  copy  of  the  record,  nor  the  ex- 
pense of  printing  a  statement  of  the  case,  can  be 
taxed,  in  a  bill  of  costs,  by  either  party.  Caldwell 
V.  Jackson,  7  Craneh,  276.  Jennings  v.  The  Per- 
severance, 3  Dall.  336.  See  Rules  and  Ordebs, 
prefixed  to  the  5th  volume  of  Peters's  Reports. 

21.  Costs  are  not  allowed,  when  a  writ  of  error 
in  the  supreme  court  is  dismissed  for  want  of 
jurisdiction,  unless  the  original  defendant  was 
defendant  in  error.  Winchester  v.  Jackson,  3 
Craneh,  514.  Inglee  v.  CooUdge,  2  Wheat.  363. 
Mlver  V.  Wattles,  9  Wheat  650. 
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21.  Wke*  tiie  wipmiw  eoort,  on  reveninff  a 
jndgmeiity  direct  the  court  below  to  enter  juag- 
■lent  for  the  pUintilF  in  error,  the  court  below 
esler  judffment,  of  coarse,  with  the  costs  of  that 
eoort    JifKiu^At  v.  Craigf  6  Craneh,  183. 

23.  On  a  wnt  of  error  to  the  Maryland  court  of 
appealsi  where  the  judgment  of  that  court  was 
iwYcrsed,  and  the  judgment  of  the  general  court 
«f  that  state  affirmed,  the  costs  of  the  supreme 
eourt  of  the  United  States  and  of  the  courts  in 
Maryland  were  allowed  to  the  plalntifT  in  error. 
Ctarke  t.  Harwoodf  3  Ddl.  342. 

24.  Costs  are  not  allowed  as  of  course  in  cases 
ef  reTcrsal.  AliUr,  in  cases  of  affirmance.  Jtf<m- 
pfltt  T.  Murray,  4  Cranch,  46. 

25.  On  a  reversal,  and  mandamug  io  the  court 
below,  that  court  may  award  execution  for  the 
•ppellant's  costs  in  that  conrt  RiddU  v.  Mande- 
viiUy,  6  Cranch,  86. 

26.  Where  a  plaintiff  in  error  lodged  a  transcript 
ef  the  record  with  the  clerk  of  the  supreme  court, 
and  he  refused  to  file  it  or  docket  the  cause  until 
the  plaintiff  should  give  the  fee-bond  required  by 
the  o7th  rule  of  the  court,  and  his  counsel  moved 
Id  have  the  transcript  filed  and  docketed,  the  mo- 
tion was  overruled ;  but  a  few  weeks'  time  was 
allowed  for  the  plaintiff  to  give  the  clerk  a  fee- 
bond,  on  failure  to  do  which  the  writ  of  error  to 
be  dismissed.     Owings  r*  Jiarnanf  10  Pet.  447. 

27.  Judgment  for  coets  is  never  rendered 
■gainst  the  United  Stotes.  UniUd  States  v.  Bar- 
&er,  2  Wheat.  395.  Unitsd  Statet  v.  Hooe,  3 
Cranch,  73.  7%e  Jntefope,  12  Wheat  546.  United 
States  V.  Ringgold,  8  Pet.  150.  See  3  Dall.  301. 
$  Greenl.  106. 

28.  But  where  the  government  is  party  to  a 
•Hit,  and  the  fees,  dto.,of  a  marshal  are  chargeable 
to  the  United  States,  they  are  paid  firom  the  treas- 
wry,  on  a  certificate  of  the  amount,  made  by  the 
court,  or  one  of  the  judges.    12  Wheat.  546. 

29.  And  when  the  United  States  sue  to  recover 
noney'in  the  hands  of  a  part]^  who  has  a  claim  on 
them  for  costs,  the  courts  will  permit  him  to  set 
up  such  claim  in  defence,  and  not  subject  him  to 
an  application  to  congress.    8  Pet  150. 

See  RoLS  of  the  supreme  Court  as  to  costs,  at 
the  beginning  of  the  I2th  volume  of  Peters's  Re- 
ports. 

II.  When  Coats  are  not  reeoveraUe, 

30.  The  common  law  gave  costs  in  no  case ; 
and  the  statute  of  Gloucester,  6  Edw.  I.  c.  1,  gave 
them  onlv  where  damages  were  recoverable  at 
common  law.  4  Wash.  C.  C.  107.  Per  Wash- 
ington, J.  See  also  Bdl  v.  Bates ^  3  Ham.  380. 
2  Terg.  578.    ]  Litt.  247.   2  Mass.  512. 

31.  A  iudgment  that  the  plaintiff  recovier  costs 
only,  and  no  damages,  is  erroneous.  Pickens  v. 
ffayden,  2  Stew.  10.    Loamis  v.  Tifier,  4  Day,  141. 

32.  Costs  are  the  conseouence  of  some  default, 
iBd  are  not  awarded  agamst  an  innocent  party, 
either  at  common  law,  or  in  the  instance  court. 
Clinton  v.  Strong,  9  Johns.  370.  See  Gilham  v. 
Cairns,  1  Breese,  124.  Darden  v.  Maget,  1  Dev. 
&  Bat  499. 

33.  No  costs  are  given  on  an  arrest  of  judgment. 
Pangbum  v.  Ramsay,  11  Johns.  141.  Jhian.  Kir- 
by,  89.  Rowley  v.  Castle,  Kirby,  218.  Charlotte 
Hall  School  V.  Greenwdl,  4  Gill  A  Johns.  407. 
Governor  Y.  Twitty,  2  Dev.  386. 

34.  But  if  a  repleader  be  awarded*  upon  a  mo- 
tion in  arrest,  fiill  cost  is  taxed  on  the  final  issue 
of  the  cause     Johnson  v.  Smith,  1  Root,  373. 

35.  Where  a  new  trial  is  awarded,  on  account 
of  a  mistake  of  the  jury,  costs  are  not  allowed. 
Justices  of  BurlingUm  v.  Feanimore,  Coxe,  293. 

36.  Nor  against  tmsuttessfol   proeecuton   of 


writs  of  habeas  eoraus,  who  attempt  to  liberate  per- 
sons deUined  as  slaves.    State  v.  /Veej,  Coxe,  259. 

37.  Nor  is  a  plaintiff  to  pay  costs,  if  a  trial  goes 
off  by  reason  of  a  defect,  or  mistake  of  the  judge 
or  sheriff,  in  making  out  the  panel  of  a  struck 
jury.     Gibbons  v.  Ogden,  2  Halst  122. 

o8.  When  parties  settle  a  suit,  and  make  no 
agreement  concerning  the  costs,  each  pavs  his 
own.  Den  v.  Pidcock,  7  Halst  363.  1  ^outh. 
177.  Watson  v.  Depeyster,  1  Caines,  66.  S.  P. 
Johnston  V.  Brannan,  5  Johns.  268.  But  see  Hud' 
son  V.  Johnson,  1  Wash.  10. 

39.  Where  a  party  dies  before  judgment,  the 
costs  die  with  him.  Travis  v.  Waters,  12  Johns. 
500.  Ryder  v.  Robinson,  2  Greenl.  127.  See 
also  Farrier  v.  Cairns,  5  Ham.  45.  Officers  v. 
Taylor,  1  Dev.  99.     11  Mass.  56. 

40.  A  defendant  is  not  entitled  to  costs  on 
quashing  the  plaintiff's  writ  before  appearance  en- 

,  tered.     Coxe  v.  James,  4  Halst.  378. 

41.  In  Ohio,  a  tender,  afler  suit  brought  before 
a  justice,  of  the  amount  due  and  the  costs  then 
accrued,  bars  a  recovery  of  fUrtfaer  costs.  Hay  v. 
Ousterout,  3  Ham.  384. 

42.  fn  South  Carolina,  a  prosecutor  in  a.  qui  tarn 
action  is  not  liable  for  costs.  O'DriscoU  v.  JiTCants, 

2  Bay,  323.    See  also  Clark  v.  Dewey,  5  Johns.  251 . 

43.  Nor  are  costs  recoverable  in  the  common 
pleas  on  an  appeal  from  the  ordinary,  where  tlie 
case  goes  to  a  jury  to  try  the  validity  of  a  will. 
Denton  v.  English,  2  N.  &  M.  376. 

44.  Nor  a^nst  the  owner  of  slaves  who  are 
convicted  ofoflfenoes.  Penning  v.  Porter,  1  Jl^p. 
Con.  Ct  396. 

45.  Costs  are  not  usually  given  on  granting  an 
alternative  mandamus  on  motion.  People  v.  Su- 
pervisors of  Columbia,  5  Cow.  291. 

46.  In  forcible  entnr  and  detainer,  costs  are  not 
given  unless  the  defendant  traverse  the  indict- 
ment.   People  V.  Sliaw,  1  Caines,  125. 

47.  Supervisors  of  highways,  who  fail  in  an 
action  brought  by  them  lor  a  penalty  for  obstruct- 
ing a  road,  are  not  liable  to  costs.  Bittle  v.  Hay, 
5  Hum.  269.   S.  P.  Bettis  v.  Mcholson,  1  Stew.  349. 

48.  Costs  cannot  be  awarded  against  the  sure- 
ties in  a  bond  given  by  a  claimant,  in  proceedings 
to  try  the  right  of  property  seized  in  execution, 
in  Alabama.    Hooper  v.  Pair,  3  Porter,  401. 

49.  A  person,  ox  whom  sureties  of  the  peace  are 
demanded,  is  not  liable  to  costs,  on  being  dis- 
charged from  the  proceeding,  unless  a  statute 
impose  costs  on  him.  Moonetfs  v.  State,  2  Yere. 
578.  Nor  is  the  prosecutor,  in  such  case,  liable 
for  costs.    Adams  v:  Commonwealth,  6  Litt.  107. 

50.  On  petition  for  partition,  no  costs  are  recov- 
erable, if  tiiere  be  no  question  as  to  the  title  of  the 
respective  parties.     Conant  v.  Smith,  1  Aik.  67. 
See  also  Stewart  v.   Baldwin,    1  Pennsyl.  461 
Gibson  v.  Brown,  1  M*Cord,  163. 

51.  When  written  notice  is  ffiven  to  the  defend- 
ant that  an  action  will  not  be  entered,  and  no 
preparatory  cost  has  been  incurred  before  the  no- 
tice, he  cannot  recover  cost.  Mead  v.  Arms,  2 
Verm.  180. 

52.  The  Massachusetts  statute  of  1786,  c.  53, 
respecting  partition,  gave  costs  only  upon  the 
determination  of  an  issue  either  of  law  or  fiict 
Reed  v.  Reed,  9  Mass.  374.     Symonds  v.  Kimball, 

3  Mass.  299.     Swett  y.  Bussey,  7  Mass.  503. 

53.  No  costs  are  allowed  on  the  dismissal  of  an 
action  for  want  of  jurisdiction  in  the  court.  Wil' 
Uams  V.  Blunt,  2  Mass.  207.  Thomas  v.  White, 
12  Mass.  370.  Clark  v.  Rockwell,  15  Mass.  221. 
S.  P.  Jiiehol  V.  Patterson,  4  Ham.  200.  Maxfield 
y.  Levy,  4  Dall.  338.  Banks  v.  Fowler,  3  Litt 
332.  foul  V.  ColUnswortk,  2  Terg.  579.  PainB 
V.  Commissioners,  Wright,  417.  Barlow  v.  Burr, 
X  Verm.  468.    ^  6  Salst  168.    AUur,  if  tht 
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for  coflts,  if  the  plaintiff  become  nonioit.    Wt^  t. 
Tumtr^  3  Teates,  559. 

107.  Where  there  was  a  trial  of  a  feigned  issue 
as  to  the  ▼atidity  of  a  will,  and  the  judgment  was 
reversed,  and  there  was  a  second  trial,  in  which 
the  same  party  prevailed,  the  court  would  not  per- 
mit him  to  tax  tne  costs  of  the  first  trial.  Havard 
7.  Davis,  1  Browne,  334. 

108.  If  a  defendant  in  error  make  default,  he 
shall  not  recover  costs,  though  the  judgment  be 
aiBrmed.  6Litt.32.  2 J.J. J^^h. 362.  3 Marsh. 
223.480. 

109.  In  New  Jersey,  single  costs  only  are  allowed 
on  the  affirmance  of  a  judgment  by  confession. 
HastingM  v.  Mayberry^  Cose,  35. 

110.  A  defendant  in  error,  who  succeeds  on  a 
venire  de  novo,  cannot  tax  the  costs  previous  to 
the  venire.     WaUere  y.  Van  Winkle^  2  Pen.  804. 

111.  In  Connecticut,  before  the 'statute  of  1830, 
which  gives  costs  to  the  prevailing  party  on  the 
final  event,  no  costs  were  taxed  on  a  writ  of  error 
in  favor  of  the  plaintiff*.  See  Riekards  v.  Com' 
eioeky  1  Conn.  150.  En»  ▼.  Frithie^  5  Day,  122. 
Sloan' 8  ease,  1  Root,  151. 

112.  Where  the  plaintiff  in  error  withdraws  his 
writ  because  it  is  not  dated,  the  defendant  is  enti- 
tled to  costs.     Ogden  v.  Lyman,  1  Day,  34. 

113.  In  Vermont,  when  a  defendant's  motion  in 
arrest  of  judgment  is  overruled  by  the  county 
court,  and  that  judgment  is  reversed  by  the  su- 
preme court,  the  defendant  is  entitled  to  his  costs 
in  the  latter  court,  and  to  no  other.  Whedeck  v. 
fVkeeloek,  5  Verm.  433. 

114.  The  plaintiff  who  succeeds  in  a  writ  of 
error,  and  obtains  final  judgment  in  his  action,  is 
entitled  to  costs  of  tlie  writ  of  error,  without 
regard  to  the  amount  that  he  recovers.  Baker  v. 
BU^et,  1  Verm.  141. 

lis.  Where  a  writ  of  error  does  not  operate  as  a 
supersedeas,  execution  issues  from  the  supreme 
courts  on  affirmance,  for  the  costs  of  the  writ  of 
error  only.     Herring  v.  Selding,  2  Aik.  12. 

See  a  rtde  of  court  as  to  costs  in  error.  1  Aik.  409. 

116.  In  Tennessee,  ihe  party  who  contests  a 
petition  to  lay  off  a  road,  tnough  he  succeeds  in 
reversing  the  judgment  or  order,  must  never- 
theless pay  the  costs  of  the  writ  of  error.  Ex 
parte  fVilUams,  4  Terg.  579. 

117.  When  judgment  is  reversed  because  of  the 
incompetency  of  tne  judge  who  tried  the  cause,  the 
party  in  whose  favor  judgment  below  was  rendered 
must  pay  the  costs.     State  v.  Simpson,  5  Terg.  365. 

118.  In  Ohio,  if  judgment  is  reversed  in  part, 
and  affirmed  in  part,  costs  are  eoually  divided. 
Carter  v.  Hatoley,  Wright,  3S2.  Collins  v.  John, 
Wright,  628.  But  in  North  Carolina,  if  a  judg- 
ment is  reversed  in  part,  the  defendant  in  error 
must  pav  costs.     Smith  v.  Shepard,  1  Dev.  461. 

110.  Where  the  circuit  court  of  Alabama  re- 
versed a  justice's  judgment,  and  the  supreme 
court  reversed  the  latter  judgment,  and  affirmed 
that  of  the  justice,  and  certified  the  same  to  the 
circuit  court  in  order  that  a  new  procedendo  should 
be,  by  that  court,  awarded  to  the  justice,  costs 
were  allowed  to  the  plaintiff  in  error.  Payne  v. 
Martin,  1  Stew.  407. 

IV.  When  and  how  Costs  are  affected  by  the  JinunaU 
of  Damages  recovered. 

See  ^nte,  3.  4.  5. 

120.  In  New  York,  where,  from  the  plaintiff's 
recovering  not  more  than  $^0,  in  a  suit  brought 
in  the  supreme  court,  the  plaintiff  is,  by  statute, 
entitled  only  to  common  pleas  costs,  he  can  recov- 
er only  according  to  the  existing  rate  of  costs  in 
the  common  pleas,    ^non.  17  Johns.  109. 

121.  A  verdict  rendered  in  the  supreme  court 


for  the  plaintiff  for  lew  than  fSGO, 
on  payment  of  costs ;  the  plaintiff  made  oot  a  bill 
of  costs  according  to  the  rate  established  lor  this 
court,  which  was  served,  notice  of  taxation  given, 
and  costs  taxed  ex  parte,  no  person  attending  lor 
the  defendant,  who  paid  the  costs  thus  taxed ;  the 
court  refused  to  grant  a  retaxation,  and  to  order 
w  lat  had  beenpaid  beyond  common  pleaa  costs  to 
be  returned.   Hinckley  v.  Boardman,  3  Caines,  134 

122.  Where  a  suit  on  a  bail  bond,  taken  in  the 
common  pleas,  is  brought  in  the  supreme  court, 
common  pleas  costs  only  can  be  recovered  where 
the  case  is  disposed  of  on  motion.  HetstoeU  v. 
Bates,  9  Johns.  80.  S.  P.  Gardiner  t..  Barkam, 
12  Johns.  459. 

123.  In  a  suit  on  a  bond  for  performance  of  cov- 
enants, full  costs  are  given^  though  nominal  dam- 
ages only  are  assessedby  the  jury.  Judgment,  in 
such  case,  is  for  the  penalty,  and  not  for  the  dam- 
ages. Hodges  V.  Suffeli,  2  Johns.  Cas.  406.  8.  P. 
Godfrey  v.  VancoU,  13  Johns.  345.  But  on  a 
bond  to  secure  payment  of  instalments,  if  the 
amount  due  is  reduced  by  set-off,  judgment  will 
be  for  balance,  and  not  for  the  penalty  ',  and  costs 
will  be  recovered  accordingly.  .  Van  JhU%oerp  v. 
ingersoU,  2  Caines,  107.  See  Pearson  ▼.  BailsM, 
10  Johns.  219.  Jllendorf  v.  Stickle,  2  Cow.  4ll 
FairUe  v.  Ldiwson,  5  Cow.  424.  Harveif  v.  Bard- 
well,  6  Cow.  57. 

124.  Full  Costs  are  given  to  a  plaintiflT  who  re- 
covers $250  debt,  and  also  damages  £br  deten- 
tion.    Oavp  V.  Reynolds,  2  Johns.  Caa.  409. 

125.  where  several  suits  are  consolidated,  and 
in  the  leading  suits  the  plaintiff  recovers  more 
than  $250,  ana  less  in  the  othera,  he  is  not  entitfed 
to  supreme  costs  in  the  latter.  JfGregor  ▼.  Lms' 
land,  1  Caines,  66. 

126.  Only  common  pleas  costs  can  be  recovered 
in  covenant  for  non-payment  of  rent  reserved  in  a 
lease,  or  in  assumpsit,  if  less  than  $250  in  recov- 
ered. Becker  v.  PUUt,  7  Johns.  555.  ,^leoU  v. 
Phelps,  1  Cow.  170.  See  also  People  y.  Chapman, 
1  Cow.  214.  People  v.  HaUeU,  4  Cow.  fSA.  So 
in  an  action  for  the  seduction,  dus.,  of  a  daughter 
ShiMt  V.  Rowley,  4  Cow.  58. 

127.  An  attorney  suing,  by  attachment  of  priv- 
ilege, for  a  debt  less  than  $250,  can  recover  only 
common  pleas  costs.  Bailey's  case,  1  Johns.  Cas 
32.    See  Attoritky,  dbc.  187. 

128.  Where  a  plaintiff  recoven,  in  the  supreme 
court,  a  sum  that  carries  common  pleas  costs 
only,  he  cannot  tax  counsel  fees  at  toe  supreme 
court  rate.  Hayes  v.  Bayley,  4  Cow.  143.  S«e 
Child  V.  Hunter,  5  Wend.  103.  Campbell  v.  Cook, 
9  Wend.  4i)2. 

129.  If,  after  action  brought,  the  demand  be  re- 
duced, bv  a  paKial  pavment,  below  $250,  and  a 
cognovit  be  taken  for  the  residue,  supreme  coort 
costs  are  not  recoverable.  JifGregor  v.  Lovetand, 
1  Caines,  66. 

130.  The  costs  of  a  precept,  if  the  sum  demand- 
ed be  not  more  than  $250,  can  be  taxed  only  st 
the  common  pleas  rale.  Burt  v.  Crosby,  9  Wend. 
460. 

131.  A  party,  entitled  only  to  common  pleas 
costs,  cannot  recover  supreme  court  costs  for  ser- 
vices rendered  necessary  by  a  case  made  by  the 
defendant  fer  a  new  trial.  Plumb  v.  Lytnan,  1 
Wend.  74. 

132.  Where  in  debt  for  $250,  the  penalty  of  an 
agreement,  the  defendant  demurred  to  the  declara- 
tion, which  was  held  to  be  good,  and  by  leave  of 
court  withdrew  his  demurrer,  on  payment  of 
costs,  held  that  these  should  be  supreme  court 
costs,  as,  on  a  judgment  against  the  defendants, 
nominal  damages  might  be  added,  which  woula 
raise  the  sum  above  $250.  HuUn  v.  Rockwell,  9 
Cow.  652. 
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133.  A  defendant  has  aiipreme  court  costs,  when 
be  has  a  verdict  in  that  court,  in  all  actions  men- 
tioned in  the  first  section  of  the  statute  of  costs,  in 
the  revised  code,  whether  the  cause  be  commenced 
there  or  be  brought  there  by  habeas  corpus  from 
the  common  pleas.    Judson  v.  Leaehf  7  Uow.  15S. 

134.  In  an  action  on  the  ease  for  obstructing  a 
itream  and  flowing  the  plaintiff's  land,  where  th« 
dipfendant  gives  evidence  to  show  that  he  has  so 
dMtructed  the  stream  for  20  years,  it  is  held  the 
title  to  the  freehold  is  drawn  in  question  within 
the  meaning  of  the  statute,  and  that  the  plaintiff 
if  entitird  to  supreme  court  costs,  though  he  re- 
oovers  only  $90  damage.  Turmidiff  v.  Lattyer, 
8  Cow.  382. 

r.^.  In  covenant  broken,  to  recover  the  consid- 
eration money  in  case  of  eviction,  the  plaintiff  is 
^titled  to  supreme  court  costs,  though  ne  recover 
less  than  $25b,  if  the  judge  certify  that  title  to 
land  came  in  question.  Mumford  v.  WUhey,  1 
Wend.  279. 

136.  On  judgment  by  default  in  the  supreme 
tourt,  where  damages  are  assessed  by  the  clerk, 
■nd  the  plaintiff  does  not  recover  more  than  ((250, 
he  is  entitled  to  no  more  than  ill 3.50  costs,  exclu- 
sive of  officers*  fees  and  disbursements.  JVeio 
York  SUUe  Bank  v.  fFood,  10  Wend.  626. 

137.  Under  the  statute  which  directs  that « if 
the  plaintiff  shall  not  recover  above  $50,  be- 
■Mes  costs,  he  shall  not  recover  any  costs,  but 
■hall  pay  costs  to  the  defendant,"  tne  recovery 
means  the  damages  assessed  by  the  jury,  eo  nomi- 
ne, exclusive  of  the  costs  thatihey  may  arbitrarily 
find.  Van  Horns  v.  Peirief  2  Caines,  213.  Stsds 
V.  Wsstem  Lock  Company,  2  Johns.  283.  Ross  v. 
XMe,  13  Johns.  306. 

138.  Where  the  plaintiff,  in  the  supreme  court, 
i«covers  less  than  $50,  the  defendant  may  set  off 
Ms  costs  affainst^the  damages  recovered.  Spsnee 
▼.  JFkiUy  f  Johat.  Gas.  102.  Coleman,  67.  Por- 
ter V.  Lttne,  8  Johns.  357.  Wood  v.  Gibson.  1  Cow. 
597.  And  the  plaintiff  may  set  off  his  aamages 
against  the  defendant's  ^costs.  Ross  v.  Dole,  13 
Johns.  306.    Absmathy  v.  Abernathy,  2  Cow.  413. 

139.  This  rule  extends  to  actions  for  a  nuisance, 
^for  wilful  trespass,  and  to  an  action  of  slander  re- 
moved into  the  supreme  court  from  the  common 
pleas,  by  habeas  coipus,  13  Johns.  306.  Hasbrouek 
V.  Sehoonmakerf  9  Cow.  692.  Waterman  v.  Van 
Bmsehottenf  13  Johns.  425.  But  the  plaintiff,  in 
an  action  for  false  imprisonment  only,  is  entitled 
to  full  costs  in  the  supreme  court,  though  he  re- 
covers less  than  $50.  BigeUno  v.  Steams,  19 
Johns.  168.  Also  m  an  action  for  a  libel.  Haff 
V.  Hutchinson,  1  Cow.  415.  And  in  an  action  of 
sland^  of  title.    Goodrich  v.  Stewart,  3  Wend.  439. 

140.  Where  a  plaintiff  in  an  action  of  assump- 
sit removed  from  a  mayor's  court  into  the  supreme 
court,  by  habeas,  corpus,  recovers  more  than  $50, 
though  less  than  $^0,  he  is  entitled  to  supreme 
court  costs.     Youngs  Y.  Vfin  Schaick,  5  Cow.  2BI. 

141.  Where  debt  is  brought  in  the  supreme 
court  on  a  bond  with  a  penalty  exceeding  $50, 
conditioned  to  pay  less  than  that  sum,  if  Uie  de- 
fendant pay  or  tender  the  amount  that  is  due, 
before  jadjrment,  the  plaintiff  is  not  entitled  to 
costs.     Wdls  r.  Feeler,  5  Wend.  133. 

142.  In  the  court  of  common  pleas  of  the  city 
of  New  York,  though  the  plaintiff  do  not  recover 
$50,  yet  if  he  recover  more  than  $25,  he  has 
costs,  even  if  the  action '  might  have  been 
brought  before  a  justice.  Van  Lew  v.  King,  3 
Cow.  375.  The  $50  statute  does  not  apply  to  the 
city  of  New  York.  ib.  Latimer  v.  Barton,  1 
Wend.  278. 

143.  In  trespass  qu.  d.  fr.,  where  title  to  land 
eomes  iri"  question,  the  plaintiff  has  costs,  though 
he  recover  less  than  $50<i    Rogers  ▼.  JVf  Gr^gor,  4 
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Cow.  631.  Hubbell  r.  Rochester,  8  Cow.  115. 
Brotherton  v.  Wright,  15  Wend.  237.  AliUv,  if 
the  title  do  not  come  in  question.  Crmne  v,  dm" 
stock,  11  Johns.  404. 

144.  In  such  action,  if  the  defendant  justify 
under  a  right  of  way^  and  the  jury  find  six  cents 
damages  for  the  plamtiff,  he  is  entitled  to  full 
costs.     Heaton  v.  Ferris,  1  Johns.  146. 

145.  In  an  action  upon  the  case  for  flowing  land, 
if  the  defendant  justify-  under  a  prescription  to 
flow,  and  the  plaintiff  recover  any  damages,  he  is 
entitled  to  full  costo.  Eustace  v.  TuthiU,  2  Johns. 
185.    Miter, '  where,  in  such  case,  the  defendant 

Save  in  evidence  a  license  from  the  plaintiff  to 
ow,  but  the  plaintiff  showed  a  revocation  of  the 
license,  and  recovered  $9  damage.  Otis  v.  Hall, 
3  Johns.  450. 

146.  Where,  in  such  case,  a  license  of  the  plain- 
tiff comes  in  question,  and  the  plaintiff  does  not 
recover  more  than  $50,  he  is  not  entitled  to  costs. 
A  right  to  the  direct  use  or  enjoyment  of  the  plain- 
tiff's land  must  be  set  up  by  the  defendant,  and 
the  injury  to  the  plaintiff  not  be  merely  conse- 
quential upon  the  manner  in  which  the  defendant 
may  use  or  occupy  his  own  land.  ChuuUer  v. 
Duane,  10  Wend.  563. 

14^.  In  an  action  upon  the  case  for  erecting  a 
nuisance,  the  plaintiff  recovered  only  $45,  and 
the  judge  did  not  certify  that  title  to  land  came  in 
question.  Held  that  the  plaintiff  could  not  recover 
costs,  but  must  pajycosta  to  the  defendant.  Ross 
y.  Dole,  13  John8.'jD6.  Bee  also  Chandler  v.  Du" 
ane,  10  Wend.  563. 

148.  Though,  in  trespass  for^mesne  profits,  after 
a  recovery  in  ejectment,  the  title  cannot  ordina- 
rily come  in  question,  yet  if  the  plaintiff  claim 
damages  for  occupation  prior  to  the  time  laid  in 
the  demise,  the  -defendant  may  dispute  the  title 
prior  to  that  time,  and,  in  such  case,  the  plaintiff 
may  recover  full  costs,  though  he  do  not  recover 
$50  damages.    Jackson  v.  RandaUf  11  Johns.  405. 

149.  In  trespass  fu.  cl.  Jr.,  brought  in  the  com- 
mon pleas,  where  title  did  not  come  in  question, 
and  the  plaintiff  recovered  $1,  it  was  held  that  as  a 
justice  had  cognizance  of  the  action ^  the  defei^dant 
was  entitled  to  costs  against  the  plaintiff.  Svng  ▼. 
Annin,  10  Johns.  302. 

150.  Where  the  pluntiff  declared  in  trespass 
.  el.  fr.,  and  for  assaulting  and  debauching  his 

aughter,  per  quod,  &c.,  and  recovered  $10  on  a 
general  verdict,  costs  were  allowed  him.  Spat* 
berg  V.  Walrod,  I  Johns.  Cas.  162. 

lol.  In  covenant  by  a  lessee  against  a  lessor 
for  breach  of  covenant  of  tiUe  in  the  lessor,  if 
the  only  plea  be  non  est  factum,  the  question  of 
title  does  not  arise.  Barney  v.  Keith,  6  Wend. 
555. 

152.  A  plaintiff  is  not  entitled  to  full  costs  on  the 
ground  that  title  comes  in  question,  when  he  sues 
m  trespatP,  for  the  defendant's  carrying  away 
stones  from  an  unenclosed  lot,  and  offers  to  show 
title,  which  is  not  done  because  the  defi?ndant  ad- 
mits it.  Brown  v.  Majors,  7  Wend.  495.  See  8 
Cow.  115.  ^ 

153.  But  he  is  entitled  to  full  costs,  where  the 
defendant,  instead  of  pleading  a  justification  to  a 
count  in  trespass  fbr  cutting,  <S^.,  timber,  gives 
notice  of  justification  generally,  to  enter  on  the 
locus  in  quo  and  to  take  timber.  Radley  v.  Brice, 
6  Wend.  539. 

154.  To  entitle  the  plaintiff  to  full  costs,  on  the 
ground  that  title  was  in  question,  that  fact  most 
appear  from  the  certificate  of  the  judge  who  tried 
the  cause,  and  not  be  determined  by  referring  to 
the  pleadings.  Farrington  v.  Rennie,  2  Caines, 
220.  Jackson  v.  RandtM,  11  Johns.  405.  S.  P 
Ln  Farge  v.  Eames,  1  Wend.  99.     1  Wend.  280. 

155.  Such  certificate  need  not  be  given  at  thv 
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for  eosti,  if  the  plaintiff  become  noniait.    WiAf  ▼. 
TumtT^  3  Yeates,  559. 

107.  Where  there  was  a  trial  of  a  feigned  issue 
as  to  the  validity  of  a  will,  and  the  judgment  was 
reversed,  and  there  was  a  second  trial,  in  which 
the  same  party  prevailed,  the  court  would  not  per- 
mit him  to  tax  the  costs  of  the  first  trial.  Havard 
V.  DaviSt  1  Browne,  334. 

108.  If  a  defendant  in  error  make  default,  he 


shall  not  recover  costs,  though  the  judgment  be 
affirmed.  CLitt32.  3  J.  J.«Marsh.362.  ^Marsh. 
223.480. 

109.  In  New  Jersey,  single  costs  only  are  allowed 
on  the  affirmance  of  a  judgment  by  confession. 
HastingM  v.  iMsyberry,  Cose,  35. 

110.  A  defendant  in  error,  who  succeeds  on  a 
vtnirt  At  notOj  cannot  tax  the  costs  previous  to 
the  ventre,     ^fo^ler^  v.  Van  WinkU^  2  Pen.  804. 

111.  In  Connecticut,  before  the  statute  of  1830, 
which  gives  costs  to  the  prevailing  party  on  the 
final  event,  no  costs  were  taxed  on  a  writ  of  error 
in  favor  of  the  plaintiff.  See  Richards  v.  Com" 
Mioek,  1  Conn.  150.  Un*  v.  FrUbie,  5  Day,  122. 
Sloaiit  (Sa#e,  1  Root,  151. 

112.  Where  the  plaintiff  in  error  withdraws  his 
writ  because  it  is  not  dated,  the  defendant  is  enti- 
tled to  costs.     Ogden  v.  Lyman,  1  Day,  34. 

113.  In  Vermont,  when  a  defendant's  motion  in 
arrest  of  judgment  is  overruled  by  the  county 
court,  and  that  judgment  is  reversed  by  the  su- 
preme  court,  the  defendant  is  entitled  to  his  costs 
in  the  latter  court,  and  to  no  other.  Wkeelack  v. 
Wkedock^  5  Verm.  433. 

114.  The  plaintiff  who  succeeds  in  a  writ  of 
error,  and  obtains  final  judgment  in  his  action,  is 
entitled  to  costs  of  tlie  writ  of  error,  without 
regaxd  to  the  amount  that  he  recovers.  Baker  v. 
BU^et  1  Verm.  141. 

115.  Where  a  writ  of  error  does  not  operate  as  a 
#tt;>erjeiiea#,  execution  issues  from  the  supreme 
courts  on  affirmance,  for  the  costs  of  the  writ  of 
error  only.     Herring  v.  Selding,  2  Aik.  12. 

See  a  ride  of  court  as  to  costs  in  error.  1  Aik.  409. 

116.  In  Tennessee,  the  party  who  contests  a 
petition  to  lay  off  a  road,  tnough  he  succeeds  in 
reversing  the  judgment  or  oraer,  must  never- 
theless pay  the  costs  of  the  writ  of  error.  Ex 
paru  fVilUams,  4  Terg.  579. 

117.  When  judgment  is  reversed  because  of  the 
incompetency  of  the  judge  who  tried  the  cause,  the 
party  in  whose  favor  judgment  below  was  rendered 
must  pay  the  costs.     Stale  v.  Simpson,  5  Terg.  365. 

118.  In  Ohio,  if  judgment  is  reversed  in  part, 
and  affirmed  in  part,  costs  are  eoually  divided. 
Carter  v.  Hawley,  Wright,  332.  Collins  v.  John, 
Wright,  628.  But  in  North  Carolina,  if  a  judg- 
ment is  reversed  in  part,  the  defendant  in  error 
roust  pav  costs.     Smith  v.  Shepard,  1  Dev.  461. 

119.  Where  the  circuit  ^ourt  of  Alabama  re- 
versed a  justice's  judgment,  and  the  supreme 
court  reversed  the  latter  judgment,  and  affirmed 
that  of  the  justice,  and  certified  the  same  to  the 
circuit  court  in  order  that  a  new  procedendo  should 
be,  by  that  court,  awarded  to  the  justice,  costs 
were  allowed  to  the  plaintiff  in  error.  Payne  v. 
Martin,  1  Stew.  407. 

IV.  When  and  how  Costs  are  affected  by  the  JSlmowU 
of  Damages  recovered. 

See  Ante,  3.  4.  5. 

120.  In  New  York,  where,  from  the  plaintiff's 
recovering  not  more  than  $250,  in  a  suit  brought 
in  the  supreme  court,  the  plaintiff  is,  by  statute, 
entitled  only  to  common  pleas  costs,  he  can  recov- 
er only  according  to  the  existing  rate  of  costs  in 
the  common  pleas.    Anon.  17  Johns.  109. 

121.  A  verdict  rendered  in  the  supreme  court 


for  the  plaintiff  for  less  than  9960,  wii  Mt 
on  payment  of  costs ;  the  plaintiff  made  out  a  bUJ 
of  costs  according  to  the  rate  established  for  thij 
court,  which  was  served,  notice  of  taxation  given, 
and  costs  taxed  ez  parte,  no  person  attending  Ibr 
the  defendant,  who  paid  the  costs  thus  taxed  ;  the 
court  refused  to  grant  a  retaxation,  and  to  order 
w  lat  had  been  paid  beyond  common  nleas  costs  to 
be  returned.   Hinckley  v.  Boardman,  i  Cainea,  134 

122.  Where  a  suit  on  a  bail  bond,  taken  in  the 
common  pleas,  is  brought  in  the  supreme  coart, 
common  pleas  costs  on^  can  be  recovered  where 
the  case  is  disposed  of  on  motion.  Haswell  v. 
Bates,  9  Johns.  80.  S.  P.  Gardiner  v..  BurkoM^ 
12  Johns.  459. 

123.  In  a  suit  on  a  bond  for  performance  of  cov- 
enants, full  costs  are  given,  though  nominal  dam- 
ages only  are  assessecT by  the  jury.  Judgment,  in 
such  case,  is  for  the  penalty,  and  not  for  the  dam- 
BgffB.  Hodges  V.  Suffelt,  2  Johns.  Cas.  406.  8.  P. 
Godfrey  v.  Vancott,  13  Johns.  345.  But  on  a 
bond  to  secure  payment  of  instalments,  if  the 
amount  due  is  reauced  by  set-off,  judgment  will 
be  for  balance,  and  not  for  the  penalty  ',  and  coals 
will  be  recoveredaccordingly.  .  Van  AnJhoerp  r. 
IngersoU,  2  Caines,  107.  Bee  Pearson  v.  BaiUfh 
10  Johns.  219.  Alendorf  v.  Stidde,  2  Cow.  413. 
Fairlie  v.  Lawson,  5  Cow.  424.  Harvey  v.  Bard^ 
well,  6  Cow.  57. 

124.  Full  Costs  are  given  to  a  plaintiff  who  re- 
covers $250  debt,  and  also  damages  for  deten- 
tion.    Clanp  V.  Reynolds,  2  Johns.  Uas.  409. 

125.  where  several  suits  are  consolidated,  and 
in  the  leading  suits  the  plaintiff  recovers  more 
than  $250,  and  less  in  the  others,  he  is  not  entitled 
to  supreme  costs  in  the  latter.  JfGregor  v.  X^ove* 
land,  I  Caines,  66. 

126.  Only  common  pleas  costs  can  be  recovered 
in  covenant  for  non-payment  of  rent  reserved  in  a 
lease,  or  in  assumpsit,  if  less  than  $250  is  recov- 
ered. Becker  v.  Piatt,  7  Johns.  555.  AUott  v. 
Phelps,  1  Cow.  170.  See  also  People  y.  Chapman, 
1  Cow.  214.  PeopU  v.  HaUeU,  4  Cow.  68.  So 
in  an  action  for  the  seduction,  &x.,  of  a  daughter 
Shttfdt  V.  Rowley,  4  Cow.  58. 

127.  An  attorney  suing,  by  attachment  of  priv- 
ilege, for  a  debt  less  than  $%50,  can  recover  only 
common  pleas  costs.  Bailey*s  case,  1  Johns.  Cas 
32.    See  Attoricby,  &c.  Iti7. 

128.  Where  a  plaintiff  recovers,  in  the  supreme 
court,  a  sum  that  carries  common  pleas  costs 
only,  he  cannot  tax  counsel  fees  at  the  supreme 
court  rate.  Hayes  v.  Bayley,  4  Cow.  143.  See 
ChUd  V.  Hunter,  5  Wend.  1U3.  Campbell  v.  Cook, 
9  Wend.  4<)2. 

129.  If,  after  action  brought,  the  demand  be  re- 
duced, by  a  partial  pavmeut,  below  $250,  and  a 
cognovit  be  taken  for  the  residue,  supreme  court 
costs  are  not  recoverable.  JITGregor  v.  Lovdand, 
1  Caines,  66. 

130.  The  costs  of  a  precept,  if  the  sum  demand- 
ed be  not  more  than  $250,  can  be  taxed  only  at 
the  common  pleas  rate.  Burt  v.  Crosby,  9  Wend. 
460. 

131.  A  party,  entitled  only  to  common  pleas 
costs,  cannot  recover  supreme  court  costs  for  sei^ 
vices  rendered  necessary  by  a  case  made  by  the 
defendant  for  a  new  trial.  Plumb  v.  ,Lyman,  1 
Wend.  74. 

132.  Where  in  debt  for  $250,  the  penaltv  of  an 
agreement,  the  defendant  demurred  to  the  declara- 
tion, which  was  held  to  be  good,  and  by  leave  of 
court  withdrew  his  demurrer,  on  payment  of 
costs,  held  that  these  should  be  supreme  court 
costs,  as,  on  a  judgment  against  the  defendants, 
nominal  damages  might  be  added,  which  would 
raise  the  sum  above  $250.  Hulin  v.  Rockwell,  9 
Cow.  652. 
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Ids.  A  defendant  has  Btipreme  court  costs,  when 
be  has  a  verdict  in  that  court,  in  all  actions  men- 
tioned in  the  first  section  of  the  statute  of  costs,  in 
the  revised  code,  whether  the  cause  be  commenced 
there  or  be  brought  there  by  habeas  corpus  from 
the  common  pleas.    Judson  y.  Leach,  7  Uow.  152. 

134.  In  an  action  on  the  case  for  obstructing  a 
itream  and  flowing  the  plaintiff's  land,  where  thtf 
d1?fendant  gives  evidence  to  show  that  he  has  so 
dMtructed  the  stream  for  20  years,  it  is  held  the 
title  to  the  freehold  is  drawn  in  question  within 
the  meaning  of  the  statute,  and  that  the  plaintiff 
if  entitird  to  supreme  court  costs,  though  he  re- 
covers only  ^90  damage.  Tanrudiff  v.  Lawyer^ 
S  Cow.  38«. 

135.  In  covenant  broken,  to  recover  the  consid- 
eration money  in  case  of  eviction,  the  plaintiff  is 
entitled  to  supreme  court  costs,  though  ne  recover 
less  than  (25b,  if  the  judge  certify  that  title  to 
land  came  in  question.  Mumford  v.  Withey,  1 
Wend.  279. 

136.  On  judgment  by  default  in  the  supreme 
tourt,  where  damages  are  assessed  by  the  clerk, 
end  the  plaintiff  does  not  recover  more  than  (250, 
he  is  entitled  to  no  more  than  (13.50  costs,  exdu- 
flive  of  officers'  fees  and  disbursements.  JVaw 
York  State  Bank  v.  Wood,  10  Wend.  626. 

137.  Under  the  statute  which  directs  that  **  if 
the  plaintiff  shall  not  recover  above  (50,  be- 
■Mes  cocts,  he  shall  not  recover  any  costs,  but 

'  shall  pay  costs  to  the  defendant,"  the  recovery, 
means  the  damages  assessed  by  the  jury,  ee  nomi- 
ne, exclusive  of  the  costs  thatihey  may  arbitrarily 
filid.  Van  Horns  v.  Petrit,  2  Games,  213.  Stede 
▼.  Western  Lock  Companfft  2  Johns.  283.  Ross  v. 
JMe,  13  Johns.  306. 

138.  Where  the  plaintiff,  in  the  supreme  court, 
recovers  less  than  (50,  the  defendant  may  set  off 
his  costs  against ^the  damages  recovered.  Spence 
▼.  White,  1  Johns.  Cas.  102.  Coleman,  67.  Por- 
ter V.  Lane,  8  Johns.  357.  Wood  v.  Gibson.  1  Cow. 
907.  And  the  plaintiff  may  set  off  his  aamages 
against  the  defendant's  ^costs.  Boss  v.  Dole,  13 
Johns.  306.    Ahemaihy  v.  Abernathy,  2  Cow.  413. 

139.  This  rule  extends  to  actions  for  a  nuisance, 
^§n  wilful  trespass,  and  to  an  action  of  slander  re- 
moved into  the  supreme  court  fi'om  the  common 
pleas,  by  habeas  corpus.  13  Johns.  306.  Hasbrouck 
V.  Sehoonmaker,  9  Cow.  692.  Waterman  v.  Van 
Bensehotten,  13  Johns.  425.  But  the  plaintiff,  in 
an  action  for  false  imprisonment  only,  is  entitled 
to  full  costs  in  the  supreme  court,  though  he  re- 
covers less  than  (50.  BigeUno  v.  Steams,  19 
Johns.  168.  Also  m  an  action  for  a  libel.  Haff 
V.  Hutchinson,  1  Cow.  415.  And  in  an  action  of 
slandd*  of  title.    Goodrich  v.  Stevyart,  3  Wend.  439. 

140.  Where  a  plaintiff  in  an  action  of  assump- 
sit removed  from  a  mayor's  court  into  the  supreme 
court,  by  habeas,  corpus,  recovers  more  than  (50, 
though  less  than  (^0,  he  is  entitled  to  supreme 
court  costs.     Youngs  v.  Vnn  Schaick,  5  Cow.  281. 

141.  Where  d^bt  is  brought  in  the  supreme 
coart  on  a  bond  with  a  penalty  exceeding  (50, 
conditioned  to  pay  less  than  that  sum,  if  Uie  de- 
fendant pay  or  tender  the  amount  that  is  due, 
before  judgment,  the  plaintiff  is  not  entitled  to 
costs.     Wdls  V.  Feeter,  5  Wend.  133. 

142.  In  the  court  of  common  pleas  of  the  city 
'    of  New  York,  though  the  plaintiff  do  not  recover 

(50,  yet  if  he  recover  more  than  (25,  he  has 
costs,  even  if  the  action '  might  have  been 
brought  befbre  a  justice.  Fan  Lew  v.  King,  3 
Cow.  375.  The  (50  statute  does  not  apply  to  the 
city  of  New  York.  ib.  Latimer  v.  Barton,  I 
Wend.  278. 

143.  In  trespass  qu.  d.  Jr.,  where  title  to  land 
comes  iff  question,  the  plaintiff  has  costs,  though 
he  recover  less  than  (5<X    Rogers  v.  JIf  Gregor,  4 
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Cow.  531.  HuilbeU  v.  Rochester,  8  Cow.  IIS. 
Brotharton  v.  Wright,  15  Wend.  237.  Alit^,  if 
the  title  do  not  come  in  question.  Crtme  v,  Com^ 
stock,  11  Johns.  404. 

144.  In  such  action,  if  the  defendant  justify 
under  a  riffht  of  way,  and  the  jury  find  six  cents 
damages  lor  the  plaintiff,  he  is  entitled  to  full 
costs.     Heaton  v.  Ferris,  1  Johns.  146. 

145.  In  an  action  upon  the  case  for  flowing  land, 
if  the  defendant  justify  under  a  prescription  to 
flow,  and  the  plaintiff  recover  any  damages,  he  is 
entitled  to  f^li  costs.  Eustace  v.  TuthiU,  2  Johns. 
185.    AViUr, '  where,  in  such  case,  the  defendant 

Save  in  evidence  a  license  from  the  plaintiff  to 
ow,  but  the  plaintiff  showed  a  revocation  of  the 
license,  and  recovered  (9  damage.  Otis  v.  HaUy 
3  Johns.  450. 

146.  Where,  in  such  case,  a  license  of  the  plain- 
tiff comes  in  question,  and  the  plaintiff  does  not 
recover  more  than  (50,  he  is  not  entitled  to  costs. 
A  right  to  the  direct  use  or  enjoyment  of  the  plain- 
tiff's land  must  be  set  up  by  the  defendant,  and 
the  injury  to  the  plaintiff  not  be  merely  conse- 
quential upon  the  manner  in  which  the  defendant 
may  use  or  occupy  his  own  land.  Chandler  v. 
Duane,  10  Wend.  563. 

14^.  In  an  action  upon  the  case  for  erecting  a 
nuisance,  the  plaintiff  recovered  only  (45,  and 
the  judge  did  not  certify  that  title  to  land  came  in 
question.  Held  that  the  plaintiff  could  not  recover 
costs,  but  must  pa&iposta  to  the  defendant.  Ross 
V.  Dole,  13  Johns.'jD6.  See  also  Chandler  ▼.  Du* 
ane,  10  Wend.  563. 

148.  Though,  in  trespass  for^ mesne  profits,  after 
a  recovery  in  ejectment,  the  title  cannot  ordina- 
rily come  in  question,  yet  if  the  plaintiff  claim 
damages  for  occupation  prior  to  the  time  laid  in 
the  demise,  the  .defendant  may  dispute  the  title 
prior  to  that  time,  and,  in  such  case,  the  plaintiff 
may  recover  full  costs,  though  he  do  not  recover 
(50  damages.    Jackson  v.  jSmdaJU,  11  Johns.  405. 

149.  In  trespass  ^.  cL  Jr.,  brought  in  the  com- 
mon pleas,  where  title  did  not  come  in  question, 
and  the  plaintiff  recovered  (1,  it  was  held  that  as  a 
justice  had  cognizance  of  the  action  j  the  defendant 
was  entitled  to  costs  against  the  plaintiff.  Stng  v. 
Annin,  10  Johns.  302. 

150.  Where  the  plaintiff  declared  in  trespass 
d.  Jr.,  and  for  assaulting  and  debauching  his 

aughter,  per  quod,  &c.,  and  recovered  (10  on  a 
general  verdict,  costs  were  allowed  him.  Spal- 
oerg  V.  Walrod,  1  Johns.  Cas.  162. 

lol.  In  covenant  by  a  lessee  against  a  lessor 
for  breach  of  covenant  of  title  in  the  lessor,  if 
the  only  plea  be  non  est  Jactum,  the  question  of 
title  does  not  arise.  Barney  v.  Keith,  6  Wend. 
555. 

152.  A  plaintiff  is  not  entitled  to  full  costs  on  the 
ground  that  title  comes  in  question,  when  he  sues 
in  trespatP,  for  the  defendant's  carrying  away 
stones  from  an  unenclosed  lot,  and  offers  to  show 
title,  which  is  not  done  because  the  defendant  ad- 
mits it.  Brown  v.  Majors,  7  Wend.  495.  See  8 
Cow.  115.  j^ 

153.  But  he  is  entaied  to  full  costs,  where  the 
defendant,  instead  of  pleading  a  justification  to  a 
count  in  trespass  fbr  cutting,  i&c.,  timber,  gives 
notice  of  justification  genendly,  to  enter  on  the 
locus  in  quo  and  to  take  timber.  Radley  v.  Brice^ 
6  Wend.  539. 

154.  To  entitle  the  plaintiff  to  full  costs,  on  the 
ground  that  title  was  in  question,  that  fact  most 
appear  from  the  certificate  of  the  judge  who  tried 
the  cause,  and  not  be  determined  by  referring  to 
the  pleadings.  Farrington  v.  Rennie,  2  Caines, 
QMfl  Jackson  V.  Rand/iU,  11  Johns.  405.  S.  P 
7j.  Fftr^e  V.  Eames,  1  Wend.  99.     1  Wend.  280. 

155-  ^ttch  certificate  need  not  be  given  at  thv 
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trial ;  it  is  sufficient  if  it  be  granted  afler  the  costs 
are  taxed.  Towers  v.  Fielte,  1  Johns.  Cas.  221. 
Coleman,  86.     Heaton  ▼.  Ferris^  1  Johns.  146. 

156.  ^he  certificate  is  conclusive  on  the  taxing 
officer,  bat  may  be  reviewed  and  vacated  by  the 
court.     Barney  v.  Keith,  6  Wend.  555. 

157.  Under  a  statute  formerly  id  force  in  New 
York,  the  plaintiff  was  entitled  to  full  costs  in 
actions  of  trespass,  if  the  iudge  certified  that  the 
trespass  was  wilful  and  malicious,  whatever 
amount  of  damages  was  recovered.  But  if  the 
judge  were  not  satisfied  that  the  trespass  was  suf- 
ficiently proved,  he  was  not  bound  to  certify, 
though  the  verdict  were  for  the  plaintiff.  Hunt 
V.  iMtn,  3  Johns.  Cas.  140.  And  in  all  cases, 
it  seems  to  have  rested  in  the  judge's  discretion 
whether  to  certify  or  not.  Heath  v.  M'lnroy^  6 
Johns.  277. 

158.  To  warrant  a  certificate,  the  trespass  must 
have  been  voluntary  in  fact,  and  not  merely  by 
construction.  Tower  v.  Wilson,  3  Caines,  174. 
And  a  voluntary  trespass,  it  seems,  should  have 
been  committed  mala  fide,  or  with  intent  to  injure 
or  vex,  or  with  a  consciousness  of  violating  right. 
Heath  v.  MInroy,  6  Johns.  277. 

159.  The  revised  act  concerning  costs  does  not 
authorise  a  certificate  that  the  trespass  was  wilful 
and  malicious.     Crane  v.  Comstock^  11  Johns.  404. 

160.  Under  the  statute  which  provides  that 
«  when  the  plaintiff  shall  recover  any  sum  in  a 
court  of  record,  he  shall  recwer  his  costs,  if  it 
appear  that  his  claim,  as  estaoiiBhed  at  the  trial, 
exceeded  $200,  and  the  same  was  reduced  by  set- 
offs )  or  that  the  debts,  6ui.y  of  both  parties,  estab- 
lished on  the  trial,  exceeded  ^400,'  — the  plain- 
tiff who  recovers  less  than  ^u,  is  not  entitled  to 
costs,  when  the  defendant  proves  payments,  spe- 
cifically made  on  the  contract  in  suiL  and  thereby 
reduces  the  plaintiff's  claim  below  $50.  Matteson 
v.  Bloomfield,  10  Wend.  555.  Mills  v.  JVeio  York 
Common.  Pleas,  10  Wend.  557,  note.  'Miter,  if 
the  plaintiff's  claim  be  reduced  by  set-offs.  ib. 
Parker  v.  RadUff,  14  Wend.  68. 

161.  But  if  the  plaintiff  sue  originally  in  the 
supr^e  court,  he  can  in  no  case  have  costs  in 
assumpsit,  unless  he  recover  more  than  $50. 
Hamlm  v.  Hart,  4  Cow.  396. 

162.  The  proviso  in  the  ^150  act,  §  1,  which  de- 
nies jurisdiction  to  a  justice  of  matters  of  account, 
when  the  sum  total  of  both  parties,  &c.,  amounts 
to  $400,  extends  to  those  accounts  only  which 
are  unliquidated  between  the  parties.  Where 
accounts  are  liquidated,  the  balance  alone  is  the 
account  between  them.  .  So  of  the  proviso  in 
§  5,  concerning  costs.  Abemathy  v.  Ahernaihy,  2 
Cow.  413. 

163.  Under  the  statute  which  enacts  that  in 
obtain  actions  brought  into  the  common  pleas, 
*^  if  the  plaintiff  shall  not  recover  above  $&,  he 
shall  not  recover  costs,  but  shall  pay  cogts  to  the 
defendant,"  the  plaintiff  is  not  entitled  to  costs, 
but  must  pay  them,  where  the  jury  find  a  verdict 
for  $25  and  six  cents  cost.  Seaman  v.  Bailey,  2 
Caines,  214.     See  Attorn^|^  &c.  46.  48. 

164.  In  cases  within  the  jurisdiction  of  a  jus- 
tice, a  plaintiff  in  trespass  upon  the  case,  who 
recovers,  in  the  common  pleas,  six  cents  damage, 
and  six  cents  costs,  must  pay  costs  to  the  defend- 
ant.    Van  Cott  V.  Negus,  2  Caines,  235. 

165.  In  trespass  on  land,  though  the  court  cer- 
tify that  the  trespass  was  wilfal  and  malicious, 
yet  the  plaintiff  must  pay  costs  to  the  defendant, 
if  the  recovery  be  liot  more  than  $25.  Benton  v. 
Dole,  1  Cow.  160. 

166.  Where,  in  trespass  ^u.  d.fr.,  the  defendant 
pleads  a  license  which  is  the  matter  of  contro- 
versy at  the  trial,  and  the  plaintiff  recovers  75 
cents,  he  is  not  entitled  to  cost ;  the  freehold  or 


title  to  land  not  being  in  questimi.    £r  fmrt$  G»> 
hum,  1  Cow.  568. 

167.  In  assault  and  battery,  on  haieas  carfms 
from  the  common  pleas,  and  verdict  for  $^,  and 
a  new  trial  gran  tea,  ^ith  costs  to  abide  the  event, 
then  a  verdict  for  the  defendant,  the  defendant  is 
to  have  costs  of  both  trials.  Carovy  v.  Rider,  S 
Cow.  617. 

168.  And  where  the  plaintiff's  judgment  is  re- 
duced below  $25,  by  a  set-off,  he  must  pay  costs. 
Van  Antyjerp  v.  Jttger8oUy,2  Caines,  107. 

169.  But  if  there  are  mutual  accounts  between 
the  parties,  and  the  sum  of  the  accounts^of  both 
exceeds  $200,  the  plaintiff  is  entitled  to  costs 
though  he  obtain  a  verdict  or  an  award  for  less 
than  1^.     Dunham  v.  Chamberlain,  9  Johns.  224. 

170.  Where  an  appeal  was  taken  from  a  jus- 
tice's judgment,  in  1829,  and  the  trial  in  the 
common  pleas  was  after  the  revised  statutes  took 
effect,  it  was  held  that  the  plaintiff,  though  suc- 
cessful, could  not  recover  more  than  $7  costs,  and 
disbursements.     Deanr.  Gridley,  11  Wend.  167. 

171.  And  on  carrying  the  same  cause  to  the 
supreme  court  by  writ  of  error,  where  the  j^^^ 
ment  of  the  common  pleas,  nonsuiting  the  plaintiff, 
was  reversed,  and  a  venire  de  novo  awarded,  with 
a  direction  that  the  costs  in  the  supreme  court 
should  abide  the  event  of  the  suit  in  the  common 
, pleas,  the  plaintiff  was  held  entitled  to  tax  a  full 

bill  of  costs  in  the  supreme  court,  notwithstanding 
the  limitation  of  cofits  in  the  common  pleas.  £6. 
-  172.  In  Pennsylvania,  if  "  the  matter  in  contro- 
yersy  "  before  the  supreme  court  be  of  the  Talue 
of  $500,  and  upwards,  the  plaintiff  is  entitled  to 
costs,  though  he  recovers  less  than  jC50.  fVurts 
V.  M'Faddon,  4  S.  &  R.  78.  And  all  disputes 
arising  out  of  the  same  policy  of  insurance,  and 
united  in  one  action,  are  considered  as  the  matter 
in  contro.versy  —  as  a  demand  for  a  total  loss,  and 
a  count  for  money  had  and  reofived  to  recover 
back  the  premium,  ib. 

173.  In  actions  of  tort,  in  the  supreme  court,  or 
district  court  of  Philadelphia,  if  the  damages  laid 
in  the  declaration  exceed  $500,  the  plaintiff  has 
costs,  though  the  vei'dict  be  for  less  than  that  sum. 
Hancock  v.  Barton,  1 S.  &  R.  269.  Badre  v.  Barry, 

3  S.  &  R.  461.    Byrne  v.  Gordon,  2  Browne,  271 
Strutzer  v.  Morgan,  2  Browne,  38. 

174.  In  actions  of  tort  commenced  in  the  com- 
mon pleas,  if  the  plaintiff  lay  his  damages  at  more 
than  $100,  he  has  costs,  though  he  recover  less 
than  that  sum.     Clark  v.  M'Kisson,  6  S.  db  R.  87. 

175.  The  English  rule,  that  the  court  is  booad 
by  statute  21  James  I.  c.  16,  and  cannot  increase 
the  costs  where  the  damages  in  slander  are  less 
than  40  shillings,  yet  that  the  iury  are  not  so  bound, 
has  been  adopted  in  Pennsylvania,  in  construing 
the  statute  of  that  state,  bower  ▼.  dayUm,  6  S. 
&  R.  86. 

176.  Where  less  than  40  shillings  damage  was 
recovered  in  slander,  and  judgment  entered  for 
costs,  the  judgment  was  reversed,  restitution 
awarded,  and  a  venire  de  novo.  '  Oailey  y.  Beard, 

4  Yeates,  546. 

177.  And  in  trespass  ou.  d.  fr.  the  jury  may 
ive  full  costs,  though  they  find  damages  under 
0  shillinffs,  and  the  judge  does  not  certify  that 

the  freehold  was  in  question.    Hinds  t.  Knoz,  4 
S.  &  R.  417. 

178.  But  the  jury  cannot  give  costs  in  an  action, 
'brought  in  the  common  pleas,  for  a  demand  with- 
in a  justice's  jurisdiction.     Sneivdy  ▼.  Weidman, 
1  S.  &  R.  417. 

179.  Where  a  verdict  finds  six  pence  costs,  no 
more  Costs  than  damages  shall  be  recovered. 
Case  cited  3  Binn.  324. 

ISO.  Where  the  jury  found  full  costs,  in  an 
action    of  trespass,  removed   from  the  common 
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to  the  snpraine  eoort,  judment  was  entered 
•ccordingly ,  although  the  sum  toand  did  not  carry 
costs  in  the  aupreme  court  M'Kisson  ▼.  Sud^  1 
Teates,  1.    4  Binn.  16. 

IBl.  Where  the  plaintiff,  in  tresp'aaa  qu.  cl.  Jr. 
Vka  de  bonis  osp.,  recovered  $5  damages,  and  took 
out  eiecution  for  full  costs,  the  supreme  court  af- 
firmed the  proceeding.  IViUiams  y.  GUnn,  2 
Pennayl.  137. 

IdQ.  Where  a  statute  gave  a  penalty  of  £50 
to  the  person  or  persons  grieved,  and  an  action  of 
debt  was  brought  in  the  supreme  court,  in  which 
the  jury  founa  the  penalty  of  £50,  with  six  pence 
damages,  and  six  pence  costs,  it  was  held  that  the 
jury  had  a  right  to  give  the  noqpinal  damages,  and 
that  the  plaintiff  was,  therefore,  entitled  to  full 
eosts,  under  the  act  which  directed,  that  if  the 
plaintiff  did  not  recover  more  than  £50  in  the  su- 
wenie  court,  he  should  not  have  costs.  Jforris  v, 
PUmare,  1  Testes,  405. 

183.  Where,  in  slander,  there  was  an  award  of 
arbitrators  for  the  plaintiff,  with  six  cents  dam- 
ages, and  on  appeal  by  the  plaintiff  he  obtained  a 
verdict  for  $5,  it  was  held  that  though  he  could  re- 
cover no  more  costs  than  damages,  ^et  he  was  en- 
titled to  recover  back  the  costs  which  he  paid  on 
appealing  from  the  award.  Guy  v.  Wilkeson,  2 
Watts,  133.  See  GaUaUn  v.  Chmman,  1  Pennsyl. 
115.     Upnniter  v.  Brounif  1  Pennsyl.  488. 

184.  If  a  plaintiff  obtaio»*a  verdict  for  a  less 
sum  tiian  the  award  of  arbitrators  from  which  the 
defendant  appeals,  he  cannot  recover  costs  that 
accrue  afler  the  appeal.  Rankin  v.  Murry,  2 
Pennsyl.  74. 

185.  Where  a  defendant  appeals  from  a  justice's 
iudgment,  and  the  olaintiff  obtains  judgment  in 
Hw  common  pleas,  tor  the  same  amount  of  dam- 
SigeSf  he  recovers  costs. afler  the  appeal.  Johnston 
▼.  Perkins,  1  Pennsyl.  23.  • 

.  186.  The  plaintiff  is  entitled  to  full  costs  in  an 
action  brought  in  the  common  pleas,  to  recover 
damages  for  negligence  in  the  execution  of  work, 
'  employment,  trust  or  duty,  under  a  contract  —  it 
being  substantially  for  a  tort  —  though  he  recover 
less  than  ^100  damages.  Such  actfon  is  not  cog- 
nizable by  a  justice.  ZeU  v.  Amoldf  2  Pennsyl. 
292. 

187.  In  debt,  in  the  common  pleas,  on  a  sinele 
bill  given  for  the  price  of  a  horse,  where  the  de- 
fendant showed  «  warranty  of  the  horse  and  a 
breach  of  it,  and  in  consequence  thereof  a  ver- 
dict was  returned  for  less  than  $100,  the  plaintiff 
was  held  entitled  to  costs.  Sadler  v.  sHobaugh^ 
3  S.  &  R.  388. 

188.  In  assumpsit  remove'd  into  the  circuit  court 
by  the  defendant,  and  a  recovery  by  the  plaintiff 
of  less  than  ten  pounds,  he  was  denied  costs.  Sil- 
vius  V.  Smitkf  3  Yeates,  583.  See  also  Bunner  v. 
ma,  1  Dall.  457. 

189.  Where  the  plaintiff  would  not  be  entitled  to 
any  costs  in  the  court  below,  he  cannot  recover 
double  costs  in  the  supreme  court  SeoU  v.  JfKiS' 
»on,  2  Dall.  183. 

190.  If  an  action  is  brought  for  a  debt  above  the 
sum  required  to  give  juriMiction  to  the  common 
pleas,  and  the  amount  is  reduced  below  that  sum 
by  a  set-off,  the  plaintiff,  nevertheless,  has  costs. 
BraOey  v.  MiUer,  2  Dall.  74.  S.  P.  Spear  v. 
Jamieson^  2  S.  &  R.  530. 

191.  Where  a  bond  and  warrant  (o  confess  judg- 
ment had  been  given  for  £600,  and,  before  judg- 
ment had  been  entered  up,  the  amount  due  had 
been  reduced  by  payments  to  less  than  £10,  it  was 
held  that  the  plaintiff  was  not  entitled  to  costs 
npon  his  judgment,  under  the  act  of  1795,  which 
gave  jurisdiction  to  justices  of  the  peace  in  matters 
under  £10.     Cooper  v.  CoaU^  1  Dall.  308. 

192.  S0|  where  jadgment  was  entered  ii^  th^ 


common  pleas  on  a  bond  in  the  penal  sum  of  $500, 
|>ut  the  plaintiff  recovered  less  than  $100,  it  was 
held  that  he'was  not  entitled  to  costs,  not  having 
made  the  previous  affidavit  *  SUwari  v.  MitchdL 
13  S.  &,  R.  287. 

193.  The  plaintiff  is  entitled  to  full  costs,  with- 
out the  previous  affidavit,  where  his  demand  is 
reduced  below  $200  by  a  set-off.  Grant  v.  Wal- 
lace, 16  S.  &  A.  253. 

194.  Where  the  pluntiff  removed  his  cause  to 
the  circuit  court,  and  recovered  less  than  $100, 
and  offered  no  evidence  of  a  demand  exceeding 
$500,  and  it  was  apparent^  from  the  circumstances 
of  the  case,  that  none  could  be  offered,*  he  was 
ordered  to  pay  costs.  Boop  v.  Brubacker^  1  Rawle, 
304. 

195.  Under  the  statute  which  provides  that 
when  a  defendant  appeals  from  a  justice's  judg- 
ment, he  shall  pay  all  costs  if  the  judgment  shul 
be  affirmed,  or  if  the  plaintiff  shall  recover  more 
than  the  amount  of  the  justice's  judgment,  the 
plaintiff  is  entitled  to  all  his  costs,  upon  his  re- 
covering a  more  favorable  judgment  tnan  that  of 
the  justice,  although  there  was  an  intermediate 
award  of  arbitrators  for  a  greater  amount  than 
the  verdict  and  judgment.  J^ewkotise  v.  Kelly ^  5 
Watts,  508. 

196.  Afler  judgment  and  execntion,  it  is  too  late 
to  move  for  a  rule  to  show  cause  why  the  plaintiff 
should  have  full  costs.  M'fCisson  v.  Steel,  1 
Testes,  1.  But  if  a  plaintiff  levy  costs  to 
which  he  is  not  entitled,  the  court  will  compel 
him,  by  rule,  to  refund  them.  Harris  v.  Fortune, 
1  Binn.  125. 

197.  Under  the  Massachusetts  sUtnte  of  1803, 
providing  that  where,  in  actions  on  simple  con- 
tract, the  plaintiff  demanded  more  than  $50,  and 
did  not,  on  appeal  to  the  supreme  court,  recover 
more  than  that  amount,  the  defendant  should  have 
costs  after  the  appeal,  unless  the  appeal  were  made 
bv  the  defendant,  in  which  case  the  plaintiff 
snould  recover  double  costs  afler  the  appeal,  it 
was  held  that  if  the  ad  damnum  in  the  plaintiff's 
writ  exceeded  $50,  though  he  recovered  less  in 
the  common  pleas,  yet  an  appeal  lay,  and  the 
party  appealing  was  liable  to  costs  according  to 
the  statute.  Stone  v.  Kelly,  8  Mass.  98.  But 
where,  in  such  case,  the  plaintiff  recovered  more 
than  $50,  in  tlie  common  pleas,  and  either  party 
appealed,  this  statute  did  not  affect  the  costs 
Lakeman  v.  Morse,  9  Mass.  126.  Ham  v.  Bicker^ 
9  Mass.  28. 

196.  This  sfatute  extended  to  actions  carried  to 
the  supreme  court  by  6ctitious  demurrer,  as'  well 
as  to  tnose  which  were  tried  in  the  common  pleas. 
Wigktman  v.  Hastings^  4  Mass.  244. 

199.  The  statute  of  1811,  c.  33,  §  4,  regulating 
costs  on  appeals,  was  held  to  extend  to  actions 
pending  when  it  was  enacted,  as  well  as  to  actions 
subsequently  commenced.  BilUngs  v.  Segar,  11 
Mass.  340. 

200.  Under  statute  of  1820,  c.  79,  §.4,  directing 
that  on  appeal  from  the  common  pleas  by  a  plain- 
tiff in  a  personal  action,  if  he  should  not  recover, 
in  the  supreme  court,  more  than  $100,  he  should 
not  recover  costs  in  the  supreme  court,  but  should 
be  liable  to  pay  costs  to  the  defendant,  it  was  held, 
where  the  plaintiff  recovered  $90  on  appeal,  Ind 
the  cause  was  continued,  on  questions  of  law 
raised  by  the  defendant,  and  judgment  was  rendered 
for  the  plaintiff,  at  a  subsequent  term,  for  $100 
and  80  cents,  including  interest  on  the  verdict, 
that  the  costs  were  not  affected  by  this  allowance 
of  interest.  ^Andrews  v.  Austin,  2  Pick.  628. 

201.  Where  the  plaintiff  sufiered  judgment  to 
go  against  him,  in  the  common  pleas,  without 
offering  any  evidence,  and  bn  appeal  did  not  re- 
cover more  than  $100,  the  defendant  was  allowed 


«04 


COSTS. 


coits  of  the  iqtpeal.  Chac^  y.  TVdber,  2  Pick.  S7. 
See  also  £iw«  v.  Murdock,  13  Pick.  321  BosUm 
T.  y<wi!f,  1  Greenl.  406. 

202.  Under  the  proviso  in  that  atatate,  that  if 
the  Bupreme  court  aaaJl  certify  that  there  was  rea- 
sonable  cause  for  an  appeal  by  the  plaintiff,  he 
may  recover  costs  of  appeal,  the  certificate  must 
be  given  before  judgment  is  entered  PUmpton  ▼. 
JSaJ&r,  9  Pick.  70.  *   * 

203.  Within  the  meaning  of  a  *'reat  action  ' 
mentioned  in  that  statute,  actions  are  included 
which  put  in  issue  rights  to  real  estate,  though  in 
form  personal;  as. a  right  of  way.  Plympton  ▼. 
BakeTf  K)  Pick.  473.  llie  same  construction  was 
also  given  to  previous  statutes  in  pari  materia, 
CrocRtr  T.  Blacky  16  Mass.  448.  Dummer  y.  Fo9^ 
t€T,  7  Mass.  476.  Blood  v.  Kemp,  4  Pick.  169. 
Padelford  v.  Padelford,  7  Pick.  152.  2  Mass.  462, 
note.  BiUte^field  v.  Pearson,  10  Mass.  410.  S.  P. 
in  Maine,  Simjfson  v.  Seaiteyt  8  Greenl.  138l  Wil- 
liams  y.  Veazie,  8  Greenl.  106. 

204.  If  a  plaintiff,  who  appeals  from  m  judgment 

E'nst  him  iA  the  common  pleas,  recover  less  than 
,  in  the  supreme  court,  he  is  entitled  to  one 
th  part  as  much  cost  as  damage,  according  to 
statute  1807,  c.  123,  if  the  judge  certify  that  there 
was  reasonable  cause  for  such  appeal.  But  he  is 
not  entitled  to  full  costs.  Goifrtiu  y.  Qodfrtu, 
1  Pick.  236.    9  Pick.  72. 

205.  Where  the  plaintiff  recovers  more  than 
^j,  and  on  appeal  by  the  defendant,  the  plaintiff 
recovers  less  than  that  sum,  he  has  one  quarter 
as  much  cost  as  damages.  Ldand  v.  Bussey,  7 
Pick.  13. 

206.  Where  the  plaintiff  churned  $77.74,  and 
the  defendant  brought  into  the  common  pleas  $12, 
and  the  plaintiff  there  recovered  $17,  and  appealed| 
and  recovered  in  the  supreme  court  $72.74,  it  was 
held  that  he  was  entitled  to  a  certificate  of  reason- 
able cause  of  appeal,  and  to  full  coats.  Emereon 
y.  Jfewbury,  13  rick.  377. 

207.  The  sUtute  of  1807,  o.  123,  which  directed 
that  in  actions  originally  brought  in  the  common 
pleas,  if  the  plojntiff  did  not  recover  $20,  he 
should  have  for  costs  no  more  than  one  quarter 
part  of  the-  debt  or  damage  recovered,  did  not 
extend  to  judgments  rendered  on  the  report  of 
referees,  under  a  rule  of  court.    Moore  v.  Heald, 

7  Mass.  467.  See  also  Brown  y.  Mathes,  5  N. 
Hamp.  230. 

208.  Nor  to  judgments  reduced  by  the  defend- 
ant's demands  fileiT  in  offiiet.    Barnard  v.  Curtis, 

8  Mass.  535.  Gilman  v.  Burgess,  12  Mass.  206. 
jStUier,  where  the  defendant  proves  partial  pay- 
ment, and  thus  reduces  the  plaintiff's  claim  below 
$20.  ib,  S.  P.  in  South  Carolina.  Hall  y.^WH- 
Uams,  2  Bay,  433.  Cambridge  Association  v. 
IfiehoU,  1  Const.  Hep.  121.  X  M'Cord,  395,  Levy 
y.  Roberts*  And  in  Maine.  Hatkome  y.  Cote, 
5  Greenl.  74.  And  in  New  Hampshire.  Burbank 
y.  fViOoughby,  5  N.  Hamp.  111. 

209.  lie  ^imihir  sUtute  of  1783,  o.  42,  §  8,  was 
held  to  apply  to  cases  in  which  a  trustee  was  sum- 
moned, as  well  as  to  other  oases.  Denkam  y. 
Lyon,  1  Mass.  16. 

210.  Under  statute  1783,  c.  52,  |  3,  which 
allowed  only  half  as  much  cost  as  damoges,  in 
cerAin  cases,  unless  in  the  opinion  of  the  court 
'*the  plaintiff  had  a  reasonable  expectation  of 
larger  damages,'*  it  was  held  that  a  plaintiff  was 
not  entitled  to  full  costs  where  his  expectation  of 
larger  damages  was  founded  on  a  misapprehension 
of  the  law.  Toppan  y.  Atkinson,  2  Mass.  365. 
See  Biekford.  y.  Page^  2  Mass.  455.  462,  note.  7 
Mass.  24. 

211.  The  court  had  no  authority,  under  that 
statute,  to  award  full  Costs  for  the  plaintiff  in  an 
action  of  assault  and  battery  and  false  imprison- 


ment, where  he  fecoyeied  leoi  thaa  four 

Rising  V.  Granger,  1  Mass.  47. 

212.  Under  Uie  Maine  statute  of  1817,  c.  185^ 
which  gives  costs  to  an  appellant,  where  there 
was  reasonable  cause  for  the  appeal,  a  plaintiff  in 
trespass  for  assault,  Ac,  against  whom  judgiAenI 
is  given  in  the  common  pleas,  and  who  recoyen 

f30  only  on  his  appeal,  is  entitled  to  full  costs 
iim«r  y.  Carsley,  1  Greenl.  15     8.  P    UuU  y 
Kf&ght,  1  Greenl.  17. 

2ia  Under  the  statute  of  1822,  c.  193,  providing 
that  any  party  in  personal  actions,  where  the  dam* 
ages  demanded  exceed  $100,  and  in  actions  ol 
replevin  or  trespass  qu,  cL  Jr.  ejectment  or  real 
action,  may  appeal  from  the  common  pleas  to  the 
supreme  court ;  and  that  in  personal  actions,  ex- 
cept trespass  qu,  d.  Jr.,  and  replevin,  where  the 
property  shall  be  found  by  the  jury  to  exceed 
$100,  the  plaintiff,  if  he  appeal,  shall  not  recover, 
but  shall  pay  to  the  defendant  costs  of  the  appeal, 
if  he  do  not  recover  over  $100^  it  was  held  that 
the  defendant  was  entitled,  to  costs  of  appeal, 
where  the  plaintiff  joined  a  count  in  trespass  qu» 
d.Jr.  with  a  count  de  boms  asv.  and  the  defend* 
ant  had  a  verdict  below,  ana  on  the  plaintiff^* 
appeal,  a  verdict  was  returned  for  the  defendant 
on  the  first  count,  and  for  less  than  $100  damages 
for  the  plaintiff  on  the  second  count.  Swno  y. 
HaU,  3  Greenl.  94.  See  Leighton  y.  Boody,  Z 
Greenl.  42.  ., 

214.  If  the  defendant,  in  any  of  the  cases  men- 
tioned in  that  statute,  appeal  from  the  coounon 
pleas,  and  be  defanlted  in  the  supreme  court,  he 
must  pay  double  costs.  Meserve  y.  Elwell,  3 
Greenl.  43. 

215.  Where,  on  an  appeal,  the  verdict  aboye  is 
for  a  greater  sum  than  it  was  below,  the  court  will 
only  compare  the  two  sums  found,  in  order  to 
ascertain  the  rula  of  costs,  and  will  not  go  oat  of 
the  record  to  ascertain  whether  the  damages, 
thdugh  apparently  increased,  were  in  fact  di- 
minished as  to  the  principal  sum  in  dispute. 
Baker  y.  Appleton,  4  Greenl.  66.  &e  2  GreenL 
397 

216.  The  statute  of  1829,  giving,  in  certain 
cases,  twenty-five  per  cent,  addition  to  the  costs 
recovered  against  a  defendant  who  appeals,  does 
not  apply  to  cases  brought  into  tfaft  supreme  court 
by  demurrer  to  a  plea,  and  a  reservation  of  liberty 
to  wave  the  pleadings*  in  that  court  Anon.  7 
Greenl.  161. 

217.  Under  the  New  Hampshire  statute  which 
enacts  Uiat  in  actions  of  trespass  ^»c2.j^.  when 
the  title  to  real  estate  is  not  in  question  *  if  the 
jury  do  not  find  damages  over  four  pounds,  the 
court  may  allow  such  costs  as  they  deem  proper, 
not  exceeding  the  sum  found  by  me  jury,  it  was 
held  that  the  plaintiff  was  not  entitled  to  fuU  costs 
in  a  case  in  wnich  he  recovered  $3.42  for  a  tres- 
pass committed  on  a  part  of  the  locus  in  ouo,  of 
which  part  the  title  was  not  in  question,  the  jury 
having  given  a  verdict  for  the  defendant  on  the 
first  count,  which  described  a  close  of  which  the 
tiUe  was  in  (question  at  the  trial.  Crosby  v.  Moore, 
6  N.  Hamp.  o7. 

218.  Under  the  sUtute  of  June  16, 1791,  where 
in  trespass  qu,  cl,fir.  the  title  of  real  estate  was  not 
in  question,  and  the  jury  found  less  than  forty 
shillings  damage,  the  plaintiff  was  held  to  be 
limited  in  his  costs  to  a  sum  not  exceeding  the 
amount  of  damages.  Ward  v.  Bartlett,  1  N. 
Hamp.  14.  See  also  Dennison  y.  Perkins,  3  N. 
Hamp.  313. 

219.  And  in  such  action,  where  the  damages 
found  are  less  than  forty  shillings,  the  title  to  real 
estate  was  not- considered  to  be  in  question,  so  as 
to  entitle  the  plaintiff  to  full  costs,  unless  the  de- 
fendant set  up  a  title  or  claim  of  some  kind,  in 
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gppqgittoa  to  &B  title  of  tiie  plaintiit  FormUtk  t. 
ChgtUm,  3  N.  Harop.  401. 

S30.  tf  nder  statute  of  1824,  e.  73,  which  denies 
6otts  on  an  appeal  where  the  plaintiff  appeals  and 
does  not  recover  more  than  »0,  and  ffives  costs 
to  the  defendant,  the  plaintiff  is  entitled  to  the 
costs  of  the  court  below,  and  the  defendant  to  the 
eosts  of  the  appeal  Roby  r.  Marsh,  4  N  Hamp. 
175. 

221.  Under  statute  1819,  anthorixing  courts  to 
fimit  and  allow  bills  of  costs,  in  actions  triable 
Vefore  them,  as  law  and  Justice  shall  require,  if 
llie  amount  in  controversy  is  less  than  $13.33, 
eosts  will  be  limited.  JilUer,  where  the  sum  in 
eontroversj  is  more  than  $13.33,  and  theplaintiff 
recovers  more  than  $&  Runnuy  ▼.  Eustoortk^ 
4  N.  Hamp.  225. 

222.  Under  the  statute  of  1829,  providinjr  that  in 
certain  actions,  when  the  jury  do  not  give  more 
than  $13.33  damages,  the  court  may  limit  the 
pontiff  in  his  costs,  if  it  shall  appear  that  he  had 
no  reasonable  expectation  of  recovering  more,  the 
court  wiii  not  so  limit  the  costs  unless  it  clearly 
appear  that  the  plaintiff  had  no  grround  to  suppose 
«at  he  should  recover  greater  damages.  Avus  v. 
Cadvj  6  N.  Hamp.  59.  See  also  Henriek  v.  Fuller, 
6  N.  Hamp.  247. 

223.  Under  sUtute  of  l>ec.  21, 1824,  which  di- 
rected that  if  a  defendant,  who  should  appeal  from 
the  common  pleas,  should  not  reduce  the  damages 
recovered  bel6w,  he  should  be  liable  to  douhle 
eosts,  it  is  held  that  if  he  do  not  enter  his  appeal, 
the  plaintiff  is  entitled  to  double  costs  on  affirm- 
ance of  the  judgment  Horton  v.  Palmer,  3  N. 
Hamp.  432. 

224.  So  where  judgment  below  is  entered  by 
agreement,  merely  for  the  purpose  of  appealing, 
and  it  is  also  agreed  that  the  plaintiff  shall  have 
Judgment  above  for.  the  same  sum.  8abin  v. 
FkUiriek,  4.N.  Hamp.  164. 

225.  The  defendant  was  held  entitled  to  costs 
of  appeal,  where  he  filed  a  set-off  in  the  common 
pleas,. and  obtained  a  judgment,  and  on  the  ph^in- 
tiff*s  appeal  he  obtained  a  verdiet  for  only  $25.54. 
BuMsey  v.  WUvui,  4  N.  Hamp.  W, 

226.  Under  statute  of  1825,  which  provides  that 
in  all  actions  commenced  in  the  common  pleas, 
except  for  slander,  assault  and  battery,  &c.  dec., 
if  it  shall  appear  that  the  plaintiff  had  no  reason- 
able expectation  of  recovering  more  than  $6,  the 
court  may  limit  his  costs,  as  they  judge  just  and 
reasonable ;  held  that  a  plaintiff  was  not  entitled 
to  full  costs,  who  brought  tresoass  for  carrying 
away  a  lar^  number  of  logs  from  Connecticut 
river  and  its  banks,  and  recovered  two  dollars 
only,  the  value  of  one  log  —  it  appearing  that  the 

*Iogs  had  been  put  into  3ie  river  under  such  cir- 
cumstances as  to  be  forfeited  to  any  person  who 
should  take  them.  Barron  v.  Ashley,  4  N.  Hamp. 
279. 

^  227.  As  a  justice  of  the  peace  has  no  jurisdic- 
tion, in  New  Hampshire,  or  an  action  of  covenant 
broken,  on  a  covenant  that  land  conveyed  is  free 
of  incumbrances,  the  plaintiff  is  entitled  to  full 
costs,  however  small  the  damage  he  may  recover 
in  the  judicial  courts.  Pritchard  v.  Atkinson,  4 
N.  Hamp.  291. 

228.  Under  the  Ohio  statutes,  if  a  plaintiff  com- 
mence an  action  for  assault  and  battery  and  false 
imprisonment,  in  the  common  pleas,  and  do  not 
recover  five  dollars,  he  is  entitled  to  no  costs. 
Bell  V.  Bates f  3  Ham.  380.  So  in  slander.  Dou- 
gherty V.  Miller,  Wright,  36. 

229.  In  an  action  of  trespass  on  real  estate, 
where- the  dama^,  laid  in  the  declaration,  exceed 
$100,  the  plaintiff  has  full  costs,  without  reference 
to  the  amount  recovered.  Jforton  v.  Hart.  1  Ham. 
167.  .    .  »       -ui 


230.  If  the  plaintiff,  in  assumpsit  brought  in  the 
common  pleas,  do  not  recover  $100,  he  has  no 
costs.     Lawson  v.  Perry,  Wright,  242. 

231.  In  New  Jersey,  if  an  action,  in  which  title 
to  land  comes  in  question,  is  commenced  in  the 
common  pleas,  and  is  removed  by  the  defendant 
into  the  supreme  court,  the  plaintiff  has  full  costs, 
though  he  do  not  recover  $200.  Hankinson  v. 
Baird,  1  Halst  130.  See  BlaektBeU  v.  Leslie,  1 
South.  112.  Vantyl  v.  Marsh,  2  South.  507.  Hunt 
V  Morris,  7  Halst  175. 

232.  The  statute  which  provides  that  the  plain- 
tiff shall  not  recover  costs  if  he  do  not  recover 
$50,  in  suits  commenced  or  prosecuted  in  the 
supreme  court,  extends  to  actions  of  trespass. 
HTiite  V.  Hum,  1  Halst.  415.  But  not  to  actions 
on  judgments.     Barradiff  v.  Griscom,  Coxe,  193. 

233.  As  it  is  not  necessary  that  a  replevin  bond 
should  be  sued  in  the  court  where  it  was  taken, 
the  plaintiff  is*  entitled  to  no  costs,  if  he  recover 
less  than  is  required  to  give  him  costs  iitany  other 
action  of  debt  Hughes  v-  Hughes,  2  Pen.  577. 
See  Appeal,  756.  757. 

234.  B^  the  South  Carolina  sUtute  of  1747,  if  a 
plaintiff  m  anv  of  the  courts  of  law  ahall  not  re- 
cover above  jC20,  current  money,  (i.  e.  $12.24,)  he 
shall  lose  all  his  costs  of  suit  but  by  statute  of 
1799,  in  actions  of  trespass  to  try  title  to  lands,  in 
actions  of  trespass  upon  the  case,  trover,  detinue, 
or  any  of  them,  brought  to  try  title  in  any  kind  or 
property,  if  the  plamtiff  establish  his  right  of 
propertv,  he  shall  have  full  costs  if  the  verdict  be 
above  four  dollars.  Held  that  in  trover,  where 
the  value  of  the  property  was  alleged  to  be  within 
the  summary  jtftrisdiction  of  the  court,  but  the 
damages  laidf  above  it,  the  plaintiff  is  entitled  to 
full  costs,  when  the  verdict  is  for  more  than  $4. 
Cloud  V.  Sl^ge,  Harper,  367. 

235.  Where  a  landlord,  brought  an  action  upon 
the  case  against  his  tenant  for  waste,  and  joined  a 
count  in  trover  for  converting  a  parcel  of  plank, 
and  on  the  general  issue  a  verdict  was  returned 
for  $8,  the  plaintiff  was  held  not  to  be  entitled  to 
full  costs,  as  the  right  and  title  of  property  were 
not  in  issue  MCuUough  v.  M*CuUough^  2  N.  d& 
M.  361. 

236.  If  a  real  demand  be  less  than  £20,  and 
other  counts  are  added  deceitfully  to  swell  the 
costs,  the  plaintiff  shall  not  have  full  costs.  Cam* 
bridge  Association  v.  Mehols,  1  Const  Rep.  121. 
S^e  2  Bailey,  88. 

237.  The  statute  which  limits  the  plaintiff  to 
half  costs,  where  he  recovers  less  than  $50,  on 
liquidated  demands  and  open  accounts,  does  not 
apply  to  a  case  in  which  he  has  not  the  means^of 
regulatins  his  demand  by  any  standard ;  as  for  a 
breach  of  warranty,  &c.  Grimes  v.  Goteen,  1 
M'Cord,  137. 

238.  Where  a  suit  is  brought  in  the  common 
pleas,  which  ought  to  have  been  brought  before  a 
magistrate,  the  nlaintiff  is  not  entitled  to  magis- 
trate's costs.  In  general,  a  plaintiff  is  entitled  to 
/ull  costs,  or  none.    Jfdnee  v.  Palmer,  2  Bailej^,  90. 

239.  A  plaintiff  who  sues  in  the  general  juris- 
diction of  the  court  is  entitled  to  full  costs,  though 
he  recovers  a  sum  within  the  summary  iurisdiction, 
unless  it  appear  that  he  offered  j\p  eviclence,  at  the 
trial,  of  a  cause  of  action  beyond  the  summary 
jurisdiction,  or  that  the  suit  win  instituted  wan- 
tonly, on  a  fictitious  demand,  for  the  purpose  of 
enhancing  costs.    Furman  v.  Peay,  2  Bailey,  612. 

240.  In  Missouri,  where  the  subject  matter  of 
the  suit  is  as  properly  cognizable  by  the  circuit 
court  as  by  a  justice,  the  plaintiff  may  have  full 
costs  in  that  court,  though  he  do  not  recover  more 
than  a  iostice  has  authority  to  award  him.  Hay- 
dm  V.  Sloan,  3  Mis.  328.  See  Hays  v.  J^omas, 
3  Mi*.  33^.  * 
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341.  If,  on  appeal  from  a  jastiee,  the  plaintiff 
recorers  nothing,  he  muqt  pay  costa  of  both 
courts.     Ashabrumiur  v.  Perkins,  2  Mis.  18dt 

242.  By  a  statute  in  Alabama,  the  plaintiff  shall 
not  recover  more  costs  than  damages,  in  certain 
actions,  if  the  damages  do  not  exceed  ^,  unless 
the  judge,  who  tries  the  case,  shall  certify  that 
more  damages  ought  to  havelieen  awarded  by  the 
jury.  Under  this  statute  the  plaintiff  cannot  re- 
cover more  costs  than  damages,  though  the  jury 
find  costs  for  him.     Reid  v.  uordon,  2  stew.  469. 

243.  But  the  statute  does  not  extend  to  cases  of 
trespass  to  try  titles.  M'Gehee  v.  Evans,  1  Stew. 
589.  Nor  to  the  action  of  trover.  Johnston  v. 
Sims,  4  Stew.  &.  Port  330  Nor  to  trespass  quart 
elausum  JregU.   Williams  v.  Perldns,  )  Porter,  471. 

244.  In  Uonnecticut,  the  plaintiff  ia  entitled  to 
full  cost,  in  an  action  of  trover,  if  the  efiect  of  the 
suit  is  to  recover  the  thin£  demanded,  though  the 
jury  find  less  than  40is.  damages.   'Brick  v.  Rttd, 

1  Root,  136. 

245.  So  in  trespass,  where  title  to  land  is  the 
principal  matter  in  dispute.     Oranger  v.  Hancock, 

2  Root,  88.    ^dgate  v.  Stores,  2  Root,  160. 

246.  In  Vermont,  the  appellant  in  an  action  of 
slander  can  recover  only  as  much  cost  as  damage, 
unless  his  damages  amount  to  $7.  Smith  v.  Skum^ 
way,  3  Tyler,  74. 

247.  But  if  he  recovers  less  than  $7  in  the  com- 
mon pleas,  and  on  appeal  recovers  more,  he  has 
full  costs  in  both  courts.  DwineUs  v.  Aikin,  2 
Tyler,  78.  See  Parsons  v.  Young,  2  Verm.  434. 
Bobinson  v.  Wkitckfr,  2  Verm.  563. 

248.  The  plaintiff  is  restricted  in  his  costs  to  the 
amount  of  his  damages,  in  H  cas^  appealed  from  a 
justice,  though  the  defendant  had  filed  a  plea  in 
offset  before  the  justice,  and  recovered  thereon, 
and  also  a  count  on  book  account  in  ^^ffset  in  the 
common  pleas,  by  which  the  cause  is  continued 
until  a  decision  on  the  account.  ElUnwood  v. 
Parker,  3  Verm.  65.  But  if  the  defendant  remove 
the  csuse  to  the  supreme  court,  the  plaintiff  will 
have  his  additional  costs  which  accrue  there,  ih, 

249.  The  costs  that  accrue  after  a  reference  of 
*<  all  demands  "  are  taxable  without  regard  to  the 
amount  of  damages  recovered.  Baker  v.  Blodget, 
IVerm  141. 

250.  The  statute  restricting  costs  does  not  apply 
to  actions  of  debt  on  a  penal  statute.  Hall  v. 
Adams,2Aik.]20, 

251.  Under  the  statute  of  1822,  which  provides 
that  the  plaintiff  shall  recover  no  more  costs  than 
debt  or  damages,  "  except  costs  which  may  accrue 
from  continuance  at  the  request  of  the  defendant," 
the  court  add  to  an  amount  of  costs  equal  to  the  debt, 
&c.,  the  costs  that  accrue  at  any  term,  in'  which 
the  defendant  appellee  obtainecf  a  continuance; 
but  not  the  costs  of  any  subsequent  term,  as  a  con- 
sequence  of  such  continuance.  Davis  v.  Tarble, 
2  Aik.  259. 

252.  In  Kentucky,  since  the  statute  of  1828,  the 
plaintiff,  in  actions  on  contract,  wttere  the  damages 
can  be  fixed  by  any  le^l  standard,  cannot  recover 
costs,  when  the  verdict  is  for  less  than  $50,  if* 
there  be  no  plea  or  notice  of  set-off,  or  other  de- 
fence relied  on,  &c.  H^Ung  v.  Bife,  3  J.  J. 
Marsh.  587.  Carrington  v.  Combs,  3  J.  J.  Marsh. 
308      Broten  v.  Pollard,  6  J.  J.  Marsh.  116. 

253.  In  Virginia,  where  a  iury  find  six  cents 
damages  in  an  action  for  assault  and  battery,  they 
have  no  authority  to  give  costs,  and  judgment  will 
be  rendered  for  the  damages  only.  Bals  r.  Har- 
ms, 2  Virg.  Caa.  26. 

V.    CfdouhU  and  treble  Costs. 
&ee4nte,  197. 198.  214.  223.  224. 

254.  Statutes  giving  double  costs  to  certain  offi- 
•ers  who  succeed  in  aetions  bfought  against  them 


**  for  or  concerning  any  matter  or  thing  done  br 
virtue  of  their  offices*'  apply  only  to  acts  of  mal- 
feasance, and  not  to  those  of  nonfeasance*.  PUui 
V.  Osbom,  2  Cow.  527.  The  statute  21  James  I. 
c.  12,  giving  double  costs  to  officers  sued  out  oF 
their  county,  is  not  in  force  in  Massachusetts. 
Pearce  v.  Atwood,  13  Mass.  354. 

255.  The  statute  giving  the  shenff,  &c.,  double 
costs,  on  verdict,  dbc.,  in  his  favor,  does  not  apply 
to  a  proceeding  upon  certiorari,  CbuU  v.  Van 
Slyek,  3  Cow.  17. 

256.  A  defendant,  against  whom  an  information 
in  the  nature  of  a  quo  warranto  is  filed,  is  not  en- 
titled to  double  costs,  though  judgment  be  ren- 
dered for  him.     People  v.  Adams,  9  Wend.  464. 

257.  The  New  York  statute  giving  double  costs, 
in  suits  against  sheriffs  and  other  officers,  does  not 
extend  to  the  case  of  a  judgment  fop  the  defend- 
ant on  demurrer.     Stone  v.  Woods,  5  Johns.  18S. 

258.  And  where,  in  an  action  against  a  justice, 
for  an  official  act,  there  is  an  issue  in  fact  and  a 
demurrer,  and  the  plaintiff  is  non-prossed  on  the 
issue  in  fact,  for  not  proceeding  to  trial,  and  judg- 
ment is  against  him  on  the  demurrer,  the  defend* 
ant  is  entitled  to  double  costs  on  the  non  pros.,  but 
not  on  the  demurrer.  Waitr.  Durand,  9  J ohne  254. 

259.  Where  tKere  was  a  demurrer  to  one  of  the 
counts  in  replevin,  and  issue  joined  on  the  other 
counts,  and  judgment  for  the  defendant  on  the 
demurrer,  as  well  as  on  the  verdict  in  his  favor,  he 
was  held  entitled  to  single  costs  only  on  the  demur- 
rer, and  to  double  costs  on  the  issues.  Treble  costs 
were  not  taxable  in  the  case.  Gibbs  v.  BuU,  20 
Johns.  212. 

260.  Under  the  revised  statutes  the  defendant 
in  replevin  is  not  entitled  to  double  costs,  thoufli 
the  action  be  in  fact  against  an  officer  for  an  om- 
cial  act.  Crummer  v.  Huff,  I  Wend.  24.  Nor 
is  a  sheriff  entitled  to  double  costs,  when  acquitted 
in  an  action  upon  the  case  for  a  non-feasance. 
Warner  v.  Lownds,  I  Hall,  224. 

261.  In  trespass  against  an  officer  and  his  aida, 
where  the  defendants  appear  by  the  same  attor- 
ney, but  sever  in  their  defence,  and  are  successful, 
tlie  officer  has  double  costs,  and  the  other  defend- 
ants single  costs  for  all  items  not  allowed  to  the 
officer.     Lawrence  v.  Titus,  1  Hall,  421. 

262.  Where,  in  a  suit  against  an  officer,  the 
plaintiff  does  not  recover  ^50,  and  therefore  does 
not  recover  costs,  but  must  pay  them  to  the  de- 
fendant, he  is  not  liable  to  the  defendant  for  double 
costs.     Jfidiols  V.  Ketekum,  19  Johns.  167. 

263.  Where  a  couFtable  is  sued  for  selling  prop- 
erty on  execution,  and  judgment  is  in  his  favor,  hs 
has  double  costs.  ALUer,  if  he  be  sued  jointly 
with  another,  and  they  plead  jointly,  though  judg- 
ment be  in  favor  of  both.  Wales  v.  Hart,  2  • . 
Cow.  426. 

264.  In  an  action  for  a  malicious  prosecution 
against  a  justice  and  the  person  at  whose  inntance 
he  issued  the  warrant,  on  which  the  plaintiff  was 
nonsuited  at  the  trial,  the  defendants  having  plead- 
ed  severally,  the  .justice  was  held  entitled  to 
double  costs,  and  the  other  defendant  to  single 
costs.     Bow  V.  Sherwood,  6  Johns.  109. 

265.  Where  an  action  of  trespass  qpare  cJausum 
fregit  is  commenced  before  a  justice  of  the  peace, 
ana  the  defendant  puts  in  a  plea  of  title  in  the 
locus  in  quo,  and  the  plaintiff  then  commences  his 
action  in  the  court  of  common  pleas  of  the  county, 
which  the  defendant  removes  to  the  supreme 
court  by  a  writ  of  habeas  corpus,  and  on  the  trial 
the  plaintiff  recovers  damages,  he  is  entitled  to 
double  costs  under  the  7th  section  of  the  act  of 
the  5th  of  April,  1813 ;  the  action  being  considered, 
afler  its  removal  into  this  court,  a3  the  same  action 
originally  commenced  in  the  court  below.  Bennet 
V.  Rathbun,  17  Johns.  37.  See  also  Volk  v 
Younfs,  I  Cow.  425. 
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866.  Wlierb  ft  vheriiF  pletded  the  genetil  isroe 
and  two  special  pleas  to  an  action  of  trespass 
Miinst  him  for  an  official  act,  to  whi<^h  pleas  the 
pTaintiff  replied,  and  the  replications  were  de- 
murred to,  and  a  verdict  was  returned  for  the 
•heriff,  on  the  general  issue  ^-  held  that  the  demur- 
rer  could  not  aAerwards  be  argued ;  and  double 
eosts  were  given  to  the  sheriff.  Skmo  ▼.  Raymond, 
3  Cow.  513. 

MfoJ.  On  a  notice  for  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial,  in  an  aotton 
a^inst  a  sheriff,  where  a  plaintiff  is  entitled  to 
stipulate,  he  is  not  bound  to  pay  double  eosts  on 
making  the  stipulation.  Taieot  v.  fVoodamjf,  3 
Johns.  443.  ^ 

2(>8.  A  defendant,  entitled  to  double  eosts  on  a 
verdict  for  him,  or  on  the  plaintiff's  becominj|r 
nonsuit,  or  suffering  a  discontinuance,  is  not  enti- 
tled to  them  on  interlocutory  motions  and  rules. 
Rid^  V.  f/vMe/^  4  Wend.  S»l. 

2U9.  Where,  m  trespass  qu.  d.  fr.,  originaUy 
brought  before  a  justice,  and  removed,  bj  plea  of 
title,  into  the  common  pleas,  where  the  plaintiff 
new  assigns  afler  a  plea  of  freehold,  and  the  de- 
fendant pleads  not  guilty  to  the  new  assignment, 
the  plaintiff  is  not  entitled  to  double  costs,  but 
must  pay  eosts  to  the  defendant,  if  the  recovery  be 
less  than  is  sufficient  to  carry  common  pleas  costs. 
People  V.  Rensselaer  Common  Pleas,  2  Wend.  647. 

270.  Where  the  defendant,  in  a  suit  before  a 
justice  for  obstructing  a  highway,  pleaded  title, 
and  he  afterwards,  in  the  common  pleas,  pleaded 
nil  dekety  the  plaintiff  in  that  court  was  held  en- 
titled to  double  costs.  People  v.  Onondaga  Com- 
mon Pleas,  2  Wend.  963. 

271 .  In  an  action  .of  trespass  on  lands  and  for 
tarrying  away  timber,  commenced  before  the  re- 
vised statutes  took  effect,  but  decided  aflervrards, 
the  plaintiff  can  have  single  costs  only,  though  he 
is  entitled  to  treble  the  damages  found  by  the  jury. 
SmxU^y.  Castlers,  5  Wend.  81. 

272.  Double  costs,  awarded  to  an  officer  in  a 
suit  against  him  for  official  acts,  belong  to  the 
party,  and  not  to  the  attorney  who  conducted  the 
defenee.  M'FarUmd  v.  Orary,  6  Wend.  297. 
But  where  the  party  in  the  process,  under  which 
the  official  act  was  done,  indemnifies  the  officer 
ftnd  assumes  the  defence,  he  is  entitled  to  the 
double  costs.  iJb, 

273.  Where  judgment  is  rendered  for  treble 
costs,  it  is  sufficient  to  state  the  aggregate  sum 
**  being  treble  the  costs  and  charges  of  the  plain- 
tiff,'* without  first  stating  the  amount  of  the  single 
eosts,  and  then  the  treble  sum.  Davison  v.  Schoo* 
Uy,  5  Halst  145. 

274.  In  South  Carolina,  when  a  statute  gives 
double  costs,  the  English  rule  is  adopted,  by  which 
common  costs  are  first  taxed,  and  50  per  cent,  add- 
ed thereto.    Stephens  v.  Ligon,  Harper,  439. 

275.  So  in  New  York,  since  the  revised  statutes. 
And  the  same  principle,  applied  to  treble  costs, 
gives  the  plaintiff  75  per  cent,  added  to  the  com- 
mon costs.     Patehin  v.  Parkhurst,  9  Wend.  443. 

276.  But  in  Pennsylvania,  the  English  rule  does 
not  prevail;  and  a  party,  entitled  by  statute  to 
treble  costs,  is  allowed  tiuree  times  the  usual  costs, 
except  that  officers'  fees,  which  are  not  regularly 
and   usually  payable  by  the  defendflht,  are  not 

^trebled.     Shoemaker  v.  Ifesbit,  2  Rawle,  201 . 

277.  The  South  Carolina  statute  giring  double 
eosts  to  magistrates  extends  to  mi  tarn,  as  well  as  to 
other  actions.  BarksdaU  ▼.  Morrison^  3  M'Cord, 
184.  « 

278.  A  party  entitled  to  treble  damages  and 
treble  costs  must  apply  for  them  to  the  court. 
Anon.  4  Wend.  216. 

279.  In  trespass  for  cutting  down  timber,  thft 
plaintiff  is  entitled,  under  sUtute  sess.  36,  ^^  ?7 
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§  29,  to  treble  costs,  as  well  as  treble  damages. 
Moms  V.  Brush,  14  Johns.  326. 

280.  A  plaintiff,  who  at  the  circuit  recovers  for 
a  trespass  a  sum  which,  when  trebled,  amounts  to 
less  than  $50,  is  not  allowed  treble  costs.  Hus* 
brtmek  v.  Schoonmaker,  3  Cow.  346. 

281.  In  trespass  brought  by  a  private  person,  it 
is  not  necessaiy,  in  order  to  entitle  him  to  treble 
costs,  that  the  declaration  should  negative  the 
exception  in  the  statute,  by  averring  that  the  tres- 
pass, was  committed  without  the  leave  or  permis-  * 
sion  of  the  owner.  Beekman  v.  Chalmers,  1  Cow. 
684.  It  is  sufficient,  if  the  jury  find  the  defendant 
guilty,  and  assess  the  single  damages  of  the  plain- 
tiff, without  pursuinff  the  precise  woras  of  the 
statute  —  **  single  value  of  the  timber,"  6lc.  ib. 

282.  But  tiie  count  must  be  upon  the  etatutc, 
and  the  jury  most  find  for  the  plaintiff  generally, 
and  assess  the  single  value,  —  in  tetms.  Other- 
wise the  court  will  intend  that  the  jury  found 
treble  dama||;es,  or  that  the  defendant  Drought 
himself  withm  the  provisions  of  the  statufe.  Uv- 
ingston  v.  PleUner,  1  Cow.  175. 

2d3.  To  entitle  to  treble  damages  and  eosts,  the 
verdict  must  be  upon  a  count  or  counts  expressly 
on  the  statute ;  it  is  not  sufficient  that  it  be  on  a 
count  upon  the  statute  and  a  general  count  in  the 
same  declaration.     Benton  v.  Vale,  1  Cow.  160. 

284.  The  certificate  of  a  judge  will  not  be  re- 
ceived to  entitle  to  treble  damages  and  costs,  in 
trespass  on  the  statute,  ib. 

285.  Bv  the  Maine  statute  of  1822,  c.  193,  §  4, 
if  the  defendant  will  put  the  question  of  damages 
a  second  time  to  the  jury,  and  does  not  succeed, 
he  shall  pa^  double  the  whole  costs  accruing  after 
his  appeal,  in  addition  to  the  costs  below.  But  an 
appeal  upon  an  issue  in  law  is  not  within  the  stat- 
ute.   Mey  V.  Carlide,  2  Greenl.  386. 

VI.  Costs  in  interloctttory  Proceedings,  Motions,  &e. 

'286.  On  a  motion  to  change  the  venue,  costs 
are  not  allowed  to  either  party ;  but  they  abide 
the  event,  and  may  be  taxed  after  judgment.  JVbr- 
ton  V.  Rich,  20  Johns.  475. 

•  287.  But  a  party  who  fails  in  such  motion  is^ 
not  entitled  to  tlie  costs  thereof,  though  he  pre- 
vail in  his  suit.  Oidney  r.  Spelman,  6  Wend. 
525. 

288.  The  imposing  of  costs  on  a  party  who  ap- 
plies for  relief  depenas  on  the  equity  and  discretion 
of  the  court,  and  not  on  any  statute.  PhUips  r. 
Peck,  2  Johns.  Cas.  104. 

289.  Where  a  re^^ular  proceeding  is  set  aside, , 
on  motion,  the  applicant  must  p^ty  costs.     Torrey 
V.  Morehouse,  1  Johns.  CJ|^.  242. 

290.  But  he  is  not  bound  to  pay  them  until  a 
taxed  bill  is  presented.  SatUlwrUmd  v.  Sheffield, 
2  Wend.  293. 

291.  All  enumerated  motions  are  on  the  same 
footing  as  a  case,  for  the  purposes  of  costs.  Jack- 
son V.  Mather,  7  Cow.  416. 

292.  When  a  stay  of  proceedings  is  obtained,  on 
payment  of  costs,  the  party  obtaining  it  should 
seek  the  other  party,  and  tender  the  costs  to  him. 
Cannon  t.  Cathcart,  Coleman,  80.  1  Johns.  Cas. 
220.  Stansbury  v.  Durell,  1  Johns.  Cas.  396.  Cole- 
man, 99.     Giuiland  v.  Morrell,  1  Caines,  154. 

293.  Where,  afler  judgpient  against  a  party  on 
his  demurrer,  he  has  leave  to  withraw  it  and 
plead,  on  payment  of  costs,  he  must  seek  the  op- 
posite attorney,  and  tender  him  the  costs,  or  ofier 
to  pay  on  their  being  taxed.  Sands  v.  M'Clelan, 
6  Cow.  582.    See  also  Wolf  v.  Uiysler,  1  Hall, 

220. 

294.  And  if  the  party  who  is  to  receive  the 
coats  has  not  his  taxed  bill  ready  within  a  reason- 
0.ble  time  after  notice,  he  must  call  on  the  other 
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p&rt^,  offer  the  ViU,  and  demand  paTment.  "SICmk 
V.  Drake,  2  Baj,  431.  See  People  v.  Hansen- 
fraUs,  3  Cow.  &, 

295.  A  partj  relieved  on  payment  of  costs,  who 
demands  a  taxed  bill,  has  the  same  time  to  make 
payment  after  service  of  a  bill,  that  he  had  at  the 
time  he  made  the  demand  —  tne  same  as  in  case 
of  a  demand,  of  oyer.  Gilbfrt  ▼.  Manekester  Iron 
Company,  7  Wend.  522.  See  also  UoadUy  v. 
Cuy^T,  10  Wend.  593. 

xQQ.  If  a  new  trial  be  awarded  on  payment  of 
the  costs  of  the  former  trial,  such  payment  is  a 
condition  precedent,  though  it  be  not  directed,  in 
terms,  that  the  costs  shallbe  paid  before  the  new 
trial  is  had.  Rixeif  v.  Wari^  3  Rand.  92.  Con- 
tra, Wkeadeu  v.  JPries,  3  J.  J.  Marsh.  169.  See 
Condition,  SlO. 

297.  A  party,  who  does  not  move  for  all  the 
costs  to  wntch  he  is  entitled  when  his  motion  is 
made,  cannot  move  for  them  at  a  subsequent  term. 
Faimtr  v.  MuUigan,  2  Caines,  3da 

296.  Where  after  a  cause  is  noticed  for  trial, 
the  defendant  obtains  an  order  .to  stay  proceed- 
ings, with  a  view  to  move  to  change  the  venue, 
and  the  motion  is  denied,  he  must  pav  the  costs 
of  preparing  for  trial  up  to  the  time  or  the  order. 
Budd  V.  Malbum,  1  Cow.  47.  See  also  Jackson 
V.  Jit  Kinney,  7  Cow.  420. 

299.  A  rule  for  denying  a  motion  carries  costs 
of  course,  unless  the  contrary  be  expressed  in  the 
rule.  Jackson  v.  Gayer,  2  Cow.  484.  But  this  is 
merely  directory  to  the  clerk ;  and  to  subject  the 
party  to  pay  the  costs,  the  clerk  should  enter  the 
rule  for  costs.    Anon,  4  Cow.  357. 

300.  When  costs  are  allowed  for  attending  to  op- 
pose a  motion,  the  rule  should  be  entered  at  the  time, 
and  will  not  be  allowed  at  a  subsequent  term. 
Lownsbury  v.  Rathbone,  I  Wend.  283. 

301.  If  a  party,  entiUed  to  the  costs  of  a  circuit, 
neglect  to  apply  at  the  next  term  for  a  rule  to  en- 
force payment  thereof,  they  must  abide  the  event 
of  the  suit    Miz  v.  Brisban,  2  Wend.  286. 

302.  A  party  against  whom  a  motion  is  made  is 
entitled  to  costs  for  appearing  to  resist  it,  though 
he  object  to  its  being  granted  on  the  ground  of 
short  notice.    Donaldson  v.  Jackson,  9  Wend.  450. 

303.  So  he  is  entitled  to  like  coAts  for  appearing 
at  a  general  term,  and  resisting  a  motion  that 
should  have  been  made  at  a  special  term.  ib. 

304.  No  costs  are  allowed  for  preparation  and 
attendance  to  oppose  a  motion  to  brmg  on  a  de- 
murrpr  as  frivolous,  noticed  but  not  mule.  So  of 
all  enumerated  motions.    Anon,  4  Cow.  157. 

,  305.  A  partv,  brought  into  coprt  on  a  rule  to 
show  cause,  wnich  he  resists,  is  entitled  to  charge 
a  retaining  fee  as  part  of  his  costs.  Burt  v.  Crosby. 
9  Wend.  460. 

306.  Attorneys*  and  counsel  fee,  on  motion  in 
each  cause,  is  taxable  when  several  causes  are 
embraced  in  one  notice,  though  only  one  set  of 
papers  can  be  charged.  ConkUng  v.  Bloodgood, 
12  Wend.  279. 

307.  Where  a  motion  in  several  causes  is  re- 
sisted on  one  set  of  papers,  only  one  bill  of  costs 
is  taxable.  Jerome  v.  Boeram^  1  Wend.  293. 
See  also  Jackson  v.  Gumsey,  3  Cow.  385.  But 
the  clerk*s  fees  are  to  be  tsxed  in  each  cause,  ib, 
Boyce  v.  Tkomjfson,  20  Johns.  274. 

308.  If  a  plaintiff,  after  giving  notice  of  trial, 
countermands  it,  he  must  pay  the  costs  incurred 
by  the  defendant  between  the  service  of  notice 
and  the  countermand.  Keys  v.  Bearddey,  18 
Johns.  135.  See  Morse  v.  La  Forge,  2  Wend.  241. 
Jackson  v.  Mann^  1  Caines,  123. 

309.  Though  the  defendant's  attorney  tell  the 
plaintiff's  attorney  that  he  has  issued  no  suipcnui, 
and  that  the  defendant  has  no  witnesses,  this  does 
not  imply  that  no  costs  have  accrued  to  the  defend- 


ant in  preparing  for  trial.  And  thongli  tn  sneli 
notice  of  trial,  given  by  the  plaintiff's  attorney,  m 
countermanded  oy  him,  and  he  stipulates  to  try  mf 
the  next  circuit,  and  serves  the  stipulation  bcrora 
he  receives  notice  of  a  motion  for  judgment  as  in 
case  of  a  nonsuit,  yet  the  defenduit  has  a  ri^fat  to 
make  the  motion.    Smith  v.  Shaw,  1  Cow.  429. 

310.  If  the  plaintiff  is  pcevented  by  inevitable 
accident  from  going  to  trial,  but  does  not  coun- 
iennand  the  notice  after  he  discovers  that  the 
cause  cannot  be  tried,  he  must  pav  the  coats  of 
the  cironit,  if  there  were  time  sufficient  to  haT» 
countermanded  the  notice.  Jackson  v.  Broton,,  1 
Caines,  484. 

311.  Where  a  cause  was  not  brought  to  trial 
pursuant  to  notice,  because  the  defendant  objected 
to  a  defective  jury  process,  he  was  allowed  costs. 
DOl  V.  Wood,  Coleman,  106.    1  Johns.  Cas.  394. 

312.  When  an  8  days*  notice  of  trial  is  counter- 
manded, though  6  days  before  th^  trial,  the  plain- 
tiff must  pay  Die  costs  incurred  by  the  defendant 
in  consequence  of  the  notice.    Bostwiek  v.  Jtfn- 

fer,  1  Wend.  97.    See  Green  v.  Green,  1  Wend. 
02. 

313.  Where  a  trial  is  put  off  by  a  defendant,  on 
payment  of  costs,  the  plaintiff  cannot  tax,  as  such 
costs,  the  expenses  of  suing  out,  executing,  and 
returning  a  commission  to  take  the  testimony  of 
foreign  witnesses.  Bank  of  St,  Albans  v.  Knicker- 
hacker,  7  Wend.  532. 

314.  When  a  defendant  is  let  in,  on  payment 
of  costs,  to  plead,  afler  an  inquest  is  taxen,  and 
the  judgment  entered  on  the  inquest  stands  as  se- 
curity, the  defendant  must  pay  all  the  costs  that  - 
have  accrued  from  the  entrv  of  the  default  to  the 
granting  of  the  rule  letting  nim  in  to  defend.  Un- 
denooodr.  Brotoer,  12  Wend.  267.  * 

315.  On  setting  aside  a  default  on  the  ground 
of  merits,  if  it  appear  probable  that,  fh>m  the  de- 
fendant's circumstances,  the  plaintiff  may  los^is 
demand,  the  judgment  will  be  ordered  to  staiia  as 
security,  and  a  rule  will  be  granted  that  the  de- 
fendant may  plead  and  go  to>  trial,  on  payment  of 
the  costs,  the  default,  and  all  subsequent  proceed- 
ings, inclading^the  costs  of  resisting  the  motion. 

,Anon.  6  Cow.  390. 

316.  Where,  after  a  regular  default,  the  defend- 
ant makes  an  affidavit  or  merits,  and  shows  it  to 
the  plaintiff's  attorney,  with  an  affidavit  showing 
a  clear  riffht  to  set  it  aside  on  terms,  and  offers  to 
plead  andpay  all  costs,  &c. ;  if  the  plaintiff*s  attor- 
ney refuse  such  offer,  it  seems  that  the  sapreme 
court  will  not  allow  him  more  costs,  on  his  coming 
there  to  oppose  the  motion  to  set  the  default  aside, 
than  were  offered  to  him.  Aliier,  where  there  are 
special  circumstances,  leaving  it  doubtful  whether 
the  court  would  set  aside  the  default  on  the  papers 
exhibited  to  the  plaintiff's  attorney.  Packard  v. 
HiU,  4  Cow.  55.  See  Jackson  v.  Keller,  18  Johns. 
310. 

317.  In  all  interlocutory  proceedings,  in  which 
the  plaintiff  obtains  a  rule  for  costs  against  the 
defendant,  he  may  charge  his  costs  at  the  rate  al- 
lowed for  services  in  the  supreme  court,  without 
regard  to  the  amount  of  the  demand  in  suit.  Payn 
V.  Lansing,  10  Wend.  606. 

318.  A  party  who  attends  before  a  circuit  judge 
or  commissioner,  on  notice  of  his  adversarv,  and 
succeeds  in  opposing  the  proceeding  there  nad,  is  ^ 
not  entitled  to  a  rule  for  costs.    Pike  v.  Morris,  9 
Wend.  464. 

319.  If  a  party  can  by  attachment  enfbrce  pay- 
ment of  costs  awarded  him,  the  non-payment  will 
not  be  considered  by  the  court  in  forming  a  sub- 
sequent decision  on  a  collateral  matter.  Jackson 
V.  Mann,  2  Caines,  92.  See  People  v.  M" Donald, 
1  Cow.  189.  ^ 

320.  A  party  will  not  be  stayed  in  the.  prosecn- 
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tHM  cf  hiB  Mit  uti)  he  paj •  the  eoato  of  an  in- 
teriooutory  order.    Pimuf  ▼.   /oAiuon,  3  Wead. 

321.  CosU  are  allowed  on  a  motion  to  confoli- 
ilate  snitfly  if  the  motion  prevail.  -Bankjqf  United 
StaUs  V.  Strong,  9  Wend.  451.  See  Bmos  t. 
EntUutm,  5  Yerg.  297. 

^  322.  A  ptomiae  to  pay  the  taxed  costs  of  a  mo- 
tion is  on  a  sufficient  consideration.  IVarner  ▼. 
Btwg9,  15  Johns.  233. 

3&.  When  a  judgment  of  reversal  on  a  writ  of 
error  is  obtained  bj  default,  and  is  set  aside  on 
payment  of  costs,  only  the  costs  of  the  term  and 
the  subsequent  proceedings  are  to  be  taxed.  Go» 
met  r.  Green,  4  Wend.  206, 

324.  The  statute  regulating  the  costs  of  several 
suits  on  the  same  note  does  not  apply  to  the  inter- 
locutoTjT  costs  —  as  the  costs  of  potting  off  a  cause 
at  the  circuit  —  but  to  the  general  costs.  Ontario 
Bank  ▼.  Maxtor,  6  Cow.  3SS. 

323.  A  party,  who  obtains  leave  to  amend,  pays 
costs.  Holmes  v.  Lduuing,  1  Johns.  Cas.  248. 
Slajfbrd  v.  Green,  1  Johns.  505.  Livingston  v. 
Sogers,-  1  Caines,  584.  Rogers  v.  Fhinney,  I 
Green,  1.  See  2  Green,  270.  3  J.  J.  Marsh. 
333.    AnU,  6.  7. 

326.  On  amending  a  JL  fa.  irregular  on  its  face, 
and  which  had  been  levied,  and  an  action  of  tres- 
pass been  brought  for  the  levy^  the  party  was 
ordered  to  pay  the  costs  of  the  action  of  trespass 
ts  well  as  of  the  motion.  Porter  v.  Goodman,  1 
Cow.  413. 

327.  A  plaintiff,  who  succeeds,  is  entitled  to  the 
costs  of  carrving  down  the  cause  to  a  previous 
circuit,  tbougn  it  was  not  placed  on  the  calendar ; 
but  the  fees  for  placing  it  on  the  calendar  cannot, 
in  such  case,  be  taxea.  Lyon  v.  WHkes,  1  Cow. 
591. 

328.  On  stipulating  to  try  a  cause,  costs  should 
be  offered  to  Uie  attorney,  and  not  to  the  counsel, 
of  the  defendant.  Skattuek  v.  ChamberUn,  4 
^w.  14. 

329.  Separate  papers  will  not  be  taxed  for  mo- 
tions for  judgment  as  in  case  of  nonsuit,  in  differ- 
ent actions  brought  by  the  same  nominal  plaintiff 
on  the  same  demise,  though  against  different  de- 
fendants, where  the  attorneys  are  the  same  in 
each  cause,  and  the  moth>n8  arise  simultaneously. 
Jaekson  v.  Clark,  4  Cow.  532. 

330.  Where  an  executor  had  leave  to  discon- 
tinue without  costs,  on  motion,  a  cross  motion  for 
Judgment  as  in  case  of  a  nonsuit,  was  denied  with- 
out costs.    Purdif  V.  Purdy,  5  Cow.  14. 

331.  Where  one  party  makes  an  application  to 
the  court  in  consequence  of  the  declarations  of  the 
other  party,  though  the  application  is  dismissed, 
yet  such  other  party  shall  pay  the  costs  thereof. 
Leonard  v.  Manard,  1  Hall,  200. 

332.  A  role  that  the  defendant  pay  the  costs  of 
potting  off  a  trial  at  the  circuit  will  be  granted  by 
the  supreme  court.    Kirbyy.  Sisson,  1  Wend.  83. 

333.  Though  judgment^  in  case  of  a  nonsuit 
cannot  be  granted  for  the  plaintiff's  neglect  to 
bring  a  cause  to  trial  when  he  sues  two  or  more, 
and  one  of  them  is  defaulted  and  the  other  pleads 
to  issue,  jet  a  rule  may  be  obtained  that  the  plain- 
tiff try  his  cause  or  pay  the  costs  of  the  defence. 
JTGregor  v.  Cleodand,  12  Wend.  201. 

334.  When  a  plaintiff  pays  costs  for  not  going 
to  trial  at  the  circuit  pursuant  to  notice,  he  cannot 
afterwards  charge  the  defendant  with  his  costs  of 
Jiat  circnit,  though  he  obtains  a  verdict.  Linaere 
V.  Lush,  3  Wend.  305. 

335  A  party  is  not  bound  to  accept  a  relieta 
and  a  eognomt,  with  a  condition  annexed  that 
judgment  shall  not  be  entered  till  afler  the  oircuit 
at  which  the  cause  is  noticed  for  trial ;  but  m^. 
notice  his  cause  for  trial,  and  is  entitled  to  tka 
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costs  of  the  circuit.  Leavitt  v.  Woods,  10  Wend. 
658. 

336.  Where,  aAer  notice  of  executing  a  writ  of 
inquiry,  a  eognomt  is  ffiven,  the  plaintiff  can  re* 
cover  no  more  costs  than  if  the  writ  of  inquiry 
had  been  executed.  Sloat  v.  JtUen,  12  Wend. 
192. 

337.  On  attachment  against  the  sheriff  for  not 
returning  the  defendant's  body,  where  it  appeared 
that  bail  nad  been  put  in  and  had  iostiBeo,  afler 
the  nile  fbr  the  attachment,  but  that  no  notice 
thereof  had  been  given  to  the  plaintiff  *s  attorney, 
though  he  was  present  at  the  justification,  the 
sheriff  was  lield  to  pay  the  costs  incurred  after  the 
rule.    MUduU  v.  Roulstone,  1  Hall,  218. 

338.  Where  a  rale,  that  orders  costs  to  be  paid, 
18  shown  to  the  partv,  with  a  taxed  bill,  and  a  de- 
mand of  costs  is  made  on  him,  he  is  not  allowed 
20  days  within  which  to  pay  them.  Bradstreet  v. 
Phelps,  2  Cow.  453. 

339.  The  rule  laid  down  in  3  Caines,  95,  that 
20  days  are  allowed  to  a  party,  applies  only  to 
costs  doe  from  a  plaintiff  when  ne  stipulates  to  ffo 
to  trial  on  payment  of  costs,  upon  the  defendanvs 
moving  for  jodgment,  as  in  case  of  a  nonsuit,  ib, 

340.  Where  a  new  trial  is  granted  on  payment 
of  costs,  and  the  party  who  pays  them  is  again 
defeated,  the  costs  paid  are  not  to  be  included  in 
the  judgment,  unless  the  court  so  ordered  upon 
granting  the  new  trial.  Eastman  v.  Cooper,  11 
Pick.  239.    SeeCoxe,293.    3  Halst.  213. 

341.  In  ConnecticBt,  when  a  new  trial  is  grant- 
ed becaose  the  verdict  is  manifestly  against  the 
weiffht  of  evidence,  the  party  moving  fbr  the  new 
trial  will  not  be  subjected  to  payment  of  costs. 
Johnson  V.  Scribner,  6  Conn.  Iw.  Coittrx,  in 
New  York.    Jaekson  y.  Thurston,  3  Cow.  342. 

342.  If  the  verdict  be  against  evidence,  and  also 
contrary  to  the  charge  of  the  judge,  costs  of  a  new 
trial  abide  the  event  of  the  suit.  Knapp  v.  Curtis, 
9  Wend.  60.  So  where  a  verdict  is  set  aside  for 
misdirection  of  the  judge,  or  because  the  jnry 
found  against  tiie  law.  Za  JPar^s  v.  Kneeland,  7 
Cow.  45i5.    5m  5  Lilt.  272. 

343.  In  Pennsylvania,  the  costs  of  a  special  jury 
»must  be  paid  by  the  party  who  puts  off  the  trial. 

Bayard  v.  JIflnnu,  Addis.  296,  note. 

344.  Where  the  plaintiff  takes  a  rule  for  trial  by 
a  special  jury,  and  does  not  strike  the  jury,  he 
cannot  have  costs  of  the  term  on  the  postponement 
of  the  trial  at  the  defendant's  instance.  Etoing  v. 
Byers,  2  Teates,  128. 

345.  The  charges  lor  swearing  witnesses,  and 
for  their  attendance,  are  allowed  m  an  account  of 
the  expenses  of  executing  a  commission.  AUter, 
of  charges  fbr  agency  anotravellioff  to  collect  tes- 
timony.   Lynch  v.  Wood,  1  Dall.  310. 

'  346.  Where  a  rule  for  a  view  is  unnecessarily 
and  improperly  had,  though  founded  on  a  certin- 
cats  of  counsel,-  it  will  be  discharged  with  costs. 
JCesbit  V.  Kerr,  3  Testes,  194. 

347.  The  costs  of  a  bill  to  perpetuate  testimony 
will  not  be  allowed  to  be  taxed  against  a  defend- 
ant, in  an  action  at  law.  Jl€  Williams  v.  Hopkins^ 
1  Whart.  276. 

348.  In  New  Jersey,  a  defendant,  who  puU  off 
a  cause  on  affidavit,  is  not  held  to  pay  the  cosU  of 
striking  a  jury  that  has  been  summoned  on  a  rule 
of  the  plaintiff.    Kennedy  v.  JVtzon,  1  Halst  159. 

349.  The  plaintiff  must  pay  the  costs  of  a  view, 
where  the  defendant  has  not  joined  in  it,  though 
tiie  trial  be  postponed  on  affidavit  of  the  defendant. 
Den  V.  Reed,  1  Soutii.  350. 

350.  On  setting  aside  an  irregular  proceeding, 
the  party  against  whom  it  has  been  taken,  is  not 
to  be  taxed  with  costs.  Boggs  v.  Chichester,  1 
Green,  209. 

^1.  On  application  to  set  aside  a  judgment  and 
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execution,  the  eoete  an  in  the  difcpeUon  of  the 
court,  ana  where  both  parties  are  wrong,  each 
must  pay  hia  own  costs.  Cot  v.  Bennet,  1  Green, 
165. 

352.  The  plaintiff  must  pay  the  costs  of  sum- 
moning a  special  jury^  struck  on  the  defendant's 
motion,  and  tax  them  m  hia  bill  of  costs.'  Den  t. 
Siiffar^  1  Sooth.  360. 

353.  In  Virffinia,  a  surety,  who  has  paid  fi^e 
seyeral  sums  lor  his  principal,  may  maintain  five 
several  motions,  and  recover  several  judg'menis 
for  the  debts,  and  for  the  costs  of  each  motion. 
^yres  v.  LetosUin,  3  Leigh,  609. 

354.  Clerical  mistakes,  apparent  on  the  record, 
which  miffht  be  amended  in  the  court  below,  on 
motion,  wul  be  amended  in  the  court  above,  at  the 
coste  of  the  plaintiff  in  error.  WatU  v.  Kelly,  2 
Stew.  446.    bee  also  Mason  v.  Smith,  1  Stew.  ihf. 

355.  Where  a  party  attempts  to  collect  the 
whole  amount  of  a  judgment,  and  the  execution 
is  quashed,  except  for  a  part,  Uie  defendant  in  the 
execution  is  entitled  to  the  costs  of  the  proceeding 
for  quashing.    Bamet  v.  Robinson,  4  Terg.  186. 

356.  On  a  plea  of  release  puis  darrein  cotUimt- 
ancfif  costs  are  awarded  to  the  plaintiff  to  the  time 
of  filing  the  plea.    JVsO/es  v.  Sweaxea,  2  Mis.  100. 

357.  Under  the  Maine  statute  of  1821,  if  a  ten- 
ant in  a  real  action  offer,  in  the  common  pleas, 
the  value  of  the  land  to  tbe  demandant,  which  he 
does  not  accept  at  the  time,  but  accepts  at  a  sub- 
sequent term,  or  in  the  supreme  court,  aAer  appeal, 
he  has  costs  only  to  the  time  of  the  ofier,  and  the 
tenant  has  costs  after  that  time.  Prmnrietors  of 
Keimebee  Purchase  v.  Davis,  2  Greenl.  352. 

358.  Costs,  ordered  to  be  paid  in  the  progress  of 
a  cause,  are  not  included  in  the  judgment ;  pay- 
ment is  enforced  by  attachment.  KeUog'g  v.  Gro- 
ham,  Wright,  87.  Jfaper  v.  Bowers,  Wright,  692. 
S.  P.  Malumey  v.  Holland,  2  Bibb,  243. 

359.  An  otparU  proceeding,  on  which  no  judg- 
ment can  be  given  affecting  others,  is  not  an 
<< action"  within  the  90th  section  of  the  North 
Carolina  statute  of  1777 ;  and  on  an  appeal  to  the 
supreme  court  from  an  irregular  judgment  of  the 
court  below,  by  a  person  not  a  party  to  the  pro- 
ceeding, the  court  may  adjudge  that  neither  party, 
shall  pay  costs.  Dariien  ▼.  Magtt,  1  Dev.  &>  Bat. 
408. 

360.  Where  a  plaintiff  proceeds  in  a  suit  after 
mone;ir  is  paid  into  court,  but  fails  to  recover  more 
than  is  paid  in,  the  defendant  has  the  costs  in- 
curred fljler  payment  in  court,  but  not  the  costs 
previously  incurred.  Aikms  v.  CoUon,  3  Wend. 
326.  See  also  1%  Mass.  370.  5  Mass.  365.  Wil- 
liams V.  IngersoU,  12  Pick.  345.  Hinehie  v.  Fos- 
ter, 4  M'Cord,  253. 

361.  Where  the  sum  due  to  the  plaintiff  was 
more  than  $100,  and  the  defendant  paid  into  court 
a  less  sum,  and  a  verdict  was  entered  pro  forma, 
in  his  favor,  and  the  plaintiff  appealed,  and  after- 
wards took  out  of  court  the  money  paid  in,  and 
the  jury  in  the  appellate  court  found  that  the 
money  paid  was  not  su^cient,  and  returned  a 
verdict  for  the  plaintiff  for  the  deficiency,  which 
was  less  than  ^100,  it  was  held  that  the  defend- 
ant was  not  entitled  to  costs.  Dresser  v.  Witherle, 
9  Greenl.  HI. 

VII.  Costs  of  former  Actions. 
See  Ante,  8. 

362.  A  plaintiff  cannot  rightfully  commence  a 
second  action  against  the  same  party,  in  the  same 
court,  or  a  court  within  the  same  jurisdiction,  for 
the  same  cause  of  action,  until  tbe  costs  of  the  first 
action  are  paid.  Swing  v.  Inhabitants  of  Upper 
Alloway  Creek,  5  Halst.  58. 

363.  And  proceedings  in  the  second  action  may 
be  stayed  till  the  costs  of  the  first  are  paid.    Sooy 


V.  M'Kean,  4  Halst  86.  Cooper  v.  Shepmnd^  4 
Halst.  96.  Perkins  v.  Hinman,  19  John*.  237. 
Ctiy^er  v.  Vanderwerk,  1  Johns.  Cas.  247.  Cole- 
man, 89.  But  a  justice  of  the  peace  cannot  stay 
proceedings  for-such  cause.  Y<mU  v.  Brotkertony 
10  Johns.  363. 

364.  Costs  of  a  former  suit  in  another  coart 
must  be  paid,  or  proceedings  will  be  stayed,  eyen 
though  the  second  suit  be  oy  guardian,  and  he  a 
different  person  from  the  guardian  in  the  other 
court     Tay^  v.  Vandenooort,  9  Wend.  449. 

366.  So  in  case  of  a  si^t  for  the  same  cause 
pending  in  the  circuit  court  of  tlie  United  States. 
Jackson  V.  Carpenter,  3  Cow.  22. 

366.  So  where  the  defendant  remaves  a  cauee 
by  habeas  corpus  from  the  common  pleas  into  the 
supreme  court,  and  the  plaintiff  does  not  follotr  it, 
but  commences  a  new  action  in  the  common  pleas, 
that  court  will  sta^  proceedings  till  the  costs  of 
the  first  suit  are  paid.    Ex  parte  Stone,  3  Cow.  380. 

367.  AUter,  where  the  plaintiff  follows  the  case 
into  the  supreme  court,  and  the  defendant  reAises 
to  receive  a  declaration  on  the  plaintiff's  neglect 
to  declare  within  two  terms.  Lawrence  v.  Dick)-' 
enson,  2  Cow.  580. 

368.  A  motion  to  stapr  proceedings,  in  such 
cases,  till  costs  are  paid,  is  seasonable,  lif  made  at 
any  time  while  the  latter  cause  is  in  the  course  of 
litigation — even  after  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  and  a  case  made 
and  noticed  for  argument.  Jackson  v.  MiUer,  3 
Cow.  57.  But  the  motion  is  too  late  after  judg- 
ment perfected.    Fjfield  v.  Broum,  2  Cow.  503. 

369.  Where  A  brought  eiectment  against  B, 
who  held  as  tenant  of  others,  and  bad  jadg- 
ment,  and  turned  B  out  of  possession,  and  C  and 
the  others  brought  ejectment  for  the  same  prem- 
ises against  A,  proceeding^  were  ordered  to  stay 
till  A^  costs  of  the  first  suit  should  be  paid.  Jack' 
son  V.  Edwards,  1  Cow.  138. 

370.  Where  A  brought  ejectment  against  B,  and 
C  prayed  to  be  admitted  to  defend  as  landlord  q£ 
B,  and  was  denied  because  B  was  the  tenant  of  ^ 
on  C's  bringing  ejectment  against  B,  tbe  court 
refused  to  stay  proceedings  till  C  should  pay  the 
costs  of  the  first  suit,  it  not  appearing  that  tbe 
same  title  was  or  might  have  been  tried  in  the 
former  suit    Jackson  v.  Stiles,  2  Cow.  596. 

371 .  Though  a  rule  to  pay  the  costs  in  error  will 
not  be  granted  by  the  supreme  court  against  tbe 
lessor  of  the  plaintiff  in  ejectment,  when  a  judg- 
ment in  his  favor  is  reversed  in  the  court  of  errors, 
and  a  venire  de  novo  awarded ;  Jackson  v.  ScAoai- 
ber,  2  Wend.  257;  yet  the  proceedings  of  the 
plaintiff  in  the  supreme  court  will  be  stayed  till 
the  costs  in  error  are  paid.    S.  C.  4  Wend.  216. 

372.  Where  the  plaintiff  is  in  execution  for  the 
costs  of  a  former  suit,  the  second  suit  will  not  be 
stayed  until  they  are  paid.  Eaton  v.  Wyckojf,  4 
Wend.  203. 

373.  The  supreme  court  will  not  stay  proceed- 
ings in  a  suit  until  p^ment  of  the  costs  of  a  suit 
in  chancery  between  %e  parties,  concerning  the 
same  matter,  and  in  which  the  plaintiff  s  bill  was 
dismissed  with  costs.  Stehbins  v.  Grant,  19  Johns. 
196. 

374.  Where  an  administrator  had  become  non- 
suit, in  an  action  brought  upon  a  promise  to  tbe 
intestate,  for  having  erroneously  set  out  his  cause 
of  action,  the  court  refused  to  stay  proceedings  in 
a  second  suit  till  the  costs  of  the  first  were  paid, 
the  plaintiff  not  being  liable  for  costs.  Boyce  v. 
Hancock,  2  Bailey,  53.  See  also  Bordeaux  v.  Caee^ 
2  Bailey,  6. 

375.  Proceedings  in  a  second  action  will  not  be 
stayed  till  the  costs  of  quashing  a  writ  in  a  former 
are  paid,  where  the  defendant  did  not  enter  an 
appearance  in  that  action.  Cote  v.  James,  4  Halst 
378. 
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39^  In  Penasyhrania,  a  rule  to  stay  prooeedingb 
till  costs  of  a  former  suit  are  paid,  must  be  applied 
lor  to  the  court  in  bank.  Plumiud  y.  AcmmcA. 
1  Teates,  502. 

377.  When  a  case  has  been  heard  on  the  merits, 
and  the  plaintiff  is  nonsuited,  the  court  will  not 
allow  him  to  proceed  in  a  second  suit  till  the  costs 
of  the  first  are  discharged.  Jfetotan  ▼.  Bewtey,  I 
Browne,  38. 

378.  And  this  rule  holds,  though  the  plaintiff 
•ae  the  second  time  in  a  different  capacity  from 
that  in  which  the  record  exhibited  nim  in  the 
first,  if  the  second  suit  be  for  the  same  cause  of 
action,  ib. 


VIII.  Cf  Security  for  CotU, 

See  Abatemxivt,  VII.    Attorhxt  awd  Couitsel, 
185.  166.  a0»--227.    Jnte,  10.  11. 

Z79,  In  Missouri,  if  a  plaintiff  do  not  file  security 
for  costs  when  ordered' by  the  court  so  to  do,  his 
suit  will  be  dismissed  and  he  adjudged  to  pay 
costs.    Evans  v.  Haygf  2  Mis.  184. 

380.  And  he  cannot  file  such  security,  afler 
havine  failed  to  conform  to  such  order,  if  the 
defenoant  has  moved  to  dismiss  the  suit.  SruU  ▼. 
OwenSf  3  Mis.  225.  But  this  rule  is  not  applied  to 
a  non-resident  who  fails  to  give  security  before  he 
brings  his  action.  Posey  v.  Buekner,  3  Mis.  004. 
See  also  Oovemor  v.  Rector,  1  Mis.  638. 

381.  In  Ohio,  non-resident  plaintifis  must  give 
security  for  costs.  JVoMe  v.  MarkUiy,  Wright,  177. 
Roberts  v.  Wheeler,  Wright,  697. 

382.  It  is  error  to  dismiss  a  cause  on  motion^  for 
want  of  security,  after  the  appearance  of  the  de- 
fendant, and  a  continuance.  In  such  case,  a  rule 
for  security  should  be  taken.  JIf  Vickar  v.  iMdlew, 
2  Ham.  246. 

383.  The  statute,  which  directs  that  a  non- 
resident plaintiff  shall  procure  his  writ  to  be  in- 
dorsed by  a  resident  freeholder,  before  the  sheriff 
shall  serve  it,  is  directory  only ;  and  if  the  plain- 
tiff wave  his  security,  the  proceedings  on  the  writ 
are,  as  to  this  matter,  re^pilar.  And  tne  defendant, 
by  appearing  and  submitting  to  a  rule  to  plead, 
and  a  continuance,  acquiesces  in  the  irregularity 
of  the  service,  and  cannot,  without  a  rule,  after- 
wards avail  himself  of  the  statute,  ib. 

384.  In  Indiana,  non-resident  plaintiffs  are  Te> 
quired  by  statute  to  |^ive  security ;  but  security  is 
seasonably  given,  if  it  be  before  the  expiration  of 
a  rule  to  show  cause  why  the  action  should  not  be 
dismissed  for  want  of  it.  Coz  v.  Hunt,  1  Blackf. 
146.  HatUno  v.  Beektle,  1  Blackf.  215.  And  in 
Illinois,  if  security  be  given  at  any  time  before 
trial,  it  satisfies  the  statute  of  that  state.  While  v. 
Sti^ord,  1  Breese,  38. 

385.  Under  the  North  Carolina  sUtute  of  1787, 
the  court  has  power  to  rule  the  plaintiff  to  give 
further  security  from  time  to  time,  and  to  dismiss 
his  suit  on  his  fiiilure  so  to  do.  2^Zer  v.  Person,- 
1  Murph.  4d8. 

386.  A  plaintiff  making  affidavit  that  he  was  not 
worth  £&,  and  that  he  believed  he  had  a  good  title 
to  the  land  sued  for,  was  allowed  to  sue  vn  forma 

Savperis.  JfClenchan  v.  Thomas,  1  Car.  Law 
epos.  101.  And  in  Tennessee,  a  person  may  sue 
in  forma  pauperis,  notwithstanding  the  above-men- 
tioned statute.    Dudley  v.  Balch,\  Hayw.  194. 

387.  Persons  suing  in  this  fomf  neiuer  recover 
nor  pay  costs,     dark  v.  Dupree,  2  Dev.  411. 

386.  An  order  that  one  may  sue  in  this  form 
extends  only  to  the  court  in  w.hich  it  is  made.  If 
such  order  be  made  in  the  county  court,  and  the 
cause  is  brought  into  the  superior  court,  and  the 
order  is  not  renewed,  the  defendant,  if  he  prevail 
is  entitled  to  the  costs  of  that  court  t^.  ' 


389.  Previous  to  the  Tennessee  statute  of  1829. 
the  courts  had  no  authority  to  compel  a  plainUff 
to  ^ive  new  or  additional  security,  when  the 
original  security  had  become  insolvent.  Owen  v. 
Grundy,  8  Terg.  436. 

890.  in  Souu  Carolina,  if  a  defendant  intend  to 
require  security  of  a  plaintiff  who  resides  out  of 
the  state,  he  should  give  reasonable  notice  prior  to 
the  court,  at  which  Die  cause  is  to  be  triea.  But 
security  does  not  depend  upon  the  defendant's 
putting  in  bail.  Dismukes  v.  bismukes,  1  M'Cord, 
568.    Ses  2  M'Cord,  436.  454. 

391.  If  the  real  plaintiff  in  a  suit  brought  in  the 
name  of  the  ordinary,  reside  out  of  the  state,  he 
may  be  required  to  ffive  security ;  and  a  succeed- 
ing judge  will  not  hear  evidence  for  the  purpose 
of  rescinding  the  order  of  his  predecessor,  except 
perhaps  in  a  case  of  extreme  hardship  or  gross 
fraud.    Bomar  v.  Trail,  1  Bailey,  533. 

392.  Security  will  not  be  required  of  a  non- 
resident executor  or  administrator.  Bordeavx  v. 
Csvs.  1  Bailey,  6. 

393.  Where  security  is  put  in  under  an  order  of 
court,  and  the  obligation  is  entered  into  before  the 
derk,  the  court  may,  on  a  rule,  against  the  se- 
curity, order  an  execution  to  issue  against  him  for 
the  costs.    JVoUy  v.  Squire,  1  Hill,  41. 

^i.  In  Maryland,  the  court  of  appeals  will  not 
role  an  appellant,  who  has  removed  from  the  state 
afler  the  appeal,  to  give  security.  Berry  v.  Orif' 
j!<A,  IHar.  ^kOiU,l40.    5M4Munf.  364. 

395.  The  undertaking  of  a  seoority  upon  the 
record  may  be  struck  out,  and  a  new  one  substi- 
tuted, in  tne  discretion  of  the  court,  to  make  the 
first  security  a  c«Hnpetent  witness.  Stimmd  v. 
C/m^snOMMi,  3  Gill  db  Johns.  282.    . 

396.  In  Kentucky,  it  is  sufficient  if  a  non- 
resident plaintiff  give  security  when  it  is  required, 
or  before  the  suit  is  dismissed.  Wkeelin  v.  JEert- 
Uy,  Hardin,  540.  See  also  Cabell  v.  Payns,  2  J. 
J.  Marsh.  134. 

397.  A  motion  to  dismiss  a  fcuit  for  want  of 
security  comes  too  late  after  verdict  and  judg- 
ment ;  Dames  v.  Oraham,  2  Marsh.  543 ;  or  even 
afler  the  jury  are  sworn.  WheeUn  v.  Kertley, 
Hardin,  540.     Thomas  v.  rainier,  6  Monr.  54. 

396.  The  lecuritjr  should,  regulariy,  be  given  to 
the  defendant,  and  it  is  sufficient  if  a  bond  be  exe- 
cuted by  a  resident  without  the  plaintiff  in  the 
suit.  Barnett  v.  Warrek  Circuit  Court,  Hardin, 
172. 

399.  It  is  a  (pod  plea  in  abatement,  that  a  non- 
resident plaintiff  has  not  given  security  for  costs ; 
and  a  replication  tendering  a  bond  for  costs,  or 
averring  that  security  had  been  given  since  the 
writ  was  sued  out,  is  bad  on  demurrer.  Jones  v. 
Lacey,  3  J.  J.  Marsh.  543.  See  Chiles  v.  Calk,  2 
Monr.  29, 

400.  In  Virginia,  on  a  rule  requiring  security 
for  costs,  if  sufficient  security  be  tendered  in  court, 
at  the  first  calling  afler  60  days,  it  ought  to  be  re- 
ceived, and  the  suit  permitted  to  proceed.  Vance 
V.  Btrd,  4  Munf.  364.  Purvis  r.  HiU,  2  H.  &  M, 
614. 

401.  If  the  lessor  of  the  plaintiff  in  ejectment 
die,  pending  the  suit,  security  for  costs  must  be 
given.  Carter  v.  WashingUm,  2  H.  d^  M.  31.  See 
also  Medley  v.  Medley,  3  Munf.  191. 

403.  Security  may  be  given  afler  the  expiration 
of  the  rule,  at  any  time  before  dismissal ;  and  if 
the  plaintiff  has  no  general  agent  known  to  the 
defendant,  noUce  to  tne  attorney  at  law  is  suffi- 
cient.    Goodtitle  v.  Georg$^  1  Virg.  Cas.  123. 

403.  In  New  York,  a  bond  as  security  for  costs 

in  the  case  of  a  non-resident  plaintiff,  executed  at 

the  trial  and  tendered  to  the  defendant's  counsel, 

who,  admitting  the  sufficiency  of  the  obligors,  re- 

l.^isei  to  receive  it,  and  it  is  then  filed  with  the 
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derk,  is  m  valid  Mearityy  of  which  the  defendant 
maj  avail,  himaelf  in  case  of  a  verdict  in  his  fa- 
vor, or  on  the  plaintiff's  becoming  nonsuit.  Brai^» 
digte  V.  HaU,  13  Johns.  125.  See  7  Wend.  434. 
4d2. 

404.  The  clerk  cannot  give  up  bonds  filed  for 
security  for  costs,  in  an  action  where  a  non- 
resident is  plaintiff;  the  application  must  be  to 
the  court,  4>n  an  affidavit  stating  the  due  taxation 
of  costs,  the  name  of  the  surety,  and  the  non- 
residence  of  the  plaintiff.  Meiks  v.  Ckdda^  3 
Caines,  139.    See  3  Wend.  445.    13  Wend.  295. 

405.  The  bringing  of  a  writ  of  error  after  the 
plaintiff  has  removed  from  the  state,  without  filing 
security,  does  not  subject  his  attorney  to  payment 
of  costs.  Frary  v.  Dakm^  8  Johns.  353.  Miter f 
of  removing  a  cause,  by  habeas  corpus,  from  the 
common  pleas  into  the  supreme  court.  BaUy  v. 
fTarden.  8  Cow.  113. 

406.  It  seems  that  the  court  will  stay  proceed- 
ings till  security  is  given,  when  a  non-resident 

Slaintiff  brings  a  writ  of  error.    Frary  v.  Dakhif 
Johns.  353. 

407.  It  is  too  late,  after  trial,  to  move  that  the 
lessors  of  the  plaintiff  in  ejectment,  who  were  in- 
fants, file  security  nunc  pro  tunc*  Jackson  v. 
BushneU,  13  Johns.  330. 

408.  The  plaintiff's  taking  the  benefit  of  the 
insolvent  law  is  not  a  cause  Tor  staying  proceed- 
ings till  security  is  filed,  if  his  assignees  are 
within  the  jurisdiction  ot  the  court;  assignees 
being  liable  for  costs  of  a  suit  carried  on  for  their 
benent.  Sehooleraft  v.  Laikrup,  5  Ck>w.  It.  See 
Waring  v.  Bim'et,  2  Cow.  460. 

409.  Id  a  prior  case,  where  an  insolvent  had 
assigned  over  all  his  estate  for  the  benefit  of  his 
creditors,  and  a  judgment  was  recovered  in  his 
name,  in  the  court  ot  common  pleas,  on  which  a 
writ  of  error  was  brought,  the  assignees,  for  whose 
benefit  the  suit  was  prosecuted,  were  ordered  to 

ive  security  for  costs  in  the  sum  of  one  hundred 
ollars.    KeUkam  v.  Clark,  4  Johns.  484. 

410.  Where  foreign  plaintiffs  become  insolvent 
after  action  brought  by  them,  and  the  ^100,  re- 
quired by  the  rule  of  the  superior  court  or  the  city 
of  New  York,  are  deemed  insufficient  security  for 
costs  that  may  accrue,  proceedings  will  be  stayed 
till  security  is  filed.  BomeisUr  v.  Jiaiional  In- 
surance Company f  2  Hall,  531. 

411.  Where  an  actiofi  for  mesne  profits  is 
brought  in  the  name  of  the  nominal  plaintiff  in 
ejectment,  the  court  will  stay  proceedings  on  his 
part  till  security  for  costs  b  mea.  Jackson  v.  Peer, 
4  Cow.  147. 

412.  In  Pennsylvania,  a  rule  ibr  security  will 
be  granted  of  course  when  the  plaintiff  resiifes  out 
of  the  state.  Fisher  v.  Evans,  1  Browne,  256. 
And  it  is  never  too  late  to  grant  the  rule,  when  it 
will  not  delay  the  trial.  Shaw  v.  Wallace,  2  Dail. 
179.    1  Yeatea,  176. 

413.  An  affidavit  of  a  party  applying  for  a  rule 
on  the  plaintiff  to  give  security  is  defective,  if  it 
do  not  aver  that  the  plaintiff  was  a  non-resident 
when  the  action  was  instituted  —  as  a  rule  will 
not  be  granted  unless  such  be  the  fact.  Searle  v. 
Mann,  1  MUes,  321. 

414.  In  New  Jersey,  if  the  plaintiff  reside  out 
of  the  state,  he  may  be  ordered  to  give  security  ; 
and  this  rule  applies  to  the  prosecutor  of  an  ad- 
ministration bond  taken  in  the  name  of  the  gov- 
ernor, if  the  prosecutor  be  a  non-resident.  Uov* 
emor  v.  Sundry  Persons,  2  Pen.  764. 

415.  But  the  rule  does  not  apply  to  a  corpora- 
tion created  by  a  law  of  the  state^  and  for  purposes 
to  be  e^cted  within  its  jurisdiction,  though  it  has 
no  property  within  the  state.  Pennsylvania  and 
Jfew  Jersey  Steamboat  Companyv.  Andrews,  3 
Hal>t  177.    See  CoBPOR4TioH,  «79. 
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416.  Security  will  not  be  ordered  on  the  gromd 
that  but  one  of  the  plaintiflb  resides  in  the  state, 
and  that  he  took  the  benefit  of  the  insolvent  law 
several  yeans  before  the  suit  was  commenced.  Dem 
V.  Boqua,  5  Halst.  192.  See  StaU  Bank  v.  Evans, 
2  Green,  298. 

417.  Nor  will  a  defendant  in  ejectment  be  com- 
pelled to  give  security  because  he  removes  from 
the  state  after  entering  into  the  common  rule. 
Den  V.  Inslee,  1  Halst.  475. 

418.  Nor  will  a  prosecutor  In  a  case  of  kab«a» 
corpus  be  required  to  give  security.  State  v.  Lyon, 
Coxe,  403.  Nor  a  plaintiff  in  replevin,  if  a  replev- 
in bond  has  been  executed.  Rogers  v.  Uitekeeck^ 
9  Wend.  462. 

419.  The  court  will  interfere  in  behalf  of  a  de- 
fendant in  ejectment,  or  require  the  plaintiff  to 
give  security  for  costs,  in  three  cases  only  — 1. 
Where  the  lessor  of  the  plaintiff  is  an  infant ;  2. 
Where  he  resides  out  of  the  state;  3.  Where 
there  has  been  a  former  ejectment  —  and  then  the 
rule  is  only  to  stay  proceedings  till  the  coets  of 
the  former  suit  are  pud.  State  Bank  v.  Evans,  2 
Green,  296. 

420.  A  rule  fbr  security  for  costs  in  ejectment 
may  be  granted  after  issue,  when  the  lessdt  resides 
out  of  the  state.  Den  v .  Wilson,  2  South.  680.  See 
Den  V.  Thompson,  2  Green,  194. 

421.  A  resident  plaintiff,  who  brings  a  etrtiorari 
to  remove  a  judgment  against  htm  in  fbrctblo 
entry,  dec.,  will  not  be  required  to  file  security, 
though  it  be  shown  that  he  is  unable  to  pay  costs 
if  the  decision  be  against  him.  Smiik  v.  Wuliami^ 
son,  6  Halst.  315.    AUter,  of  a  plaintiff  confined  in 


the  state  prison  for  a  term  of  years. 
60.  


Jinon,  1  Oow. 


IX.  Costs  where  there  are  several  Issues. 

422.  In  New  York,  the  party,  who  prevails  on 
the  whole  record,  is  alone  entited  to  costs.  If 
there  be  one  issue  of  law  and  another  of  fact, 
though  the  defendant  succeed  on  the  former,  yet 
he  cannot  have  costs,  if  the  plaintiff  prevail  on  the 
latter.     WiUiams  v.  Wright,  1  Wend.  S77. 

423.  Except  in  the  action  of  replevin,  if  the 
pleading  is  at  common  law,  and  issues  are  found 
for  both  parties,  he  who  prevails  on  the  whole 
record  recovers  his  costs,  without  any  deduction 
for  the  issues  found  against  him.  So  where  a  de- 
fendant pleads  double,  under  the  statute,  and  suuie 
of  the  issues  are  found  for  him,  but  the  plaintiff 
prevails  on  the  whole  record,  the  nlamtifi^has  fall 
costs,  unless  the  judge  certify  tnat  there  was 
probable  cause  for  the  double  pleas.  If  the  jadge 
so  certify,  neither  party  recovers  costs  of  tfie 
issues  found  against  the  plaintiff.  Wright  v.  Wil- 
Uams,  2  Wend.  632. 

424.  In  debt  on  a  recognizance,  and  several 
issues  joined,  where  a^  the  issues  were. found  for 
the  plaintiff,  excie[^t  one  upon  the  plea  of  plene  ad- 
mintstravit,  which  vras  found  for  the  defendant, 
the  plaintiff  was  held  entitled  to  costs  upon  the 
whole  record,  and  not  liable  to  costs  on  the  issue 
found  for  the  defendant.  People  v.  Fetter,  12 
Wend.  480. 

425.  Where  a  declaration  in  assumpsit  eon« 
tained  the  money  counts,  and  three  special  counts 
which  were  demurred  to  speoiklly,  issues  in  fact 
being  joined  on  the  money  counts,  and  the  plain- 
tiff carried  the  cause  down  to  trial  on  those  issues^ 
and  obtained  a  verdict,  and  the  defendant  after* 
wards  had  judgment  on  the  demurrer;  it  was 
held,  as  the  counts  demurred  to  were  bad  in  form 
only,  that  the  defendant  was  not  entitled  to  oosts  on 
his  judgment.     Osborne  v.  Lawrence,  9  Wend.  445. 

4a6.  It  would  have  been  otherwise,  it  seems,  if 
the  counts  demurred  to  had  been  ill  in  substance 
or  if  the  demurrer  bad  embraced  the  whole  canst 
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of  aetioii.  And  in  the  latler  case,  it  seems  that 
the  plaintiff  would  not  have  been  entitled  to  the 
costs  of  the  issues  in  fiict.  ib. 

427.  Where  there  was  an  issue  and  a  trial  on 
the  plea  ofnon  assumpsit,  and  also  on  the  plea  of 
discnarge  under  the  statute  abolishing  imprison- 
ment lor  debt,  and  a  verdict  for  the  plaintiff  on 
the  first,  and  for  the  defendant  on  the  second, 
judgment  was  given  for  the  defendant  for  the 
costs  of  the  second  plea,  and  of  the  trial  of  the 
issue  upon  it.  Gsmnain  v.  Dakin^  1  Cow.  207. 
But  in  Conldin  v.  Luptm,  1  Wend.  30,  the  de- 
fendant, in  such  case,  had  costs  of  the  verdict 
only,  and  not  for  the  plea  of  discharge. 

428.  An  heir,  who  pleads  the  general  issue  and 
risns  ^er  dtsesnt,  is  not  hable  to  costs  dt  boms 

SropritSf  thouffh  the  general  issue  be  found  against 
im,  if  the  phiintiff  admits  the  other  plea.  Van 
Patten  v.  Badger,  1  Wend.  69.  Nor  an  adminis- 
trator or  executor,  who  pleads  the  general  issue, 
which  is  fouud  against  him,  and  also  pUne  admin' 
istrofrit,  which  is  admitted  bj  the  plamtiff.  Pope 
v.  Delavan.  ]  Wend.  68. 

429.  If  tnere  be  an  issue  of  law  and  also  an 
issue  of  fiust,  and  the  plaintiff  go  to  trial  on  the 
latter  before  the  former  is  decided,  he  does  so 
at  the  peril  of  losia^  the  costs  of  the  circuit,  if 
the  demurrer  be  decided  against  him.  Booth  v« 
Smith,  5  Wend.  107. 

430.  In  Virginia,  when  an  administrator  pleads 
the  single  plea  of  "  fuUv  administered,"  and  the 
issue  is  found  for  him,  the  plaintiff  has  judgment 
for  debt  and  costs,  quando  aeeiderint,  and  the  de- 
fendant  judgment  against  the  plaintiff  for  the  gen- 
eral costs  of  the  Action.  But  if  an  administrator 
plead  nan  assumpsit,  and  **  fully  administered," 
and  the  first  issue  is  found  for  the  plaintiff,  and 
the  second  for  the  defendant,  the  plaintiff  has 
judgment  for  debt  and  costs  quando,  &c.,  and  the 
defendant  judgment  for  the  separate  coats  of  the 
second  issue.  Benson  v.  Benson,,  2  Virg.  Cas. 
348. 

431.  If  the  defendant  plead  both  pleas,  and  the 
plaintiff  do  not  reply  to  the  second,  or,  having  re« 
plied,  withdraws  his  teplication  without  subiecting 
the  defendant  to  costs  by  so  doing,  and  the  first 
issue  is  then  found  for  the  plaintiff,  he  has  judg- 
ment, as  above,  and  the  defendant  has  no  costs.  t6. 

432.  By  the  Maine  statute  of  1621,  when  there 
are  several  issues  in  the  same  cause,  though  some 
of  them  are  found  against  the  prevailing  party, 
yet  he  is  entitled  to  his  costs  on  all  ra  them. 
O'Brien  v.  J>unlap,  5  Greenl.  281. 

433.  And  when  judgment  is  arrested  for  one 
bad  count,  the  defendant  has  costs  on  all  the 
issues.     Gibson  v.  Waterhouse,  5  Greenl.  19. 

434.  So  in  Massachusetts,  where  a  new  trial 
was  granted  to  the  defendant  on  the  ground  of  a 
misdirection  by  the  judge  as  to  several  of  the 
plaintiffs  counts,  and  the  direction  was  overruled 
as  to  some  of  the  counts,  and  confirmed  as  to  the 
others,  the  plaintiff  was  held  entitled  to  costs  as 
the  prevailing  party.  Fowler  v.  Shearer,  7  Mass.  24. 

4o5.  So  where  a  defendant  in  ejectment  pleads 
a  disclaimer  to«a  part  of  the  land,  and  the  gen- 
eral issue  as  to  the  other  part,  and  a  verdict  is 
returned  for  the  defendant  on  the  general  issue, 
and  against  him  on  the  other  issue,  the  plaintiff 
has  costs.  Seamd  Parish  in  Wells  v.  Osbam,  2 
Mass.  446. 

436.  But  where  the  defendant  pleaded  the  gen- 
eral issue  and  usury  to  an  action  on  two  promis- 
sory notes,  and  recovered  judgment  on  both,  but 
with  a  deduction  of  threefom  interest  firom  one 
of  them,  though  the  plaintiff  had  costs,  yet 
the  defendant  also  haa  costs  under  the  statute 
of  1826,  c.  27,  Brigham  v.  Marean,  7  Pick.  40 
See  .Atte,  2S8.  259.  &6. 


X.  Costs  7ehere  there  are  several  Defendants,  and 
where  there  are  several  Suits  on  the  same 
Cause  of  Action, 

jSee  AnU,  16.  263.  264.  324. 

437.  In  actions  ex  delicto  against  several  de- 
fendants, if  they  plead  severally,  and  all  prevail 
against  the  plaintiff,  each  defenaant-  is  entitled  to 
costs.  Alitor,  if  they  join  in  their  pleas.  Crosby 
V.  Lovefoy,  6  N.  Hamp.  458. 

438.  And  where  a  verdict  is  found  in  favor  of 
either  defendant,  he  is  entitled  to  costs,  in  such  case. 
GallouwyY,  Pitman,  ^Mms.40&.  Trappy.  AT  Ken- 
xu,  2  N.  &  M.  671.  Hiday  v.  GUmm-e,  3  Blackf.  49. 

439.  Where  some  of  the  defendants  prevail,  and 
others  are  found  guilty,  the  former  will  recover 
several  costs  for  travel,  attendance,  and  attorney's 
fee;  but  for  witnesses'  fees,  depositions,  ^c, 
which  are  jointly  incurred,  they  will  have  single 
costs  only,  to  be  taxed  wholly  in  either  of  their 
bills,  or  distributively,  according  to  the  advances 
made  therefor  by  each.  Mason  v.  Waite,  1  Pick. 
452.  See  also  Stockstill  v.  Shufford,  1  Murph. 
39.  C.  &  N.  556.  Durgin  v.  Leighton,  10  Mass.  56. 

440.  And  whether  defendants,  in  actions  of 
tort,  plead  jointly  or  severally,  if  some  are  found 
guilty  and  others  are  acquitted,  those  who  are 
acquitted  are  entitled  to  costs,  as  a  verdict  severs 
defendants,  in  such  case,  as  efiectually  as  several 
pleading  would.  Brown  v.  Steams^  13  Mass 
536.  S.  P.  Griswold  v.  Sedgwick,  3  Wend.  326. 
Canfieldv.  Gatfm-d,  12  Wend.  236. 

441.  But  a  single  bill  of  costs  only  is  allowed  to 
the  defendants  who  prevail  in  such  case ;  or 
where  two  of  three  or  more  defendants  join  in  a 
demurrer,  on  which  they  have  judgment.  3  Wend. 
326.    12  Wend.  236. 

442.  Two  defendants  in  trespass  joined  in  their 
plea,  and  iudgment  was  rendered,  in  the  common 
pleas,  in  favor  of  one  and  a^inst  the  other ;  the 
plaintiff  appealed  from  both  judgments,  and  in  the 
supreme  court  the  defendants  joined  in  their  de- 
fence, and  both  obtained  judgment;  held  that 
they  were  not  entitled  to  several  costs,  Ewer  v. 
Beard,  3  Pick.  64. 

443.  Three  defendants  in  trespass  joined  in  a 
plea  in  the  common  pleas,  which  was  demurre  i  to, 
and  the  plea  and  demurrer  being  waved  in  the 
supreme  court,  they  pleaded  severallv,  and  two 
had  a  verdict  in  their  favor.  Held  that  the  two 
should  recover  joint  costs  to  the  time  of  their  sev- 
ering in  their  pleas,  and  several  costs  afterwards ; 
and  that  they  snould  recover  two  thirds  of  the  costs 
of  depositions  taken,  and  witnesses  summoned,  for 
the  benefit  of  all  three  before  they  severed.  West 
V.  Brock,  3  Pick.  303. 

444.  Where,  in  trespass,  two  defendants  severed 
in  their  pleas,  and  the  jury,  on  the  first  count  in 
the  declaration,  found  one  gnilty  and  the  other 
not  guilty,  and  found  both  guilty  on  the  second 
count,  and  assessed  several  damages,  both  defend- 
ants were  charged  with  full  costs.  Kempton  v. 
Cook,  4  Pick.  305.  S.  P.  Proprietors  qf  Kennebec 
Purchase  v.  Boulton,  4  Mass.  421. 

445.  Where  one  of  two  defendants  prevails,  in 
ejectment,  he  is  entitled  to  costs,  though  the  judge 
certify  that  there  was  probable  cause  for  making 
him  defendant     Talman  v.  Barnes,  12  Wend.  227. 

446.  Where  all  the  defendants  in  ejectment 
prevail,  each  is  entitled  to  costs  of  travel  and  at- 
tendance, unless  some  special  cause  be  shown  to 
the  contrary    Boynton  v.  King,  1  Tyler,  30. 

447.  Where  ejectment  was  brought  against 
eleven  defendants,  whom  the  court  allowed  to 
enter  into  separate  consent  rules,  and  to  plead 
geparatelf ,  it  was  held,  in  an  action  against  the 
DlaiD^^ff  ^y  ^i^  attorneys,  to  recover  their  bill  of 

ost*  (^®  action  having  been  settled  by  the  par^ 
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ties)  that  they  could  charge  onlj  one'  retaining 
fee,  crier*8  fees  in  one  cause  only,  and  for  draft  of 
declaration  against  the  casual  ejector  only  ;  that 
admissions  of  seryice  of  declarations  were  not  tax- 
able ;  that  only  one  notice  of  trial  could  be  charged 
—  all  the  suits  being  defended  by  the  same  attor- 
ney ;  and  that  circuit  rolls  were  charji^able  after 
issue  joined.     Kellogg  v.  Potter,  11  Wend.  170. 

448.  In  assault  and  battery,  one  of  the  defend- 
ants who  obtains  a  verdict  cannot  have  his  costs 
set  off  against  what  is  recovered  of  the  other  de- 
fendants.    People  V.  SUtiben  C.  P.  2  Wend.  247. 

449.  In  South  Carolina,  when  a  verdict  is  found 
for  one  of  two  joint  defendants,  he  is  entitled  to 
costs.  But  where  the  costs  have  been  joint,  as  a 
joint  plea,  &c.,  he  is  entitled  to  half  costs  only. 
If  he  has  incurred  a  particular  expense,  as,  if  a 
witness  has  been  examined  by  commission,  for  him 
alone,  he  has  full  costs  for  such  items.  M'Cture 
V.  Sutherland,  4  M 'Cord,  158. 

450.  In  New  York,  when  an  action  tx  contractu 
is  brought  asrainst  several  defendants,  some  of 
whom  succeea,  and  others  have  a  verdict  against 
them,  the  former  do  not  recover  costs,  ^very  v. 
Curiiss,  3  Cow.  369.  And  when  a  not.  pros,  is  en- 
tered as  to  one  of  several  defendants,  and  costs  are 
refused  him,  a  mandamus  will  not  be  granted  to 
compel  an  aIlowanc«  of  costs  to  him.  Ez  parte 
Jfelson,  1  Cow.  417. 

451.  In  actions  ex  contractu  against  several  de- 
fendants, on  a  ioint  contract,  though  they  plead 
severally,  and  all  prevail,  yet  several  costs  shall 
not  be  taxed.  Meagher  v.  Batchelder,  6  Mass. 
444.     Ward  v.  Johnson,  13  Mass.  148. 

452.  In  a  suit  on  a  joint  and  several  bond,  when 
the  defendants  defend  severally,  if  the  plaintiff 
settles  the  suit  with  one  or  more  of  them,  without 
the  concurrence  of  the  others,  he  is  liable  to  such 
others  for  the  costs  of  the  defence,  and  a  rule  will 
be  granted  that  be  pa^  such  costs,  unless  he  pro- 
ceed to  try  the  issues  joined  with  them,  or  consent 
to  a  discontinuance' with  costs.  Clark  v.  Wood,  9 
Wend.  435. 

453.  In  New  Jersey,  where  two  are  sued  in 
trespass,  and  a  verdict  is  found  against  one  and  in 
favor  of  the  other,  the  latter  has  costs,  unless  the 
jadge  certify  that  there  was  reasonable  cause  for 
making  him  a  defendant  in  the  action.  AWams  v. 
FlaU,  3  South.  544. 

454.  A  motion,  by  one  of  several  defendants,  for 
costs  against  a  plaintiff  for  not  trying  the  cause  pur- 
suant to  notice,  will  be  granted,  on  showing  the 
assent  of  his  co-defendants  for  him  to  move  sepa- 
rately, or  their  refusal  to  join  with  him  in  the 
motion.     Hart  v.  Wood,  6  Vvend.  558. 

455.  By  tlie  revised  statutes  of  New  York, 
where  several  actions  are  brought  against  several 
defendants  who  might  all  be  joined  in  one  suit, 
one  bill  of  costs  only  can  be  allowed.  Anon,  2 
Cow.  591.  But  the  statutes  do  not  apply  to  a  case 
where  judgment  is  recovered,  for  the  same  debt, 
against  executors  and  heirs,  in  separate  suits,  ih. 
See  1  Caines,  109. 

356.  Costs  are  allowed  in  both  suits,  when  the 
maker  and  the  guarantor  of  a  promissory  note  are 
sued  separately.  Meech  v.  ChurehUlf  2  Wend. 
630. 

457.  So,  where  separate  suits  are  brought  against 
the  maker  and  indorser  of  a  note,  ana  judgment 
recovered  against  each.  Austin  v.,Semiss,  8 
Johns.  356.     Tann  v.  Morris,  2  Dall.  1 15. 

458.  In  Massachusetts,  where  the  holder  of  a 
note  commences  several  actions  thereon,  at  the 
same  time,  against  the  maker  and  the  indorser,  and 
recovers  judgment  and  satisfaction  in  one  action, 
pending  the  other,  he  cannot  recover,  but  must 
pay  costs,  in  the  other.  GUmore  v.  Carr,  2  Mass. 
171     See  PoHer  v.  Ingraham,  10  Mass.  88. 


459.  The  Stassachusetts  statute,  which  provides 
that  where  a  plaintiff  brings  several  actions,  at  tJie 
same  term,  which  might  be  joined  in  one,  be  shall 
recover  no  more  costs  than  in  one  action,  does  not 
apply  to  a  case  where  a  several  action  is  brought 
against  each  promisor  in  a  joint  and  several  note. 
In  such  casei  though  only  one  satisfaction  of  dam- 
ages can  be  had,  vet  the  plaintiff  may  collect  his 
costs  against  each  promisor.  Simonds  v.  Center^ 
6  Mass.  18. 

460.  Nor  does  this  -  statute  a|>p]^  to  actions  lor 
torts,  nor  to  actions  in  different  rights,  where  dif- 
ferent rights  are  affected  by  them.  RipUy  v. 
Chandler,  10  Mass.  175. 

461.  Where  two  suits  are  brought,  at  the  same 
term,  on  demands  that  might  have  been  joined  in 
one,  the  plaintiff  recovers  full  costs  of  one  of 
them,  at  his  election,  and  such  additional  costs  in 
the  other  as  would  have  accrued  if  the  demands 
had  been  joined  in  one  suit,  ^afford  v.  Goid, 
9  Pick.  ^. 

462.  Where  goods,  attached* on  several  writs  by 
several  plaintiffs,  are  replevied  by  several  writs 
sued  by  the  same  party,  and  a  replevin  bond,  in 
each  action,  is  given  to  the  officer,  and  he  sues 
all  the  bonds  at  the  same  term,  he  is  entitled  to 
costs  in  each  action,  if  he  prevail  —  for  replevin 
bonds  are  given  to  the  officer  in  trust  for  tne  at- 
taching creditors.    Morse  v.  Hodsdun,  5  Mass.  314. 

463.  If  separate  suits  are  brought  against  sev- 
eral joint  trespassers,  the  plaintin  may  have  costs 
.against  each  defendant,  though  he  can  have  but 
one  satisfaction.  Limngslon  v.  Bishop,  1  Johns. 
290.    See  also  Kniekerhacker  v.  Colver,  8  Cow.  111. 

464.  By  the  Maryland  sUtute  of  1825,  c.  167,  it 
is  not  lawful  to  institute  more  than  one  suit  on  a 
joint  and  several  bond,  penal  or  single  bill,  when 
the  obligors  are  alive  ana  reside  in  the  same  coun- 
ty ;  and  if  more  than  one  suit  be  instituted  on  any 
such  bond,  &c.,  judgment  of  nanpr^.  shall  be 
entered  against  the  plaintiff  in  such  suits.  In 
cases  not  within  this  statute  several  suits  may  be 
brought  on  joint  and  several  contracts,  and  costs 
recovered  in  each.  Blixzard^  v.  Jacobs^  3  Gill  dt 
Johns.  67. 

XI.   CobU  of  Witnesses. 


Costs  of  witnesses,  in  criminal  cases  —  See 
Post,  XIV. 

465.  A  part)r  has  a  right,  in  Pennsylvania,  to 
call  as  many  witnesses  as  he  deems  necessary  to 
prove  his  case,  and  the  court  will  not  interfere 
unless  there  be  evidence  of  oppression.  De  Ben- 
nemUe  v.  De  Bennetille,  1  Binn.  46.  3  Yeales, 
558.    S.  P.  Farmer  v.  Storer.  11  Pick.  242. 

466.  Witnesses  subpcenaed,  though  not  exam- 
ined, and  examined,  though  not  subpoenaed,  are 
entitled  to  pay.  t^.  See  also  Farmer  v.  Storer,  II 
Pick.  241. 

467.  If  the  plaintiff  has  not  taken  out  a  distrin- 
gas and  given  notice  of  trial,  the  defendant  cannot 
tax  costs  for  his  witnesses.  Hannum  v  Gregg,  3 
Yeates,  240. 

468.  Where  there  were  several  tctions  between 
the  same  parties,  and  they  agreed  that  a  verdict 
and  judgment  in  one  of  them  should  determine 
all,  and  the  saoie  witnesses  were  summoned  in 
each  action,  the  plaintiff  was  allowed  to  tax  costs 
for  them  only  in  the  case  that  was  tried.  Curtis 
V.  Buzzard,  15  S.  &  R.  21. 

469.  It  is  not  necessary,  in  order  to  entitle  t 
party  to  the  costs  of  his  witnesses  and  of  the  ser- 
vice of  subpoenas  on  them,  that  their  names  should 
have  been  inserted  in  the  subpcsnas  by  the  pro 
thonotary  before  he  delivered  them  to  the  party. 
M  Williams  v.  Hopkins,  1  Whart.  276. 

470.  Witnesses  are  not  entitled  a»  fees  for  at- 
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tendance  before  the  protbonoiaiy  te  proTe  their 
attendance  at  the  trial,  ib. 

471.  By  a  statute  of  North  Carolina,  neither 
party  can  have  costs  for  more  than  two  witnesses, 
where  more  than  two  shall  be  summoned  to  prove 
any  fact.  But  the  plaintiff,  in  an  action  of  slander, 
is  entitled  to  the  costs  of  two  witnesses  to  prove 
the  first  speaking  of  the  words,  and  two  for  every 
repetition  of  the  words.  Byrd  v.  RousBj  1  Car. 
Law  Repos.  384. 

47*2.  A  witness,  summoned  by  both  puties,  is 
entitled  to  pay  m>m  both.  Peace  v.  Person,  1 
Murph  188. 

473.  Before  the  statute  of  1796,  witnesses  were 
not  entitled  to  the  common  law  remedy  against 
the  party  who^  summoned  them,  until  they  luul 
first  nad'  recourse  against  the  losing  P^Ti  pur- 
suant to  the  statute  of  1783.    StarUy  v-.  Hodges^ 

1  Taylor,  274.    C.  &  N.  330. 

474.  If  the  plaintiff  summon  material  witnesses, 
not  more  in  number  than  the  law  allows,  and  thev 
be  absent  when  the  trial  comes  on,  but  he  prevails 
m  his  suit^  he  is  not  liable  to  pay  them,  but  the 
defendant  is.     Carpenter  v.  Taylor,  2  Taylor,  265. 

475.  A  plaintiff  who  fails  in  his  suit  is  liable  to 
the  costs  of  the  defendant's  witnesses,  though  they 
were  not  examined,  if  they  were  sworn  and  put 
into  the  officer's  care.  VenabU  v.  Martin^  1  Car. 
Law  Repos.  515. 

476.  A  plaintiff  who  summoned  witnesses  to 
prove  the  truth  of  a  report  of  a  justice  and  two 
fteeholders,  under  the  statute  of  1777,  concerning 
the  view  of  fences  and  estimate  of  damages,  by  a 
trespass  done  by  cattle,  Ac,  was  held  not  to  be 
entitled  to  the  costs  of  the  attendance  of  such  wit- 
nesses. Jfelsoti  V.  Aeteart,  1  Car.  Law  Kepoa. 
287. 

477.  In  South  Carolina,  a  witness  served  with 
a  subpcena  ticket,  no  writ  of  subpcsna  having  issued, 
is  entitled  to  2s,  4d.  only  for  each  day's  attendance 
at  court.    BratUm  v.  Cfendeninf  Harper,  454. 

478.  A  witness  subpoenaed  by  a  defendant,  who 
prevails,  cannot  recover  of  the  plaintiff  the  costs 
of  his  attendance.  Bagley  v.  Clement^  2  M'Cord, 
244. 

479.  Costs  cannot  be  taxed  for  a  witness  with- 
out proof  that  he  was  duly  subpcenaed,  and  requires 
his  rees.     Clark  v.  Linsser,  1  Bailey,  187. 

480.  Under  the  Kentucky  statute  which  pro- 
vides that  costs  of  more  than  three  witnesses,  for 
the  proof  of  one  particular  fact,  shall  not  be 
charged,  a  party  is  entitled  to  the  costs  of  three 
witnesses  produced  to  prove  each  incidental  fact 
tending  to  establish  the  issue,  though  such  fact 
itself  be  not  directly  in  issue.     Grimes  v.  Clarke^ 

2  Marsh. -377. 

481.  In  Tennessee,  no  costs  are  allowed  lor 
witnesses  who  do  not  attend  at  the  trial,  though 
they  have  attended  previously.  Williams  v.  Hen- 
dersouy  1  Overt.  424. 

482.  If  a  witness  is  summoned  to  prove  matter 
inadmissible  in  law,  he  is  to  be  paid  by  the  party 
who  summoned  him.  Sherman  v.  Broum^  4  Yerg. 
561.  So  of  a  witness  who  attends  previous  to 
issue.    Barton  v.  Birdf  1  Overt.  73. 

483.  In  taxing  for  attendance  of  witnesses,  the 
miles'  travel,  the  number  of  ferriages  paid,  and 
the  number  of  days  the  witnesses  attended,  must 
be  stated.     Hopkins  v.  Godbehire,  2  Terg.  241. 

484.  Witnesses  who  attend  without  being  sub- 
pGsnaed  cannot  have  their  attendance  taxed  m  the 
bill  of  costs.  Hopkins  v.  fVaterhouse,  2  Terg.  230. 
And  when  subpcenaed  by  both  parties  to  the  suit, 
they  can  have  their  attendance  taxed  for  but 
one.  ib. 

485.  Costs  may  be  taxed  for  a  witness  who  was 
summoned,  thQugh  he  were  not  examined,  if  the 

.  party  summoned  mm  fairly,  and  under  a  belief  that 


his  testimony  would  be  material  and  necessary. 
Hutchins  V.  Eden,  3  Har.  &  M'Hen.  101.  Far- 
mer V.  Storer,  11  Pick.  241.  Taylor  v.  M'Makan, 
2  Bailey,  131. 

486.  On  an  appeal  in  a  will  case,  in  Virginia, 
the  prevailing  party  is  entitled  to  costs  of  his  wit- 
nesses summoned  to  the  court  of  error,  though 
the  court  determine  the  case  on  inspection  of  tiie 
record,  without  examining  the  witnesses.  Eppcs 
V.  CraUe,  1  Munf  258. 

487.  Expenses  incurred  by  a  party,  in  proceed- 
ing to  procure  attachments  against  his  witnesses, 
cannot  be  taxed  in  the  general  costs  against  bis 
adversary.     Rosekrans  v.  Jiflntyre,  9  Wend.  471. 

488.  An  order  for  the  examination  of  a  witness 
de  bene  esse  cannot  be  taxed,  if  he  is  not  examined. 
Jewell  V.  Jewell,  8  Cow.  109.  Miter,  if  he  is  ex- 
amined, ib. 

489.  If  a  cause  is  called  at  the  circuit,  and  the 
trial  is  put  off  by  the  defendant,  and  he  subse- 
quently obtains  a  verdict,  he  is  entitled  to  only 
one  day^s  fees  to  witnesses.  Titus  v.  Bttllen,  o 
Wend.  662. 

490.  The  costs  of  suing  out  a  commission  to 
examine  witnesses,  such  as  the  affidavit,  notice, 
and  motion,  drawing,  engrossing  and  sealing  the 
commission,  may  be  taxed ;  but  not  the  expenses 
of  executing  the  commission.  Kenney  v.  Van 
Home,  2  Johns.  107. 

491.  In  a  suit  by  a  witness  to  recover  his  fees 
of  the  party  who  summoned  him.  parol  evidence  is 
admissible  of  his  attendance  ana  examination  be- 
fore the  court    Baker  v.  Brill,  15  Johns.  26(t 

492.  But  he  can  claim  no  more  for  expenses  and 
attendance  at  a  trial  in  a  court  of  record  than  is 
prescribed  by  the  statute  fee  bill.  Fuller  v.  Mat' 
tice,  14  Johns.  357.  See  13  Johns.  350.  460.  14 
Johns.  369.    15  Johns.  195. 

493.  Costs  for  witnesses  at  the  city  of  New 
York,  examined  ex  parte,  are  not  allowable.  CZa- 
son  V.  Sbotwell,  12  Johns.  512. 

494.  The  time  of  attendance  of  witnesses  who 
come  from  another  state  is  to  be  computed  from 
the  li^p  of  the  state  to  the  place  of  trial,  coming 
and  returning;  and  their  travel  is  also  to  be  taxed 
from  the  line  of  the  state.  Howland  v.  Lenox, 
4  Johns.  311.  S.  P.  as  to  travel,  in  Massachusetts. 
Melvin  v.  Whiting,  13  Pick.  190.  And  in  New 
Jersey.    Den  v.  Johnson,  1  Green,  156. 

495.  A  witness,  who  resides  in  the  place  where 
the  court  is  hela,  is  not  entitled  to  travel  fees. 
Jackson  v.  Hoagland,  I  Wend.  69.  Nor  a  foreign 
witness,  who  is  subpcenaed  at  the  place  of  trial. 
Bank  of  Jflagara  v.  Austin,  6  Wend.  548. 

496.  Where  there  are  several  suits,  all  depend- 
ing on  the  same  title  and  same  defence,  and  wit- 
nesses are  subpoenaed  in  one  of  them  only,  which 
is  tried,  and  the  other  cases  are  not  tried,  the  party 
prevailing  at  the  trial  is  entitled  to  charge  for  the 
attendance  of  the  witnesses  in  each  case ;  but  he 
cannot  tax  for  subpcenas  and  service  in  each  case. 
Jackson  V.  Hoagland,  1  Wend.  69. 

497.  When  a  cause  is  tried  on  the  first  day  of 
the  circuit,  onlv  one  day  is  allowed  for  attendance 
of  witnesses,  besides  travel  fees.  Crummer  v. 
Huff,  1  Wend.  25. 

498.  The  fees  of  a  witness,  who  did  not  arrive 
at  the  circuit  till  afler  the  trial,  cannot  be  taxed, 
though  he  was  regularly  subpoenaed.  Booth  v. 
Smith,  5  Wend.  107. 

499.  In  New  York  and  South  Carolina,  there 
must  be  an  affidavit  showing  the  actual  attendance 
and  travel  of  witnesses,  or  no  costli  can  be  taxed 
therefor.  Jackson  v.  ScoU,  6  Johns.  330.  Shufelt 
V.  Rowley,  4  Cow.  58.  Clark  v.  linsser,  1  Bailey, 
187.    See  1  Cow.  591. 

500.  A  motion  for  retaxation  of  costs  was  allowed, 
^itb  directions  that,  in  all  cases  where  the  opposite 
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party  should  require  it,  the  names  of  the  witneBtes 
should  he  inserted  in  the  affidarit  of  attendance. 
Jonts  V,  yam  Ranst^  2  Hall,  530. 

501 .  A  surveyor,  attending  as  a  witness,  is  enti- 
tled to  no  more  compensation  than  another  witness, 
except  in  causes  where  there  has  been  a  view. 
Lyon  ?.  IVUkes,  1  Ck>w.  591. 

502.  A  party  cannot  claim  costs  for  the  attend- 
ance of  a  surveyor,  afler  the  first  court,  in  an 
action  of  trespass  to  try  title,  unless  he  has  sub- 
posnaed  him.  Jdcklin  v.  Morrow,  1  Const.  Rep.  474. 

503.  Where,  in  an  action  of  slander,  forty  wit- 
nesses attended  in  support  of  the  plaintiff's  gen- 
eral character,  the  court  directed  that  the  fees  of 
ten  only  should  be  taied.  Irwin  v.  DeyOj  2  Wend. 
285. 

504.  In  Massachusetts,  the  certificate  of  a  wit- 
ness, as  to  his  travel  and  attendance,  if  no  sus- 
picious circumstances  attend  it.  is  conclusive  upon 
the  court,  as  well  as  the  clerk,  in  taxing  costs. 
Cooh  V.  Holmes,  1  Mass.  206. 

505.  But  if  the  certificate  be  attended  with  sus- 
picious circumstances,  the  court  will  require  of  the 
witness  an  explanatory  affidavit,  ib, 

506.  Costs  are  not  to  be  taxed  for  a  witness  who 
has  not  signed  a  certificate  of  his  travel  and  at- 
tendance.    Bacon  v.  Crandon,  15  Pick.  79. 

507.  A  subpoena  may  be  charged  for  every  four 
witnesses.  Enoin  v.  Martin,  2  Wend.  250.  See 
Fidd  V.  M'Vickar,  9  Johns.  130. 

508.  Though  several  subpoenas  issue,  only  one 
draft  of  subpoena  and  subpoena  ticket  can  be  taxed. 
Jackson  v.  Mather,  2  Cow.  584. 

51^.  Costs  cannot  be  taxed  for  the  attendance 
of  a  witness  who  was  interested  in  the  event  of 
the  suit,  though  he  was  duly  summoned,  and  was 
examined,  having  been  rendered  competent  by  a 
release.    Rice  v»  Falmer,  2  Baileir,  1 17. 

See  Attornxt  avd  Couhskl,  250. 251.  ^nie,  15. 

XII.   Of  Costs,  generally,  for  tke  prevailing  Party. 

510.  Under  the  Massachusetts  statute  which  pro* 
Tides  that  "  when  any  plaintiff  shall,  in  anv  stage 
of  his  action,  become  nonsuit,  or  discontiAe  his 
suit,  the  defendant  shall  recover  costs  against 
him,  and  that,  in  all  actions,  the  party  prevailing 
shall  be  entitled  to  his  legal  costs  against  the 
other,"  if  a  plaintiff  fail  to  enter  his  action,  the 
defendant  is  entitled  to  costs,  though  the  writ  be 
not  returned,  or  be  lost ;  or  if  the  plaintiff  discon- 
tinue because  the  writ  is  lost  or  not  returned. 
GUbreth  v.  Brown,  15  Mass.  178. 

511.  So  if  a  plaintiff,  who  succeeds  in  the  com- 
mon pleas,  appeal,  and  fail  to  enter  his  appeal,  the 
defendant  shall  have  costs  that  accrue  afler  the 
appeal.  Weston  v.  Buitetfield,  10  Mass.  179.  See 
Wellon  V.  Davis,  3  Bibb,  84. 

512.  If  the  defendant,  in  an  action  on  a  bond, 
confess  forfeiture,  the  plaintiff  will  have  costs, 
though  it  appear,  upon  a  hearing  in  equity,  that 
nothmg  is  doe.     Lyman  v.  Warren,  12  Mass.  412. 

513.  A  garnishee  is  entitled  to  costs,  where  the 
process  is  dismissed  for  want  of  a  declaration. 
Brown  v.  Seymour,  1  Pick.  32. 

514.  An  administrator  of  an  estate  represented 
insolvent  is  considered  as  the  prevailing  party, 
and  entitled  to  costs,  when  a  creditor  of  the  intes- 
tate appeals  from  the  decision  of  the  commission- 
ers, and  recovers  no  more  than  they  allowed  him. 
Dodge  V.  Breed,  13  Mass.  537. 

515.  So  is  a  creditor  who  brings  his  action  at  law, 
on  receiving  notice  that  the  administrator  is  dis- 
satisfied witn  the  allowance  of  a  claim  by  the  com- 
missioners, though  the  creditor  recovers  less  than 
they  allowed  htm.  Blake  t.  Dennie,  15  Pick.  385. 
CosrnA,  in  New  Hampshire.  Druryy,  Ldand, 
2  M.  Hamp  409*. 


616.  So  is  a  tenant  in  ^  real  aetion,  who  pleads 
a  disclaimer  of  the  whole  premises  demamied,  un- 
less it  be  shown  that  he  unjustly  obtained  or  with- 
held some  part  of  the  premises :  if  such  fact  be 
shown,  the  demandant  will  have  costs.  Prescatt 
▼.  Hvtddnson,  13  Mass.  439. 

517.  So  if  a  tenant  plead  the  general  issue  as  to 
an  undiyided  part  of  the  land,  and  a  disclaimer  as 
to  the  residue,  and  the  demandant  has  a  verdict 
on  the  latter  plea,  he  has  costs.  Society,  4^.  v. 
HaU,  2  N.  Hamp.  416.    See  ^nte,  435.  4^. 

518.  If  a  defendant  obtain  a  verdict,  in  an  actioft 
by  husband  and  wife,  and  the  wife  die  befbre  judg- 
ment, the  defendant  may  suggest  her  death  on  tn 
record,  and  take  judgment  for  costs  asaimrt  the 
husband.     Fowler  v.  Shearer,  7  Mass.  Zl. 

519.  Where,  on  exceptions  filed, «  new  trial  was 
mnted  afler  an  execution  had  issued  against  the 
defendant,  and  been  satisfied,  and  on  the  second 
trial  the  plaintiff  obtained  judgment  for  a  leas 
amount  than  had  been  paid  on  the  execution,  he 
was,  nevertheless,  held  entitled  to  costs.  />«- 
mingham  Manm^aeturing  Company  v.  Barnard,  9 
Pick.  532. 

520.  Where,  on  a  review,  a  verdict  was  returned 
for  the  same  sum  for  which  the  original  judgment 
was  rendered,  on  a  verdict  for  $275  and  interest 
thereon,  and  that  judgment  was  afllrmed,  with 
costs,  it  was  held,  on  error  brought,  that  the  fifst 
judgment  should  have  been  affirmed  in  part  oniyi 
anathat  the  defendant,  who  was  plaintiff  in  error, 
was  the  prevailing  party  in  the  review,  and  enti- 
tled to  the  costs  of  tne  review.  Johnson  v.  Wether^ 
bee,  3  Pick.  247.    See  2  Greenl.  397.    Rxvixw. 

o21 .  On  petition  for  partition,  if  the  petitioner 
and  respondent  are  tenants  in  common  of  part 
only  of  the  land,  and  not  interested  in  the  residue, 
ana  partition  is  made  of  such  part  only,  the  re- 
sponaent  is  entitled  to  costs.  JPoms  y.  Ward,  4 
Pick.  246. 

522.  If  a  defendant  die,  pending  a  suit,  and  his 
executor  be  called  in  to  defend,  and  the  plaintiff 
prevail,  he  will  have  costs  de  bonis  testatoris, 
aetdu  V.  Root,  11  Pick.  389. 

523.  So  if  an  administrator  prosecute  a  snit 
commenced  by  his  intestate,  and  fail  to  support 
it,  the  defendant  will  have  costs  against  the  de- 
ceased's estate.    Brooks  v.  Stevens,  2  Pick.  68. 

524.  If  the  warden  of  the  state  prison  die  pend- 
ing a  suit  brought  by  him  in  that  capacity,  and  hii 
successor  decline  to  prosecute  the  suit,  the  defend- 
ant cannot  recover  cost  either  against  the  executor 
or  the  successor  of  the  deceased ;  his  remedy  is  by 
application  to  the  legislature.  Bradford  v.  Rowe^ 
3  Pick.  17. 

525.  A  plaintiff  in  sei.fa.  against  bail  recovers 
no  cost  if  the  bail  are  discharged  without  surren- 
dering the  principal.  Chan^ion  v.  Jfoyes,  2  Mass. 
4S8. 

526.  When  the  defendant  abates  the  plaintiiT^s 
writ,  he  has  costs,  as  the  prevailing  party.  Homes 
V.  Corliss,  4  Mass.  6j50.  Thomas  v;  WhiU,  12 
Mass.  370.  Guild  v.  Richardson,  6  Pick.  364. 
So  where  the  writ  is  abated  by  the  court  ex  i^fido. 
Han  V.  Fitzgerald,  2  Mass.  513. 

527.  But  costs  are  not  given  to  a  defendant 
upon  a  respondeat  ouster;  lie  has  not  yet  pre- 
vailed. Haines  v.  Corliss,  4  Mass.  660.  Per  rar^ 
sons,  C.  J.  Nor  upon  the  abatement  of  a  writ  by 
the  plaintiff's  death.  Cvtts  v.  Haskins,  11  Mass. 
56.     Latta  v.  Svrginer,  2  M'Cord,  430 

528.  Costs  are  recovered  by  the  defendant  when 
judgment  is  arrested  for  insumciency  of  the  plsin- 
tiff  s  declaration,  or  when  he  has  judgment  on  de- 
murrer to  the  declaration  or  replication.  2  Mass. 
513.  Carrington  v.  Smith,  8  Pick.  419.  Favour 
V.  Sargent,  6  Pick.  5. 

529.  Where  the  report  of  refbreet,  under  a  tub- 
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miaMon  by  rule  oTcmirty  ia  rejected,  the  party  pre- 
vailing recoyen  his  costs  before  the  referees,  and 
also  the  costs  on  the  quesdon  of  accepting  their 
report.     Tinkkam  y.  Meigs,  16  JMass.  450. 

&30.  Where  a  defendant  appealed  from  a  judg- 
ment on  a  verdict,  and  the  verdict  in  the  appellate 
court  was  against  him,  hot  for  a  less  sum,  and 
jvd^ment  thereon  was  delayed,  by  the  defendant's 
motion,  till  the  interest  thereon  increased  the 
amount  to  a  larger  sum  than  the  judgment  below,* 
yet  it  was  held,  that  as  the  defenfint  had  pre- 
vailed in  reducing  the  dai^^ages,  he  was  entitled  to 
costs  after  the  appeal,  under  the  Maine  statute  of 
1096.    Brown  v.  AUtoood,  7  Greenl.  361. 

531.  Under  the  mill  act,  the  complainant  is 
entitled  to  costs,  whatever  damages  he  may  re- 
cover.    BuniU  V.  Martin,  3  Fairfr345. 

532.  Where  a  plaintiff  withdrew  a  demurrer,  and 
took  issue  on  the  plea,  and  had  a  verdict  thereon, 
it  was  held  that  he  wis  entitled  to  costs  to  the 
time  of  joining  in  demurrer,  inclusive,  and  to  all 
0osts  of  the  term  after  the  demurrer  was  with- 
drawn ;  and  that  the  defendant  was  entitled  to  the 
costs  of  all  the  terms  after  that  when  the  demurrer 
was  joined,  up  to  that  when  it  was  withdrawn,  in- 
clusive. Grafton  Bank  y.  Woodward,  5  N.  Hamp. 
310. 

533.  By  statute,  in  New  York,  whenever  dam- 
ages are  given,  costs  follow,  and  therefore  need  not 
be  found  by  the  jury.  Brown  y,  Bmith,  3  Gaines, 
81 .  But  when  one  mill  is  given  as  damages  by  the 
jury,  no  costs  follow,  ib.    See  1  Johns.  316. 

&M.  Before  the  revised  statutes,  a  demandant  in 
dower  had  costs  only  when  she  recovered  damages. 
HiUyer  y.  LarzeUre^  10  Johns.  216.  Under  those 
statutes^  she  has  costs  in  all  cases,  if  she  prevail. 
Wafker  t.  Scftity£er,  10  Wend.  486.  So  in  South 
CaiT>Iina.     Vaneo  v.  BeeknaU,  1  Bailey,  140. 

bSib.  Though  the  general  rule  is,  that  costs  are 
wn  raioveraDle  unless  damages  are  given,  yet  a 
defendant,  who  has  judgment  on  demurrer  to  an 
amdUa  querela,  is  entitled  to  costs.  Brooks  v. 
ITaiiff,  20  Johns.  295. 

536.  In  an  action  for  ravishment  of  ward,  to  try 
the  freedom  of  a  nem,  if  the  jury  find  for  the 
plainti^yie  is  entitleo  to  costs,  tboiigh  no  damages 
are  fonim.     CUfton  ▼.  PhUlips,  1  MMDord,  469. 

537.  Where  a  feigned  issue  is  directed  by  the 
agister's  court,  to  try  the  validity  of  a  will,  the 
costs  of  that  court  depend  on  the  event  of  the  suit. 
Hazard  v.  Dams,  1  Browne,  334. 

^8.  The  prevailing  party  in  an  appeal  from  an 
order  of  filiation,  to  wnom  costs  are  awarded,  is 
entitled  only  to  taxable  costs.  Suferitaendents, 
4^.  V.  Mottre,  12  Wend.  273. 

539.  Where  a  cause  goes  off  at  the  crrcuit  be- 
caase  the  plaintiff  is  not  ready,  he  cannot  recover 
the  costs  of  that  circuit,  though  he  finally  prevails 
in  his  suit.    Jackson  y.  Breese,  6  Cow.  42. 

540.  On  an  information  for  goods  seized  as 
British,  in  1781,  and  imported  into  Pennsylvania, 
the  judge  wJiu  tried  the  caase  had  no  authority  to 
certify  so  as  to  exempt  Jthe  informer  from  the  pay- 
ment of  costs  to  the  claimants.  Rapp  v.  Le  Blane, 
1  Dall.  63. 

541.  An  application  by  the  defendant  in  eject- 
ment, after  a  recovery  against  him,  for  the  ap- 
pointroent  of  commissioneri  to  value  his  improve- 
ments, under  the  Ohio  occupying  claimant  law,  is 
a  separate  proceeding,  in  which  the  party  preyail- 
iag  is  enutled  to  costs.  Martin's  ease,  I  Ham. 
loo.  And  where  the  defendant  makes  the  appli- 
Mfion,  the  lessor  of  the  plaintiff  will  be  ordered  to 
pay  the  costs,  ib, 

542.  In  North  Casolina,  if  the  defendant,  in  a 
9ei.fa.  against  him  as  bail,  surrender  the  princip^] 
be  subjects  the  plaintiff  to  costs,  as  '*the  da,^' 
cast"    Peace  v.  Person,  1  Murph.  188.  ^f 
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543.  Whenever  an  administrator  establishes  the 
plea  of"  fully  administered,'*  he  is  entitled  to  judg* 
ment  and  execution  for  his  costs  against  the  plain- 
tiff immediately.     WeUbom  ^.  Crordon,  1  Murph. 

544.  The  prevailing  party  may  enter  judgment 
for  all  the  costs  he  has  incurred  in  the  progress  of 
the  suit,  though  he  may  not  have  paid  them  when 
judgment  is  signed.  Howard  v.  Stent,  2  Bailey,  272. 

G45.  A  defendant  who  is  dischar^d  by  taking 
the  insolvent's  oath,  in  Tennessee,  is  not  entitled 
to  costa.    Roberts  v.  SkeU,  4  Yerg.  1^. 

546.  If  an  executor  omits  to  plead  want  of  assets, 
and  coats  are  recovered  against  him,  they  may  Ye 
levied  de  bonis  propriis.  Parker  y.  St^kens,  1 
Hayw.  218. 

M7.  A  defendant  who  attends  with  his  wit- 
nesses, before  the  sheriff,  on  notice  from  the 
plaintiff  of  executing  a  writ  of  inouiry  of  damages, 
IS  entitled  to  costs,  if  the  plaintiff  do  not  appear, 
and  the  writ  of  inquiry  be  not  executed.  Butler 
V.  Kelsey,  14  Johns.  342. 

548.  A  plaintiff  in  certiorari,  who  has  obtained  a 
reversal  of  the  judgment,  and  has  issued  a  writ  of 
restitution,  is  entitled  to  costs  upon  that  writ. 
Hann  y.  MCormick,  1  South.  109. 

XIII.  Wken  Parties  in  Interest,  fkougk  not  Parties 
to  the  Record,  are  liable  to  Costs :  Of  Prp- 
ehein  lAmy, 

See  Anlte,  522—524.    Corporation,  135. 

549.  The  person  whose  name  appears  on  tne 
record  is  responsible  for  costs,  though  his  name 
was  used  'without  his  knowledge.  Hopkins  v. 
Godbekire,  2  Terg.  241  See  Horton  v.  Blair,  2 
Bailey,  545.    Myers  v.  James,  2  Bailey,  547. 

550.  Parties  m  interest,  who  sue  or  defend  in 
the  names  of  others,  are  adjudged  to  pay  costs; 
and  a  rule  b  taken  that  they  pay,  or  show  cause 
why  an  attachment  should  not  issue  against  them. 
Iforton  V.  Rich,  20  Johns.  475.  Schoolcraft  v. 
Lathrop,  5  Cow.  17.  Waring  y.  Baret,  2  Cow. 
460.  Colvard  v.  Olioer  and  SiUm,  7  Wend.  497. 
Jackson  v.  Van  Antwerp,  1  Wenif  295. 

551.  When  a  party  takes  an  assignment  of  a 
demand  in  suit,  ne  is  liable  for  the  costs  accrued 
before  as  well  as  after  the  assignment.  Jordan  v. 
Sherwood,  10  Wend.  622. 

552.  The  application  for  a  rule  on  the  party  in 
interest  may  be  made  by  the  party  in  whose  name 
the  suit  is  carried  on,  as  well  as  by  the  party  pre- 
vuling.    7  Wend.  4^. 

553.  The  party  in  interest,  if  he  expressly 
promise  to  pay  costs,  is  liable  for  them  in  an 
action  of  assumpsit.  Brewer  v.  Hayes,  2  Watts, 
12.  And  in  North  Carolina,  execution  is  awarded 
against  him  therefor.  Ashe  v.  Smith,  2  Hayw.  305. 
See  AssiGNMKifT,  95. 160. 163. 

554.  When  overseers  of  the  poor  prefer  a  com- 
plaint for  removal  of  a  pauper,  and  fail  to  support 
it,  costs  are  awarded  against  the  town,  of  which 
the  overseers  are  the  mere  agents.  BtukfieUL  y. 
Gorham,  6  Mass.  445. 

555.  When  in  a  suit  in  the  name  of  the  judge 
of  probate,  on  a  probate  bond,  the  indorsement  okr 
the  writ  states  that  the  action  is  brought  for  the 
benefit  of  an  indiyidual  named,  such  indiyidual, 
and  not  the  judge,  is  answerable  for  costs.  Paine 
y.  Hapgood,  13  Pick.  152.  See  also  Dawes  v. 
Qooch,  8  Mass.  488.  Robbins  y.  Hayward,  16 
Mass.  527.  ' 

556.  Where  such  suit  is  fbr  the  benefit  of 
seyeral  persons,  only  one  bill  of  costs  can  be 
taxed  against  the  defendant.  Hkomas  v.  Sever, 
12  Mass.  379.  Dmms  v.  BeU,  4  Mass.  106.  Paine 
Jflniier,  1  Mass.  71. 

557.  The  supreme  court  of  New  Jersey  will  not 
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rule  the  lesior  of  the  plaintiff  in  ejectment  to  pay 
eo0ti  on  a  jud^ent  of  nonsait  against  him  for 
lefusinff  to  jom  in  the  consent  rule.  Anon.  3 
llalBt.  268;  CojfTBA^  in  New  York.  Jackson  t. 
StUes,  1  Cow.  166.    * 

558.  In  Tennewee,  since  the  statute  of  1801,  c. 
11,  the  lessor  of  the  plaintiff  in  ejectment  is  taxed 
with  the  costs  when  the  verdict  is  for  the  defend- 
ant, and  they  are  collected  by  the  ordinary  process 
of  execution.  The  process  of  attachment  nas  not 
issued,  in  such  case,  since  the  passing  of  that 
statute.    Hopjdns  r.  Godbehirty  2  Yerg.  241. 

559.  If  an  infant  sue  by  proekein  amy^  and  fail 
in  his  suit,  judgment  goes  against  him,  and  not 
against  the  vrochein  amyf  for  costs.  Smith  v, 
Floydf  1  Pick.  275.  See  Crossm  ▼.  Dryer,  17 
Mass.  222.    Parsons  v.  Jones,  9  Mass.  106. 

560.  But  a  prochein  amy,  it  seems,  is  liable  foe 
costs,  in  such  case ;  and  if  his  name  be  inserted 
in  a  writ,  after  the  suit  is  brought,  by  way  of 
amendment,  he  will  be  liable  for  the  costs  from 
tae  commencement  of  the  suit  Blood  t.  Har- 
rington,  8  Pick.  555. 

&1.  But  he  is  to  be  compelled  to  pay  the  costs 
by  process  of  attachment.  Wilson  y.  JfGee,  2 
Marsh.  601.    See  Consul,  30. 

XIV.    Costs  in  Criminal  Cases, 
*  When  a  county  pays  costr.  —  See  County. 

562.  If  the  evidence  is  not  sufficient  to  bold  the 
accused  to  a  trial,  a  ma^istrftte  cannot  order  him 
to  pay  costs,  on  dismissing  him.  ScoU's  case, 
Kirbv,  362.    See  Ante,  49.  ^ 

56o.  Where  a  defendant  is  acquitted,  on  a 
charffe  of  petit  larceny,  or  of  any  offence  for 
which  judgment  does  not  extend  to  life,  limb, 
or  member,  the  court,  in  North  Carolina,  may 
order  the  prosecutor  to  pay  costs.  State  v.  Lum- 
hricky  1  Car.  Law  Repos.  543. 

664.  If  an  indictment  is  quashed,  the  prosecutor 
is  not  liable  to  pay  for  the  attendance  of^witnesses 
on  either  side.  Ofice  v.  Gray,  2  Car.  Law  Repos. 
424. 

565.  Nor  wilr  be  be  held  to  pay  costs,  if  he  had 
probable  cause  to  prosecute,  wnatever  his  motives 
were.     StaU  v.  Forsyth,  1  Taylor,  21. 

566.  If  a  defendant  in  an  mdictment  is  acquit- 
ted, or  if  a  nol.  pros,  is  entered,  he  pays  his  own 
cosU  only.  State  v.  fVhithead,  3  Murph.  223. 
S.  P.  State  y.  Margate,  C.  <&  N.  63. 

567.  Where  an  indictment  is  found  against  a 
person  on  which  he  is  recognized  from  term  to 
term,  until,  on  a  discovery  of  a  defect  in  the  bill,  a 
noUe  prosequi  is  entered,  and  a  new  bill  is  then 
sent  and  found  a^nst  the  defendant  for  the  same 
offence,  on  which  he  is  convicted,  he  is  liable  to 
pay  the  costs  of  the  attendance  of  witnesses  for 
the  whole  time.  State  t.  Hashato,  2  Car.  Law 
Repos.  251. 

568.  On  an  information  in  the  nature  of  a  ^uo 
warranto  at  common  law,' where  there  is  no  re- 
lator, the  court  cannot  adjudge  the  defendant  to 

ay  the  costs,  nor  order  that  uie  prosecutor  shall 
Ave  any  part  of  the  fine.  Comnumwealth  v. 
Woelner,  3  S.  &  R.  52. 

569.  An  infant's  property  is  liable  to  satisfy  a 
fine  and  costs  adjudged  against  him.  Beadeyy, 
State,  2  Yerg.  481. 

570.  The  court,  on  entering  judgment  against  a 
defendant  for  fine  and  costs,  may  order  that  he 
stand  comnfitted  till  the  fine  add  costs  are  paid. 
HiU  V.  StaU,  2  Y^rg.  247. 

571 .  The  costs,  in  South  Carolina,  constitute  a 
mere  debt  to  the  officers  of  the  court,  and  though 
it  be  part  of  the  defendant's  sentence,  **  that  he 
stand  committed  until  the  costs  ara  paid,*'  yet  he 
is  entitled  to  the  insolvent  debtor^  and  prison 


bound  acts,  if  he  be  onable  «»piy  tbott.    atMs  ▼ 
Kenny,  1  Bailey,  375. 

572.  Under  the  Pennsylvania  statute  of  Mafcb 
27th,  1789,  one  who  is  imprisoned  for  a  fine  nol ' 
exceeding  five  pounds,  exclusive  of  costs,  is  en 
titled  to  a  discnarse,  as  to  fine  and  oosiBy  sAer 
remaining  in  connnement  thir^  days  after  the 
expiration  of  the  term  for  which  he  was  senteoced 
to  imprisonment  Commonwetdth  v.  Long,  5  Bum. 
489. 

573.  But  neither  the  fine  nor  costs  are  remitted 
by  such  discharge;  the  defendant's  property  if  he 
have  any,  is  liable  for  both,  ib, 

574.  Informers,  under  the  summary  proceed 
ings  authorized  by  the  statute  for  the  preventioD 
qfVice  and  immorality,  and  other  similar  statoflea^ 
are  not  liable  for  costs,  if  they  fail  tf»  establish 
their  accusations.  Comnumwealth  v.  Hargeskeiwur, 
1  Ashm.  413. 

575.  Costs  on  an  indictment  are  remitted  by  a 
pardon  before  Judgment.  Duncan  v.  Common' 
wealth,  4  S.  &  R.  449.  Aliter,  if  the  defendant  to 
pardoned  after  the  right  to  the  costs  has  vested  in 
the  officers,  ib.    See  Cohstitutiohal  Law,  119. 

576.  A  jury  may  direct  a  defendant  to  pay  costi^ 
though  the  indictment  is  defective.  Commas 
wealth  V.  TUghman,  4  S.  &  It  127. 

577.  Where  witnesses  in  two  connected  eases, 
tried  at  the  same  court,  elect  to  tax  Ibeir  lees  in 
one  of  them,  and  the  defendant  in  that  case  dies 
before  the  costs  are  paid,  they  cannot  aflerwards 
have  their  fees  taxed  in  the  other  case,  beotf 
entitled  to  fees  in  one  case  only.  Commanunmlti 
V.  Cozens,  1  Asbm.  265.  * 

578.  When  one,  who  has  entered  into  a  reoo^ 
nizsnce  as  a  witness  in  behalf  of  the  state,  removes 
from  the  state,  he  is  entitled  to  travel  fees  to  and 
from  his  actual  residence.  State  v.  Stewart,  1  Car. 
Law  Repos.  524. 

579.  A* witness  for  the  state,  who  has  jn^pnent 
nisi  entered  against  him  on  his  recognisance,  ma^ 
apply  for  a  remitSion  of  the  forfeiture,  if  he  do  It 
before  a  sei,  fa,  is  issued  against  him.  State  t. 
Hemdon,  1  Murph.  269. 

580.  Under  special  circumstances,  the  costs  of 
double,  the  number  of  witnesses  swom^ere  el- 
lowed  in  an  indictment  for  a  conspiiaoy,  provided 
the  counsel  for  the  prosecution  could  name  ee 
many  who,  in  their  opinion,  were  material.  Cam 
monwealth  v.  Wood,  3  Binn.  414. 

581.  A  justice  of  the  peace,  who  attends  aa  a 
witness  for  the  state,  is  entiUed  to  eosts  for  attend- 
ing, except  for  one  day,  when  he  is  bound  to  at- 
tend for  the  purpose  of  returning  recognisanees ; 
and  it  is  not  necessary  that  he  should  nave  been 

'summoned.     Commonwealth  v.  Csmmiswoiurs  qf 
Philadelphia,  6  Binn  397. 

582.  In  capital  trials,  in  Massachusetta,  the  de- 
fendant's witnesses  are  summoned  at  the  expense 
of  the  state ;  in  cases  not  capital,  at  the  defend- 
ant's expense.  CommanweaUh  v.  .IFittuniis,  13 
Mass.  501.    See  Attorney,  &€.,  IX. 

XV.    Taxation  of  Costs;  and  what  is  taxaSU, 

583.  A  clerk,  in  South  Carolina,  cannot  regu- 
larly issue  execution  for  his  costs  apainat  the  pai^ 
liable  to  pay  them,  unless  he  previously  deliver  to 
such  purtv  an  account  of  the  particulars,  and 
amount  of^fees  charged.  Carrie  v.  Jaeoba^  Harper, 
326. 

584.  A  notice  of  taxing  costs  is  not  snch  a  pio> 
ceeding  as  the  court  will  set  aside.  Marma  v. 
Dawes,  4  Cow.  22. 

585.  Notice  of  taxation  ninst  be  served  on  the 
attorney,  and  not  on  the  counsel  in  the  eauae 
Jackson  v.  Lairroway^  %  Johns.  Oae.  114.     Cole 
man,  124. 
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566.  If  tfae  pBTl^^QM  not  appMr  a»  Ifae  daj  lor 
which  notice  it  gi?en,  and  the  coats  are  not  then 
taxed,  they  may  be  taxed  aflerwards  without 
ftvther  notice.     Cavptr  v.  dAflor,  1  Johns.  Cas.  32. 

587.  Omitting  to  notice  coeU  for  taxation  does 
not  affect  the  regularity  of  the  judgment;  the  only 
consequence  is,  that  the  party  may  be  compelled 
to  retax  at  his  own  expense.  JadtMnn  v.  Varick^ 
7  Cow.  412.  And  the  retaxation  will  be  orderea 
with  costs,  which,  together  with  the  sum  deducted, 
will  be  subtracted  from  the  execution.  Jackson  v. 
MmUUy,  2  Wend.  244. 

588.  In  Massachusetts,  formerly,  when  a  party, 

r'nst  whom  costs  are  to  be  taxed,  gave  noUce»to 
clerk  that  he  desired  to  be  present  at  the  taxa- 
tion, it  was  the  duty  of  the  clerk  to  eive  notice  to 
Moh  partj^  before  he  allowed  the  biU ;  and  if  the 
portiee  could  not  agree,  application  was  to  be  made 
to  a  judge  at  chamoers,  ior  his  decision.  J^odd  t. 
Lewis,  10  Man.  26.  Wmdaw  v.  Hathaway,  1  Pick. 
911.  16  Mass.  370.  Ses  Reyised  SUtulps,  c.  121. 
|§  27.  31. 

589.  In  Tennessee,  the  supremtf  court  wilWnot 
attend  to  a  motion  for  retaxation  of  costs  in  the 
subordinate  courts ;  the  motion  should  be  made  in 
the  court  in  which  the  taxation  was  made.  Sker- 
•MM  ▼.  BrowHf  4  Yerg.  561. 

500.  Items  of  cost,  not  taxed  at  length,  will  be 
•trieken  oat.  The  clerk  should  leave  out  all  ag- 
gregate sums.  Hopkins  v.  Godbehire,  2  Terg.  24o. 
Wjiam  V.  Jlf  Henry,  2  Terg.  310.  Hopkins  v.  Water- 
Mouse,  2  Yerg.  230.  See  Hunt  v.  Uie,  6  Yerg.  412. 

591.  Where  costs,  upon  taxation,  have  been  im- 
properly stricken  from  the  bill,  the  party  cannot 
naintain  an  action  to  recover  from  the  opposite 

•  party  the  chargfa  stricken  out;  his  remedy  is  by 
an  appeal  from  the  taxation.  Low  v.  Vrooman, 
15  Johns.  238. 

592.  Nor  can  costs,  that  have  been  paid,  be 
f^oovered  back  by  action ;  the  remedy  is  by  retax- 
ation.   ^^sn  V.  Hi«ib(m,  1  Halst.  409. 

598.  The  court  will  not  pass  upon  a  disputed 
Hem  in  a  bill,  until  aAer  taxation.  8w{fl  v.  KeUy, 
2  Wend.  623. 

504.  Apvty  cannot  withdraw  a  bill  from  one 
taxing  officer,  to  whom  he  has  submitted  it,  and 
have  it  taxed  by  another.  Hall  v.  Sherwood,  2 
Wend.  252.  * 

595.  A  motion  to  retax  will  not  be  heard  by  the 
•ourt  on  a  point  not  made  before  the  taxing  officer. 
And  merelv  objection,  before  him,  to  an  item  for 
witnesses'  fees,  on.  the  ground  that  they  did  not 
attend*  according  to  the  charge,  is  not  a  sufficient 
cause  for  a  motion  to  retax.  Lyon  v.  Wilkes,  1 
Cow.  591. 

596.  The  party  who  obtains  a  taxation  must, 
upon  a  retaxation,  prove  the  items  objected  to. 
But  the  party  who  moves  for  a  retaxation  must 

£' ve  the  other  part^  notice,  and  state  the  particn- 
rs  to  which  he  dbiects,  and  the  nature  of  his  ob- 
jection.   Hays  V.  WUUams,  4  Halst.  383. 

597.  After  two  terms  have  elapsed,  at  which 
application  to  retax  might  have  been  made,  the 
court  will  not*  interfere.  MLean  v.  Forward,  1 
Cow.  49. 

598.  The  application  to  the  court  in  New 
Jersey  for  a  retaxation  must  be  made  at  the 
next  term  after  the  bill  is  made  by  the  clerk. 
Mid  payment  thereon  demanded;  but  the  retax- 
ation may  be  made  at  that  or  any  subsequent 
term.    Den  v.  ChMmam,  3  Halst  176. 

609.  An  affidavit  pursuant  to  the  New  Jersey 
statute  for  the  trial  of  small  causes,  does  not 
authorise  the  taxing  of  costs  in  the  supreme  court 
as  in  auits  eommenced  there.  Boydinot  v.  Lewis, 
2  Pen.  566. 

600.  Corporations,  not  known  by  their  locality, 
aad  the  oorporators  not  having  any  partimi^^ 


place  of  residence,  cannot  tax  costs  for  travel. 
Proprietors  of  Kennebeck  Purchase  v.  Grossman^ 
6  Mass.  458. 

601..  When  an  action  is  continued  from  term  to 
term  under  reference,  the  party  recovering  costs 
shall  be  allowed  to  tax  his  travel,  at  the  term 
when  the  rule  is  entered,  and  his  attendance  from 
the  commencement  of  the  term  to  the  day  on 
which  the  rule  is  so 'entered:  at  the  term  when 
the  Teport  is  made,  he  may  tax  .his  travel  and 
attendance  until  the  report  is  accepted,  recommit- 
ted, or  discharged ;  and  at  each  intermediate  term 
he  may  tax  his  travel,  and  one  day's  attendance. 
Hayward  v.  BiuMe,  7  Mass.  286. 

€l02.  Where  a  plaintiff  commences  an  action 
against  a  defendant,  who  has  been  summoned  as 
his  garnishee,  and  the  action  is  continued,  on  the 
defendanVs  motion,  until  the  determination  of  the. 
process  of  foreign  attachment,  the  plaintiff  cannot 
tax  his  costs  during  such  continuances.  Winthrop 
V.  CarlUon,  8  Mass.  456.    See  16  Mass.  370. 

603.  Where  an  action  is  commenced  in  the 
supreme  court  at  a  law  term,  and  the  defendant 
appears,  but  no  question  of  law  or  defence  is 
intended,  and  no  plea  filed,  the  plaintiff  recovers 
for  only  three  ^ays'  attendance.  Hall  v.  Duretl^ 
9  Pick.  328. 

604.  Where,  on  the  defendant's  death,  the  action 
was  continueo  two  terms  to  summon  in  his  ad- 
ministrator, who  appeared  and  recovered  costo,  he 
was  held  entitled  to  tax  for  travel  and  attendance 
at  those  two  terms.  Bacon  v.  Crandon,  15  Pick. 
79. 

605.  A  party  brought  into  court  on  a  rule  to 
show  cause,  which  he  resiste,  is  entitled  to  charge 
a  retaining  fee  as  part  of  his  coste.  Burt  v.  Crosly, 
9  Wend.  460. 

606.  Where  a  peremptory  mandamus  is  denied, 
on  the  return  made  to  an  alternative  mandamus, 
a  retaining  fee  mtnr  be  taxed  against  the  relator. 
People  V.  Oneida  dommon  Pleas,  4  Cow.  402. 

^07.  When  a  count  in  slander  is  made  unneces- 
sarily voluminous  by  laying  the  words  to  have 
been  spoken  in  a  great  variety  of  modes  of  expres- 
sion, the  count,  on  taxation,  will  be  reduced  to 
reasonable  limite.  Cole  v.  Green,  12  Wend.  .248. 
,  608.  If  the  same  plea,  instead  of  being  pleaded 
to  the  whole  previous  pleading,  be  pleaded  sepa- 
rate! v  to  each  count  or  plea,  only  one  plea  will 
be  allowed  in  thcL  taxation.  PeUon  v.  Ward,  3 
Caines,  77. 

609.  Where  a  declaration  contained  ten  counts, 
two  for  malicious  prosecution  and  eight  for  slan- 
der, and  there  was  no  proof  to  suoport  the  two 
first,  those  counte  were  not  allowea  in  the  taxa- 
tion, and  four  only  of  the  counte  in  *  slander. 
Irwin  V.  Deyo,  2  Wend.  285. 
^_  610.  A  plaintiff  is  allowed  for  two  counte,  in  his 
declaration,  on  each  cause  of  action.  Bank  of 
Jfiagara  v.  Austin,  6  Wend.  546. 

611.  If  an  affidavit  in  opposition  to  a  motion  is 
evidently  made  long  for  the  purpose  of  increasing 
coste,  thie  court  directe  a  deduction  to  be  made  in 
the  taxation.    Le^g  v.  Kinney,  2  Wend.  255. 

612.  On  a  motion  for  judgment  as  in  case  of  a 
nonsuit,  the  clerk  -was  directed  to  tax  only  four 
folios,  thoueh  the  defendant's  papers  contained  39 
folios.     InJham  v.  Graves,  6  Wend.  536. 

613.  Where  several  suite  between  the  same 
parties  are  included  on  the  same  paper,  in  one 
affidavit  and  notice  of  motion,  only  one  bill  of 
coste  can  be  toxed,  on  granting  the  motion.  Jack* 
son  V.  Keller,  18  Johns.  310.  See  also  Jackson  v. 
Hoagland,  1  Wend.  69.  Jerome  ¥.  Boeram,  1 
Wend.  293.  But  where  the  titles  of  several 
causes,  in  which  the  names  ^  are  different,  are 
included  in  the  same  affidavit  and  notice,  th^ 
olerk  is  entitled,  on  entering  defaulte,  to  his  fees 
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m  each  oaose.     Boyce  y.  Thamptian.  20  Johns. 
274. 

614.  In  counting  fol'toi,  unless  the  excess  oyer 
100  words  is  more  than  half  a  folio,  the  excess  is 
not  chargeable.  Kellogg  v,  PaUersotif  11  Wend. 
170, 

615.  FiffureSy  used  to  number  the  lines,  a^  al- 
lowed in '{olios ;  one  word  for  each  figure.  Corlies 
T.  Cummings,  7  Cow.  154.   'See  2  Hayw.  2. 

616.  A  brief,  and  fee  are  not  taxable,  when  a 
motion  is  suspended  bj  consent.  Wilson  ▼.  WhiU, 
2  Wend.  265. 

617.  Coansel  fee  for  attending  prepared  for 
trial  or  argument  is  taxable  when  the  cause  is  no- 
ticed by  either  party.  Bank  ofjfiagara  v.  ^uttin, 
6  Wend.  548. 

618.'  Miter,  of  counsel  and  attorney's  fee,  if 
the  cause  is  settled  afler  notice  of  trial,  snd  before 
the  circuit  Conkling  r.  Bloodgood,  12  Wend. 
879.  And  of  attorney's  fee,  when  the  cause  is  not 
tried,  unless  the  attendance  were  pursuant  to  no- 
tice from  the  opposite  party.  *  6  Wend.  548.  See 
Jackson  y.  Gfa/s,  3  Cow.  24. 

619.  Where  seyeral  defendants  appear  and  plead 
by  one  attorney,  onlj^  one  retaining  fee  will  be 
taxed  against  the  plaintiff.  Atiter,  !f  they  appear 
by    diirerent  attorneys.     Morton    y.    Ctogan,   1 

620.  One  fee  onl^  of  f  1-25^  to  counsel  fer  pe- 
rusing and  amending  plea,  is  taxable,  though 
several  special  pleas,  presenting  distinct  matters 
of  defence,  are  pleaded.  Trustees  of  Rochester  y. 
Sfjmonds,  10  Wend.  563. 

621.  The  statute  of  1813,  proyiding  t^i,  in  case 
of  reference,  **  a  reasonable  allowance  shall  be 
made  to  the  prevailing  party,  for  such  services  and 
expenses  as  may  accrue  upon,  or  attend,  the  refer- 
ence of  the  cause/'  does  not  extend  to  fees  of 
counsel,  &c.,  but  is  confined  to  the  incidental  ex- 
penses of  -the  referees.  CUty  y.  Patterson^  3 
Cow.  29. 

622.  The  attorney  of  a  party  who  demurs  Is  qot 
entitled  to  make  out  and  charge  a  copy  of  the  de- 
murrer book  for  himself,  namer  y.  Shaferj  4 
Cow.  147. 

623.  It  seems  that  when  a  plaintiff  recovera,  in 
the  supreme  court,  a   sum  that  carries  common* 

Kleas  costs  onlT}  he  can  tax  no  counsel  fees,  there 
eing  no  rate  fixed  for  services  of  counsel  in  the 
common  pleas.    Hayns  v.  BatyUy^A  Cow.  143. 

624.  Prima  facie  J  the  plaintiff  s  attorney  is  right 
in  copying  the  defendant's  notice  of  special 
matter  into  the  nisi  prius  record  and  judgment 
roll,  and  may  have  such  service  taxed,  nooster 
y.  Perrvj  4  Cow.  546.  But  if  it  be  unnecessary, 
the  taxing  officer,  on  proof  thereof,  should  strike 
it  out.-t6. 

625.  Where  the  attorney  and  counsel  are  the 
same,  only  one  trial  fee  is  allowed,  and  the  party^ 

«may  elect  whether* it  shall  be  an  attorney  or  coan- 
sel fee.     GoU  y.  Hotchkiss,  7  Cow.  368. 

626.  A  fee  for  counsel  perusing  and  amending 
a  declaration  is  allowed.  WincheU  y.  Latham^  7 
Cow.  367. 

627.  An  attorney's  and  counsel  fee  of  ft^  is  tax- 
able on  a  motion  for  a  precept  •  Burt  v.  Crosby.  9 
Wend.  460. 

628.  A  brief,  attorney  and  counsel  fee,  on  & 
motion  of  course,  inpartition  or  other  real  action, 
are  not  allowed.  WiUard  y.  Mayor,  ^.  of  Hud- 
son,  5  Cow.  28. 

^29.  The  defendant's  attorney  is  entitled  to  the 
saiAe  costs,  on  the  quashing  of  an  attachment  for 
not  obeying  *an  award,  as  in  other  civil  cases. 
MDermoU  v.  StaU,  5  Halst.  58. 

See  Attoritxt  amd  Covvsxl,  IV.  Admiral- 
TT,  268.    Ante,  305— -307. 

630.  The  plaintiff  is  not  entitled  to  charge  the 


cosU  of  e&laM.iMi  th«  foil,  vAlU  tU 

Proceeded  to  an  issue  or  to  iadffmenC.    1  CaiB0% 
09.    See  also  Booth  y.  Smitk,  5  Wend.  107. 

631.  A  plaintiff  may  charm  for  engrosaing  oft 
the  nisi  pruts  roll  a  notice  of  special  matter  aub- 
joined  to  the  defendant's  plea,  but  not  for  engrnas 
mg  the  same  on  the  judgment'roll.  PlaU  y.  ffal^ 
worthy  3  Wend.  311.  See  Jackson  y.  GaU^  3 
Cow.  24.  Van  Rensselaer  v.  Hawultan,  4  Cow. 
539.     WincheU  v.  Latham,  7  Cow.  367. 

632.  Drafting  and  copying  depoaiUona  under  % 
commission  are  allowable  charges.  Mitsr,  of  costs 
of  orders  for  time  to  make  a  case.  Corlies  y.  Caai- 
vKmgs,  7  Cow.  154. 

633.  Nothing  is  allowed  for  a  bill  of  ex«eptioiis 
made  with  a  case  in  the  same  cause,  where  the 
party  is  compelled  to  elect  between  them,  ani 
elects  the  case,  ib, 

634.  .Statement  of  testimony  in  *>c»e  i>  a  tax- 
able charge,  though  the  testimony  do  not  relate  to 
the  ground  of  ob|eotion  to  the  (decision  or  charg* 
of  the  judge,  if  inserted  bona  fide,  and  not  objected 
to  as  unnecesAry,  on  settling  the  case.  So  of 
testimony  relating  to  the  point%  taken  and  over* 
ruled  at  the  bar.  Aliter,  as  to  a  diait  of  deposi- 
tions, inserted,  nearly  verbatim,  t^.  See  also 
Jackson  v.  Mather,  2  Cow.  584. 

635.  A  fee  for  the  service  of  papers,  that  rehire 
no  answer,  is  not  allowed.  Enoin  y.  Martsn,  2 
Wend.  250. 

636.  The  nisi  prius  reoord  may  be  taxed  as  costs 
of  the  circuit,  though  the  cause  was  noticed  and 
carried  down  at  a  previous  circuit.  Aliter,  of  no- 
tice of  inquest,  aAer  affidavit  of  merita  filed.  Van 
Renseelaer  v.  hamilton,  4  Cow.  539. 

637.  Certified  copies  of  depositlbns  takett  pea* . 
dente  Ute,  under  the  atatnte  to  perpetuate  teatimo* 
ny,  are  taxable.    Jackson  y.  Mather,  2  Cow.  564. 

638.  The  South  Carolina  fee  bill,  allowing 
$5.36  to  be  taxed  "  for  special  matter  and  argu- 
ment," does  not  extend  to  a  case  of  aummaiy 
process,  nor  to  motions  for  a  oontinijance.  Gritaes 
v.  Gowen,  1  M'Cord,  137.  Clark  v.  Unsser,  1 
Bailey,  187.  But  such  fee  is  taxable  in  cases 
where  issues  were  made  up,  though  aflervards 
discontinued.  Ranuay  y.  Marsh,  Harper,  472. 
And  on  execution  of  a  writ  of  inquiry,  it  an  arn- 
ment  werl  rendered  necessary  by  a  defence  niMei 
or  objection  raised,  by  the  defendant  Morris  y.  Lit- 
pene,  I  Bailey,  191 .    See  Farr  v.  Faarr,  2  HiU,  654. 

630.  Such  sum  only  as  the  court  shall  judge 
reasonable  will  be  taxed  for  foreign  depositions. 
Thomdike  y.  Bordman,  6  Pick.  375. 

640.  In  New  York,  fees  paid  for  exemplifica- 
tion of  records,  &>o.,  used  on  the  trial,  are  taxable. 
Jackson  v.  Root,  18  Johns.  336.  Contra,  in  New 
Jersey.    Den  v.  Johnson,  1  Green,  156. 

641.  Certified  copies  from  the  secretary  *a  office, 
or  office  of  register.of  deeds,  are  taxable.  Jackson 
V.  Mather,  2  Cow.  584.  Sufidk  y.  MiU  Pond 
Wharf  Corporation,  5  Pick.  540. 

642.  Where  a  deposition  was  not  used  at  the 
trial  for  which  it  was  taken,  because  the  witness 
was  present,  but  was  used  at  a  sabseqaent  trial, 
the  expense  of  taking  it  was  allowed  to  be  taxed. 
If  it  had  not  been  used  at  all,  it  could  not  have 
been  taxed.  'Lamb  y.  Stone,  11  Pick.  527. 

643.  The  oosts  of  a  commission,  issued  by  agree- 
ment of  counsel,  to  take  testimony  to  be  Used  in 
seyeral  cases,  can  be  taxed  in  only  one  of  the 
cases.    Ramsdy  v.  Marsh,  Harper,  472. 

644.  Costs  of  coihmtssionB  issued  for  examining 
witnesses  whose  testimony  was  material,  are  tax- 
able, though  the  depositions  were  not  used  in  con 
sequence  of  their  being  rendered  unnecessary  by 
evidence  introduced,  in  anticipation,  by  the  oppo- 
site partr.     Furman  v.  Peau,  2  Bailey,  612. 

645.  'The  costs  of  an  attachment  ahoiud  be  taxed 
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1ft  ike  eotftoof  mlititt^  ihe  motkm  fbr  it,  in  antiei- 
fsUon  of  the  service,  becmuie  there  is  no  other 
i»pportantty  for  taxing  them ;  but  they  cannot  be 
deinanded  unlees  the  services  are  performed.  Je- 
rwfiM  V.  Botramf  1  Wend.  293. 
•  646.  If  an  appellant,  in  Virginia,  fail  to  brinff  up 
a  copy  of  the  record  within  the  time  limited  by 
law,  and  the  appellee  files  it,  and  obtains  f.  dis- 
missal of  the  appeal,  the  &e  for  the  copv  may  be 
taxed  as  part  of  the  costa  of  defending  the  appeal. 
8o  when  the  appellaat  brings  up  the  record.  ATo- 
h&ne  V.  Long,  3  Rand.  557. 

647.  Where  long  and  perplexed  accounts  are 
leferred  to  a*  commissioner,  by  order  of  court  and 
ttie  assent  of  parties,  for  the  purpose  of  facilitating 
the  investigation  of  the  cause,  tii^  commissioner's, 
fee  for  staUnggfec.,the  account,  is  taxable  against 
the  party  whohas  to  pav  the  general  costs.  Leaeh" 
mum  V.  Overawrs,  ^.  2  Virg.  Cas.  399. 

648.  Wherfe  suggestions  are  filed,  under  the 
lk»uth  Carolina  statute  of  1881,  agunst  a  iudg- 
■lent  before  confessed,  which  ate  dismissed,  and 
the  defendant  to  the  suggestion  thereupon  enters 
Judgment  as  of  nonsuit,  lie  is  not  entitled  to  costs. 
Lester  v.  Martin,  Harper,  17. 

649.  In  taxing  the  costs  of  a  snrvey  made  under 
a  rule  of  court,  the  surveyor  is  entitled  to  $3  a 
day,  going  and  returning,  as  well  as  for  each  day 
employed  in  making  the  survey.  Sturxtnegger  v. 
Marsh,  1  Bailey,  5SS. 

660.  Coats  can  be  taxed  for  a  single  j>lat  only, 
though  the  plat  niay  comprise  several  distinct 
fields  or  tracts,  ih. 

651.  In  the  New  Jersey  process  of  a  claim  to 
property  taken  in  execution  ae  another's,  the  rem- 
edy for  costs  is  by  acticm  of  debt,  if  they  are  not  vol- 
nntarily  paid  according  to  the  order  of  the  justice. 
Biurd  V.  Johntsn,  2  Green,  120. 

652.  In  an  action  %n  a  biiul  bond,  a  fise  for  the 
assignment  of  the  bond  cannot  be  taxed  against 
the  defendant    Dow  v.  Fiikins,  1  Cow.  582. 

653.  A  justice  will  be  ordered  to  pay  the  costs 
of  an  application  to  compel  him  to  amend  his  re- 
turn to  a  eertiorari,  if  the  original  return  were 
evasive,  and  his  Andnct  respecting  it  disingenu- 
ous.   Bird  V.  m»^,  1  Cow.  582. 

654.  Electors  in  the  grand  assize,  on  a  writ  of 
right,  are  entitled  to  ^  a  day  for  going  to  and  re- 
turning from  the  supreme  court,  being  the  same 
fees  for  attending  court  which  are  allowed  to  tbe 
sheriff.    Bryan  v.  Sedy,  13  Johns.  123.  « 

655.  No  fee  can  be  tated  for  a  commissioner  for 
an  ofder  staying  proceedings.  WUliams  v.  King, 
3  Wend.  811. 

656.  Monev  paid  to  an  agent  for  taking  and 
bringing  back  a  commission  to  and  from  another 
state,  is  not  allowed  to  be  taxed  as  costs.  WiUiams 
▼.  Joneo,  Sf  Hill,  556. 

657.  The  crier's  fees  for  ringing  the  bell  and 
calliDg  the  action,  at  the  sittings  and  cirouit,  are 
taxable.    Jhton.  1  Johns.  312. 

658.  The  Alabama  sUtute  of  1827,  authorising 
executions  to  be  issued,'  for  costs,  against  the 
plaintifiTs  in  other  executions,  when  the  officer  re- 
turns that  the  defendants  in  such  executions  have 
no  property,  is  constitutional,  though  it  apply  to 
judgments  rendered  before,  as  well  as  after,  the 
passing  of  the  statute,    ^iion.  2  Stew.  228. 
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By  statute,  in  Alabama,  cotton  receipts  are  ne- 
gotiable like  inland  bills  of  exchange,  and,  when 
assigned  by  the  payee  before  they  are  due,  are  not 
subiect,  in  the  hands  of  an  innocent  fndorsee 
without  notice,  to  efliets  existing  against  the 
payee.    Winston  v.  MooAoy^  9  Stew.  137. 


COUNCIL  AND  COUNCILLORS. 
Of  ecclesiastical  councils  —  See  Parishes,  &c. 

1.  Under  the  second  article  of  the  third  section 
of  the  second  chapter  of  the  constitution  of  Mas- 
sachusetts, which  provides  for  the  choice  of  nine 
councillors  from  the  persons  returned  for  council- 
lors and  senators,  ana  f '  in  case  there  shall  not  be 
found,  upon  the  first  choice,  the  whole  number  of 
nine  persons,  who  will  accept  a  seat  in  the  coun- 
cil, the  deficiency  shall  *be  made  up  from  among 
the  people  at  large,"  a  member  of^  the  house  ot 
representatives  may  be  elected  councillors.  3 
Pick.  517. 

2.  This  proyiston  m  the  constitution  was  in- 
tended only  to  exclude  the  implication  that  suc- 
cessive eIeotion»should  of  necessity  be  made  from 
the  senate,  tft. 

3.  When  a  vacancy  in  the  bouse  of  representa- 
tives is  caused  by  the  election  of  one  of  its  mem- 
bers into  the  council  or  senate,  the  constitution 
allows  such  vacancy  to  be  filled )  otherwise  the 
town,  which  such  member  represents,  would  be 
dei>rived,  without  its  consent,  of  its  voice  in  the 
legislature,  ib. 

4.  The  two  branches  of  the  legislature  have  a 
constitutional  right  to  fill  vacancies  in  tJie  coun- 
cil, which  happen  by  death  or  resignation  of  mem- 
bers.   14  Mass.  470. 

5.  Where  the  governor  has  authority  to  act 
without  the  adyice  of  the  council,  his  advising 
with  that  board  will  not  invalidate  his  actsw  j^o- 
ams  8  case,  4  Pick.  25. 

6.  The  legislature  of  New  York  cannot  pre- 
scribe to  the  council  of  appointment  of  that  state 
the  manner  in  which  they  shall  execute  their 
powers,  nor  prevent  their  removing  an  incum- 
bent from  office,  and  appointing  a  successor,  when- 
ever they  please  so  to  do.  People  v.  Foot,  19 
Johns.  58. 

7.  Hence  the  13th  section  of  the  statute  of  11th 
April,  1808,  which  directs  tliat  if  the  council  ase 
satisfied  that  a  commissioner  for  loaning  money 
has  faitlifully  discharged  the  duties  of  his  office, 
they  may  accept  his  resignation,  and  appoint  an 
other  in  his  place,  is  inoperative,  ib. 

See  Contempt,  86. 


COUNTY. 

• 

1.  In*  New  York,  the  people  of  a  county  are  not 
competent  to  take  by  grant.  Jackson  v.  Cory,  8 
Johns.  385.    See  3  Munf.  102. 

2.  In  Illinois,  counties  are  public  corporations, 
and  can  be  changed,  modified,  enlarged,  re- 
strained, Slc.,  by  the  legislature,  to  suit  uie  vary- 
ing exigencies  of  the  state.  CoUs  v.  Madison,  1 
Breese,  115. 

3.  In  Masychusetts  and  Maine,  a  county  is  a 
corporation,  so  fer  as  to  be  capable  of  suing  and 
being  sued.  Hampshire  v.  FrankUn,  16  Mass.  87. 
Hawkes  v.  Kennebeekf  7  Mass.  461.  Lincoln  v. 
Prince,  2  Mass.  544.  Jewett  v.  Somerset,  1  Green). 
125.  Emerson  v.  Washington,  9  Greenl.  88.  d8. 
Joy  v.  Oxford,  3  Greenl.  131. 

4.  Under  the  former  county  court  system,  when 
all  the  judges  were  inhabitants  of' the  county,  as 
the  constitution  requires  that  the  writ  shall'  be 
tested  by  the  first  justice  of  the  court  who  is  not 
"n,  party,  it  was  held  that  an  action  against  the 
county  could  not  be  sued  in  tim  court  of  common 

leas  for  such  county,  if  the  exception  were  taken 
plea  m  abatement.  Hawkes  v.  Kennebeck,  7 
ass.  461.  Alitor,  under  the  circuit  court  system, 
since  the  statute  of  1809,  c.  128.  Brown  v.  Somer^ 
set,  11  Mass.  221.  See  Actions,  223.  Abatk- 
MxiTT,  379.  373. 
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5.  Before  the  court  of  sensions  was  abolished, 
and  their  powers  transj^rred  to  commissioners, 
that  court  was  immeraorially  considered,  in  Mas- 
sachusetts,  as  the  agents  and  representatiyes  of 
the  county,  in  all  matters  touching  its  finances 
and  general  prudential  concerns,  ana  could  alone 
authorize  suits  in  favor  of  the  county,  or  provide 
for  the  defence  of  suits  against  a  county.  Their 
acts  and  admissions  were  binding  on  the  inhabit- 
ants of  the  county.  Hampshire  ▼.  Franklin,  16 
Mass.  88. 

6.  A  county  was  divided  by  the  legislature,  and 
new  counties  were  created.  A  submquent  legis- 
lature enacted  that  the  new  counties  should  re- 
ceive a  certain  portion  of  the  money  and  credits 
belonging  to  the  old  county,  and  provided  that  the 
courts  or  sessions  for  'the  several  counties  should 
appoint  commissioners  to  compute  and  adjust  the 
amount  to  be  received  by  each  county.  Those 
courts,  respectively,  appointed  commissioners,  who 
performed  the  duties  of  their  appointment.  Held 
that  though  the  last  statute  of  tne  legislature  was 
not  originally  binding,  yet,  as  the  several  counties 
had  proceeded  to  execute  its  provisions,  by  the 
courts  of  sessions,  their  agents,  they  must  be  con- 
sidered as  having  adopted  the  statute,  and  that  it 
was  therefore  binding  upon  them.  ib.  See  Post,  15. 

7.  Where  the  court  of  sessions  taxed  lands  in  a 
plantation  for  the  repair  of  a  road  laid  out  by  the 
statCf  their  proceedings  were  held  to  be  voio,  the 
statutes  of  Maine  authorizing  taxes  for  opening, 
Ac.y  roads  relating  only  to  roads  laid  out  by  the 
order  of  such  court ;  and  the  lands  having  been 
sold  by  the  county  treasurer  for  non-payment  of 
the  tax,  and  redeemed  by  the  owner,  ne  was  held 
entitled  to  recover  back  the  money,  in  a  suit 
against  the  county.    Jay  v.  Oxford.^  3  Greenl.  131. 

8.  The  court  of  sessions,  in  Maine,  in  appoint- 
ing a  committee  to  contract  for  making  a  county 
road  laid  out  by  their  order,*  act  as  puUic  officers 
in  carrving  a  public  law  into  effect ;  the  county  is 
n^t  lianle  for  the  expense  of  making  the  road,  but 
the  towns  through  which  the  road  passes.  Emer- 
9on  V.  Washington^  9  Greenl.  98. 

9.  Where  a  county  road  in  Maine  was  laid  out 
through  a  township  owned  by  Massachusetts,  and 
a  tax  was  ordered  and  assessed  thereon  by  the 
court  of  sessions,  to  defrav  the  expense  of  making 
it,  and  agents  were  appomted,  pursuant  to  a  stat- 
ute, who  contracted  with  A  to  receive  the.  money 
from  the  county  treasury,  and  expend  it  in  making 
the  road,  but  A  made  the  roaa  at  his  own  ex- 
pense, in  expectation  of  ultimately  receiving  the 
money,  and  the  township  was  afterwards  sold  for 
non-payment  of  the  tax,  and  A  bought  it,  and  re- 
ceived a  deed  thereof;  it  was  hela  that  on  the 
failure  of  A's  title  by  reason  of  the  ille^lity  of 
the  tax,  the  court  of  sessions  having  no  jurisdic- 
tion over  land  belonginjg  to  Massachusetts,  A 
had  no  remedy  against  Xm  county  f^^  making  the 
road.     Emerson  v.  fVashington,  9  Greenl.  66. 

10.  In  Ohio  and  Massachusetts,  a  county  is 
answerable  to  the  sheriff  where  he  has  been  sub- 
jected to  damages  for  an  escape  by  reason  of  the 
insufficiency  of  the  jail ;  it  being  the  duty  of  the 
county  to  fiimish  a  sufficient  jail.  CampbeU  y. 
Hampsonf  1  Ham.  119.  Commissioners  v.  Butt. 
2  Ham.  348.    3  Mass.  102.  103.    7  Mass.  463. 

See  County  ConmissioNERS,  &c.  3.  40.  41. 

11.  In  Connecticut,  the  county  is  liable  directly 
to  the  creditor  for  Ihe  escape  of  his  debtor  through 
the  insufficiency  ot  the  jail,  unless  he  has  a  clear 
remedy  agaiast  some  other  party  who  is  able  to 
respond  in  dam&ges  and  costs.  His  remedy,  how- 
ever, is  not  by  action,  but  by  petition,  in  this  and 
all  other  cases.  Clark  v.  Litehfield,  Kirby,  318. 
'Dutton  V.  UtMsld,  3  Root,  450.  lAfon  v.  Fotr- 
JUUl,  8  Root,  30    Sheldon  v.  Litchfield,  1  Root,  158. 


12.  ^iiter,  where  a  pfbeaeT  MMpes  by  means 
of  external  force,  and  not  through  such  insoffi- 
ciency.  Paul  y.  Tolland,  2  Root,  1»6.  Jlu* 
where  a  jail  was  left  accessible  to  persons  withiMit 

■who  furnished  implements  to  a  prisoner,  witb 
which  he  broke  out,  the  county  was  held  liable. 
Clork  v.  Uuhfidd,  Kirby,  323.  Wmrd  v.  Hartford^ 
12  Conn.  404. 

13.  In  a  petition  against  the  county,  for  an 
escape  on  mesne  process,  damages  may  be  recov- 
ered, on  inquiry,  to  the  amount  of  the  sum  for 
which  the  person,  who  escaped,  was  in  custody. 
Hubbard  v.  SkaUr,  9  Day,  195. 

14.  The  special  damage  which  the  plaintiff  has 
sustained  is  the  rule  which  regiriates  the  amount 
la  be  recovered  in  such  cases.  Siapkorfe  v.  A'em 
Haven,  1  Root,  126.  Hatol^  v.  U^Hfield,  1  Root, 
155.  Dennu  v.  MiddleeeXy  1  Root,  278.  Murray 
v.  Bishop,  1  Root,  357.  Dutton  v.  Utehfield,  a 
Root,  505.     WUliams  v.  JVeie  Haven,  %  Root,  23. 

15.  When  part  of  the  territory  and  inhabitants 
of  a  county  are  separated  from  it,  and  made  a  new 
county,  the  remaining  part  of  the  county,  or  the 
former  corporation,  retains  all  its  property,  powers, 
rights,  and  privileges,  and  remains  subject  to  all  its 
obligations  and  duties,  unless  some  express  pro- 
vision to  the  contrary  is  made  by  the  act  author* 
izing  the  separation.  Hampshire  v.  FrankUn,  16 
Msss.  86. 

16.  The  formation  of  a  new  county  gives  it  all 
the  jurisdiction,  civil  and  criminal,  over  the  terri- 
tory, persons  and  property  of  the  individuals  with- 
in it,  which  was  possessed  by  tlie  old  count j  o«t 
of  which  it  was  formed.  Drake  v.  Faughan,  6  i. 
J.  Marsh.  147.  Thus,  if  an  offi»nce  be  committed 
in  the  county  of  A,  and  that  part  of  the  county 
in  which  the  offence  was  committed  is  made  a  new 
county,  called  B,  the  offence  ii  indictable  in  B. 
State  V.  Jones,  4  Halst.  357.  * 

17.  Where  a  county  is  divided,  and  a  new  one 
formed  out  of  one  part,  and  the  statute  creating 
the  new  county  makes  no  provision  as  to  keeping 
alive  the  lien  of  judgments  upon  lands  Iring 
therein,  the  lien  of  such  judgments  will  either 
continue  without  revival,  as  at  common  law,  be- 
fore the  Pennsylvania  statute  of  1798,  or  the  lien 
will  be  preserved  by  revivals  in  the  old  county, 
without  the  service  of  the  process  in  the  new. 
West's  appeal,  5  Watts,  87. 

.18.  The  statute  of  April,  1823,  applies  only 
where  the  testatum  execution  creates  the  lien,  and 
not  where  it  is  used  merely  to  effect  a  sale  of  the 
lands.  Hence  the  lien  of  a  judgment  in  tb«  oM 
county  is  not  affi^cted  by  the  lapse  of  five  yean 
from  the  entry  of  the  testatum  Ji,  fa.  in  the  new 
county,  ib. 

19:  The  New  York  statute  of  April  11th,  1833, 
created  the  county  of  Wayne  out  of  certain 
towns  in  the  counties  of  Ontario  and  Seneca, 
with  a  proviso  that  justices  of  the  peace  who  haa 
been  appointed  for  those  towns,  while  they  be> 
longed  to  Ontario  or  Seneca,  pprsnant  to  the  4tfa 
article  of  the  constitution,  §7,  should,  by  virtue 
of  the  statute,  be  and  remain  justices  of  the  new 
county,  Ac.  Held  that  this  provision  was  consti- 
tutional, the  legislature  having  power  to  enlarge 
or  contract  the  territorial  jurisdiction  of  justioes, 
as  an  incident  to  their  power  to  create  new  coun* 
ties.  Ex  parte M*Collum,  1  Cow.  550.  S.  P.  Pemde 
V.  Garey,  6  Cow.  642.  Gary  v.  People,  9  Cow.  Ao. 

20.  Where  a  justice,  in  Pennsylvania,  wis  com* 
missioned  for  tne  district  <^  H,  in  the  eoonty  of 
York,  and  that  county  v^as  afterwards  divuMi 
and  part  thereof  made  a  new  county,  indndiag 
within  its  limits  the  whole  district  of  H,  it  was 
held,  by  a  majority  of  the  court,  that  such  justice 
could  not  act  as  such  in  the  new  coimty.  Msspmb- 
Uea  y.  M'Oean,  4  Veates,  899. 
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dl(  Whar^  aa^et  af  Ih^  legislature  creatine  a 
new  county  is  not  to  take  efitet  until  a  future  oaj 
mentioned  in  the  aet,  an  appointment,  by  the  ez- 
eoQtiye,  to  an  office  for  such  county,  before  auch 
«ay,  is  void.  CommanweaUk  v.  FowUr,  10  Mass. 
900.    11  Mass.  339. 

22.  Individual  holders  of  lots  of  ground  in  a 
square  conveyed  to  a  county  for  the  use  of  public 
buildings  and  a  court-house,  have  not  such  indi- 
vidual inter^  in  the  ground  as  to  authorize  a 
•ourt  of  oha^^ry^  on  their  application,  to  enjoin 
ecmnty  commissioners  not  to  lease  portions  of  t^ 
ground  to  individuals,  reserving  rent  to  the  county. 
Smith  V.  UmutoHf  6  Ham.  101. 

28.  Nor  can  such  individuals  proceed  in  chance- 
ry to  enforce  the  public  right  to  sneh  grounds,  ib. 

24.  The  Pennsylvania  statute  of  Mareh  20^ 
1791,  which  authorises  an  appeal  from  the  settle- 
ment of  the  accouot  of  the  county  treasurer  by 
the  auditors,  does  not  give  a  right  of  appeal  to 
the  county,  but  onW  to  the  accountant  officer. 
C^mmissiouers  of  M\gUn  v.  Brtf6in,  2  Pennsyl. 

!i25.  In  Tennessee,  the  record  must  show  that 
the  requisite  number  of  justices  of  the  peace  con- 
stituted the  court,  in  the  transaction  of  all  county 
business.     Coleman  v.  Smithy  Mart.  6l  Yerg.  36. 

26.  An  appropriation  of  public  money  by  the 
county  court,  to  the  use  of  an  individual,  can  be 
made  only  by  the  requisite  number  of  justices  pre- 
scribed by  statute,  ib, 

27.  Property  belonging  to  the  county  of  West- 
moreland, situate  within  the  limits  of  the  borough 
of  G-reensbur^,  is  not  liable  to  taxation   for  the 

Kurposes  mentioned  in  the  act  incorporating  that 
orough.  And  it  seems  that  county  property  is 
not  taxable  at  all  for  city  or  borough  purposes. 
Piper  y.  Singer,  4  S.  &  R.  354. 

28.  The  services  of  a  justice  of  the  peace,  in 
New  York,  in  examining  and  removing  paupera 
from  one  town  to  another,  are  not  a  county,  but  a 
town,  charge.    Exvarle  Bmnet,  1  Cow.  204. 

29.  Where  a  defendant,  indicted  for  a  misde- 
meanor, is  acquitted  by  the  jury  who  do  not  de- 
termine whether  the  county,  the  prosecutor,  or  the 
defendant,  shall  pay  the  costs  of  prosecution  —  as 
thejr  are  required  t^  do,  by  a  statute  of  Pennsyl- 
yania  —  the  county  jira  not  to  pay  the  costs.  Com- 
vUssioners  of  York  County  v.  Jaeobs,  3  Pennsyl. 

30.  Where  an  indictment  for  perjury  is  returned 
a  true  bill,  and  is  afterwards  quashea  at  the  in- 
stance of  the  attorney  general,  and  a  second  in- 
dictment for  the  same  crime  is  returned  "  ignora- 
mus— the  county  pay  the  costs,"  the  county  is  not 
liable  for  the  costs  upon  the  first  indictment. 
Common»taWi  v.  Commistionars  qf  HunHwdon, 
Countfi,  3  Rawle,  487. 

31.  in  Indiana,  neither  tlie  state  nor  a  county  is 
bound  to  pay  fees  and  charges  of  the  officen,  in 
cases  of  prosecutions  in  behalf  of  the  state,  when 
the  prosecution  fails.  RawUu  y.  Commutioners 
qf  Vigo  Countyy  2  Blackf.  355. 

32.  Where  the  clerk  of  a  court  is  appointed  to 
aaceive  subscriptions  for  erecting  the  public  build- 
iBgs  of  a  county,  he  acts  as  a  revenue  officer j  and 
the  subscribers  become  debtors  to  the  county,  as 
for  county  assessments.  Harris  y.  Wood,  6  Monr. 
642. 

33.  Where  a  prosecution,  commenced  in  one 
coonty,  is  removed  to  another,  and  the  defendant 
is  convicted  and  fined^  the  fine,  if  given  by  law  to 
the  county^  is  to  be  paid  to  the  county  in  which 
the  prosecution  was  commenced.  FitUey  y.  Er» 
win,  1  Car.  Law  Renos.  105.  And  that  cbqntr 
must  pay  the  costs  if  the  defendant  is  acquitted}   it. 

34.  In  Missouri,  in  criminal  cases  not  can'tftl 


when  the  fine,  Ac.,  or  any  part  thereof,  acc 
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the  county,  the  fees  for  offic^n'  services,  and  of 
witnesses,  are  paid  from  the  county  treasury,  if 
the  defendant  is  acquitted  or  proves  to  be  inno- 
cent. Ford  v.  HovMird  Circuit  Court,  2  Mis 
225. 

35.  In  Pennsylvania,  if  tfie  grand  jury  return  a 
bill  ignoramus,  in  any  case  except  felony,  and 
order  the  prosecutor  to  pay  costs,  wno  is  sentenced 
to  pay  them,  and  committed  for  non-payment,  and 
discharffed  according  to  law,  payment  not  being 
made,  the  county  is  not  liable  to  pay  such  costs. 
Commonwealth  v.  Commissioners  of  PkHaddphia 
County,  4  S.  &  R.  541. 

36.  Xfor  is  the  county  liable  after  a  similar  dis- 
charge   of  a  defendant    or  a   prosecutor,    sen 
tenced  and  committed  for  not  paying  the  costs 
ordered  by  the  petit  jury  to  be  paid  by  him  on  an 
acquittal,  ib. 

37.  The  19th  section  of  the  statute  of  Septem- 
ber 23d,  1791 ,  is  not  repealed  by  the  statute  of 
Mareh,  1814,  establishing  a  fee  bill.  Therefore,  if 
a  defendant,  sentenced  to  death  or  hard  labor,  has 
not  property  sufficient  to  pay  costs,  they  must  be 
paid  by  the  county  in  which  the  offence  was  com- 
mitted. Commonwealth  v.  Commissioners  of  Phil* 
addvhia  County,  2  S.  &  R.  290. 

3o.  But  payment  by  the  conntjr  does  not  dis- 
char^^e  a  prisoner  sentenced  to  imprisonment.  He 
remams  liable  for  the  costs,  till  he  is  discharged 
under  the  insolvent  laws.  ib. 

39.  When  the  same  defendant  is  convicted  of 
divers  offences  at  the  same  term  or  session,  the 
costs  on  one  indictment  only  are  to  be  paid  from 
the  county  stock,  ib. 

40.  Under  the  statute  of  March,  1814,  the  coun 
ty  is  not  liable  for  the  costs  of  an  attachment 
against  a  witness  for  a  contempt,  ib. 

41.  When  the  attorney  general  entera  a  nol. 
pros,  of  an  indictment  found  by  the  grand  jury, 
the  county  is  not  liable  for  the  costs,  though  the 
nol.  pros,  be  entered  with  the  consent  of  the 
court.  Jigneu)  v.  Commissioners  of  Cun^erlandf 
12  9.  &  R.  94. 

42.  The  county  does  not  pay  jurors  who  are  not 
drawn  by  lot  for  the  court  in  session,  but  on  a 
former  occasion,  and  who  are  continued  over. 
Nor  the  costs  of  a  view.  Sherer  v.  Hodgson,  1 
Binn.  535. 

43.  The  county  of  Sufiblk,  in  which  the  city  of 
Boston  is  included,  extends  to  all  watera  between 
the  cireumjacent  islands,  down  to  the  Great  Brew- 
ster and  Point  Aldertonu  United  States  v.  Crush, 
5  Mason,  290.  And  tne  cireuit  court  of  the 
United  States  has  no  jurisdiction,  under  the  crimes 
act  of  1S25,  of  offences  committed  on  those  watera, 
as  the  words  **  high  seas,"  in  that  act,  mean  the 
unenclosed  waten  of  the  ocean,  outside  of  the 
foMces  terrtB.  ifr. 

See  Brooklyv. 

44.  When  the  lines  of  a  county  have  been  run 
by  public  authority,  they  must  be  regarded  by  pub- 
lic offioera  and  private  citizens  as  the  true  boui^a- 
ries,  until  altered  by  the  like  authority.  Board  v. 
Head,  3  Dana,  489.    See  AcTions,  W. 

45k  An  act  establishing  a  new  county  directed 
that  the  line  be  so  run  as  to  leaye  H.  in  another 
county.    Held  that  the  curtilage  as  well  as  tlie, 
dwelling-house  of  H  might  be  excluded  from  the 
new  county.    3  Dana,  489. 

Bee  Bbidoxs,  50.    CLxaxs,  &€.  73.  91—99. 


COUNTY  COMMISSIONERS  AND  SUPER 

VISORS. 

1.  In  Ohio,  count^Rbnimissionera  are  a  eon  tin 

IQing  corporation,  for  special   purposes;  and  the 
election  of  new  ones  does  not  cnaj^  the  party  to 
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a  Gontnet  or  fuit      Commi$noiurs  v.   Gherkm^ 
Wright,  493. 

2.  They  may  be  lued  before  a  jostice  of  the 
peace.  And  though  indiyidually  named,  yet  if  the 
aescription  of  their  office  is  added,  and  the  sub- 
ject of  the  suit  is  public,  the  suit  is  against  the 
corporation.  Poms  v.  CammissUmerg^  Wright, 
41* .  • 

3.  As  it  IS  their  duty  to  furnish  a  sufficient  jail, 
they  are  liable  to  the  sheriff  for  not  providin|r  one, 
when  he  hu  been  subjected  to  damages  tor  the 
escape  of  prisoners  by  reason  of  the  want  of  a  jail. 
Commissioners  v.  Butt,  2  Ham.  348. 

4.  They  may  allow  county  auditors  a  fair  com- 
pensation for  auplicates,  &c.,  and  the  form  of  the 
allowance  will  not  affect  its  legality.  CammU^ 
sioners  y.  Okerky,  Wright.  493. 

5.  When  they  settle  with  the  auditor,  and  direct 
the  form  of  his  charge  in  order  to  ulow  him  a 
reasonable  compensation,  they  cannot  open  the 
account  because  the  items  are  oyerchargea.  ib. 

6.  If  they  allow  the  auditor  more  than  his  fees, 
they  cannot  recoyer  back  the  sums  so  allowed  and 
paid.  (&. 

7.  They  may  remoye  a  county  treasurer  for 
neglect  of  duty,  and  appoint  a  sucoessor.  State  ▼. 
Hay,  Wright,  96. 

8.  The  original  suryey  and  minutes  of  the  com- 
missioners, in  the  laying  out  of  a  road,  are  admis- 
sible in  evidence,  insieM  of  authenticated  copies, 
in  a  suit  wherein  the  lawful  establishment  of  the 
road  is  brought  into  question.  King  y.  Kenny,  4 
Ham.  79. 

9.  When  real  estate  Is  yested  in  them,  by  abso- 
lute title,  for  public  use,  they  aaj  sell  or  otherwise 
dispose  of  it.  Reynolde  y.  Commiseioners  of  Stark, 
5  Ham.  129.    See  County,  22.  23. 

10.  They  cannot  maintain  an  action  against  in- 
diyiduals  who  injure  or  destroy  public  roads  or 
bridges.     Commissioners  y.  HoUimb,  7  Ham.  (Part 

ist^as^. 

11.  In  Massachusetts,  a  warrant  was  issued  to 
the  sheriff,  by  the  county  commissioners,  for  the 
empaneling  of  a  jury  to  assess  damages  sustained 


by  the  location  of  a  canal  across  land  of  an  indi< 
vidua],  and  was  made  returnable  to  the  court  of 
common  pleas.  The  warrant,  with  the  verdict  of 
the  jury,  was  returned  to  that  court,  who  ordered 
both  to  be  transmitted  to*the  county  commission- 
ers, on  the  ground  that  the  warrant  should  have 
been  made  returnable  to  them.  Held  that  the 
commissioners  had  no  jurisdiction  over  the  war- 
rant and  verdict,  for  if  ue  warrant  shouhl  have 
been  made  returnable  to  them,  the  order  of  the 
common  pleas  did  not  cure  the  error,  the  return 
of  the  warrant  being  of  the  substance  of  the  pro- 
ceeding. HampskirSf  fye.  Canal  Company  y.  Ash' 
ley,  15  Pick.  496. 

12.  Where  a  jury  empaneled,  under  a  warrant 
from  county  commissioners,  to  assess  damages 
caused  by  the  laying  out,  &o.,  of  a  highway,  are 
discharged  because  they  are  unable  to  agree,  the 
commissioners  ought  to  issue  a  warrant  for  em^ 
paneling  a  new  jury ;  and,  if  they  refuse,  a  mait- 
damus  will  be  awarded  by  the  supreme  court, 
commanding  them  so  to  do     Menaon  ▼    County 

.of  IVoreester,  10  Pick  235. 

13.  Coun^  oommisstoners  may  draw  a  warrant 
on  the  county  treasurer  ibr  payment  of  frhat  is 
doe  for  const ruetid^  a  road,  at  other  times  besides 
at  their  stated  meetings  ;  a  valid  demand  on  them 
to  draw  such  warrant,  may,  therefore,  be  made  at 
other  times  Hull  v-  Inhabitants  of  Berkskire^  9 
Pick.  553. 

14.  An  agreement  bv  one  of  the  eommissioners, 
actinr  without  the  authorifipDf  the  board,  to  wave 
the  objection  arising  from  interest  in  the  officer 
who  summons  a  jury  to  assess  damages,  dcc.|  does 


not  bind  the  county.    JVsrrtU  t.  JMMilMifr  of 

Berkektre,  11  Pick.  269. 

15.  A  commissioner,  merely  because  he  w  a 
taxable  inhabitant  of  the  town  through  wliMh  a 
projected  road  is  to  pass,  has  not  such  an  inteiesi 
as  disqualifies  him  to  act  in  the  proceedings  re- 
specting the  laying  out  and  makrag  of  the  road. 
IrilbraXam  v.  Comndtoioners  of  Hampden,  11 
Pick.  322. 

16.  Nor  is  he  disqualified  to  act  on  the  ^neetioii 
of  the  common  convenience  and  Necessity  of  a 
road,  because  his  son  and  brother  are  amonff  the 
petitioners  for  the  laying  put  thereof,  if  they  nave 
only  a  public  interest  in  the  subject,  ib. 

17.  If  a  party  to  the  proceedings  of  commis- 
sioners in  laying  out4i  road  has  notice  that  one  of 
them  is  not  disinterested,  but  takes  no  exception  U> 
his  acting,  till  the  road  is  established,  he  waves 
the  exception.  Ipswich  v.  Commissioners  of  Essex^ 
10  Pick.  519. 

18.  And  where  a  commissioner  is  interested  in 
a  road  as  owner  of  land  in  the  town  thronrh 
which  the  road  is  laid  out,  and  has  been  taxed  by 
the  town  for  the  land,  tike  town  must  be  considend 
as  having  notice  of  his  interest,  ib, 

19.  County  commissioners  will  not  be  prohib* 
ited  by  the  supreme  court  from  working  a  road 
while  a  petition  for  a  certiorari  to  quash  their  pro- 
ceedings is  pendini^.  But  they  will  proceed  at 
their  peril,  aAer  notice  of  the  pendencjr  of  such 
petition,  as  a  tax  to  pay  the  expense  will  be  ille- 
gal, if  their  proceedings  are  adiudged  to  beervooe- 
ons.    Ex  parte  AdamSj  10  Pick.  273. 

20.  County  commissioners,  in  Pennsylvania, 
are  officers  within  that  clause  of  the  constitution 
which  requires  all  officers  to  take  the  oaths  of 
office.    Keyser  v.  M*Kissan,  2  Rawie,  139. 

21.  They  are  the  public  agents  for  the  ooonty^ 
with  respect  to  all  money  .conoems^  and  are  fauijt 
a  corporation  for  the  purpose  of  sumg  and  being 
sued.  Vankirk  v.  C^k,  16  8.  &  R.  299.  S96. 
See  Irwin  v.  Commissioners  of  J^orthumbeHand,  1 
S.  &,  R.  506.    Lyon  v.  Adams,  4  S.  &;  R.  443. 

22.  The  Pennsylvania  sUtute  of  4734,  antlior* 
ixing  county  commissioners  to  raise  money  fi>r  the 
building  of  prisons,  Ac.,  seems  to  have  been  vir* 
tually  repealed  by  the  statute  of  April,  1799.  Gssi- 
missumers  of  Awsgkany  v.  LeAy,  6  8.  ft  R.  1G6. 

23.  Under  the  sutute  of  February,  1817,  the 
commissioners  of  Alleghany  had  authclrity  to  pttr- 
chase  ground  for  the  building  of  a  new  jail,  with- 
out the  consent,  &c.,  of  the  grand  jury  and  quar- 
ter sessions;  and  it  was  not  necessary,  under 
that  statute,  that  they  should  previously  sell  the 
old  jail,  nor  that  the  contract  between  them  and 
the  vendor  of  the  land  for  the  new  one  shoold 
contain  a  stipulation  pledging  the  proceeds  of  the 
old  jail  for  payment  of  that  land.  to. 

24.  The  power  given  by  that  statute  to  <'  the 
commissioners '*  was  held  to  have  been  legally 
exercised  by  a  majority  of  them.  ib. 

25.  An  indictment  will  not  lie  against  commis- 
sioners for  refusing  to  pay  money  allowed  for  a 
bridge  by  the  sessions  and  grand  jury,  under  the 
statute  of  April,  1799,  if  the  bridge  was  built  be 
fore  that  sUtate  was  passed.  RapMisa  v.  tMey- 
tin,  3  Yeates,  1. 

26.  The  usual  and  probably  the  only  way  to  ob- 
Uin  payment  of  a  debt  due  from  a  oounty,  is 
Pennsylvania,  is  by  a  maskdsmms  to  the  commis- 
sioners to  draw  an  order  on  the  oounty  tteaMcer. 
Lyon  ▼.  Adasns^  4  8.  ft  R.  448. 

27.  A  iiHM4ieiitMS  will  not  be  granted  Ur  the 
eommissioners  to  eompel  payment  of  interest  en 
their  orders.  Commonwomtk^  Csmuasssismsra  of 
PkUadetpkia,  4  8.  ft  R.  126. 

28.  Nor  to  draw  an  order,  if  it  appear  that  then 

la  not  money  enough  in  the  treasoiy  to  pay  il 
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JUno.  5.  au  mUo  2  Whait.  296.  1  Whart  1. 
Vor  to  pay  «  disputed  Mcoant,  till  the  amount  is 
«H«rtamed  by  an  actioD  against  Iheoi  in  their  oer- 
porata  capacity.  Cawmanweaith  ▼.  CcmminUmBrs 
qf  JilUgkunjf,  16  S.  Sl  R.  317. 

21^.  A  suit  against  them  must  be  against  them 
hf  the  name  of  **the  comaussiooen,"  without 
naming  them  indiyidually.    1,3^011  y.  Adamgf  A  S. 

30.  An  assmipsit  will  not  be  implied  to  charge 
them  in  their  priyate  capacities  for  debts  con- 
tMcted  by  the  county  before  they  weie  in  office, 
and  when  they  are  not  in  office  at  the  trial  of 
the  cause.  •&. 

31.  They  haye  power  to  take  and  hold  lands 
mortgaged  to  them,  or  bought  in  by  them  to  se- 
cure county  debts.  Vankirft  y.  Clark.  16  S.  & 
&.386.  . 

32.  The  sheriff  cannot  call  on  them- to  refund 
the  daily  sum  he  has  paid  to  the  crier  of  the  court. 
Ctmmitnoners  of  Mercer  ▼.  PaUerton.  3  Rawle, 
106. 

33.  Commissioners  haye  authority  to  purchase 
•hairs,  and  all  other  articles  necessary  for  the  ao 
eommodation  of  the  persons  employed  in  eonduct^ 
ing  elections.  CommonweaUh  y.  Cammieewiurs 
^PkUmddpkuL,  2  S.  db  R.  193. 

34.  Under  statute  of  March,  1815,  they  were 
■vtboriied  to  repair  the  rooms  of  the  supmne  and 
district  courts,  and  to  make  such  repairs  in  other 
parts  of  the  state-house,  as  were  necessary,  at  the 
capense  of  the  county,  though  the  expense  of  re- 
pairing the  state-house  should  exceed  the  amount 
of  the  rents.  OemmommeaUk  y.  GarnmitsUnuTM  of 
FkUaddvhiA^  ZS,6lB,.  561. 

35.  All  contracts,  for  sale  of  g|pls.or  employ- 
ment in  public  works,  made  by^ommissioners 
with  one  of  their  own  board,  an  yoid  under  stat- 
ute of  March,  1806.  Comi»4inioealih  y.  Commif- 
ahmtrs  «f  PkOadelpkia,  2  S.  &.  R.  193.  And  they 
are  indictable,  unoer  that  statute,  in  the  sessions, 
and  not  in  the  mayor's  court,  for  being  interested 
in  the  management  of  a  public  building.  Crai- 
momufttUtk  y.  Tkum,  10  S.  4t  H.  418. 

36.  If  county  commissioners  appoint  a  treasurer 
by  drawing  lots  to  decide  which  of  two  candi- 
dates shall  DC  withdrawn,  the  appoiutment  is  ilie* 
gal,  and  they  may  proceed  to  make  another  ap- 
pointment. OommonweaUk  y.  Cammunoners  of 
PkOadelpkia,  5  Binn.  534. 

37.  Unless  auditors  of  commissioners*  accounts 
make  return  of  their  report  at  the  next  term  of 
the  common  pleas  after  the  settlement,  the  com- 
missioners are  entitled,  under  statute  of  March, 
1791,  to  sixty  days,  after  notice  of  the  filing  of 
the  return,  to  enter  an  appeal.  Irish  y.  Common^ 
waUk,  3  Binn.  91. 

38.  The  Gommissionera  of  Philadelphia  county 
have  authority  to  inquire  into  the  irregularities  of 
a  ward  election.  The  constables'  return  is  not 
eooclusiye  on  them*  CommonweaUk  y.  I^^ie,  5 
Rawle j  75.     See  Collector,  37.  38. 

39.  Where,  by  a  statute,  county  commissioners 
are  appointed  to  fix  a  connty  seat,  &c.,  on  a  lot 
of  ground  not  less  than  50  nor  more,  than  900 
acres,  and  they  are  not  able  to  procure  more  than 
40  acres,  and  they  cause  public  buildings  to  be 
etected  thereon,  a  subse^ent  statute  confirming 
the  commissioners'  acts  impairs  no  priyate  rights 
which  originated  for  acquisition,  by  the  commis- 
sioners, for  40  acres  only.  RugglM  y.  County  of 
Wmakingtoii,  3  Mis.  496. 

40.  Where  oomnHssioners  are  so  appmnted,  with 
powers  to  cause  public  buildings  to  be  erected,  as 
sufficient  funds  snail  be  obtaiiMd  by  sale  of  town 
Isli,  and  they  proceed  to  let  out  said  buildings  be- 
foiu  they  haye  the  necessary  funds  in  hand,  they 
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render  themselyes  indiyiduaHy  responsible,  and  the 
county  is  not  liable,  the  commissioners  not  hay- 
ing pursued  their  authority,  ih. 

41.  But  where  the  statute  makes  the  commis- 
sioners judges  of  the  kind  of  buildings  to  be  erect- 
ed, and  whether  the  sum  is  sufficient  to  accomplish 
the  object,  and  the  estimate  is  to  be  made  on  the 
sum  procured,  and  not  on  the  sum  raised  and  col- 
leoteo,  they  will  be  considered  as  haying  pursued 
their  authority,  and  the  county  will  be  liable  on 
the  contract  made  by  them.  tfr. 

42.  When  commissioners  act  within  their  au- 
thority, in  making  contracts  for  county  purposes, 
they  ai«  not  personally  answerable.  M* Donald  y. 
FraMin  Omnty,  2  Mis.  217. 

See  Bridoss,  50.    Clerks,  dtc.  73.  91 — 99. 

43.  Under  the  Indiana  statute  of  1831,  county 
commissionerB,  doing  county  business,  may  order 
an  election  of  a  tustice  of  the  peace  to  supply  a 
yaoancy  which  had  preyiousty  occurred.  But 
they  cannot  make  such  order  in  anticipation  of  a 
yacanoy.    J^ooe  y.  BradUy,  3  Blackf.  158. 

44.  Where  a  suit  was  brought  affainst  A,  B,  and 
C,  "  commissioners  of  M.  county,  for  work  done 
for  the  county,  and  judgment  went  by  default,  it 
was  held  that  the  judgment  was  erroneous  for  not 
showing  that  the  amount  was  to  be  collected  only 
from  the  property  of  the  connty.  Sybert  y.  EUis^ 
3  Blackf.  229. 

45.  In  an  action  against  commissioners  for  work 
done,  goods  sold,  dtc,  the  declaration  most  show 
some  act  creating  their  liability,  done  by  them  at 
a  regular  meeting  of  the  board  at  the  time  fixed  by 
law.  Arehet  y.  CommiMnimers  of  AVUn  County y  3 
Blackf.  501. 

See  CoLxxcTOR,  90-^-92.   Courts^  494.  495. 

Sttpervieors. 

46.  The  superyisors  of  a  county,  in  New  York, 
are  a  corporation  with  special  powers,  and  for 
special  purposes;  and  it  is  questionable  whether 
they  were  competent,  prior  to  the  statute  of  April 
8th,  1801,  to  take  a  grant  of  land.  Jackson  y. 
HarttseU,  8  Johns.  422. 

47.  A,  in  1791,  gmnted  a  lot  of  land  to  the  peo- 

Ele  of  the  county  of  Otsego,  on  which  a  court- 
ouse  and  jail  were  built,  Vk  1792,  and  used  by  the 
county.  In  1806,  by  aa  act  of  the  legislature,  the 
superyisors  were  authorized  to  sell  the  court-house 
and  jail,  with  the  lot  of  land  on  which  they  stood ; 
and  they,  accordingly,  sold  the  land  to  B.  In  an 
action  of  ejectment  against  B,  it  wa»held,  that  the 
people  of  the  county  had  no  capacity  to  take  by 
grant,  and  that  the  deed  was  yoid ;  that  the  statute 
of  April  8th,  1801 ,  enabling  superyisors  of  counties 
to  take  conyeyances  of  land,  applies  only  to  con- 
yeyances  made  to  them  by  name ',  and  tliat  the  act 
»of  1806  did  not  authorize  the  superyisors  to  sell 
any  thing  more  than  such  right  or  title  as  they 
had.    Jackson  y.  Coryy  6  Johns.  385. 

48.  A  gmnted  to  the  superyisors  of  the  county 
of  Oneida  a  parcel  of  land  upon  trust,  that  tliey 
should  erect  and  build  on  one  part  of  it,  lying  east 
of  a  certain  street,  a  court-house  and  jail,  and  that 
they  should  suffer  that  part  lying  west  of  the  same 
street  to  be  appropriatea  for  building  a  church  and 
school-house,  for  .the  use  of  the  inhabitants  of 
Rome.  It  was  held  that  if  the  supervisors  of  the 
county  were  a  corporation,  they  bad  no  capacity 
to  take  and  hold  lands,  as  superyisors,  for  the  use 
of  the  inhabitants  of  Rome,  or  for  any  other  use 
or  purpose  than  that  of  the  county  which  they 
represented.    Jackson  y.  HartweUy  8  Johns.  4SSL 

49.  The  power  of  supervisors  "  to  examine,  set- 
tle, and  allow  "  all  accounts  against  a  county,  in- 
cludes the  right  to  reject  an  account  when  suf- 
ficient reasons  for  its  allowance  are  not  shown. 
P«ip2e  y.  Supervisors  of  Dutchess.  9  Wend.  508. 
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50.  They  have,  howerer,  no  diaeretion  ai  to  the 
compemation  of  the  health  officer  of  a  place,  but 
muflt  allow  him  auch  compenBation  as  has  been 
fixed  by  the  board  of  health  ander  whoee  direction 
he  acta,  ib, 

51.  Bat  aa  to  expenses  incurred  by  boards  of 
healthy  in  the  execution  of  the  statute  of  1822  for 
preservation  of  the  public  health,  they  have  a  dis- 
cretion, and  may  allow  only  such  items  as  they 
iliiuk  proper,  ik. 

52.  The  assessment  of  damages  by  commission- 
ers, under  the  16th  section  of  Uie  New  York  stat- 
ute to  regulate  highways,  is  conclusive  on  the 
board  of  supervisors.  They  cannot  inquire  whether 
the  damages  be  too  hl]gh  or  not,  but  must  proceed 
to  levy  them.  PeopU  y.  Supervisors  of  A,  Lsuh 
rente,  5  Cow.  292. 

53.  The  board  of  supervisors  are  bound  by  the 
acts  of  their  predecessors ;  and  where  a  claim  for 
interest,  after  being  discussed  by  the  supervisors 
and  treasurer,  is  relinqubhed  by  the  former, 
their  successors  are  estopped  to  renew  the  claim. 
Sunervisors  qf  Chenango  v.  BirdsaU^  4  Wend. 

54.  They  are  bognd  to  audit  and  allow  ac- 
counts for  moneys  expended  in  support  of  paupers 
in  coun^  poor-nouses.  It  is  not  necessary  that 
such  accounts  should  be  audited  by  town  auditors. 
People  V.  Supervisors  of  Washington,  1  Wend.  75. 

55.  But  tney  are  not  compeUable  to  audit  and 
pay  accounts  of  a  party  who  relieves  a  pauper. 
They  are  to  pay  sucii  accounts  only  as  have  l^n 
adjusted  and  paid  by  the  overseers  of  the  poor,  in 
pursuance  of  a  justice's  order.  Adams  v.  Super- 
visors  of  Columbia,  8  Johns.  323. 

56.  They  are  not  obliged  to  allow  any  charge 
for  services  relative  to  a  pauper,  unless  a  previous 
order  of  a  justice  has  been  obtained,  or  the  services 
have  been  rendered  at  the  request  of  the  overseers 
of  the  poor,  and  the  account  has  been  presented  to 
them  for  payment.  HuU  v.  Supervisors  of  Oneida^ 
19  Johns.  !&9. 

57.  They  are  to  fix  the  amount  of  the  compen^ 
sation  of  the  judges  of  the  county  courts-  who 
attend  at  the  clerk's  office,  on  notice  from  the 
clerk,  to  witness  the  drawing  of  jurors.    People  v. 
Supervisors  of  Albany,  12  \^^d.  257. 

58.  They  should  not  dRow  a  charge  by  a  district 
attorney  for  his  attendance  at  an  oyer  and  terminer, 
except  when  the  attorney  general  also  attends  on 
requisition  of  the  governor,  dkc.  People  v.  Super- 
visors  of  Schoharie,  6  Wend.  505. 

59.  'They  are  not,  when  called  on  to  audit  the 
damages  of  owners  of  land  taken  for  roads,  con- 
cluded bv  the  assessment  of  a  jury,  or  the  liqui- 
dation or  commissioners,  but  have  authority  to 
reduce  the  amount  certified,  and  direct  the  balance 
only  to  be  collected.  People  ▼.  Supervisors  of* 
Kings  County,  7  Wend.  530. 

60.  They  nave  no  authority  to  inquire  into  the 
regularity  or  propriety  of  commissioners'  proceed- 
ings ;  these  can  be  reviewed  only  on  certiorari,  ib. 

ol.  The  supervisors  of  Cayuga  were  directed  by 
statute  of  April  3d,  1807,  to  raise  a  certain  sum, 
by  tax,  to  build  a  fire-proof  clerk's  office,  &c. 
Held  that  this  statute  was  mandatory,  and  that 
the  supervisors  were  bound  to  execute  it  without 
delay ,  that  any  of  the  supervisors,  who,  at  any  of 
their  meetings,  after  the  statute  was  enacted,  re- 
fhsed  to  raise  money  for  the  purpose,  were  liable 
to  the  penalty  imposed  by  the  statute  of  March 
20th,  lo07,  "  to  compel  supervisors  to  raise  such 


sums  of  money  as  they  are  directed  to  raise  b 
acts  of  tl       '     "  " 
JohTS.  63. 


acts  of  the    legislature."      Caswell   v.  Alien 


;? 


62.  If  a  majority  of  the  board  of  supervisors 
make  no  nommation  of  superintendents  of  the 
Door,  after  an  attempt  for  that  purpose,  and  a 


nomination  fa  OMule  by  the  judges,  the  lv» 
bers,  when  convened,  to  compare  their 
tions,  may  proceed  to  elect  by  ballot,  in  the 
manner  as  if,  on  comparison,  it  was  found  that 
there  was  a  disagreement  in  a  nomination.  £x 
parte  Humphrey,  10  Wend.  612. 

63.  Where  discretionary  power  is  conferred  on 
supervisors,  a  mandamus  will  issue,  if  they  refuse 
to  entertain  a  question  respecting  its  exercise.  Al^ 
ter,  where,  on  examination,  they  de|Une  to  do  what 
is  intrusted  to  their  discretion.  V  Johns.  S59. 
12  Johns.  414. 

See  CxRTToiiARi,  73.    Couhtt  TnxAsuiUEBy  11 
12.    Clerks,  &c.  96.  99.    Albaht,  1.  2. 


COUNTY   LEVY. 

1.  A  county  levy  imposed  by  the  iustices  of  tlis 
county  courts,  who  are  not  elected,  but  appointed, 
is  not  contrary  to  the  bill  of  rights  and  constitation 
of  Virginia,  by  which  it  is  provided  that  men 
"  cannot  be  taxed  or  deprived  of  their  property  for 
public  uses  without  their  own  consent  or  that  of 
their  representatives,"  Ac.  Case  of  Counttf  Levrn^ 
5  Call,  139.  S.  P.  Loekhari  v.  Harrtngtan,! 
Hawks,- 408. 

2.  The  expense  of  keeping  and  maintaining 
negroes,  committed,  by  order  <n  a  coonty  court,  to 
the  sheiw,  can  never  be  a  lawful  charge  on  the 
county.  Rixey  v.  Justices,  ^.  3  Leigh,  oil.  See 
Sarah  v.  Henry,  2  H.  d&  M.  19. 

3.  The  creditor  of  a  county  cannot  proceed  by 
motion  against  the  sheriff  for  not  coliectin^  tM 
county  levy,  but  only  for  the  sum,  appropriated 
by  the  court,  in  laying  the  levy,  to  pay  the 


due  to  him 


n^\ 


this  ne  can  do  afler  six  months 


from  the  tim^wben  it  was  laid,  whether  tl» 
sheriff  has  collected  the  money  or  not  Shuat  t« 
Hamilton,  2  H.  &  M.  48. 

4.  The  remedy,  by  motion,  for  the  sum  so  u^pve- 
priated,  is  open  only  to  county  creditors,  and  not 
to  those  who  may  have  contracted,  on  behalf  of 
the  county,  with  an  individual,  ib. 

5.  It  ought  to  be  shown,  it  seems,  that  the  plaia- 
tiff  was  a  creditor  at  the  time  of  the  levy;  as  the 
court  cannot  levy  money  on  the  people,  in  ad- 
vance, ib, 

6.  The  office  of  the  president  judge  of  a  jndidal 
district  is  liable  to  taxation  for  county  rates  and 
levies,  under  the  Pennsylvania  statute  of  April  11, 
1799.     Commissioners  v.  Chapman,  2  Rawle,  73b 

7.  AUter,  of  the  bridge  over  the  river  Schuylkill, 
at  the  end  of  Market  Street,  in  Philadelphia,  under 
statute  April  11, 1799.  Bridge  Company^.  Frailty 
13  S.  &  R.  422.  And  of  lands  granted  to  officen 
or  soldiers  of  the  Pennsylvania  line.  Fimuy  v. 
CommissUmsrs  of  Mercer,  1  S.  dt  R.  62. 

8.  An  action  will  not  lie  in  the  name  of  the 
state,  for  the  use  of  a  county  creditor,  on  the  bond 
given  for  the  collection  of  a  county  levy.  JitJUion 
V.  Commonufealthy  5  J.  J.  Marsh.  592.  See  Con^ 
monweakh  v.  Pugate,  1  Monr.  1. 

9.  On  a  motion  by  a  collector  of  a  levy  against 
the  sureties  of  his  deputy,  a  return  of  "  not  fonodi" 
will,  under  the  Kentucky  atatute  of  1825,  aullioriii 
an  abatement  as  to  the  sureties  on  whom  notice 
was  not  served,  and  a  judgment  against  swetiM 
who  were  served  with  notice.  Clarke  v.  Redman^ 
5  J.  J.  Marsh.  31. 

10.  Under  the  statute  of  1797,  a  joint  motion 
against  the  collector  and  his  sureties  cannot  be 
sustained.  Napier  v.  Jus^/Des,  ffC,  6  J.  J.  Manrii* 
601.    S.  P.  Wood  ▼.  Sayre,  7  Monr.  663. 

11.  For  other  eases  of  practice,  in  Kentucky, 
see  6  J.  J.  Marsh.  7.  7  J.  J.  Marah.  206.  GS0. 
4  J.  J.  Marsh.  14.  24a  4  Dana,  471.  6  Moor. 
641. 


COUNTY  TREASURER  — COURTS. 


oer 


COUNTT  TRfiASUHER. 

Bee  CouNTT  Oomm issiokxrb,  d&c.  7.    Countt,  24. 

1.  A  county  tieasuTer  is  an  officer,  within  the 
8th  article  or  the  constitution  of  Penasjlyania, 
and  as  such  must  take  the  oaths  of  office.  RiddU 
V.  Bedford  Ckmnty,  7  S.  di;  R.  386. 

2.  If  he  have  not  taken  such  oaths,  he  cannot 
maintain  an  action  to  recover  his  fees  arising  from 
the  sale  of  land  for  taxes,  unless,  perhaps,  when 
the  purchaser  has  accepted  a  deed.  ib. 

3.  But  a  pajment  to  him,  by  his  predecessor,  u 
leffal,  thouffb  he  has  not  taken  the  oaths  of  office. 
KeuBer  v.  M'Kisaan,  2  Rawle,  139. 

4.  The  treasurer  of  Philadelphia  county  is  liable 
to  pay  the  fees  of  the  auditors  who  aettfe  the  ac- 
counts of  the  guardians  of  the  poor  of  the  city  and 
district,  &c.  CommtmweaUh  ▼.  Commissioners,  9 
8.  &  R.  250. 

5.  But  he  is  not  the  proper  person  to  grant 
licenses  to  retailera  residing  in  the  city,  and  to 
teceive  the  duties  from  them,  under  the  statute  of 
April  2d,  1821.  This  service  is  to  be  done  by  the 
city  treasurer.  CommonweaUh  ▼.  Bacon,  8  p.  & 
R.'135. 

6.  The  statute  of  April  12, 1825,  which  requires 
county  treasurers  to  settle  their  accounts  for  mon- 
eys received  fer  the  commonwealth,  on  or  befere 
tne  second  Tuesday  in  December,  in  et^h  year, 
applies  only  to  treasurers  appointed  aibsr  the  Ist 
of  January,  1896.  ComwanwiaUk  ▼.  Reigart,  14  S. 
A,  R.  2J6. 

7.  Their  accounts,  settlbd  under  the  provisions 
of  the  sUtttte  of  March  30,  1791,  may  be  altered 
by  the  auditors,  at  any  time  before  &ey  are  re- 
turned to  court.  Brown  t.  Commonwealth^  2 
Rawle,  40. 

8.  If  auditors  settle  the  treasurer's  account  with- 
0Qt  giving  him  notice,  and  file  their  report,  and  no 
appeal  be  entered,  and  an  execution  issue,  the 
court  will  set  aside  the  report.  AUUr,  if  the  treas- 
urer apoeal,  and  the  matter  is  taken  up  anew  in 
court  is. 

9.  A  county  treasurer  has  no  authority  to  bring 
a  suit,  as  treasurer,  lor  taxes  due  to  the  county. 
Hayes  v.  Grtsr,  4  Binn.  80. 

10.  Nor  can  he  maintain  a  suit  on  a  promise, 
made  to  his  predecessor  in  office,  bj^  one  who  had 
received  money  for  taxes,  to  be  paid  over  to  the 
treasurer ;  though  an  action,  in  special  cases,  might 
be  brought  by  such  predecessor  in  his  private  ca- 
pacity, ti. 

11.  Where  he  has  received  money  due  for  road 
taxes,  be  is  bound  to  pay  it  to  the  supervisors,  and 
has  no  right  to  make  payments  in  county  oiders. 
WiOard  v.  Porker,  1  Rawle,  448. 

12.  But  the  supervison  cannot  maintain  an 
action  against  him,  after  they  are  out  of  office,  oA 

*an  order  drawn  on  him  by  the  commissioners  in 
ikv4r  of  the  supervisors  or  their  successors  in 
office.  •&. 

13.  He  has  no  legal  claim  to  compensation  for 
travelling  out  of  the  county  to  collect  taxes  on 
nnseatecT  lands.  Brown  v.  Commawwetdik,  2 
Rawle,  40. 

14.  But  by  the  statute  regrulatin|f  collateral  in- 
heritances, ne  is  entitled  to  receive  a  separate 
commission  on  the  sums  paid  into  the  state  treas- 
uiy,  to  be  computed  on  each  distinct  estate,  ac- 
cording to  the  rates  specified  in  the  statute.  And 
if  one  treasurer  collects  part  of  such  tax,  his  suc- 
cessor is  entitled  to  commissions  on  a  balance  col- 
ieotefl  by  htm.  Stephens  v.  Commonwealth,  4 
Watts,  173. 

15.  If  a  county  treasurer,  without  sufficient 
cause,  refuse  to  pay  an  account  that  is  audited  by 
the  supervisors  in  New  York,  he  is  liable  to  an 
action  by  the  claimant.  Boyce  v.  Russell,  2  Cow.  444 

16.  He  is  not  entitled  to  commissions  on  iqq|^7^' 


not  received  by  him,  as  on  collectors*  fees  retained 
by  them,  bad  taxes,  and  taxes  levied  on  non-resi- 
dents* lands  returned  to  the  comptroller*s  office. 
Sufercisors  of  Chenaneo  t.  BirdsaU,  4  Wend.  453. 

17.  He  is  charitable  with  interest  on  all  sums 
in  his  hands,  which  he  omits  to  account  for  at 
the  yearly  meeting  of  the  supervisors  of  the 
county,  t^. 

18.  A  bond  of  a  county  treasurer,  conditioned 
that  he  *'  shall  well^  truly,  and  faithfully  execute 
and  perform  the  duties  of  treasurer  of  said  county, 
according  to  law,*'  is  good,  though  not  in  the  form 
prescribed  by  statute.  Supervisors  ofJlllegany  v. 
Van  Campen,  3  Wend.  48. 

19.  If  he  be  elected  jearly,  his  official  bond 
binds  neither  him  nor  his  sureties  longer  than  a 
year,  though  no  time  is  mentioned  in  the  bond, 
and  though  he  be  reelected  for  several  years  suc- 
cessively.   Bigdow  V.  Bridge,  8  Mass.  ijh, 

20.  Where  wrongful  ana  fraudulent  embezzle- 
ment of  the  public  money  by  him,  and  the  conver- 
sion of  it  to  his  own  use,  are  assigned  as  the 
breach  of  his  bond,  a  plea  that  he  had  not  been 
requested,  by  any  person  authorized  to  make  the 
request,  to  pay  over  the  money,  is  not  good.  5tt- 
pervisors  (^JUegany  y.  Van  dantpeiu  3  Wend.  48. 

21.  Where  the  assigned  breach  of  his  bond  is. 
that  he  refused  to  pay,  though  specially  requested 
so  to  do,  a  plea  that  ne  was  not  requested  to  pay 
before  action  brought,  is  bad  if  it  conclude  with  a 
verification.  t6. 

22.  If  to  such  plea  he  add  that  he  had  not  been 
called  upon  to  account,  ^^<BpIea  is  also  bad  for 
duplicity,  ib.    See  Boud,  79(r 


COURTS. 

I.  Appointme/iU  and  Tenurt  of  Ofiee  of  Judges; 

their  Authority,  Duties,  and  lAobilities, 
II.   Otneral  PrtnapUs  as  to   Jurisdiction  of 
Courts. 

III.  Of  the  Province  of  Courts,  in  Conneetion 

with  thJury;  and  ^  the  general  Authority 
of  Courts. 

IV.  Of  Terms  of  Court, 

V.   Courts  Martial,  and  other  Military  Courts, 
VI.   Orphans*,  Surrojgates* ,  and  Probate  Courts, 

and  Courts  inordinary. 
VII.    Courts  of  Sessions.  m 

VIII.   Court  of  Errors  in  Jfew  York  and  Con* 
needcuL 
IX.   City,  Borough,  and  Levy  Courts. 
X.   Courts  of  Chfer  and  Terminer. 
XI.   County  Courts,  Courts  of  Cvmsman  Pleas, 
and  other  subordinate  State  Courts. 
XII.   Supreme  Courts^  and  Courts  of  Appeal. 
XIII.   Courts  of  Admiralty  before  the  Adoption  of 

the  constitution  of  the  United  States. 
XiV.   Courts  qfthe  United  States,    (a.)  Supreme 
Court,  (b.)  Circuit  CourU.    (o.)  District 
Courts.    (  d.)  Rewuval  of  Cases  from  State 
Courts  into  the  Courts  of  the  United  States. 

I.  Appointment  and  Tenure  of  QMee  of  Judges : 
their  Authority,  Duties,  and  lAdbHities. 

1.  By  the  constitution  of  Maryland,  the  justices 
of  the  county  courts  were  not  entitled  to  commis- 
sions during  good  behavior;  and  the  statute  of 
1801 ,  c.  74,  repealing  the  statute  of  November, 
1796,  '*  for  the  better  administration  of  justice,*' 
&o.,  and  authorizing  the  appointment  of  new 
judges  of  the  county  court,  was  therefore  consti- 
tutional.    Whittington  v.  Polk,  1  Har.  &  J.  236. 

2.  The  writ  of  assize  of  novel  disseizin  was  held 
not  to  lie  to  recover  the  office  ofjudse.  ib. 

3.  The  constitution  of^outh  CaroUna  took  from 
the  governor  the  power  of  appointing  a  person  to 
perform  the  duty  of  a  judge  during  his  sickness 


CXMJRTflL 


snd  itteh  appomtment  mtM  held  to  be  \M*    Co 
ken.  V.  Hoff,  2  Conit  Rep.  657. 

4.  The  constitutional  t^Buie,  election,  &c.,  apply 
to  state  jadgeB,  and  not  to  the  judges  of  corpora- 
tions. The  jodffe  of  the  city  court  of  Charleston 
may  be  elected  hy  the  city  council,  and  commis- 
sioned by  the  intendant.  Schroder  ▼.  CUy  Council, 
2  Const  Rep.  726. 

d.  Under  the  constitution  and  laws  of  Tennessee, 
the  executive  may  appoint  any  number  of  judges 
necessary  to  form  a  court.  naUrkouee  v.  Jdartimf 
Peck,  374. 

6.  As  the  consUtation  of  Kentucky  has  fixed 
the  mode  in  which  all  judicial  officers  must  be 
appointed,  there  can  be  none  who  are  not  thus 
appointed  and  commissioned.  None  can  be  cre- 
ated by  legislative  act.  Jarman  v.  Patterson,  7 
Monr.  649. 

7.  The  Kentucky  statute,  attempting  to  abolish 
the  court  of  appeals  ordained  and  established  by 
the  constitution,  and  to  create  a  new  court  in  its 
stead,  was  ineffectual  for  want  of  legislative 
power.    HUdreth  v.  M  Tntire,  1  J.  J.  Marsh.  206. 

8.  The  judges,  attempted  to  be  created  by  that 
statute,  never  had  a  constitutional  existence,  nor 
any  legaJ  power.    They  were  neither  judges  de 

f'  are,  nor  judges  de  facto,  iJb,    Frame  v.  TretUe. 
J.  J.  Marsh.  205. 

9.  Though  the  recorder  of  Philadelphia  is,  in  a 
strict  leeal  sense,  a  iudge,  yet  he  is  not  such  a  judge 
as  is  prohibited,  by  the  constitution  of  Pennsylvania, 
from  holding,  at  the  same  time,  an  office  of  trust 
or  profit  under  the  United  States.  Commonwealth 
y.  Daliat,  4  Dall.  229.  3  Teates,  300.  See 
Charleston,  41. 

10.  Whether  the  register  of  wills,  &c.,  in  Dela- 
ware is  a  judge,  and,  as  such,  authorized  to  ad- 
minister oaths  generally  ?  Worhud  y.  MUlen,  1 
Harring.  139. 

11.  An  ordinary  is  a  judicial  officer,  and  holds 
his  office,  under  the  constitution  of  South  Caroli- 
na, during  good  behavior.  The  statutes  which  di- 
rected that  the  office  of  ordinary  should  be  vacated 
on  a  certain  day,  were  therefore  unconatitutional. 
Haya  v.  Harley,  I  Rep.  Con.  Ct.  267.  See  aUo 
2  Rep.  Cbn.  Ct.  384. 

12.  The  statute  authorizing  the  governor  to  fill 
vacancies  in  the  office  of  ordinary  until  an  elec- 
tion, w«s  constitutional.  But  an  ordinary  thus  ap- 
pointed was  entitled  to  hold  his  office  during  good 
behavior.  StaU  v.  Huteon,  1  M'Cord,240.  So 
of  an  ordinary  elected  under  a  statute  which  hm- 
ited  the  duration  of  the  offiee  to  four  yeartL  and 
commissioned  for  that  term,  ib^  StaU  y.  Lules, 
1  MCord,  238. 

13.  Where  a  person  had  been  appointed  a  judge 
under  an  act  which  was  declared  to  be  unconstitu- 
tional and  void,  his  official  acts  were  held,  never- 
theless, to  be  valid  until  the  commission  was  de- 
clared void.     Tat^  y.  Skrine,  2  Const.  Rep.  696. 

14.  A  defendant  cannot  plead  to  the  jurisdiction 
ef  the  court  on  the  ground  that  the  judge  before 
whom  his  cause  is  to  be  tried  has  not  been  legally 
commissioned.  Beard  v.  Cameron,  3  Murph. 
181.  '  See  Lyon  y.  State  Bank,  1  Stew.  442. 

15.  It  is  too  late,  after  a  cause  is  in  the  appeal 
court,  to  object  to  the  commission  of  the  judge 
who  tried  the  case  below ;  the  objection  should  be 
taken  at  the  trial.    State  y.  Anone,  2  N.  &  M.  27. 

•  16.  Under  the  New  Jersey  statute  « the  better 
to  promote  the  impartial  admmistration  of  justice," 
it  was  held  not  to  be  good  caqse  of  challenge  to  a 
judge  that  he  had,  in  a  former  trial  of  a  cause, 
expressed  an  opinion  on  ouestions  of  law  that 
might  come  again  before  the  court  in  the  same 
^^'  JP^  ^*  Hopkins,  1  Pen.  195.  S.  P.  Vlunu 
Wj  V.  O^E^,  4  Teatesf  446.  5es  also  1  Pen.  51. 
8  Cow.  725. 


17.  Norisfta]ioli]c«llontea]«dgebefoiewliMii 
a  jury  is  to  be  struck,  that  he  has  been  theoooniel 
of  one  of  the  parties.    Denn  v.  Totem,  QajLe^  IM. 

18.  It  is  not  a  sufficient  reason  for  wiUidrawisi 
a  ease  stated  for  the  opinion  of  the  court,  that  «m 
of  the  judges  had  given  an  opinion  an  favor  of  oie 
of  the  parlies  while  at  the  bar,  and  that  anotlwr 
judge  is  a  stockholder  in  the  company  by  wkon 
the  action  is  bronght.  Bank  of  Jfartk  Smsnca  v. 
FUzsimens,  2  Binn.  454. 

19.  It^  is  discretionary  with  a  jodge  whether  lie 
will  sit  in  a  cause  in  which  he  has  iieen  cooiuel. 
Ovfings  y.  Qihson,  2  Marsh.  517.    See  Post,  399. 

20.  It  is  also  discretionary  with  the  judge  wks 
tries  a  case  whether  he  will  report  it ;  if  he  refaae, 
the  fbll  court  cannot  interfere.  CommunMeattk  v. 
CkOd,  10  Pick.  252. 

21.  A  judge  cannot  be  challenged  or  excepted 
to  for  corruption,  but  must  be  punished  by  indie^ 
ment  or  impeachment  '  JlfDowell  y.  Van  Deusta, 
12  Johns.  356. 

22.  A  judge  is  not  competent  to  try  a  caaie  is 
the  decision  of  which  he  has  any  pecnniary  inte^ 
est,  however  small,  unless  it  be  neoessaty  that  he 
should  act,  in  order  to  prevent  a  failure  in  the 
administration  of  justice.  Pearee  y.  Atwaod,  13 
Mass.  340.  CommonteeaWk  ▼.  Rvun,'b  Mass.  9S. 
HiU  V.  Wells,  6  Pick.  109.    See  1  Slew.  442. 

23.  Bnt  a  remote  and  small  corporate  iaterestia 
the  event  of  a  cause  will  not  disqualify  a  judge  la 
act,  if  the  cause  cannot  otherwise  be  tried,  ik. 

24.  It  is  not  a  valid  objection  to  a  judge's  sittinf 
in  the  trial  of  a  cause,  that  he  is  an  inhabitant  of 
the  eounty  that  is  interested  |n  the  suit.  JustUm 
V.  Fennimore,  Coxe,  190.  S.  P.  Commissioiun  v 
l^ftle,  3  Ham.  289.    See  Couirrr,  4. 

25.  By  the  constitution  of  Tennessee,  the  coo- 
sent  of  tK>th  parties  to  a  suit  is  necessary  to  qualify 
a  judge  to  sit  in  a  cause,  when  he  would  be  othe^ 
wise  incompetent  by  reason  of  consanguinity  at 
affinity.     Waterhonse  v.  MarHn,  Peek,  374. 

26.  The  affinity  which  disqualifies  a  jud|e  mo^ 
extend  to  himself;  if  it  only  extend  to  his  rels* 
tion^,  it  is  too  remote,  ih.  See  12  Conn.  86.  17 
Johns.  133. 

27.  And  the  degree  of  affinity,  Ac.,  which  dii 
qualifies,  is  to  be  decided  by  the  court  It  doe* 
not  rest  with  the  judge  slone  whose  right  to  sit  ir 
questioned.    Peck,  374.    See  Post,  399. 

28.  The  Tennessee  statute  of  1627,  autherinof 
the  governor  to  appoint  a  special  eircnit  judge,  m 
case  the  sickness  or  infirmity  of  the  incanbenl 
should  render  faim  incompetent  to  sit,  is  unconstx- 
tutional  and  void.  Sndtk  y.  JVemuml,  5  Teig. 
271. 

29.  By  the  constitution  of  Indiana,  the  cimnl 
'udge  must  be  present  at  the  trial  of  capital  cases; 
lut  lie  may  be  overmled  by  the  judgment  oi  the 

associate  judges.    Pnller  y.  State,  1  Blackf.  63. 

30.  Nothing  in  the  constitution  of  SooUi  Cirob- 
na  forbids  the  legislatnie  to  •uthorize  judgerls 
aopoint  special  courta.  6lht<6  v.  IFiUumu,  2MHJfin, 

31.  Judges,  in  Kentucky,  may  legally  exchange 
their  circuita.    Banks  v.  Oden,  1  mrab.  650. 

32.  In  South  Carolina,  if  a  elrcoit  jud^t  whoM 
duty  it  is  to  hold  any  particular  courtj  is  .■J*'*^ 
by  reason  of  indisposition,  any  other  cirent  jodge 
is  authorized  to  supply  his  place.  The  judpjs jw 
the  appeal  conrt  are  required  to  do  so  only  tn  cast 
of  the  absence  of  any  circuit  judge  or  chaaeeUor. 
Lyon  v.  Flemming,  3  M'Cord,  18*  ^^ 

33.  A  judge  may,  in  his  discretion,  "•JKVJ 
jwy  to  reconsider  their  verdict.    Bell  v.  Hmesm' 

son,  2  M*Cord,  409.  . 

34.  A  judge  presiding  at  the  trial  ef  a  canae^ 

officially  obhged  to  declare  to  the  jnry  his  opisio* 
of  all  matters  of  Uw  applicable  to  the  iwoe  «■ 
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InO.  Cofin  ▼.  Cafim,  4  BiiM.  95.  JtrOavoek  t. 
Wmrdf  Cooke,  406.  £atr<i  v.  7Vtmi2«,  Cooke,  889. 
Anunartf  v.  Burton^  5  Verm.  97.  Jared  v.  Ooo^ 
litfc,  1  BHckf.  89.  DwtfiMs  T.  JifMisUrj  3 
Cnnoh,  296.  But  not  upon  mn  abstract  qaeetton 
of  faiw.  HmUmgtom  ▼.  CoIumh,  1  Blackf.  348. 
Rapp  V.  Grayatm,  2  Blackf.  130.  Duignmn  r. 
Wffottt  3  Blackf.  385.  Haihom  t.  Atiuon,  1  Fairf 
224.  Brown  t.  H^Omr,  1  Litt  232.  Hamilton  ▼. 
JiicM«{,  1  Cranch,  310.  1  Verm.  286.  1  Green,  177. 
See  Bill  of  Exckptioits,  1. 6. 

35.  By  the  conatitution  of  Tennesaee,  the  judge 
<*  mav  atate  the  evidence,  and  declare  the  law." 
By  tnif  ii  meant  that  the  judge  shall  charge  the 
laiir  upon  the  evidence  so  statra  by  him.  Omner 
V.  &a<a,  4  Terg.  137. 

36.  But  the  court  cannot  give  opinions  to  juries 
en  matters  of  fact.  Boper  v.  Statu,  Cooke,  499. 
See  Gordon  v.  TabaTfb  Verm.  103.  Burt  v.  Gvrinnf 
4  Har.  &  J.  507. 

37.  The  judge  is  not  bound  to  charge  on  every 
principle  of  law  insisted  upon  by  counsel,  however 
sound  they  may  be  in  the  abstract,  unless  thev  are 
applicable  to  the  facts  of  the  case.  ib.  S.  P.  EUmg 
V.  Bttnk  of  Umited  States,  11  Wheat  59.  Boiard  v. 
IWinMe,  Cooke,  289.    Sm  5  Verm.  136. 

38.  When  two  judges,  holding  a  court,  cannot 
agree  upon  a  question  of  law  material  to  the  issue, 
and  on  which  they  are  requested  to  instruct  the 
jury,  it  is  their  duty  to  charge  upon  the  point,  one 
way  or  the  other,  or  to  suspend  the  trial* till  an« 
•Cher  term,  on  account  of  their  disagreement. 
Bo«rdfiuMV.  KuUr,  1  Aik.  158. 

39.  The  disagreement  of  the  judges,  in  such 
«aae,  will  not  justifjr  them  in  submitting  the  oues- 
tion  to  the  ifetermination  of  the  jury.  Hail  v. 
MamMy  1  Aik.  166. 

40.  The  legislature  may  rijghtfully  and  consti- 
iBtionally  impose  upon  the  judges  any  new  and 
additional  judicial  duties,  which  the  varying  cir- 
eunistanoes  of  the  state  may  require,  or  which  may 
he  deemed  necessary  to  the  due  administration  of 
justice.  State  v.  Ckage,  5  Har.  &  J.  297.  3  Pick. 
609.   fitter,  of  services  not  in  their  nature  judicial. 

COHSTITUTIOVAL  LaW,  237. 

41.  A  judge  at  chambera  may  suspend  or  re- 
scind an  order  made  by  himself,  sedente  enria, 
¥aney  v.  TaUman,  1  M^Cord,  474.  AUter,  of  an 
order  made  by  another  judge,  ib.    Xhirant  v.  Stag" 

ffrs,  2  N.  ^  M.  488.    See  1  Bailey,  11.  633.    2 
'Cord,  149.    2BaUey,6. 

42.  By  statute  1818,  a  judge  at  chambera  may 
grant  writs  of  mandamus,  prohibition,  and  quo 
eearranto,  hear  and  determine  motions,  and  stay 
or  set  aside  executions,  in  the  same  manner  as  If 
Ibe  court  wero  sitting.     1  M'Cord,  474. 

43.  Evervjproceeatng  or  order  of  a  judge  out  of 
«onrt  is,  in  Kentucky,  subject  to  the  revision  of 
the  court  into  which  such  proceeding,  &c.,  or  the 
cause  in  which  it  is  made,  is  returwdde.  Owens 
V.  Oi0<ii#,  Hardin,  154.  A  judge's  charge  to  the 
jpry  should  be  positive  and  specific,  and  leave 
nothing  to  inference.  Snyder  v.  Lt^ramboisA,  1 
Biceae,  970. 

44.  The  judge  before  whom  a  special  jury  is 
sMPuok,  under  a  rule  of  court,  cannot  determine 
qiMioeming  irregularities  in  the  notice  to  strike  it; 
the  court  moat  be  applied  to.  i^snit  v.  CUtrk, 
Ooze,  446. 

45.  A  jud^  has  a  right  to  express  to  the  jur^ 
Jiis  own  opinion  concerning  the  weij^t  of  evi* 
dance.  Commonweoitk  v.  Child,  10  Pick.  268. 
See  Jarman  v.  Howard,  3  Marsh.  384. 

46.  Under  the  North  Carolina  sUtute  of  1796,  a 
Imdge  may  tell  a  jury,  that  a  particular  f^t  if 
proved,  ir  they  believe  the  witness ;  and  thera  Sg 
aa  impropriety  in  a  judge's  stating  to  a  jai^  ^t  *?, 


a  witness  is  a  minister  of  the  gospel,  if  such  be 
the  tact.     Sneed  v.  Creath,  1  Hawks,  309. 

47.  In  Vermont,  one  judge  of  the  supreme  court, 
in  the  abaence  of  the  othera,  may  empanel  and 
charge  the  grand  jury.  State  v.  Jenkins,  2  Ty- 
ler, &4. 

48.  Under  the  Massachusetts  statute  of  1604,  c. 
105,  a  single  judge  of  the  supreme  court  had  not 
authority  to  arraign  a  prisoner  indicted  for  a  capi- 
tal offence.  Commonwealth  v.  Hardy,  2  Mass.  303. 

49.  Judges  do  not  hold  themselves  bound  to 
give  reasona  for  their  judgments ;  but  when  rea- 
sons are  given,  it  is  always  in  puUic.  Respublica 
V.  Doan,  1  Dall.  89. 

50.  It  is  the  right  and  the  duty  of  every  judge 
to  deliver  his  opinion  on  every  subject  tliat  comes 
before  the  court.  But  it  was  held  not  to  be  an 
indictable  offence  for  a  presiding  judge  wilfully  to 
prevent  one  of  his  associates  from  delivering  his 
opinions  to  a  grand  jury.  Commonwealth  v.  Mddi" 
son,  4  Dall.  SS5. 

51.  A  judge  of  the  court  from  which  an  execu- 
tion issues  may  lawfully  buy  property  sold  under 
it.     Cwm«r  v.  GaUbraith,  3  Wash.  C.  C.  546. 

62.  'fnat  a  jud^  is  not  liable  to  an  action  for 
any  judicial  act  within  his  jurisdiction — See  Ac- 
TioHs,  228—235.  Ross  v.  Bittmhouse,  2  Dall.  160. 
I  Teates,  443.     Reid  v.  Hood,  2  N.  &  M.  168. 

See  CouRTT  Lkvt,  6. 

II.  General  Principles  as  to  Jurisdiction  of  Courts. 

53.  Courts  of  iniferior  jurisdiction  must  not  only 
act  within  the  scope  of  their  jurisdiction,  but  it  must 
appear,  on  the  face  of  their  proceedings,  that  they 
so  acted,  or  their  proceedings  are  coram  nonjudice, 
and  void.  Kemp  v.  Kennedy,  5  Cranch,  172.  Petera 
C.  C.  36.  ^Ibee  v.  Ward,  8  Mass.  86.  Walbridge 
V.  HaU^  3  Verm.  114.  Smith  v.  Bice,  11  Mass.  513. 
Williams  v.  Blunt,  2  Mass.  213.  Turner  v.  Bank 
of  America,  4  Dall.  11.  Hunt  v.  Hapgood,  4  Mass. 
122.  Clapp  V.  Bearddey^  1  Aik.  168.  Martin  v. 
JIfKinney,  Pr.  Dec.  380.  3^1  v.  Howd,  10  Conn. 
514.  Hendriek  v.  CUavdand,  2  Verm.  329.  Pow- 
ers V.  PemUj  4  Johns.  292.  Hamilton  v.  Burvm., 
3  Terg.  %5.  Latham  v.  Edgerton,  9  Cow.  227. 
SUkkstt  V.  Nichelson,  Walker,  75.  Wooster  v. 
Parsons,  Kirby,  27.  Wiekes  v.  Caulk,  5  Har.  &,  J. 
36.  JIfKsnxie  v.  Ramsay,  1  Bailey,  459.  Harvey 
T.  Huggins,2Bniiej,2S7.  5m 2 Overt. 215.  Den 
V.  Turner,  9  Wheat.  641.    HiU  v.  Pride,  4  Call,  107. 

64.  This  principle  may,  however,  be  altered  or 
qualified  by  the  legislature.    Petera  C.  C.  36. 

66.  The  supreme  •  court  of  Mississippi  holds 
itMlf  to  be  a  court  of  limited  and  not  or  general 
juflbiotion,  and  that  its  jurisdiction  does  not  exist 
unless  it  appean.  Ltim  v.  Kyle,  Walker,  315. 
Per  Child,  J. 

66.  The  proceedings  of  any  tribunal,  not  having 
jurisdiction  of  the  subject  matter  which  it  professes 
to  decide,  are  void.  Wiekes  r.  Caulk,  5  Har.  A  J. 
42  Or^^  ▼.  Fraiier,  8  Cranch,  9.  Den  v. 
Hamden,  Paine,  55. 

67.  Prima  fade^  ever^  court  has  the  power  to 
judge  of  its  own  jurisdiction ;  and^  where  a  party 
pleads  to  the  jurisdiction,  the  decision,  even  of  an 
inferior  court,  in  favor  of  its  jurisdiction,  is  gene- 
rally as  conolusiye  on  the  parties,  as  judgrment  on 
a  matter  confessedly  within  its  jurisdiction.  The 
only  exception  is  where  want  of  iurisdiction  ap- 
peara  on  the  fiice  of  the  proceedings.  State  v. 
Seott,  1  Bailey,  SS4.  But  a  party  is  not  compelled 
to  submit  the  question  of  jurisdiction  to  the  de- 
cimon  of  the  inferior  court,  but  may  remove  it  to 
the  auperior  court,  by  applying  for  a  prohibition. 
iJb.    See  Harvey  v.  Huggtns,  2  Bailey,  252. 

58.  Particular  jurisdictions,  derogating  from  tb^ 
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iariBdicUon  of  the  courti  of  common  law,  are  to 
be  taken  strictly.  Paine  r.  £/y,  1  Chip.  37.  And 
when  a  new  jurisdiction  is  given  to  a  common  law 
court,  the  jurisdiction  cannot  be  extended  beyond 
the  grant.     PringU  v.  Carter,  1  Hill,  53. 

59.  The  jurisdiction  of  courts  is  not  taken  away 
b^  stipulations,  between  contracting  parties,  that 
disputes  which  may  arise  between  them  shall  be 
settled  by  arbitration.  Arbitramskt  and  Award. 
71.  72. 

60.  The  jurisdiction  of  superior  courts  can  be 
taken  away  only  by  express  negative  words  of  a 
statute,  or  bv  irresistible  implication.  Murfree  v. 
Leeper^  1  Overt.  1.  Burginhofen  v.  Mariin,  3 
Testes,  479.  Overseers,  ^.  v.  Smith,  2  S.  &  R. 
363.  ComnumweaUJi.  y.  While,  8  Pick.  453.  Com- 
monweaUh  r.  JifCtoskey,  2  Rawle,  369. 

61.  Where  difierent  courts  have  concurrent  ju- 
risdiction, that  before  which  proceedings  are  first 
instituted,  and  whose  jurisdiction  first  attaches, 
has  authority  paramount  to  the  others,  and  cannot 
be  ousted  of  its  jurisdiction  by  subsequent  proceed- 
ings in  those  courts.  Steams  ▼.  Steams,  16  Mass. 
171.  Bemis  v.  Steams,  16  Mass.  203.  State  r. 
Yarbrough,  1  Hawks,  78.  Thompson  v.  Hill,  3 
Yerg.  167.  See  also  HaU  v.  Dana,  2  Aik.  381. 
Smith  V.  Jflver,  9  Wheat.  532.  The  Robert  Ful- 
ton, Paine,  621.  Eaton  v.  PaUerson,  2  Stew.  & 
Port.  9. 

62.  Consent  of  parties  cannot  confer  jurisdiction 
in  a  matter  which  is  excluded  by  law.  Bents  v. 
Graves,  3  M'Cord,  280.  Foley  v.  People,  1  Breese, 
32.  M' Henry  v.  fVaUen,  2  Yerg.  441.  Simpson  v. 
JtrMUUon,  1  N.  4t  M.  192.  WeUs  v.  Reynolds,  1 
Const.  Rep.  478.  Banks  y.  Fowler,  3  LiU.  332. 
JTCall  V.  Peachy,  I  Call,  55.     Brown  y.  AT Kee, 

1  J.  J.  Marsh.  476.  Undsey  y.  M'Cleland,  1  Bibb, 
263.  Ormsby  y.  Lynch,  6  Litt.  303.  See  also  5 
Monr.  388.  Cooke,  27.  Kirby.lll.  3  Rand.  394. 
Wright,  21. 176.  Minor,  65.  4Dev.264.  3Caines, 
129. 

63.  But  where  a  court  has  jurisdiction  of  the 
sobiect  matter,  and  a  party  has  some  privilege 
which  exempts  him  from  the  jurisdiction,  he  may 
wave  the  privilege.  Overstreet  y.  Brown,  4  M'Cord, 
79.  Campbell  v.  Cowden,  Wright,  484.  Cleve- 
land y.  Welsh,  4  Mass.  5^.  Harrison  y.  Rowan, 
Peters  C.  C.  489. 

64.  And  where  the  court  once  had  jurisdiction, 
and  have  so  exercised  it  that  their  power  over  a 
case  is  gone,  consent  may  still  restore  it  Brown 
Y.  Crow,  Hardin,  448.    S.  P.  Bogle  y.  FUzhugh, 

2  Wash.  213. 

65.  An  objection  to  the  jurisdiction  of  a  court, 
if  apparent  on  the  record,  mav  be  taken  iupy 
stage  of  the  'proceedings.  Martin  y.  Common" 
wealth,  1  Mass.  347.  Lawrence  v.  Smith,  5  Mass. 
362.  Chreen  v.  Mangum,  3  Murph.  39.  Sweet  y. 
Dow,  1  Root,  409.  Glidden  y.  Elkins,  2  Tyler, 
218.  State  v.  Turner,  Wright,  21.  Humphrey  y. 
State,  Minor,  64.  Capron  y.  Van  Jfoorden,  2 
Cranch,  126.    Ketland  v.  The  Cassius,  2  Dall.  368. 

See  Abatement,  1. 

III.  Of  the  Province  of  Courts,  in  Connection  with  a 
Jury;  and  of  the  general  Authority  of  Courts. 

See  Ante,  I.  Constitutional  Law,  1.  Contempt. 

66.  The  construction  of  written  instruments  is 
the  province  of  the  court,  and  it  is  error  for  the 
court  to  leaYe  the  construction  thereof  to  the  jury. 
Welsh  y.  Dusar,  3  Binn.  337.  Denison  y.  frertx, 
7  S.  &  R.  372.  Roth  y.  MUler,  15  S.  &,  R.  160. 
Vincent  Y.  Huff,  8  S.  ^  R.  381.  Moore  y.  Mitter, 
4  S.  &  R.  S79.  Fowle  v.  Bigelow,  10  Mass.  384. 
Adams  y.  Betz,  1  WatU,  425.  Poage  y.  Bell,  3 
Rand.  586.     Levy  v.  Gadsby,  3  Cranoh,  180. 

67.  3ut  if  ao  instrument  is  not  intelligible  with- 


out reference  to  extraneous  (kcts,  the  jury  may  be 
permitted  to  jndge  of  the  whole.  W<Uson  v.  Blaime^ 
12  S..&  R.  131.  S.  P.  Harper  v.  Kean,  11  S.  A 
R.  280.  Overtonv.  Troccv,  14  S.&R.  311.  Evans 
y.  J^egUy,  13  S.  &  R.  219.  Euing  y.  Bank  of 
United  States,  11  Wheat.  59.  See  Boundaries, 
149. 150.    3  Murph.  551.  556.    7  S.  &  R.  147. 

68.  The  court,  however,  is  to  direct  the  effect 
of  the  extraneous  evidence,  and  what  shall  be  the 
construction,  if  certain  facts  are  proved.     Fowle  y 
Bigdow,  10  Mass.  384. 

69.  The  construction  of  foreign  laws,  written 
and  unwritten,  belongs  exclusively  to  the  court 
SidweU  V.  Evans,  I  Pennsyl.  388. 

70.  The  legal  effect  of  written  evidence  is  to  be 
determined  by  the  court.  MCoy  y.  Ligktner,% 
Watts,  347. 

71.  It  is  the  right  of  the  court,  in  proper  cases^ 
to  instruct  the  jurY  that  there  are  legal  pr«*sunip- 
tions  of  fact,  which  it  is  their  duty  to  draw. 
Per  Gibson,  C.  J.  2  Watts,  167.  See  1  Wash. 
220. 

72.  If,  in  the  opinion  of  the  court,  thtf  p1aintiff*8 
evidence,  though  all  of  it  be  tjrue,  does  not  tend  to 
prove  such  facts  as  will,  in  law,  entitle  him  to 
recoYer,  it  is  their  duty  so  to  instruct  the  jury: 
and  if,  after  such  instruction,  a  verdict  is  foond 
for  the  plaintiff,  it  is  their  duty  to  set  it  aside. 
Malson  v.  Fry,  1  Watts,  433. 

73.  The  prerogative  of  the  court  to  withdraw 
from  thb  jury  the  consideration  of  facts,  is  not  ex- 
ercised, except  in  cases  where  the  evidence  is  sft 
indefinite  ana  uncertain  that  nothing  but  wild  cod- 
jecture,  &c.,  could  induce  the  jury  to  find  tlie  ver- 
dict that  is  sought ;  or  where  the  evidence  is  all  oo 
one  side,  and  not  controverted.  Ferguson  y.  Tudier, 
2  Har.  &  Gill,  182.  Bahb  y.  Ciemson,  12  S.  d^  R. 
328.  Mercer  v.  Walmsley,  5  Har.  dk  J.  27.  Per- 
ley  Y.  Little,  3  Greenl.  97. 

74.  It  is  the  province  of  the  court,  when  the 
facts  are  undisputed,  to  decide  what  acts  or  decla- 
rations amount  to  a  new  promise  which  will  tak# 
a  case  out  of  the  operation  of  the  statute  of  limita- 
tions. Miller  v.  Lancaster,  4  Greenl.  159.  Fiske 
V.  Jfeedham,  11  Mass.  456.  Bangs  y.  HaU,  % 
Pick.  368.  Clarke  v.  Dutcher,  9  Ck»w.  679.  See 
Fisher  y.  Duncan,  1  H.  &  M.  563. 

75.  It  is  not  the  proYince  of  the  court,  but  of  the 
jury,  to  decide  on  facts,  shown  in  evidence  on  the 
question  whether  a  deed  was  delivered.  Fisher  y. 
Kean,  1  Watts,  278. 

76.  So  of*  the  question  whether  an  aasignmenl 
of  a  lease  was  accepted  in  satisfaction  of  a  claim, 
or  as  collateral  security.  ShetoeU  y.  Meredith,  3 
Pennsyl.  13. 

77.  So  of  the  question  whether  the  debt  in  salt 
is  owned  by  the  plaintiff,  or  by  a  third  person  as 
cestui  que  trust,  ChUderston  y.  Hammon,  9  S.  A 
R.68. 

78.  While  proceedings  are  m  fieri,  a  court  mtf 
reconsider  an  order  of  sentence  passed  by  them, 
and  pass  a  different  one.  Commonwemlth  v.  Goit 
dard,  13  Mass.  458. 

79.  The  court  cannot  give  an  unqualified  charge 
to  the  jury,  that  the  evidence  is  insufficient  to  sap- 
port  the  action,  except  in  cases  where  it  would  'be 
CMund  to  set  aside  the  verdict  if  found  for  the 
plaintiff.  Governor  v.  Shdby,  2  Blackf  26.  See 
also  Hurt  v.  MiUer,  3  Marsh.  337.  Keel  v.  fbr- 
bert,  1  Wash.  203. 

80.  Whether  evidence  be  competent  is  always  a 
question  for  the  decision  of  the  eourt.  Thwnimd 
Y.  State,  2  Blackf  151.  Bogle  y.  Sullivant,  1  Grit, 
561. 

81.  And  this  ineludes  the  right  of  determining 
whether  there  is  any  evidence  to  the  pwot  Ic 
issne,  &c.    Stopfer  v.  Latshaw,  2  Watte,  167. 

82.  Wbeo  the  ^qeetioB  whether  eertwa  «ief 
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dence  ii  oompetent  dfpeadi  on  preliminary  factsi 
those  Ikcts  inuBt  be  decided  by  the  court.  Clay' 
tar  T.  Jinthoniff  6  Rand.  285. 

83.  Courts  are  bound,  ex  qficiOf  to  know  the 
officera  of  goYernment  appointed  by  the  legisla- 
ture. BumeU  v.  State,  Mart.  Sl  Terg.  133.  See 
PoH,  100.  377. 

84.  A  court  cannot  reinstate  a  case  which  was 
discontinued  at  a  former  term ;  and  cannot,  upon 
an  order  to  reinstate  it,  obtain  any  authority  to 
adjudicate  upon  the  matters  in  dispute.  Parker 
Y.  Anderson,  5  Monr.  450.  See  also  PrebeU  y. 
Chisfiij  5  Monr.  158.  Camenm  y.  M Roberts,  3 
Wheat.  591. 

85.  Express  ne^tiYe  words  are  necessary  to 
oost  the  courts  orPennsylYania  of  the  authority 
to  make  a  rule  of  reference  in  matters  of  mere 
account,  where  the  parties  consent  to  a  reference. 
The  sUtute  of  March  13tb,  1791,  does  not  take 
away  this  authority  from  the  courts.  Commission' 
ers,  fyc,  Y.  Snowden,  2  Teates,  95. 

86.  What  is  a  reasonable  time,  reasonable  no- 
tice, Ae,,  when  the  facta  are  ascertained,  is  a 

tuestion  to  be  decided  by  the  court  Bill  or 
IxcHANGB,  132.  Constructive  notice  also  is  mat- 
ter of  law.  '  Qonxalvs  y.  Hoover,  6  S.  d&  R.  118. 
See  M'Meehan  y.  Orijging,  3  Pick.  149. 

87.  Every  court  of  record  has  an  inherent  power, 
independently  of  any  statute,  to  make  rules  for  the 
transaction  of  its  business ;  but  those  rules  must 
not  contravene  the  law  of  the  land.  FulUrton  y. 
Bank  cf  United  States,  1  Pet.  004.  Barry  v.  Ran- 
dolvk,  3  Binn.  277.  Dubois  r.  Turner,  I  Yeates, 
361.  Boas  Y.  J^agle,  3  S.  &  R.  253.  Vanatta  v. 
Anderson,  3  Binq.  417.  Snyder  v.  Bauchman^  8 
8.  &  R.  336.    Risker  y.  TTMmas.2  Mis.  98. 

88.  The  district  court  of  the  United  States,  in 
the  district  of  Ohio,  had  power  to  make  rules  of 
practice  for  its  own  government,  as  the  act  of 
congress  of  1792,  prescribing  tlie  practice  of  the 
state  courts,  did  not  extend  to  states  subsequently 
admitted  into  the  Union.    1  Pet.  604. 

89.  Courts  may  rescind  feeir  rules,  or  may,  in 
establishing  theni,  reserve  the  exercise  of  discre- 
tion for  particular  cases ;  but  a  rule,  made  without 
such  qualification,  must  be  applied  to  all  easel  that 
&11  within  it,  until  it  is  rescmded.  Thompson  v. 
Hatch,  3  Pick.  512.  Per  Parker,  C.  J.  S.  P. 
WaU  v.  ffaU,  2  Har.  6l  GUI,  79.  See  Abatx- 
MEHT,  476.  477. 

90.  A  long-settled  practice  is  not  to  be  disre- 

Srded,  though  it  may  have  originated  in  error. 
Ue  Y.  Ckase^  6  Har.  Sl  J.  303.    StaU  v.  Bu- 
ekanan,  5  Har.  &.  J.  331. 

91.  A  role  of  court,  retrospective  in  its  terms, 
and  operating  as  an  act  of  limitation,  is  void. 
Reist  V.  HeUbrenner,  11  S.  &>  R.  131.  See  Dewey 
▼.  Humphrey,  5  Pick.  187.    2  Mis.  98. 

IV.  Cf  Terms  of  Court, 

92.  The  words  in  the  Massachusetts  statutes, 
**  before  the  sitting  of  the  court,"  are  equivalent 
to  the  words  "  before  the  first  day  of  the  term," 
and  do  not  extend  to  the  opening  of  the  court 
on  any  subsequent  day  in  the  term,  to  which 
the  court  may  stand  adjourned.  Anon.  5  Mass. 
197.  A  court  held  by  adjournment  is  not  a  new 
tcnn,  but  a  continuance  or  the  former  term.  Con^ 
monweaUh  y.  Sessions  of  J^orfoik;  5  Mass.  435. 

93.  When  a  judge  of  any  of  the  circuit  courts 
of  Tennessee  appomts  a  special  term,  under  the 
muthority  ffiven  bim  by  the  statute  of  1827,  c.  79, 
ii  the  words  of  the  order  appointing  snch  term  are 
**for  the  trial  of  causes  upon  the  civil  docket,'* 
such  order  includes  all  civil  suits  at  law  and  in 
equity ;  and  a  decree  made  in  a  chancery  suit,  at 
SQoli  special  term,  is  oonolusive  of  the  rights  of 


the  parties.    Such  order  excludes  only  criminal 
cases.    Brown  v.  Jfewby,  6  Yerg.  395. 

94.  A  special  term  of  the  circuit  court  is  not 
part  or  parcel  of  the  proceedings  of  a  regular  term 
GanuT  Y.  Carrol,  7  Yerg.  365. 

95.  If  a  circnit  judge  continue  over  his  court, 
and  open  and  hold  it  in  one  county,  and  give 
judgment  in  a  cause,  when  he  should,  by  law,  be 
m  another  county  and  open  and  hold  the  court 
there,  the  judgment  will  be  coram  nan  judice  and 
void,  though  the  statute  provides  that  he  shall 
continue  to  hold,  &c.,  until  he  shall  deem  it  neces- 
sary to  rise,  that  he  may  go  to  the  next  court. 
Gregg  v.  Cooke,  Peck,  82. 

96.  A  judgment  rendered  in  the  superior  court 
in  one  county,  on  the  day  when  the  general  court 
of  Virginia  ii^s  directed  by  law  to  be  held  in 
another  county,  was  held  to  %e  legally  rendered, 
though  it  was  the  duty  of  the  judge  to  attend  at 
the  session  of  the  general  court;  the  distance  lie* 
tween  the  places,  where  the  two  eourts  were  held, 
being  judicially  known  to  the  court  to  be  distant 
from  each  other  only  three  hours*  ride.  Mendum 
t.  Commonwealth,  6  Rand.  704. 

97.  If  the  number  of  judges  necessary  to  consti- 
tute a  court  of  oyer  and  terminer,  in  New  York,  do 
not  convene  on  the  precise  day  appointed  for  hold- 
ing the  court,  a  circuit  judge  cannot  adjourn  the 
court  to  a  subsequent  day,  so  as  to  authorize  the 
court  to  try  an  indictment  at  the  adjourned  day. 
Peo^e  v.  BradvDell,  2  Cow.  445. 

98.  The  supreme  court  of  Pennsylvania  is  held 
for  one  day  only,  in  July ;  and,  being  for  the  pur- 
pose of  receiving  returns,  is  not  considered  a  meet- 
ing of  business.  Kearney  v.  J\fCullough,  5  Binn. 
3^.  Insurance  Company  v.  Passmore,  4  S,  6lK. 
507.  A  judgment  for  want  of  appearance  cannot, 
therefore,  be  taken  at  the  July  term.  4  S.  &  R.  507. 
See  Arbitrament,  &c.  725. 

99.  In  the  supreme  court  of  New  York,  the  third 
week  is  term  time  for  all  purposes  except  the  teste 
and  return  of  writs.  But  whether  this  be  so  when 
the  court  adjourns  before  the  third  week — quart. 
Bank  of  Orange  y.  Van  Aukin,  1  Cow.  58. 

100.  Courts  are  bound  to  know  iudidally  when 
their  terms  are  held  by  public  law.    Foster  y 
Frost,  4  Dev.  427. 

V.  Courts  Martial,  and  other  JlKUtary  Courts. 

101.  The  64th  section  of  the  rules  and  articles 
of  war,  in  the  act  of  congress  of  April  16th,  1806, 
providing  that "  general  courts  martial  may  consist 
of  any  numbor  of  commissioned  officers  from  five 
to  thirteen^  inclusively,  bot  they  shall  not  consist 
of#e8s  than  thirteen  when  that  number  can  be 
convened  without  manifest  injury  ta  the  service," 
is  merely  directory  to  the  officer  who  appoints  the 
court ;  and  his  decision,  as  to  the  number  that  can 
be  convened  without  injury,  &.C.,  is  conclusive 
Martin  v.  Mott,  12  Wheat.  19. 

102.  Though  a  militia  man,  who  refused  to  obey 
the  orders  of  the  president  of  the  United  States 
calling  him  into  the  public  service  under  the  act 
of  17&,  is  not,  within  the  sense  of  that  act,  <<  em- 
ployed in  the  service  of  the  United  States,**  so 
as  to  be  subject  to  the  rules  and  articles  of  war, 
yet  he  is  liable  to  be  tried  for  the  offence,  under 
the  fiflh  section  of  that  act,  by  a  court  martial 
called  under  the  authority  of  the  United  States,  ib. 

103.  A  court  martial,  re^larly  organized  under 
that  act,  does  not  expire  with  the  termination  of  a 
war  existing  when  it  was  organized ;  nor  does  its 
jurisdiction  to  try  offences  depend  at  all  on  the 
fact  whether  there  is  war  or  peace,  ih. 

104.  In  the  absence  of  statute  provisions,  courts 
martial  are  bound  to  regulate  their  proceedings  by 
the  customary  military  law.  ib. 
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105.  WbftM,  in  •&  action  of  foplevin,  tiio  de- 
feodaot,  boing  the  deputjr  marshal  of  the  United 
States,  avowed  and  justified  the  taking  of  the 
plaintiff's  ffoods,  by  Tirtae  of  a  warrant  issued  to 
the  marshal  of  the  district  to  coUect  a  fine  imposed 
on  him  by  the  judgment  of  a  court  martial,  de- 
scribed as  "  a  generU  court  martial,  composed  of 
officers  of  the  militia  of  the  state  of  Mew  York  in 
the  service  of  the  United  States,  (six  in  number, 
and  naming  them,^  duly  organized  and  convened 
by  general  orders  issued  pursuant  to  the  acts  of 
congress  of  February  23, 1795,  and  of  February  2, 
1813,  for  the  trial  of  those  of  the  militia  of  the 
state  who  had  failed,  neglected,  or  refused  to  ren- 
dezvous and  enter  the  service  of  the  United  States, 
in  obedience  to  the  orders  of  the  commander-in- 
chief  of  the  militia  of  the  state  of  New  York,  of 
the  4th  and  29th  of  August,  1814,  issued  in  com- 
pliance with  the  requisition  of  the  president  of  the 
United  States  made  pursuant  to  the  acts  of  con- 

fess  of  February  28, 1795,  February  2, 1813,  and 
prii  18^  1814,"  and  alleging  that  the  plaiDtiff,  be- 
ing a  private  in  the  mihtia,  neglected  or  refused 
to  renaezvous,  and,  on  the  16th  of  May,  1818,  was 
regularly  tried  by  the  said  general  court  martial, 
and  duly  convicted  of  the  said  delinquency,  Slc.  ', 
held  that  the  avowry  was  good.  ift.  —  reversing 
the  judgment  of  the  court  of  New  York.  See 
MiUs  V.  Martin,  19  Johns.  7.  Rathbun  v,  Martin^  20 
Johns.  343.  Army  of  the  United  States,  11 — 16. 

106.  A  citizen  of  the  United  States,  not  in  mili- 
tary service,  is  not  amenable  to  a  court  martial. 
Smith  V.  Shaw,  12  Johns.  257. 

107.  Where  a  citizen  not  subject  to  the  jurisdic- 
tion of  a  court  martial  is  arrested  and  detained  for 
trial  for  an  offence  not  withiq  their  jurisdiction, 
not  only  the  persons  making  the  arrest  are  tres- 
passers, but  also  a  commanding  officer  who  ratifies 
and  affirms  their  acts,  or  himself  undertimes  to  ex- 
ercise restraint  over  such  citizen,  is  liable  to  an 
action  of  trespass,  it. 

108.  A  court  martial  has  only  a  special  and  lim- 
ited jurisdiction;  and,  to  render  its  proceedings 
valid,  it  must  be  showii  that  they  were  within  its 
jurisdiction.  Dugield  v.  Smith,  3  S.  A:  R.  590. 
MUls  V.  Martin,  19  Johns.  7.  Brooks  v.  Jldams, 
11  Pick.  442. 

109.  A  party  who  has  appeared  before  such 
court,  and  pleaded  guilty,  is  not  estopped  to  con- 
trovert its  iurisdictioo  in  an  action  of  trespass 
against  its  officers.  3  S.  db  R.  590.  ^Uter,  where 
a  party  waves  all  objections  to  the  jurisdiction  of 
the  court.     Vanderheyden  v.  Youngs  11  Johns.  150. 

110.  Courts  martial,  organized  under  the  author- 
ity of  a  state,  have  not  power,  it  seems,  to  « 


fines  on  delinquent  militia  men  for  not  obeying  a 
requisition  from  the  secretary  of  war  to  enter  tne 
service.    Medlie  v.  Deputy  Marshal,  1  Brock.  !S24. 

111.  The  Pennsylvania  statute  of  1814  was  in- 
tended to  prevent  the  issuing  of  writs  of  certiorari. 
or  other  writs  of  removal  of  the  proceedings  of 
courts  martial  *,  but  does  not  prevent  an  inquiry 
into  their  jurisdiction.  Moore  v.  Houston.  3  S.  ^ 
R.  169. 

112.  The  2lst  section  of  that  statute  which  pro- 
vides that  officers  and  privates  of  the  militia  neg- 
lecting to  serve,  when  called  into  secvice  by  the 
president  of  the  United  States,  shall  be  liable  to 
the  pekialties  defined  in  the  act  of  congress  of  Feb- 
ruary 28, 1795,  or  to  any  penalty  prescribed  since 
the  date  of  that  act,  or  which  may  be  hereafler  pre- 
scribed by  any  law  of  the  United  States,  and  which 
also  provides  for  the  trial  of  such  delinquents  by  a 
state  court  martial,  &c.,  was  held  not  to  be  repug- 
nant to  the  constitution  of  the  United  States. 
Story,  J.  dissenting.  Houston  v.  Moore,  5  Wheat.  1. 

113.  The  provision  in  the  statute  of  March  19th, 
1616,  that  <*  no  action  of  trespass  shall  be  sus- 
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any  proceedings  had  by  any  court  martial,  or  court 
of  appeal,"  does  not  apply  to  actions  brought  be- 
fore the  statute  was  passed.  JhffieUL  ▼.  SmiA, 
3  S.  &^  R.  690. 

114.  If  a  court  martial,  authorized  to  fine  or  de- 
grade, does  both,  and  the  governor  approvlM  of  the 
^sentence  as  to  the  fine,  and  disapproves  of  the 
rest,  the  sentence  is  valid  for  the  nne.  HuiUm  t. 
Blaine,  2  S.  dc  R.  75. 
.  115.  A  court  for  the  trial  of  militia  men,  who 
do  not  attend  at  the  place  of  rendezvous  according 
to  the  governor's  orders  founded  on  the  requisi- 
tions of  the  president  of  the  United  States,  cannot 
be  held  unoer  the  sole  authority  of  the  governor. 
The  act  of  congress  of  February  28th,  1795,  gives 
to  the  governor  no  authority  in  such  case.  Bo2- 
ton*s  case,  3  S.  &  R.  176,  note.  Moore  v.  HausUm^ 
3  S.  d&  R.  178.     Dufield  v  Smith,3  8,  & R.  590. 

116.  The  marshafor  his  deputy  is  justified  in  ex- 
ecuting the  sentence  of  a  court  martial  imposing  a 
fine  by  summary  process  for  breach  of  militia  duty. 
Moore  v.  Houston,  3  S.  d&  R.  184. 

117.  The  Pennsylvania  court  of  appeal  of  the 
militia,  constituted  under  the  statute  or  1808,  was 
not  a  court  of  record ;  it  had  sot  power  to  fine  and 
imprison,  but  only  the  power  of  remitting  fines. 
Wilson  V.  John,  2  6inn.  209.  Therefore,  in  an  ac- 
tion of  trespass  against  an  officer  who  justified  un- 
der its  proceedings,  it  was  held  that  it  must  be 
shown  that  the^  court  was  legally  constituted,  by 
producing  the  commissions  of  the  commanding 
officer  or  the  regiment  and  of  the  officers  holding 
the  court,  and  tnat  they  had  conformed  to  the  law 
in  all  material  points,  tb. 

118.  The  jurisdiction  of  such  court  of  a{>peal 
extends  to  the  cases  of  exempts ;  and  its  proceed- 
ings on  matters  submitted  to  it  according  to  law, 
are  not  to  be  questioned  by  the  civil  courts  on  a 
habeas  corpus.  Commontoealth  v.  Commanf  4  S. 
Sl  R.  83.    S.  P.  Anon.,  cited  1  Rawie,  145. 

119.  If  a  person  who  is  entitled  to  be  placed  oo 
the  list  of  exempts  be  leturned  as  an  enrolled  mili- 
tia man,  with  a  nne  for  non-attendance  at  a  parade, 
and  he  do  not  appear  before  the  court  of  appeal  to 
claim^his  privilege,  in  consequence  of  whicn  he  is 
returned  by  the  president  of  the  court  to  the  brig- 
ade inspector  in  the  list  of  persons  whose  fines 
have  not  been  remitted,  his  case  is  to  be  considered 
as  having  been  before  the  court,  and  a  judgment 
pronounced  upon  it ;  and,  it  being  a  matter  witliin 
its  jurisdiction,  its  sentence  is  conclusive.  4  S.  dk 
R.83. 

120.  It  is  necessary,  in  order  to  show  that  s 
court  of  appeals  was  regularly  constituted,  to  pro- 
duce the  commission  ofthe  officer  by  whose  order 
it  was  constituted,  and  the  commissions  of  the  offi- 

>  cers  who  composed  it.    Foz  v.  Wood,  1  Rawle,  143. 

121.  If  the  minutes  of  the  proceedings  of  such 
court  are  lost,  the  substance  of  the  contents  thereof 
may  be  proved ;  and  a  warrant,  proved  to  have 
been  copied  from  the  return  ofthe  court,  and  com- 
pared with  it,  is  admissible  evidence,  ib. 

122.  The  party  aggrieved  by  the  sentence  of  a 
court  martial,  which  has  no  power  to  carry  the 
sentence  into  execution,  must  apply  for  redress  to 
the  commanding  officer  to  whose  revision  all  the 
proceedings  of  the  court  are  subject,  and  who  is 
to  order  the  execution  of  the  sentence,  ^aittler- 
hsyden  v.  Yotmg,  11  Johns.  150.  See  Armv  or 
THE  United  States. 

123.  In  an  action  against  the  president  of  a 
court  martial  to  recover  back  a  fine,  the  plaintiff 
cannot  object  to  the  legality  of  the  appointment 
ofthe  sergeant  who  warned  him  to  appear  on  par- 
rade,  and  oefore  the  court  martial,  even  if  such  ob- 
jection might  have  been  made  before  that  court 
Johnson  Y.Hunl,  13 John8.l86.  See  Assitmpsit, 594 
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-  It4.  Vfkder  tlw  Hew  T«rk  mtttS*  act,  wn.  SI, 
e.  106,  a  summons  to  appear  before  a  refpimental 
oourt  martial,  to  show  cause  why  a  fine  should  not 
be  levied,  was  held  to  be  in  the  nature  «f  process, 
and  to  be  served  personally ;  and  that  an  action 
lay  a^unst  the  president  or  the  court  for  issuing  a 
warrant,  by  which  a  fine  was  collected,  where  a 
eopy  of  the  summons  had  been  left  at  the  party's 
house,  and  he  had  not  been  personally  served  with 
a  summons.     Capren  v.  Augtin^  7  Johns.  96. 

125.  A,  beiiy  a  private  in  an  artillery  company 
in  the  city  oTNew  York,  received  from  B,  the 
captain,  a  certificate  of  discharge,  in  the  usual 
form,  signed  by  the  captain,  but  not  countersigned 
by  the  commandant  or  the  regiment,  and  C,  who 
was  then  lieutenant  of  the  same  company,  knew 
tibat  A  had  this  certificate ;  B  having  resigned,  C 
succeeded  him  in  the  command  of  ue  company, 
and  A's  name  not  having  been  struck  off  of  the 
company  roll,  C  retumeu  him  to  the  regimental 
court  martial  as  a  delinquent  at  several  parades; 
A  did  not  attend  the  court  martial,  reiving  on  his 
eeitificate  for  an  exemption,  and  was  nnea  by  the 
court  for  his  delinquency ;  A  brought  an  action  on 
the  case  against  Cf  for  falsely  and  maliciously  re- 
turning him  as  a  delinquent,  by  reason  whereof  he 
was  compelled  to  pay  a  fine,  &o.  It  was  held 
that  the  action  was  not  maintainable,  it  being  the 
duty  of  C  to  return  A  as  a  delinquent,  and  leave  it 
to  the  court  to  decide  on  the  validity  of  his  dis- 
charge ;  and,  A  having  had  an  opportunitv  of 
making  his  defence  before  the  court  martial,  the 
decision  of  that  court  was  conclusive  that  G  had 
Bot  made  a  fiUse  and  malicious  return  of  the  delin- 
Quency  of  A.  Ftrrig  v.  Armstrongs  10  Johns.  106. 
oee  also  VanderbUt  v.  Dmening,  11  Johns.  83. 

196.  As  long  as  a  court  martial  aete  within  ito 
jurisdiction,  no  prohibition  lies  to  restrain  ite  pro- 
ceedings, though  they  may  be  irregular.  Siate  v. 
Wakelyy  2  N.  £  M.  410. 

127.  In  South  Carolina,  the  captuns  of  militia 
companies  are  authorised  to  hold  courte  martial, 
Ibr  oefaulte  of  attendance  at  petty  musters,  without 
an  order  from  the  field  officers  of  the  regiment ; 
and  a  captain,  who  orders  the  court,  may  be  presi- 
dent thereof,  and  is  the  proper  person  to  approve 
of  its  sentence,  ib, 

128.  Cases  of  a  military  nature  ought  to  be  de- 
termined by  the  milstery  tribunals  only  ;  the  court 
of  common  |^as  ought  not  to  take  any  cognizance 
of  such  cases,  except  when  the  courte  martial  ex* 
ceed  their  jurisdielaon.  StaU  v.  SUvms,  2  M'Cord, 


129.  The  members  of  a  court  martial  are  not  lia- 
ble to  an  action  for  seizures  under  their  sentence, 
^n  a  case  within  their  jurisdiction,  unless  corrup- 
tion or  malice  be  shown.  Macon  v.  Cook,  2  N.  db 
M  379.    Sfc«emaJk«rv.JVes»t«,2RawIe,201. 

130.  If,  however,  a  court  martial  nroceeds  'm 
a  case  clearly  without  ito  jurisdiction,  the  members 
of  the  court,  and  the  officer  who  execotes  ite  seur 
tence,  are  all  trespassers.  ffi$B  v.  WiikerSy  3 
Cranch,  331.  See  also  7  Johns.  96.  19  Johns.  7. 
20  Johns.  343. 

131.  The  Virginia  statute  of  10th  January, 
1815,  respecting  write  of  habeas  corpus,  did  not 
authorize  the  court  of  appeals  to  issue  a  writ  of 
error  to  a  judgment  discharging  from  custody  one 
who  was  confined  by  sentence  of  a  oourt  martial 
fcr  not  paying  a  fine  fbr  not  appeariag  at  the  place  . 
of  rendezvous  and  not  marching  in  obedience  to  a 
feqnisition  for  militia.  Attorney  General  v.  Feni' 
dm,  5  Munf.  292. 

132.  Under  the  Virginia  law,  a  court  of  inq^iiry 
is  the  proper  tribuhai  to  assess  fines  upon  d^lifi- 

?uent  militia  men.     Meade  v.  Deptily  Mat^^ual. 
Brock.  324.  ^^'^' 

133.  In  Kew  Jersey,  a  company  Coim 

vol.  I.  80  '^  co^' 


posed  of  the  commissioned  otteevs  of  each  compa- 
ny,  who  are  to  be  sworn,  is  required  to  assemble 
yearly,  on  the  fourth  Monday  in  June,  to  bear 
such  parties  as  have  been  returned  delinquent  at 
the  preceding  trainings,  and  to  impose  such  fines 
and  forfeitures  as,  in  justice  and  equity,  the  mili- 
tia law  requires.    State  v.  Atkinson^  4  HalsL  273. 

134.  A  battalion  court  of  appeal,  composed  of 
the  commanding  officer  of  the  battalion,  the  sur- 
geon or  surgeon  s  mate,  and  the  senior  captain,  is 
required  to  meet  yearly,  on  the  first  Monday  in 
August.  This  court  has  no  original  jurisdiction, 
except  that,  in  cases  of  permanent  inability,  it  may 

five  a  certificate  of  dischar^  flt>m  military  duty, 
t  has  power  to  remit  fines  imposed  by  the  compa- 
ny court,  but  cannot  impose  fines  where  the  com- 
panv  court  has  not  done  it.  ib. 

135.  If  a  justice  of  the  peajpe  issues  an  execution 
for  fines  imposed  by  a  military  court,  without  hav- 
ing any  list  of  delinquenta  returned  to  him  by  the 
proper  officer,  such  execution  wUl  be  set  adde. 
StaUv.Kirby,'ilia}»Ll4Z, 

136.  When  a  statute  imposes  a  fine  for  neglect 
of  military  duty,  but  establishes  no  court  to  judge 
concerning  it,  it  must  be  sued  for  in  a  court  of  law : 
a  general  officer  cannot,  by  his  orders,  create  a 
court  for  this  purpose.  State  v.  Davis^  1  South.  311. 

137.  In  Indiana,  militia  fines  are  imposed  by  a 
court  of  assessment,  and  may  be  leamted  by  a 
court  of  appeals.  LeteUing  v.  LeaveU,  2  Blackf.  163. 

138.  In  fidassachusetta.  a  militia  court  martial 
mav  sentence  the  accused  to  removal  from  office, 
and  also  to  pay  a  fine.  Coffin  v.  WUMmr^  7  Pick. 
149. 

139^.  Where  members  of  a  court  are  ordered  for 
the  trial  of  several  complainta  against  several  offi- 
cers, they  must  be  sworn  for  the  trial  of  each  com- 
plaint respectively,  ib, 

140.  The  opinion  of  the  judge  advocate,  on  any 
question  arising  in  a  trial,  should  be  reduced  to 
writing,  and  delivered  to  the  court  ib. 

141.  When  the  office  of  judge  advocate  is  va- 
cant, the  major  general  cannot  legally  appoint  a 
judge  advocate  for  anj^  particular  court ;  and  the 
proceedings  of  a  court,  without  such  officer  legally 
appoidte<^  are  void.  Brooks  v.  Adams^  11  PidL 
441.    Sm  6  Conn.  217. 

142.  Where  a  division  court,  which  convened 
during  a  vacancy  in  the  office  of  judge  advocate, 
afterwards  met  merely  by  virtue  of  an  adjourn- 
ment^ and  that  office  was  filled  in  the  mean  time, 
the  proceedings  at  the  adjourned  session  were  held 
to  be  void,  the  court  being  illegal  originally,  and 
the  adjournAient  a  nullity.  Brooks  v.  GroAam,  11 
Pick.  445. 

143.  The  same  man  cannot  perform  the  duties 
cf.commanding  officer  of  a  division  and  of  a  briga^ 
dier  general ;  and  where  a  brigadier  general,  as 
commander  of  the  division,  detailed  one  officer, 
and,  as  brigadier  general,  detailed  another  officer, 
to  sit  on  a  court  martial,  such  court  was  held  to 
be  illegally  constituted^  and  ita  proceedings  void. 
Porter  v.  Wainvrright,  15  Pick.  439. 

144.  In  Vermont,  militia  officers  are,  by  statute, 
constituted  courte ;  and,  in  imposing  fines  for  mil- 
itary delinqueneiesf  they  act  judicially,  and  not 
ministerially.    Mower  "v.  Allen,  1  Chip.  381. 

145.  A  warrant  to  collect  a  fine,  issued  bjr  a  mi- 
litia officer,  signed  by  "  C.  S.,  jun.,  captain,"  is 
legal,  though  it  recites  that  the  fine  was  imposed 
bv  «C.  S.,  captain.*'  Brainard  v.  StUpkin,  6 
verm.  9- 

146.  The  decision  of  a  military  court  of  inquiry, 
in  Ohio,  as  to  militia  fines,  is  only  prima  facie  evi- 
dence against  the  defendant.  Courte  of  law  will 
look  be]^nd  the  proceedings,  and  decide  upon  the 
evidence.     Wright  v.  Munger^  5  Ham.  442. 

147.   In  Connecticut,  '*all   military  questions 
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and  maiten  are  determinable  by  the  offieera  and 
eourta  eiUbliBhed  from  araongf  the  militia."  jLoomtf 
▼.  SimonSf  2  Root,  456. 

148.  A  captain  baa  the  same  legal  aothorit^  to 
inflict  a  fine,  for  neglect  of  daty  in  any  one  of  his 
soldiers,  as  a  justice  of  the  peace  has  to  fine  a  man 
for  breaking  the  peace.  And  the  soldier  might  for- 
merly appeal  to  the  lieutenant  colonel  commandant 
for  redress ;  but,  if  he  did  not  so  appeal,  the  judg- 
ment of  the  captain  was  final,  ib. 

149.  Under  the  96th  section  of  the  present  mili- 
tia act,  tiie  persons  appointed  by  the  captain  gene- 
ral to  hear  and  determine  appeals  must  be  desig- 
nated by  name,  and  not  by  omee*  Prince  v.  Sperry^ 
6  Conn.  217. 

150.  In  an  appeal,  under  that  section,  the  appel- 
lant must  state  that  he  had  equipped  himself  for 
service  In  the  corps  into  whicn  ne  had  enlisted, 
with  arms,  Ac.,  and  that  he  had  produced  a  cer- 
tificate thereof,  from  the  commander  of  the  compa- 
ny into  which  be  had  enlisted,  to  the  oomraander 
of  the  battalion  company  of  which  he  had  been  a 
member,  previous  to  the  imposing  of  the  fine  com- 
plained of.  ib, 

151.  To  support  a  decision,  on  such  appeal,  in 
favor  of  the  appellant,  the  ftcts  necessary  to  war- 
rant the  captain  general  to  interpose  must  be 
found,  and  the  person  making  such  decision  must 
appear  to  act  under  the  special  authority  delegated 
to  tiim.  ib, 

152.  Therefore,  where  the  captain  general,  by  a 
general  order,  in  November,  1619,  appointed  the 
judge  advocates  of  the  several  counties  to  hear, 
&c.,  all  appeals  under  said  26th  section,  naming  the 
judge  advocates  then  in  office,  and,  in  February, 
1823,  another  person  was  appointed  iudge  advo- 
cate in  the  county  of  A;  and  aflerwarcis,  on  an  ap- 
peal to  him,  stating  that  the  appellant  procured  a 
certificate  of  his  enlistment,  &c..  and  exhibited  it 
to  the  captain  who  imposed  the  nne,  but  not  aver- 
ring that  he  did  so  before  the  fine  was  imposed  ; 
and  such  judge  advocate,  without  finding'  any 
facts,  abated  the  fine,  signing  his  decision  as 
''judge  advocate;*'  it  wa%held  that  the  general 
order,  the  appeal,  and  the  decision,  were  all  void, 
and  that  the  appellant  was  liable  to  payment  of  the 
fine.  t^. 

153.  Where  a  captain  issued  a  warrant  against 
a  soldier  of  his  company  for  '*  a  fine  legalur  im- 
posed upon  him  for  neglecting  to  perform  military 
duty,"  without  stating  by  whom  such  fine  was 
imposed,  the  warrant  was  held  to  be  void,  and  the 
captain  and  the  officer  who  executed  the  warrant 
were  held  liable  in  trespass  for  an  arftet  under  it. 
Hall  V.  Hoiody  10  Conn.  514. 

154.  A  sentence  of  a  court  martial,  rendered 
without  notice  to  the  delinquent,  is  void*  M^ads 
V.  Dandy  Marshal^  1  Brock.  324. 

155.  In  a  case  that  is  not  within  the  operation 
of  the  articles  of  'war,  the  sentence  of  a  court 
which  has  been  approved  by  the  president  of  the 
United  States,  is  sufficiently  approved.  MarUn  v. 
MoU,  12  Wheat.  19. 

156.  (^tMsre,  whether  the  approval  of  a  sentence 
should  be  certified  by  the  officer  who  ordered  the 
court,  under  his  own  signature,  or  whether  it  may 
be  under  the  signature  of  his  aid-de-camp  ?  Coffan 
V.  WiUHntr,  7  Pick.  149. 

See  Ckrtiorari,  6.  61.    Actions,  232—234. 


VI.  Orphana*y  Surrogates*,  and  Probate  CeurUy 
and  Covrts  of  Ordinary. 

Of  appeals  from  these  courts,  and  of  removing 
their  proceedings  by  certiorari  —  See  Aj>peal,  L 
Certiorari,  31. 161 .  176.  177.  246. 

157.  The  orphans*  court,  in  Pennsylvania,  acts. 


in  matters  wifhia  its  Jaristifitioii,  on 
principles  as  a  court  of  chancery.     Giuer  v.  -firi^, 
2  Binn.  299.    Per  Tilghman,  C.  J. 

158.  Tfa^  informal  proceedings  of  this  «>iirt,  in 
early  times,  are  regarded  with  great  liberalityi  aii4 
presumptions  willbe  made  in  Tavor  of  what  does 
not  appear  on  its  early  records.  But  no  presnnip- 
tion  will  be  made  against  what  the  records  show. 
Messinger  v.  Kintner,  4  Binn.  103. 

159.  The  truth  of  its  records  cannot  be  denied, 
where  it  has  acted  within  its  jurisdiction.  SeUm 
V.  Snyder,  7  8.  i&  R.  172.  Kennedy  v  WaehMmiAf 
12  S.  &  R.  171.  But  its  proceedings  in  the  parti- 
tion of  lands  may  be  examined  and  annulled  in 
actions  of  ejectment  Fogelsonger  v.  SomenriUOf 
6S.  d&R.271. 

160.  Its  decrees,  if  not  reversed  nor  appealed 
from,  cannot  be  questioned  in  a  collateral  suit» 
unless  fraud  is  clearly  shown,  or  there  is  a  defect 
plainly  apparent  on  the  face  of  its  proceedings. 
Men  V.  Lyons,  2  Wash.  C.  C.  475.  Biaumt  v. 
Darrach,  4  Wash.  C.  C.  657.  14  S.  &  R.  184, 
note.  President,  ^,  v.  Groff,  14  S.  &  R.  181. 
M'Pherson  v.  Cuntiff,  11  S.  &  R.  431. 

161 .  A  fraudulent  sale  and  convevance  by  an 
administrator,  under  a  decree  of  tne  orplians' 
court,  though  confirmed  by  the  same  court,  may 
be  questioned  and  declared  bad,  in  an  ejectment 
or  other  action.  Rhoades  v.  SeUn,  4  Wash.  C.  Cw 
716. 

162.  This  court,  it  seems,  has  power  to  direct 
an  issue  for  the  trial  of  disputed  facts  by  a  jury. 
Yoke  V.  Bamet,  1  Binn.  364.  WaUaee  v.  Elder, 
5  S.  &  R.  146.  MotMand  v.  Wireman,  3  PennsyL 
185. 

163.  But  it  cannot  delegate  its  jurisdiction  in 
matters  of  account  depending  on  iact  and  also  oa 
law.    3  Pennsyl.  185. 

164.  The  same  precision  and  minuteness  ougiit 
to  be  observed  in  A-aming  issues  directed  by  wis 
court  to  settle  an  administration  account,  which 
are  required  in  forming  an  issue  before  audiitoni  in 
an  action  of  account  render.  Per  Kennedy,  1. 
BJife  V.   Ga2^re<E(A,  3  Pennsyl.  206. 

165.  Where  an  issue  was  directed  '<  to  try  and 
determine  with  what  amount**  an  administrator 
was  char^able,  and  it  was  provided  that  '<  every 
Icj^al  claim  against  said  administrator  shall  be 
tried  and  determined,  and  judgment  thereon  to  be 
taken  in  the  orphans*  court,  for  the  sum  with 
whioh  he  is  to  be  charged  as  administrator ;  '*  it 
was  held  to  be  error  to  instruct  the  jwy  to  find 
a  general  verdict  for  the  defendant,  if  they  should 
find  that  the  plaintiff  had  not  sastained  the  items 
disputed,  if  there  were  other  items  not  disputed, 
but  admitted  to  be  rightly  chargeable.  MotUani 
V.  Wireman,  3  Pennsyl.  lo5. 

166.  It  is  improper  to  direet  an  issue  to  a  joiy 
to  decide  generally  with  what  sum  or  propertv  an 
accountant  shall  lie  charged,  because,  unless  tnem 
is  a  special  direction  to  tne  contrary,  thia  may  af> 
lipct  his  right,  according  to  the  established  prac- 
tice in  Pennsylvania,  to  discharge  himself  from 
certain  items,  or  to  entitle  himself  to  certain  cred- 
its, by  his  own  oath  or  affirmation.  Per  Kenne- 
dy, J.    Rife  V.  Galbreatk,  3  Pennsyl.  209. 

167.  A  report  of  auditors  adjudicating  upon 
facts,  like  a  verdict,  or  an  award  of  referees  under 
statute  of  1705,  should  not  be  set  aside  by  the  court, 
except  for  plain  mistake  established  by  the  party 
excepting  by  affirmative  evidence,  if  it  is  not  appnr 
rent  on  the  face  of  the  report.  Harland*s  aecounis* 
5  Rawle,  323. 

1^.  This  court  has  no  authority  to  dlscfaaman 
executor,  except  according  to  the  provisions «» the 
statute  of  April  4th,  1797.  TaggaH's  case,  I  Ashm. 
321. 

169.  It  baa  jurisdiction  to  award  an  inquest  !• 


■uke  putitioQ  «•  the  applisatioii 

alienee  of  the  Bh»re  of  na  heir  of  an  mteiUte  who 
died  aeiied.  Mealg't  estate,  1  Aihoi.  363.  But 
hai  no  jariidictioD  la  call  Ijie  trtutes  of  a  minor'i 
prapert;  iato  court,  uid  oompel  him  to  tppropriate 
part  of  it  to  Ihe  minor'i  miiDtenance  and  eduu- 
tioD.  Application  lor  thii  puipoaa  ihould  be  made 
lo  the  commaa  pteu,  under  the  Btatute  of  March 
34th,  ISltJ,  and  March  SBhh,  1833.  Poltt't  out, 
1  Aahm.  340. 

170.  It  hBBJuricdiclion  of  the  tnatter  of  diatribu- 
tioD,  and  is  bound  to  decree  diatribqtioa  on  appli- 
calinn  of  a  partjr  intereated,  althaugh  the  ugual 
courae  is  by  action  at  law,  where  the  balance  i( 
sacectsined.  Pitrvianct  T.  ComMoiuea^th,  17  3. 
&,R.31, 

171.  All  the  notice,  which  the  nature   of  the 


made.  ii. 

ITS.  A  paper,  found  in  the  office  of  the  clerk  of 
tlie  court,  in  the  band-writing  of  the  former  preai- 
dent  of  the  court,  concluding,  —  "  the  court  there- 
fore decree   that  diitribution  be  made  among  all 

Ihe  peraona  named,  they  being '--    '-'  '— 

equal  degree  lo  the  inteatate,"- 
ne,  though  two  other  papen 


the  hand-writing  oT  the  coanset,  containing  a  )ii 


of  J 


■  held 


made  to  the  regialer,  and  tlie  judgea  of  the 
phana'  court  can  interfere  only  in  their  capacity 
of  Jadvea  oT  the  regialer 'a  nourt,  on   an   appeal 
from  (he  renater'a  leDteDce.     Taggarl't  can,  1 
Aahm.  39t. 

174.  The  renter  can  repeal  letlera  leatimenta- 
tj  granted  bj  him,  where  Uie  executor  ii  of  non- 
aane  memory;   bat  perliaps  not  till  ailer  office 

175.  The  deciaion  of  a  regiater'a  court  on  an 
iaaue  dtBuaeit  vtl  mm,  ii  not  conclusive  in  pro- 
ceedings to  obtain  partition  in  the  orphnoa'  court; 
nor  in  ejeetmeat  in  a  court  of  law.  Laeii  v.  Prait, 
2  Whart.  gl.     AnilA  r.  Boiuail,  6  Rawle,  80. 

176.  The  regiater'a  court  haa  no  power  to  settle 
ad miniatratora'^ account* ;  Iti  aothorilj  extend*  no 
further  than  to  deciaiona  on  caviau  aa  to  the  *a- 
Ldilj  of  willa,  and  controTerawa  reapocling  the 
right  of  apaitj  to  letter*  of  admin iatration.  Cbm- 
swnvHuJik  T.  Brady,  3  S.  A.  R.  310. 

177.  A  depoiition  taken  in  the  register'*  court, 
an  the  heannf  of  any  canae  litigated  there,  but 
not  decided,  i*  not  eridence  on  the  trial  of  an 
iaaue  between  the  aame  poitiea  directed  by  that 
court,  unleaa  it  be  prored  that  the  deponent  ia 
dead,  oat  of  the  (tale,  or  unable  lo  attend,  Dit- 
triih  y.  Dietrich,  1  Pennayl.  306. 

.  I7S.  Letter!  of  adnriniatratian  with  the  will  an- 
neied  can  be  granted  only  by  the  renter  of  the 
'n  wbicB  the  will  wa»  proved  and  letler* 


teatamentary  graated.  EyMter'i 
179.  Where  a  fund,  belo      * 
into  the  orphan*'  court  for 
taken  the  benefit  of  the  inaolvent  lawa. 


>,]3e. 


it ;  and  that 


assuneea  might  be  appointed  to  receive 

at  irno  aaaigneea  were  appointed  within 

time,  the  flind  should  be  paid  to  A.  Ftatk- 


er  *  appeal,  1  Penniyl 

ISO.  The  orphana'^ court  had  not,  in  1S31,  jurii- 
diction  of  an  adveraarr  claim  against  the  estate  of 
s  solvent  decedent,  thaugl^  the  alleged  credkora 
were  hi*  children,  MaU'$  tfpeal,  1  Whart.  7. 
Nor  ha*  that  oourt  juriadictJan  at  waste.  Crov 
^'t^fft^,  ^TFatli,  296,    Jfor^wei  to  decide 


power  of  Ihe  c 


256. 

181.  It  baa  power,  under  atatute  of  March 
aOth,  183Q,  to   compel   a  aetllement   of  account* 

SB  leBlamentarj  trustee.  Wimmer''  appeal,  1 
hart.  96.  But  where  auch  tiuatee  bad  been  dia- 
charged  from  the  truat  by  the  court  of  common 
pleas,  under  statute  of  April  14lh,  m28,  and  a  new 
trustee  bad  been  appointed,  it  was  held  that  the 
old  trustee  could  not  be  compelled  to  settle  an  ac- 
count in  the  orphans'  court,  ti. 

under  that  atatute,  the  facia  aet  forth  in  the  peti- 
tion must  show  that  the  court  has  jurisdiction  of 
of  compliunt,  and  that  it  it  within  Ihe 
"■"  — irl  to  Brant  Qie  relief,  which  ia 
■uuKui,  111  miuiiici  and  form  prayed  for.  Per  Ken- 
nei5',  J.  Cohat'i  appaal,  S  Wall*,  177. 

183.  Jn  ■  suit  lor  the  purchase  money  of  land 
sold,  under  an  order  of  the  arphan*'  coart,  for  pay- 
ment of  debts,  where  there  hu  been  a  cooormalioa 
of  the  sale,  the  defendant  cannot  contest  the  pro- 
ceedings of  that  court.  Richler  v.  FUxnmvtmu,  4 
WsIU,  2J1.     SetalMo*  Rawle,  174.     3  Walls,  79. 

134.  A  decree  of  that  court,  confirming  the  set- 
tlement of  an  administration 

upon  by  the  court,  ^vp  v 
267.  See  M-Pktrtort  v.  Bta 
IBS.  The  remedy  of  a  par 
cree  it  by  appeal ;  and  perha 
might,  in  a  proper  case,  gran 
Uon  for  a  review.  Tkompmi 
164.  Per  Sergeant,  J.  See 
ghan,  2  Walts,  261.  XIa 
Ktalth,  I  Rawle,  3S7. 

186.  A  decree  upon  the  *el 

of  one  who  had  been  appointed  executor  ofa  tup- 
posed  will  which  waa  afterwards  decided  not  to 
be  a  will,  and  thereupon  auch  executor  was  tp- 
poinled  admin iatrator,  was  held  la  be  conclusive, 
in  an  action  against  him  to  recover  a  distributive 
*har«.    .VfojiJanv.  CuJdu,  17  9.  &,R.  336. 

187.  But  in  an  action  againtt  an  execnlor  to  re- 
cover a  legacy,  upon  a  plea  of  release,  a  replication 
per  frauMTK,  and  a  rejoinder  that  the  release  wa* 
produced  in  the  orphans'  court,  and  allowed  there 
aa  a  ba^to  the  plaintiff'a  exceptions  lo  the  defend- 
ant's adminislraUon  account,  it  was  held  that  the 
decree  of  that  conrt  wa*  not  conclusive,  as  the 
point  was  only  incidentally  decided  by  it.  BiitH- 
nun  V.  DuaOan,  4  Watts,  183. 

188.  The  regular  conflrmalion  of  an  adminis- 
trator's account,  ahowing  a  deflciency  of  assets  for 
payment  of  the  deceased^s  debts,  is  a  Bnal  settle- 
ment, within  the  meaning  of  the  statate  of  April 
Isl,  1811,  and  authorizes  the  orphans'  i 


lake  an  order  of  sale  of  the  real  estate  for  pay- 
ment of  those  debts.  Rhoad't  appeal,  3  Kawle, 
439.    Until  a  final  settlement  of  the  administra- 


'j; 


189.  In  settling  on  administration  account,  Ihi 
mrt  is  not  bound  by  technical  rules  of  evidence 


dsrye^ 
3  fact, 


of  chancery,  it  may 


decide  on  it   or  I 


190.  The  original  and  all  the  supplemental?  ac- 
counts at  an  executor  constitute  parts  of  one 
whole;  and.  It  is  not  necessary,  though  it  may 
sometimes  be  expedient,  to  file  exceptions  to  the 
ifltrent  accounts,  the   whole    being  open  till  Ihe 
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amint  the  wtHifr  ofthe  eacjepffibM  tiMii  filed  to 
Uie  preceding  eeeonnls.  ib. 

191.  That  GOQit  has  full  power  to  settle  a  guar- 
dian's aoooont,  and  to  eompel  payment  of  the  bal- 
ance thereof,  if  any,  in  his  hands  when  the  ward 
arrives  at  foU  age,  by  attachment  or  sequestration 
of  the  goods  or  hinds  of  the  guardian.  Bowman. 
Y.  H^TTf  1  Pennsyl.  882l  And  if  the  guardian  die 
before  settling  his  account,  the  court  may  cite  and 
compel  his  representatives  to  settle  it,  and  eompel 
them,  in  the  same  manner,  to  pay  over  tlie  bal- 
ance, ib. 

192.  The  court  has  power  also  to  correct  a 
guardian's  account,  on  petition  in  nature  of  a  bill 
of  review,  after  confirmation,  for  errors  apparent 
on  the  free  ofthe  account,  or  new  matter  discov- 
ered since,  although  five  years  have  elapsed  since 
the  confirmation,  and  the  guardian  had  died  in  the 
mean  time.    Briggs'g  aweal,  5  Watts,  91. 

193.  In  Maryland^  eitner  party  concerned  in 
the  question  whether  a  will  shall  be  admitted  to 
probate,  has  a  right,  at  any  stage  of  a  case  in  the 
orphans'  court,  Mfore  a  final  oecisioni  to  have  an 
issue  sent  to  a  court  of  law  for  a  trial.  BarroU  v. 
Rtading,  5  Har.  &,  J.  175. 

194.  The  orphans'  court  of  one  county  has  no 
authority  to  grant  administration  on  the  estate  of 
one  who  resided  and  died  in  another  county.  Ra- 
horg  V.  Hammond,  2  Har.  &,  Gill,  42.  Ittf  powers 
are  derived  chiefly  from  statutory  provisions;  it  is 
a  court  of  limited  jurisdiction,  and  can  exercise  no 
authority  which  is  not  expressly  given  by  law. 
Brodess  V.  Thampson,  2  Har.  Sl  Gill,  120. 

195.  This  court  has  authority,  on  application 
for  that  purpose,  to  revoke  letters  of  aoministrap 
tion  improvideiitly  issued.    2  Har.  Sl  Gill,  42. 

196.  It  has  authority  to  pass  claims  against  the 
estates  of  deceased  persons ;  and  accounts  settled 
by  it  are  prima  facie  evidence  in  all  suits  concern- 
ing the  matters  therein  contained.  Otoeng  v.  Col- 
Unson,  3  Gill  &  Johns.  25. 

197.  The  court  of  the  county  where  letters  of 
administration  are  granted  have  authority,  by 
statnfd  of  1796,  to  appoint  a  guardian  to  the  mfant 
children  of  an  intestate,  in  all  cases.  Kraft  v. 
Wickey,  4  GiU  &  Johns.  332. 

198.  The  discretion  of  the  court,  as  to  the  allow- 
ance of  commissions  to  an  administratcHr,  js  a  lim- 
ited one.     Gwynn  v.  Dor$ty^  4  Gill  d&  Johns. 

199.  It  is  its  duty,  generally,  t6  allow  as  com- 
missions a  per  centage  upon  the  inventory  of 
the  estate  —  upon  all  the  assets  accountea  for. 
JfPheraon  V/  Israd,  5  Gill  &,  Johns.  60.  The 
statute  of  1798,  providing  that  not  less  than  5  per 
cent,  shall  be  allowed  as  commissions,  applies  only 
where  there  has  been  a  full  administration  by  the 
first  executor  or  administrator,  ib, 

200.  Under  the  statutes  of  1820  and  1798,  taken 
together,  in  cases  of  partial  administration,  where 
there  is  a  further  administrator  to  be  paid  for  ser- 
vices, the  court  may  allow  Mich  compensation  to 
the  first  as  his  services  actually  merit,  ib.  See  1 
Har.  &  J.  232.  , 

201.  It  can  make  an  administrator  account  for 
interest  on  money  belonging  to  the  estate,  which 
he  has  applied  to  his  own  Use,  or  neglected  to  pay 
over  or  distribute.    4  Gill  A  Johns.  453. 

202.  Where  a  surety  in  an  administration  bond 
obtains  th^  intestate's  goods  under  a  decree  ofthe 
orphans'  court,  where  counter  security  has  been 
ordered  and  not  given,  such  surety  aoquires  a 
right  in  the  goods  for  the  purpose  of  paying  the 
deceased's  debto,  and  for  distribution.  Such  order 
divesta  or  extinguishes  the  right  of  the  adminis- 
trator derived  irom  the  administration ;  and  the 
covt  has  no  jurisdiction  to  decree  that  the  goods 
ahall,  Ob  any  terms,  be  delivered  to  the  adiitei- 


MtfHHMTy   M    MM.       AwCf  T*     MWSJIy   v 
J.  67. 

203.  The  court  has  no  authority  to  allow  to  a 
ffuardian  for  the  maintenance,  &c.,  of  his  wards 
during  any  time  previous  to  his  appointment. 
Speditn  v.  SCoCs,  3  Har.  Sl  J.  251. 

204.  An  executor's  having  settled  an  aceonni 
of  his  administration  in  the  orphans'  court,  and 
being  charged  there  with  the  appraised  value  of 
the  estate,  according  to  the  inventory,  is  not  con- 
clusive evidence  that  he  had  fully  administered, 
and  that  the  eflbote  of  the  deceased  thereby  became 
his.    Haelett  v.  Gtoin,  7  Har.  dk  J.  17. 

205.  Accounte  settled  in  that  court  are  primm 
facie  evidence  of  the  situation  ai  the  personal 
property  of  the  deceased,  in  all  controverts  b^ 
tween  executors,  dbc.,  and  the  representatives  of 
the  deceased ;  and  in  actions  by  creditors  against 
his  heirs  or  devisees  ;  and  to  warrant  a  sale  ofthe 
real  estate  by  a  decree  of  chancery.  But  such 
accounta  are  not  evidence,  at  all,  of  overpaymenta 
by  executors,  &e.,  nor  that  the  claims^  stated  in 
them  were  debte  justly  doe  by  the  deceased,  and 
chargeable  on  his  reu  estate.  GiH  v.  Codkev,  7 
Har.  &  J.  134. 

206.  The  orphans'  oonrt,  in  JVsie  Jertey,  is  not 
a  court  of  common  law,  but  partakes  of  the  powers 
of  a  chancery  and  prer<mtive  iurisdiction,  insiitu- 
ted  to  remedy  and  supply  the  defecta  in  the  poweis 
ofthe  prerogative  court  as  to  the  aecountahtlity 
of  guardians,  executors,  &c.  Wood  v.  Tallman, 
Coxe,  153.    Per  Kinsey,  C.  J. 

207.  The  statute  of  December,  1784,  conferring 
the  powers  of  this  court,  did  not  diminish  the  ju- 
risdiction of  the  ordinary.  An  appeal  lies  from 
it  to  the  governor  (who,  by  the  constitution,  is 
ordinary,  or  surrogate  general)  on  malters  of  fact, 
and  to  the  supreme  court  on  matters  of  law.  t§. 

208.  A  decree  of  the  court  is  presumed  to  be 
legal  until  the  contrary  is  shown.  StaU  v.  Mmy^ 
hmo,  4  Halst.  70. 

209.  Ita  jurisdiction  is  not  confined  to  orphans, 
nor  to  minors.  Wood  v.  TaUman,  Coxe,  153. 
Nor  are  the  powers  given  to  it  by  the  statute  such 
as  the  constitution  does  not  warrant,  ih, 

210.  A  debt  due  by  an  executor  to  his  testator 
is  so  far  asseta  as  to  oe  within  the  jurisdiction  of 
this  court.  And  it  may  issue  a  citation  for  an 
account,  at  well  against  surviving  executors,  as 
against  the  executor  of  a  deceased  coexecu- 
tor.  ib. 

211.  But  citations  by  an  executor  affainst  co- 
executors  must  be  on  cause  shown.  IauOow  v. 
LudloWf  1  South.  189.  And  when  the  account  is 
filed,  it  must  be  several,  and  not  joint,  and  must 
be  examined  by  the  court,  and  noi  be  referred  to 
auditors,  ib, 

212.  The  decree,  in  such  case,  must  be  that  the 
executor  give  security  for  the  faithful  adminis- 
tration of  the  estate,  so  far  as  it  has  eome  to  his 
hands,  ib. 

213.  A  settlement  and  quieius  before  this  court 
are  not  conclusive  as  to  the  eorrectness  of  ad- 
ministrators* aocounta.  Livingston  v.  Cmnbe, 
Coxe,  42. 

214.  A  bond  given  to  the  governor,  in  his 
oflictal  capacity  as  ordinary,  may  be  sued  in  the 
name  of  his  successor,  ib, 

215.  A  decree,  on  a  final  settlement  of  an  ad- 
ministrator's aocounta,  that  the  surrogate  strike 
a  dividend  of  the  estate  among  i&  creditors 
named  in  the  account,  will  not  be  set  aside  be- 
cause a  dividend  has  not  been  stnmk.  SuUe  v« 
Mayb^y  4  Habt.  70. 

Sll6.  'Though  «n  itam  of  a  fjeneral  acoonnt,  re- 
stated by  auditors,  on  the  citation  of  a  third  party, 
be  stated  to  be  due  firom  one  exec Q tor  to  anotoer, 
and  be  om4^mU  hy^tmmuutfihiBumat  •  j«4r 
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tfwnt  tft  deeree  in  ftvor  of  one  exeentiiP  agtlftit 
tbe  other.     C/orA  ▼.  aorJfc,  1  Pea.  112. 

917.  A  division  of  land  among  heirs,  confirmed 
Vf  this  eonrt,  was  set  aside  hy  the  supreme  court, 
becaoae  some  of  the  lands  which  were  divi^d  did 
not  belong  to  the  deceased.  And  a  cflrttorart  to 
bring  up  the  division  was  allowed  after  three 
months  from  the  time  it  was  so  confirmed.  StaU 
▼.  JudgeM,  2  South.  564.    Bee  Gkrtiorari,  175. 

518.  This  court  has  no  authority,  on  an  appli- 
cation for  an  order  of  sale  of  real  estate  for  pay- 
ment of  the  deceased's  debts,  to  hold  plea  of  title  ; 
and  legal  conveyances  previously  made  cannot  be 
disturbed  by  an  order  for  sale,  nor  by  a  sale  under 
tlie  order.    Uddd  v.  JlfVUkar,  6  Halst.  44. 

51 9.  A  decree  of  the  court  for  sale  of  real  estate 
for  payment  of  debts  is  erroneous,  if  it  be  made 
without  evidence  that  the  personal  property  is  in- 
sufficient for  that  purpose,  or  that  such  part  there- 
of as  came  into  the  aamioutrator*s  hands  had  been 
applied  for  that  purpose.  Taylifr  v.  Hanfordf  6 
Halst.  341.  Or  if  tne  order  to  show  cause  why 
the  real  estate  should  not  be  sold,  relate  to  a 
single  debt,  and  not  the  debts  generally  of  the 
deceased,  io. 

220.  The  court  may  make  a  second  order  of 
sale,  where  the  part  directed,  by  the  first  order,  to 
be  sold,  is  insufficient  to  pay  the  debts.  lAdda  v. 
Jirridfcar,  6  Halst.  44. 

221.  If  the  personal  property  is  insufficient  to 
pay  the  debts,  and  the  administrator,  ^oimi  fide^ 
and  under  proper  circumstances,  advances  money 
to  pay  them,  tne  court  may  order  a  sale  of  real 
estate  to  reimburse  him.  ib. 

^S2.  Since  the  statute  of  December  12th,  1825, 
a  sale  under  an  order  of  the  court,  obtained  within 
a  year  i^Eter  the  deceased's  death,  will  vest  in  the 
purchaser  such  an  estate  as  the  deceased  died  en- 
titled to  or  seized  of,  though  there  may  have  been 
an  alienation  or  encumbrance  made  or  attempted 
by  the  heir  or  devisee.  But  prior  to  that  statute, 
a  sale  and  conveyance  under  such  order  vested 
in  the  purchaser  such  estate  only  as  the  heir  or 
devisee  had  in  the  lands  at  the  time  of  the  making 
of  the  order  of  sale.    Den  v.  Harnf,  6  Halst.  1. 

923.  The  jurisdiction  of  the  court  upon  a  caveat 
extends  to  toe  will  as  a  will  of  personal,  and  not 
of  real  estate.  Notwithstanding  a  decree  of  the 
orphans*  court  for  or  against  a  will,  its  existence 
and  validity,  as  a  will  of  real  estate,  are  open  Ibr 
trial  in  an  action  of  ejectment.  Den  t.  «ayref ,  1 
Green,  153.  S.  P.  Massey  v.  Maesey,  4  nar.  & 
J.  141.  Miter f  in  Massachusetts.  DttbUn  v.  Chad- 
haum,  16  Mass.  441. 

224.  The  order  of  the  court,  directing  commis- 
sioners to  execute  good  and  sufficient  conveyances 
to  the  purchaser,  must  be  strictly  followed. 
Therefore,  where  the  order  was  that  the  deed  be 
made  to  the  purchaser,  who  was  A,  a  deed  made 
iBb  A  and  B  was  declared  void.  Den  t.  Lambert^ 
1  Green,  182. 

225.  The  orphans'  court  cannot  appoint  com- 
missioners to  divide  lands,  held  in  common  bv  an 
ancestor  with  another  tenant,  between  his  neirs 
and  such  other  tenant.  Stale  v.  ParAcr ,4  Halst.  242. 

226.  Nor  give  the  guardianship  of  a  ward's  per- 
son to  one,  and  of  his  estate  to  another ;  nor  revoke 
letters  of  guardianship  as  to  the  person  and  leave 
them  in  force  as  to  his  estate.  Tenbrook  v. 
Jtf'CoIm,  7  Halst  97. 

^Snf.  It  is  erroneous  to  decree  accounts  of  exec- 
utors to  be  opened  because  the  court  is  '<  satisfied 
there  was  an  apparent  mistake,"  when  the  whole 
evidence  consists  of  written  documents',  upon  the 
ikce  of  which  there  is  no  aiiatak«.  JoknMom  v. 
i;idk«,7  Halst.  316. 

228.  The  court,  before  ordering  the  sale  of  i^^| 
mltiiiM^  mnii  aacertain  that  th«  yapwaHy^  tl^. 


cune  into  the  adMAbislrator's  hands,  has  been  ap- 
plied in  the  course  of  administration  ;  and  also 
ascertain  and  deoide  whether  a  sale  of  aJl  the  real 
estate  be  necessary,  or  whether  a  sale  of  part  will 
be  sufficient,  and  what  part  ought,  in  sound  dis- 
cretion, to  be  sold.  State  v.  Ctnuner,  4  Halst.  338. 
SS9.  The  surrogate's  court,  in  Jfew  York,  is 
entirely  a  creature  of  statute;  and  in  pleading  its 
decree,  it  must  be  shown  affirmatively  that  the 
surrogate  had  power  to  make  the  decree ;  that  the 
Acts,  upon  which  he  acted,  gave  him  jurisdiction 
of  the  subject  matter  and  of  the  persons  t>efbre 
him.    Daktn  v.  Hud»oH,  6  Cow.  221. 

230.  A  surrogate  who  grants  administration, 
and  no  other,  has  jurisdictK>n  to  deeree  distribu- 
tion, ib,  Seyimmr  v.  Seymour ^  4  Johns.  Ch.  409. 
See  also  Foster  v.  Wither,  1  Paige,  687.  And  his 
jurisdiction  is  concurrent  with  that  of  chancery  to 
compel  administrators  to  account  and  make  dis- 
tribution    4  Johns.  Ch.  409. 

231.  A  petition  for  sale  of  r^al  estate,  presented 
by  an  executor  or  administrator,  with  an  accom- 
panying account  of  the  personalty  and  debts  of 
the  deceased,  is  sufficient  to  confer  jurisdiction  on 
the  surrogate  in  a  proceeding  respecting  the  sale 
of  real  estate  for  the  payment  of  debts.  And  one 
of  several  administrators  may  apply  for  an  order 
of  sale  for  this  purpose.  Jackwn  v.  Robinson^  4 
Wend.  436.    Jackson  v.  irwin,    10  Wend.  441. 

.Jaekson  v.  Crawforis,  12  Wend.  533. 

232.  Where  a  new  county,  made  afler  the  death 
of  A,  included  the  town  or  which  he  was  an  in 
habitant,  it  was  held  that  administration  of  his 
estate  should  be  granted  by  the  surrogate  of  the 
old  county.  Bugbte  v.  Siarroffate  of  Yates,  2 
Cow.  471. 

233.  A  surrogate  has  no  authority  to  appoint  or 
allow  a  guardian  for  an  infant  over  14  years  of 
age,  until  the  infant  chooses  a  guardian ;  and  an 
appointment  without  such  choioe  is  void  for  want 
of  jurisdiction.    Sherman  v.  BaUou,  8  Cow.  304. 

x34.  Debt  lies  on  a  surrogate's  decree  against 
an  executor  to  pay  a  pecuniary  legacy.  Dubois  v. 
DmboiSf  6  Cow.  494.  Such  decree  changes  the 
character  of  the  claim,  and  makes  if  a  per8<mal 
claim  on  the  executor,  and  is  in  itself  evidence 
that  there  was  a  will,  and  that  the  defendant  was 
executor,  so  that  the  plaintiff  need  not  prove 
these  facts  on  the  trial,  tb, 

235.  As  the  declaration  may  charge  the  execu- 
tor in  his  own  right,  he  cannot  require  security  to 
refund,  in  case,  dec,  and  he  may  set  off  a  demand 
in  his  own  right  against  the  plaintiff,  ib. 

236.  The  surrogate  has  no  authority,  as  agent 
for  the  party,  to  receive  money  which  he  has  de- 
creed that  another  shall  pay  to  the  party ;  there- 
fore payment  to  the  surrogate  will  not  satisfy  the 
decree,  but  an  action  will  still  lie  upon  it.  ib. 

297.  The  title  to  real  estate,  sold  under  a  surro- 

Ste's  Older  for  payment  of  debts,  cannot  be  do- 
ited by  irregularities  or  errors  in  his  proceedings, 
in  any  way  except  bv  appeal.  In  a  collateral 
action,  such  irreffulajrities,  ^c,  cannot  be  shown. 
Jaekson  v.  Cravfords,  12  Wend.  533.  Jackson  v. 
Robinson,  4  Wend.  436,  Nor  is  evidence  admis- 
sible, in  order  to  defeat  such  title,  of  the  adminis- 
trator's abuse  of  power.  Jaekson  v.  hwin,  10 
Wend.  441.     Woodrufy,  Cook,  2  Edw.  Ch.  259. 

238.  But  where  it  appears  that  the  papers  and 
records  of  the  surrogate,  at  the  time  when  his 
proceedings  were  had,  were  not  properly  kept, 
and  the  presumption  is,  that  the  papers  of  his 
office  a^  lost,  parol  evidence  may  be  given  of  the 
regularity  of  his  proceedings.  Jaekson  v.  Crois- 
jords,  12  Wend.  533. 

239.  A  sale  of  an  intestate^s  real  estate,  under  |t 
surrogate's  order,  is  void,  unless  an  order  of  oon- 
finM^on  u  obtained  liefofo  the  conveyance  la 
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ixiada  to  the  j^wilMter.    The  y»h«cr*B  leiMdj 

is  by  application  to  ehaasery  for  a  confirmation. 
Rea  V.  M  EackrQH,  13  Wend.  4^5.  See  3  Paig«, 
305,  Ilemiup's  eoM. 

240.  It  ia  a  sufficient  cause,  prima  faeU,  to  re- 
ject an  application  for  sale  of  tne  real  estate  of  a 
deceased  person,  that  svoh  application  is  not  made 
within  14  years  afler  administration  granted.  But 
if  the  application  be  erroneously  granted  by  the 
surrogate,  the  error  can  be  corrected  only  on  ap- 
peal.   Jaekean  ▼.  Robinson,  4  Wend.  436. 

241.  Under  the  statAte  of  1801,  sales  upon  sur- 
rogates' orders  might  be  either  public  or  private, 
at  the  discretion  of  the  administrator,  Aq.  And 
an  administrator's  deed,  made  after  the  statute  of 
1813,  which  requires  such  sales  to  be  at  public 
^ndue,  and  on  notice,  if  it  be  made  br  virtue  of  an 
Arder  granted  under  the  statute  of  1801,  m  valid, 
4though  the  land  was  sold  at  privato  sale,  and  with- 
out notice.    Jackson  v.  Inein,  10  Wend.  441. 

242.  An  order  aulkorizing  a  lease  of  real  estate 
u  not  a  revocation  of  a  previous  order  authorizing 
t  sale  of  it.  ib. 

243.  It  is  not  a  valid  objection  to  a  surrogate's 
order  of  sale,  that  he  directs  a  village  plot  to  be 
a^ld,  without  directing  that  it  be  sold  in  lots  or 
l^rcels.  Under  such  order,  the  administrator  may 
tmd  should  sell  by  parcels,  ib. 

SM4.  To  give  validity  to  a  deed  of  land  sold  un- 
der a  surrogate's  order,  it  must  appear  affirma- 
tively that  an  accmmt  of  the  deceased's  personal 
propeiiv  was  presented  to  him.  It  is  not  suffi- 
cient that  the  order  of  sale  recites  the  present- 
ment of  such  account,  and  the  surrogate's  adjadi- 
cation  thereon,  even  though  be  testifies  that  he 
has  no  doubt  that  all  the  recited  proceedings  were 
actaally  had.     Ford  v.  WaUwortk,  16  Wend.  449. 

245.  A  surrogate  may  issue  an  attachment  to  a 
county  where  or  is  not  surrogate,  and  it  may  be 
executed  there,  against  an  administrator,  for  not 
accounting.    Pet^e  v.  Pelkamj  14  Wend.  48. 

246.  In  JfiiauachtueUs,  the  county  courts  of 
probate  were  not  established  by  avj  statute  before 
that  of  1783,  e.  46.  Before  the  revelation,  the 
judges  of  probate  were  considered  as  surrogates 
of  tne  governor  and  council,  who  derived  from  the 
royal  charter  the  authority  to  prove  wiDs  and  to 

Sant  administrataons.  Per  Parsons,  C.  J.  2  Mass. 
4.  By  that  statute  probate  courts  were  estab- 
Ttshed  with  the  poiwers  and  jurisdiction  given  by 
the  laws  of  the  state.  The  appellate  jurisdiction 
is  vested  in  the  supceme  court,  to  which  was  also 
given  original  jurisdiction  in  all  cases  in  whioh 
the  judge  of  probate  was  interested,  ib. 

247.  Withm  the  meaning  of  the  statute  of  1817, 
c.  190,  I  5,  which  provides  that  **  whenever  any 
judge  or  probate  shall  be  interested  in  the  estate 
of  any  person  deceased,  within  the  county  of  such 
judge,  such  estate  shaU  be  settled  in  the  probate 
court  of  the  most  ancient  next  adjoining  oounty," 
if  the  judge  have  a  demand  against  the  estate  of  a 
person  deceased,  he  is  **  interested  in  the  estate," 
and  has  no  jurisdiction  over  it.  CoUWs  ease,  5 
Pick.  483.    21  Pick.  101. 

248  But  if  the  judge  act  as  a^nt  of  a  person 
interested  in  an  estate  within  his  jurisdiction,  in  a 
matter  that  may  relate  to  an^  decree  passed  by 
him,  be  does  nut  thereby  acquire  such  an  interest 
as  ousts  his  jurisdiction.    5  rick.  483. 

249.  The  authority  to  grant  administration  upon 
the  estate  of  deceased  persons,  who  were^  at  the 
tinw  of  their  death,  inhabitants  of  the  state,  is 
Vflsted  exclusively  in  the  judge  of  the  county  in 
which  such  persons  dwelt  at  the  time  of  their 
death ;  and  the  acts  of  any  other  judge,  concerning 
imeh  estates,  are  void.  CuUs  v.  HasistHS,  9  Mass. 
543.  Holyoke  v.  Hashins,  5  Pick.  20.  Harvard 
VoUege  ▼.  CUife^  5  Piqk.  372. 


250«  A»vhef«apeittotiii0»c9MjMs 
in  the  county  of  Suffolk,  removed  into  another 
county,  on  his  father's  death,  and  resided  Ibere 
ever  afterwards,  being  under  the  ffuardianaliip  of 
one  whb  lived  in  Suffi>ik,  and  aaministration  oa 
his  estate  was  granted  by  the  judge  of  SufiTolk 
county.    5  Pick.  20.    9  Mass.  543. 

251.  But  where  6,  having  resided  many  yean 
in  the  county  of  Middlesex,  purchased  and  fas» 
nished  a  house  in  the  county  of  Suffiilk,  and  after- 
wards he  and  his  family  resided,  during  the  sub»> 
mer  sesson,  in  Middlesex,  where  he  paid  his  taxes, 
and  in  SuiFolk  during  the  winter  season,  and  died 
while  so  residing  in  Suffolk,  it  was  held  that  lie 
was  an  inhabitant  of  Middlesex,  and  that  the  judge 
of  that  county  rightfully  took  the  probate  of  his 
will.     Harvard  CoUege  v.  Gore.  5  Pick.  370. 

S^2.  It  ouffht  to  appear  on  the  hc»  of  a  decree 
of  a  judge  <n  probate,  that  he  was  exercising  his 
power  in  a  case  to  which  it  extended.  Per  Par- 
sons, G.  J.  4  Mass.  121.  And  whenever  he  errs, 
by  assuming  a  jurisdiction  that  does  not  belong 
to  him,  his  sets  are  void.  Surnntr  v.  Parker,  7 
Mass.  83.     WaUs  v.  WiUard^  2  Mass.  1:^. 

2^.  Thus  an  original  grant  of  administration  m 
void,  if  made  wore  than  20  years  aller  the  de- 
ceased's death.     WaUs  v.  WiUard,  2  Mass.  190. 

254.  So  of  a  settlement  of  the  reversion  of  lands, 
assigned  as  dower,  upon  one  of  the  heirs,  to  the 
exefiiBion  of  the  others,  durin?  the  life  of  the  tra- 
ant  in  dower.    Sumner  v.  PaAer^  7  Mass.  79. 

255.  So  of  a  settlement,  on  one  or  more,  to  the 
exclusion  of  the  others,  of  the  next  of  kin,  of  landa 
assigned  for  dower,  aAer  the  expiration  of  the 
widow's  terra.    Hunt  v.  Haogood,  4  Mass.  117. 

256.  So  if  a  judge  of  probate  cause  partition  ei 
lands  to  be  made  among  heirs,  without  giving  no- 
tice to  all  parties  concerned,  or  complying  with 
the  statute  requisitions,  any  party  aggrieved,  who 
had  not  an  opportunity  to  appeal,  or  who  has  not 
assented  to  his  proceedings,  may  consider  the  par- 
tition void.  Smiik  v.  RUe,  11  Mass.  507.  Procter 
V.  JfeiohaU,  17  Mass.  91. 

257.  So  of  the  appointment  of  a  guardian  to  oas 
represented  to  be  non  compos  mentis,  without  giv>"g 
him  previous  notice  and  an  opportunity  to  be  hearo. 
Chase  v.  Hathaway,  14  Mass.  222.  Shmmtoay  v. 
Shumteau,  2  Verm.  339.  Smith  ▼.  BwrUngams,  4 
Mason,  121. 

258.  And  of  the  appoiutment  of  a  guardian  of  a 
person,  as  an  idiot,  lunatic,  &c.,  where  the  select 
men  of  the  town  where  he  dwells  have  not  r»> 
turned,  distinctly  and  expready,  upon  an  inqur- 
sition,  that  such  person  is  an  idiot,  or  lunatic,  oc 
H.  V.  S.  4  N.  Hamp.  60. 

259.  When  the  question  before  a  judge  of  pn^ 
bate  is  only  as  to  the  manner  of  exercising  his 
jurisdiotioQ,  if  he  err,  the  error  is  to  be  correcled 
by  appeal.  His  decree  stands,  until  reversed  by 
the  appelUUe  court.  Wales  v.  WiOard,  2  Blass. 
124.  125.     Sumner  v.  Parker,  7  Mass.  83. 

260.  A  decree,  allowing  to  a  widow  a  distribu- 
tive share  of  her  hosbanas  estate,  cannot  be  quea* 
tioned  collaterally,  as  to  the  legal  amount  allow- 
able, in  a  suit  on  the  probate  bond.  Judge,  4<>  ▼• 
RobHns,  5  N.  Hamp.  246.  S.  P.  LUehfiM  v.  Cud- 
worth,  15  Pick.  30. 

261.  The  rules  of  evidence  and  of  properU, 
which  bind  courts  of  common  law,  bind  also  the 
pr<^te  court,  unless  a  statute  prescribes  diftrrot 
rules.    Evdeth  v.  Couehf  15  Mass.  307. 

262.  This  court  has  equity  powers  in  many 
cases.  Such  power  was  exprewiy  givan  by  sta^ 
ute  1788,  c.  51,  which  declares  tlwt,  in  certain 
cases,  administrators,  &e.,  shall  hold  real  estate  m 
trust,  and  that  the  execution  of  the  trust  may  he 
enforced  by  this  court  Hameotk  v,  Jftaot,  S 
Pick.  29 
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t68.  Wlim  a  eHum  prcientcd  to  Hiis  aonft  feats 
«poB  a  deed,  it  ia  ^aterminable  only  by  a  eoart  of 
•omiDon  law,  and  the  probate  ooort  haa  no  joria- 
4k$tion.    ProcUrr  t.  AtkyHM,  1  Maaa.  221. 

264.  Though  a  probate  court  is  not  technically 

•  coart  of  record,  yet  it  ahonld  keep  a  reoord  of  all 
ita  orders  and  decreea,  and  should  record  or  file  all 
orders  of  notice  and  the  return  upon  them ;  and 
where  pievioua  notice  haa  been  given,  that  fact 
ahould  be  recited  in  the  decree.  ClUue  v^  HaikO' 
tmh  14  Maaa.  222. 

265.  A  lioenae  to  an  administrator  to  aell  teal 
•state  for  payment  of  debts  cannot  leffally  be 
granted  without  prerioua  notice  to  the  lieirs  to 
•how  cause  why  it  should  not  be  granted ;  and  a 
sale  under  a  license  granted  without  such  notice 
eonveys  no  title  to  the  purchaser.  French  v.  Hoyi, 

•  N.  Hamp.  370.  And  thia  rule  holds,  though  the 
estate  be  supposed  to  be  insolvent,  and  the  appli- 
eation  for  license  be  made  by  the  mother  of  minor 
heirs  who  have  no  guardians,  ib.    &c6  Day,  211. 

S66.  This  court  has  no  authority  to  reject  the 
•laims  of  a  creditor  to  an  insolvent  eatate,  when 
the  commissioners  have  allowed  it,  and  the  ad- 
ministralor  does  not  object  to  it.  Pmrwons  v.  MtUs^ 
1  Maas.  431.  2  Mass.  80.  Nor  to  examine  the 
nerits  of  a  claim  allowed  by  the  commissioners. 
The  remedy  for  the  party  who  is  dissatisfied,  in 
•Dch  oase,  is  to  prosecute  his  claim  at  the  common 
law,  pursuant  to  statute.  QM  v.  Jtf'JIeeAan,  1 
Mass.  23. 

267.  In  adljiisting  an  administration  jicooont, 
the  court  has  authority  to  require  that  assets,  not 
inventoried  nor  credited  by  the  administrator  or 
executor,  ahall,  nevertheless,  be  accounted  for. 
B9ston  V.  BoyUionf  4  Mass.  3l8. 

968.  And  to  correct  any  errors  in  an  adtmnis* 
tmtion  or  guardianship  account  that  has  been  pre- 
viously paased  upon,  at  any  time  before  a  nnal 
settlement  of  the  estate  or  guardianship.  Steams 
V.  SteamSf  1  Pick.  157.  Suts&n  v.  Bass,  9  Pick. 
97.  But  not  to  revise  an  account  that  has  been 
settled  in  the  supreme  court  of  probate,  unless, 
fl^n  some  new  matter,  a  further  accounting  is 
necessary.    Baylies  v.  bavis,  1  Pick.  206.    See 

9  Pick.  13a 

269.  Where  an  infant's  guardian  is  licensed  to 
sell  his  real  estate,  the  person  appointed  to  make 
Ibe  sale  may  be  required  by  the  probate  court  to 
answer,  on  oath,  interrogatories  concerning  his 
^ings.    Pope  v.  Jackson,  11  Pick.  113. 

270.  The  turisdiction  of  the  court  to  grant  li- 
eense  to  an  administrator  to  sell  real  estate  is  limited 
to  cases  where  he  haa  by  law  a  right  to  sell.  A  li- 
cense to  sell  for  payment  of  debts  barred  by  tha 
statute  of  limitations  is  void.  Thompson  v.  Broten. 
16  MsM.  180.  Heath  v.  WeUs.  5  Pick.  140.  See 
^so  Jfowell  V.  AVM0eU,  8  Oreenl.  220. 

271.  The  judge,  under  statutes  in  force  in  1818, 
vight  allow  to  the  widow  of  an  intesUte  all  the 
personal  property,  if  the  amount  did  not  make  the 
allowance  extravagant,  though  the  charges  of  ad- 
•ifnislration  were,  in  consequence  thereof,  taken 
out  of  the  proceeds  of  the  real  estate.  Braur  v. 
Ihan^  15  Mass.  183.    See  WaMum  v.  Washhum, 

10  Pick.  374. 

As  to  submission  to  arbitration  in  the  probate 
ooart    See  AnBrrRAMBST  and  Award,  59—64. 

872.  On  appeal  from  the  judge  of  probate  to  the 
«ip«rior  court  of  Cennectieut,  that  cottrt  dooides 
on  the  principles  of  law,  but  is  not  authorized  to 
proceed  in  the  settlement  of  the  estete.  Case  v. 
Case,  Kirby,  284. 

373.  An  account  of  expenses  incurred  by  selling 
Innds  bsilonging  to  the  estote  of  an  insolvent  dece- 
dent, and  lymg  in  another  jurisdiction,  must  be  set- 
llid  by  the  court  of  the  jurisdiction  within  which 
the  tends  lie.    ffiiMartf  v.  HmiUsy,  1  Root,  413. 


274.  A  probato  conrt  oamot  legnlly  appoint  any 
person  except  the  administiator,  to  sell  the  intes- 
tote's  lands.  And  if  a  sale  be  made  by  a  stranger, 
ptirsnant  to  a  decree  of  such  eoiirt,  his  account  for 
expenses  and  commissions  cannot  be  allowed. 
Swan  V.  WheeUr,  4  Day,  137. 

275.  A  general  order  of  sale,  by  a  probate  court, 
extends  to  all  the  deceaaod's  property,  known  to 
the  court  si  the  time  of  passing  tne  order,  though 
not  contained  in  the  inventory  on  record.  Bock* 
well  V.  Sheldon,  2  Day,  305. 

276.  A  decree  orwring  a  sale  of  lands,  with  a 
return  of  aalea  and  an  account  giving  credit  for 
the  lands  sold,  furnishes  no  legal  evidence  tliat  an 
inventory  had  been  previou^  made  and  exhib- 
ited.    Goodwin  v.  Shstdan,  1  Day,  312. 

277.  A  judge  of  probate  should  not  reject  an 
inventory  that  contams  property  of  which  the  tiilo 
ia  disputed;  liis  decision  cannot  affect  the  right 
of  trying  the  title  at  conmion  law.  Gold's  ease, 
Kirbv,  100. 

'27o-  Though  a  oourt  of  nrobate  lupit  the  time 
within  which  a  creditor  soall  exhioit  his  claim 
,  a^nst  an  intestote's  estate,  yet  if  the  debt  be  so 
situated  that  it  cannot  be  ascertained  within  that 
time,  such  limitation  is  not  conclusive.  Backus 
V.  aeaodandy  Kirby,  30. 

279.  The  court  may  extead  the  time  of  com- 
missioners on  an  insolvent  estete,  provided  it  does 
not  QBceed  18  months.  Webb  v.  Fiieh^  1  Root, 
177. 

280.  The  power  of  allowing  claims  against  an 
insolvent  estote  belongs  exalusively  to  the  com- 
missioners; and  a  jaage  of  probate  has  no  au- 
thority to  allow  or  disallow,  directly  or  indirectly, 
any  demand  against  -  the  estote.  HoUhkiss  v. 
Beach,  10  Conn.  232.  S.  P.  Pimilay  v.  Hosmer, 
2  Conn.  350. 

281.  Yet  the  judge  of  probate  majr  accept  or 
reject  the  entire  report  of  the  commissioners ;  and 
the  order  or  decree  of  acceptance,  &c.,  is  the  sub- 
ject of  an  appeal  to  the  superior  court.  Peck  v. 
Siurges,  11  Cona.  420. 

2|&.  A  decree  accepting  such  report  where  toe 
commissioners  were  disqualified,  vy  relationship, 
to  act  in  the  premises,  is  the  subject  of  an  appeal- 
for  that  cause  assigned  as  the  reason  of  appeal. 
Pack  v.  Stur^es,  12  Conn.  139. 

W^  The  inventory  of  an  intestate  estote,  part 
of  the  reoord  of  a  probate  court  in  anpther  state,  is 
not  evidence  to  show  that  lands  in  'Connecticut, 
not  comprised  in  such  inventory,  did  not  belong 
to  the  intestate.    Sumner  v.  Chili,  2  Conn.  607. 

284.  It  is  within  the  power  of  the  court,  and  is 
ite  duty,  not  only  to  correct  enors  in  inventories, 
but  to  receive  new  ones,  and  to  settle  executors 
accounta  according  to  equity.  Beach  v.  J{orton^ 
9  Conn.  182.  The  court  may  call  executors  to 
sfloount  for  the  estate  intrusted  to  them.  ib.  And 
haa  authority  to  obtain  poaaession,  by  summary 
process,  of  all  docnmento,  and  to  compel  a  dis- 
covery, ib. 

285.  A  decree,  allowing  an  administrator's  ac- 
count, cannot  be  impeached  in  an  action  on  the 
probate  bond.  The  only  remedy  for  the  party 
aggrieved  is  by  appeal.  Goodneh  v.  Thosi^son, 
4  Day,  215. 

286.  So  a  decree  that  an  intestate's  land  be  sold 
is  conclusive  until  disaffirmed  on  appeal,  or  set 
aaide  in  due  course  of  law;  it  cannot  be  <pe8- 
tioned,  on  the  ground  of  fraud  in  the  adminis- 
trator, in  an  action  of  ejectment  against  the  pur- 
chaser.   Bush  V.  Shddon,  1  Day,  170. 

287.  Where  such  a  decree  had  been  reversed  on 
appeal,  and  a  subsequent  decree  was  made  for  the 
same  purpose,  it  was  held  to  be  no  objection  to  thtt 
last  dearee,  that  the  estate  had  been  sold  under  the 
^rst,  v^d  the  avails  paid  over  to  the  creditors  is 
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satiafactios  off  their  •him     mmUr  w.  0kkkri 
1  Conn.  51. 

288.  The  probate  ooort  has  no  cognizance  of  the 
dIvUioD,  by  exeoatora,  of  real  estete  among  the 
sona  of  a  testator,  under  the  duectiona  of  his  will. 
Strong  V.  Strongs  8  Conn.  406. 

289.  An  order  for  the  sale  of  real  estate  is  void, 
unless  it  show^  on  its  face,  that  the  debts  and 
chatgea  allowed  exceed  the  value  of  the  deceased's 
personal  property.  WattUg  ▼.  Hyde,  9  Conn.  IQk- 
overruling,  it  would  seem,  Brown  v.  Lofuikmi  1 
Conn.  467. 

290.  So  of  an  order  for  the  sale  of  land  to  pay 
legacies  that  are  not  charged  on  the  real  estate. 
9  Conn.  10.  Goodwin  v.  CAi^se,  4  Conn.  163. 
Steift  ▼.  Edson,  5  Conn.  531. 

&1.  To  authorixe  an  order  to  sell  all  the  pron- 
erty  of  a  decedent,  it  must  appear  that  the  estate 
was  duly  represented  insolvent,  that  commission* 
em  were  duly  appointed,  and  that  their  report, 
showing  the  estate  to  be  insolvent,  was  duly  made 
and  accepted.     Gr\fin  y.  PraUf  3  Conn.  513. 

292.  A  general  power  of  sale  for  payment  of 
debts,  given  to  an  administrator,  autnoiizes  him 
to  execute  such  instrument  only  as  is  legallv 
proper  for  the  conveyance  of  the  estate  to  be  sold. 
MtUhell  v.  ffazen,  4  Conn.  496. 

293.  A  court  of  probate  cannot  allow  a  clatin 
against  the  estate  of  a  married  woman,  where 
such  claim  arises  from  a  promise  which  waff  veid 
in  law.     WalToma  t.  Chalker,  7  Conn.  224. 

294.  In  Vermont^  a  court  of  probate  is  of  special 
and  limited  jurisdiction,  derivmg  all  its  authority 
from  statutes ;  and  if  it  appear  on  the  face  of  its 
proceedings  that  it  has  exceeded  its  authority,  its 
orders  and  decrees  aie  void,>and  mav  be  treated  as 
nullities.    Hendriek  v.  Geavdand,  2  Verm.  329. 

295.  A  naked  Ueense  to  an  administrator  to  sell 
real  estate  of  the  intestate  will  not  support  a  title 
derived  from  the  administrator's  sale.  It  must  ap- 
pear, either  from  the  license  or  from  the  probate 
records,  that  such  facts  existed  as  would  warrant 
the  mating  of  the  license.    CU^.  y.  Be^rdsletff 

1  Aik.  168. 

296.  But  a  license  to  a  guardian  of  a  lunatic  to 
sell  real  estate  for  payment  of  his  debts,  is  suffi- 
cient to  protect  the  purchaser,  though  the  record 
does  not  show  by  whom  the  debts  were  eontracted. 
Smith  T.  Bfimhamf  1  Aik.  84. 

297.  The  iiupceme  court  of  judicature  is  the 
supreme  court  of  probate,  to  which  appeals  lie 
from  the  judges  of  probate ;  and  in  such  appeals 
the  supreme  court  proceed  according  to  the  prac- 
tice in  the  court  below,  and  subject  the  appealed 
case  to  the  rules  of  pleading  which  regulate  the 
common  law  proceedings  of  that  court.  Wads- 
worth  V.  FtttseUj  2  Tyler,  127.  See  Smith  t.  Rix, 
9  Verm.  240. 

298.  Where  a  copy  of  the  will  of  a  citizen  of 
another  state,  who  owned  lands,  dec.,  in  this  state, 
is  filed  in  the  probate  office  of  the  district  in  which 
such  lands  lie,  and  his  executor  takes  letters  of 
administration,  with  the  will  annexed,  of  the  tes- 
tator's estate  in  this  state,  the  probate  court  has 
jurisdiction  of  his  administration  account  within 
this  state,  though  proceeding  may  be  pend^ 
Sigainst  the  executor,  respecting  bis  account,  in 
^e  stale  where  the  principal  administration  was 
granted.  Jennison  y.  Hapgood,  2  Aik.  31«  See 
ProhaU  Couri  y.  Matthews,  6  Verm.  269.  7  N. 
Ham  p.  496. 

299.  In  such  case,  all  the  expenditures,  not 
arising  from  the  care  of  the  property  in  this  state, 
must  he  adjusted  in  the  probate  court  in  which 
the  will  was  first  proved .    Hapgood  y.  Jamison^ 

2  Verm.  294. 

300.  An  administration  de  bonis  non,  granted  by 
the  probate  court  of  a  different  district  from  that  in 


whiefe  4h0  fimt  ><miiiisfcBliMi  vm  gnurted,  tal  to 
which  the  town,  in  which  the  deceased  resided.  Jus 
been  annexed  oy  statute,  is  not  void,  but  oolj 
voidable  on  appeal.  CZsgrp  v.  Boardd^y,  1  Vena. 
151. 

301.  The  decree  of  a  probate  court  is  oomslmive 
as  to  all  matters  which  appear  fhMn  the  leooid  «• 
have  been  actually  aiUndicated  upon.  But  claipH 
by  or  against  an  administrator,  which  are  Bot 
brought  under  consideration  in  the  adjoatmeui  off 
his  account,  are  not  concluded.by  the  decree.  Bm 
V.  Smkhf  8  Verm.  365.  This  court  hasjurisdictjpn 
of  questions  of  advancement,  and  to  decide  whether 
the  heir  has  renounced  his  right  to  a  distributive 
share  of  the  ancestor's  estate.    Rokinson  v.  Sm^ 

3  Verm.  283. 

302.  On  appeal  from  the  silowaace  of  a  guar- 
dian's account,  the  judge  of  probate  should  caose 
the  register  to  certify  a  copy  of  the  account,  and 
send  it  up,  with  the  other  copies  of  the  caae,  le 
the  supreme  court,  where  exceptions  to  its  allow- 
ance may  be  taken  in  nature  of  a  bill  of  escep- 
tions.  or  ezceptioAs  to  a  report  of  auditon.  Wrnds* 
worth  V.  Fassetty  2  Tyler,  127. 

303.  A  letter  of  administration  from  a  probals 
court,  aigned  by  the  register,  or  a  oertificate  of 
administration,  attested  l>y  the  register,  is  raft- 
cient  evidence  that  the  person  named  therein  has 
been  appointed  administrator.    Seym^mr  v.  Btmrk^ 

4  Verm.  493. 

304.  The  judra  of  the  county  courts,  in  Siwrt 
Candint^,  formerly  performed  thte  duties  of  ordina- 
ries; and  those  duties  are  both  judicial  and  minis- 
teriaL    Bi^s  v.  HaanilUm,  2  Rep.  Con.  Ct  382. 

305.  The  taking  of  an  administration  bond  m  a 
mintsterial  duty ;  and  if  the  ordinary  do  not  take 
such  bond,  at  the  time  of  granting  adminiatratinn, 
he  becomes  security  himself,  ana  is  liaUe  to  the 
parties  interested  in  the  estate,  ik 

306.  Though  he  take  a  bond  from  this  admini» 
trator,  at  a  subsequent  time,  with  a  suin^  snfi- 
cient  at  the  time,  and  the  parties  in  interest  pot 
the  bond  in  suit,  and  obtain  indgment  thereon,  yel 
if  they  fail  to  obtain  satisfaction  of  their  execution, 
by  reason  of  the  inability  of  the  defendants  to  pay, 
they  have  a  legal  claim  on  the  ordinary,  ib. 

307.  The  ordinary  cannot  call  sureties  on  an 
adndnifltration  bond  to  aofiount  for  the  doings  ef 
the  administrator,  having  no  jurisdiction  over 
them.  Ross  v.  Chambers,  1  Bailey,  548.  HoeU  v. 
Blanchard,  4  Desaus.  25.  Ttagms  v.  Demdy^  M 
M'Cord  Ch.  209. 

306.  In  a  suit  on  an  administration  bond,  againei 
the  sureties,  theoircuit  court  will  not  examine  the 
grounds  or  ^e  regularity  of  the  proceedings  on 
which  the  ordinary  fonnded  a  decree  of  a  sum  dee 
by  the  administrator,  for  non-payment  of  whieh 
the  bond  is  pnt  in  suit.  L^es  v.  Brawny  Ha^ 
per,  31. 

309.  A  dectae  of  the  court  of  ordinary,  in 
ters  within  its  jurisdiction,  is  condoaive  until 
versed.  Brown  v.  Gibson,  1  N.  db  M.  326.  But 
an  ordinary  may  revoke  a  probate  made  by  his 
predecessor.  t6. 

310.  The  ordinary  has  no  authority  to  enforoe 
his  orders  and  decreea  An  action  on  the  ad^ 
ministration  bond  is  to  be  brought  in  the  coucU  c»f 
common  law,  for  disobedience  to  sooh  orders,  dbe 
Ord^ifiary  v.  JT  Chare.  1  BaUey,  7.  Ordmary  v. 
Robinson,  1  Bailey,  25.     Chambers  v.  Fatigm,  1 


^  I 


Bailey,  180. 

311.  A  sale  of  land  b^  order  of  the  ordinaiy  ai 
not  void,  though  the  price  for  whieh  it  was  eold 
exceeds  his  jurisdiction^  if  the  valuation  made 
before  the  sale  was  within  his  jurisdiction.  Ckawi^ 
bers  V.  Watson,  1  BaHey,  511. 

312.  Unless  an  appeal  u  interposed,  the  ordi 
nary's  decree,  aa.  to  maUera  of  aceonni  aiising 
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Wfbrt  itj  date,  b  OBBcllifiTe  ^  the  fact  that  the 
•dminUtrator  wa«  legally  cited  to  aeooant,  and  of 
the  iteoM  composing  his  aeoount,  so  as  to  relieve 
•  court  of  law  from  investigating  their  merits. 
Simkins  v.  Cobb,  2  Bailey,  60.  See  Chambers 
V.  Pa/ftm,  1  Bailey,  130.  LyUs  v.  Ctddwell,  3 
M*Cord,  225.'  Ordinary  v.  Rifbinstm,  1  Bailey, 
9&.  HarringUnt  v.  CoU,  3  M'Cord,  511.  J^eviUe 
▼.  Robinson,  1  Bailey,  361. 
*  313.  An  appeal  ues  from  the  ordinary  to  the 
eonrt  of  commoit  pleas.  Crosland  v.  Murdoch, 
4  M'Cord,  217.     Ordinary  t.  JfOiare.  1  Bailey,  7. 

314.  Neither  the  decree  of  the  ordinary  against 
a  will,  nor  the  finding  of  a  jury  on  appeal  from  the 
ordinary,  is  conclusive  against  the  nghts  of  a  dev- 
isee, or  of  one  who  takes  a  power  to  sell  landa^ 
or  their  privtM.  Crosland  v.  Mardoeh,  4  M'Cord, 
217. 

31^  The  ordmarv  cannot  lestrain  nor  control  an 

administrator's  rignt  to  the  intestate's  property. 

If  the  security  on  the  administratioa  bond  be- 

'  comes  doubtfiu,  the  remedy  is  by  revoking  the 

administration.     Crawford  v.  EHUoU^  1  Bailey,  806. 

316.  Nor  has  the  ordinary  jurisdiction  to  order 

tha  seizure  of  propertjr,  in  toe  hands  of  persons 

claiming  title,  which  is  alleged  to  belong  to  an 

-   intestatt  on  whose  estate  administration  has  not 

been  granted.    State  f;  MUcheil,  2  Bailey,  225; 

3l7r  The  ordinary's  decree  against  an  adminis- 

,  •    trator  is  evidence  to  c||arge  the  sureties,  either  in 

an  action  affainst  them  on  the  bond  or  in  on  action 

«'    By  a  co-sulety  for  contribution.    Lmcos  v.  Guy, 

9  Bailey,  403. 

318.  'The  ordinary  cannot  crfl  the  surety  of  an 
administrator  to  account  finr  the  conduct  of  the 
nrincipal',  and  a  decree  against  the  surety  is  a 
BuUitv.     Ordinary  r.  Bonner,  2  Hill,  468. 

3^.  Nor  can' the  ordinarv  discharge  an  adminis- 
trator's surety  from  a  liability  already  incurred  by 
the  principal.  Under  the  statute  of  1789,  he  ma^, 
tt  the  instance  of  the  surety,  revoke  the  adminis- 
tration, Or  decree  that  other  security  be  suhsti- 
*  luted.  Ordinary  v.  Bigham,  2  Hill,  512.  See 
Thompson  v.  Huchet,  2  Hill,  347. 

32D.  The  only  way  in  which  •  defendant,  in 
Hew  Jersey,  can  obtain  relief  against  a  judgment 
for  the  penalty  of  an  administration  bond,  is  by 
.application  to  the  ordinary  for  stay  of  execution, 
stay  of  sale,  or  for  such  further  time  as  may  enable 
iiim  to  settle  the  estate  in  the  orphans*  court,  in 
■atiafaction  of  the  bond  and  judgment.  Ordinary 
V.  Hart,  5  Halst.  65. 

321.  When  leave  is  given  to  prosecute  an  ad- 
ministration bond,  upon  giving  bond  to  the  surro- 
gate general,  with  surety  to  be  approved  by  the 
surrogate  of  the  county,  the  bond  must  be  deliv- 
ered to  the  ordinary,  and  not  to  such  surrogate. 
Vickerson  v.  Miller,  I  Green,  3. 

322.  The  order  to  carry  on  a  suit  in  the  n^me 
of  the  ordinary  must  be  filed  in  the  prerogative 
court,  it. 

323.  The  court  of  ordinary,  in  Georgia,  has  no 
authority  to  remove  an  executor,  even  at  his  own 
rcauest,  and  appoint  an  administrator  witk  the 
will  annexed,  pending  suits  against  such  executor. 
MussavWs  ease,  Charlt.  259. 

^24.  The  court  of  probate,  in  Mississippi,  may 
enfofce  obedience  to  its  orders  by  attachment. 
Moore  v.  Judge,  ^-c.  Walker,  310. 

325.  By  statute  of  1824,  the  county  arMl  probate 
courts  were  amalgamated)  and  no  appeal  lies 
from  the  "county  and  probate  court"  to  any 
other  court.    Ex  parte  Sellers,  Walker,  414. 

3^.  The  judee  of  prdbate  alone  has  no  p^^er 
to  surcharge  ana  falsify  an  account  settled  b^  the 
ooonty  court.  Ez  parte  Gibson,  Walker  <y77. 
Kor  has  he  a  riirht  to  issue  a  certiorari.     ^  *l    ' 


V.  EsUrtwg,  Walker,  302. 
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I  327.  In  a  summary  proceeding  befi>re  the  judge 
I  of  probate  and  his  sssoointes,  fi>r  the  possession  of 
slaves,  both  the  associates  must  be  present.  Jit' 
not  V.  BitseU,  Walker,  496. 

306.  Where  no  evidence  was  offered  that  the 
£nal  account  of  an  administrator,  settled  by  the 
orphans'  court,  had  been  reviewed  by  the  county 
and  probate  court,  it  was  held  that  such  account 
was  not  conclusive  and  final  between  the  parties, 
Cmmron  v.  Gibson,  Walker,  500. 

329.  The  fact  that  such  an  account  was  settled 
by  the  orphans'  court  affords  no  presumption  that 
it  had  been  reviewed  and  allowed  by  tne  county 
aodpiobate  court,  ib, 

390.  The  probate  court,  in  Indiana,  is  a  court 
of  record.  An  administration  account  settled  in 
'  that  court,  whilst  the  facts  are  of  recent  date,  ia 
prima  fads  correct.  The  court  ^^lancery  can 
onlv  interfere  in  clear  cases  of  mfl^Pe  or  fraud ; 
and  the  complainant  must  be  helc^o  strict  proof. 
Per  Blackford,  J.    SUen  v.  Clark,  2  Black.  344. 

331 .  But  if  there  be  evidently  a  fraud  or  mis- 
take in  the  setUement  of  such  account  in  the  pro- 
bate court,  chancery  has  jurisdiction  and  will  inter- 
pose.    Brackenridge  v.  Holland,  2  Black f.  377. 

332.  Under  the  Ohiq  sUtute  of  17D5,  for  settilag 
estates  in  the  orphans'  court,  that  court  could  not 
direct  the  sale  of  lands  by  administrators,  unless 
they  lay  in  the  same  county  where  the  court  sot. 
LuiUno  V.  MBride,  3  Ham.  240. 

333.  An  order,  issued  by  the  orphans*  court,  for 
the  sale  of  an  intestate's  lands  is  not  a  suit  or 
prosecution  pending,  withfai  the  saving  clause  oi 
the  statute  or  1805,  which  repealed  all  laws  adopted 
or  passed  prior  to  Septbmbpr  1st,  1799.  Ludlow 
V.  h^ade,  5  Ham.  504.  So  of  a  grant  of  adminis- 
tration. Dams  V.  Livingst^  6i  Ham.  225.  See 
Ludlow  V.  Johnson,  3  Ham.  553. 

334.  The  Missouri  statute  of  1825  gave  to  the 
courts  of  probate  exclusive  original  jurisdiction  in 
all  cases  respeeting  the  probate  of  wills,  granting 
of  letters  testamentary,  and  of^adminlstration,  and 
the  repealing  Hfeieof.     Graham  v.  0*Fallon,  3 

f  Mhi.  507. 

335.  The  ^tute  of  1827,  amending  the  stetute 
of  1826,  transferred  to  the  county  courte  all  tho 
jurisdiction  which  the  latter  statute  gave  to  the 
probate  courts,  ib. 

336.  In  Kentucky^  the  county  courts  have  aa- 
thority  to  grant  administration,  and  the  other  pow- 
ers usually  incident  to  probate  courts.  Briscoe  v. 
Brady,  6  Monr.  134.  Rer^fro  v.  Trent,  1  J.  J. 
Marsh.  604.     Gray  v.  Grundy,  2  J.  J.  Marsh.  133. 

337.  'The  county  court  of'^the  county  where  a 
judgment  had  been  recovered  by  the  deceased  has 
jurisdiction,  in  Kentucky,  to  grant  letters  tesu- 
mentary.     Thom4u  v.  Tanner,  6  Monr.  56. 

338.  The  proceedings  of  a  county  court  in  re- 
moving or  superseding  a  giiardian,  and  appointing 
another,  may  be  revised  in  the  court  of  appeals. 
Isaacs  V.  Tou^or,  3  Dana,  600  —  overruling  Pial 
V.  AUaway,  2  Bibb,  554. 

339.  In  Virginia,  the  circuit  and  county  courte 
have  jurisdiction  to  grant  administrations  within 
certein  limite.  If  the^  transcend  those  limite, 
they  have  no  jurisdiction.  The  place  of  the  in- 
testate's residence  gives  jurisdiction  to  the  local 
courte ;  if  he  had  no  known  place  of  residence, 
then  the  place  of  his  death,  or  the  place  where  his 
estete  lies,  gives  jurisdiction.  Ex  parte  Barker^ 
2  Leigh,  720.     See  8  Cranch,  9. 

340.  Letters  of  administration,  granted  by  a 
court  not  having  jurisdiction,  are  merely  void, 
and  the  court  that  has  jurisdiction  may  grant  let* 
ters,  thJJugh  the  former  nave  not  been  revoked,  ib. 

\  341 .  The  circuit  court  of  the  county  wherein  ia 
the  aefd  of  government  has  jurisdiction  to  grant 
administration  on  the  estete  of  an  intesteto  who 
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le^ed  and  died  in  another  state,  haying  no  estttie 
in  Virginia  ezoept  a  cliis  on  the  state  for  money . 
Cmnm&ntuaUh  v.  Hudgin,  9  Leigh,  248. 

342.  When  administration  is  duly  granted  by 
any  conrt  having  jurisdiction,  the  same  court,  and 
DO  other,  can  erant  administration  de  bonis  xoft, 
upon  the  death  of  the  first  administrator.  Ex 
parte  LvonSf  2  Leigh,  76ti 

843.  The  county,  dui.  courts  may,  in  their  dis« 
cretion,  receive  probate  of  wills,  &c.,  at  qns^erly 
terms.     Wilkinsmi  v.  Mayo,  3  H.  &  M.  565. 

344.  The  orphans*  court,  in  Delaware,  has  ex- 
clusive jurisdiction  to  direct  the  sale  of  the  lands 
of  persons  deceased  for  payment  of  their  debts, 
and  an  order  of  that  court,  directing  a  sale  for 
such  purpose,  is  conclusive  as  to  every  matter 
necessary  to  the  making  thereof,  and  cannot  be 
•ontroverte^^any  collateral  proceeding.  Doe  t. 
/Zos,  1  Harrl^R486.  Roach  v»  Martin,  I  Harring. 
548. 

345.  An  appeal  lies  from  the  orphans'  conrt  to 
the  itiperior  conrt,  but  it  cannot  be  heard  without 
a  statement  of  the  points  decided.  Crawford  v. 
Skm^,  1  Harring.  355. 

346.  The  JVordl  Carolina  statute  of  1769,  c.  S3, 
(which  is  in  force  in  Tennessee  also)  conferred  on 
ue  county  court  of  the  county  where  a  testator  or 
intestate  had  his  usual  residence  at  the  time  of  his 
death,  the  power  of  granting  administration,  prov- 
ing wilhi,  &c.    2  Terg.  «a& 

347.  But  the  county  courts  of  Tennessee  have 
not  jurisdiotion  to  grant  letters  of  administration, 
&c.,  upon  the  instate  oF  a  non-resident.  Nelson  v. 
Griffin,  2  Yerg.  624. 

348.  They  have  authority  to  remore  a  guardian, 
when  they  deem  it  necessary  for  the  interest  of 
the  ward.    Ex  parU  Crutdfiid^  3  Yerg.  336. 

349.  The  county  court,  in  J^orth  CaroUna,  has 
power  to  revoke  letters  of  administration  during 
the  same  term,  and  grant  them  to  another.  Moore 
V.  Moore,  1  Dev.  352.     See  1  Hawks,  493. 

350.  A  Judgment  of  that  court,  deciding  who  is 
executor  of  a  will,  is  conclusive  ona.U  othec  courts. 
Granbery  v.  Mhoon,  1  Dev.  456. 

351 .  By  statute,  in  Alabama,  the  justices  of  the 
county  court,  in  each  county,  during  Uie  holding 
of  the  county  court,  are  to  hold  and  keep  a  court  m 
record,  to  be  styled  "  the  orphans'  court  of  the  said 
OOunty,"  for  takim^  the  probate  of  wiUs,  &c.,  with 
the  powers  of  the  former  orphans'  courts.  Aikin's 
Digest,  248.  Rvaitoe  v.  Hall,  1  Stew.  167.  See 
also  Moseley  v.  fFhite,  I  Porter,  414. 

352.  The  power  given  to  these  courts  over  the 
estates  of  persons  deceased  does  not  take  away 
inrisdiction  from  chancery,  where  a  matter  pecu- 
liar to  chancery  is  involved.  GavZe  v.  Singleton, 
1  Stew.  566.  See  (^erry  v.  Belchar,  5  Stew.  & 
Port.  133.    Dobbs  v.  Coekerham,  2  Porter,  328. 

353.  These  courts  are,  in  genera],  possessed  of 
full  and  entire  jurisdiction  relative  to  all  testamen- 
tary causes.    Apperson  v.  Cottrell,  3  Porter,  51. 

354.  They  have  authority  to  remove  a  guardian 
for  improper  conduct;  and  on  complaint  against 
him,  after  plea  to  the  merits,  and  judgment  against 
him,  he  cannot  question  tne  jurisdiction  of  tl\e 
court.    Rlpitot  y.  HaU,  1  Stew.  167. 

355.  But  they  have  no  authority  to  decree  that 
an  administrator  shall  make  title  to  land  which 
the  intestate  had,  by  writing,  undertaken  ''to 
clear  out  of  the  land  office,  and  transfer."  Lacy 
y.  Simpson,  Minor,  33. 

356.  In  proceedings  before  these  courts,  on  the 
settlement  of  estates,  such  entries  should  be  made, 
as  to  show  at  whose  instance  settlements  are 
ordered,  what  representatives  appear  b^ore  the 
court,  and  who  claim  under  the  estate,  and  are 
•ctors  in  the  cause.  Portis  v.  Creagh,  4  Porter,  332. 

357.  A  decree  of  a  county  court  against  an  ad- 


ministrator, on  a  fiflal  settfemmt  with  hun^  Ibr  fhtf 
balance  which  be  has  become  liable  to  pay,  ren- 
dtred  in  iavor  of  ^  the  estate,  or  the  legal  v^pw- 
■entatives  thereof."  is  void  for  uncertainty.  Betts 
V.  BlacheeU^s  Heirs,  2  Stew,  dk  Port.  373. 

358.  There  may  be  cases  in  which  tlie  eonrt 
may  properly  pass  upon  an  executor's  acconnt, 
ano  yet  cannot  order  oistribution.  Thus,  where  « 
testator  directed  that  his  wife  should  have  the 
management  of  his  estate,  and  authorized  the 
division  of  certain  property  under  her  directioa, 
giving  slaves  to  some  of  his  heirs,  and  money  to 
others,  and  making  the  shares  of  others  depend  on 
certain  events,  it  was  held  that  the  court  could  not 
order  distribution.  Portis  v.  Creagk^  4  Poiter, 
332. 

359.  The  court  has  jurisdiction  in  a  case  of 
administration  where  the  truth  of  an  inventory  in 
contested,  and  may  decide  the  question  whetner 
certain  property  was  owned  by  t!he  intestate. 
Dobbs  V. .  Coekerham,  2  Porter,  328.  And  may 
fummon  a  jury  to  determine  questions  of  ikct,  m 
a  case  of  this  kind,  on  which  the  partien  are  at 
issue,  ib. 

360.  When  it  is  decided,  in  such  case,  that  qer- 
tain  property,  not  on  the  inventory,  belongs  po  the 
estate,  the  eourt  has  power  to  order  it  Id  be  di- 
vided among  the  distributeA^  or  if  that  cannot  be 
done,  the  court  may  order  it  to  be  sold,  and  tho 
proceeds  thereof  divided,  ib. 

36 1.  But  the  jurisdiction  given  to  the  court,  in 
cases  of  this  kind,  does  not  deprive  parties  of  their 
remedy  by  bill  in  chancery,  or  by  action  on  the 
administration  bond.  t^. 

362.  A  declaration  nn  a  decme  of  ^  the  orphans 
eourt"  of  a  certain  county  is  sufficiently  descrip- 
tive of  the  county  court  of  said  ^unty  doing 
orphans'  business ;  nnd  the  certificate  of  the  cJerE 
of  the  county  court  of  the  proper  county,  that  the 
proceedings,  as  certified,  are  a  true  transcript,  "as 
it  is  of  record  on  the  minutQs  B.  of  the  orphans' 
court  in  my  office,"  is  equivalent  to  a  dnscription 
of  the  same  as  the  "  county  court,  while  exer- 
cising  the  jurisdiction  of  an  orphans*  conrt.'* 
Mosdeyy.  Wlike,  1  Porter,  410. 

See  DowxB.  Gcaroiajv  and  Ward.  Exkcv- 
TORS  ARn  Adhinistrators. 

VII.   Courts  of  Sessions. 

363.  The  court  of  genbral  sessiohs  of  the 
peace  of  the  city  and  county  of  New  York  had, 
by  statute,  all  the  powers  or  a  court  of  oyer  and 
terminer  and  jail  delivery,  and  to  try  for  all  crimes 
not  capital ;  and,  as  incident  to  the  power  to  try, 
had  also  the  right  to  discharge  a  jury  whenever, 

■  in  like  circumstances,  a  court  of  oyer  and  terminer 
might  do  it.  P^op/e  v.  Goodwin,  18  Johns.  187. 
See  Certiorari,  277. 

364.  In  New  York,  a  court  of  general  sessliw 
Is  of  inferior  jurisdiction,  and  cannot  grtlht  a  new 
trial  on  the  merits.  People  v.  Justices  of  Okenangit, 
1  Johns.  Cas.  179.    2  Caines'  Gas.  Er.  319?   But 


it  may  set  aside  a  verdict  for  irregularity,  and 

of  felony. 
V.  Monroe  General  Sessions,  12  Wend.  272. 


grant  a  new  trial,  even  in  a  case  of  felony.     Gay 


365.  And  may  return  or  remit  an  indictment  to 
the  oyer  and  terminer  held  in  the  same  cnnnty, 
which  was  originally  found  in,  and  remitted  from, 
that  court.  *  People  v.  Gaif,  10  Wend.  509. 

366.  But  has  no  jurisdiction  of  ofiences  that  an 
punishable  by  imprisonment  for  life ;  and  if  an  i» 
dictment  for  a  second  ofience  of  grand  larceny 
appear  on  its  free  to  be  for  a  second  offence,  this 
defendant  may  plead  to  the  jurisdiction  of  tfe# 
court.    People  v.  Youngs,  1  Games,  37. 

367.  On  an  appeal,  the  sessions  are  iudges  both 
of  the  law  and  the  fact;  and  aa  appeal  cannot  h# 
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teke»  horn  them  till  tkey  haae  pwiii  jadffmeal 
upoo  the  MMe.  Sioeet  ▼.  Ovtneen^  4^.  3  Johnsi 
1^  ,A  bill  of  exceptioas  does  not  lie  in  such 
case.  1*6. 

3G3.  On  appeal  to  the'WflaionB,  from  an  order  of 
removal  of  a  pauper,  the  order  ie  no  evidence  of 
Uie  Acta  therein  stated ;  but  the  respondents  must 
be^n  de  noto,  Otsego  v.  Smk^uid^  6  Cow.  760. 
See  Bastard,  171. 

369.  A  general  F&rront,  or  venire,  iipder  the 
seal  of  the  court,  directing  the  sheriff  to  sammon 
grand,  and  petit  jurors  for  the  trial  of  all  causes 
which  are  to  "be  tried  before  the  court,  returned 
with  the  panels  of  jurors  annexed,  as  directed  bjr 
statute  of  Feb.  16l3,  is  sufficient:  a  venire  in 
each  cause  is  not  necessary.  People  v.  Oenaral 
SessioHS  of  Uerldmer,  20  Johns.  310. 

370.  The  court  may  amend  a  venire,  that  is 
tested  out  of  term  by  «  clerical  error ;  and  advan- 
tage of  such  error  cannot  be  taken,  by  a  person 
convicted,  in  arrest  of  judgment,  ib. 

371.  A  court  of  special  sxssioxs  of  the  peace 
has  jnrisdiction  of  cheats.  PeopU  v.  Miller^  14 
Johns.  371. 

872.  The  power  of  such  court  to  imprison  for 
not  paying  a  fine  is  derived  from  statute  only ;  and 
the  court  cannot,  for  such  cause,  imprison  a  per- 
son, who  is  not  a  freeholder,  more  tlian  thirty 
days.  Matter  of  Sweatman,  1  Cow.  144.  See  1 
Cow.  151,  note  (e.)  Conviction,  &o.  5.  6.  30. 36. 
CoNSTiTifrioNAL  Law,  204. 

373.  A  judge  of  the  county  courts,  not  being  a 
justice  of  the  peace,  cannot  act  as  a  member  of  a 
eourt  of  special  sessions,  except  when  the  prisoner 
is  brought  before  him  on  the  warrant,  and  reqpesttf 
to  be  tried,  or  omits  to  give  bail.  People  v.  7Vu^, 
9  Wend.  265. 

374.  If  he  act  as  a  member  of  such  court,  in  any 
other  case,  the  proceedings  are  coram  turn  jitdiee, 
and  false  swearing '  before  such  thbmiil  is  not 
punishable  as  peqory.  t6. 

375.  Such  courts  have  authority,  and  it  is  theif 
duty,  to  issue  a  seooad  venire  for  a  jury  to  tlV  a 
defendant,  if  the  first  jury  w^re  d'lscharffed  be- 
eaose  they  could  not  agree  on  a  terdiot.  vander- 
worker  v.  People,  5  Wend.  530. 

376.  The  proceedings  of  such  eourt  will  not  be 
reversed  for  errors  of  the  magistrate  before  whom 
the  complaint  was  made.  ib. 

377.  Alleging  an  ofifence  to  have  been  commit- 
ted in  the  town  of  A,  without  adding  the  county 
in  which  it  is  situate,  is  sufficient  to  give  juris- 
diction to  the  justices.  The  court  takes  judicial 
eognitance  of  the  towns  created  by  law.  t^.  See 
also  7  Mass.  0. 

378l  The  supreme  court  will  not  examine  the 
facts  of  a  case,  though  they  are  returned,  in  order 
to  determine  whether  a  jury  in  the  court  of  special 
■Virions  erred,  having  no  power  to  pass  upon  the 
qaestion  whe&er  a  verdict  in  that  court  is  contrary 
fa  the  evidence.    5  Wend.  530. 

379.  In  Pennsylvania,  the  courts  of  quartek 
sxssWNS,  as  such,  have  jurisdiction  of  all  crimes 

•and  ounces  which  were  not  capital  when  the 
statute  of  May  S2d,  1722,  was  passed.  Kroemer  v. 
CommonweaUhy  3  fiinn.  577. 

380.  Those  courts  have  jurisdiction,  concur- 
rently with  the  courts  of  oyer  and  terminer,  of  all 
the  ofiences  above  named,  and,  therefore,  of  for- 
gery, perjury,  Ac.  ib. 

381.  And  they  have  authority  to  try  forgeries 
aaid  perjuries,  of  every  description,  though  the 
perjury  be  not  such  as  is  included  in  the  statute 
5  lais.  o.  9.  Commonwealth  v.  Lemrnon,  1  Browne, 
A|»px<  xl. 

382.  The  rule,  that  inferior  jurisdictions  most 
apfiear  to  have  pursued  their  authority  striQ^y 

'  that  no  intendment  shall  bp  mftde  in  ^^^^ 


laror,  dees  not  aptiy  lo  these  ootirts.  8mar*s 
Road,  4  Bimi,l9r,  ^wMiU  FalU  Road^i^mDn, 
255. 

383.  No  appeal  lies  to  the  sessions  on  an  order 
of  maifttenaace  of  a  pauper.  Lampitor  v.  Laneao- 
Itr.  2  Teates,  164. 

384.  The  presidents  of  the  courts  of  Quarter  ses- 
sions are  not  required,  by  the  statute  or  24th  Feb. 
1806,  to  reduce  tbeir  opmions  to  writing,  and  file 
them  of  record.    Spring  Garden  Street,  4  Aawle^ 

A^*6e 

385.  On  certiorari  to  the  sessions,  in  New  Jer- 
seyj  the  supreme  court  ordered  tlie  sessions  to 
send  up  &  statement  of  the  case,  as  it  appeared 
before  them.    Mendham  v.  Morris,  2  South.  810. 

386.  The  court  of  sessions,  in  Massachusette,  ' 
under  statute  of  1782,  c*.  14,  had  all  the  juris- 
diction and  powers  that  justices  of  the  peace  had 
under  the  old  Enelish  statutes.  ^  indictment 
for  poisoning  cattfe  was,  therefore,  within  their 
jurisdiction.  Cowmomoealth  v.  Leach,  1  Mass.  59. 
Bo  of  an  indictment  for  a  libel.  Comnumwealth  v. 
H^tnes,  17  Mass.  336. 

^7.  But  that  court  had  no  jurisdiction  of  of* 
fences  created  by  statute,  unless  expressly  given  ^ 
statute.     Commonwealth  v.  Knowlton,  2  Mass.  53& 

3S3.  A«lhe  statute  of  1787,  c.^,  was  peremptoi^ 
on  that  court,  in  each  county,  to  erect  or  provioe 
a  house  of  correction,  distinct  firom  the  common 
jail,  a  mandamus  lay  from  the  supreme  court  to 
compel  them  to  do  it.  ComifumweaUh  v.  Sessions 
of  Hampden,  2  Pick.  414. 

S8Q,  If,  in  determining  the  boundaries  of  a  jail 
yard,  or  in  'doing  any  other  ministerial  acts,  they 
esoeed  their  powers,  their  acts,  so  far  as  such  acts 
appear  not  to  oe  warmnied  fenr  tiieir  lawful  powers, 
are  void.    Baxter  v.  Taber,  4  Mass.  367. 

390.  In  fixing  prison  limits,  the  justices  of  the 
sessions  exercise  only  a  ministerial  effice,  and  any 
benefit  consequentially  aoeruing  to  any  one  of' 
them  by  their  so  doing  does  not  disqualify  him  to 
act.  Codman  v.  Lowell,  3  Greenl.  UL  See4  Mass. 
367. 

391.  The  court  of  sessions,  in  New  Hampshire, 
had  no  authority,  under  statoAa  of  1820,  to  alter 
the  Unes  of  towns;  but  their  determination,  under 
that  statute,  where  an  existinff  line  was,  was  held 
to  be  conclusive.  GorriU  ▼.  JVhittier,  3  N.  Hamp. 
265. 

92,  By  the  South  Carolina  statute  of  1V81,  Ult 
court  of  general  sessions  has  a  superintending 
authority  over  all  civil  corporations,  and  cog* 
nitance  of  an  information  against  them  in  the 
nature  of  a  pto  warranto.  State  ▼.  City  Council^ 
1  Rep.  Con.  Ct.  39. 

See  CoD»TT,  5—9.    Wat.    Ferrt. 

VIII.    Court  of  Errors  in  JVsio  York   and  Com 

neetictU. 

393.  The  New  York  court  fSr  th#  correction  of 
errors  is  strictly  an  apellate  court  for  the  re€x» 
amination  and  correction  of  erroneous  decisions 
made  by  other  courts  on  questions  distinctly  pre- 
sented to  the  court  below,  and  will  not  consider 
any  question  not  decided  in  the  eourt  below.  Hsu* 
ry  V.  Cwdsr,  17  Johns.  46^.  Campbell  v.  Slakes,  9 
Wend.  137.  Bank  of  Utiea  v.  Smedes,  3  Cow.  662. 
Betkman  v.  Frost,  18  Johns.  544. 

394.  But  the  rule,  that  an  objection  not  taken 
in  the  court  below  oannot  be  taken  above,  is  ap* 
plied  only  to  objections  which  the  party,  by  hie 
silence,  may  be  deemed  to  have  waved,  and  which^ 
when  waved,  leave  the  merits  of  the  cause  to  rest 
with  the  judgment.  The  rule  does  not  apply  to 
an  objection,  which,  if  taken,  would  have  de- 
stroyed the  foundation  of  the  action.  Palmer  v. 
ijomfO'd.  16  Johns.  348,    See  opinion  of  Jordan, 
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Senslot,  8  06w.  601.  0G2.  FmoIS  ▼.  ir«f«rf,  € 
Cow.  669.  AbriA  ititw  SUamkoat  Company  ▼. 
Lwingfkn^  3  Cow.  713.  Campbell  y.  SCoAef,  2 
Wend.  137. 
'  3(15.  Od  appeal  hj  one  party,  the  eoart  can  de- 
cide only  on  tne  objectiona  taken  hy  the  appellant 
If  the  tespoodent  desires  a  reversal  or  modifica* 
tion  of  a  decree,  in  sneh  case,  he  should  file  a 
cross  appeal.     Clomes  ▼.  Dickmmon,  8  Cow.  328. 

396.  The  president  of  the  senate,  or  the  liev- 
tenant  governor,  acting  as  president,  has  an  equal 
right  with  the  otiwr  members  oi  the  court  to  ex- 
press his  opinion  and  to  vote  in  the  decision  of 
tvexy  question  before  the  court.  8  Cow.  761 .  2 
Wend.  215.     See  Bank  of  Udca  ▼.    Wagar,  8 

•  Cow.  398. 

V  397.  It  is  not  necessary  that  an  oath  should  be 
administered  to  the  senators,  on  their  taking  seats 
«s  members  o£the  court.    2  Wend.  209. 

398.  By  yimie  of  the  eonstitution  of  the  state, 
and  notwithstanding  the  revised  statutes,  a  mera- 

.  ber  of  the  conrt  may  take  part  in  the  deeision  of 
a  cause  that  was  determined  by  him  when  sitting 
as  aeireuitjudge.  6  Wend.  158.  But  «  eircuil 
judge  may  not  act  as  counsel  in  the  court  of  errors. 
Somour  V.  EUisonf  2  Cow.  13. 

399.  Members  of  the  Court,  who  are  interested, 
or  whose  relations  are  interested,  in  the  event  of 
the  cause,  are  allowed  to  withdraw  firom  their 
•eats  in  court.  ^Zalir,  of  a  member  who  asks  leave 
to  withdraw  because  he  has  formed  and  expressed 
an  pinion  en  the  question  before  the  court.  JCorth 
Hivar  Steamboat  Company  v.  Livingatonf  3  Cow.  724. 
725.    See  1  fen.  195.    2  Binn.  454.  Ante,  16—27. 

400.  A  writ  of  error  will  not  lie  npon  an  order 
or  decision  of  the  supreme  eourt  on  a  motion  to 

9  set  asida    an    execution.     Brooks  v.    HutUf    17 
*"         Johns.  484.    Nor  upon  a  judgment  of  that  court 
when  rendered  on  a  default.    Coldtn  ▼.  J^icker* 
backer,  2  Cow.  31. 

401.  The  writ  of  error  should  be  made  return- 
ible  at  a  general  session  of  the  court.  Clapp  t. 
Broma^m,  8  Cow:  746.    9  Coy.  304. 

.402.  Vntil  the  writ  of  anor  is  returned,  the 
eeurt  is  not  in  poisessioa  of  the  case,  so  as  to 
lender  judgment.  Jfewman  v.  Van  JhUwerp,  4 
Cow.  711. 

403.  Though  no  transcript  of  the  record  is  re- 
turned and  filed,  yet  the  writ  of  error  will  not  be 
^miiied  for  that  cause,  without  a  regular  notice 
of  the  moUon  to  dismiss.  Webb  v.  Brown,  19 
Johns.  453. 

404.  But  a  writ  was  dismissed,  with  the  usual 
taxable  cests,  where  it  was  returned  at  the  pre- 
views session,  and  such  transcript  had  not  been 
filed,  nor  errors  assigned,  nor  any  excuse  shown 
^r  delay,  ib, 

405.  If  the  reasons  of  the  court  below  be  not 
fhrnished  and  annexed  to  the  case,  it  will  not  be 
tieard  unlfss  the  omission  be  excused.  4  Cow. 
713^ 

406.  A  cause  cannot  be  set  down  for  hearing 
awtil  cases  are  delivered.  HaUet  y.  Jenks,  S 
-  Jaines  Cas.  £r.  86. 

407.  It  is  not  sufficient  ground  for  putting  oiT 
4he  argument  of  a  cause,  that  the  eounsel  of  one 
of  the  parties  is  engsjj^d  as  counsel  in  another 

,        eourt.    Starr  v.  Benedict,  19  Johns.  455. 

408.  A  copy  of  the  rule  to  answer  the  petition 
of  apoeal,  or  to  join  in  error,  or  notice  thereof, 
ssttst  be  served  on  the  solicitor  of  the  respondent. 
or  on  the  attorney  for  the  defendant  in  error ;  ana 
if  no  solicitor  or  attorney  be  employed,  the  service 
of  the  rnle  or  notice  must  be  on  the  respondent, 
or  defendant  in  error,  personally.  Waters  v.  Tra- 
pig,  8  Johns.  566. 

409.  Where  a  decree  of  reversal  had  been  en- 
(Mtd  by  de&ult,  without  service  of  a  oonv  or 


notice  of  the  rultf  to  answer  tiie  petitioikof  appeal^ 
the  decree  was  stft  aside  for  irregularitr;  althoa|{li 
the  decree  had  been  entered  up  and  the  resftpri 
remitted,  ib. 

410.  When  it  is  intended  to  set  aside  an  appeto, 
on  the  ground  Hiat  it  was  made  after  the  time  al^ 
lowed  by  statute,  it  should  be  done  on  motifOn  €at 
the  purpose.  It  is  too  late  to  object  at  the  hearing 
Distrow^.  Honskaw,  8  Osw.  349. 

411.  After  judgment,  and  error  brought,  no 
bail  being  in,  the  defeuoant  in  error  sued  out  a  JL 
fa.,  and  the  plaintiff  in  error  gave  His  note  for  the 
amount  of  the  judgment,  sgreeing  that  it  shoolii 
stand  as  security,  lield  that  this  was  notagvoond 
for  setting  asioe  or  staying  proceedings  on  tlie 
writ  ef  error.    DyeU  v.  Pendleton,  8 -Cow.  39^5. 

412.  A  stipulation  between  ooonsel,  sidioitotSy 
or  attorneys  m  a  cause  in  the  court  of  erron,  is 
binding,  though  it  be  noi  rfdnced  to  writing. 
Chamberlain  v.  Fitck,  2  Cow.  243. 

413.  Where  a  respondent  presented  a  petitioB 
to  the  court,  stating  that  he  was  poor  and  unable 
to  employ  counsel,  the  court  assigned  him  coun- 
sel.    Wtusrs  y.  Trams,  8  Johns.  £^6. 

414.  It  seems  that  before  the  revised  statntes, 
this  court  could  net  try  a  question  of  fact,  arising 
on  motion,  by  a  jury ;  noi  send  it  to  an  inferior 
court  for  trial  in  that  way ;  and  that  the  court 
had  no  means  of  trying  an  issue  of  fact,  except  on 
affidavit  DyeU  v.  PomUetom,  8  Cow.  325.  DaU 
^.  BaomoeU,  8  Cow.  333.  Clowes  v.  DUkensoOi 
6  Cow.  328. 

415.  And  sinoe  the  revised  statutes  have  authov» 
ixed  the  eourt  to  award  an  issue,  when  necessary 
to  determine  a  question  oS  fact,  the  court  has  no 
jurisdiction  yf  cases  not  before  cognizable  by  it 
Davis  V.  Packard,  6  Wend.  327. 

416.  The  court  has  sometimes  allowed  the  as- 
signment of  errors  to  be  withdrawn,  in  order  to 
move  the  supreme  court  to  amend  continnancesy 
&c«,  and  to  aave  the  amended  record  brought  up 
by  certiorari.  Osgood  v.  Manhattan  CotMssmih  ^ 
Cow.  65.  LasD  v.  JacksoUf  6  Cow  746.  Bee 
Colden  v.  Knickerbocker,  2  Cow.  31.- 

417.  Where,  by  mistake  of  counsel,  the  question 
as  to  the  competency  of  a  witness  came  to  the 
court  of  errors,  on  a  special  verdict,  instead  of  a 
bill  of  exceptions,  and  was  evidently  the  main 
question  intended  to  be  raised  on  error,  and  the 
court  heard  the  argument  on  the  question,  but  re- 
fused to  diecide  it  beoause  it  was  not  properly 
raised,  the  court  allowed  the  assignment  of 
errors  to  be  withdrawn,  that  the  plaintiff  in  error 
might  apply  to  the  court  below,  and  obtain  n  bill 
of  exceptions,  though  some  of  the  members  of 
the  court  had  given  an  opinion  on  the  meriia  of 
the  case.    Powell  v.  Waters^  8  Cow.  755. 

418.  The  motion  to  withdraw,  in  this  case,  wss 
granted,  though  it  did  not  appear  that  any  rig|l 
was  reserved  below —  to  have  a  bill  of  excepCioni 
on  the  point,  by  written  stipulation,  the  exception 
having,  in  fact,  been  taken  at  the  trial.  But  the 
motion  was  granted  <m  terms  of  pacing  cost%  and 
that  if  no  bill  should  be  returned  within  a  reason- 
able time,  judgment  should  go  against  the  plaintiff 
in  error,  to. 

419.  It  was  held  by  a  majority  of  the  court,  that 
a  writ  of  error  should  be  dismissed,  where  one  of 
the  alleged  erross  on  the  roll  was,  that  the  decla-. 
ration  contained  a  count  on  a  promissory  note, 
with  the  money  counts,  and  yet  tne  clerk  assessed 
damages  generally,  instead  of  assessing  them  oqly 
upon  the  count  on  the  note.  8o  idso  where  the 
fbUowif^  irregularities  in  the  proceedings  below 
were  oWcted  to,  via.,  that  delehdant  below  (the 

{»lailttiff  in  error)  did  not  appear  in  the  conrt  be- 
ow ;  that  his  name  in  the  capias  and  tlie  subse- 
quent prooeedii^  was  difierent;  that  common 
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tea  WM  HM  ktegAAy ;  thai  teM  wta  a  nrnte. 
rial  TariaBoe-betveeotae  declaratiott  and  the  roU ; 
aad  that  the  capias  was  letarnable  at  a  late  day 
ia  terin;  and  jet  tlia  declaratioa  waa  entitled  gen- 
eraHj,  4ce.  A  ainority  of  the  covt  held  that 
tfioajrii  none  of  these  matters  were  sufficient  to 
reverse  the  jodj^ment '  below,  yet  that  the  writ 
OQ|rht  not  to  be  dismissed,  but  that  the  jud^meBt 
should  be  affiriaed.  CoUka  ▼.  KniekerbaSur^  2 
Cow.  31.  See  Bwrr  y.  Jfaterman,  2  Cow.  26, 
naUjf.) 

420.  The  court  has  not  jurisdiction  to  reverse  a 
judgment  of  the  supteme  court  for  ^nor  in  faot, 
unless  the  question  has  first  been  examined  and 
decided  upon  a  writ  of  error  coram  vobis  in  that 
eourt.     Btmig  v.  Packard,  6  Wend.  327. 

421.  The  court  will  review  all  questions  of  law 
arising  from  the  facts  of  a  case,  but  not  upon  the 
evidence  of  such  factSL  It  seems  that  a  party  who 
wishes  to  review  the  deeision  of  the  supmae 
eourt  upon  a  motion  to  set  aside  a  repott  upon 
questions  of  law  arising  upon  the  fiwtt  of  the  case, 
must  obtain  a  statement  of  the  facts,  on  which  the 
decision  is  founded,  to  be  drawn  u^  under  the 
diiection  of  the  supreme  court,  and  placed  upon 
the  record,  in  the  forni  of  a  special  or  supple- 
mentary report  in  the  nature  of  a  spe^al  verdict  j 
or  bill  of  exceptions.  Feeter  v.  Heathy  11  Wend. 
477. 

422.  The  court  lool^  at  the  pleadings  as  they 
appear  on  the  record,  and.  not  as  they  aa»  set 
forth  in  a  bill  of  exeeptions.  TutUe  ▼.  JackaoUf  6 
W^nd.  223. 

423.  The  decision  of  the  couit  of  errors  Is  biad- 
ing  until  the  legislature  alter  the  doctrine.    Per 

.  Colden,  Senator,  5  Cow.  568.    See  aim  A  Cow. 
66.  67. 

424.  When  the  members  of  the  court  are  ec|ually 
divided  in  opinion,  the  judgment  below  is  af- 
firmed )  but  such  formal  atSirmance  does  not  settle 
tile  law.  Bridge  ▼.  Johftsotif  5  Wend.  342.  See 
#Uo  «  Har.  &  3.  284. 

425.  A  judgment  of  aflinnance  or  reversal  is  ef- 
Ibetive,  if  at  least  ten  members  concur  in  the  decis- 
ion, provided  nineteen  members  are  present  when 
fbe  decision  is  mide.thotgh  the  remaining- nine 
nembecs  dd  not  vote  in  the  decision,  and  have  not 
even  heard  the  argument.  JTFarUmd  v.  Crary, 
6  Wend.  297.  See  7  Cow,  530^-^^,  note.  7  Cow. 
764,  note.  ' 

426.  On  reversing  a  judgment  of  the  supreme 
-  aourt  rendered  on  a  judgment  removed  into  that 

court  .from  the  common  pleas,  the  court  of  errors 
render  such  judgment  as  ought  to  have  been 
lendered  in  the  supreme  court.  Close  v.  Stwartf  4 
Wend:  95. 

See  Rules  of  the  Court  of  Errors  in  New  York, 
l^Cow.  287—293. 

'427.  The  former  court  of  errors,  in  Connecticut, 
consisting  of  the  governor,  lieutenant  governor, 
and  assislints,  refused  to  make  any  order  respect- 
ing an  amendoDent  of  the  record  of  another  court. 
Ptrrin  v.  Sikes,  1  Day,  19.  Rules  of  that  court, 
As  to  assignment  of  errors,  and  service  of  writs,  1 
Day,^0.    See  Preface  to  1  Conn.  Rep.  xxi. — xiiv. 

42S,  The  present  court  of  errors  will  not  take 

arnizance  of  a  case  that  did  not  come  regularly 
ore  the  superior  court  by  appeal,  writ  of  error, 
or  otfiginal  process.  Green  v.  Hobbtfj  8  Conn. 
165. 


IX.  City,  Borough,  and  Levy  Courts. 

City  court  of  Charleston  —  See  Or  AULXtvwr,  IL 

42i).  To  entitle  a  city  court,  in  Connecticut^ to 
jurisdiction,  it  must  appear  that  the  cause  of  aotfoQ 
arose  within  the  city.  Strong  v.  Avery,  1  ^a^^ 
SB9.    Comu>M  v.  Hosmtr.  1  Roet,  M.    Mi^^ 


V.  Wigfkhntsij  4  iiowtL  876.     f^utm  v.  Pm-mms, 

Kirby ,  27.    See  also  3  H.  ^k  M«  309.  1  Wash.  81 . 

430.  But  it  is  not  necessary  to  a^ver  that  one  of 
the  pasties  resided  in  the  city  at .  the  time  when 
the  cause  of  action  arose.  Richards  y.  Stewart,  2 
Dt|r,  328.  CoMTRA,  /fichols  v.  Shatxf,  I  Root,  315. 
Buel  V.  Fabrick,  I  Root,  150.  See  Miller  v.  HaU,  ' 
2  Root,  399. 

431.  The  statute,  ancorporating  the  city  of  Mid- 
dletown,  was  passed  at  a  session  of  the  legislature 
which  ended  on  the  11th  of  June ,^  1784.  The  ci^ 
court,  therefore,  had  no  jurisdictioa  of  a  cause  of 
action  that  accrued  on  Ihe  7th  ef  that  ma&th  ;  the 
statute  ffiving  jorisdiction  only  of  causes  of  action 
that  '*  should  arise."  Womter  v.  Parsons,  Kir» 
by,  31.     Sec  also  7  Conn.  558. 

4S2.  Where  goods  were  irokl  and  delivered  in 
the  eity  of  Norwich,  the  vendor  and  vendee  being 
inhabitants  of  that  city,  and  the  vendee  afterwards 
gave  to  the  vendor  a  promissory  note  for  the  goods, 
payable  in  70  days  afler  date,  and  tlie  parties,  at 
the  same  time,  agreed  that  if  A,  who  lived  out  of 
the  city,  wouM  not  say  that  the  vendee  was  able  to 
pay  the  nale  at  maturity,  the  vendor  might  collect 
the  debt  on  demand,  as  a  book  debt  then  due ; 
and  on  application  to  A,  out  of  the  city,  be  refused 
to  say  that  the  vendee  waf  able  to  pay  the  note , 
and  the  vendee  thereupon  bsought  an  action  for 
the  price  of  the  goods  before  the  city  court ;  it 
was  held  thai  the  cause  of  actio»  arose  within  the 
city,  and  that  the  city  court  had  Jurisdiction. 
Clark  V.  Smith,  9  Conn.  379i 

433.  To  constitute  a  legal  assembly  of  the  court 
of  common  council  of  the  ci^  of  Harfibrd  for  the 
transaction  of  business,  a  majority  of  all  tlip  Aem« 
bers  is  sufiicient,  withant  a  majority  of  each  de-% 
scription  of  persons  composing  the  court.    HHlliarks    * 
V.  Brace,  5  Conn.  190. 

434.  That  court  is  not  empowered   by  law  to 
order  a  railing  to  be  erected  oa  the  innefVide  of   * 
a   sidewalk    by   the  proprietor  of  the  adjoining 
land.  t^. 

435.  The  maycw's  court  of  the  citv  of  New 
York  has  cognizance  of  causes  arising  lo  any  part 
of  the  state,  and  it  is  not  necessary  to  allege  thai 
the  cause  of  action  arose  within  its  jurisdiction, 
Murray  v.  Fitzpatriek,  3  Caines,  38. 

436.  JThe  marine  court  in  the  city  of  New  York 
cannot  set  aside  a  judgment  and  grant  a  new  trial. 
If  eifor  occur  in  that  court,  it  must  be  corre<^dby<' 
certiorari.    PeopU  v.  Marine  Court,  12  Wend.  220. 

437.  The  assistant  justices*  courts*  in  the  city  of 
New  York  have  no  jurisdiction  of  actions  for 
malicious  prosecution.  Edwards  v.  Elbert,,  12 
^ohna.  466. 

436.  The  justices'  court,  In  that  city,-  have  no 
jurisdiction  of  assault  and  battery,  &c.,  committed 
by  a  maater  of  a  vessel  in  the  merchants'  service 
on  a  seaman  in  any  port  within  the  United  States, 
jfifmr  V.  Parks,  19  Johns.  375.  *■      • 

439.  The  municipal  court  of  Brooklyn  may  issue 
an  attachment  against  the  efiects  of  a  debtor  who 
is  about  xa  depart  from  the  county,  or  is  concealed, 
&c.,  but  not  against  the  eifects  of  a  debtor  about 
to  remove  his  properly  from  the  county  with  in- 
tent to  defraud  iiis  creditors.  Whitney  v.  Johnson^ 
12  Wend.  359. 

440.  Where  parties  "met  in  the  county  of  M,  and 
there  adjusted  their  accounts,  and  a  balance  waa 
struck  in  the  plaintiiF's  favor,  for  money  received 
by  the  de^ndant  in  Alban^,  it  was  held  that 
though  the  implied  assumusit  was  in  the  county 
of  m,  yet  that  the  mayor  s  court  of  Albanv  had 
jurisdiction  of  the  cause.  Wetiitore  ▼.  Baker,  9 
Johns.  3(W.    See  Albany,  6.  7. 

441.  The  superior  court  of  the  city  of  New 
York  was  established  as  a  court  of  record,  by  stat- 
^ta  of  March  31st,  1826,  with  power  to  faiac,  tij 
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uid  determine  all  iMil  mcHoom  vuHhr  in  ikt  eitj 
and  county  of  New  York,  and  all  tidkaittfry 
actions,  although  the  nme  may  not  hs^e  af  taen 
therein,  and  to  grant  new  trials.  1  Hall,  Pielaee, 
A«.  r. — tiii. 

442.  By  the  practice  of  thai  court,  no  copy  af^ 
declaration,  or  other  pleaitfng ,  can  be  aerfed  on 
the  opposite  party,  until  after  the  original  has 
heen  filed  with  the  clerk,  and  an  appcopriate  role 
entered  in  the  rule-book.  BrackU  r.  Simmtds^  1 
Hall,  76.    See  Abate mkst,  505. 

General  sesnons  of  the  peace  in  the  city  of  New 
York  ^  Hee  Jnity  363. 

443.  A  proceeding  by  attachment  against  a  sMp, 
for  materials  or  labor,  under  the  PennsylTania  stat- 
utes of  1784  and  1793,  is  a  ciTil  action  within  the 
statute  of  March  30th,  1611,  which  difeeU  that 
■ocb  aetions  be  transfen^d  to  the  district  court  for 
the  city  mud  county  of  Philadelphia.  The  PortUmd 
V.  L«i0t#,  2  8.  &R.  197. 

444.  The  district  court  has  jurisdiction  of  an 
action  to  recover  the  penalty  imposed  by  the  stat- 
ute of  1729  relating  to  clandestine  fnarriages ;  it 
being  a  civil  remedy  for  a  private  injuqr*  Danm^ 
hue  V.   Dougherty,  5  Rawie,  124. 

445.  And  of  an  action  on  contract,  where  the 
.subject  matter  exceeds*f  100,  though  Che  recovery 

is  for  leas  than  that  sum.  Kiine  ▼.  H^ood,  9  8.  & 
R.  294.  And  'wh^re  the  sum  substantially  in 
controversy  exceeds  $100.  Byrne  v.  Gordon^  2 
Browne,  271. 

446.  In  trespass,  &jc.,  the  demand  in  the  dec- 
laration determines  the  amount  in  controversy, 
la  ejectment,  the  court  will  determine  the  amount 
fronr  affidaviii.    In  lome  cases,  the  court    will 

njudge  from  the  evidence  in  the  case.  ii. 

447.  In  asinmpsit  on  the  warranty  of  a  horse, 
where  some  of.  the  counts  were  for  the  damages 
sustained  by  the  sale,  which  was  ibr  the  sum  of 
$80,  and  the  verdict  was  for  $40,  it  was  held  that 
this  court  had  not  iurisdiction,  although  those 
counts  averred  that  the  plaintiff  had  been  put  to 
expense  in  feeding  the  horse.  ^.,  to  the  amount 
of  $150.    KUne  v.  Wood,  9  S.  A,  R.  294. 

448.  Nor  has  it  jurisdiction  of  aa  action  on  a 
bond  conditioned  to  pav  less  than  $100,  though 
the  penalty  is  for  more  than  that  amount.  Coaiee 
▼.  (iork.  1  Miles,  270. 

449.  The  district  court  for  the  city  and*county 
of  Lancaster  was  held  not  to  have  jurisdictiuii  of 
an  action  of  trespass  ^.  el.fr.,  where  the  plaintiff^s 
attorney  did  not  certify,  in  his  nrecipe,  the  amount 
in  controversy,  and  no  declaration  had  been 
filed,  and  an  award  of  arbitrators  was  filed  for  the 
^intiff  for  $30.     fFarfel  v.  Beam,  3  Pennsyl. 

450.  Offences,  consisting  of  breaches  of  the  or- 
dinances of  the  city  of  Lancastrt,are  to  be  tfied 
ifi  the  mayor's  court  of  that  city.  BorUr  v.  Com- 
menweaUk,  3  Pennsyl.  253. 

451.  The  mayor  of  the  city  of  Pittsburgh  is  not 
entitled  to  an  allowance  for  his  daily  Attendance 
in  the  mayor's  court  of  that  city.  Commissi<mers 
V.  Murray,  3  Watte,  348. 

See  CoirvTOTieN,  &c.  10 — 13.     Apprxsticb, 

7»-81. 

452.  The  justices  of  the  justices'  court  for  the 
county  of  Suffolk  have  authority  to  esublish  cer- 
tain days  it  the  week  as  regular  term  days  of  that 
court,  and  to  continue  actions  firom  one  term  day 
to  another.    SatotdVs  ease,  6  Pick.  110. 

453.  The  statute  of  1821,  c.  109,  §  6,  providing 
that  the  justices  of  the  police  court  of  Boston 
sliall,  under  the  style  of  the  justices*  court  for 
the  county  of  Suffolk,  have  original  exclusive 
jurisdiction  of  all  civil  suits,  which  before 
might  have  been  determined  by  any  Justice  of  the 
peace  of  that  oounty,  Is  constitutional.    It  neither 


interlbres  wiHi  the  power  of  the  govanar  to  ajH 
point  afl  judicial  ofiloers,  nor  abrioges  the  consti- 
tutional powers  of  justices  of  the  peace.  Nor  is  it 
any  valid  objection  to  that  statale,  that  it  did  am 
apply  to  the  jastices  in  tSX  the  ceunlies,or  Uutii 
depended  on  the  contingency  of  the  acceptuioe. 
by  the  inhabitants  of  Boston^  of  the  actestabliihing 
the  city  of  Boston.  WaUs  v.  BtUker,  3  FicIl.  dUd 
4^.  The  police  court,  and  the  mnnicipai  coort, 
of  the  city  of  Boston,  have  co^iaance  of  com- 
plaints for  the'  maintenance  ot  bastard  children. 
And  where,  upon  petition  9ui  a  eertiararif  it  a{>- 
'  peered  that  the  proceedings  en  such  a  comjrfaiitt 
were  before  and  by  authority  of  the  '*ju»- 
tices'  court  for  the  county  of  Suffolk  aod  itf  ibe 
police  court  for  the  city  of  Boston,"  it  wu 
held,  that  as  the  same  penone  were  the  jaslim 
of  both  these  courts,  they  must  be  presojned  to 
have  acted  as  justices  of  the  police  court,  nod  tint 
the  description  of  the  other  court  might  be  leject 
ed  as  aonlnaage.    HiU  v.  Weile,  6  Pick.  104. 

455.  The  nunote  intereat  which  the  justicra  d 
the  municipal  and  police  courts  in  Boston  iuve  in 
proceeduige*on  such  complaints  does  not  ditqsnli- 
fy  them  to  take  cognizance  thereof,  there  beisf 
no  other  court  within  the  city  which  has  jarildi^ 
tion  in  such  cases,  ifr.  S.  P.  CommomeeaUk  t. 
Ryan^  5  Maes.  92. 

See,  further,  aa  le  the  municipal  cout  of  Boeton, 
CoRvicTioa,  Ac.  53.  ' 

456.  The  legislatnce.  of  New  Jersey  mny  con- 
stitutionally confer  the  powers  of  justices  of  the 
peace  on  the  mayor,  recorder,  and  aldermen  ofi 
city  or  boroufdi.  The  recorder  of  a  city,  borough, 
dte^  is  antfaonzed  to  try  civil  suite ;  and  hit  joni- 
diction  is  not  confined  to  causes  arising  betveen 
members-of  the  city,  dke. ;  nor  need  the  plaislin 
aver  or  prove  that  the  canae  of  actioo  arose  withia 
the  city,  &c.,  or  that  the  defendant  residwtheia. 
Hutehutge  v.  Seott,  4  Hnlet  218. 

457.  The  borough  court  of  Elizabeth  faaf  jnnf 
diction  of  an  indictment  for  retailing  liquor. 
Wbodrtf  ▼«  StiU,  1  Soiilfa.  344. 

458.  A  declaration,  even  in  an  action  ef  ^ 
ment,  brought  In  the  court  of  hnstiofls  in  Petei*' 
burg,  (Virgmia,)  must  aver  that  the  defendant »» 
citizen  of  Ae  town.  HUl  v.  A^tie,  4  GalM07.  Set 
Davis  V. Mattkewe,  Charlt.  111.  , 

459.  The  \syy  court,  in  Marybmd,  is  the  only 
tribunal  that  can  adjudicate  on  the  que^ 
whether  the  public  convenience  requirea  «» *'^'' 
ation  in  a  public  road.  WiSHamson  v.  Cenes,  i 
Gill  {k  Johns.  196.    Per  Archer,  J. 

4«0.  The  levy  Murt  of  BalUmore  county,  «i» 
opening  and  altering  roads,  is  of  1»d"^;5J"^ 
diction,  proceeding  in  a  summary  method  doi 
known  to  the  common  law ;  aJid  in  their  confine* 
tion  of  commissioners*  retorns,  under  the  rtMj» 
of  1821,  they  act  judicially,  and  not  mineftna^ 
1  Gill  &  Johns.  197.  . 

461 .  That  court  has  no  authority  to  op6n,  aiwrrt, 
aher,  widen,  or  straighten  a  road,  without  giving 
the  notice  required  by  statute  of  1794.  w.  „ 

462.  Where  a  statute  diiecte  that  ino»^y,?'r 
be  levied  by  a  particolar  day,  a  mandamut  wiU  dJ* 
be  granted  to  command  the  levy  court  to  ie^r  •» 
after  that  day  has  passed.  eUieea  v.  I«3f  ^'^ 
1  Hnr.  db  J.  359.  ,  ^^ 

463.  Nor  will  a  tnandaffiitf  be  g?;"^' ^t!* 
mandhig  a  levy  of  a  sum  for  a  sheriff  \ff^^ 
fe«8  beyond  the  sum  really  and  »cl»"{„"!  ^ 
the  execution.    HowairA  v.  Levy  Court,  l  "»» 
J.  558 

*464.'  By   statute  1801,  the  levy  ^Jl^ 
directed  to  meet  on  a  oerUin  day,  *PI^!"i"  .  \he 
visor  of  public  roads,  and  take  hia  bond, »; '  .  . 
court  met  on  a  different  day,  made  the  ap^i 
ment,  and  look  the  boftd,  fit^    ^^^  ^^  ^ 
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tuthority  delegated  to  the  court,  Mn^  tpecial, 
and  not  havini;  been  itrictlj  pursued,  the  auretiee 
in  the  supervisor's  bond  were  not  answerable  for 
bja  default.     Kerr  ▼.  SuUe,  3  Har.  &  J.  560. 

465.  So  the  power  of  levy  courts  to  impose 
taxes  is  a  special,  delected  power,  and  must  lie 
strictly  pursued  ;  and  as  the  statutes  authoriMrund 
direct  tneni  to  meet  yeirly  bftween  March  lit 
and  October  1st,  to  ac^jusi  the  ordinary  expenses 
of  th^ir  several  counties,  and  to  im|K>Be  an  assess- 
ment, and  appoint  a  collector,  it  was  held  that 

'  though  iliey  meet  before  October  1st,  they  cannot 
adjourn  to  a  day  after  October  1st  tbt  the  purpose 
of  completmg  a  levy,  and  that  a  tax  impoaed  at 
such  adjourned  meeting  is  void^  and  that  an  action 
cannot  be  maintained  on  the  bond  of  the  collector 
to  recover  the  amount  that  he  may  have  collected 
of  such  tax.  Store  v.  Merrymanf  7  Har.  &  J.  79. 
See  Collector,  61. 

466.  The  levy  court  of  Baltimore  county  having 
omitted  to  make  the  levy  for  the  year  1S23  be- 
tween the  1st  of  March  and  the  31st  of  December 
oTthat  year,  as  they  were  required  by  statute  of 
1817,  were  authorixed  by  statute  of  1823,  c.  23,  to 
*^  make  and  close  the  levf  on  or  before  March  1st, 
1824.'*  Held  that,  as  the  collectors  of  the  levy 
were  not  tp  be  appointed  before  the  assessment 
was  made,  the  statute  of  1823  extended  \he  time 
for  appointing  collectors.  StaU  v.  Dorsey,  3  Gill 
4b  Johns.  75. 

467.  That  court,  being  a  corporation,  nad  au- 
thority to  accept  and  approve  the  bond  of  a  col- 

*  lector  appointed  to  collect  tlie  levjr  authorized  by 
the  statute  of  1823,  though  k  was  aot  executea 
and  filed  till  the  3d  of  March,  1824.  ih. 

4&^.  Where  a  levy  court  vas  abolished  pending 
a  suit  brought  in  the  name  of  the  state,  for  the  ute 
ot  that  court,  against  the  obligors  in  a  collector's 
bond,  it  was  held  that  a  plea  in  abatement,  mtis 
darrein  cmUinuanee,  that  the  court  was  aholisnad, 
should  not  stop  the  further  prosecution  of  the 
suit.  »^.  « 

m 

X:  Caurif  of  Oytt  and  Termintt, 

469.  The  court  of  oyer  and  teriHincr,  in  New 
Jersey,  may  postpone  a  trial  afler  the  jury  are  part 
sworn.    SuUe  y.  Aaron,  1  South.  231.    eee  Con- 

TICTIOff,  &c,  33. 

470.  Under  section  5th  of  arficle  5th  of  the  con- 
stitnliion  of  Pennsylvania,  the  judges  of  the  com- 
mon pleas  may  hold  a  court  of  oyer  and  terminer, 
tbouffh  the  judges  of  the  supreme  court  are  in  ses- 
«ion  m  tibe  same  county,  if  they  are  not  hoiding  a 
cttirt  of  oyer  and  terminei.  ComrnonweaUk  v. 
Cr9»*t  1  Ashm.  281. 

'4tl.  If  process  be  issued  to  the  sheriff  and 
county  commissioners  to  draw  a  jury  for  a  court 
of  oyer  and  terminer,  it  is  error  if  tne  record  do 
h^  show,  either  expressly  or  by  necessary  infer- 
ence, that  the  jurors  have  been  legally  drawn. 
Eaton  V.  CommanweaUhy  6  Binn.  447. 

472.  So  where  the  precept  directed  the  sheriiF 
to  summon  "  24  good  and  lawful  men  of  the  body 
of  the  county  of  A,  then  and  there  to  inquire,  &c., 
and  tIsQ.  a  competent  nutnber  of  sober  and  ju- 
dicious persons  as  jurors  for  the  trial  of  all  issues 
•t  a  court  of  oyer  and  terminer,".  &c.,  it  was  held 
t»  be  a  fatal  error,  that  the  return  on  the  list  of 
jurors  did  no4  show  that  they  came  from  the  b^y 
«f  the  county  of  A.  White  v.  CommomoeaUh,  6 
Jkun.  179.  . 

473.  Under  the  statute  of  Feb.  fSlst,  1814,  for 
remedying  defects  of  process,  it  is  not  error,  after 
trial  on  the  merits,  that  the  sheriff's  name  was  &p|^ 
on  the  return  of«the  precept  anh  writs  aC^velff.^ 
facias.      CommtnupeaUk    v.  Smiifk,   2    3.  ^  y^ 

300.  •  ^' 

474.  So,  afl^  a  trial  on  Uw  merits,  aJJ  de&^ 


in  the  fhrm  df  a  precept  and  writs  of  ventra,  and  in 
the  return  thereof,  are  cured  by  that  statute,  t*. 
^  475.  When  a  precept  for  homing  the  court  con- 
tains a  clause  of  venire  facias ^  it  is  not  necessary 
th«t  venires  should  be*  issued  for  the  grand  and 
petit  Juries.  Nor  is  i^  necessary  that  such  precept 
should  be  directed  to  the  county  commissioners  as 
well  as  to  the  sheriff.  t6. 

478.  A  precept  for  a  cohrt  of  oyer,  &c.,  may 
issue  under  the  private  seals  of  the  judges  who 
appoint  the  court.  A  particular  seal  w-  not  re- 
€|uired  in  such  caae;  and  if  the  command  is  given 
in  the  name  of  the  commonwealth,  it  is  immateiia! 
in  what  part  of  the  precept  that  name  is  inserted. 
White  V.  ComnuwceaUh,  6  Binn.  179. 

477.  A  precept  to  a  sheriff  4o  summon  the  grand 
and  petit  juries  is  sufficient,  if  it  command  hiro  to 
cause  24  good  and  lawful  men  to  come  before  the 
judges,  though  it  do  not  direct  in  what  manner 
the  lurors  are  to  be  drawn,  t^. 

478.  If  the  record  show  that  before  a  bill  waa 
submitted  to  the  grand  jury,  the  precept,  directed 
to  the  sheriff,  was  returned  by  him  duly  executed, 
and  also  show  the  same  as  to  the  petit  ju^,  it  is 
BuAcient;  and  the  precept  itself  need  not  bo 
returned.     Werfel  v.  CommomjoeaUh,  5  Binn.  65. 

479.  In  New  York,  courts  of  oyer  and  terminer 
have  authoritjr  to  grant  new  trials  on  the  merits. 
Petrple  v.  Sto«e,  5  Wend.  39. 

A&).  And,  after  quashing  an  indictment,  may,  at 
a  subsequent  term,  give  leave  to  the  public  prose- 
,  ctftor  to  make  up  a  record  as  if  judgment  baa  been 
rendered  for  the  defendant  on  demurrer,  for  the 

furpose  of  enabling  him  to  sue  out  a  writ  of  error, 
f  such  leave  be  refused,  the  supreme  court  award 
a  mandamus.    People  v.  SiUme,  9  Wentf.  182. 

481.  A  court  of  oyer,  dsc,  cannot  bo  adjourned 
by  a  circuit  judge, or  otherwise,  because  a  number 

'  of  the  county  judges  sufficient  to  make  a  quorum 
are  not  present  at  the  dav  appointed  for  holding  it. 
And  where  a  quorum  did  not  a|(pear  till  the  third 
day  of  the  circuit,  and  then  opened  the  oyer  and 
terminer,  and  convicted  a  prisoner,  it  was  held  that 
the  proceedings  were  ^gram  nonjudice.  People  v. 
Bradwell,  2  Cow.  445. 

482.  Whether,  before  the  revised  statutes,  such 
court,  afler  having  sentenced  a  prisoner,  who  was 
convicted  before  them,  to  capital  punishment,  had 
power,  afler  adjournment,  on  being,  upon  further 
examination,  convinced  of  his  innocence,  to  8U»> 
pend  hiii  execution  till  the  case  could  be  laid  before 
the  pardoning  power  ?    MilUr*s  case,  9  Cow.  730. 

See  Certiorari,  276.  277.  986—289.  298. 

483.  A  special  court  of  oyer  and  terminer,  &c., 
in  Maryland,  acting  under  a  commission  from  the? 
governor,  has  all  the  powers  and  jurisdiction  of  the 
county  aourt  in  criminal  cases.    Horsey  v.  State, ' 
3  Har.  &  J.  2. 

484.  The  criminal  covrt  of  Baltimore,  county, 
though  styled  a  court  of  oyer  and  terminer,  &c.,  is 
ODnsidefed  as  a  branch  of  Baltimore  county  court, 
exercising  only  the  criminal  jurisdiction  that  is 
vested  in  all,  the  other  county  courts.  Davis  v. 
State,  3  Har.  Sl  J.  154.  It  has  power  to  order  the 
record  of  proceedings  on  an  indictment  to  be 
transmitted  to  an  adjoining  county  court,  the  party 
charged  having  first  complied  with  the  direotious 
of  the  statute  of  1805,  c.  65,  §  49.  ih. 

485.  In  Virginia,  judgment  of  death,  passed  on 
a  slave  by  a  court  of  oyer,  &c.,  cannot  be  reviewed 
by  a  superior  court  Peter  v.  Co^mmonMeaUk,  3 
Virg.  Cas.  330. 

^I.   County  Cotarts,  Courts  of  Common  Pleas,  and 
other  subordinate  Stats  Courts. 

^06'  The  countv  court,  in  MisSMBippi^fsan  infh* 
*ot  trihunal.  Stoclctt  v.  MchoUon^  Walker*,  75.  Its 
^♦occedings  can  be  proYeci  only- by  its  i%cordtB.  ib 
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487.  It  hu  MitlkorHj  to  Mttfo  tad  siksr  all 

claims  against  the  county,  and  to  leyjr  a  tax  for 
the  payment  ofauoh  claims;  and  if  it  rafose.so  to 
do,  it  will  be  compelled  by  nuuidamns  from  tbtf 
supreme  coort.  Madison  Covntu  Court  v.  ^Ux- 
aiu^,  Walker,  523.    See  ^nK,  385^329. 

4o8.  By  the  first  section  of  the  fiflh  article  of  the 
constitution  of  Missouri,  judicial  power  is  vested 
in  circuit  courts,  and  m  such  inferior  tribunals  as 
may  be  eaCablished  by  the  legislature.  The  county 
couru  have,  by  statute,  all  the  powen  that  were 
formerly  conferred  on  the  probate  courts.  County 
rf  Boone  t.  Corlno,  3  Mis.  12. 

489.  When  parties  in  the  county  court  conseat 
to  an  appeal  to  the  circuit  court,-  tor  the  opinion 
of  the  latter  on  matter  ai*  law,  that  court  has  the 
same  power  as  if  the  case  were  carried  up  in  due 
form  of  law,  and  may  try  the  case  de  now.  ib. 

4U0.  The  circuit  courts  haye  inherent  power  to 
make  rules  of  practice.  But  those  rules  a^  not 
permitted  to  operate  until  reasonable  notice  thereof 
has  been  given.    Riaker  v.  TkomaSf  2  Mis.  98. 

491.  The  drcuit  coQC^  derive  their  jurisdiction, 
in  capital  cases,  from  the  constitution  and  the  stat- 
ute organizing  them.   Samtuls  v.  State,  3  Mum*  68. 

492.  They  liave  jurisdiction  of  assaults  and  bat^ 
teries  committed  before  the  passing  of  the  stetute 
of  1831,  which  declares  that  assaults,  bjitterjes, 
&Ai ,  are  not  indictable  offences.  Wilder  y.  SttUe^ 
3  Mis.  413.. 

493.  If  the  circuit  court  improperly  award  exe- 
cution, the  defendant  must  first  move  that  court  to 
wt  it  aside,  before  it  can  be  assi^poed  for  error  in 
the  supreme  court  Poaey  v.  Buckner,  3  Mis. 
604.     See  AtUe,  335. 

494.  The  constitution  of  Illinois  directs  that 
there  shall  be  elected,  in  each  county,  three 
county  commissioners,  for  the  purpose  of  transact- 
ing all  oounty  busiuMS,  whose  powers,  Ax.,  shall, 
be  re^la^d  and  defined  by  law.  The  comity 
commissioners*  court  is  the  mere  eceature  .of  the 
statute  defining  ite  dutieB^  BetU  v.  Menardf  I 
Breese,  Appx.  13. 

495.  The  commission's,  have  no  power  to  con- 
tract, except  as  a  court.  Commissioners  v.  Jonesf 
1  Breese,  lOG. 

496.  The  statute  appointing  circuit  courte  was 
approved  on  the  31  st  of  March,  1819,  and  on  that 
day  a  writ  issued  from  the  clerk's  office  of  a  cir- 
cuit court,  returnable  to  the  next  May  term. 
Held  that  the  writ  was  void,  the  sUtute  not  taking 
efiTect  till  April  Ist,  and  there  being  no  court  in 
existence  on  the  day  of  the  issuing  of  the  writ. 
Coleen  v.  Figgins,  1  Breese,  3. 

497.  These  courte  may  dissolve  an  Injunction, 
and  render  judgment,  in  vacation.  Cornelius  v. 
Coons  f  1  Breese,  15. 

498.  By  the  sUtute  of  January,  1827,  which 
allows  appeals  from  these  tsourto,  in  ail  casn 
where  the  final  judgment  amounte,  exclusive  of 
costs,  to  $20,  or  relates  to  a  franchise  or  i^eehold, 
final  jurisdiction  is  given  to  them,  and  a  writ  of 
error  to  the  supreme  court  is  excluded,  where  the 
judgment  is  for  less  than  $20;  the  Word  **  appeals  '* 
being  used  in  the  same  extended  sense,  in  this  stet- 
ute, as  the  word  "  appellate  "  is  in  the  constitution 
of  the  stete.  Clark  v.  Ross,  1  Breese,  261.  See 
Post,  667.  668. 

499.  The  constitution  of  Alabama  veste  judicial 
power  In  circuit  courte  to  be  held  in  each  county, 
and  in  such  inferior  courte  as  the  legislature  may 
esteblish.  By  stetute  of  1819,  a  county  court  of 
fiYt  associate  justices  was  estabiishea  in  each 
county,  anA-succeeded  to  the  powers  of  the  prior 
couniy  and  orphans*  court  csteblishe^  by  stetute  ' 
of  1807,  who  elected  one  of  their  number  to  pre- 
side, with  the  title  of  chief  justice.  By  stetute  of 
1821 ,  the  legislature  elected  one  judge  of  the 
•ountv^  couA  for  pach  eounty,  who  was  vested 


wfth  tks  jnridlietkm  tad  pcnrar  of  Ibe 
county  courte.    Aikin'«  I>i||iest,  245. 

500.  In  addition  to  this  jurisdiction  and  power, 
these  county  courte  were  vested  with  jarisdidiodL, 
concurrently  with  the  cirdoit  court,  or  all  actiwus 
of  debt,  assumpsit,  case,  covenant,  trevpaas,  and 
aasviH  and  battery,  and  to  grant  wriiM  tieertiormri 
•nd  supersedeas;  and  were  authorised  to  take  co^ 
nisance  of  all  civil  actions  within  their  coantie^ 
where  the  value  of  the  matter  in  controvervy  did 
not  exceed  $100,  except  real  actions,  actioos  c^ 
ejectment,  and  trespass  qttare  dausumfrMt.  And 
an  aj^al,  or  writ  of  error,  will  lie  from  uwir  final 
Judgmente  or  orders  to  the  oircuit  or  supreme 
court.  Aikin's  I>igesty246.   See  Ckhtioiiabi,  142. 

501.  In  appeals  or  write  of  error  from  the  coanty 
t»  the  «rcuit  courte,  fiifleen  par  cent,  damages  may 
be  given  on  afllimance  of  the  judgment.  Ward  v. 
JilexMkder,  I  Stew.  382.  Bishop  v.  Cex,  Minor,  904. 
Oteu  v.  Rives f  Minor,  401. 

603.  After  th«  stetute  of  1819,  the  chief  justice 
of  the  county  court  could  not  try  a  case  as  justice 
of  the  petfce.    Rhodes  v.  Sneed,  Minor,  403. 

503.  On  error  to  the  circuit  court  firom  tbt 
county  court,  the  forme^r  may'  render  such  jud^ 
mcnt  a«  should  have  been  rendeted  by  the  latter 
unless  the  record  show  matter  that  requires  a  trial 
by  jury.     Lane  v.  Kirkman^  Minor,  41t. 

^4.  The  coun^  court  nas  no  jurisdiction  by 
appeal  or  certiorari,  in  casos  of  forcible  entry  sosi 
deteinet.     Ditnham  v.  Carter,  2  8te«.  496. 

505.  A  decree  of  that  court,  ordering  the  sale  of 
lands  of  an  insolvent  estete,  cannot  be  impeacbedL 
by  third  pcfsons,  and  is  evidence  against  them. 
Richardson  v.  Hobart,  1  Stew.  500. 

500.  Ite  decrees,  &.C.,  though  unadvisedly 
n$e  operative  untU  vacated  by  a  higher  tr ' 
bttl  it  does  not  necessarily  follow,  because 
decree,  &c.,  is  a  record,  that  execution  nay 
to  compel  satislkction  tiiereof.  Morrison  v. 
rison,  3  Stew.  444. 

507.  The  pendency  of  n  questioB  before  Ibe 
county  court  whether  one,  who  is  cited  as  gsr- 
nishee,  owes  the  debtor,  does  not  prevest  Mer 
oreditorv  from  interposinsr,  in  ohancesy,  against  a 
judgment  in  such  gurnishment.  Eatmt  v.  F«tt0^ 
son,  2  Stew,  d^  Port.  9. 

508.  The  mere  ascertainment,  hy  the  AooBty 
court,  of  the  sum  remaining  in  tiie  hands  of  ad- 
ministrators, ftc,  even  though  the  settlement  he 
final,  does  not  divest  chancery  of  jurisdiction, 
when  applied  to  by  a  distributee  to  compel  pay- 
ment of  a  portion  to  which  he  is  entitled.  Ckerry 
V.  Belcher,  5  Stew.  <&  Port.  133. 

509.  The  county  court,  acting  judieiaTIy,  has  Wb 
authority  to  teke  the  acknowlec^ment  of  a  deed  of 
lands.    JIfimit  v.  Lewis,  2  Porter,  24. 

510.  By  the  constitution,  article  5th,  §  6th,  the 
circuit  eourt  has  no  original  jurisdiction  in  eivil 
cases,  when  the  amount  in  controversy  does  noft 
exceed  $50.  Carter  v.  Dade^  1  Stewk  18.  Homard 
▼.  Wear,  Minor,  84.     Curtis  v.  Oary,  Minor,  118. 

511.  By  stetute,  if  any  suit  shall  be  commenced 
for  a  less  sum  than  the  court  can  legally  take  cog- 
nizance of^  or  if  any  person  shall  demand  a  greater 
sum  than  is  dvs,  on  purpose  to  evade  the  law,  the 
plaintiff*  shall  be  nonsuited  and  pay  coste.  But  if 
an  affidavit  be  filed  that  the  aum  sued  for  is  resHy 
due,  but  that,  for  want  of  proo^  &c.,  less  is  re> 
covered,  the  }daintiff  shall  have  judgment  for  what 
is  Ic^lly  proved.    Minor^  84. 

512.  The  court  do  not  infer  from  the  (act  that 
the  amount  of  the  verdict  is  less  than  $50,  thai 
the  plaintiff  intended  to  evade  the  law.  Minor,  1 18. 

513.  If  a  debt,  though  originally  less  than  ^5|^ 
ant^unte  to  more  than  that  sum  b?  adding  iattereat, 
it  is  within  the  jurisdiction  of  me  court.  Ihgmn 
▼.  Odam,  3  Stew.  58 

514.  This  cottrt  has  exclosive  jurisdiction  a*  to 
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Ib»  mW  of  maI  ettato  l9?M  Moa  ky  TtrlM  of  exe- 
evtioni  issaed  by  joslioefl  of  tho  peftoe.  M'D^muL 
¥.  JUMNfy,  3  Stew.  314. 

615.  Where  part  of  the  tevm  of  a  court  waa  held 
bjr  oine  judge,  and  part  by  another,  the  latter  was 
hield  competent  to  •onaider  a  motion  for  a  new 
trial  in  a  eause  adjudged  by  the  former.  JkUtme 
V.  Eattin^  3  Portee,  1^. 

516.  The  jodgmeat  of  the  eireoit  (or  other  iofe- 
rkn*)  oourt,  on  a  matter  submitted  foi  its  inapectioii, 
will  not  bo  reviewed,  unless  a  bill  of  exceptions  is 
ragularljtaken.     Turk  v.  Smithyii  Porter,  155. 

517.  The  aUtute  of  1890,  eKtendiag  tho  juris- 
tfotioa  of  the  ciicuit  court  of  Cotaeo  county  lo  alt 
tlie  tract  of  oonntry  belonging  to  the  Cherokee 
Indians,  nve  that  court  jvriMliction  only  of  crimes 
and  mistMmeanors  eommitled  within  that  tract  of 
Itkdian  coutttry,  and  did  not  confer  the  civil  jnris- 
dietion  of  justices  of  tlft  peace  in  cases  of  forcible 
entry  and  detainer.  J%oma8  v.  Adorns,  2  P«rfeejc,  188. 
0ee  Jinte,  351—362. 

518.  Judicial  power,  by  the  constitution  of  Indi- 
ana, is  vested  in  circuit  courts,  and  such  othef 
■nferior  courts  as  may  be  establined  by  the  legis- 

'  latttre.  The  circuH  conct  cannot  take  cognizance 
of  a  matter  of  eontroyersy  0t  suit,  unless  it  be 
Viought  before  the  oourt  by  process  of  law,  or 
oCber  legsA  proceeding.  An  agjreement  of  parties 
•sspecting  fkots,  and  a  request  that  the  oourt  will 
decide  thereon,  give  ao  authority  lo  the  oourt  to 
vender  tedgment.    Hoover  v.  Harnnaf  3  Blackf.  48. 

519.  The  eireuit  court  has  jurisdiotion  of  the 
offntce  of  winning  any  sum  of  money,  however 
•Dfiall,  at  a  game  with  cards.  State  ji.Jilhntony  2 
Blackf.  251. 

620.  The  statute  of  1825,  authorizing  special  ses- 
•ioiiB  of  the  circuilr  court,  does  not  warrant  the 
Aiding  of  an  indictment,  at  the  special  teim. 
MainA  any  person  except  the  one  for  whose  trial 
tto  court  IS  convened.  WUson  v.  State,  1  Blackf. 
426.    See  Jinte^  9i.  94. 

€21.  ik  wiifrof  errsr  Hes  to  the  judgment  of  the 
circuit  court  awarding  exeotttion  against  the  real 
osCate  of  a  defendant,  upon  a  ssi.  fa.  on  a  judgment 
of  a  justice  of  the  peace,  certified  under  ttie  statute 
of  libs.  JifFadin  v.  GUI,  1  Blackf.  309.  Also  to 
a  refusal  of  the  court  to  erant  a  new  trial.  Golds* 
#y  V.  RSbtrtsoii,  I  Blackf  21. 

522.  If  the  different  charges  against  a  clerk,  for 

'  taking  unlawful  fbes,  amount,  in  the  aggregate,  to 

*tfae  sum  necessary  to  give  jurisdiction  to  the  circuit 

oourt,  the  demand  may  be  sued  for  in  that  court. 

Imus  V.  Bmihn,  1  Blackf.  322. 

9^.  In  Tennessee  and  North  Carolina,  where 
•latates  direct  tint  no  suit  shall  be  oriirinaily  oom- 
neneed  in  the  inferior  courts  for  any  oemand  less 
than  £20,  &«.,  and  that  the  plaintiff  shall  be  non- 
s«ited  if  he  bring  such  action  in  those  courts,  un- 
loss  bo«file  an  affidavit,  dus.,  the  verdict  determines 
the  amount,  unless  the  sum  be  reduced  by  proof 
of  payment.  A  set-off,  which  reduces  the  ver- 
dict, does  not  entitle  the  defendant  to 'a  nonsuit 
^e  nonsuit  mast'tio  demanded  alter  the  verdict 
io  returned,  and  before  it  is  recorded.  Htudtick 
r.  Stetemrt,  1  Overt.  476.  Jordan  v.  Barry,  4 
Ifavw.  106.  fktstr.  Jsdbsn,  Cooke,  406.  WU- 
ffoau  V.  HoUombe,  1  Car.  Law  Repos.  365.  M'KeH 
r  ITeJt,  2  Hayw.  51.  Anon.  2  Hay w.  115.  AUen 
▼.  Stokes,  1  Havw.  122.  M*Kaugkton  v.  HwdtTy  1 
fiay w.  4rj4.  Brooka  v.  Cotttns,  1  Tavlor,  236.  C. 
&N.  349.  Jlfsrav.  Scales, 2  Hawks, 364.  M'Gekee 
T.  Drau^AoM,  2  Car.  Law  Repos.  260.  5  Hay  w.HUlL 

524.  Since  the  North  Carolina  statute  of  1820, 
advantage  can  be  taken  of  this  matter  only  hy 
flavin  abatement;  and  the  plaintiff  need  not  fiie 
an  afBAavit,  as  he  was  fiw sneHy  required  to  do. 
SkMpard  V.  BH^jrs,  2  Hawks,  360.  AlUo^n  y, 
HtUicoek,  2  Pev.  ^. 
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B/  the  Temessee  statute  of  1803,  no  suit 
can  be  legally  instituted  in  the  county  court  of 
pleas  aad  quarter  sessions  for  any  sum  under  ^50, 
and  if  a  soil  be  brought  therein  for  a  less  sum.  it 
shall  abate  on  plea  of  the  defendant.  Under  tois 
statute,  judgment  for  less  than  $50  will  not  be 
aireated  for  want  of  jorisdiotion ;  but  the  matter 
must  he  pleadec^in  abatement.  Martin  v.  Car* 
ter^  1  Tei^.  489.  Cotingion  v.  JfeUson,  6  Yerg. 
475. 

526.  That  court  has  jurisdiction  of  ofienoes 
against  gpod  moiols,  and  grossly  Anndalous  and 
publicly  indecent.  Griakam  v.  Stttte^  2  Terg.  589. 
And  to  license  ferries  across  navigable  riv^ra, 
though  the  opposite  banks  thereof  be  without  the 
limits  of  the  state.  (Mrporation  of  MermhtM  v. 
Oterttm,  3  Yerg.  3W. 

527.  if  a  cause  be  timnsmitted  by  consent  from 
the  oonnty  court  to  the  circuit  court,  whidi  had 
original  jurisdiction,  the  latter  must  tiV  the  cause. 

•  Chester  v.   Emkreo,  Peck,  370.     S.  P.  EUtins  v. 
Sams,  3  Hayw.  44. 

588.  If  a  sH.  fa  issued hy  the  clerk  of  a  county 
court  to  revive  a  judgment  rendered  by  a  justice 
of  the  peace  who  has  died  or  resignea^  be  maie 
returnable  to  the  court,  insti^ad  of  (Be  clerk  tliertf* 
of,  as  is  required  by  statute,  it  confers  no  joris- 
dietion  on  the  cowt.  While  v.  Davenport,  7 
Yerg.  475.    See  Puekett  v.  Owen,  Peck,  167. 

5%).  Qiusre,  whether  the  county  iSourts  have 
authority  to  appropriate  public  money  for  books 
and  stationary  furnished  to  oleriLs  ?  Coleman  v. 
Smith,  Mart  6l  Yerg.^.  See  Cohstable,'  tt. 
County,  26.    Ante,  346—348. 

530.  The  circuit  court  has  appelate  jurisdic- 
tion to  reverM  or  affinn  the  order-  of  a  countv 
court  establishing  a  ferry.  JBtetr  v.  Carmichad^ 
2  Yerg.  306. 

531.  Where  the  jndgmeot  of  the  eircnit  court, 
on  a  demurrer,  is  revoraed  by  the  supreme  court, 
and  radgment  pronounced  that  the  plaintiff  recover 
his  damages,  and  the  case  is  remanded  to  the  cir- 
cuit court,  that  court  oannot  receive  a  plea  in  bar. 
Undenoood  v.  Martin,  2  Overt  190. 

532.  The  venue  or  a  cause  connBeaeed  in  the 
circuit  "Court  of  the  county  of  A  was. changed  by 
that  court,  and  the  cause  transferied  to  the  circuit 
court  of  the  covnty  of  B.  The  clerk  of  the 
former  court  was  ordered  to  send  a  transcript 
of  all  the  proceedings  therein  to  the  latter  court 
fifteen  days,  at  least,  before  the  next  term 
thereof;  which  was  not  done  till  oftor  the  ex- 
piration of  that  term.  Held  that  the  latter  court 
nad  no  jurisdiction  of  the  cause.  M'Htnry  v. 
Wailen,  2  Yerg.  441. 

533.  A  transfer  of  a  petition  to  lay  off  a  road 
from  the  circuit  court  of  one  county  to  that  of 
anoti^r,  though  bv  consent  of  parties,  gives  no 
jurisdiction  to  the  fatter  court.  Ex  parte  WitliAms, 
4  Yerg.  579. 

534.  A  judge  of  the  circuit  court  has  no  author- 
ity to'  grant  an  order  to  supersede  a  decree  or 
judgment  of  the  snpreme  court.  DiireU  v.  East' 
laM,  3  Yerg.  597. 

535  Tlie  county  coucts^  in  North  Carolina, 
have  no  power  to  clir^t  proceedings  had  before  a 
juMtice  of  the  peaoo  to  be  brought  before  them. 
Their  jurisdiction  is  confined  to  specified  and 
seumerated  objeoto.  AUxandkr  v.  Baieman,  C.  A 
Bl.  20.     ffest  V.  JGttreU,  I  Hawks,  493. 

536.  They  have  the  same  powers  as  a  court  of 
equity  to  correct  mistakes  in  the  settlement  of  a 
guardian's  account,  if  mistakes  be  clearly  shown. 
TresI  V.  KiUreU,  1  Hawks,  493.    Seo  AnU,  349. 

*  350.    And  have  jurisdiction  of  an  action  of  waste. 
ffallestlMe  v.  Poyner,  2  Hayw.  1 1f. 

59n^.  A  dtaiand  of  re-probate  oannot  h€  nUule  in 
^j^  co^mty  court,  when  an  issue  of  dtvisavit  vd 
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mm  is  finally  tried  in  the  fnpeiieff  coirt.    H^dga 
▼.  Jasper,  1  Dev.  459. 

538.  The  statute  of  1741  ffives  jurisdiction  to 
the  county  court  to  punish  slaves  with  whipping, 
&c.f  for  a  first  offence,  and  with  death  for  the  sec- 
ond i  and  Uie  statute  of  1816  does  not  take  4war 
this  jarisdictiDn,  as  to  a  first  offence.  State  y.  Jid- 
aj»,B  Hawks,  188.    See  Appeai%  105—107. 

539.  By  the  South  Carolina  statute  of  1799^  the 
county  courts  were  abolished.  2  Bay,  235.  M'Clain 
V.  HaynBf  1  Const.  Rep.  212. 

540.  This  statute  did  not  repeal  every  part  of 
the  connty  court  act,  but  merely  such  parts  thereof 
as  were  repugnant  to  this  statute.  Brady  v.  Hilly 
3  Const.  Rep.  655. 

541.  Those  courts  had  no  jurisdiction  of  an 
action  on  a  sheriffs  bond.  Treasurer  y.  Youngs  2 
Con  at.  Rep.  764. 

542.  The  common  pleas  lias  no  power  to  order 
a  sale  of  land,  except  io  cases  of  intestacy.  Spann 
V.  Blocker,  2  N.  <&  M.  593. 

543.  The  city  court  of  Charleston  is,  to  a  certain 
extent,  a  court  of  common  pleas,  and  governs  it- 
self, in  a  matter  of  bail,  by  the  rules  of  practice 
of  the  common  pleas.  Legare  v.  Broton,  4  M'Coid, 
371. 

544.  The  statute  of  1769,  giving  summary  juris- 
diction to  the  common  pleas  of  cases  under  iC20, 
did  not  give  it  concurrent  jurisdiction  with  the 
courts  of  equity  in  all  cases  under  that  amount. 
Taylor  v.  Drake,  1  M'Cord,  174.  See  St.  Amand 
V.  Gerry,  2  N.  &  M.  487.  .  Simpson  v.  JfMUlim, 
l.N.  &M.  192. 

545.  The  statute  of  1809,  giving  the  common 
pleas  authorHy  to  appoint  guardians,  in  the  case 
of  the  division  of  estates,  did  not  transfer  to  that 
court  all  the  powers  of  the  court  of  equity  con- 
nected with  that  subject.  HarringUm  v.  Cole,  3 
M 'Cord,  509.  It  did  not  give  the  common  pleas 
power  to  call  a  guardian  to  account,  ib. 

546.  The  common  pleas  has  no  jurisdiction  to 
investigate  an  alleged  frand  in  obtaining  a  grant 
of  lands  from  the  stale,  except  where  such  juris- 
diction has  been  expressly  conferred.  Huggins  v. 
Breioer,  2  Bailey,  25. 

547.  The  jurisdiction  of  that  court,  as  a  court 
of  caveats,  under  statute  of  1769,  is  confined  to  an 
examination  of  the  rights  of  parties  before  the 
grant  has  passed  the  seal  of  the  state,  ib. 

548.  Under  ik&  statute  of  1791,  granting  to  the 
judges  of  the  common  pleas  the  power  of  deter- 
minmg  all  questions  arising  under  caveats,  the 
judges  may  order  an  issue  of  fact  to  be  tried  by  a 
jury.  Trapier  y.  tVilson,  2  M'Cord,  191.  And 
are  not  bound  to  suspend  the  trial  of  such  issue 
till  it  is  taken  to  the  constitutional  court  to  decide 
whether  it  be  proper  to  direct  an  issue,  or  not.  ib. 

549.  Courts  of  common  pleas,  in  New  Jersey, 
have  authority  to  set  aside  verdicts  and  grant  new 
trials.     Squire  v.  Qale,  1  Halst.  157. 

680.  And  may  refuse  to  enter  judgment  in  at- 
tachment on  the  report  of  auditors,  and  rei^r  the 
matter  back  to  them,  if  they  have  mistaken  the 
law.     Berry  v.  Collet,  1  Halst.  179. 

551.  fiat  they  cannot  reverse  a  justic&'s  judg- 
ment for  irregularity  ;  they  are  to  retry  the  cause 
on  the  merits,  and  do  act  as  conrfs  of  error.  Clark 
V.  False,  1  Pen.  263. 

552.  They  have  no  such  control  over  jails  as  to 
discharge  therefrom  persons  confined  under  pro- 
cess from  another  court.  Stryker  v.  iZsa,  6  Halst. 
319. 

553.  Their  errors  or  irregularities  in  setting 
aside  an  amereement,  or  in  discharging  a  defend- 
ant on  common  bail,  cannot  be  examined  on  writ 
of  error,  &c.,  in  the  supreme  court.  Wright  v. 
Green,  6  Halst.  334.    See  5  Cranch,  185. 

554.  Courts  of  common  pleas,  in  New  Y5rk,are 


of  inferior  jnrisdietion.    People  ▼.  Mttkts,  ^.  1 
Johns.  Cas.  181. 

555.  They  cannot  order  a  cause,  brought  belbra 
then  by  appeal  from  a  justice's  court,  under  tbe 
statute  sess.  44,  c.  94,  to  be  referred,  on  the  namal 
affidavit,  but  must  hear  the  cause  and  decide  oa 
the  idmissibility  q€  the  evidence  offered  in  the 
justice's  court.  People  v.  Washington  Cotmmom 
Pleas,  20  Johns.  363. 

556.  .They  have  no  power  to  grant  a  writ  of 
error  coram  nobis.  People  v.  Common  PUas  ^ 
Oneida,  20  Johns.  22. 

557.  Where  neither  of  the  judges  is  a  connsel* 
lor  of  the  supreme  court,  and  tl^y,  after  verdicly 
refuse  to  renaer  judgment,  under  pretext  of  irreg- 
ularity, but  in  trum  because  the  verdict  was 
against  •vid^nce,  a  mandamus  lies  to  compel  them 
to  render  judgment.    Haight  v.  Turner,  2  Johns. 

558.  A  judge  of  the  common  pleas,  being  coun- 
sellor of  the  supteme  court,  may  consent  to  a 


trial,  without  having  been   present  at  the  first 
trial.     Ex  parte  Ward,  5  Cow.  20. 

559.  A  court  d(  common  pleas  may  set  Aside  a 
regular  judgment  by  default,  if  there  hare  been 
any  fraud  or  surprise;  Delancey  v.  BrowneU,  4 
Johns.  1:M)  ;  and  a  verdict  of  a  jury,  or  report  of 
veferees,  if  founded  on  the  testimony  of^a.  witness 
who,  in  their  opinion,  was  not  credible.  Ex  parts 
Bassett,  2  Cow.  458. 

560.  But  cannot  inquire  into  the  fairness  or  reg* 
ularity  of  judgments  rendered  by  justices  of  tlie 
peace  and  certified  into  the  clerk's  office  by  tr«»- 
script.  People  V.  Judges  of  Washingion  Common 
Pleas,  1  Wend.  79.  Miter,  as  to  abuses  in  suing 
out  process  of  execntion  on  justices*  judgnnieiilsy 
or  irregularity  in  executing  itb  £x  parts  Thomp^ 
son,  5  Cow.  31.  See  al^  Sholts.  v.  Judges  of 
Yates  County,  2  Cow.  506. 

561.  A  first  iadge  cf  the  common  pleas  had  oo 
jurisdiction  under  the  ninth  sedion  of  the  statste 
for  givinjT  relief  in  cases  of  insolvency,  ^urrmsfs 
ease,  14  Johns.  221 . 

562.  In  Massachusetts,  the  provincial  statute 
13  Willia«i  III.  c.  11,  enacted  that  all  civil  actions, 
not  cognizable  before  a  justice  of  the  peace,  abouhi 
be  originally  heard  and  tried  in  an  inferior  court 
of  common  pleas.  And  after  the  adoption  of  the 
state  constitution,  and  the  organization  of  the 
county  court  of  common  pleas,  as  successor  of  ths 
inferior  court,  all  such  actions  must  have  been 
originally  commenced  in  the  common  p1eas«  ex- 
cepting only  in  those  cases  where  special  provision 
was  made  by  statute  for  commencing  actions  in 
the  supreme  eourt.  Commmvwealth  v.  Joknam,  8 
Mass.  91.93. 

563.  The  court  of  common  pleas  has  the  powers 
precisely  given  to  it  by  statute,  and  no  other. 
Per  Sedgwick,  J.  1  Mass.  457. 

564.  U  has  no  jurisdiction  of  suits  on  probate 
bonds.  White  v.  Qjaarles,  14  Mass.  451.  Bee 
Post,  715—718. 

565.  Under  the  county  court  system,  the  com- 
mon pleas,  as  successor  of  the  court  of  sessions, 
had  no  juf^isdiction  of  ounces  created  by  statute, 
unless  it  was  expressly  given  -by  the  statute. 
Commontoealth  v.  KnovUton,  2  Mass.  530.  Cows^ 
moniDsaUh  v.  Holmes,  17  Mass.  336.  S.  P.  in 
Maine.    Parcker*s  case,  2  Greeid.  321 . 

566.  As  the  sessions  had  jurisdiction  of  the  o^ 
fence  of  libel,  that  jurisdiction  was  transferred  to 
the  common  pleas.  Commonweaith  v.  Holmes,  17 
Mass.  ^396.  So  of  every  other  common  law  ol^ 
fence  which  did  not  relate  to  life,  member,  or  bsa- 
ishment.  i^. 

567.  The  court  of  common  pleas  had  jorisdio- 
tion  of  all  civil  actions  la^uUy  sued  in  the  ooan- 
ty,  including  all  transitory  notions,  and  all  local 
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ftctionfl  of  which  the  eaime  arose  in  the  county. 
Mrigga  v.  J^antucket  Bank^  5  Mass.  95.  Cleveland 
V.  mish,  4  Mass.  592. 

563.  By  the  statute  of  1782,  c.  11 ,  that  court  had 
cognizance  of  all  such  actions  *'  of  the  value  of 
more  than  forty  shillings.**  4  Mass.  592.  5  Mass.  ^. 
The  statutes  of  17^3,  c.  42,  and  1797,  c.  21,  which 
gave  jurisdiction  to  justices  of  the  peace  in  matters 
"  not  exceeding  four  pounds,*'  and  the  statute  of 
1807,  c.  123,  extending  their  jurisdictiMi  to  cases 
in  .which  ^'  the  damage  demanded  does  not  exceed 
$^j"  ousted  the  jurisdiction  of  the  common 
pleas,  at  those  different  times,  of  cases  wherein 
the  damages  demanded  were  below  those  sums. 
Sumner  v.  Finegan^  15  Ma*.  285. 

569.  It  had  jurisdiction  of  a  writ  de  AomtiM  re- 
pltgiando,  where  the  party  was  held  without  order 
of  law.  WUliamav.  Blunt,  2  Mass.  \07.  Aliter, 
where  the  party  was  held  by  lawful  authority,  ih. 
See  Poit,  713.  714. 

570.  Under  the  statute  of  1800,  c.  74,  §  4,  au- 
thorizing the  recovery  of  all  penalties  given^  in 
whole  or  in  part,  to  the  use  of  the  comraonweaJth, 
by  indictment  in  any  court  proper  to  try  the  same, 
the  common  pleat  has  jurisdiction  of  tJie  offences 
enumerated  in  the  first  section  of  the  statute  of 
1785,  c.  28,  and  by  that  statute  made  cognizable 
by  justices  of  the  peace.  CommonwealLh  v.  fVhUe. 
8  Pick.  453. 

571.  The  Maine  statute  of  1829,  giving  justices 
of  the  peace  jurisdiction  of  actions  of  replevin  of 
goods  not  exceeding  the  value  of  ^20,  did  not 
take  away  any  previously  existing  jurisdiction  or 
the  com  mon  pleas.  *  Ridlon  v.  Emery,  €  Greenl.  262. 

572.  The  statute  of  1822,  c.  1^,  gave  original 
exclusive  jurisdiction  to  the  common  pleas  of  all 
civil  actions,  except  such  actions  wherein  the  su- 
preme ^udieiiil  court,  or  justices  of  the  peace,  then 
Lad  original  jurisdictioa.  ih. 

573.  The  common  pleas  has  authority,  as  inci- 
dent to  its  jurisdiction,  to  issue  a  capias  in  all  cases 
of  contempt.    Mariner  v.  Dyer,  2  Greenl.  165. 

574.  By  statutes  in  New  Hampshire,  no  action 
could  be  commenced  in  the  late  court  of  common 
pleas,  wherein  the  sum  demanded  did  not  exceed 
the  sum '  of  ^13.33,  except  when  the  title  to  real 
•state  was  in  question.  Flagg  v.  Qothatn,  7  N. 
Hamj>.  268. 

57o.  By  statute  of  June,  1816,  that  court  had 
final  jurisdiction  of  all  pleas  and  actions  wherein 
the  sum  demanded  in  damages  did  not  exceed  |^0, 
except  actions  in  which  the  title  to  real  estate 
was  drawn  in  question.  RaUnnt  V.  JSppUby,  2  N. 
Hamp.224.  ^ 

576.  The  sUtute  of  July  3d,  1829,  ^ve  that 
court  jurisdiction  to  lay  out  hi^ways  in  two  or 

.more  towns  in  the  same,  or  in  different  counties. 
fnketUr'a  case,  7  N.  Hamp.  280. 

577.  The  statute  of  December  29th,  1832,  which 
provided  for  the  organization  of  the  present  courts 
of  common  pleas  m  the  several  counties,  trans- 
ferred to  those  courts,  respeetiTelyy  the  jurisdic- 
tion to  lay  out  such  highways,  ib, 

578.  That  statute  also  vested  in  the  present 
courts  all  other  jurisdiction,  power,  and  authority, 
by  law  before  vested  in  the  late  court,  ib, 

579.  Bj7  the  5th  section  of  the  4th  article  of  the 
Constitution  of  Kentucky,  a  county  court  is  to  be 
established  in  each  county;  and  the  '< county 
court"  and  **  court  of  the  county  **  aie  convertible 
terms.    Palmer  v.  Craddock,  Pr.  Dee.  215. 

580.  The  whole  term  of  the  court  is  regarded  by 
the  law  as  of  but  one  day.  Dye  v.  Knox,  1  Bibb. 
574.    See  Appxal,  121.  ' 

581.  The  minutes  subscribed  by  the  presi^:  ^ 
justice  of  the  court  oooptitute  the  only  legal  r^^^^^ 
of  its  proceedings.  The  clerk  cannot  mak^  ^V^ 
fMord  in  vacatitfiu     TaBei  ▼.  D&M,  t  \|^h  ^ 


606.  Thoto  miftutes  are  oonoHiBive  cridence  of 
what  is  done  in  court,  and  oonnot  be  contradicted. 
Hundley  v.  Russell,  Hardin,  146. 

582.  County  courts  have  jurisdiction  of  motions 
against  sheriffs  or  county  collectors  for  not  paving 
money  to  county  creditors,  either  on  behalf  of  the 
county  for  balanees  due  to  it,  or  on  behvif  ^  ^ 
county  creditor  for  a  debt  due  to  him.  BraiBgy  T* 
Tompidns,  Hardin,  184. 

583.  But  have  not  jurisdiction  of  a  motion 
against  coUectoii  of  militia  fines  who  are  ap- 

rented  by  a  beard  of  officers.     Ikdl  v.  Geokagen 
J.  J.  Marsh.  377.    Their  jurisdiction  is  derived 
wholly  from  statute.   Elliott  v.  Peirsol,  1  Pet.  341. 

584.  They  have  authority  to  appropriate  a  room 
in  the  court-house  for  the  use  of  their  clerk.  Mar^ 
skail  V.  Commomoealik,  Pr.  Dec.  388. 

585.  The  recommendation,  by  the  court,  of  one 
of  its  members,  to  be  sheriff'  of  the  county,  is  not 
evidence  against  others  that  he  was,  at  the  time  of 
such  recommendation,  a  justice  of  the  peace,  Cri7- 
btrt  y.  rhisUm,  6  Litt.  m. 

580.  They  act  judicially  in  establishing  and  alter- 
ing public  roads,  and  therefore  cannot  act  on  thfiir 
own  personal  knowledge,  but  must  adjudicate  upon 
the  report  of  viewers,  and  the  '&cts  adducee  in 
evidence.    Hawkins  v.  Radinson,  5  J.  J.  Marsh.  8. 

587.  A  county  Iovy.  if  not  laid  by  a  majority  of 
all  the  justices,  is  void,  and  will  not  warrant  a  dis- 
tress.    Gilbert  v.  Husion,  6  Litt.  223. 

588.  By  sUtute  of  Dec.  20th,  1802,  circuit  courts 
were  established  with  jurisdiction  in  all  causes  at 
common  law  and  in  chancery  in  their  respective 
circuits,  except  in  causes  of  less  value  than  five 
pounds,  d^c,  (afterwards  |^0,^n  most  cases,)  and 
with  the  same  power  and  jurisdiction  that  were 
vested  in  the  district  courts  and  quarter  sessions 
courts.  Under  this  statute,  the  damage  laid  in 
the  writ  and  declaration,  in  actions  S9nnding  in 
damages,  give  the  court  jurisdiction ;  a  verdict  for 
less  than  five  pounds  does  not  oujrt  the  court  of  its 
jurisdiction.  Singleton  v.  Madigon,  1  Bibb,  342 
HuT^  V.  Ben,  1  Bibb.  402. 

5^.  These  courts  have  jurisdiction  of  an  action 
on  a  constable's  bond  for  his  not  paying  over  money 
collected  by  him,  though  the  sum  ooUeoted  be  less 
than  f|50;  for  the  judgment  is  rendered  for  tho 
penalty  of  the  bond.  Commonwealth  v.  Bohon, 
1  Litt.  22. 

590.  But  not  of  motions  against  constables  for 
not  returning  executions  or  paying  over  money, 
in  cases  less  than  five  pounds.  Several  demanda 
cannot  be  united  so  as  to  five  ihe  court  juris- 
diction.   Harris  y.  Smith,  7  SiQTiT.'^W.  * 

591.  Nor  can  they  en^n  a  judgment  for  less 
than  five  pounds.  Cummins  v.  Canter,  5  Moor.  499L 

592.  Tno  court  where  the  person  resides,  against 
whom  an  illegal  fee  bill  issueu,  which  has  been  paid, 
has  authority  to  inspect  and  quash  the  bill,  and  fine 
the  officer.     Tevis  v.  Craig,  6  Monr.  9. 

593.  A  circuit  court  has  no  greater  Jurtsdietion 
in  injunction  cases  than  the  quarter  sessions  and 
district  courts  had.  Mason  v.  Chambers,  4  J.  J. 
Marsh.  408. 

594.  If  the  court  assume  jurisdiotion  of  a  case 
not  cognizable  by  any  court  of  the  state,  the  court 
of  appeals  has  no  jurisdiction  to  correct  the  judgv 
ment.  Beasley  v.  Sims,  4  Bibb,  268.  See  also 
Commonwealth  v.  Edwards,  1  J.  J.  Marsh.  353. 

595.  The  Jurisdiction  of  a  suit  by  a  purchaser  of 
land  to  recover  compensation  for  a  deficiency  in 
the  quantity  sold  and  paid  for,  by  mistake  of  the 
parties,  appertains  to  the  circuit  where  the  proceaa 
IS  served  on  tho  defendant,  and  to  no  other,  unlett 
lie  appear  and  wave  the  objection.  WilUam0  v» 
Burnetty  6  Monr.  322. 

596.  The  jurisdiction  of  the  circuit  court  was  not 
^,^\arged  by  the  statute  of  1828,  which  extended  tho 
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jwimliGtioii  of  toliaM  of  the  peftce,  and  made  it 
ooncarrent  witn  tliat  of  (bn  court  in  ceitain  cases. 
Tudder  t.  Warren^  6  J.  J.  Manh.  93. 

5U7.  This  coart  may  award  writs  of  prohibition 
to  the  county  court.  Ruse  ▼.  Lav)Ums^  4  Bibb, 
394.  And  may  remove  their  aUorney  for  the 
commonwealth,  and  appoint  another.  MUU  t. 
Pulmtki  Circuit  Court,  Hardin,  139.  See  AuU, 
336—338. 

596.  And  may  release  the  sureties  of  an  adm^iis- 
tralor  or  ffuardian.  Johnson  v.  Fuquay,  1  Dana.  514. 

599.  hi  Viri^nia,  the  entire  authority  of  the 
county  courts  is  derived  from  the  enumerated 
powers  conferred  by  the  statutes  S^^inr  them 
jurisdiction.    Per  Summers,  J.  5  Rand.  638. 

600.  The  trial  of  a  cause  in  a  county  or  corpo- 
ration court  may  be  had  at  the  first  quarterly  term 
after  the  ofice  judgment,  thouffb  without  consent 
of  parties.  Mandemlle  v.  MatuUvUUf  3  Call,  225. 
3$»  3  Leicfa,  613. 

601.  The  court  of  a  county  having  caused  a 
court-house  and  jail  to-be  built  in  1754,  and  courts 
having  been  held  in  such  court-house  till  1801,  it 
will  be  presumed  by  a  court  of  equity  that  the  title 
to  the  land  built  upon  and  adjacent  was  duly  vested 
in  the  court  and  their  successors,  although  no  deed 
Mn  be  produced.    Boykin  y.  SmUh,  3  Munf.  102. 

602.  A  decision,  in  ejectment,  against  one  who 
claims  by  assignment  from  the  county  court,  is  not 
a  bar,  it  seems,  to  his  tecoTering  the  land  in  a  court 
of  equity,  ib. 

603.  Qiuere,  whether  a  mandamus  lies  from  a 
superior  court  of  chancery  to  the  county  oourt,  to 
compel  the  hearing  and  determining  of  a  cause, 
where  there  appears  to  have  been  unreasonable 
delav  ?     Webb  v.  Barbour,  4  H.  &  M.  462. 

6<M.  The  county  courts  have  no  jurisdiction  to 
grant  writs  of  prohibition  to  justices  of  the  peace ; 
and  if  they  frant  such  writs,  the  superior  courts 
will  restrain  Uiem  by  prohibition.  Jackson  v.  Jtfax- 
toeUj  5  Rand.  636. 

606.  Nor  can  they  grant  an  injunction  to  a  judg- 
ment of  a  superior  court.  Hitt  v.  FUz-Ranaolphf 
1  Virg.  Cas.  S69. 

606.  But  have  jurisdiction  to  correet  an  error  of 
a  commissioner  of  the  revenue  in  assessing  a  pen- 
alty on  a  person  for  neglecting  to  enter  his  lands. 
Washington  v.  CommonufeeUth,  2  Virg.  Cas.  258. 
See  ./^nte,  339— 343.    Post,  S\2.  814,  &2. 

607.  County  courts,  in  Maryland,  are  prohibited 
by  statute  of  1791,  c.  66,  §  9,  to  hold  plea  of  any 
debt  or  damage  in  cases  within  the  jurisdiction 
given  to  justMSs  of  the  peace,  which  shall  not 
exceed  i&lO,  Ac.  It  was  held  that  the  county 
oourt  had  jurisdiction  of  an  action  of  assumpsit  for 
not  delivering  sufficient  flour  produced  fVom  the 
plaintiff's  wheat  sent  to  be  ground  at  the  defend- 
ant's mill,  though  the  damages  recovered  were 
less  than  £10.  Brunsr  ▼.  Hedges,  I  Har.  &,  J. 
207.    See  AnU,  1. 

606.  By  statute  of  1809,  c.  74,  these  courts  can- 
not hold  plea  of  any  debt  or  damage  in  cases  within 
the  jurisdiction  of  a  justice,  which  shall  not  exceed 
$.50.  Under  this  statute  these  courts  have  not 
jurisdiction  of  a  suit  in  which  more  than  $50  is 
demanded,  if  so  much  of  the  demand  is  barred  by 
the  statute  of  limitations,  that  leas  than  $50  is 
recoverable.  BulHmoref  ^.  Turnpike  Company, 
V.  Barnes,  6  Har.  &.  J.  57. 

609.  These  courts  have  jurisdiction  concurrently 
with  chancery,  in  questions  of  firaud.  GoU  y. 
Carr,  6  Gill  A  Johns.  309. 

610.  If  the  plaintiff  shows  that  he  is  entitled  to 
Bsoover  a  sum  which,  with  interest,  amounts  to  a 
asm  within  the  jurisdiction  of  the  court,  it  is  error, 
if  the  court  direct  the  jury  generally  that  he  is  not 
entitled  to  recover.  Burger  y.  CoUins,  7  Har.  & 
J.  213. 

611.  The  county  court  has  jurisdiction  in  oases 


where  an  executor  or  aiministrator  is  dcfeadnai, 
and  the  demand  does  not  exceed  $50 ;  snch  eases 
not  being  cognizable  before  a  justice  of  the  peace. 
Hale  V.  Howe,  4  Har.  Sl  J.  448. 

612.  It  has  no  power  to  order  that  a  public  nod 
shall  be  opened.  Greenwood  v.  Stoner,  3  Har.  & 
J.  435.  Nor  to  revietv  the  iudgment  of  the  levy 
court  on  the  question  whetner  an  alteration  of  a 
road  is  required  by  public  convenience.  WiUtamf 
son  y.  Caman,  1  Gill  d^  Johns.  196. 

613.  Nor  has  it  a  right,  on  its  own  mere  motaoa, 
to  refuse  permission  to  a  plaintiff  to  nroceed  in  the 
trial  of  his  cause.  AUem  v.  Martfiomd  hisurameo 
Company,  6  Har.  &  J.  408. 

614.  On  the  refuaaf  of  the  court  to  obey  s  writ 
ofheAsus  eo^nus  cum  eausa^  they  were  ordesed  to 
stay  proceedings,  and  appear  and  answer  for  disa- 
bedience.  Taylor  y.  UewelUn,  1  Har.  db  M'Hen.  19. 

615.  In  Vermont,  before  the  statute  of  Novem- 
ber 5th,  1801,  the  county  courts  had  concurrent 
jurisdiction  with  justices  of  the  peace  in  civil  ac> 
tions,  where  the  demand  was  more  than  $7,  and 
not  more  than  $33,  in  unliquidated,  and  $53  in 
liquidated  demands.  By  that  statute  those  courts 
had  no  original  jurisdiction  of  any  action  originally 
cognizable  before  a  justice  of  the  peace.  Youmg 
y.  Sanders,  1  Tyler,  8.  GUdden  v.  Elkins,  2  Ty- 
ler, 220.  Keyes  v.  Weed,  1  Chip.  380.  But  th^ 
had  appellate  jurisdiction  of  all  actions  of  tlw 
amounts  above  mentioned.    2  Tyler,  220. 

616.  By  statute  of  1821,  jurisdiction  is  given  to 
justices  of  the  peace  in  all  actions  of  a  civil  nature^ 
where  the  matter  ia  demand  does  not  exceed 
$100;  and  the  county  court,  therefore,  bas  no 
original  jurisdiction  of  such  actions  under  that 
amount.    Keyes  v.  Weed,  I  Chip.  379. 

617.  But  if  an  action  be  brought  on  several 
notes,  each  of  which  is  within  a  justice's  jurisdie* 
tion,  jet  if  the  aggregate  amount  of  the  notes  ex* 
ceed  it,  the  county  court  has  jurisdiction,  ih,  S. 
P.  Cook  V.  Porter,  1  Tyler,  450.  JlfFarlmid  y. 
M'Laughlin,  2  Chip.  90. 

618.  If  the  ad  damnvm  do  not  exceed  $100,  the 
court  has  no  Jurisdiction,  though  the  cause  of 
action,  as  set  forth  in  the  severu  counts,  amount 
to  more  than  that  sum,  if  the  court  perceive  that 
the  difierent  counts  are  for  one  and  the  sane 
thing.     Richardson  v.  Denison,  1  Aik.  210. 

619.  In  an  action  by  bail  against  a  third  person 
for  foreing  the  principal  out  of  the  jail  limits,  the 
jurisdiction  is  determined,  not  by  the  amount  of 
the  penalty  of  the  bail  bond,  but  by  the  sum  due 
on  its  face.    Barker  y.  WHlard,  Bra^t.  148. 

600.  The  statutes  giying  junisdiction  to  justices, 
and  restraining  that  of  the  county  courts,  relate  to 
eases  of  original*jurisdiction,  and  not  to  judicial 
writs.  A  scL  fa.  may  be  brought  in  the  county 
court  on  a  recognizance  of  $10,  entered  into  be- 
fore a  justice,  to  prosecute  an  action  commenced 
before  him,  where  tlie  action  has  been  carried  b/ 
appeal  to  the  county  court,  and  final  iudgment 
rendered  there.     Carlton  y.  Young,  1  Aik.  SiSL 

621.  Where  a  judgment  for  more  than  $100  had 
been  paid  in  part,  whereby  the  sam  due  was  re- 
duced below  that  amount,  it  was  held  that  the 
county  court  had  not  original  jurisdiction  of  an 
action  of  debt  on  the  judgment,  and  the  action 
was  dismissed  on  motion.  Southiinck  y.  MerrHl,  3 
Verm.  320.    6  Verm.  38. 

622.  Under  the  judicianr  act,  number  nine,  this 
court  has  Jurisdiction  or  a  suit  on  a  note  over 
$100,  though  reduced  below  that  sum  by  indorse- 
ments  theieon.  Bank  of  Middlebury  y.  TWdrsr,  7 
Verm.  144. 

623.  But  the  motion  to  dismiss,  when  the  ad 
damnum  brings  the  case  within  the  jurisdiction  of 
the  court,  is  addressed  to  the  discretion  of  the 
court,  and  the  sapveme  court  wiD  not  review  the 
decision  thorson.     Learned  y.  Mellows,  8  Verm 
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m.  Ua  r.  Bai,  4  y^rm.  164.  MofHmm  ▼. 
Mam-e,  4  Verm.  964. 

6^.  When  an  action  is  for  several  penalUeSi 
amouotinff  to  more  than  ||100,  and  evidence  is 
given  onfy  of  a  number  not  amonnting  to  that 
sum,  and  bo  evidence  tends  to  prove  any  more, 
or  that  anjr  more  had  been  incurred,  the  court 
should  dismiss  the  action  for  want  of  jurisdiction. 
Pvttuif  V.  Bellows  J  8  Verm.  272. 

625.  When  parties'  book  accounts  are  settled, 
the  debit  side  of  the  plaintiff's  book  is  not  to  be 
rwikeoed  baek  of  the  setUememt  in  order  to  give 
jorisdictton  to  the  county  court.  CHbton  v.  Sum-- 
net,  6  Verm.  163.  See  also  SUme  v.  WindoWy  7 
Verm.  338. 

696.  In  all  actions  of  a  eriminal  liatnie,  the 
jflrisdsetion  of  a  justice  is  limited  to  those  cases 
vrkere  the  fines  or  forfeitures  do  not  exceed  seven 
dollars.  8  Verm.  274.  And  in  Harris  v.  Bullockf 
Brayt.  141,  it  was  held  that  the  county  court  had 
jurisdiction  of  qui  iam  actions  of  debt  on  the  stat- 
vie  of  usury,  where  the  penalty  forfeited  is  more 
than  $7,  and  less  than  $100. 

627.  But  it  has  since  been  decided,  that  it  is 
the  nature,  and  not  the  form  of  the  action,  which 
determines  the  jurisdiction ;  and  that  an  action 
ibr  penalties  is  of  a  civil  nature.  Anon,  cited  8 
Verm.  274. 

628.  The  court  has  no  jurisdiction  of  a  case  ap- 
pealed from  a  justice,  if  the  justice  had  no  juris- 
itietion  thereof.  Thompson  v.  Colony ^  6  verm. 
91.  Richardson  v.  Denison,  1  Aik.  210.  See 
^oH,  644. 

629.  And  cannot  permit  the  declaration  to  be 
aineaded  in  order  to  give  jurisdiction.  6  Verm.  91. 

630.  In  cases  where  tlie  damages  are  uncertain, 
if  the  ad  damnum  exceed  a  justice's  jurisdiction, 
($100,)  the  eounty  court  is  not  ousted  of  juris- 
dietion  by  a  verdnet  for  a  sum  less  than  $100. 
QaU  V.  Bonyea,  1  Chip.  208.  S.  P.  Learned  v. 
BaUmoSy  8  Verm.  79.  Ladd  v.  HiU,  4  Verm. 
164. 

631.  An  action  of  book  debt  will  not  be  dis- 
missed, on  motion,  beeanse  part  of  the  articles, 
eharged  on  the  plaintiff's  books,  are  not  proper 
articTei  of  book  charge,  and,  being  deducted, 
would  reduce  the  claim  within  ajustice's  jmrisdic- 
tion.     Chittenden  v.  ffurlhertj  1  Chip.  384. 

632.  The  county  court  cannot  compel  a  party, 
under  a  general  rule,  to  appear  and  answer  to  a 
■ew  declaration,  after  the  files  are  lost.  Kinne  v. 
Phcmi,  1  Tyler,  20. 

633.  Nor  can  it  compel  a  defendant  to  proceed 
to  trial  upon  a  declaration  amended  by  order  of 
the  supreme  court,  while  the  cause  was  pending 
there.     Clapp  v.  Beardsley,  1  Verm.  151. 

634.  It  may,  in  its  discretion,  in  cases  not  pro- 
vided for  by  statute,  set  aside  a  judgment  rendered 
on  default,  on  such  conditions  as  it  may  please  to 
pfVBcribe,  as  payment  of  costs,  Stc,  But  it  can- 
not order  the  plaintiff  to  enter  his  action  anew, 
md,  on  his  refusal  to  pay  the  court  ftes  for  such 
etttry ,  order  a  nonsuit.  Hale  v.  Cftiswoldf  1  Chip. 
167.    Scott  V.  Stewart,  5  Verm.  57. 

635.  By  statute,  in  Connecticat,  the  county 
«ourt  has  jurisdiction  of  suits  for  relief  in  equity, 
where  the  value  of  the  matter  in  demand  does  not 
eiceed^3S5.    4  Dav,  42K  luMs.    7  Conn.  496. 

636.  And  on  a  bill  to  foreclose  a  mortgage,  the 
value  of  the  mortgaged  premises  determines  the 
jurisdiction  of  the  court.  Peters  v.  Ooodriek^  3 
Conn.  146. 

637.  The  court  was  held  to  have  jurisdiction  of 
a  petition  for  relief,  where  a  bond,  intended  to 
indemnify  against  an  execution  issued  by  the  sij. 
perior  court,  became  fruitless  by  reason  of  a  q^j. 
description  of  the  execution.    Ckanman  t.  AU^ 
Kirby,399.  ^, 


688.  In  petitions  to  the  (xmnty  court  for  a  high- 
way from  place  to  place  within  the  same  town,  an 
averment  that  the  selectmen  of  the  town  neglected 
and  refused  to  lay  it  out  is  neeessary  to  give  juris- 
diction to  the  court.  Waterbury  v.  Darien,  S 
Conn.  162.  Notice  to  the  town,  before  the  ap- 
poiatnent  of  n  committee,  is  also  necessory  to 
give  jurisdiction.  Huntington  v.  Birch,  12  Conn. 
142. 

639.  The  assent  of  the  court  to  a  demise  of  the 
county-house  can  be  given  only  when  acting  in 
a  body  as  a  court ;  ana  it  must  l>e  proved-  by  rec- 
ord evidence.     Buell  v.  Cook,  4  (  onn.  238. 

640.  This  court  has  final  and  conclusive  jaris^ 
diction  of  actions  for  secret  assaults  founded  on 
statute.    Houghton  v.  Havens,  6  Conn.  305. 

641.  And  of  actions,  generally,  wherein  the 
matter  in  demand  does  not  exceed  $70;  formerly » 
£20.  WiUiams  v.  Leeds,  Kirby,  278.  Thompson 
V.  Wales,  Kiiby,  35.  LockwoodY,  Knapp,  4  Conn. 
258.    PeUibone  v.  Fhelps,  2  Root,  187. 

642.  Actions  may  be  brought  originally  to  a 
county  court  adjourned  firom  a  regular  term  to  a 
distant  day.     Hawleu  v.  Parrott,  10  Conn.  486. 

643.  Where  a  writ,  dated  June  12th,  1833,  re- 
quired the  defendant  "to  appear  Bfefore  the  county 
court  to  be  held  at  N,  on  the  fourth  Tuesday  of 
June  next,"  it  was  held  that  the  time  of  appear- 
ance was  June,  1834,  and  a  judgment  by  de- 
fault, rendered  in  June,  18X1,  was  reversed. 
Cook  V.  Mix,  10  Conn.  565.  S.  P.  1  Root,  199. 
4Sd. 

644.  In  Ohio,  the  court  of  common  nleas  has 
no  jurisdiction  c^an  action  brouj^ht  into  that  court 
by  an  appeal  from  a  justice  of  the  «eace,  if  the 
justice  had  not  jurisdiction,  though  the  court 
have  ori^nal  jurisdiction  of  the  cause  of  action. 
J^ichol  V.  PaHerson,  4  Ham.  200.    See  ^te,  628. 

645.  Its  jurisdiction,  in  cases  of  foreign  attach- 
ment certified  to  it  from  justices  of  the  peace,  is 
not  appellate,  but  original.  Vancleve  v.  Wilson,  2 
Ham.  202. 

646.  This  court  has  authority,  bv  statute,  to 
issue  execution  against  the  lands,  ate,  of  a  de- 
fendant against  whom  a  justice's  execution  has 
been  returned  nvUa  bona.  HUl  v.  Kting,  4  Ham. 
135. 

647.  But  has  no  jttrisdiction  to  make  an  order 
in  a  cause,  afler  it  is  appealed.  Bradford  v.  Watts, 
Wright,  496. 

648.  And  cannot  try  the  facts  of  a  case,  without 
the  consent  of  both  parties.  MUls  v.  Jfoles,  I 
Ham.  534. 

649.  Under  the  statute  which  directs  that  if,  in 
any  case,  there  is  not  a  sufficient  number  of  disin- 
terested judges  to  sit  on  the  trial,  the  court  shall 
catise  the  Ihcts  to  be  entered  on  its  minuter,  and  a 
copy  thereof,  with  all  the  proceedings  in  the  ac- 
tion, to  be  forthwith  certifiedvto  the  next  supreme 
court,  which  court  shall  take  cognizance  thereof; 
the  foots,  upon  which  the  interest  of  the  judges 
is  inferred,  must  be  entered  on  the  minutes,  and 
certified  to  the  supreme  court,  with  a  tran^ 
script  of  tiie  proceedings,  or  that  court  will  not 
proceed  in  tne  case.  Knaggs  v.  Conant,  2 
Ham.  26. 

650.  The  temporary  absence  or  disability  of  one 
of  the  judges  is  no  cause  for  such  certificate. 
Two  at  least  of  the  four  judges  must  have  an  in- 
terest in  the  controversy.  Horton  v.  Jenkins, 
MTright,  66. 

651.  This  court  has  jurisdiction,  concurrently 
with  the  supreme  court,  of  capital  offences.  But 
the  prisoner  has  a  right  to  be  tried  in  the  supreme 
court,  if  he  so  elect  when  the  indictment  is  found 
and  read  to  him  in  the  common  pleas.  State  v. 
^mer,  Wright,  20.  And  if  he  so  elect,  the 
uomii^o^  pleas  must  record  the  indictment,  and 
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certify  a  copy  of  the  record ,  under  leali  to  the 
supreme  court.  t&. 

052.  The  discretion  of  the  common  picas  in  set- 
ting aside  the  levy  of  an  execution  will  not  be 
controlled  by  the  supreme  court.  Bliss  v.  Enslow, 
3  Ham.  2G9. 

053.  The  court  of  common  pleas,  in  Pennsyl- 
vania, has  jurisdiction,  concurrently  with  justices  of 
the  peace,  of  all  actions  of  trespass  and  trover,  where 
the  damages  claimed  are  under  ^100.  Richards  v. 
Gage,  I  Ashm.  192.  See  also  KUfU  v.  IVoodf  9  8. 
&,  H.  '294.  Hoops  V.  Crowley,  12  S.  &  R.  219, 
noU.    Palmer  v.  Commonwsalth,  6  S.  &  R.  S46. 

654.  This  court  had  no  jurisdiction  of  a  cause 
between  landlord  and  tenant,  under  the  statute  of 
March  2lst,  1772.  Fitzalden  ▼.  Lee,  2  Dall.  205. 
1  Yeates,  100. 

655.  It  may  issue  subpsnas  to  any  part  of  the 
state.    Hauiz  v.  Rough,  2  S.  &,R.  3aO. 

656.  And  has  power,  independently  of  statute, 
to  make  rules  for  the  regulation  of  its  practice. 
VanaUa  v.  Afiderson,  3  Binn.  417.     See  ArUe,  87. 

(i57.  Under  this  power,  it  wa«  warranted  in  re- 
quiring an  affidavit  of  defence,  and  allowing 
judgment  to  be  entered  for  the  plaintiff,  if  such 
affidavit  be  not  filed  at  the  third  term.  3  Binn.  417. 

0r>8.  Where  an  award  was  made  in  a  cause, 
upon  which  judgment  had  not  been  entered,  it 
was  held  to  be  a  cause  *'  remaining  untried," 
within  the  statute  of  March  14th,  1809,  which 
transferred  unfinished  causes  in  the  circuit  court 
to  the  common  pleas.  Preston  v.  Englert,  5 
Binn.  390. 

•        Special  Courts. 

659.  The  associate  judges  of  the  common  pleas 
have  not  jurisdiction  to  hear  and  determine  a  mo« 
tion  for  a  new  trial,  in  a  case  in  which  the  presi- 
dent judge  was  counsel  before  his  appointment. 
Such  case  must  be  certified  to  the  nearest  presi- 
dent judge  for  a  special  court,  under  the  statute 
of  April  14th,  1S34.     Kolb's  ease,  4  Watts,  154. 

660.  A  proceeding  to  obtain  a  divorce  is  a 
*'  suit,*'  within  the  statute  which  authorizes  special 
courts,  ib. 

601.  It  seems,  that  to  prevent  a  failure  of  jus- 
tice, the  president  judge  may  hold  a  special  court 
alone,  where  both  of  the  associate  judges  are  in- 
terested in  the  event  of  the  suit.  JaLughan  v. 
Bovard,  4  WatU,  308. 

662.  The  certificate  of  a  presiding  judge  is  com- 
petent to  prove  him  interested,  so  as  to  authorize 
another  judge  to  try  the  cause ;  but  is  not  evi- 
dence to  prove  that  the  plaintiff  had  suffered  a 
nonsuit.     Voris  v.  Smith,  13  S.  <&  R.  334. 

063.  Where  the  president  judge  gives  the  requi- 
site certificate,  and  returns  a  cause  for  trial  at  a 
special  court,  and  the  parties  go  to  trial  without 
exception,  it  is  not  alk  objection  to  the  jurisdiction 
of  the  special  court  that  the  judge  stated,  in  the 
certificate,  that  in  his  own  opinion  he  was  not  in- 
terested ;  and  that,  on  the  trial,  he  was  admitted  as 
a  witness.  Barrington  v.  Bank  of  Washington,  14 
S.  <&  R.  405. 

604.  By  statute  of  March  SOtli,  1811,  the  origi- 
nal jurisdiction  of  the  common  pleas,  in  all  civil 
actions,  was  limited  to  causes  in  which  the  sum  in 
controversy  was  not  more  than  $100.  In  actions 
sounding  purely  in  tort,  the  iurisdiction  of  the 
court  is  determined  by  the  ad  aamntm  in  the  dec- 
laration. Hancock  v.  Barton,  1  S.  dk  R.  269.  An- 
cora  V.  Bums,  5  Binn.  522. 

665.  But  where,  in  replevin,  an  issue  was 
joined  on  the  plea  of  "  no  rent  in  arrear,"  and  the 
amount  of  the  rent  claimed  appeared,  from  the  in- 
dorsement on  the  writ,  to  be  less  than  $100,  this  was 
held  to  determine  the  iurisdiction,  though  the  ad 
damnum  was  $400.  5  Bmn.  552.  SeelS.&  R.  269. 


666.  The  court  had  no  power,  before  the  sUttile 
of  1836.  to  decree  distribution  of  a  fund,  io  the 
hands  of  a  trustee,  among  the  rppresentatives  of 
a  deceased  eestm  que  trust.  Johnsons  uUU,  2 
Whart.  12e.     5m  also  2  Whart.  331. 


XII.   Supreme  Courts,  and  Courts  of  Appeal,  ii 

the  svaeral  Stales, 

GS7.  By  the  constitution  of  Illinois,  the  suprpoie 
court  has  appellate  jurisdiction  only,  except  ia 
cases  relating  to  the  revenue,  cases  of  roandamTn, 
and  in  such  oases  of  impeachment  as  may  be 
required  to  be  tried  before  it.  dark  t.  Hou,  1 
Breese,  201. 

668.  The  word  "  appellate "  is  used  in  its  ei- 
tended  and  general  signification,  inteoding  Io 
embrace  all  cases,  without  regard  to  the  manner 
in  which  the  cause  may  bo  removed.  A  writ  of 
error  is  an  appeal,  ib. 

669.  Upon  a  division  of  the  court,  the  jadf- 
ment  of  the  court  below  is  affirmed.  Kerr  t. 
Whiteside,  1  Breese,  Appx.  6.     See  Ante,  424. 

670.  The  supreme  court  of  Missouri  deriwi 
jurisdiction,  in  cases  of  information  in  the  aatarv 
of  quo  warranto,  from  the  3d  section  of  the  5(h 
article  of  the  constitution  of  the  state.  State  t. 
Merry,  3  Mis.  278. 

671.  The  supreme  court  of  Mississippi  is  of  lim- 
ited and  not  or  general  jurisdiction,  which  is  not 
defined  by  the  constitution  of  the  state,  bat  ii  kA 
to  the  legislature.     Linn  v.  Kyle,  Walker,  315. 

^Ianchard7.  Buckhd^t,  Wn\keT,i54.    Ante,^. 

672.  The  statute  is  constitutional,  which  au- 
thorizes an  inferior  court,  when  it  doubts  u\i 
the  law,  to  transfer  the  caK,  before  final  jaog- 
ment,  to  the  supreme  court,  ib. 

673.  And  such  transfer,  by  a  general  orderjj 
valid,  though  the  reasons  therefor  are  not  set  forth 
in  the  order.     Walker,  64. 

674.  The  judges  of  the  supreme  court  of  Penn- 
sylvania are,  ex  t^ficio,  justices  of  the  peace,  and 
have  power  to  take  recognizances  for  good  beha- 
vior. RespubUca  v.  CoEbet,  3  Yeates,  93.  And 
have  jurisdiction  of  an  aa^ze  of  nuisance,  as  jj* 
tices  of  assize,  under  statute  of  May  23d,  w*- 
Livezey  v.  Oorgas,  2  Binn.  192. 

675.  By  statute  of  May  22d,  1722,  this  court  htf 
full  power  to  issue  wriU  of  habeas  corpus,  &c.,^ 
all  remedial  processes,  and  generally  to  minister 
jusUce  to  all  persons,  and  to  exercise  i^^^^^ 
powers,  dec,  as  amply  as  courts  of  king's  bencn, 
common  pleas,  and  exchequer,  at  Wesinm^ter, 
might  or  could  do.    2  Rawle,  379.  .    . 

676.  Before  the  year  1786,  this  court  cxeroisefl 
no  original  jurisdiction  in  oivU  actions,  except  w 
cases  of  fines  and  common  recoveries.  Cohm"*' 
wealth  V.  Smith,  4  Binn.  121. 

677.  The  supreme  court  has  power  to  ^e'le* 
the  proceedings  of  justices  of  the  peace,  in  casn 
in  which  an  appeal  is  not  given.  Burginkojen^ 
Martin,  3  Yeates,  479.  And  to  award  »n jwue  » 
trv  the  validitv  of  a  will.     WiUiams  v.  'Wtf*'' 


__    validity 
2  Yeates,  167.  .   ^ooc  ihi« 

678.  Prior  to  the  statute  of  June  l€tb,  ^^^^ 
court  had  no  power  to  compel  "^trosteetopay  o 
trust  moneys  in  his  hands,  and  to  dismiM  '"'^"^ 
the  trust  for  not  so  paying.    And  under  »•;  "^ 
ute,  the  court  will  not  grant  relief  »P^"P^  SjJ.' 
but  only  upon  bill  and  subposna.    ia^*"* 
sey,  2  Whart.  330.  .   .     „/.  a* 

•  679.  The  decision  of  the  president  judge  or  uj^ 

court  of  common  pleas  upon  an  ^*^P.*'*'°_^iJ 
jurisdiction,  under  the  statutes  respecting  ^^ 
courts,  being  a  matter  entirely  within  hw  ^^^ 
tion,  cannot  be  reviewed  in  this  *'®"  «^i.-ft.  72 
dslphia  Library  Company  v.  Inghamt  1  »J  .'-gg 
m.  UnderthesUtute  of  September  aWiJ,*'^ 
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whicli  gmre  the  court  original  jurifldictioD  in  the 
county  of  Philadelphia  only,  and  confin0d  that 
jariadiction  to  debt  or  causes  pf  action  which  arose 
after  it  was  passed,  judgment  could  not  be  entered 
n  pursuance  of  a  warrant  of  attorney  eiven  with 
a  bond  dated  before  it  was  passed;  norl>e  entered 
as  of  another  county.  Kirkbride  y.  Durden,  1 
Dall.  288. 

681-  Formerly  the  court  had  no  power  to  try  a 
civil  issue  out  of  the  county  of  Philadelphia,  nil- 
Unek  y.  Morris,  6  S.  &  R.  3i>4. 

682.  And  therefore  an  informatioi^  in  the  nature 
of  a  qtio  toarranto  would  not  be  granted  in  the 
western  districL  Commonwealth  y.  Smithf  4  Binn. 
117. 

683.  By  statute  of  March  20th,  1810,  this  court 
has  *' original  jurisdiction,  within  the  city  and 
county  of  Philadelphia,  of  all  ciyil  actions,  wherein 
the  matter  in  controyersy  shall  be  of  the  yalue  of 
A500  and  upwards.'*  In  cases  of  tort,  the  sum 
demanded  in  the  declaration  is  "  tlie  matter  in 
controversy."  Hancock  y.  Barton^  1  S.  ^  R.  269. 
Set  5  Binn.  522. 

684.  The  court  refused  to  sustain  an  appeal 
ftom  an  order  of  the  circuit  court  directing  a 
froctdendo.  Virtw  y.  Patterson,  17  S.  <&  R.  &9. 
And  from  the  judgment  of  that  court  on  the  issue 
of  nti^  lid  rteord.  Todd  y.  Patterson,  17  S.  &  R. 
345. 

685.  And  from  a  refusal  of  that  court  to  take  off 
a  nonsuit,  on  a  motion  therefor,  made  at  the  next 
term  afler  the  nonsuit  was  entered.  Black  v.  Pol- 
locli,  2  Pennsvl.  489. 

G&&.  Whether  the  court  can  issue  a  mandamus 
to  the  common  pleas .'  4  Watts,  157.  8  S.  &  R. 
216.    3  Binn.  273.    1  S.  &  R.  192. 

687.  The  sUtute  of  Feb.  24ib,  1806,  which  takes 
away  the  jurisdiction  of  the  court  in  "  civil  cases  " 
relates  to  civil  actions,  which  do  not,  in  common 
language,  include  writs  of  mandamus,  certiorari, 
hal^as  corpus,  &.c.  CommonteeaUh  y.  Commis- 
noners  of  Lancaster  County,  6  Binn.  5. 

688.  Notwithstanding  tne  10th  section  of  the 
9th  article  of  the  constitution  of  the  state,  which 
provides  that  "  no  persons  shall,  f^r  any  indictable 
offence,  be  proceeded  against  criminally  by  in- 
formation,*' Ac,  the  court  has  power  to  issue  a 
quo  toarranto,  as  a  civil  remedy.  Commonwealth 
y.  M'Closkey,  2  Rawle,  369.  385. 

689.  The  superintending  jurisdiction  of  the  court 
is  not  ousted  by  a  statute  which  constitutes  the 
commissioners  of  a  town  judges  of  township  elec- 
tions, and  gives  them  full  authority  to  approve 
thereof  &t  set  them  aside.  The  court  may,  never- 
theless, inquire  into  tne  legality  of  the  commia- 
aioners'  proceedings  in  setting  aside  on  election, 
by  granting  an  information  in  the  nature  of  a  quo 
warranto,  tb. 

6iX).  By  the  statute  of  1799,  the  justices  of  the 
supreme  court,  or  one  or  more  of  them,  were  di- 
rected to  hold  a  court,  styled  a  cue u it  court,  in 
the  several  counties,  except  that  of  Philadelphia, 
and  to  take  cognizance  of  appeala  from  the  regis- 
ter's and  orphans'  courts,  and  to  issue  writs  of 
certiorari,  &.C.,  and  to  grant  all  other  remedial 
writs  and  processes  grantable  by  said  justices  by 
virtue  of  their  offices,  except  writs  of  error,  &c. 
And  said  justices  were  invested  with  similar  pow- 
ers, in  causes  brought  before  them,  as  if  they  were 
sitting  in  bank,  saving  to  parties  a  ri^ht  ofappeal 
to  the  court  in  bank.  Held  tliat  jurisdiction  was 
not  given  to  this  court  of  criminal  cases  originating 
in  uie  mayor's  court  of  the  city  of  Pittsburgh. 
Commonwealth  y.  Brannan,  2  Watts,  123. 

691.  Nor  appellate  jurisdiction  of  proceedings 
in  the  quarter  sessions,  when  not  according  to  the 
course  of  the  common  law.  And  therefore,  that 
court  had  not  jurisdiction  of  a  proceeding  against 


a  hushand  for  deserting  his  wife  and  children. 
M*Kee's  ease,  1  Pennsvl.  449.  Nor  of  a,  libel  for  a 
divorce.     U^ht  v.  Ligh,  17  S.  &  R.  273. 

692.  It  might  remove  a  cOiise  by  habeas  corpus, 
for  the  purpose  of  trying  an  issue ;  but  it  could  do 
this  only  when  the  issue  was  according  to  the 
course  of  the  common  law.  M'Kee's  case,  1 
Pennsyl.  449.     See  Appeai.,  321—330.      * 

693.  The  supreme  court  of  New  York  has  a 
general  authority  to  supervise  all  inferior  courts, 
and  to  award  writs  of  certiorari,  (&c.,  to  persons  in 
whom  the  legislature  vest  power  over  persons  or 
property.  Ia  Roy  y.  Corporation  ofJ^ew  York,  20 
Johns.  430. 

694.  Where  it  has  not  provided  rules  for  its  own 
practice,  it  follows  the  practice  of  the  king's  bench 
in  England.     Dubois  y.  Philips,  5  Johns.  235. 

695.  It  has  the  same  power  over  the  proceedings 
of  a  city  recorder,  when  he  is  acting  as  a  commis- 
sioner, under  statute  sess.  24,  c.  75,  as  when  he 
acts  as  recorder.  Learned  v.  Duval,  3  Johns.  Cas. 
141. 

696.  It  has  jurisdiction  of  a  suit  on  an  instrument 
given  to  a  collector  of  the  customs  of  the  United 
States,  for  delivery,  on  demand,  of  property  seized 
or  forfeited  to  the  United  States,  the  foTfeiture 
and  the  regularity  of  the  seizure  being  admitted  bv 
the  instrument  Sailly  y.  Cleveland,  10  Wend. 
156. 

697.  Where  proceedings  of  the  circuit  court  of 
the  United  States  are  brought  before  this  court,  in 
pleadings,  &c.,  it  will  not  examine  those  proceed- 
ings for  the  purpose  of  ascertaining  whether  they 
were  according  to  the  course  and  practice  of  that 
court.  Griswold  y.  Sedgwick,  1  \Vend.  126.  6 
Cow.  403. 

G98.  This  court  has  no  ri^ht  to  rescind  a  rule  of 
evidence  which  it  has  established,  and  which  has 
been  received  and  reooffuized  as  law  for  a  \ons 
course  of  time.  Powell  y.  Waters,  8  Cow.  704. 
Per  Spencer,  Senator. 

699.  The  supreme  court  of  New  Jersey  has  au- 
thority to  examine  the  proceedings  of  an  election 
held  under  a  statute,  and  to  declare  the  election 
void,  when  the  proceedings  are  illegal.  State  y. 
Justices  of  Middlesex,  Coxe,  244.  See  vkrtiorari, 
110. 

700.  Its  jurisdiction,  on  certiorari,  was  not  trans- 
ferred to  the  common  pleas,  by  statute  of  Novem- 
ber, 1820;  nor  are  the  grounds  of  reversal  the  same 
in  the  two  courts.  Martin  v.  Thompson,  5  Halst. 
142. 

701.  It  will  not  reverse  a  justice's  judgment  for 
his  omission  to  charge  the  jury  upon  a  specific 
proposition,  unless  it  he  clear  that  the  proposition 
was  involved  in  the  verdict  to  be  returned,  and 
was  warranted  by  tlie  evidence.  Davisson  v. 
Schooley,  5  Halst.  145. 

702.  It  will  set  aside  an  execution,  which  was 
issued  afler  the  death  of  the  plaintiff.  JIarwood 
V.  Murphy,  1  Green,  193. 

703.  It  will  not  grant  a  rule  to  compel  an  in- 
ferior court  to  certify  a  fact  which  contradicts 
the  record  of  its  proceedings.  But  where  the  rec« 
ord  is  ambiguons,  (Slc,  a  rule  will  be  granted  for 
an  explanatory  certificate.  Idle  v.  Idle,  6  Halst. 
92. 

704.  And  will  reverse  an  order  passed  by  tlie 
common  pleas  to  reconsider  a  judgment,  rendered 
by  that  court,  unless  there  be  some  extraordinary 
reason  for  a 'reconsideration.  Murphy  y.  Farr, 
6  Halst.  186. 

705.  And  will  order  idle  and  frivolous  matter, 
set  up  in  bar,  to  be  struck  out,  without  putting 
the  plaintiff  to  the  delay  of  a  demurrer.  Coxe  v. 
Higbee,  6  Halst.  395.  Shotwdl  v.  Dennis,  2  Oreeo, 
SOo.  ^Hter,  where  a  good  defence  is  badly  pleaded, 
2  Green,  503.  * 
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706.  The  jurw4i6tioii  of  the  supreme  eoart  of 
MasMchuaetti,  u  a  court  of  eommon  law,  is  «a- 
liinited ;  and  all  caaea,  cognizable  by  any  of  the 
courts  of  common  law  in  Eoffland,  are  cognizable 
in  that  court  Per  Parker,  C.  J.  Barrell  v.  Ban- 
jamin,  15  Mass.  357. 

707.  It  has  expressly  given  to  it,  by  law,  all  the 
powers'  of  the  courts  of  king's  bench,  common 
|>lea0,  and  ezcheauer,  in  England ;  and  will,  as  it 
IS  authorized  to  do,  keep  wiUiin  legal  and* consti- 
tutional limits  all  inferior  courts  and  magistrates. 
Per  Sedgwick,  J.  Mountfiorl  y.  HaU,  1  Mass. 
45d.  See  8  Mass.  89.  93.  It  has  no  jurisdiction, 
original  or  appellate,  but  such  as  is  given  to  it, 
expressly,  or  by  necessary  and  inevitable  implica- 
tion.   Per  Sedgwick,  J.  1  Mass.  457.    8  Mass.  93. 

708.  It  haa  no  original  jurisdiction  of  offences 
against  the  statute  **  provimng  for  tlie  due  obser- 
vation of  the  Lord's  day."  ComnumweaUA  y. 
Johnson,  8  Mass.  87. 

709.  Nor  had  it  original  jurisdiction,  under  stat- 
ute of  1799,  c.  87,  of  an  information  or  indictment 
against  any  town,  precinct,  &c.^  for  not  being 
provided  with  a  teacher  of  religion.  CommoH- 
wealth  V.  Walerborvti^k,  6  Mass.  &7, 

710.  Nor  of  an  action  on  a  bond  conditioned  to 
prosecute  a  writ  of  review.  Clark  v.  Roc&weil. 
15  Mass.  221. 

711.  Nor  any  chancery  jurisdiction,  except 
what  is  expressly  given  by  statute.  Dtbight  v. 
Poascrou,  17  Mass.  327.  TirreU  y.  Meruit,  17 
Mass.  121.  May  v.  Parker,  12  Pick.  36.  Stone  v. 
Hobart,  8  Pick.  4(56.    PraU  v.  Bacon,  10  Pick.  126. 

712.  This  court  haa  authority  to  try  prisoners 
of  war,  indicted  for  murder  committed  within  its 
jurisdiction.  Government  trnd  People,  ^.  y. 
.If  Gregory,  14  Mass.  498. 

713.  And  had  original  jurisdiction  of  the  action 
de  homine  r^legiando,  (abolished  by  the  revised 
statutes,  c.  Ill,  §  38,)  where  the  plaintiifhad  been 
committed  to  prison  by  lawful  authority  for  any 
offence  not  capital.  Miter,  where  the  plaintin 
was  held  without  order  of  law.  WUliams  y. 
Blunt,  2  Mass.  207.    See  Ante,  569. 

714.  But  neither  this  court,  nor  the  court  of 
common  pleas,  is  legally  competent  to  give  any 
advice  as  to  the  entering  of  a  nolle  prosequi. 
Commonwealth  v.  Wheeler,  2  Mass.  174. 

715.  It  haa  exclusive  original  jurisdiction,  by 
statute,  of  all  suits,  brought  in  the  name  of  a 
judge  of  probate,  upon  a  probate  bond  of  any  kind. 
Thomas  y.  WhUe,  12  Mass.  368.  fVhUe  v.  Quarles, 
14  Mass.  451. 

716.  A  probate  bond,  within  the  meaning  of  the 
statute,  is  one  which  must  be  given  to  the  judge 
of  probate  virtute  officii.  Hence  a  suit  on  a  bond 
given  to  such  judge,  by  an  heir  to  whom  the 
whole  real  estate  oi  his  ancestor  is  assigned,  con- 
ditioned to  pay  the  other  heirs  for  their  respective 
portions  of  such  estate,  cannot  be  originally  com- 
menced in  this  court.     12  Mass.  368. 

717.  So  of  a  bond  given  by  an  administrator  to 
a  judge  of  probate,  to  account  for  the  proceeds  of 
land  sold  by  license  of  court  to  pay  debts ;  such 
bund  not  being  required  by  law.  Fay  v.  Valen- 
tine, 8  Pick.  526. 

718.  Where  it  appeared,  in  the  declaration, 
that  the  bond  was  given  to  a  judge  of  probate  and 
his  successors,  and  the  action  was  brought  by  hia 
successor,  as  such,  the  court  presumed  it  to  be  a 
'^  probate  bond,"  though  the  record* did  not  show 
that  it  was  such,  in  a  legal  sense.  White  y.  ^juarles, 
14  Mass.  451. 

719.  Bv  sUtute  of  29th  June,  1818,  the  sui)ertor 
court  of  New  Hampshire  haa  no  original  jurisdic- 
tion of  personal  actions,  unless  ''  the  sum  demand- 
ed in  damages"  shall  exceed  fifty  dollars;  and 
h  is  the   <'  sum  demanded,"   and  not   the  sum 


in    di^Mite,  which    determinea   its  Jurii 

Hoit  y.  MoUm^  2  N.  Hamp.  322.    See  Ahkjtd- 

MXNT,  61. 

720.  The  superior  court  of  Connecticut  has 
original  jurisdiction  of  suits  for  relief  in  equity, 
wherein  the  value  of  the  matter  or  thing  in  de- 
mand exceeds  ^335.  And  on  a  Bill  to  redeem 
mortgaged  premises,  th^  jurisdiction  of  the  coart 
is  determined  by  the  yalue  of  the  property  sought 
to  be  redeemed.  Scripture  y.  Johnson,  3  Conn. 
211.     Wheat  y.  Grijin,  4  Day,  419. 

721.  So  on  a  bill  for  the  conveyance  of  the  legal 
title  to  mortgaged  premises.  Grisundd  v.  Mather^ 
5  Conn.  435. 

722.  In  a  suit  for  confirmation  of  a  defectiyp 
title  under  a  deed  of  mortgage,  it  must  appear  on 
the  record  that  the  premises  are  of  yalue  sufficient 
to  five  jurisdiction  to  the  court.  fTatsony.  IFeflf, 
5  Conn.  469.    See  7  Conn.  209.  210. 

723.  So  a  bill  of  discovery,  in  aid  of  an  action 
of  ejectment,  must  ayer  that  the  matter  in  ^maod 
exceeds  $335.     Skinner  y.  Judson,  8  Conn.  526. 

724.  The  alleged  value  of  the  matter  in  qoes- 
tion,  and  not  the  yalue  found  by  the  court,  de- 
termines the  jurisdiction.  Pitkin  v.  Flowers,  2 
Root,  42.  Skinner  y.  BaOey^  7  Conn.  497.  Judd 
y.  BushneU,  7  Conn.  204. 

725.  This  court  has  no  jurisdiction  of  actions  at 
law,  appealed  from  the  county  court,  unless  the 
matter  in  demand  exceed  the  yalue  of  $70, .  And 
it  is  the  demand  stated  in  the  declaration,  and  not 
the  claim  made  and  proved  on  the  trial,  which 
determines  the  jurisdiction.  J^ewtown  y.  Dan- 
bury,  3  Conn*  553.  See  also  Pitkin  y.  Flowers, 
2  Root,  42. 

726.  If  it  appear  on  the  face* of  the  record  of  an 
appealed  case,  that  the  court  has  not  juxiadiction, 
the  case  not  being  appealable,  the  appearance  of 
a  party  and  a  trial  on  tne  merits  will  not  preclude 
him  from  moving  in  arrest  of  judgment,  for  wani 
of  jurisdiction ;  but  the  court  will  dismiss  the 
suit,  in  any  stage  of  the  proceedings.  Perkins  y. 
Perkins,  7  Conn.  558. 

727.  Under  the  statute  which  gives  this  court 
jurisdiction  of  all  pleas  of  a  crimmal  nature  that 
relate  to  life,  limb,  or  banishment,*  and  other  high 
crimes  and  misdemeanors,  it  may  take  cognizance 
of  perjury  and  forgery.  State  v.  Lockwood,  Kirby, 
106.  And  of  an  action  qui  tarn  for  burglary. 
Parks  y.  Morgan,  Kirby,  159. 

728.  And  of  an  information  charging  the  pris- 
oner with  aoliciting  a  person  to  commit  adultery. 
State  v.  Avery,  7  Gonn.  267. 

729.  And  of  an  information,  charging  ^prisoner 
with  an  assault  and  battefjr,  and  with  throwing 
another,  in  a  violent  manner  and  with  great  force, 
upon  the  ffround,  and  witli  having  dragged  him 
into  a  pond  of  water,  and  pressed  and  neld  his 
body  and  face  in  the  water  and  mud,  and  so  at- 
tempting to  suffocate  and  drown  him.  South- 
worth  y.  State,  5  Conn.  325.  S.  P.  State  v.  Van- 
forth,  3  Conn.  112. 

730.  AUter,  of  an  information  alleging  that  the 
prisoner,  beinff  in  custody  of  an  officer  by  virtue 
of  a  warrant  xor  a  breach  of  the  peace,  and  being 
required  to  give  bond,  &.C.,  with  force  and  arms 
escaped,  wimout  specifying  any  act  of  violence. 
Stale  y.  Howard,  6  Conn.  475.  And  of  an  infor- 
mation, charging  the  defendant  with  erecting  and 
continuing  upon  a  highway  a  wall  extending 
into  the  highway,  whereby  the  highway  waa 
greatly  narrowed,  &c.  Stiite  v.  Knapp,  6  Conn, 
415.    See  also  SUtte  v.  Smith,  7  Conn.  428. 

731.  Under  the  statute  of  1830,  giving  to  the 
superior  court  jurisdiction  of  all  onencea  except 
where  the  statute  creating  a  particular  offence 
confers  jurisdiction  on  a  particular  court,  the  su* 
perior  court  has  jurisdiction  of  an  information  for 
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Yiolattoa  of  the  statute  of  1833,  eoneernin^  the 
instruction  of  colored  persons,  not  inhabitants  of 
the  state ;  the  latter  statute  not  conferring  juris- 
ttction  on  any  particular  court.  Crandell  v.  SiaU, 
10  Conn.  366. 

738.  The  supreme  court  of  Vermont  has  not 
original  jurisdiction  of  the  offence  of  assault  and 
hattery,  nor  of  that  of  tumultuous  carriage.  State 
▼.  Campbell,  1  Chip.  218. 

733.  Mor  of  the  offence  of  fraudulent  TOting  in 
the  election  of  state  officers.  State  t.  Jewett,  1 
ChiD.  169. 

734.  ^UteTf  of  the  offence  of  larceny,  though 
the  value  of  the  property  stolen  be  less  than  seven 
dollars.    State  v.  Smith,  Bravt.  143. 

735.  And  of  burglary  and  larceny  committed  in 
the  state  by  a  defendant  who  escaped  into  Canada, 
and  is  brought  back  against  his  will  and  wiUiout 
the  assent  of  the  authorities  of  that  province. 
State  V.  Brewster,  7  Verm.  118.  S.  P.  StaU  v. 
Smith,  1  BaUey,  283. 

736.  The  court  has  jurisdiction  of  an  action  of 
debt  on  contract,  brought  by  the  United  States. 
United  Statee  v.  Davy,  Brayt.  146. 

737.  The  statute  of  1824,  altering  the  jurisdic- 
tioo  of  the  supileme  and  connty  courts,  which  pro- 
vides for  the  removal  of  certain  cases  from  the 
supreme  to  the  county  court,  and  directs  ^  that  all 
muts  in  chancery,  writs  of  error,  suiu,  and  appeals, 
where  matters  of  law  are  to  be  litigated,  which 
shall  be  pending  in,  or  returnable  to,  the  supreme 
court,  shall  be  retained  and  tried  by  that  court, 
did  not  transfer  actions  then  pending  in  the  sii- 
breme  court  on  cases  stated  and  agreed  by  the 
parties.     Walhridge  v.  HaU,  3  Verm.  114. 

738.  The  sUtute  of  1825,  directing  <«that  all 
petitions  for  new  trials,  in  causes  tried  before  any 
eounty  court,  shall  be  presented  to  and  determined 
hy  the  supreme  court,  did  not  give  the  supreme 
court  jurisdiction  of  petitions  to  set  aside  judg- 
ments rendered  by  the  county  courts  on  default. 
dcett  V.  Stewart,  5  Verm.  59. 

739.  By  that  statute,  all  jury  trials  and  issues  of 
Act  mre  confined  to  the  county  courts.  5  Verm. 
69.  And  the  supreme  court,  in  examining  the 
proceedings  of  those  courts,  sits  as  a  court  of 
error,  and  can  only  examine  the  record.  TAomp- 
mm  T.  Arms,  5  Verm.  546. 

740.  This  court  will  not  revise  a  decision  of  a 
county  court  on  a  question  that  rests  on  its  dis- 
creUon  only,  and  not  upon  any  settled  principles 
or  usages  of  law.   Hough  v.  Lawrence,  5  Verm.  i&d. 

741.  The  court  will  reverse  its  own  orders, 
when  they  are  found  to  be  (Contrary  to  a  statute. 
Clerk  V.  Faster,  2  Tyler,  467. 

742.  The  supreme  court  of  the  state  of  Ohio  is 
the  successor  and  representative  of  the  general 
court  of  the  territory.  Conn  v.  Doyle,  2  Ham. 
318.     TalUttferro  v.  Porter,  Wright,  610. 

743.  The  records  of  the  general  court  are  in  the 
e1erk*8  office  of  the  supreme  court  in  Hamilton 
county.    Wright,  610. 

744.  Where  there  was  a  writ  of  error  and 
supersedeas  from  that  general  court  to  the  com- 
mon pleas,  staying  proceedings  on  a  vend.  dzp. 
in  the  sheriff's  hands,  an  affirmance  of  the  judg- 
ment, and  a  procedendo  to  the  sheriff,  authorizing 
him  to  proceed,  to  sell,  did  not  authorize  a  sale  of 
lands  under  such  procedendo,  but  the  sale  under  it 
Iras  void.  And  vie  supreme  court  has  no  juris- 
diction of  an  application  for  an  order  on  the  suc- 
eessor  of  the  sheriff  to  make  a  deed  to  the  por- 
ebaser  at  such  sale,  ib, 

745.  The  governor  and  judges  of  the  territory 
In  adopting  the  laws  of  other  states,  did  not  ne^i^ 
•arily  adopt  the  practice  of  the  courts  of  \v.f^ 
•tates,  uncler  such  laws.    Lessee  of  Gray  v.  aS 

3  Uam.  466.  ^^n^^ 
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746.  The  supreae  eouvt  Im«  ft  Mpervlsion  of 
inferior  eourts,  and  anthdrity  to  issue  writs  of 
mandamus,  certiorari,  quo  warranto,  &c.  Stole  v. 
Todd,  4  Ham.  351.  Burrows  v.  Vandioier,  3  Ham. 
383.  Case  of  the  Bank  of  Mount  Pleasant,  5  Ham. 
SM9.  StaU  V.  MqfiU,  5  Ham.  358.  Commissioners 
V.  Bokb,  Wright,  48. 

747.  It  has  concurrent  jurisdiction  with -the 
common  pleas,  in  capital  cases;  but  the  inliict- 
ment  is  found  in  that  court  State  v.  TStmer, 
Wright,  20.  But  it  cannot  try  such  cases,  unless 
they  are  certified  according  to  the  stdtute.  ik.  See 
.^iite,651. 

748.  This  court  never  investigates  the  rights  of 
parties  settled  by  themselves,  except  upon  sugges- 
tion of  fraud  or  imposition.  Emeriac  v.  Armstrong, 
1  Ham.  519.  And  will  not  try  an  action  for  a 
libel  where  the  question  is  one  of  mere  specu- 
lation, and  tlie  discussion  would  be  contra  bonas  • 
mores,  and  the  investigation  palpably  injurious  to 
the  interest  and  ieelin^  of  third  persons,  without 
affecting  the  substantial-  rights  of  the  titigoats. 
Lou^ead  v.  Bartholomew,  Wright,  90. 

749.  The  supreme  courts  of  Indiana  and  Ala* 
bama,  by  the  constitutions  of  the  states,  have 
appellate  jurisdiction  only,  and  mider  such  restric- 
tions and  regulations  as  may  be  prescribed  by  law. 
The  statute  of  Indiana  Offgaoiaitig  the  supreme 
court  prohibits  it  from  reviewing  Ae  decisions  of 
the  circuit  court  in  oases  of  apneftl  from  justices 
of  the  peace.  Moore  v.  Reaa-^  1  Blackf.  177. 
But  this  prohibition  does  not  include  cases  of 
appeal  from  the  judgment  of  the  circuit  court 
of  Jndiana,  on  an  appeal  from  the  decision  of 
two  justices  of  the  peace  on  complaints  for  for- 
cible entr^  and  detainer ;  nor  on  an  appeal  from 
a  decision  m  a  trial  of  the  right  of  property  taken 
in  execution.  Moore  v.  Read,  I  Blackf.  177. 
Jacobs  V.  Leavenworth,  1  Blackf.  192.  Holman,  J. 
dissentinff. 

750.  Tne  supreme  court  cannot  review  the  de- 
cision of  the  circuit  court  respecting  a  contempt. 
State  V.  Tipton,  1  Blackf  166. 

751.  Under  the  Alabama  statutes  of  1819  and 
1821,  respecting  appeals,  no  appeal  lies  to  the 
supreme  court  m  a  criminal  case;  such  case  caA 
come  before  it  only  by  a  reference  of  a  question 
of  law,  by  the  circuit  court,  in  cases  of  novelty 
and  difficulty,  after  the  rendition  of  final  judgment 
or  sentence.    Humphrey  v.  StaiOf  Minor,  64. 

752.  This  court  has  no  jurisdiction  of  points 
referred  to  it,  as  novel  or  difficult,  until  ailer  final 
judgment  in  the  court  below.  State  v.  Reeee, 
Minor,  866.  Phleming  v.  StaU,  Minor,  42.  Be« 
Charles  v.  State,  3  Porter,  440. 

753.  Nor  any  power  to  control  the  discretion  of 
inferior  courts  in  regulating  pleadings  and  anieod- 
ments,  and  filing  additional  pleas  which  are  con- 
sistent with  each  other  and  with  the  regular  order 
of  pleading.     TaU  v.  Qilbert,  2  Porter,  386. 

754.  But  has  authority,  in  proper  cases,  to  issue 
writs  of  injunction,  and  quo  wamnto.  Dawis  v. 
Tuseamhia,  fyc.  Railroad  Company,  4  Stew.  ^ 
Port.  421.     State  ▼.  Patd,  ^  Stew.  &.  Port.  45. 

755.  The  court  ''  do  not  feel  authorized  even  to 
question  the  correctness  of  a  decision,  when  the 
case  in  which  it.  was  made  is  brought  a  seecmd 
time  •*  before  it.  Per  Taylor,  J.  4  Stew,  dt  PorU 
62.  ^ 

7^,  It  has  no  authority  to  inquire  into  the  con- 
stitutionality of  an  appointment  of  a  judicial  officer 
by  the  legislature,  on  the  relation  of  the  attorney 

general  in  behalf  of  the  state.    StaU  v.  Paid,  5 
tew.  &  Port.  40. 

757.  Where  the  legislature  established  a  new 
;i]dicial  cirenit,  and  elected,  at  the  same  session, 
•Jrtie  of  its  members  as  the  judge  thereof,  notwith- 
I^IAiiding  the  provision  in  the  constitution  of  the 
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jtate,  that  no  senator  or  repvapentiliTe  iihall,  dur- 
tng  the  time  for  which  he  is  elected,  be  appointed 
to  any  civil  office  of  profit  which  ahall  have  been 
created,  &c.,  during  such  term ;  it  waa  held  that 
the  coart  had  no  power  to  control  the  appoint- 
ment, by  any  inquiiy  into  the  constitutional  power 
of  the  legislature  to  make  the  election,  ib. 

758.  The  court  ia  generally  confined  to  the  errors 
assigned,  and  will  affirm,  reverse,  or  remand,  as 
the  Taw  may  require ;  but  is  not  so  confined,  when 
the  court  below  had  no  jurisdiction.  In  such  case, 
the  court  may  reverse  merely  for  want  of  jurisdic- 
tion below.    M* Daniel  v.  Moody^  3  Stew.  318. 

759.  The  court  will  not  amend  a  judgment  of 
affirmance  at  a  subsequent  term,  and  award  dam- 
ages, on  the  production  of  a  copy  of  the  bond  for 
a  writ  of  error,  and  a  suggestion  that  neither  the 
bond  nor  a  copy  of  it  was  m  court,  when  the  judg- 

.  ment  was  affirmed.     Gaylt  v.  Agtty  4  Porter,  423. 

760.  Nor  set  aside  a  ludgment  obtained  on  cer* 
tificate,  on  motion  to  file  a  complete  transcript  of 
the  record ;  no  return  being  made  to  a  certiorari 
previously  issued  to  complete  the  record.  Haden 
y.  United  States,  4  Porter,  393. 

761.  Nor  strike  a  cause  from  the  docket,  on  sug- 
gestion that  the  transcript  was  improperly  filed, 
after  the  cause  has  been  docketed  by  permission, 
and  the  court  has  set  aside  a  judgment  obtained  on 
certificate.    Perryman  v.  Burgster,  4  Porter,  505. 

762.  The  court  will  not  refuse  to  render  judg- 
ment on  certificate,  if  the  transcript  has  not  been 
aeasonably  filed,  merely  on  affidavits  that  the 
cause  is  not  brought  up  for  delay,  and  the  clerk 
below  is  .interested,  &c. }  no  dilieence  to  obtain  a 
transcript  from  the  clerk  being  shown.  Arlington 
V.  HowtU,  4  Porter,  «7. 

763.  The  superior  court  of  Delaware  cannot 
issue  a  mandamus  to  the  orphans'  court  to  compel 
the  signing  of  a  bill  of  exceptions.  Crawford  v. 
^iorty  1  Harring.  355.  Nor  could  the  high  court 
of  errors  and  appeals  send  a  mandamus  to  the 
supreme  court.    1  Harring.  362. 

764.  The  superior  court  of  Tennessee  had  juris- 
diction of  indictments  for  assault  and  battery  with 
intent  to  murder.    State  v.  Anderson,  2  Overt.  6. 

765.  And  might  compel  specific  performance  of 
the  directions  in  a  will  of  one  who  died  in  another 
state,  and  whose  executor  removed  into  this  state, 
bringing  wiAh  him  the  testator's  efiects.  Caidiodl 
Y.  Maxufell,  9  Overt.  102. 

766.  If  the  defendant  pleads  to  the  merits,  in  a 
suit  on  a  lost  bond,  ^kc.,  he  cannot  afterwards 
object  that  the  court,  as  a  court  of  law,  has  no 
jurisdiction  in  such  case.  Cherry  v.  Mann^  Cooke, 
268.  The  jurisdiction,  in  such  case,  is  concurrent 
in  the  courts  of  law  and  equity.  Bdl  v.  Dewoody, 
1  Overt.  478. 

767.  The  court  of  appeals  had  no  authority  to 
issue  a  mandamus  to  the  circuit  court  requiring  it 
to  proceed  to  try  a  cause  that  had  been  pending  for 
a  long  time.  King  v.  Hampton,  3  Hay  w.  59.  Nor 
had  it  any  origiau  jurisdiction,  ih. 

768.  llie  supreme  court  cannot  grant  an  injunc- 
tion on  a  bill  depending  in  the  circuit  court. 
Barry  v.  Qreen^  5  Hay  w.  57. 

769.  And  has  no  jurisdiction  of  an  appeal,  taken 
from  the  decree  of  a  court  of  chancer v,  made  »ro 

forma,  by  consent  of  parties.  Read  v.  Bobb,  4 
Yerg.  66. 

770.  It  has  jurisdiction  of  appeals  only  in  cases 
in  which  there  has  been  a  judicial  acUon  in  the 
court  below,  t^. 

771.  It  has  no  jurisdiction,  under  statute  of 
1809,0. 126,  §  9,  of  a  cause  transferred  by  consent, 
unless  an  agreed  statement  of  faets  is  made  by  the 
parties,  and  also  made  part  of  the  record.  Mayo  v. 
DUkens,  6  Terg.  490. 

772.  Where  an  appeal,  in  nature  of  a  writ  of  error. 


was  jrranted  and  security  given,  but  Uie  record  was 
not  filed  at  the  next  term  m  the  aupreme  court,  and 
the  party  afterwards  obtained  from  a  judge  of  that 
court  a  writ  of  error,  under  which  toe  record  waa 
filed,  the  cause  was  held  to  be  well  brought  befiwe 
that  court.     CooingUm  v.  Jfeilson,  6  Terg.  475. 

773.  The  court  will,  in  its  discretion,  respite  the 
execution  of  so  much  of  the  judgment  in  man- 
slaughter as  relates  to  burning  in  the  hand  and 
imprisonment,  that  the  oonvict  ma^  be  enabled  U> 
avail  himself  of  the  right  of  soliciting  a  pardon 
Allmi  V.  State,  Mart.  &  Xerg.  294. 

774.  The  superior  court  of  North  Carolina  bad 
jurisdiction  of  an  indictment  charging  an  assault 
and  battery  with  intent  to  murder.  State  y.  Cum^ 
ton,  C.  &  N.  67.  SiaU  v.  Roberts,  4  Hay  w.  17^ 
And  of  indictments  for  frauduleptly  issuing,  pro- 
curing, receiving,  and  transferringjand  warrants. 
&c.  State  V.  Glasgow,  C.  dc  N.  38.  But  not  of 
indictments  for  common  assaults  and  batteries. 
Sta{e  V.  Roberts,  1  Hay  w.  176.  See  also  State  v. 
Bridges,  1  Murph.  134.  Assault  asd  BATTERTy 
66.  ^.  71. 

775.  The  superior  court  of  one  county  bad  n« 
jurisdiction  of  offisnces  committed  in  another 
county,  thouffh  both  of  the  counties  belonged  to 
the  same  judicial  district  before  the  statute  of 
1806,  c.  2.     State  v.  Patterson,  1  Murph.  443. 

776.  The  provision  that  the  supenor  courts  of 
the  counties  established  by  that  statute  shonld 
have  **  the  same  jurisdiction  "  which  the  district 
superior  courts  had  previously,  related  to  the  ex- 
tent of  jurisdiction  as  to  subject  master,  and  meant 
that  a  county  superior  court  should  have  the  same 
jurisdiction  of  offences,  if  committed  within  the 
county,  which  the  district  superior  court  had,  if 
committed  within  the  district  ib. 

777.  The  superior  court  has  no  jurisdiction  of 
grand  larceny  committed  by  a  slave,  unless  it  be 
Stated  to  be  a  second  offence.  Slate  v.  Allen^ 
3  Hawks,  614.    StaU  v;  Daniel,  3  Hawks,  617. 

778.  The  courts  of  this  state  and  of  Virginia 
have  equal  jurisdiction  in  all  matters  relative  to 
the  concerns  of  the  Dismal  Swamp  Company, 
which  was  incorporated  bv  statutes  of  the  two 
states.  Cooper  v.  Dismal  Swamn  Company,  2 
Murph.  195.  A  suit  commencea  in  one  state 
ousts  the  jurisdiction  of  the  courts  of  the  othei^ 
respecting  the  same  cause  of  action,  ib. 

779.  The  statute  giving  concurrent  jurisdiction 
to  the  superior  and  county  courts  did  not  repeal 
that  part  of  the  statute  of  1777,  which  required 
that  a  nonsuit  should  be  entered,  if  the  plaintiff 
recovered  less  than  £50  in  the  superior  coorL 
Williams  v.  Ucleombe,  1  Car.  Law  Repos.  365. 

780.  The  supreme  court  acquires  jurisdiction,  as 
a  revising  tribunal,  by  appeal,  and  the  extent  of 
that  jurisdiction  as  well  as  the  manner  of  exec- 
cising  it,  differs  in  many  respects  from  that  which 
is  possessed  and  exercised  by  courts  that  take 
cognizance  by  writ  of  error.  The  duty  of  this 
court,  as  a  court  of  appeal,  is  to  examine  the 
record,  affirm  the  judgment,  if  it  be  correct,  or,  on 
reversing  it  as  erroneous,  render  such  judgment 
as  ought  to  have  been  rendered  below.  Bii{find 
V.  Alston,  4  Dev.  354. 

781 .  The  court  cannot  set  aside  a  verdict,  though 
in  their  opinion  it  was  found  on  flight  evidence. 
Goodman  v.  Smith,  4  Dev.  459. 

7B2.  The  superior  court  cannot  supersede  th» 
process  of  an  inferior  court,  unless  the  writ  of 
supersedeas  be  auxiliarv  to  the  appellate  jurisdj^- 
Uon  of  the  former.  Sank  of  Jfewbem  v.  Suudjk 
2  Dev.  476. 

783.  The  3d  section  of  the  10th  article  of  the 
constitution  of  South  Carolina  requires  that  "  at 
the  conclusion  of  the  circuits,  the  judges  shall 
meet  and  sit  at  Columbia,  for  the  purpose  of  hear- 


OOURTa 


659 


faig  and  determining  til  motions  which  may  be 
made  for  new  trials,  and  in  arrest  of  jnd^enta, 
and  such  points  of  law  as  may  be  submitted  to 
them.  From  Columbia  they  shall  proceed  to 
Charleston,  and  there  hear  and  determme  all  such 
motions,  &o."    2  Bay,  467. 

784.  When  the  county  courts  in  South  Carolina 
were  abolished  by  statute  of  Dec.  1799,  the  coun- 
ties where  those  courts  existed  were  erected  into 
districts,  and  supreme  courts  of  judicature  were 
established  in  each,  and  new  districts  were  created 
where  the  county  courts  had  never  existed.  2  Bay, 
235.  These  districts  were  divided  into  circuits, 
and  a  judge  of  the  supreme  court  was  required  to 
hold  a  court,  twice  a  year,  in  each  circuit;  and  an 
appeal  was  given  from  the  decisions  in  the  district 
courts,  on  each  circuit,  to  the  constitutional  court 
of  appeals  held  by  all  the  common  law  judges,  for 
the  heariner  of  all  questions  of  law.    2  Bay,  236. 

785.  All  points  of  law  arising  in  the  upper  di- 
vision of  the  state  are  to  be  argued  at  Columbia, 
and  all  points,  arising  in  the  lower  parts  of  the 
state,  at  Charleston.  Gibbes  ▼.  MUchellf  2  Bay, 
467. 

786.  The  courts  of  this  state  have  jurisdiction, 
as  well  since  as  before  the  adoption  of  the  consti- 
tution of  the  United  States,  of  the  offence  of 
counteri^iting  foreign  coins  made  current  by  the 
gtote  sUtute  of  1785.  State  y.  JSntonio,  2  Const 
Hep.  776.    See  2  Bailey,  44. 

^7.  The  statute  providing  for  special  courts 
<<to  try  all  causes  that  may  be  ready  for  trial, 
whether  criminal  or  civil,' '^  does  not  limit  the 
power  of  the  courts  to  the  trial  of  such  causes 
only  as  have  been  previously  prepared  for  trial, 
but  includes  all  the  powers  incident  to  such  a 
court,  and,  of  course,  the  power  to  indict,  arraign, 
and  try  a  prisoner.  State  v.  fViUiams,  2  M'Cord, 
301. 

788.  If  a  circuit  judge,  whose  duty  it  is  to  bold 
any  particular  court,  w  absent,  from  indisposition, 
&c.^  any  other  circuit  judge  is  authorized  to  sup- 
ply his  place.  The  judges  of  the  appisal  court  are 
required  to  do  so,  only  when  a  circuit  judge  or 
chancellor  is  absent.  Lyon  v.  FUmimg,  3  M'Cord, 
183. 

789.  Where  an  offisnce  is  created  by  statute, 
«mder  a  penalty^  and  no  particular  mode  of  re- 
covery is  prescribed,  the  proceeding  must  be  ii^ 
the  superior  court  of  law,  whose  jurisdiction  can- 
not be  ousted  but  by  express  words.  Anderson  v. 
FawUr,  1  Hill,  226. 

790.  It  was  the  practice  of  the  judges  of  the 
provincial  court  of  Maryland,  when  they  had 
doubts  concerning  the  law,  to  ask  the  opinion  of 
members  of  the  Inir,  who  were  not  engaged  in  the 
ease.  Micholsan  v.  SUghy  1  Har.  ^  M^en.  437. 
See  form  of  the  oath  taken  by  these  judges,  under 
the  statute  of  1732.    2  Har.  &,  M'Hen.  &7.  288. 

791.  The  original  constitution  of  the  state  pro- 
Tided  that  there  should  be  a  court  of  appeals, 
whose  judgment  should  be  final  and  conclusive  in 
all  cases  of  appeal  from  the  general  court,  court  of 
chancery,  and  court  of  admiralty.  5  Har.  &  J.  268. 

792.  By  this  language  it  was  meant  that  the 
court  so  provided  for  should  be  a  tribunal  of  ulti- 
mate resort,  and  that  there  should  not  be  created 
any  hiffher  court  of  appellate  jurisdiction;  intend- 
ing only,  by  the  words  '*  final  and  conclusiye," 
that  no  suit  laken  to  the  court  of  appeals,  after 
beiuff  adjudicated  there,  should  be  further  prose- 
euted  by  appeal  to  any  other  tribunal ;  and  not 
that  the  decision  should  be  conclusive  as  to  the 
rights  of  parties  to  the  subject  matter  in  con^ff. 
versy,  in  any  other  suit.  Per  Buchanan  &  p^  ?* 
Js.  5  Har.  &  J.  268.  269.  Cowtra,  Per  A(r**% 
&  Dorsey,  Js.  ^f\U 

793.  BeloKe  the  statute  of  1790,  c  43,  aU  ^ 
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that  were  etmied  lb  the  court  of  appeals  termi- 
nated there ;  and  a  plaintiff  against  whom  an  erro- 
neous jud^ent  had  been  rendered  in  the  inferior 
court,  which  was  reversed  in  this  court,  was 
obliged  to  commence  de  novo.  By  that  statute  the 
court  were  directed,  in  such  cases,  to  remand  the 
case,  with  a  writ  of  procedendo^  to  the  court  below ; 
and  the  opinion  of  the  court  of  appeals  was  conclu- 
sive in  law,  as  to  the  question  by  them  decided,  ib. 
See  5  Har.  &  J.  368. 

794.  The  court  of  appeals,  organized  in  1779, 
under  this  constitution,  refused  to  take  cognizance 
of  a  bill  of  exceptions  transferred  from  the  provin- 
cial court  of  appeals.  Long  y.  Pdlett,  1  Har.  d& 
M'Hen.  535. 

795.  By  the  statute  of  1790,  the  judges  of  the 
general  court  were  prohibited  from  tuLing  cog- 
nizance of  any  offences  except  treason,  misprision 
of  treason,  murder,  felony,  and  insurrection;  and 
the  jurisdiction  of  all  ofifences,  except  these,  was 
given  to  the  county  courts.  State  y.  Tibbs,  3  Har. 
&  M'Hen.  83. 

796.  The  general  court  had  a  superintending 
power  over  inferior  courts,  and  interfered  to  sup- 
ply a  remedy  when  the  ordinary  forms  of  proceed- 
ing were  inadequate  to  the  attainment  of  justice 
in  matters  of  public  concern.  Runkel  y.  fTtne- 
miUer.  4  Har.  A  M'Hen.  449.  See  also  DuvaU 
v.  WdU,  4  Har.  A  M'Hen.  164.     StaU  y.  Stane, 

3  Har.  &  M'Hen.  115. 

797.  It  had  concarrent  jorisdiction  with  the. 
judge  of  the  land  office  as  to  the  extent  and 
operation  of  interfering  grants.    Ringgold  y.  Ma- 
lott,  I  Har.  A  J.  316. 

798.  By  the  statute  of  1804,  e.  55,  confirmed  by 
statute  of  1805,  .c.  16,  the  general  court,  and  old 
court  of  appeals  were  abolished,  and  a  new  court 
of  appeals  organized,  consisting  of  the  chief  judges 
of  toe  several  judicial  districts,  with  all  the  juris- 
diction, dec.,  of  the  former  court  of  appeals,  and 
the  appellate  jurisdiction  before  exercised  by  the 
general  court.    See  4  Har.  A  M'Hen.  yii. — xi. 

799.  Whatever  opinion  or  decision  was  binding 
on  the  former  court  of  appeals,  is  equally  binding 
on  the  court  established  oy  these  statutes.  Han^ 
mond  y.  Ridgely^  5  Har.  A  J.  268. 

800.  A  writ  of  error  lies  to  this  court,  at  the 
instance  of  the  state,  in  a  criminal  prosecution. 
State  y.  Budkanan,  5  Har.  A  J.  317. 

801.  This  court  has  adopted  and  considers  itself 
bound  by  the  decisions  of  the  supreme  court  of  the 
United  States  respecting  the  state  insolvent  laws. 
State  y.  Krebs^  6  Har.  &  J.  31,  twte, 

802.  It  examines  the  entire  record,  and  reverstf 
the  judgment,  if  there  be  error  in  any  point,  tbou^ 
the  judgment  below  is  right  on  the  particoUr  point 
decided.     Speake  y.  Skeppard,  6  Har.  &  J.  81. 

803.  Where  the  court,  aHer  reversing  a  judg« 
ment  and  awarding  a  proeedendo,  discovered,  it 
the  same  term,  a  material  mistake  in  the  record 
on  which  they  acted,  they  struck  out  the  judg- 
ment, and  ordered  a  writ  of  diminution.  RaJborg 
V.  Bank  rf  Columbia,  1  Har.  A  Gill,  238,  note. 

804.  By  the  14th  section  of  the  first  constitution 
of  Virginia,  tbe  two  houses  of  assembly  were  to 
appoint  judges  of  the  supreme  court  of  appeals, 
and  general  court,  &c.  By  a  statute  of  October 
session,  1777,  the  general  court  was  established,  to 
consist  of  five  judges.  By  statute  of  May  session, 
1779,  the  conrt  oi  appeals  was  established,  to  con- 
sist of  the  judges  of  the  high  court  of  chancery, 
general  court,  and  court  of  admiralty;  and  five 
to  be  a  sufficient  number  to  constitute  a  court. 

4  Call,  2. 

805.  Under  the  last-mentioned  statute,  several 

r  the  judges  met  in  order  to  qualify  as  judges  of 

?ue  court  of  appeals,  but  produced  no  commis- 

'ou*  foT  none  were  directed  by  the  statute  to  b0 
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iflraed ;  and  as  they  had  qualffied  under  the  com- 
mtisions  ia  the  courts  to  whioh  they  respectively 
belonged,  it  was  not  thought  necessary  to  produce 
theniy  as  this  was  a  legislatiTe  court  only,  and  the 
judges,  in  construction  of  law,  knew  each  other. 
They  therefore  qualified  without  the  intervention 
or  presence  of  the  eieoutive.    4  Call,  3.  137. 

806.  The  jud^s,  composing  the  court  of  ap- 
peals, might  resign  the  office  of  judges  of  that 
coart,  ana  still  be  judges  of  the  courts  to  which 
they  respectively  belonged.  Case  of  tKe  Judges^ 
4  Call,  135. 

807.  The  judges  of  the  court  of  appeals  could 
not  constitutionally  be  required  to  act  Mjudgea 
of  the  district  courts  established  in  1788;  the 
legislature  having  no  authority  thus  to  increase 
their  duties,  without  increasing  their  compen- 
sation, ib, 

808.  If  a  statute,  mentioning  an  already  existing 
coart,  diiects  that  the  court  orthat  name  shall  con- 
sist of  a  certain  number  of  judges,  it  will  not  be  con- 
strued as  meaning  to  remove  the  existing  judges. 
But  if  it  did  so  mean,  it  was  beyond  the  power  of 
the  legislature,  ib. 

809.  The  court  of  appeals  had  no  authority  to 
award  a  writ  of  error  to  a  judgment  of  the  general 
court,  under  the  statute  of  May  session,  1779,  for 
adjusting  the  title  of  claimants  to  unpatented  lands. 
Maze  V.  HamUiow,  4  Call,  33. 

810.  A  decree  of  the  court  of  appeals  cannot, 
upon  the  same  facts,  be  altered  by  the  court  of 
chancery.  Price  v.  CampbeUj  5  Call,  115.  WhiU 
V.  Atkinson,  2  Call,  376. 

.  811.  The  court  of  aopeals  has  no  original  juris- 
diction, and  cannot  decide  the  merits  of  a  case 
until  they  have  been  decided  upon  by  the  court 
below.     Maifo  v.  Ctarke^  2  Call,  389. 

812.  If  the  damages,  recovered  in  an  action 
upon  the  case  for  consequential  damages  caused 
by  erecting  a  mill,  be  less  than  $100,  uie  defend- 
ant cannot  appeal  to  this  court,  though  the  record 
show  that  the  right  to  erect  the  mill  was  drawn  in 
question.  Sldpwith  v.  Young,  5  Manf.  276.  See 
Cooke  V.  Piles,  2  Munf.  151.  Minor  v.  OoodaU, 
3  Call,  393. 

813.  To  give  this  court  jurisdiction  on  the  ground 
that  the  matter  in  cotooversy  is  a  franchise  or  free- 
hold, the  right  thereto  must  be  directly,  and  not 
incidentally  or  collaterally,  the  subject  of  the 
action.    Hutchinson  v.  KeUam,  3  Mnnf.  202. 

814.  If  a  jury,  in  the  county  court,  in  debt  on  a 
single  bUl  for  more  than  $100,  "find  for  the  plain- 
ttfi*  the  debt  in  the  declaration  mentioned,  to  be 
discharged  by  the  payment  of  $46.59  debt,  with 
interest,"  dsc.,  and  judgment  on  this  verdict  be 
superseded  by  the  district  court,  on  the  deiend- 
anC's  motion,  and  the  iudgment  be  reversed,  the 
plaintiff  cannot  appeal,  from  the  judgment  of 
reversal,  to  the  court  of  appeals.  Lewis  v.  Long, 
3  Munf.  136. 

815.  Where,  on  the  reversal  of  the  judgment  of 
a  county  court,  a  cause  is  retained  in  the  district 
court,  by  consent,  if  the  order  for  retaining  the 
cause  be  set  aside,  an  appeal  to  the  court  of 
appeals  cannot  then  be  taken,  even  by  consent, 
but  the  ease  must  be  remanded  to  the  county 
court    JVorm  v.  TomUn,  2  Munf.  336. 

816.  A  supersedeas  cannot  be  awarded  by  the 
oourt  of  appeals  to  stay  proceedings  on  a  judg^ 
ment  of  the  county  court.  Cheshire  v.  Atkinson, 
m.  &  M.  562. 

817.  The  court  of  appeals  will  take  cognizance 
of  a  case,  where  the  principal  sum  demanded, 
together  with  the  interest,  is  of  sufficient  amount 
to  give  jurisdiction.  Stratton  y.  Mutual  Assurance 
SoeUty,  6  Rand.  22. 

818.  By  statute  of  1792,  c  136,  all  treasons^  mis- 
prisions and  oonoealmentB  of  treason,  and  other 
•fences  against  the  state,  exoept   piracies  and 


felonies  on  the  high  seas,  though  eonautled 
beyond  the  territorial  liuiit  of  tro  state,  were 
made  indictable  and  punishable  in  the  general 
court.  CommontoeaUh  v.  Gaines,  2  Virg.  Caa. 
172.    See  Pest,  XHL 

819.  The  general  court  wiQ  not  give  an  opinioii 
upon  any  question  of  criminal  law  adjourneu  to  it, 
which  the  adjourning  court  has  already  decided. 
CommomoealA  v.  Hening,  1  Vir^.  Cas.  325. 

820.  In  criminal  cases,  a  question  of  law  cannoC 
be  adjourned  to  the  general  court,  without  the 
consent  of  the  defendant  stated  in  the  record. 
Commonioealth  v.  Crarth,  3  Leigh,  761. 

821.  Under  the  8th  and  15th  sections  of  the 
statute  organizing  and  establishing  a  superior 
court  of  law  in  each  county,  it  was  the  duty 
of  the  clerk  of  the  district  court,  in  a  case  ia 
which  one  of  two  defendants  had  confessed  jodg- 
ment,  and  the  other  had  not,  to  send  the  papers 
to  the  superior  court  of  the  county  in  which  the 
defendant,  against  whom  the  action  was  still  pead- 
ingjjresided.    Payne  v.  Ladd,  4  Munf.  483. 

822.  The  superior  court  has  no  jurisdiction  of 
cases  where  the  demand  is  less  than  $100.  But 
the  reduction  of  that  sum  by  a  set-off  does  not  af- 
fect its  jurisdiction.  Miter,  where  it  is  reduced  by 
proof  of  payment.  Ferguson  v.  Highley,  2  Virg. 
Cas.  255.  Larowe  v.  Binns,  2  Virg.  Cas.  203. 
See  also  Jfewsum  v.  Pendred,  2  Virg.  Cas.  93. 
Heath  V.  Blaker,  2  Virg.  Cas.  215. 

823.  By  the  fourth  article  of  the  constitution  of 
Kentucky,  the  judiciary  power  of  the  state  is 
**  vested  in  one  supreme  court,  which  shall  be 
styled  the  court  of  appeals,'*  &c.,  and  that  conit 
has  appellate  jarisdiotion  only,  except  in  cases 
otherwise  directed  by  the  constitution.  '*  App^ 
late  jurisdiction,*'  ex  vi  termini,  imolies  a  resott 
from  an  inferior  to  a  superior  tribunsJ,  for  the  pur* 
pose  of  revising  the  judgments  of  Uie  former.  Per 
Edwards,  C.  J.    Hardin,  308. 

824.  The  statutes,  respecting  appeals  and  writs 
of  error,  speak  of  them  as  the  means  of  revising 
the  judgments  and  decrees  of  the  inferior  courts, 
and  not  as  the  means  of  correcting  the  acts  of  the 
ministerial  officers  of  those  courts,  ib, 

825.  And  where  no  application  has  been  made 
to  the  oourt  below  to  correct  errors  or  irregulari- 
ties in  an  execution  or  the  indorsement  ttereoo, 
the  court  of  appeals  cannot  entertain  iurisdietion 
to  inquire  into  them.    Smith  v.  Carr,  Hardin,  305. 

826.  The  jurisdiction  of  this  court  is  coniSned 
(except  in  the  cases  mentioned  in  the  constitu- 
tion) to  the  revision  of  matters  of  law  arising  on 
the  face  of  the  record.  Commonwealth  v.  Portatf 
1  Marsh.  45. 

827.  A  mandamus,  unless  it  be  for  the  revision 
and  correction  of  a  judicial  decision,  is  of  original 
and  not  appellate  jurisdiction,  and  cannot  be 
awarded  by  this  court,  except  for  such  revision, 
&c.  Morgan  v.  The  Register,  Hardin,  609.  Do*- 
iel  V.  Warren  County  Court,  1  Bibb.  496 — over- 
ruling, A'lim^  v.  7Wu#,  Pr.  Dec.  254.  Craig, 
Jones,  ^  fWy  v.  Adair,  1  Bibb,  310.  311.  Har& 
V.  Register,  6  Litt.  28. 

828.  The  court  of  appeals  will  not  interfere  in 
matters  of  discretion  in  the  circuit  court,  unless 
that  discretion  is  exercised  with  manifest  injus- 
tice. Sanders  v.  OuUen,  1  J.  J.  Marsh.  488.  It 
cannot  correct  its  own  judgment  of  a  former  term, 
but  may  correct  clerical  mistakes.  Scroggin  v. 
Seroggin,  1  J.  J.  Marsh.  365.  See  Shej^rd  v. 
MInSre,  4  J.  J.  Marsh.  112.  Bra^erd  v.  Patter- 
son, 1  Marsh.  464. 

829.  It  has  no  criminal  jurisdiction,  except  in 
oases  in  which  fine  is  the  only  punishment.  Cew^ 
montoealth  v.  Martin^  6  J.  J.  Maish.  616.  See 
Commonwealth  v.  Simmons,  6  J.  J.  Marsh.  614 
Commomweakh  v.  Alsman,  5  J.  J.  BlaMh*  98. 

830.  Nor  of  any  decisions  that  «•  Mi  iaal 
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MUm  ▼.  Tmflivr,  3  lAonr.  7.    Not  of  a 

of  an  interior  Goort  mnting-  or  refusing  a  new 
trial,  becaase  the  Terdiot  it  contrary  to  the  evi- 
dence. ATGnU&v.^cmdon,  2  Monr.  82.  Stewart 
T.  Stewart,  2  Monr.  66. 

831.  On  the  hearing  of  a  cause,  to- carry  into 
eiect  a  decree  of  the  old  lupreme  court  for  the 
diatrict  of  Kentucky,  the  court  (^  appeals  refused 
to  permit  that  decree  to  be  impeached  for  irrego- 
lariliea  in  the  proceedings  in  the  cause.  Greenup 
y.  RemuXf  Hardin,  5$M. 

838.  The  general  court,  by  sUtute  of  1802,  had 
jurisdiction  of  all  causes,  above  ^20  in  value,  be- 
tOTeen  non-residents,  or  non-residents  and  citi- 
sens.  When  it  is  necessary  for  non-residents 
to  sue  several  defendants  jomtly,  the  fact  that 
some  of  them  are  citiaens  and  others  non-iesi- 
dents,  does  not  oust  the  jurisdiction  that  the 
court  has  between  non-resident  plaintiffs  and  de- 
fendants, and  between  non-resident  plaintiffs  and 
resident  defendants;  as  it  has  jurisdiction  of  eath 
or  either  class,  it  may  take  cognizance  of  both, 
when  it  is  necessary  to  blend  both  in  one  suit. 
Turner  ▼.  O^Bawnon,  2  J.  J.  Marsh.  186.  See 
I>ieker  v.  King,  3  J.  J.  Marsh.  591.  Brawn  v. 
JfKee,  1  J.  J.  Marsh.  475.  fVashingian  ▼.  At  Gee, 
7  Monr.  131. 

833.  Since  the  statute  of  1825,  the  general  court 
has  no  jurisdiction  of  a  sum  less  than  ^500.  JUor-* 
gan,  V.  Froth,  1  J.  J.  Marsh.  94. 

^4.  A  non-resident  cannot  sue  a  resident,  in 
this  court,  unless  he  be  a  citizen.  Qmuby  t. 
Lunch,  6  Litt.  303.  See  Banks  r.  Fowier,  3 
Litt.  333. 

635.  A  non-resident  citiien  of  the  state  has  the 
same  right  to  sue  in  this  court,  which  a  non-resi- 
dent citizen  of  another  state  has..  Lexingten  Man" 
ufaeturing' Company  ▼.  Doit,  2  Litt  256. 

836.  A  corporation  can  sue  in  this  court,  if  its 
members  could,  ib. 

837.  The  statute  of  1799  having  given  this 
court  jurisdiction,  in  cases  concerning  lands,  be- 
tween citizens,  when  *<  both  parties  consent  and 
agree  thereto,"  if  no  objection  is  made  there,  the 
court  of  appeals  will  not  sustain  an  objection  for 
want  of  consent  in  writing  filed,  or  distinctly 
expressed.     Fowler  v.  Halbert,  3  Bibb,  384. 

838.  Under  this  statute  all  the  patties  must 
consent ;  «^n  the  court  takes  jurisdiction  from 
the  character  of  parties,  all  the  plaintiffs  and  all  the 
defendants  must  be  non-residents,  or  all  the  plain- 
tiffs must  be  non-residents  and  all  the  defendants 
citizens,  or  vice  versa.  Sneed  v.  Jiqfingcr,  2  Litt. 
80.    Hare  ▼.  Bryant,  7  J.  J.  Marsh.  377. 

839.  Where  parties  agreed,  by  parol,  that  what- 
ever opinion  the  "  new  court  '*  should  express,  in 
a  case  before  it,  should  be  obligatory,  it  wat  held 
that,  as  that  court  bad  no  judicial  power,  conient 
could  not  constitute  it  a  court,  ana  that  its  man- 
date should  not  be  regarded  by  the  court  below^ 
Stark  V.  J^ompeon,  3  7.  J.  Marsh.  299. 

840.  There  cannot  be  more  than  one  ccmrt  of 
appeals,  as  long  as  the  constitution  shall  esist. 
There  can  be  no  de  facto  office  under  the  consti- 
tution. Per  Robertson,  J.  1  J.  J.  Marsh.  207. 
See  Ante,  6—8. 

841 .  The  statute  organizing  the  **  new  court "  of 
appeals  gave  the  judges  authoritv  to  appoint  a  per- 
•on  to  act  as  tipstaff  and  crier  or  said  court,  to  at- 
tend that  court  and  the  general  court  2  Monr. 
zv.    See  also  4  Call,  3. 

842.  The  judges  of  the  superior  ccwrt»of  Flor- 
ida hold  their  omces  for  four  years.  Aose  courts 
are  therefore  not  courts  in  which  the  judicial 
powers  conferred  by  the  constitution  of  the  United 
States  pan  be  deposited.  They  are  legislative, 
courts,  created  in  virtue  of  the  general  nght  of 
sovereignly  which  exists  in  tke  goverMDeaL  or 


of  that  clause  in  iim  constitution,  which  author- 
izes congress  to  make  laws  regulating  the  territory 
belonging  to  the  Unjted  States.  American  In- 
surance  Company  v.  Canter,  1  Pet.  540. 

843.  Though  admiralty  jurisdiction  can  be  exer- 
cised by  the  states  only  in  courts  established  in 
pursuance  of  the  3d  article  of  the  constitution  of 
the  United  States,  the  same  limitation  does  not 
extend  to  the  territories.  Hence  admiralty  ju- 
risdiction vaej  be  vested  in  courts  created  by  a 
territorial  legislature,  ib, 

XIII.  Courts  of  Admiralty  before  the  Adoption  of 
the  Constitution  of  the  United  States., 

Of  the  present  courts  of  admiralty  —  See  Ap 
MiRALTY.    Pbize.    AnUj  842.  843. 

644.  In  some  of  the  states,  and  probably  in  all, 
the  crown  establisned,  or  reserved  to  itself  the 
right  to  establish,  admiralty  courts ;  and  the  na- 
ture and  extent  of  their  jurisdictions  depended 
upon  the  commission  of  the  crown,  and  upon  acts 
of  parliament  conferring  additional  authorities. 
Per  Stor^,  J.  2  GaUis.  470. 

845.  The  commissions  of  the  crown  gave  the 
courts^  which  were  established,  a  most  ample  ju- 
risdiction over  all  maritime  contracts,  and  over 
torts  and  injuries,  as  well  in  ports  as  upon  the 
high  seas.  And  acta  of  parliament  enlarged,  or 
ratner  recognized,  this  jurisdiction,  by  giving  or 
confirming  cognizance  of  all  seizures  for  contra- 
ventions of  the  revenue  laws,  ib.  See  Hastings 
▼.  Plater,  1  Bland,  613,  note.    4  Call,  1. 135. 

846.  By  a  colonial  statute  of  Virginia,  passed  in 
1699,  treasons,  felonies,  or  piracies,  committed  not 
only  on  the  high  seas,  but  on  any  bay,  river, 
&c.,  where  the  admiral  had  jurisdiction,  were  to 
be  tried  by  judges  of  admiralty  appointed  by  the 
governor,  under  commissions  of  oyer  and  ter- 
miner. This  statute  was  said  to  be  superseded  by 
the  British  statute  of  11  William  HI.,  which  gave 
jurisdiction  to  commissioners  of  admiralty  ap- 
pointed under  the  great  seal  of  England ;  and  that 
statute  seems  to  have  been  recognized  by  the  Vir- 

Sinia  stmute  of  1748.     Commonwealth  v.  Gaines, 
Twg,  Gas.  172. 

847.  By  the  articles  of  aoDfederation,the  federal 
oourt  of  admiraltjjr  was  vested  with  power  to  try 
pinciesand  felonies  on  the  high  seas  only,  and 
not  on  Chesapeake  Bay  and  its  waters,  ib. 

848.  The  admiraltv  court  of  Virginia,  erected 
in  1779,  was  eaeluded  from  the  jurisdiction  in 
capital  cases.  t&.    See  Ante,  818. 

849.  The  continental  congress  had  au^rity, 
before  the  articles  of  confederation  were  ratified, 
to  institute  such  a  tribunal  as  the  commissioners 
of  appeals,  with  appellate  jurisdiction  in  cases  of 
prize.    Fenhallaw  v.  Doane,  3  Dall.  54. 

850..  After  the  articles  of  confederation  were 
ratified,  the  court  of  appeals  had  jurisdiction  of 
appeals  fWnn  the  state  courts  of  admiralty,  ib. 
United  States  v.  Peters,  5  Cranch,  115.     Talbot  v. 


Three  Btiggs,  1  Dall.  95. 

851.  "miere  an  original  decree  of  that  court  had 
not  been  carried  into  execution,  a  rehearing 
was  allowed,  under  the  special  circumstances  of 
the  case.    Miller  v.  The  Resolation,  2  Dall.  19. 

868l  That  CQurt  had  jurisdiction  of  an  appeal 
from  a  verdict  in  a  state  court  of  admiralty,  and  to 
make  a  contrary  decision  without  trial  by  another 
jury.  United*Slates  v.  Bright,  1  Whart.  Dig.  2d 
ed.  145.  See  Ross  v.  Hittenhouse,  2  Dall.  160.  1 
Teates,  443. 

853.  Where  a  captured  vessel  was  condemned 
by  a  state  court  or  admiralty,  and  ordered  to  be 
sold,  and  the  .proceeds  of  the  sale  were  paid  in 
pi^r  money,  and  the  court  of  appeals  reversed 
the  sentenca,  and  ordered  restitution,  the  stale 
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court  only  ordered  the  proeeeds  of  the  sale  to  be 
said  to  the  appellant,  tnough  the  monej  had  be- 
some  depreciated.     Carson  ▼.  Jtnninea.  1  Wash. 

C.  c. lao.  *  ' 

854.  After  sentence,  a  proceeding  in  a  state 
Gourt  could  not  be  objected  to,  for  want  of  jurisdic- 
tion, unless  it  was  apparent  on  the  face  of  the 
proceedings.  Lacau  y.  Pennsylvatda.  Addis. 
61.  81. 

855.  The  state  courts  of  admiralty  were  super- 
seded bv  the  establishment  of  the  district  courts 
of  the  United  States.  KUhoUon  ▼.  StaU,  3  Har. 
&  M*Hen.  109.  See  Skip  Portland  y.  Lewis,  2  S. 
&R.  201.    2  Virg.  Cas.  178.    Admiralty,  HI. 

XIV.    Courts  of  tke  United  StaUs. 

856.  The  courts  of  the  United  States  are  of  lim- 
ited but  not  of  inferior  jurisdiction.  Their  pro- 
ceedings, therefore,  are  not  nullities,  though  their 
jurisdiction  do  not  appear  on  the  record.  Until 
reTersed,  their  proceedings  are  conclusive  evidence 
between  parties  and  nrivies ;  but  if  their  jurisdic- 
tion do  not  appear  or  record,  their  proceedfings  are 
erroneous,  and  may  be  reversed.  Kempe  ▼.  Kenno- 
dy,  5  Cranch,  185.  Skillem  ▼.  Jtfav,  6  Cranch, 
267.  JfC9niiidkv.5um'eaiK,10  Wheat.  199.  See 
JinU,  53. 

857.  The  jurisdiction  of  these  courts  depends 
exclusively  on  the  constitution  and  laws  of  the 
United  Sutes.  Livingston  ▼.  Jefferson,  1  Brock. 
203.  State  courts  cannot  confer  jurisdiction  on 
the  federal  courts.  The  Jfeio  Orleans  ▼.  Phabus, 
11  PeL  175. 

858.  The  constitution  of  the  United  States  con- 
fers on  these  courts  jurisdiction  of  controversies 
between  citizens  of  different  states ;  but  citizen- 
ship, in  reference  to  this  jurisdiction,  means  noth- 
ing more  than  residence ;  and  if  a  citizen  of  one 
state  removes,  with  his  family,  into  another  state, 
with  a  bona  fids  intention  to  reside  there,  be  in- 
stantly becomes  a  citizen  of  that  state,  and  may 
sue,  as  such,  in  these  courtss   Cooper  v.  QalbraUh, 

3  Wash.  C.  C.  546.  CadeU  v.  Pacific  Insurance 
Company,  Paine,  594.  See  also  Buier  r.  Fams- 
wortk,  4  Wash.  C.  C.  101.  Read  y.  Bertrand,  4 
Wash.  C.  C.  516.  Den  y.  Sharp,  4  Wash.  C.  C. 
609.  CatUn  v.  Gladding,  4  Mason,  366.  JTnoz 
y.  Greenletif,  4  Dail.  360.    See  Citizbn,  9—11. 

859.  To  deprive  a  citizen  of  the  United  States 
of  the  right  of  suing  in  these  courts  on  the  ground 
of  his  not  being  a  citizen  of  any  particular  state, 
the  evidence  must  be  very  strong  that  he  is  a  mere 
wanderer,  without  any  home.  Rabaud  vl  D'  9folf, 
Paine,  580. 

-  860.  A  citizen  of  a  territory  cannot  sue  a  citi- 
sen  of  a  state  in  these  courts.  Corporation,  of 
JYei0  Orleans  y.  WinUr,  1  Wheat.  91.  Nor  can  a 
citizen  of  the  District  of  Columbia.  Fosse  y.  M^- 
JUn,  4  Wash.  C.  C.  519.    Colcmbia,  2. 

861.  An  averment  in  the  record,  that  the  parties 
are  "  of,"  or  are  «<  inhabiUnts,"  or  <<  residenU,"  of 
different  states,  is  not,  however,  sufficient  to  show 
joriFdietion.  The  record  must  allege  that  the 
parties  are  "  citizens  *'  of  diflferent  states.  Ifood 
y.  fVagmm,  2  Cranch,  1.  CaUett  v.  PaeifU  In- 
surance Company,  Paine,  594.  T\irner  y.  Bank  of 
^Corth  America,  4  Dall.  8.    Mossman  v.  Higginson, 

4  Dall.  12.  Bingham  v.  Cabot,  3  DaU.  38C  Aber- 
cromhie  v.  Dupms,  1  Cranch,  343.  Capron  v.  Van 
Mforden,  2  Cranch,  126.  Course  v.  Stead,  4  DaU. 
22.     Wood  v.  Mann,  1  Sumner,  581. 

862.  So,  if  jurisdiction  rest  on  the  fact  that  an 
alien  is  a  party,  the  record  must  show  the  party's 
alienage.  Mukaelson  v.  Denison,  3  Day,  ^4.  4 
Dall.  8.  Turner  y.  EnrilU.  4  Dall.  7^  S.  P.  4  Dall. 
22.    2  Pet.  565. 

863.  And  though  ona  party's  aliesage  it  aver- 


red, yet  it  is  necessary  also  to  aver  that  the  oilier 
party  is  a  citizen.  Jackson  v.  Tweniyman,  2  Pet. 
136.  Hodgson  v.  Bowerbank^b  Cranch,  303.  2 
Pet.  565.  • 

864.  And  if  a  suit  is  brought  by  an  assignee  of 
a  promissory  note,  &«.,  under  the  II th  section  of 
the  judiciary  act  of  17B9,  c.  20,  the  record  must 
show  that  the  original  parties  to  the  note,  Ac, 
might  have  sued  and  been  sued  in  these  courtj. 
4  Dall.  8.    Montalet  y.  Murray,  4  Cranch,  46. 

865.  A  general  assignee  of  the  effect«  of  an  in- 
solvent debtor  cannot  sue  in  these  courts,  under 
that  section,  if  his  assignor  could  not  have  sued 
there.  Sere  v.  Pilot,  6  Cranch,  332.  An  executor 
or  administrator  is  not  an  assignee,  within  the 
meaning  of  said  11th  section.  Dodge  v.  Petkius, 
4  Mason,  435.  Mayer  y.  Foulkrod,  4  Wash.  C.  C. 
349.  Nor  the  assignee  of  a  bail  bond.  BobyakaU 
v.  Oppenkeimer,  4  Wash.  C.  C.  482.  See  Pest, 
1027—1029. 

666.  But  the  United  SUtes  may  sue  in  the  fed- 
eral courts,  as  indorsees  of  a  promissory  note,  &c., 
though  the  payee  and  maker  be  citizens  of  the 
same  state.  The  said  11th  section  did  not  apply 
to  suits  brought  by  the  United  States ;  or,  if  it  did 
it  is  repealed,  quoad  koe,  by  the  statute  of  1815. 
United  States  y.  Greene,  4  Mason,  427. 

867.  And  a  bill  in  equity  to  enioin  a  judgment 
lies  in  the  court  where  the  judgment  was  ren- 
dered, though  the  original  plaintin  resides  in,  and 
is  a  citizen  of,  another  state.  Such  bill  is  not  an 
original  suit,  within  the  sense  of  the  11th  section 
of  die  stotule  of  1789.  DwnUtp  y.  Stetson,  4  Ma- 
son, 349.  So  of  a  bill  of  revivor,  where  the  contro- 
versy is  between  citizens  of  the  same  state,  though 
the  parties  to  the  original  bill  were  citizens  of  dif- 
ferent states.  Clarke  v.  Malkewson,  12  Pet  164^ 
reversing-  the  decree  in  2  Sumner,  2&L  • 

868.  The  holder  of  a  bank  note,  payable  to  an 
individual  or  bearer,  may  sue  in  these  courts ;  and 
it  is  not  necessary  to  aver  that  such  individual 
was  a  party  competent  to  sue  there ;  such  note 
being  held  to  be  payable  to  any  body,  and  not 
affected  by  the  disability  of  the  nominal  payee. 
Bank  of  Kentucky  v.  fFister,  2  Pet.  319.  BulUrd 
y.  Bell,  1  Mason,  243. 

869.  The  indorsee  of  a  note,  who  is  a  citizen  of 
one  state,  may  sue  his  indorser,  who  is  a  citizen  of  a 
different  state,  in  these  courts,  though  the  indorsee 
couM  not  sue  the  maker  there.  Young  v.  Bryan,  6 
Wheat.  146.  Mollan  v.  Torrance,  9  Wheat  537. 
Evans  v.  Gee,  11  Pet  83.    See  also  9  Wheat.  904. 

670.  But  where  the  snit  is  against  a  remote  in- 
dorser, and  the  plaintiff  traces  his  title  through  urn. 
intermediate  indorser,  he  must  show  that  such 
indoner  could  have  maintained  an  action  in  those 
courts.    9  Wheat  537. 

8f  1.  Where  one,  acting  as  agent  only,  makes 
insurance  in  his  own  name,  and  for  all  otners  con- 
oerned,  though  he  and  the  underwriter  are  citi- 
zens of  the  same  state,  yet  the  underwriter  may 
be  su0d  in  those  courts  by  the  principal,  who  is  a 
oitiien  of  a  different  state.  Kuan  v.  Gardner,  1 
Wash.  C.  C.  145. 

872.  In  a  joint  action,  where  the  interest  is 
joint,  it  must  appear  by  sufficient  averment  that 
all  the  persons,  on  each  side,  are  entitled  to  sue  in 
these  courts.  Strawbridge  v.  Curtis,  3  Cranch, 
267.  Corpomtion  of  J€eu>  Orleans  v.  Winter,  1 
Wheat  91. 

673.  Unless  all  the  persons  who  are  parties  can 
sue  or  bt  sued  in  these  courts,  the  courts  have 
not  jurisdiction,  ib.  Conolly  v.  Taylor,  2  Pet.  564. 
Miller  v.  Lynde,  2  Root,  444. 

874.  But  where  the  plaintiff  was  a  oitiien  of 
JECentncky,  and  one  of  the  defendants  a  oitizen  of 
Pennsylvania,  and  the  other  of  Louisiana,  but 
proQOw  was  not  served  oa  the  latter^iMd  tbe  4eo 
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laraiion  recited  the  writ  end  the  vetarn,  the  circuit 
eourt  in  Pennsylvania  tustained  ita  jurisdiction  as 
to  tbe  defendan.  who  waa  a  citizen  of  that  state, 
on  the  ground  of  the  law  and  practioe  of  the 
atale,  by  which  a  plaintiff  may  proceed  against 
one  of  two  defendants,  if  the  other  has  been  re- 
turned fUNi  esl  invmituMf  though  on  a  joint  con- 
tract.    Crmig  ▼.  Cummuut  Peters  C.  C.  431,  note. 

875.  These  courts  are  not  deprived  of  jurisdiction, 
when  it  arises  from  the  alienage  or  citizenship  of 
parties,  by  the  joining  of  a  mere  nominal  party  who 
Aas  not  the  requisite  character.  Such  party  is  not 
merely  nominal,  however,  where  a  decree  against 
him  is  essential  to  the  relief  in  equity  eouirlit  by 
the  suit  Ward  ▼.  Jlrredondoy  Paine,  410.  IVormr 
Uy  V.  H'ormlew^  8  Wheat.  422.  CammL  v.  Banks, 
10  Wheat.  188. 

876.  These  courts  have 'jurisdiction  in  a  case 
between  oitizens  of  the  same  state,  if  the  plaintiffs 
are  only  nominal  parties,  suing  officially  for  the 
use  of  an  alien.  Browne  v.  Strode^  5  Cranch,  903. 
And  of  cases  where  the  plaintiffs  are  aliens,  thouffh 
thev  sue  as  trustees,  and  not  in  their  own  right, 
as  legatees  and  administrators  of  a  deceased  per- 
son.    Chappedetaine  v.  DeehanauXf  4  Cranch,  306. 

877.  Wnere  aliens  joined  in  a  suit,  in  the  circuit 
court  for  the  district  of  Kentucky,  with  a  citizen 
of  Pennsylvania  against  citizens  of  Kentucky  and 
a  citizen  of  Ohio,  so  that  the  court  had  not  juris* 
diction,  it  was  held  that  by  striking  out  the  name 
of  the  citizen  of  Pennsylvania,  before  the  cause 
was  brought  before  the  court,  the  original  defect 
was  cured,  and  that  the  court  had  jurisdiction  to 
lender  judgment.     ConoUy  t.  Taylor,  2  Pet.  564. 

878.  Where  there  is  no  chan^  of  party,  a  juris- 
diction depending  on  the  condition  of  the  party  is 
governed  by  that  condition,  as  it  was  at  the  com- 
mencement of  Ihe  suit  Per  Marshall,  C.  J.  2 
Pet  565.  MoUan  v.  Torrance^  9  Wheat.  537. 
United  Slates  v.  Myers,  2  Brock.  516.  Marfan  v. 
Morgan,  2  Wheat  290.  See  IHonuis  v.  JVetoton, 
Peters  C.  C.  444. 

879.  A  citizen  of  Ohio,  being  indebted  to  a  citi- 
zen of  Alabama,  o&red  to  sell  and  convey  to  him 
lands  in  Ohio,  in  nayment  of  the  debt,  for  much 
less  than  their  real  value,  and  stated,  in  the  letter 
by  which  the  offer  was  made,  that  the  title  would 
most  probably  be  maintained  in  the  conrta  o£  the 
United  States,  but  would  &il  in  the  courts  of  the 
state.  The  plaintiff,  after  the  lands  were  aon- 
veved  to  him,  gave  his  bond  to  make  a  quitclaim 
title  to  the  land  on  condition  of  receiving  ^1100. 
Held  that  the  title  acquired  by  the  purchaser, 
whether  considered  as  purchaser  or  as  mortgagee, 

five  jurisdiction  to   tne  courts  of  the    Umted 
lates.    M  Donald  v.  Smalley,  1  Pet.  620. 

880.  In  deciding  the  question  of  jurisdiction, 
the  cooxf;  could  not  inquire  into  the  motives  which 
induced  the  plaintiff  to  make  the  contract  for 
purchasing  the  land.  ib.    See  Post,  887. 

881.  A  corporation  aggregate,  composed  of  oiti- 
zens of  one  state,  may  sue  a  citizen  of  another 
state  in  these  courts;  but  the  citizenship  of  all  the 
corporators  must  be  alleged  on  the  record,  in  order 
to  give  jurisdiction.  Such  corporation  is  not  a 
citizen.  Bank  of  United  States  v.  DeveoMX,  5 
Cranch,  61.  Hope  Insurance  Company  v.  Board- 
mOHf  5  Cranch,  57.  Breithaupt  v.  Bank  of  Geor- 
gia, I  Pet  238.  Susquehanna  Compamy  v.  Evans, 
4  Wash.  C.  C.  482,  noU.  Kirkpatrick  v.  White, 
4  Wash.  C.  C.  595.  Sullivan  v.  FuUon  Steam- 
hoal'Conaany,  6  Wheat  450. 

882.  These  courts  will  not  sustain  a  suit  to 
enforce  a  contract  made  in  fraud  of  a  law  of 
the  United  States,  though  made  by  persons  then 
enemies  of  the  United  States,  and  having  for  its 
object  a  mere  stratagem  of  war.  Hannay  v.  Eve* 
3  Cranch,  242.  ' 


883.  The  federal  eomtshave  no  authority,  under 
the  judiciary  act  of  1789,  c.  20,  to  issue  a  writ  of 
habeas  corpus  to  prisoners  committed  under  tbe 
authority  of  a  state.     Ex  parte  Cabrera,  1  Wash. 

c.  c.  sSa. 

884.  They  can  issue  such  writ  only  to  prisoners 
in  jail  under  or  by  color  of  the  authority  of  the 
Umted  States,  or  committed  by  some  court  of  the 
United  States,  or  required  to  testify  in  a  cause 
pending  in  such  eourt.  ib. 

885.  If  or  have  they  jurisdiction  of  a  cause  in 
which  both  parties  are  aliens.  Monttilet  v.  Murray 
4  Cranch,  fc.  4  Dall.  420,  note.  See  Mason  v. 
The  Blaireau,  2  Cranch,  264. 

886.  The  judiciary  act,  which  gives  jurisdiction 
to  the  circuit  court  of  suits  **  where  an  alien  is  a 
party,*'  must  be  construed  consistently  with  tlie 
constitution,  which  confines  jurisdiction  to  suits 
between  citizens  and  aliens.  Mossman  v.  Higgin- 
son*  4  Dall.  12.  See  King  of  Spain  v.  Oliver^ 
2  Wash.  C.  C.  429. 

887.  In  MuKweU  v.  Levy,  2  Dall.  381 ;  4  Dall. 
330,  and  in  Burst  v.  MJfeU,  1  Wash.  C.  C.  70,  it 
was  held  that  a  colorable  and  collusive  conveyance, 
for  the  purpose  of  bringing  a  suit,  by  the  grantee, 
in  the  federal  court,  will  not  give  that  court  ju- 
risdiction. This,  however,  is  iknied  by  Story,  J. 
in  Briggs  v.  French,  2  Sumner,  257.  A  volun- 
tary conveyance  of  the  legal  estate,  by  a  trustee  re- 
siding in  one  state,  to  his  cestui  que  trust,  a  citizen 
of  another  state,  to  enable  him  to  bring  ejectment, 
is  not  collusive,  and  the  action  will  be  sustained 
by  the  court.  Browne  v.  Browne,  1  Wash.  C.  C. 
429.  4  DalL  338,  noU.  See  also  Browne  v.  Jlr- 
bunkle,  1  Wash.  C.  C.  484. 

888.  The  federal  courta  have  jurisdiction  of  suits 
by  or  against  executors  and  administrators  if  the^ 
are  citizens  of  different  states,  (kc,  though  their 
testator  or  intestate  could  not  have  sued  or  been 
sued  in  those  courts.  ChUdress  v.  Emory,  8 
Wheat,  642.  See  Dodge  v.  Perkins,  4  Mason,  435. 

889.  Under  the  provision  of  the  constitution 
which  gives  jurisdiction  to  the  federal  courts  of 
controversies  between  citiaens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  a 
grant,  issued  by  Tennessee  on  North  Carolina 
claims,  is  not  within  their  jurisdiction;  this  not 
being  a  grant  issued  by  Tenneesee  by  virtue  of  its 
sovereignty,  and  on  a  title  distinct  from  that  of 
North  Carolina.  Thompson  v.  Kendrick,  5  Hay  w. 
115.     See  Cooke,  480. 

890.  But  they  have  jurisdiction  of  a  aaae  be- 
tween citizens  of  HJCentucky  claiming  lands  under 
different  grants,  one  issued  by  Kentucky,  and  the 
other  by  Virginia,  but,  upon  warrants  issued  by 
Virginia,  and  locaUona  founded  thereon  prior  to 
the  separation  of  Kentucky  from  Virginia.  Col- 
son  V.  Lewis,  2  Wheat  377.  See  Massie  v.  Watts, 
6  Cranch,  148.  Green  v.Biddle,  8  Wheat  1.  And 
cannot  be  ousted  of  jurisdiction  by  any  compact 
between  the  two  states.  '  WHson  v.  Mason,  1 
Cranch,  91.  * 

891.  The  grant  passes  the  legal  title  to  the  land, 
and  if  the  controversy  is  founded  on  the  conflict-' 
ing  grants  of  different  states,  the  judicial  power  of 
the  Union  extends  to  the  case,  whatever  may  have 
been  the  equitable  title  of  the  parties  before  the 

:rant.   2  Wheat.  377.   Pawlet  v.  CUark,  9  Cranch, 


892.  Under  the  provision  in  the  constitution, 
that  jadicial  power  shall  extend  to  all  cases  arising 
under  treaties  made  or  to  be  made  under  the  au- 
thority of  the  United  States,  if  a  defendant  in 
ejectment  set  up  an  outstanding  title  in  a  British 
subject,  which  he  contends  is  protected  by  the 
treaty  of  1794,  and  that  the  title  it  therefore  out 
of  the  plaintiff,  this  is  not  a  case  arising  under 
the  treaty,    (ftoings  v.  Jiorwood^  5  Cranch,  344. 
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893.  If  the  British  sabiect,  in  whom  the  out- 
standing Utie,  protected  by  the  treaty,  was  sap- 
poaed  to  have  vested,  or  his  hein,  had  claimed 
the  land,  it  would  have  been  a  case  under  the 
treaty,  ib. 

894.  Where  the  question  is,  whether  a  confis- 
cation of  the  property  of  British  subjects,  under  a 
state  law,  was  complete,  before  the  treaty  of  peace 
of  1783,  the  courts  of  the  United  States  nave  juris- 
diction.    Smith  V.  Marylandy  6  Cranch,  286. 

895.  If  the  validity  or  construction  of  a  treaty 
of  the  United  States  is  drawn  in  question  in  a 
state  court,  and  the  decision  is  against  its  validity, 
or  against  the  title  specially  set  up  by  either  party 
under  the  treaty,  the  supreme  court  has  jurisdic- 
tion to  ascertain  that  title,  and  determine  its  legal 
validity,  and  is  not  confined  to  the  abstract  con- 
struction of  the  treaty  itself.  Martin  v.  Hunter, 
1  Wheat.  358. 

896.  The  judgment  of  a  state  court,  where  juris- 
diction was  acquired  not  by  the  conunon  law,  but 
bj  a  statute  which  was  repealed,  before  the  rendi- 
tion of  judgment,  by  the  adoption  of  a  treaty,  is 
void.     D01111  V.  Harndeuy  Paine,  55. 

897.  State  legislatures  cannot  suspend  the  pro- 
cess, enjoin,  or  otherwise  affect,  the  judgments  of 
the.  courts  of' the  United  States.  Babcock  v.  fVes- 
ton,  1  Gallis.  168.  JTKim  v.  Voorhies,  7  Cranch, 
279.  United  States  v.  Peters,  6  Cranch,  115.  Nor 
can  a  state  court  issue  a  mandamus  to  an  officer 
of  the  United  States.  M^  Clung  v.  SiUiman,  6 
Wheat.  598.  Nor  the  federal  courts  enjoin  pro- 
ceedings in  a  state  court.  Dtggs  v.  nolcott^  4 
Cranch,  1 79.     See  10  Wheat.  1 . 

898.  The  statutes  of  the  several  states,  consti- 
tutionally passed  since  1789,  are  binding  on  the 
federal  courts  held  within  the  state  where  they  are 
in  force.  Golden  v.  Prince,  3  Wash.  C.  C.  313. 
So  of  the  laws  generally  of  the  several  states,  as 
to  rights.  Campbell  v.  ClatuUuSf  Peters,  C.  C. 
484.  Hinde  v.  Vaitier,  5  Pet.  398.  Reimsdyke  v. 
Kane,  I  Gallis.  371.  ^liter,  as  to  remedies,  prac- 
tice, and  proceedings,  except  so  Car  as  is  required 
by  sUtutes  of  the  United  States.  Peters  C.  C. 
484.  BtU  V.  Davidson,  3  Wash.  C.  C.  329.  Craig 
V.  BrowTL,  3  Wash.  C.  C.  503.  Robinson  v.  Camp- 
bell, 3  Wheat.  212.  1  Petera  C.  C.  1.  (htings  v. 
Huh,  9  Pet.  607.  And  of  questions  of  general 
equity  jurisdiction.  Flagg  v.  Mann,  2  Sumner, 
487     See  Post,     1006—1006. 

899.  These  courts  are  bound  to  take  judicial 
cognizance  of  the  laws  of  the  different  states. 
Gordon  v.  Hobart,  2  Sumner,  4Q2. 

Admiralty  jurisdiction  of  th6  courts  —  See  Ad- 
miralty.   Prizk. 
See  Common  Law,  3.    Appeal,  IV. 

(a.)   Supreme  Courts 

900.  The  constitution  of  the  United  States  de- 
clares that  **  the  judicial  power  shall  be  vested  in 
one  supreme  court,  and  in  such  other  inferior 
courts  as  the  congress  may  from  time  to  time 
ordain  and  establish.'*  This  language  is  manda- 
tory, and  congress  cannot  lawfully  renife  to  create 
a  supreme  court  and  vest  in  it  the  whole  constitu- 
tional jurisdiction.  Martin  v.  Hunter,  1  Wheat.  328. 

901.  Congress  is  also  bound  to  create  some 
inferior  courts  in  which  to  vest  all  the  jurisdiction, 
which,  under  the  constitution,  is  exclusively  vested 
in  the  United  States,  and  which  is  not,  by  the 
constitution,  vested  originally  in  the  supreme 
court.  t6. 

902.  By  the  constitution,  "  in  all  eases  affecting 
ambassadbrs,  other  public  ministers,  and  consuls, 
and  those  in  which  a  state  shall  be  a  party,  the 
supreme  court  shall  have  original  jurisdiction." 
But  congress  may  give  concurrent  jurisdiction  to 
the  circuit  court  of  offences  committed  by  consuls, 
&c.     United  States  v.  Ravara,  2  DalL  397. 


See  Ambassadors,  ^.    Cohsvl. 

903.  Before  the  adoption  of  the  11th  article  of 
amendment  to  the  constitution,  a  state  might  b€ 
sued,  in  the  supreme  court,  by  a  citizen  of  another 
sUte.     Chisholm  v.  Georgia,  2  Dall.  419.     Gray 
son  V.  Virginia,  3  Dall.  SO. 

904.  That  article  of  amendment,  which  declared 
that  "  the  judicial  power  of  the  United  States  shall 
not  extpnci  to  any  suit  in  law  or  equity ,  commeo^ced 
or  prosecuted  against  any  one  of  the  United  States, 
by  citizens  of  another  state,  or  by  citizens  or  sub- 
jects of  any  foreign  state,"  superseded  all  such 
actions  pending  at  the  time  i^  was  adopted,  as  well 
as  prevented  the  institution  of  such  actions.  Hef- 
Ungsworth  v.  Virginia,  3  Dall.  378. 

905.  A  case,  or  which  this  court  has  original 

{'urisdiction  by  reason  of  the  interest  which  a  state 
las  in  the  controversj(,  must  be  one  in  which  a 
state  is  a  party,  either  nominally  or  substantially. 
A  controversy,  respecting  soil  or  jurisdiction,  be- 
tween two  states,  that  arisea  in  a  suit  between 
individuals,  to  wnich  neither  state  is  a  party,  is 
not  within  such  jurisdiction.  Fa*^er  v.  idndseu. 
3  Dall.  411. 

906.  A  decision  as  to  the  nght  of  soil,  between 
individual  citizens,  cannot  aroct  the  right  of  the 
state  to  jurisdiction,  being  inter  alios;  and,  in 
such  case,  if  either  state  have  the  ri^ht  of  soil,  it 
may  contest  that  rifht,  at  any  time,  in  this  conrt, 
notwithstanding  such  decision,  ib. 

907.  Where  a  state  is  party  to  a  suit  in  the  cii^ 
cuit  court,  the  cause  cannot  be  removed  to  the 
supreme  court;  but  the  state  must  plead  to  the 
jurisdiction  of  the  circuit  court,  ib. 

908.  A  state,  not  beins  party  to  an  ejectment 
brought  1>y  private  individuals  in  the  circuit  court, 
nor  interested  in  the  decision,  is  not  entitled  to  an 
injunction  from  the  supreme  court,  on  a  general 
claim  of  soil  and  jurisdiction  involved  in  such 
private  suit.    JVeio  York  v.  Connecticut,  4  D&U.  3. 

909.  A  suit  against  the  Bank  of  the  Common- 
wealth of  Kentucky  is  not  a  suit  in  which  the 
state  is  a  party,  though  it  be  sole  proprietor  of  the 
stock  of  the  bank.  Bank  v.  Wister,  2  Pet.  318. 
See  Banks  and  Banking,  231.  233—236.  238. 

910.  Wherever  jurisdiction  depends  on  the 
party,  it  is  the  party  named  in  the  record.  Os- 
bom  V.  Bank  of  United  States,  9  Wheat.  857. 
Governor  of  Georgia  v.  Madrazo,  1  Pet.  122.  And 
though  the  claims  of  a  state  may  be  ultimately 
affected  by  the  decision  of  a  cause,  yet  if  the  state 
be  not  necessarily  a  defendant,  the  court  are  bound 
to  exercise  jurisdiction.  United  States  v.  Peters, 
5  Cranch,  115. 

911.  A  suit  brought  by  the  chief  magistrate  of  a 
state,  <<  in  behalf  of  the  state,"  is  a  suit  to  which 
the  state  is  a  party,  and  of  which  the  supreme 
court  has  original  jurisdiction.  Georgia  v.  Braiis- 
ford,  2  Dall.  402.  1  Pet.  122.  So  a  libel  in  the 
admiralty  against  the  governor  of  a  state,  as 
governor,  demanding  property  in  possession  of  the 
government  of  the  state,  is  a  suit  to  which  the 
state  is  a  party.  Governor  of  Georgia  v.  Madrmzo, 
1  Pet.  1 10.  And  such  suit  cannot  be  maintained 
since  the  11th  article  of  amendment  of  the  consti- 
tution was  adopted.     1  Pet.  110. 

912.  But  that  amendment  does  not  nfSeei  suits 
by  one  state  against  another,  kior  the  proceedings 
in  such  suits.  Rhode  Island  v.  Massachusetts,  I2 
Pet.  657.  iWfo  Jersey  v.  JVVto  York,  5  Pet  284. 
Cherokee  Mition  v.  Geor^in^  5  Pet.  1. 

913.  The  original  junsdiotion  of  the  court  ex- 
tends to  the  settlement  of  questions  of  boundary 
between  states,  in  suits  instituted  by  one  state 
against  another.  JVeio  York  v.  Connecticut,  4 
Dall.  1.    12  Pet.  657.    5  Pet.  284. 

914.  The  proceeding,  in  such  case,  is  by  bill  to 
be  quieted  as  to  the  boundary  of  the  disputed  ter^ 
ritory.  i6. 
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A1&,  Am4  it  fleems  thai  the  court,  in  order  to 
«»4bct  justice,  may  appoint  commiasionerB  to  aacer- 
lain  and  report  the  boundaries.    4  Dall.  1. 

916.  The  Cherokee  nation  of  ladians  ia  not  a 
<*  foreign  state  "  within  the  meaning  of  the  consti- 
tution i  and  the  court  has  therefore  no  jurisdiction 
of  a  suit  by  that  nation  against  a  stal^.  Cherokee 
J^tktum  T.  Georgia,  5  Pet.  1. 

917.  In  all  cases,  to  which  the  judicial  power  of 
the  United  States  extends,  under  the  3d  section  of 
the  3d  article  of  the  constitution,  except  those  in 
which  originiil  jurisdiction  is  given  to  the.  supreme 
court,  that  court  has  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions,  and  undir 
svch  regulations  as  the  congress  shall  make.  T||e 
constitution  does  not  deny  original  jurisdiction  to 
the  inferior  courts  in  any  case  to  which  the  judi- 
cial power  extends,  except  tlie  cases  in  which 
•ffiginal  jurisdiction  is  given  to  the  supreme  court. 
(Mom  ▼.  Bank  of  United  Statee,  9  Wheat  8SiO. 
See  also  Wiscart  v.  Daucky^  3  Dall.  321. 

918.  Where  original  jurisdiction  is  given  to  the 
supreme  court,  the  judicial  power  cannot  be  6xer« 
ciaed  in  ita  appellate  form.  In  all  other  cases, 
jurisdiction  is  ta  be  exeiciaed  in  its  original  or  ap- 

r'llate  form,  as  congress  may  by  law  prescribe. 
W  heat  830.  Marlnay  ▼.  Maiieon,  1  Cranch,  137. 

919.  The  original  jurisdiction  of  the  supreme 
DMirt  cannot  be  enlarged  by  oongasss;  but  its 
appellate  jurisdiction  may  be  extended  to  eYcry 
case  which,  under  the  3d  article  of  the  constitu- 
tion, is  cognizable  by  any  court  having  original 
jurisdiction.  Cohens  v.  Virginia,  6  Wheat.  395. 
Martin  v.  Hunter,  1  Wheat.  323.  352. 

920.  In  cases  in  which  the  constitution  confers 
appellate  jurisdiction  on  the  supreme  court,  it  con- 
fora  no  original  jurisdiction.  But  the  power  to 
take  original  jurisdiction  of  a  suit  does  not  neces- 
SMnly  exclude  the  power  to  decide  upon  it,  on  an 
appeal  from  an  inferior  court  in  which  it  may  con- 
atitutionally  originate.    6  Wheat.  395. 

921.  Thus,  under  the  judiciary  act  of  1789,  *the 
avpreme  court  has,  constitutionally,  appellate  ju- 
risdiction of«si  suit  brought  by  a  state,  against  one 
of  its  citizena,  in  the  state  oourt,  where  the  de- 
fence rests  on  a  denial  of  the  validity  of  a  statute, 
dkc.,  of  the  state,  'and  the  state  court  decidea  in 
foror  of  its  validity,  though  the  snit  might  origin- 
ally have  been  brought  in  the  supreme  court,  ib. 
Brown  v.  Mar^nd,  12  Wheat.  419.  JiTCuUoch 
V.  Maryland,  A'Whekt.  316. 

982.  Congresa  cannot  give  the  supreme  court 
aspellate  jurisdiction  where  the  constitution  de- 
clares that  it  ahall  be  ori^nal,  nor  original  juris- 
diction where  the  constitution  declares  that  it 
ahall  be  appellate.  Hence  the  authority  given  by 
the  13th  section  of  the  judiciary  act  ot  1789,  to 
issue  writs  of  mandamus  to  public  officers,  is  not 
warranted  by  the  constitution.  Marhury  v.  Madi- 
son, I  Cranch,  137.    Ex  parte  Crane,  5  ret.  190. 

923.  To  enable  this  court  to  issue  a  mandamus, 
it  must  be  shown  to  be  an  exercise  of  appellate 
jurisdiction,  or  be  necessary  to  enable  the  court  to 
exercise  such  jurisdiction ;  it  being <he  essential 
criterion  of  appellate  jurisdiction,  uiat  it  revises 
the  proceedings  in  a  cause  already  instituted,  and 
does  not  create  that  cause.    1  Cranch,  137. 

AM.  Though  the  court  may,  in  exercising  its 
appellate  junsdiction,  issue  a  mandanns  to  other 
courts,  yet  to  issue  such  writ  to  an  officer  for  the 
Utvery  of  a  paper,  such  as  the  commission  of  an 
afteer,  is  in  effect  the  same  as  to  sustain  an  origt- 
wd  action  for  that  paper,  and  therefore  belongs 
mot  to  appellate,  but  to  original  jurisdiction,  ib, 

9S6.  This  court  has  aoUiority  to  issue  the  writ 

oC  kmbeas  corpus  ad  sidtjieiendum  ;  such  writ  being 

for  the  purpose  of  revising  a  deciq^on  that  the 

giM^y  ahottld  ba  impiiaoned.    Ex  forte  BoUman  ^ 
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Swartwoui,  4  Cranch,  101.  See  also  United  States 
y.  Hamilton,  3  Dall.  17.  Ex  parte  Kearney,  7 
Wheat.  38.  Exvarte  MiWurn,  9  Pet.  704.  Ex 
parte  Watkins,  3  Pet.  193. 

^S^,  Also  to  issue  a  mandamus  to  a  circuit 
court,  commanding  that  court  to  sign  a  bill  of  ex- 
ceptions in  a  case  tried  there.  Ex  parte  Crane,  b 
Pet.  190.  Or  to  make  up  a  record,  and  give  judg- 
ment thereon,  so  that  a  writ  of  error  may  dib 
brought    Ex  parte  Bradstreet,  7  Pet.  634. 

92/.  And  to  bail  a  person  committed  for  trial 
on  a  criminal  charge  by  a  district  judge.  United 
Stales  V.  Hamilton,  3  Dall.  17. 

928.  A  final  judgment  of  this  court  is  conclusive 
upon  the  rights  that  it  decides,  and  no  statute  has 
provided  a  process  hy  which  it  can  reverse  its  own 
judgments.    Hunter  v.  Martin,  1  Wheat.  355. 

9^.  By  the  25th  section  of  the  judiciary  act  of 
1789,  ''a  final  judgment  or  decree  in  any  suit,  m 
the  highest  court  of  law  or  equity  of  a  state  in 
which  a  decision  could  be  had,  where  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  their  validity ;  or 
where  is  drawn  in  question  the  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under,  any  state, 
om  the  ground  of  iheir  being  repugnant  to  the 
constitution,  tieatieB,or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  such  their  validity  ; 
or  where  is  drawn  in  question  the  cqnstruction  of 
any  clause  of  the  constitution,  or  of  a  treaty,  or 
statute  of,  or  commission  held  under,  the  United 
States,  and  the  decision  is  against  the  title,  right, 
privilege,  or  exemption  specially  set  up  or  claimed 
oy  either  party,  under  such  clause  of  the  said 
constitution,  treaty,  &c.<*— may  be  reexamined  and 
reversed  or  affirmed  in  the  supreme  court  of  the 
United  States  upon  a  writ  of  error."  And  the 
appellate  power  authorized  by  this  section  is  sup- 
ported by  the  letter  and  spirit  of  the  constitution. 
Martin  v.  Hunter,  1  Wheat.  352» 

930.  A  judgment  of  the  highest  court  of  a  state 
reversing  that  of  an  inferior  court,  and  awarding 
a  venire  Jdcias  de  novo,  is  not  a  final  judgment 
within  the  meaning  of  this  section.  Houston  v. 
Moore,  3  Wheat.  433.  Winn  v.  Jaekson,  12 
Wheat  136.  Bee  Appeal^  806—808.  4  Dall.  22. 
9  Pet  1. 

931.  But  it  is  not  necessary  that  the  judgment, 
in  order  to  be  "  final,"  should  decide  upon  the 
rights  which  are  litigated.  It  is  sufficient,  that  it 
determines  the  partieular  cause.  Weston  v.  City 
Council  of  Charleston,  2  Pet  449. 

932.  Thus,  where  a  prohibition  is  applied  for,  to 
restrain  a  party  from  dqing  an  act  alleged  to  be 
repugnant  to  the  constitution  of  the  United  States, 
and  3ie  court  refuse  to  grant  it,  on  the  ground  that 
the  statute,  dtc.,  which  authorizes  such  act,  does 
not  violate  the  constitution,  a  writ  of  error  lies  to 
the  Buprem<|Courtof  the  United  States,  ih. 

933.  The  yord  **  suit,"  in  said  25tb  section,  ap- 
plies to  any  proceeding  in  a  eourt  of  justice,  in 
which  a  party  pursues  the  remedy,  in  such  court, 
which  the  law  affords  him.  An  application  for  a 
prohibition  is  therefore  a  suit.  ib. 

934.  The  superior  court  of  Rhode  Island,  and 
not  the  general  assembly,  (which  sometimes  exer- 
cises ultimate  judicial  authority,)  is  the  highest 
court  of  law  in  that  state,  whose  final  judgment 
can  be  brought  befeie  the  supreme  court  of  the 
United  States  for  revision.  Olney  v.  Arnold,  3 
Dan.  308. 

935.  To  an  indictment  for  residing,  without  a 
license,  in  that  part  of  the  Chetokee  nation  at' 
tached  by  the  laws  of  Georfla  to  Gwinnett  coun* 
ty,  and  without  having  taken  the  oath  to  support 
and  defend  the  oonsttCution  and  laws  of  Georgia 
^.,  contrary  to  the  laws  of  that  state,  the  defend* 
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ant  pleaded  that  he  was  in  Uie  Cherokee  nation ,  oat 
of  the  jurisdiction  of  the  court  of  Gwinnett  county } 
that  he  was  a  citizen  of  Vermont,  and  entered  the 
Cherokee  nation  as  a  missionary,  under  tlie  author- 
ity of  the  president  of  the  United  States,  andJiad 
not  been  required  by  him  to  leave  it ;  and  tnat, 
with  the  permission,  &c.,  of  the  Cherokee  nation, 
he  was  engaged  in  preaching  the  gospel ;  that  the 
state  of  Georgia  ought  not  to  maintain  the  indict- 
ment, because  several  treaties  had  been  made  be- 
tween the  United  States  and  the  Cherokee  nation, 
by  which  that  nation  was  acknowledged  to  be  a 
sovereign  nation,  and  bj  which  their  territory  was 
guarantied  to  them  by  the  United  States  *,  and  that 
the  laws  of  Greorgia,  under  which  the  defendant  was 
indicted,  were  repugnant  to  those  treaties,  and  un- 
constitutional, and  void,  and  also  repugnant  to  an 
act  of  congress  "  to  regulate  trade  and  mtercourse 
with  the  Indian  tribes.'*  The  superior  court  of 
Georgia  overruled  the  plea,  and  the  defendant  was 
convicted  and  sentenced.  Held  that  the  supreme 
court  of  the  United  States  had  jurisdiction  of  this 
case,  under  the  judiciary  act ;  tne  indictment  and 
plea  drawing  in  question  the  validity,  or  at  least 
the  construction,  of  said  treaties,  and  the  decision 
having  been,  if  not  against  their  validity,  against 
the  right,  privilege,  or  exemption  specially  set  «p 
and  claimed  under  tliem ;  and  also  drawing  in 
question  the  validity  of  a  statute  of  Georgia  on 
tne  ground  of  its  beiifg  repugnant  to  the  constitu- 
'tion,  treaties,  and  laws  of  the  United  States,  and 
the  decision  being  in  favor  of  its  validity.  Worcester 
V.  Georgia,  6  Pet,  515. 

936.  So,  where  the  plaintiff  and  defendant 
claimed  title  to  land  nnder  the  act  of  congress  of 
March,  1803,  '^  regulating  the  grants  of  lands,  and 
providing  for  the  disposal  of  the  lands  of  the  Uni- 
ted States  south  of  Tennessee  River,"  and  the 
decision  of  the  supreme  court  of  Mississippi  was 
upon  the  construction  given  to  that  act  by  com- 
missioners actin^r  under  its  authority,  the  supreme 
court  of  the  United  States  had  jurisdiction  of  a 
writ  of  error,  under  the  judiciary  aot.  Rom  v. 
Barlandy  1  Pet.  655. 

937.  In  such  case,  the  supreme  court  is  confined 
to  an  examination  of  the  title,  as  it  depends  on  the 
construction  of  the  act  of  congress,  and  cannot 
consider  any  distinct  equity  arising  from  the  con- 
tracts or  transactions  of  the  parties,  which  create  a 
new  and  independent  title.  MattUnos  v.  Zone,  7 
Wheat.  164. 

938  The  supreme  court  of  Louisiana  gave  judff- 
roent  in  favor  of  a  plaintiff  in  an  action  brought 
for  a  lot  of  land  in  New  Orleans,  which  was  occu- 
pied by  permission  of  the  Spanish  government 
before  Louisiana  was  ceded  to  the  United  States, 
and  was  confirmed  to  the  claimant  under  the  laws 
of  the  United  States,  and  a  patent  issued  therefor 
in  February,  1821 ;  the  defence  being  that  the  lot 
was  part  of  a  quay  dedicated  to  the  uae  of  the  city 
of  New  Orleans,  m  the  original  plaQ  thereof,  and 
therefore  could  not  be  granted  to  France  by  the 
king  of  Spain,  and  that  the  title  of  the  city  was 

C»tected  by  the  third  article  of  the  treaty  ceding 
uisiana  to  the  United  States.  Held  that  the 
merits  of  this  controversy  could  not  be  revised  in 
the  supreme  court,  under  the  25th  section  of  the 
jndiciary  act,  as  the  record  did  not  show  that  the 
constitution,  the  treaty,  or  a  law  of  the  United 
States,  had  been  violated  by  the  judgment  of  the 
state  court.  JVeto  Orleans  v.  De  Armas,  9  Pet.  224. 
939.  The  3d  article  of  that  treaty  stipulated  for 
the  incorporation,  as  soon  as  possible,  ofihe  inhab- 
itants of^  Louisiana  in  the  Union  of  the  United 
States,  and  their  admission  to  the  foil  enioyment 
of  all  the  rights,  immunities,  Ac.,  of  citizens  of 
the  United  States,  and  that,  in  the  mean  time, 
they  should  be  maintained  and  protected  in  the 


free  enjoyment  of  their  iJberbr,  property,  Ac 
The  act  of  conffiees,  admitting  Looinana  into  tl« 
Union,  carried  U^is  article  of  the  treaty  into  exco^ 
tion ;  but  it  cannot  be  construed  to  give  appellate 
jurisdiction  to  the  court  over  all  questions  of  tkle 
between  the  citizens  of  Louisiana.  The  right  lo 
bring  questions  of  title,  decided  in  a  state  eoovt, 
before  the  supreme  court,  was  not  one  of  tlie  im- 
munities secured  by  the  treaty,  ib. 

940.  If  any  of  the  rights,  &c.,  of  the  inhabitanls 
of  Louisiana,  secured  by  the  treaty,  had  been  vio- 
lated while  the  stipulations  therein  continued  io 
force,  the  party  injured  might  have  brought  his 
ease  into  the  supreme  court.  But  that  stipulation 
ceased  to  operate  when  Louisiana  was  admitted 
into  the  Union,  and  its  inhabitants  were  admitted 
to  the  enjoyment  of  all  the  rights,  &c.,  of  citizeae 
of  the  United  States,  ib. 

941.  The  patent  granted  to  the  claimant  of  the 
lot  could  not,  and  aid  not  profess  to,  destroy  aBV 
previous  existing  title ;  the  statute,  under  wbiek 
it  was  granted,  confirming  titles  only  *'  against  any 
claim  on  the  part  of  the  United  Statee.*'  ib. 

942.  The  2oth  section  of  the  judiciaxy  act  ia  mit 
to  be  BO  construed  that  a  case  canaot  arise  uDdei  a 
treaty,  &c.,  only  when  the  right  is  created  by  the 
treaty,  &c.  The  language  of  the  conslitutioo, 
and  of  that  act,  extends  the  jurisdiction  of  tJm 
court  to  rights  protected  by  a  treaty,  &c.,  &tm 
whatever  source  these  rignts  are  derived.  And 
the  jurisdiction  of  the  court  would  have  attachrd 
to  this  case,  if  it  had  been  shown  that  the  title  set 
up  by  the  defendants  was  protected  by  the  treaty, 
or  by  a  statute  of  the  United  States  applicable  to* 
that  title,  ib. 

943.  The  general  provisions  of  the  ordinaaoe 
of  1787,  for  the  government  of  the  territory  of  the 
United  States  north-west  of  the  River  Ohio,  ea  to 
the  rights  of  property,  do  not  come  within  this  eee- 


tion  oTthe  judiciary  act,  and  cannot  give  ji 

tion  to  the  court.    Menard  v.  Jlspasia,  5  ret.  .'iOS. 

944.  The  mother  of  A  was  bom  a  slave  in  the 
North- Western  Territory  before  1787,  when  the  said 
ordiaance  was  passed  bj  the  old  coagreas,  in  the 
6th  article  of  which  it  is  declared  that  there  sfaaA 
not  be  slavery,  &c.,  in  said  territory.  A 
bom  there  afler  the  passing  of  this  ordinance, 
was  sent'  to  Missouri  as  a  slave.  In  a 
brought  by  A  to  establish  her  freedom,  which 
claimed  under  said  ordinance,  the  supreme 
of  that  state  decided  that  she  was  free.  Held  that 
the  defendant,  who  claimed  her  as  his  slave,  ceold 
not  support  a  writ  of  error  in  the  supreme  eoart 
of  the  united  States,  that  court  having  no  juris- 
diction, ib. 

945.  If  the  decision  of  the  state  court  had 
a^inst  A,  and  the  said  ordinance  could  be  < 
mdered  as  a  statute  of  the  United  States,  within 
the  meaning  of  the  judiciary  act,  the  court  would 
have  had  jurisdiction,  as  such  a  decision  would 
have  been  against  the  express  provision  of  the 
ordinance  a^^ainst  slavery,  &.c.  ib. 

946.  It  IS  only  when  a  state  court  decides 
'<  against"  the  claim  set  up  under  a  law,  dke.^  of 
the  United  States,  that  the  supreme  court  has  ap- 
pellate jurisdiction,  ib.  M* Clung  v.  S^iltmamy  6 
Wheat.  598.  ATlnUre  v.  Wood,  7  Cranch,  506. 
Gordon  v.  CaldeUugh,  3  Cranch,  268.  Williams  v. 
J^orris,  12  Wheat.  117.  Montgomery  v.  ficraoa- 
dex,  12  Wheat.  129. 

947.  Where  a  suit  was  brought  in  a  state  court, 
on  a  marshal's  bond,  by  a  person  injured  by  a 
breach  of  the  condition  thereof,  and  the  defence 
set  up  was  that  the  suit  should  have  been  in  the 
name  of  the  United  States,  and  the  conrt  decided 
that  it  was  rightly  brought  in  the  name  ef  the 
party  injured,  it  was  held  that  the  eupreroe  court 
could  not  reexamine  the  judgment  as  to  the  eon- 
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■tiaBti*ii«f  the  set  of  congreM  limiting  tuits  on 
such  bondi  to  sijc  yean  after  the  xigbt  of  action 
•Dcrued ;  the  exemption,  that  was  set  up,  being 
merely  as  to  the  form  of  action.  18  Wheat  129. 
See  Bono.  413. 

Md.  Where  the  validity  of  a  statate  of  a  state  is 
drawn  in  question,  on  the  grround  of  its  beinff 
npugnant  to  the  constitution,  &c.,  of  the  United 
States,  and  the  decision  is  ^  in  favor  "  of  its  valid- 
itj,  it  is  necessary,  in  order  to  five  jurisdiction  to 
tot  supreme  court,  tliat  it  should  distinctly  appear 
that  the  right  or  title  of  the  party  depended  on 
Uie  statute.     WiUutms  v.  A'arris,  12  Wheat.  117. 

949.  In  either  of  the  three  classes  of  cases  pie- 
rided  for  in  the  2otii  section  of  the  judiciary  act, 
it  is  necessary  to  the  appellate  jurisdiction  of*  this 
court,  1st,  that  some  one  of  the  questions  stated 
in  that  section  arose  in  the  court  below,  and,  2d, 
thAt  the  court  below  made  a  decision  thereon  in 
the  manner  required  hy  that  section.  It  is  not  suf- 
ficient to  show  that  such  question  might  have  arisen, 
or  that  such  a  decision  might  have  been  made.' 
CrmoeU  v.  Bandell,  10  Pet.  %d.     See  12  Pet.  510. 

950.  And  it  must  distinctly  appear  on  the  rec- 
ord brought  into  the  supreme  court,  that  such  a 
question  arose  and  was  decided  in  the  court  be- 
low, or  the  supreme  court  cannot  take  jurisdiction. 
ikotngs  V.  N&rwood,  5  Craneh,  344.  MUUr  v. 
mtkdls,  4  Wheat.  312.  FiBker  v.  Coekerell,  5 
Ptot  946.  JngUe  v.  CooUdge^  2  Wheat.  363.  See 
also  M' Bride  v.  Hoey,  II  Pet.  167. 

1^1.  But  it  is  not  necessary  that  the  record 
■hmild  show  this,  in  totidem  verbis  ;  it  is  sufficient, 
if  it  appear  from  the  record  that  such  a  question 
must  have  arisen,  and  that  the  judgment  of  the 
court  below  would  not  have  been  what  the  record 
shows  it  to  have  been,  unless  the  decision  were 
such  as  warrants  an  appeafl  therefrom  to  the  su- 
preme court.  Daois  v.  Packard,  6  Pet.  41.  Hiekie 
T.  Starke,  1  Pet.  94.  Harris  v.  Dennie,  a^L 
29&  Wilson  v.  Black  Bird  Creek  Marsh  Cor^KHj, 
2  Pet.  241.    Satterlee  v.  MaUhewstm,  2  Pet.  380. 

952.  Under  the  25th  section  of  the  judiciary  act, 
if  the  state  court,  to  which  a  case  is  remandid  by 
the  supreme  court,  refuse  to  execute  the  mandate, 
tile  latter  court  will  proceed  to  a  final  decision,  and 
award  execution  thereon.  Martin  v.  Hunter,  1 
Wheat.  373.    See  Cobstitutiowal  Law,  7. 

953.  Py  tiie  judiciary  act  of  1789,  all  cases,  of 
whatever  nature,  if  removed  from  the  circuit 
court  into  the  supreme  court,  must  have  been  re- 
moved by  writ  of  error.  Blaine  v.  J%e  Charles 
CarUr,  4  Dall.  22. 

954.  But  by  the  6th  section  of  the  act  of  1802, 
6.  31,  "  to  amend  the  judicial  system  of  the  United 
Staites,"  whenever  the  opinions  of  the  judges  of  a 
circuit  court  shall  be  opposed,  on  any  question 
before  them,  the  point  on  which  they  disagree 
shall,  at  the  request  of  either  party,  be  stated  un- 
der the  direction  of  the  judges,  and  certified,  under 
the  seal  of  the  court,  to  the  supreme  court  at  their 
next  session,  and  shall  be  finally  decided  by  that 
sourt,  and  its  decision  and  order  in  the  premises 
shall  be  remitted  to  the  circuit  court,  and  be  there 
entered  of  record,  and  shall  have  effect  according 
to  the  nature  of  said  judgment  and  order.  This 
section  does  not  give  jansdiction  to  the  supreme 
court  of  cases  brought  before  it  on  a  division  of 
opinion  of  the  jut^s  of  the  circuit  court  for  the 
District  of  Columbia.  The  appellate  iurisdiction, 
as  to  that  court,  extends  only  to  its  final  judgments 
and  decrees.     Ross  v.  TripleU,  3  Wheat.  600. 

955.  And  by  the  act  of  1803,  c.  93,  "  in  addition 
to  an  act  to  amend  the  judicial  system,"  ^c,  final 
jiMkrments  and  decrees  in  the  circuit  courts,  and 
m  district  courts  acting  as  circuit  courts,  in  cases 
of  equity,  of  admiralty  and  maritime  jurisdiction, 
and  of  prizd  or  Jto  priie,  where  the  matter  in  dis- 


pute exceeds  the  value  of  (2000,  exclusive  of 
costs,  an  "appeal*'  shall  be  allowed  to  the  su- 
preme court.  Since  this  act  was  passed,  the  cases 
therein  mentioned  can  be  removed  into  the  su- 
preme court,  only  by  appeal.  The  San  Pedro,  2 
Wheat.  132. 

956.  Under  the  sUtute  of  1802,  c.  31,  the  su- 
preme court  takes  jurisdiction  of  criminal  as  well 
as  civil  cases,  on  a  certificate  of  division  of  opin- 
ion in  the  circuit  court.     United  States  v.  Klintoek, 

5  Wheat.  144.  United  States  v.  Smitfi,  5  Wheat 
153.  United  States  v.  Furlong  and  others,  5  Wheat 
184.  UnUed  States  v.  Holmes,  5  Wheat.  412. 
United  States  v.  Palmer,  3  Wheat.  618.  United 
States  y.  Bevans,  3  Wheat.  336. 

957.  The  court  will  not  take  Jurisdiction  of  a 
question  on  which  the  opinions  oi  the  judges  be- 
low are  opposed,  where  the  division  arises  upon  a 
proceeding  subsequent  to  the  decision  of  the  cause 
by  them  ;  as  where  the  judges  differ  concerning 
the  amount  of  the  security  bond  to  besiven  by 
the  party  applying  for  a  wnt  of  error.  Devereaitx 
V.  Marr,  12  Wheat.  212.  Nor  where  the  division 
of  opinion  is  on  a  motion  for  a  new  trial,  either  in 
a  civil  or  a  criminal  case.     United  States  v.  Daniel, 

6  Wheat.  542.  Nor  on  a  certificate  of  division  of 
opinion  in  a  case  carried  into  the  circuit  court 
from  the  district  court,  by  writ  of  error ;  as  the 
district  judge  cannot  sit  m  the  circuit  court,  on 
the  heanng  of  such  case.  United  States  v.  Lancas- 
ter, 5  Wheat.  434. 

958.  When  a  question  upon  which  the  judges 
differ  is  certified  to  the  supreme  court,  the  single 
question,  on  which  the  judges  differed,  will  be 
considered.  The  whole  cause  may  be  brought  be- 
fore that  court  upon  a  writ  of  error  on  the  final 
judgment.     Ogle  v.  Lee,  2  Craneh,  33. 

959.  By  the  22d  section  of  the  Judiciary  act, 
final  judgments  and  decrees  in  civil  actions  and 
suits  in  equity  in  a  circuit  court,  brought  there  by 
original  process,  or  removed  there  from  courts  of 
the  several  states,  or  removed  there  by  appeal  from 
a  district  court  where  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  ^2000,  exclusive  of 
costs,  may  be  reexamined,  upon  a  writ  of  error,  and 
reversed  or  affirmed  in  the  supreme  court.  This 
section  did  not  give  the  supreme  court  jurisdiction 
to  revise  a  judgment  of  the  general  court  for  the 
North- Western  Territory,  established  by  an  or- 
dinance of  the  old  congress,  under  the  confedera- 
tion.    Clarke  v.  Bazadone,  1  Craneh,  212. 

960.  Nor  jurisdiction  of  a  writ  of  error  to  a 
circuit  court  in  a  case  carried  by  writ  of  error  to 
that  conrt  from  a  district  court.  United  States  v. 
Goodwin,  7  Craneh,  106.  United  States  v.  Oor- 
don,  7  Craneh,  2S7.  United  States  v.  Barker,  2 
Wheat.  395.     Sarchet  v.  United  States,  12  Pet.  143. 

961.  But  had  appellate  Jurisdiction  of  decisions 
in  the  district  courts  of  Kentucky,  Ohio,  Tennes- 
see, and  Orleans,  (where  there  was  formerly  no 
circuit  court,)  even  in  cases  propel^  cognizable  by 
district  courts  of  the  United  States.  Durousseau  v . 
United  States,  6  Craneh,  307.    See  Appkal,  787. 

962.  By  this  section,  appellate  jurisdiotion  is 
given  in  civil  cases  only ;  and  it  is  not  given  in 
criminal  cases,  by  the  8th  section  of  the  statute 
of  February  27th,  1801,  "  concerning  the  District 
of  Columbia."  No  writ  of  error  or  appeal,  there- 
fore, lies,  in  a  oriminal  case,  fVom  the  judgment 
of  the  circuit  court  of  that  district.  Uiuted  States 
V.  More,  3  Craneh,  159.  The  case  of  United  States 
V.  Simms,  1  Craneh,  252,  passed  sub  sUentio,  as 
to  the  question  of  jurisdiction.  Per  Marshall,  C, 
J.  3  Craneh,  172.    See  Jinte,  966. 

963.  The  supi«me  court  has  no  appellate  jurisdic- 
tion in  criminal  cases  ;  iwd  it  cannot  revise  the 
judgments  of  the  circuit  courts  by  writ  of  error,  or 
habeas  corpus,  in  any  case  where  a  party  has  been 
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eooTieted  of  a  pirtiia  oflfenee.    JBii  warts  Kearney, 
7  Wheat.  38.    JEx  parU  WtUkint^  3  Pet.  193. 

964.  By  the  eUtute  of  February  27,1801,  '<  con- 
eemine  the  District  of  Columbia,'*  appeals  from 
the  orpoans*  courts  thereby  eBtabliahed  were  given 
to  the  circuit  court  of  said  district,  which  was  in- 
vested with  all  the  power  ef  the  cbaneeUor  of  Ma- 
ryland oyer  such  appeals ;  and  by  the  same  stat^ 
ule,  any  final  judgment  or  decree  of  said  circuit 
court,  wherein  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  value  of  $100,  (but,  by  the 
subsequent  statute  of  April  2d,  1816,  exceeding 
the  value  of  $1000,)  may  be  reexamined,  &c.,  in 
the  supreme  court  of  the  'United  Slates.  Held 
that  an  appeal  lay  from  the  sentence  of  the  cir- 
cuit court  affirming  a  sentence  of  the  orphans* 
court,  which  dismissed  a  petition  to  revoke  the  pro- 
bate of  a  will,  thouffh  the  decree  of  the  chancellor, 
in  such  case,  would  have  been  final ;  such  sen- 
tence being[  a  "  final  iudgment  or  decree } "  and  it 
being  admitted  by  the  parties  that  the  estate  de- 
vised to  the  respondent  exceeded  the  value  of 
$100.     Carter  v.  CtUtingy  8  Oranch,  251. 

965.  So  of  an  appeal  from  said  circuit  court 
affirming  a  decree  of  the  orphans*  court  allowing 
an  executor's  claim  to  commissions;  the  matter 
in  dispute  eiceeding  $1000.  JfukoUs  v.  Hodgetf 
1  Pett  565.  See  also  I%ompMim  v.  TUmie,  2  Pet. 
162.    See  Appeal,  788.  789. 

966.  The  burden  of  proof  of  the  amount  in  con- 
troversy, in  order  to  establish  the  jurisdiction  of 
the  supreme  court  in  a  case  brought  before  it  by 
writ  or  error,  is  on  the  plaintiff  in  error,  who  must 
prove  that  the  matter  m  dispute  exceeds  $2000, 
exclusive  of  costs.  Hagan  v.  FoisoHf  10  Pet.  160. 
Umted  States  v.  Brig  iMiony  4  Cranch,  216. 

967.  In  actions  in  which  the  value  of  the  prop- 
erty does  not  appear  on  the  record,  the  court  re- 
eeive  affidavits  of  its  value,  on  notice  to  the 
opposite  {Murty,  in  order  to  sustain  their  jurisdic- 
tion. IViUianuon  v.  Kineaid^  4  Dall.  20.  Course 
V.  Stead,  4  Dall.  22. 

968.  Viva  voce  testimony  will  be  received,  in 
such  case,  of  the  value  of  the  matter  in  dispute. 
But  the  court  will  not,  after  deciding  upon  the 
evidence  given  of  the  value,  continue  the  cause 
for  the  partv  to  produce  further  evidence  on  the 
subject,  united  States  v.  Brig  Union,  4  Craneh, 
216.    See  also  Ex  parU  Bradstreet,  7  PeL  634. 

969.  Though  the  whole  property  claimed  and 
recovered  in  ejectment  exceed  $2000,  yet  the  su- 
preme court  will  not  take  jurisdiction,  if  the  title 
of  only  part  of  the  land,  ana  that  part  of  less  value 
than  $2000,  be  involved  in  the  case.  Old  Grant 
V.  M'Kee,  1  Pet.  248. 

970.  A  writ  of  error  lies  to  reexamine  the  judg- 
ment of  a  circuit  court  awarding  a  peremptory 
mandamus  to  restore  to  office,  where  the  matter  in 
dispute  is  of  sufficient  value  to  give  jurisdiction  to 
the  supreme  court.  As,  in  sucn  case^  nothing  is 
in  dispute  but  the  office,  its  value  is  to  be  ascer- 
tained by  the  salary.  CotunU^ian  Insurance  Com- 
pany V.  Wheelwright.  7  Wheat  534. 

971.  The  value  of  a  guardian's  interest  in  his 
ward's  estate  is  not  the  value  of  that  estate,  but 
of  the  office  of  guardian,  which  has  no  such  dis- 
tinct value  as  is  sufficient  to  give  jurisdiction  in 
an  appeal  from  the  circuit  court  of  Washin^on 
county  in  the  District  of  Columbia.  Ritclue  v. 
MaurOf  2  Pet.  243. 

972.  In  trover  and  trespass,  the  value  of  the 
matter  in  dispute  is  the  sum  claimed  as  damages 
in  the  declaration.  Cooke  v.  Woodrovo,  5  Cranch, 
13.  Peyton  v.  JUAertsot^  9  Wheat.  527.  Per 
Ellsworth,  C.  J.  and  Chase,  J.  3  Dall.  407. 

973.  But  in  replevin  of  property  distrained  for 
rent,  where  an  avowry  is  made,  the  amount  lor 
which  it  is  made  is  the  real  matter  in  dispute,  and 


the  damage  aie  nominn  luftiwy  •    Fe^tesi  v. 
ertson^  9  Wheat.  627. 

974.  If  replevin  be  brought  to  try  title  to  A* 
property,  the  value  of  the  articles  replevied  ieiha 
matter  in  dispute,  ib. 

^/7h.  Where  the  damages  demanded  in  the  dee- 
laration  exceed  $2000,  and  the  plaiatiff  fiub,  or 
does  not  recover  more  than  that  sum,  in  the  circttiC 
eourt,  and  brings  a  writ  of  error,  the  appeilste 
jurisdiction  depends  on  the  value  of  the  matlM'  in 
dispute,  as  it  stands  on  the  writ  of  error,  and  not  on 
that  which  was  in  dispute  in  the  circuit  court.  If 
the  plaintiff  below  bring  the  writ  of  error,  the  simb 
shown  to  be  due  by  the  declaration  is  the  matter 
in  dispute ;  for  if  the  judgment  should  be  revei 
the  {Jaintiff  mav  recover  that  sum  on  a  se< 
trial.  But  if,  when  the  plaintiff  below  does 
recover  mote  than  $2000,  the  defendant  brin^  a 
writ  of  erver,  the  maMer  in  dispute  is  the  judg- 
ment below,  and  the  sapreme  court  has  no  juris- 
diction \  isa  it  caa  only  affirm  the  judgment  of 
Hhe  circuit  court  Cooke  v.  WoodroWj  5  Crand^ 
13.  Sndtk  V.  Honey,  3  Pet  469.  Oomioit  v.  %- 
den,  3  Pel:  33.    See  Appeal,  796. 

976.  The  aame  rule  is  applied  to  writs  of  enor 
from  the  circuit  courts  in  the  District  of  Colombia, 
under  the  statutes  giving  «.ppeUate  jurisdieitaoD  to 
the  supreme  court,  where  the  matter  in  dispole  is 
over  $100,  or  $1000.  Wiee  v.  CMiiM^im  7te». 
pike  Company,  7  Cranch,  276.  &ott  v.  Lwi^  6 
Pet  349.    See  AnU,  964. 

977.  In  debt  on  bond  in  the  penal  sum  of 
$20,000,  where  the  defendant  pleaded  peribrm 
ance,  and  the  replication  assigned  a  special  breaoh 
in  not  paying  $o28,  and  judgment  was  for  the  de- 
fendant, it  was  held  that  the  suprenie  court  had 
no  appellate  jurisdiction.  United  States  v.  JlfJDom* 
eU,  4  Cranch,  316. 

978.  In  fViison  v.  Danid,  3  Dall.  401,  it 


hel^^Iredell,  J.  dissenting,)  in  debt  on  a  bond 
inflVpenal  sum  of  jS60,0^,  where  the  pleadiiijp 
did  not  put  in  issue  the  liability  of  the  defendast 
for  any  specific  sum,  and  where  the  verdict  was 
for  tlift  debt  in  the  declaration  mentioned,  *<  to  be 
discharged  by  the  payment  of  $1800  damages,** 
that  the  defendant  might  sustain  a  writ  of  error  m 
the  supreme  court,  on  the  ground  that  the  <'  mai^ 
ter  in  dispute  "  was  the  common  law  judffmenl 
for  the  penalty,  and  not  the  amount  which  .toe  de- 
fendant was  to  pav  in  order  to  discharge  that  io%» 
ment,  under  the  26th  section  of  the  judiciary  act 

979.  Where  the  suit  is  for  foreign  monev,  (as 
for  ^'£770  sterling  monej  of  Great  Britain,*')  aad 
the  value  of  the  money  is  not  averred,  the  verdict 
of  the  jury,  finding  tlie  value,  fixes  the  same,  Ar 
the  purpose  of  determining  the  jurisdiction.  Brom^ 
V.  Barry,  3  Dall.  365. 

980.  Where,  in  the  circuit  court  for  the  District 
of  Columbia,  the  declaration  was  for  a  balance  of 
accounts  of  $983.94,  and  the  ad  damMum  was 
$2000,  and  the  bill  of  exceptions  showed  that  the 

Elaintifis  claimed  interest  on  the  balance,  it  was 
eld  to  be  no  objection  to  the  jurisdiction  of  the 
supreme  court,  that  the  exceptions  were  taken  by 
the  plaintiffi  to  the  refusal  of  the  court  below  to 
give  an  instruction  asked  by  the  plaintiffs,  which 
applied  only  to  certain  items  of  credit  claimed  by 
the  defendant,  which  would  reduce  the  debt  below 
$1000.  The  court  cuinot  judically  know  what 
influence  such  refusal  had  upon  the  amount  ne- 

2uired  to  give  jurisdiction.     United  Slates  v.  Jle0> 
aniel,  7  ret.  1. 

981 .  As  the  3d  article  of  the  constitution,  soflheii 
2d,  declares  that  the  supreme  court  <'  shall  haie 
appellate  jurisdiction,  with  such  exceptions  and 
under  such  regulations  as  the  coiufress  shall 
make,"  the  court  cannot  exercise  thatjurisdii;tM»» 
unless  congress ' j^  provided  a  tale  to  **yt|^ 


caowps. 
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ito  yrMtodhiy  of- the  oonrt,  and  cannot  deport 
fron  the  rule  which  ia  proyided  by  congreao.  Wit' 
<«re  ▼.  Dauehy,  3  Dall.  321.  United  Slates  v. 
More,  3  Cranch,  173. 

982.  The  affirmative  deseriptioo  of  the  appellate 
power  of  the  court,  in  the  jadioiary  act,  &c.,  ia  a 
^'  regulation/'  within  the  meaning  of  the  eonatitn- 
tioD,  prohibiting  the  ezerciae  of  other  powera  than 
ihoae  deaeribeo.  3  Cranch,  173.  Durausseau  v. 
United  States,  6  Cranch,  307.  See  alao  Smith  y. 
Jackson,  Paine,  453. 

983.  Under  the  '^2d  and  26th  aectiona  of  the  ju- 
idiciary  act,  which  provide  that  the  citation,  in 
caae  of  a  writ  of  error,  ahall  be  aigned  by  the  chief 
-ostice,  &c.,  of  the  atate  court  rendering  or  paaaing 
the  judgment  or  decree  complained  of,  or  by  a  jua- 
tice  of  the  aupreme  court  of  the  United  Statea, 
the  writ  may  be  directed  to  any  court  in  which 
tiie  record  and  judgment  ia  to  be  found ;  and  if 
the  reeord  haa  been  remitted  by  the  higheat  court, 
Ac.,  to  another  court  of  the  atate,  it  may  be 
brought  fh»n  that  court  by  writ  of  error.  GusUm 
V.  l&yt,  3  Wheat.  246. 

984.  A  caae  may  be  brought  to  the  aupreme 
court,  from  a  atate  court,  by  a  writ  of  error  laaued 
by  the  clerk  of  a  circuit  court,  in  the  form  pre- 
aeribed  bj  the  act  *'  for  regulating  proceas  in  the 
oourta  of  the  United  Staiea,"  &c.,  paaaed  May 
6th,  17S@ ;  and  it  ia  not  neceaaary  that  the  writ 
ttaelf  ahould  atate  that  it  iaaued  on  a  final  judg- 
ment, or  that  the  court,  to  which  it  ia  directed,  la 
the  higheat  court,  &c.  Buel  v.  Van  Ness,  8  Wheat. 
312. 

985.  Before  the  paaaing  of  that  act,  write  of 
error  could  regularly  iaaue  only  from  tlie  derk'a 
office  of  the  aupreme  court.  West  v.  Barnes,  4 
Dall.  401. 

966.  The  original  writ  of  error  awarded,  and  the 
Original  citation  aubecribed  by  the  judge  allowing 
the  writ,  muat  be  returned  to  the  aupreme  court 
WHsmk  V.  Danid,  3  Dall.  401. 

987.  A  citation  muat  be  aerved  and  accompany 
a  writ  of  error,  or  the  writ  will  be  quaahed.  Bai- 
Uf  V.  Tippinf,  2  Cranch,  406.  Lhyd  v.  Msxan- 
der,  1  Cranch,  365. 

988.  By  the  23d  aection  of  the  judiciary  act,  the 
aervice  of  a  writ  of  error  ia  the  lodging  of  a  copy 
of  it,  for  the  defendant  in  error,  in  the  office  of 
the  clerk  of  the  court  where  the  judgment  waa 
rendered.     Wood  v.  Lide,  4  Cranch,  Iw. 

969.  A  aervice  of  the  writ,  if  made  after  the  re- 
turn day,  ia  void;  but  if  aervice  be  aeaaonably 
made,  a  return  afterwarda  ia  good.  ib. 

990.  If  a  female  piirty  to  a  auit  intermarry  after 
Judgment,  and  before  aervice  of  the  writ,  aervice 
ef  the  citation  muat  be  on  her  huaband.  Faiffax 
V.  Fairfax,  5  Cranch,  19. 

991.  A  writ  of  error  muat  bear  teate  of  the  term 
next  preceding  that  to  which  it  ia  returnable; 
and  a  tarm  muat  not  intervene  between  the  teate 
and  the  return.  Hamilton  v.  Moore,  3  Dall. 
371. 

992.  But  a  writ  iaaued  in  September  mav  bear 
teate  of  the  preceding  February  term  of  the  au* 
preme  court,  and  be  returnable  to  the  next  Febru- 
ary  term,  notwithatanding  the  intervention  of  the 
Augoat  term.  BlaekweU  v.  Patten,  7  Cranch,  5377. 
See  13  Pet.  225. 

993.  A  writ  of  error  ia  a  nullity,  if  not  returned 
to  the  term  of  the  court  to  which  it  ia  returnable. 
Blair  v.  MiUer,  4  Dall.  21. 

994.  The  traoacript  of  the  record  of  the  court 
below  need  not  contain  the  nameq  of  the  jurors 
who  tried  the  cauae.    Owens  v.  Ranney,  9  Cr^||(»b 
180.  ' 

995.  By  a  rule  of  the  aupreme  court,  the  Y^ij^-u 
of  a  copy  of  the  record  of  the  proper  atate  ^  C^ 
•■der  fM  aeal  of  iuch  court  annexed  to  tK^^^f^! 


oT error,  \m  a  anfficient  return  to  aneh  wnt.    Martin 
V.  Hunter,  1  Wheat.  304. 

996.  A  writ  of  error,  aued  out  by  one  only  of 
aeveral  defendanta,  ia  inrejgular,  and  will  be  dia- 
miaaed.  But  if  the  other  defendanta  refuae  to  join 
in  it,  quare  whether  the  plaintiff  may  not  rave 
aummona  and  aeverance  ?  Williams  v.  Bank  of 
United  States,  11  Wheat.  414.     • 

997.  Under  the  act  of  1803,  c  93,  anbatitixting 
appeala  instead  of  writs  of  error,  in  certain  oases 
(^nte,  955,)  the  removal  of  caaea  ia  aubject  to  the 
aame  rulea,  regulationa,  and  reatrictiona,  aa  writs 
of  error  were  under  the  judiciary  act  of  1789,  ex 
cept  that  when  the  appeal  ia  prayed  at  the  aame 
term  in  which  the  decree  ia  pronounced,  in  such 
caae,  a  citation  ia  not  required.  Tke  San  Pedro,  2 
Wheat.  132. 

998.  A  writ  of  error  does  not  lie  to  the  aupreme 
court,  under  the  judiciary  act  of  1789,  for  any 
error  of  fact.    Penhallow  v.  Doane,  3  Dall.  54. 

999.  A  party  injured  by  a  judgment,  on  which 
an  execution  can  lasue,  though  such  judgment  be 
informal  and  defective,  is  entitled  to  a  writ  of 
error.     Wilson  v.  Daniel,  3  Dall.  401. 

1000.  The  aupreme  court  exerciaea  no  control 
over  the  proceed) nga  of  inferior  courts  as  to  refu- 
sing or  ailowinff  amendments  of  pleadinjrs,  Jte., 
rn  actions  pending  in  those  courts.  Ex  parte 
Bradstreet,  7  Pet.  634.  Bank  of  Columbia  v.  Swee- 
nsy,  1  Pet.  567. 

1001.  And  the  refusal  of  those  courts  to  allow 
pleas  to  be  amended,  or  a  new  plea,  or  several 
pleas,  to  be  filed,  is  not  a  cause  of  reversal,  on  a 
writ  of  error  to  the  supreme  court.  Marine  In- 
suranee  Company  v.  Hodgson,  6  Cranch,  206.  Liter 
V.  Green,  2  Wheat  306. 

1002.  The  i%flKsal  of  the  court  below  to  grant  a 
new  trial  is  not  a  matter  upon  which  a  writ  of 
error  lies.  Henderson  v.  Moore,  5  Cranch,  11. 
Barr  v.  Qratt,  4  Wheat.  213.  Marine  Insurance 
Company  v.  Young,  5  Cranch,  167.  Nor  the  re- 
fusal of  the  cour^ helow  to  reinstate  a  case  after 
a  nonsuit.  Welch  t.  Mandeville,  7  Cranch,  152. 
United  States  v.  Evans,  5  Cranch,  280.  Nor  its 
refusal  to  continue  a  cause  afler  it  is  at  issue. 
Woods  V.  Young,  4  Cranch,  237.  Nor  its  omission 
to  make  a  statement  offsets,  according  to  the  19th 
aection  of  .the  judiciary  act  of  1789.  Jennings  v. 
The  Perseteranee,  3  Dall.  336.  Hills  v.  Ross,  3 
Dal1.M84. 

1003.  But  error  lies  to  the  supreme  court  on  a 
general  verdict  given,  subject  to  the  opinion  of 
tne  court,  upon  a  statement  of  facts  on  the 
record.  Breni  v.  Chapman,  5  Cranch,  358.  Faw 
V.  Roberdeau,  3  Cranch,  174.  Tucker  v.  Oxley,  5 
Cranch,  34. 

1004.  By  the  6th  section  of  the  judiciary  act  of 
1789,  cirouit  courts  had  power  to  hold  special  ses- 
sions for  the  triad  of  criminal  causes  at  any  other 
time  besides  at  their  re^rular  terms,  at  their  discre- 
tion, **  or  at  the  discretion  of  the  supreme  court; " 
and  by  the  statute  of  March  2d,  1793,  the  supreme 
court,  or,  when  that  court  is  not  sitting,  an^  justice 
thereof,  together  with  the  judge  of  Uie  district  in 
which  a  special  session  of  the  circuit  court  is  au- 
thorized, might  direct  special  sessions  of  the  cir- 
cuit court  for  the  trial  ofcriminal  causes  at  a  place 
nearer  that  where  offences  mi^ht  be  said  to  be 
committed,  than  the  place  appomted  for  ordinary 
sessions.  United  States  v.  Insurgents^  3  Dall.  513. 
Under  these  provisions,  it  seems  that  the  supreme 
court  could  not  appoint  a  special  court,  at  a  distant 
period,  to  overleap  the  session  of  the  stated  court. 
United  States  v.  Hamilton,  8  Dall.  17. 

1005.  Nor  could  the  business  depending  for 
trial  before  the  stated  circuit  court  be  remitt^  to  a 
0pecia\  court,  ib. 

1006.  By  the  34th  section  of  the  judiciary  act  of 
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1719,  H  was  directed'<'tlttf  the  lawt  ofthe  seyeral 
states,  except  where  the  constitation,  treaties,  or 
statutes  of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply."  And  in  cases 
depending  on  the  laws  of  a  particular  state,  the 
supreme  court  adopt  the  construction  of  those 
laws,  which  has  been  given  by  the  courts  of  that 
state.  Elmendorfv.TavlorjlOWhe9i.\SSi.  Skellry 
V.  €f«y,  U 'Wheat.  361.  Jackson  v.  Chew,  12 
Wheat.  153.  United  States  v.  Morrisony  4  PeL 
IM.  Henderson  y.  Orijftn^  5  Pet.  151.  Green  "v, 
JTeal,  6  Pet.  291.  Thatcher  v.  PoweUy  6  Wheat. 
119.  XCluny  v.  SilUman,  3  Pet.  277.  Polk  v. 
ffeadal,  9  Cranch,  87.  Skipp  v.  MiUer,  2  Wheat. 
316.  Fulierton  v.  Bank  of  United  Stales,  1  Pet 
614.  Mutual  Assurance  Soaetu  v.  Watts,  1  Wheat. 
290.  Ross  v.  M'Lungy  6  Pet.  2B3.  Beach  v.  VUes, 
2  Pet.  678.  Hinde  v.  Va'Mer,  5  Pet.  398.  Davis 
V.  Mason,  1  Pet.  503.  Steele  v.  Spencer,  1  Pet. 
558.  Livingston  v.  Moore,  7  Pet.  469.  MKeeu  v. 
/MtfMey,  5  Cranch,  22.  Gardner  v.  Collins,  2 
Pet  58.  D'fVolf  V.  Rabaud,  I  Pet  501.  Bell  v. 
^omsoH,  1  Pet  359.  MCormiek  v.  Sullivant,  10 
Wheat.  192.  Thomvson  v.  PhiUips,  1  Bald.  235. 
Ross  V.  Borland,  1  Pet.  664.  Waring  v.  Jackson, 
1  Pet.  570.  Owings  ▼.  //«!/,  9  Pet  607.  See 
also  Parsons  v.  Bedford,  3  Pet.  444.  Coates  v. 
Jllitfs,  I  Brock.  539.  United  States  r.  ^otuon,  1 
Gallis.  18. 

1007.  Where  the  supreme  eonrt  has  decided  a 
point  of  state  law,  a  single  decision  to  the  contra- 
ry, afterwards  made  by  the  state  court,  will  not 
induce  the  supreme  court  to  alter  its  own  decision. 
Per  Baldwin,  J.  1  Bald.  285.  Jilitsr,  where  the 
rule,  on  which  its  decision  was  founded,  has  been 
subsequently  altered  in  tbo  state  court,  by  de- 
cisions that  settle  the  rule.    6  Pet.  299.  300. 

1008.  Though  the  supreme  court  adopts  the  de- 
cisions of  the  state  courts,  when  applicaole  to  land 
titles,  yet  if  such  titles  depend  on  compacts  be- 
tween states,  the  rule  of  decision  is  one  of  an  in- 
ternational character,  and  is  not  to  be  drawn  firom 
the  decisions  of  the  courts  of  either  of  the  sutes. 
MarlaU  v.  Silk,  11  Pet  1. 

10U9.  The  power  of  the  inferior  courts  of  a  state 
to  make  an  order  nunc  pro  tunc,  is  of  a  character 
so  peculiarly  local,  a  proceeding  so  necessarily  de- 
pendent on  the  judgment  of  the  revising  tribunal 
of  the  state,  that  the  majority  of  the  judges  of  the 
supreme  court  of  the  United  States  considered  a 
judgment  of  a  state  court  valid,  which  rested  on 
the  validity  of  such  order.  Bank  of  Hamilton  v. 
Dudleif,  2  Pet.  522. 

See  Attormet  and  Counsel,  30.  Constitu- 
tional Law,  2.  5.    Contempt,  13. 

(b.)  Circuit  Courts, 

1010.  The  circuit  courts,  though  inferior,  in  the 
language  of  the  constitution,  are  not  so  in  the 
languaj^e  of  the  common  law.  They  are,  howev- 
er, of  limited  jurisdiction,  and  the  presumption  is, 
that  a  case  is  not  within  their  jurisdiction  until 
the  contrary  appears.  Turner  v.  Bank  of  J^orth 
America,  4  Dall.  11.  Per  Ellsworth,  C.  J.  See 
also  MCormiek  v.  Sullivant,  10  Wheat  192. 
Wood  V.  Mann,  1  Sumner,  580.  Gristoold  v. 
Sedgwick,  1  Wend.  131. 

lull.  They  are  inferior  courts  only  as  subordi- 
nate to  the  supreme  court.  Livingston  y.  Van  In- 
gen,  Paine,  45.  And  in  relation  to  the  state 
courts,  they  are  neither  inferior  nor  superior 
courts,  but  are  to  be  regarded  as  courts  of  another 
government    Baldwin  v.  Hale,  17  Johns.  273. 

1012  By  the  11th  section  of  the  judiciary  act  of 
1789,  the  circuit  courts  have  original  cognisance, 
oon<;iifreiU  with  the  state  courts,  of  all  suits  of  % 


dyil  nature,  at  eoamon  law  or  in  equity, 
the  matter  in  dispute  exceeds,  exclusive  of  co«ls, 
the  sum  or  value  of  ft500,  and  the  United  Stair* 
are  plainUffs,  or  an  alien  is  a  party,  or  the  snit  is 
between  a  citisen  of  the  state  where  the  suit  is 
brought,  and  a  citizen  of  another  state.  Under 
this  section,  the  damages  laid  in  the  declaration, 
in  actions  for  torts,  rive  the  rule  for  decidinf^oa 
the  jurisdicAion  of  the  court  Huleseamp'  t.  Teel, 
2  Dall.  356. 

1013.  In  an  action  of  covenant  on  an  instiu- 
ment  under  seal  containing  a  penalty  less  than 
A500,  the  court  has  jurisdiction  if  the  declaration 
demand  more  than  $500.  Martin  v.  T(ind4fr,  1 
Wash.  C.C.I. 

1014.  Though,  in  ejectment,  the  jury  do  not 
find  the  vvlue  of  the  land  in  'dispute,  yet  if  evi- 
dence be  given,  on  the  trial,  that  the  value  ex- 
ceeds  ^'^OO,  it  is  sufficient  to  fix  the  jurisdiction ; 
or  the  court  may  ascertain  its  value  by  affidavits. 
Den  V.  Wright,  Peters  C.  C.  73. 

1015.  The  circuit  court  has  no  JurisdictioB  of 
suits  between  citisens,  nnlesa  they  are  citizens  of 
different  states ;  nor  between  citizens  of  difiVrent 
states,  except  where  one  of  the  parties  is  a  citizen 
of  the  state  where  the  suit  is  brought  Wood  v. 
Mann,  1  Suomer,  561.  ShuU  v.  Davis,  Peters  C. 
C.  431.  WhUe  V.  Fenner,  1  Mason,  520.  Kitehem 
V.  SuUivan,  4  Wash.  C.  C.  84. 

1016.  Nor  of  suits  in  which  a  state  is  a  party. 
Den  V.  Babcodc,  4  Wash.  C.  C.  344. 

1017.  It  has  no  jurisdiction  except  what  is  given 
by  some  statute*  of  the  United  States.  SkuU  v. 
Davis,  Peters  C.  C.  431.     Livingston  v.  Vast.  In- 

fen,  Paine,  45.     Postmaster  General  v.  Stockton, 
2  Pet.  524.     The  JVsio  Orleans  v.  Fhabus,  11  Pet 
175.     See  4  Dall.  10,  noU. 

1018.  And  where  an  action  at  law,  in  this  court, 
is  given  by  such  statute,  in  certain  cases,  the  court 
does  not  thereby  acquire  jurisdiction  to  entertain^ 
in  those  cases,  a  bill  in  equiU  not  relating  to  an 
action  at  law.    Livingston  v.  van  Ingen,  Paine,  45. 

1019.  An  alien  who  holds  lands  under  a  spcfcial 
law  of  the  state  in  which  he  is  a  resident,  may  sus- 
tain a  suit  in  the  circuit  court  relating  to  aoch 
lands.  Bonaparte  v.  Camden  and  Amboy  Raihvad 
Company,  1  Bald.  216.    See  Ante,  8G2. 863. 885. 886. 

1020.  Where  it  appears,  by  proper  averments  in 
the  record,  that  the  parties  are  citizens  of  differ- 
ent states,  the  court  has  jurisdiction,  unless  it  be 
ousted  by  denial  of  the  citizenship  of  either  party, 
as  alleged,  and  proof  that  such  citizenship  does 
not  exist ;  but  this  exception  must  be  taken  by 
plea  in  abatement,  or  it  will  not  avail.  Wood  v. 
Mann,  1  Sumner,  578. 

1021.  In  a  case  between  citizens  of  differeoi 
states,  parties  are,  in  general,  entitled  to  the  rem- 
edies given  by  the  laws  of  the  state  in  which  the 
suit  is  brought,  and  therefore  the  circuit  court  has 
jurisdiction,  in  such  case,  of  a  petition  for  parti- 
tion, according  to  the  statutes  of  such  state  re 
specting  partition  of  lands  among  tenants  in  com* 
mon.    Ex  parte  Biddle,  2  Mason,  472. 

1022.  The  circuit  court  has  jurisdiction  on  a  bill 
in  equity  filed  bv  the  United  States  against  tlie 
debtor  of  their  debtor,  they  claiming  priority  under 
the  statute  of  March  2d,  1798,  c.  28,  §  65,  though 
the  law  of  the  state,  where  the  suit  is  brought, 
permits  a  creditor  to  proceed  against  the  debtor  of 
nis  debtor  by  a  peculiar  process  at  law.  United 
States  V.  Howland,  4  Wheat  108. 

1023.  By  the  11th  section  of  the  judiciary  act 
of  1789,  no  person  shall  be*  arrested  in  one  district, 
for  trial  in  another,  in  any  civil  action  before  a 
circuit  or  district  court ;  nor  shall  any  civil  action 
be  brought  against  an  inhabitant  of  the  United 
States,  by  any  original  nroeess,  in  any  other  di»> 
trict  than  that  whereof  ht  ii  VI  ''"^inhllt  ^  ^ 
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wluek  lie  aiMll  be  ItmnA  at  the  time  ofwerring  the 
writ.  Under  this  section,  the  division  of  a  state 
iolo  two  or  more  districts  does  not  affect  the  juris- 
diction of  the  circuit  court  on  account  of  citizen- 
ehip.  .  The  residence  of  a  party  in  a  diflEerent 
Strict  of  a  state  from  that  iu  which  the  **  suit  is 
brought,"  does  not  exempt  him  from  the  jurisdic- 
tkm  of  the  court  If  he  is  *'  found  "  in  the  district 
where  he  is  sued,  his  case  is  not  within  the  prohi- 
bition in  this  section.  M'MiekenY.  iVebby  11  Pet.  25. 

IQtM.  The  privilege  of  not  being  served  with 
l^rocess  out  of  the  district  in  which  a  defendant 
resides,  or  of  not  being  compelled,  by  such  service, 
to  appear  in  any  other  district,  is  merely  personal, 
and  does  not  oust  nor  affect  the  jutisdiction  of  the 
oourt  The  defendant  maj^  avail  himself  of  this  priv- 
ilege, by  seasonably  availing  himself  thereof,  or 
may  wave  it,  at  his  election.  By  entering  a  general 
appearance,  he  waves  the  privilege,  and  cannot 
atler wards  avail  himself  of  it.  Harrison  v.  Rowan^ 
Peters  C.  C.  489.  Logan  v.  Patrick^  5  Cranch, 
Sed.  Kitchen  r.  SulRvan,  4  Wash.  C.  G.  84. 
Flinders  v.  JEtna  Insurance  Company ^  3  Mason, 
158.  Oraeie  v.  Fainter^  8  Wheat.  699.  See  Wil- 
son V.  Graham,  4  Wash.  C.  C.  53.  PoUard  v. 
Mhoighty  4  Cranch,  421. 

10:^.  Hence  it  is  not  necessary  to  aver  on  the 
record  that  the  defendant  is  an  inhabitant  of  the 
district  where  the  suit  is  brought,  or  found  therein 
at  the  time  of  suin^  out  the  writ.    8  Wheat.  699. 

1026.  The  circmt  and  distriet  courts  cannot  send 
flieir  process  into  another  district,  unless  they  are 
specially  authorised  by  an  act  of  congress,  either 
In  a  matter  at  common  law,  in  equity,  or  of  prize 
or  no  prize.  Ex  parts  Orakamf  3  Wash.  .C.  C. 
<466.  4  Wash.  O.  0.  215.  WUson  v.  Graham^  4 
Wash.  C.  C.  53. 

10S7.  By  the  11th  section  of  the  judiciary  act, 
no  district  or  circuit  court  has  cognizance  of  any 
Mit  to  recover  the  contents  of  any  promissory  note 
•r  other  chose  in  action  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents,  if  no  assignment 
had  been  made,  except  in  cases  of  foreign  oills  of 
exchange.  It  is  held  that  this  section  has  no  ap- 
plication to  ^conveyance  of  lands  flrom  a  citizen 
of  one  state  to  a  citizen  of  another;  but  the 
grantee  in  such  case  may  maintain  a  suit,  in  the 
circuit  court,  to  try  the  title,  4cc.,  to  such  lands. 
Bris^  V.  Ftendiy  2  Sumner,  252. 

IuSB.  And  notwithstanding  the  restriction  in 
this  section,  the  circuit  court  nas  jurisdictioo  of  a 
suit  in  equity,  brought  by  a  judgment  debtor 
against  his  creditor  and  others,  they  being  citizens 
of  different  states,  to  set  aside  conveyances  made  to 
defraud  creditors,  though  the  around  of  the  plain- 
tiff's judgment  was  a  negotiable  note,  on  which, 
before  judgment,  a  suit  could  not  have  been  main- 
tained in  that  court.   Bean  v.  Smith,  2  Mason,  252. 

1029.  So  where  a  judgment  is  rendered,  in  a 
state  court,  in  a  suit  between  persons  of  different 
states,  and  that  judgment  is  assigned  to  a  citizen 
of  the  same  state  with  the  original  plaintiff,  the 
court  has  jurisdiction  of  a  suit  in  equitv  brought 
by  the  assMnee^though  the  ground  of  the  suit  on 
which  judgment  was  rendered  was  a  negotiable 
chose  in  action,  of  which  the  court  oeuld  not  have 
had  jurisdiction.  Dexter  v.  Smith,  2  Mason,  303. 
See  Ante,  864—870. 

1030.  Under  statutes  of  the  Unite^States,  the 
circuit  cousts  have  jurisdiction  of  suits  by  the  post- 
master gieneral  on  official  bonds  given  to  him  by 
deputy  postmasters.  Postmaster  General  v.  Early* 
12  Wheat  136.    See  Bono,  416—421.  Post,  IQ^' 

1031.  No  act  of  congress  authorizes  a  C|f^  ,1 
c6urt  to  issue  a  compuMory  process  to  the  <ii|rL^!^^A 
court,  for  the  removal  of  a  cause  from  that  J^*^ 
before  a  final  decree  or  Judgment  is  proiiO)  ^\if^' 


And  if  a  certiorari  issue  pvematnrelyf  the  district 
court  may  and  ought  to  refuse  obedience  to  the 
writ;  and  after  the  cause  is  removed  by  such 
writ,  either  party  may  pursue  the  cause,  in  tlie 
district  court,  as  if  it  had  not  been  removed,  or 
may  move  for  a  procedendo.  Patterson  v.  United 
States,  2  Wheat  221. 

1032.  But  if  the  defendant  enters  his  appear- 
ance to  the  suit  in  the  circuit  court,  takes  defence, 
and  {Heads  to  issue,  he  cannot  object  to  the  irregu- 
larity, after  verdict.  The  cause  will  be  considered 
as  original  in  the  circuit  court,  by  consent  of 
parties,  though  no  declaration  de  novo  is  filed 
tftiere.  «6. 

1033.  The  circuit  courts  have  no  supervising  con- 
trol o^  the  district  courts,  except  what  is  given  by 
the  laws  of  the  United  States ,  which  is,  to  com- 
jAl  the  rendition  of  a  judgment  or  decree,  and  to  re- 
examine it  on  appeal  or  writ  of  error.  Smith  v. 
Jackson^  Paine,  453. 

1034.  A  mandamus  will  not  lie  to  a  district 
court  to  compel  it  to  expunge  amendments  im- 
properly made  in  the  record  returned  to  the  circuit 
court,  lb. 

1035.  Their  power  to  issue  a  writ  of  mandamus 
extends  to  those  cases  only  in  which  it  may  be 
necessary  to  exercise  the  jurisdiction  vested  in 
them.  M'Intire  v.  Wood,  7  Cranch,  504.  MCluny 
V.  SiUiman,  6  Wheat.  366. 

1036.  They  have  no  original  jurisdiction  of  suits 
for  penalties  and  forfeitures  arising  under  the  laws 
of  tne  United  States,  nor  in  admiralty  cases.  Ket- 
land  V.  The  Cassius^  2  Dall.  365.  Evan3  v.  BoUer, 
4  Dall.  342.  Janson  v.  The  Vrow  Christina  Magda- 
Una,  Bee,  19. 

1037.  Nor  any  power  to  set  aside  their  decrees 
in  equity,  on  motion,  after  the  term  at  which  they 
were  made.  Cameron  v«  Jf  Roberts,  3  Wheat.  591. 
See  also  The  Avery,  2  Gallis.  386. 

1038.  The  statutes  authorizing  and  directing 
the  judges  of  the  supreme  court  to  sit  as  circuit 
judges,  without  being  appointed  and  commissioned 
as  judges  of  the  circuit  court,  are  not  inconsistent 
with  me  constitution  of  the  United  States.  Stuart 
V.  Laird,  1  Cranch,  290. 

1039.  The  district  judge  may  alone  hold  a  cir- 
cuit court,  though  no  judge  of  the  supreme  court 
may  be  allotted  to  that  circuit.  PoUard  v.  Jhoight, 
4  Cranch,  421.     See  Post,  1090. 

1040.  Under  the  statutes  authorizing  a  judge  of 
the  supreme  court  to  hold  a  circuit  alone,  if  the 
district  judge  be  absent,  or  shall  have  been  of  coun- 
sel, 6cc.,  in  any  cause  then  pending,  a  district 
judge  is  considered  absent,  if  he  do  not  sit  or  take 
part  in  the  cause,  though  he  be  on  the  bench  dur- 
ing the  trial.     Bingham  v.  Cabot,  3  Dall.  36. 

1041.  Under  the  sUtute  of  1809,  c.  94,  which 
provides  for  a  removal  of  cases  from  the  district  to 
the  circuit  court,  to  be  tried  in  the  latter,  in  case 
of  the  disability  of  the  district  judge  to  hold  a  dis- 
trict court  and  perform  the  duties  of  his  office,  and 
providing  also  that  when  such  disability  shall 
cease  or  oe  removed,  such  cases  then  pending  in 
the  circuit  court,  and  undetermined,  of  which  the 
district  court  has  exclusive  original  jurisdiction, 
shall  be  remanded  to  that  court,  the  circuit  court 
must  remand  such  cases,  when  the  disability  of 
the  district  judge  terminates  in  his  death.  Ex 
parte  United  States,  I  Gallis.  338. 

1042.  Where  a  suit  is  commenced  in  the  circuit 
court  for  an  existing  circuit,  and  the  circuits  of 
the  courts  are  alterea  by  act  of  congress,  such  suit 
may  constitutionally  be  transferred,  b^  such  act, 
to  the  court  in  the  newly  constitutea  circuit,  ^u- 
art  V.  Laird,  1  Cranch,  299. 

1043.  The  3d  aHicle  of  the  constitutioir  of  the 
United  fitates,  which  declares  that  the  jadicial 
^wer  shall  extend  to  all  cases  in  law  and  equitv 
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uUing  « imder  the  kw«  of  te  United  Btalw,*' 

warranta  the  authority  given,  ia  the  charter  of  the 
Uflt  Bank  of  the  United  Sutes,  to  the  circuit 
courts  to  taiie  cognisance  of  laita  by  and  againat 
that  bank.  Osborn  y.  Bank  qf  United  Stateg,  9 
Wlieat.  738.  See  alao  BanJi  ofUnUed  Stales  v. 
JiTorthumberland,  ^,  Baaky  4  Wash.  C.  C.  108. 
Banks  and  BANKiROy  Vill. 

1044.  As  no  such  authority  was  given  in  the 
charter  of  the  first  Bank  of  the  United  States,  it 
was  held  that  the  bank  could  not  sue  in  these 
courts.  Bank  of  United  States  v.  Deeeauz^  5 
Cianch,  85. 

1045.  The  clause  in  the  patent  laWj  authorizing 
suits  in  these  courts,  lests  on  this  principle,  viz., 
that  they  are  cases  arising  under  a  law  <>f  the 
United  Sutes.  Per  MarsbaU,  C.  J.  9  Wheat.  826. 
So  of  the  bankrupt  law.  Lmcos  v.  Morris^  Pain% 
3U6.  And  of  the  law  authorizing  the  postmaster 
general  to  sue  in  these  courts.  Postmaster  General 
T.  Early,  12 Wheat.  13(J.    9  Wheat.  825.  ^^^ 

1046.  A  judgment  at  law  in  the  circuit  court  of 
one  state  is  not  conclusive  on  the  circuit  court  in 
another  state,  sitting  iii  equity ;  as  it  would  not  be 
conclusive  on  the  court  that  rendered  it ;  the  prin- 
ciples and  rules  of  a  court  of  equity  being  differ- 
ent from  those  which  prevail  in  a  court  of  law. 
Brvant  v.  Hunter,  3  Wash.  C.  C.  48, 

1047.  The  circuit  court  may  issue  an  injunction 
to  stay  proceedings  on  a  judgment  at  law  in  that 
court,  though  a  writ  of  error  on  that  judgment  is 
pending  in  the  supreme  court.  Parker  v.  Judj^eSf 
^a.  12  Wheat.  561. 

1048.  Where  the  record  of  a  judgment  in  the 
circuit  court  has  been  sent  to  the  supreme  court, 
and  the  defendant  in  error  has  there  entered  his 
appearance,  and  the  judgment  has  been  reversed, 
and  the  cause  remanded  for  a  new  trial,  the  de- 
fendant in  error  cannot  object  that  the  first  judg- 
ment ia  in  force  and  unreversed,  because  a  writ 
of  error  was  hot  sued  out.  Evans  v.  Eaton,  3 
Wash.  C.  C.  443. 

1049#  The  court  will  not  dismiss  a  bill  for  failure 
to  proceed  in  the  cause  for  three. terms,  without 
giving  one  term's  notice  of  the  application  for 
dismission.     Delauney  v.  Hermann,  1  Bald.  132. 

1050.  Where  money  had  been  paid  by  an  order 
of  the  district  court,  under  an  erroneous  construc- 
tion of  an  act  of  congress,  before  a  final  order  of 
the  circuit  court,  in  which  the  suit  was  depending, 
the  circuit  court  granted  a  rule  on  the  person  who 
had  received  the  money  to  return  it.  The  ArU 
adne,  Peters  C.  C.  455. 

1051.  Where  a  defendant  is  a  citizen  of  the 
United  States,  and  resident  in  a  foreign  country, 
not  having  an  inhabitancy  in  any  state  of  the 
Union,  the  circuit  courts  have  no  jurisdiction  over 
him  in  a  suit  brought  by  an  alien,  though  such 
defendant  has  properly  in  the  district,  which  may 
be  attached.     Picquet  v.  Sioan,  5  Mason,  35. 

1052.  By  the  11th  section  of  the  judiciary  act 
of  1789,  the  circuit  courts  have  exclusive  cogni- 
zance of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  except  where 
the  same  act  otherwise  provides,  (see  Fo5t,  1060,)  or 
the  laws  of  the  United  States  shall  otherwise  di- 
rect, and  concurrent  jurisdiction  with  the  district 
courts  of  the  crimes  and  offences  cognizable  there- 
in. As  to  the  jurisdiction  of  these  courts  in 
criminal  cases,  see  Admiralty,  I.,  and  tlie 
crimes  acts  passed  by  congress.  Common  Law, 
3.    Post,  1056.    Bail,  532.  533. 

Circuit  Court  of  the  District  of  Columhia. 

1053.  By  the  statute  of  February  27th,  1801, 
;     "  coQoernin^  the  District  of  Columbia,"  the  circuit 

court  of^  that  district  was  invested  with  the  whole 
j*di<i^  power  in  the  district,  and  in  the  very  Ian- 


iruafB  of  tte  eiMwtilnanwt  ^Uak  inwlmi  thai  tk» 
judicial  power- shall  extend  to  "all  cases  in  law 
and  equity  arising  under  the  laws  of  the  United 
States,"  dzx^.  Postmaster  General  v.  Stoeklosu  12 
Pet.  524. 

1054.  As,  in  the  first  section  of  that  statute,  it 
was  enacted  that  the  existing  laws  of  Virginia  w4 
blarvland  should  continue  in  force  in  the  parte  of 
the  district  ceded  to  the  United  States  hj  thorn 
states,  respectively,  and  as,  by  the  laws  or  Aiaiy- 
land,  a  writ  of  mandamus  might  have  been  iasned 
to  an  executive  officer  commanding  him  to  do  a 
ministerial  act  required  of  him  by  &w,  such  writ 
may  be  issued,  in  analogous  c^ses,  by  the  circait 
court  of  the  district,  ib, 

1055..  And  it  is  accordingly  held  that  tlie  conct 
has  jurisdiction  to  issue  a  mandamus  to  the  post- 
master general  of  the  United  States,  cooamaoding 
him  to  enter  certain  credits. to  the  acoount  of  mau 
contractors  which  had  been  found  due  to  them  by 
the  solicitor  of  the  treasurv  acting  under  an  act 
of  congress  authorizing  him  te  examine  their 
claims  under  contracts  made  with  a  former  peat^ 
master  general,  ib.  Bee  Columhian  Insmrmme* 
Companyj.  Whsslwngkt,7  Wheat.  534. 

1056.  This  court  is  a  court  of  record,  and  has 
general  jurisdiction  of  criminal  cases.  An  offisnce 
cognizable  in  any  court  is  cognizable  in  this ;  and 
if  Uie  offence  be  punishable  by  law^his  court  may 
infiict  the  punishment.  Ex-parte  ifatkins,  7  Pel* 
203. 

1057.  The  supreme  court  cannot,  on  a  writ  of 
habeas  corpus  reexamine  the  decision  of  the  cooxt 
for  the  district,  on  the  question  whether  an  act  is 
punishable  as  an  offence,  ib. 

1058.  This  circuit  court  has  not  jurisdiction  to 

auash,  upon  motion,  an  inquisition  taken  under 
le  statute  authorizing  the  making  of  a  turnpike 
I  road  from  Mason's  causeway  to  Alexandria.     CuT" 
tiss  V.  Alexandria  and  Georgetown  Tumpika  Csns- 
pany,  6  Cranch,  233. 

1059.  It  has  authority  to  acyoum  to  a  distant 
day,  and  the  adjourned  session  is  to  be  regudedes 
the  same  term.  Mechanics'  Bank  of  Jnexmn^rim 
V.  Withers,  6  Wheat.  106. 

For  other  matters  concerning  this  court,  see 
Ante,  962.  964. 965.  976. 

(c.)  District  Cotarts. 

1060.  Bv  the  9th  section  of  the  judiciary  act  of 
1789,  the  district  courts  have,  exclusively  of  the 
courts  of  the  several  states,  cognizance  of  all 
crimes  and  offences  cognizable  under  the  authority 
of  the  United  States,  committed  within  their  re- 
spective districts,  or  upon  the  high  seas,  where  no 
other  puishment  than  whipping,  not  exceeding  30 
stripes,  a  fine  not  exceeding  ^100,  or  a  term  of 
imprisonment  not  exceeding  six  months,  is  to  be 
inflicted  ;  and  also  exclusive  original  cognizance 
of  ail  civil  causes  of  admiralty  and  maritime  juris- 
diction, including  all  seizures  under  laws  of  impost, 
navigation,  or  trade  of  the  United  States,  where 
the  seizures  are  made  on  waters  which  are  navi- 
gable from  the  sea  by  vessels  of  ten  or  more  tons 
burthen,  within  their  respectiye  districts,  as  well  as 
upon  the  high  seas ;  savmg  to  suitors,  in  all  cases, 
the  right  of  a  common  law  remedy,  where  the 
common  law  is  competent  to  give  iL  This  section 
marks  out  not  only  the  general  jurisdiction  of  the 
district  counts,  but  also  that  of  the  several  courts 
in  relation  to  each  other,  in  cases  of  seizures  on 
the  waters  of  the  United  States,  navigahk,  Ac 
If  the  seizure  is  made  within  the  waters  of  one 
district,  the  court  in  that  district  has  the  jnriadic- 
tion,  and  the  suit  must  be  prosecuted  there,  Uiough 
the  offence  was  committed  out  of  the  district ;  but 
if  the  seizure  is  made  on  the  high  seas,  the  juris- 
diction is  not  conferred  on  any  particular  distriel 
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9%mt,  md  iBajr  therefiire  be  eJEerciied  by  the  fcttrt 
of  tnr  dtfltrict  into  which  the  property  m  ottrried. 
Tke  Merino,  9  Wheat.  402.    Bee  also  Hudson  v. 
OuuUer,  6  Cranoh,  281.     I%t  Ahby,  1  Maw>ii|3i0»w 
The  LiitU  Amu  Paine,  40. 

1061.  So,  if  the  aeizure  »  made  within  the 
wstera  of  a  foreign  nation,  cogniianoe  of  the  cause 
u  given,  under  the  prorision  as  to  "  civil  caVMt 
ef  adairalty  and  maritime  jurisdiction,"  &o.,  to 
Uto  eoQVt  of  the  district  iato  which  the  pioperty^is 
brought,  and  in  which  the  proeecution  u  insti- 
tuted.  9  Wheat.  403.  The  Riekmond  ▼.  Uniud 
BuUMMy  9  Craneh,  102. 

1068.  The  9th  section  of  the  said  Judiciary  aet  also 
gives  to  the  district  courts  exclusive  original  cog- 
nisance of  all  seisures  on  land,  or  other  waters 
than  as  aforsMid  made,  (i^nts,  1060,)  and  of  all 
•oils  for  penalties  and  forfeiteros  ineurred  under 
the  lawfe  of  the  United  fttates.  Informations  in 
rem,  fid  tMn  as  well  as  others^  to  enforce  fo^lt- 
mes  mooned  under  the  laws  of  the  United  States, 
are,  by  this  clause  of  said  section,  within  the  ex- 
elusive  original  cogninnce  of  the  district  courts. 
UmUd  auteey,  Ln  Vengeaituse^  3  Dall.  297.  Ktt- 
Immd  V.  Tke  Coatius,  2  Dall.  385.  See  3  Dall.  121. 
133,  naU.  See  also  Evans  v.  BoOtr,  4  Dall.  342. 
Admiraltt,  32    40. 

1063.  And  these  courts^  having  jurisdiction  of 
ieiznres,  have  likewise  jurisdiction  of  the  question 
who  are  entitled  to  the  proceeds,  as  informers,  or 
otherwise.  The  principal  jurisdiction  being  ex- 
clusive, the  qaestion  who  is  informer  is  also  exclu- 
mte.    Robinson  v.  Hook^  4  Mason,  139. 

1064.  The  district  courts  have  exclusive  ori^nai 
iarisdiction  in  civil  cases  of  admiralty  and  maritime 
jnrisdictien.  Bee.  19.  And  possess  all  the  powers 
rfa  conxt  of  admiralty,  whether  constderea  a«  an 
instance  or  as  a  prise  court.  Glass  v.  The  Betsy,  3 
Dall.  16.  The  AmiaUe  Kanty,  Paine,  111.  See 
16  Johns.  343--347. 

1065.  The  district  courts,  under  the  statute  of 
March  3d,  1615,  c.  253,  §  4,  have  jurisdiction  of 
suits  brooffht  by  the  postmaster  general,  and  other 
officers  orthe  ITnitea  States,  under  the  authority 
of  the  acts  of  congress.  Smithwick  v.  Postmaster 
General,  2  Pet  4477  Postmaster  General  v.  Early, 
12  .Wheat.  147.  Dox  v.  Postmaster  General^  I 
Pet.  318.    See  ^iits,  1030. 

1066.  The  statute  of  April  9th,  1814,  conferred 
oir  the  district  court  in  the  northern  distriet  of 
Hew  Yorlc,  besides  the  ordinary  Jurisdiction  of  a 
Strict  court,  jnriidiction  of  all  causes,  except  of 
appeals  and  writs  of  error,  cognizable  by  law  in  a 
circuit  court,  and  enacted  that  writs  of  error  should 
tie  from  decisions  therein  to  the  circuit  court  in 
the  southern  district,  in  the  sanie  manner  as  from 
other  district  courts,  to  their  respeotive  circuit 
courts.    The  statute  of  May  22d,  1826,  authorized 

,  writs  of  error  to  the  supreme  court  from  deoisions 
of  the  nortkem  district  court  **  when  exercising 
the  power  of  a  circuit  court."  Under  these  stat- 
utes, it  WHS  held  that  where  a  suit  was  brought,  by 
the  postmaster  general,  in  the  district  court  of  the 
northern  district,  a  writ  of  error  l&y  to  the  circuit 
oourt  of  the  southern  district,  and  not  to  the  su- 
preme court ;  as  a  district  court,  performing  the 
appropriate  duty  of  a  district  court,  does  not  sit  as 
a  circuit  court,  because  it  has  also  the  powers  of  a 
circuit  court.  Southioiek  v.  Postmaster  General,  2 
Pet.  442. 

1067.  Though  the  district  court  of  Maine  fi>r* 
merly  had  idl  the  oririnal  jurisdiction  of  a  circuit 
court,  yet,  by  the  10l£  section  of  the  jndieiary  act, 
a  writ  of  error  did  not  lie  to  it  directly  from  t||e 
supreme  court,  but  to  the  circuit  court  of  M^^ 
chusetts.  United  States  v.  Weeks,  5  Crannh^ 
See  Appeal,  792. 793.  ./«i/«r,  of  the  districted:*  ^' 
of  KentttOkj,  Ac. '  Sec  Ante,  961 .    Appxal,  Tk^I^ 
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1068.  A  judge  of  a  dbrtrict  court  haf  no  author 
ity  to  issae  a  writ  of  ne  exeat.  Gemon  v.  BoccO' 
UfMuS  Wash.  C.  a  130. 

1069.  Nor  had  he,  like  the  chancellor  in  Eng- 
land,  exclusive  jurisdiction  over  the  whole  exe- 
cnion  of  the  bankrupt  law  of  the  Uaited  States. 
He  could  not  remove  assignees,  nor  compel  thera 
to  aeeount.    Ltieas  v.  Morris,  Paine,  396. 

1070.  By  the  21st  section  of  the  judiciary  act  of 
1789,  appeals  were  given*  to  the  circuit  court  from 
final  decrees  in  the  aistrict  court,  in  cases  of  admi- 
ralty imd  jnaritime  jurisdiction,  where  the  matter 
in  dispute  exceeded  the'^'Sinn  of  ^300 ;  and  by 
the  statute  of  IBOd,  c.  93,  an  appeal  from  all  final 
jodraents  and  decrees  is  allowed  where  the  mat- 
ter In  dispute  exceeds  ^0.  In  softs  for  assaults 
and  batteries  on  the  high  seas  no  appeal  can  be 
flitotained,  unless  the  ad  damnian  in  tne  libel  ex- 
ceed ^50.  If  there  he  no  ad  damnum  averred, 
there  can  be  no  appeal.  Jenks  v.  Lewis,  3  Mason, 
503. 

(d.)  Removal  of  Cases  from  SiaU  Courts  into  dte 
Courts  of  the  United  States. 

1071.  By  the  12th  seetion  of  the  judiciary  act 
of  1789,  '*  if  a  suit  bo  commenced,  m  any  state 
court,  against  an  alien,  or  by  a  citizen  of  tin  state 
in  whrcn  the  suit  is  brought  against  a  citijen  of 
another  state,  and  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $500,  exclusive  of  costs,  to  be  made 
to  appear  to  the  satisfaction  of  the  court,  and  the 
defendant  shall,  at  tife  time  of  entering  his  appear- 
ance in  such  state  court,  file  a  petition  for  the 
removal  of  the  cause  for  trial  into  the  next  circuit 
court  to  be  held  in  the  district  where  the  suit  is 
pending,  &c.,  and  offer  good  and  suffieieni  surety 
for  his  entering  in  such  oourt,  on  the  first  day  of 
its  session,  copies  of  said  process  against  him,  and 
-also  for  his  there  appearing  and  entering  special 
bail  in  the  cause,  if  special  bail  was  originally 
requisite  therein,"  the  state  court  shall  accept  the 
surety,  and  proceed  no  further  in  the  cause ;  and 
the  said  copies  being  entered  in  the  circuit  court, 
&c.,  the  cause  shall  proceed  there  as  if  it  had  been 
brought  there  by  original  process.  When  the 
plaintiff,  suing  in  a  state  court,  declares  for  more 
than  $500,  and  the  defendant  remo^s  the  case 
into  the  circuit  court,  the  plaintiff  cannot,  by  re- 
leesing  so  much  of  his  claim  ae  to  reddce  it  below 
$500,  take  away  the  jurisdiction  of  the  court. 
Jrnght  V.  Wetts,  Peters  C.  C.  220.    See  Costs,  4. 

icn^.  Though  a  state  oourt  agree  to  consider  a 
petition  to  remove  a  cause  as  filed  of  a  preoedinff 
term,  yet  if  the  circuit  court  see,  on  the, record, 
that  it  was  not  filed  till  a  subsequent  term,  they 
will  not  permit  a  cause  to  be  docketed.  Gibson 
V.  Johnson,  Peters  C.  C.  44.  S.  P.  Ward  v.  jJr- 
redondo,  Paine,  410.  Cohtra,  Gelston  v.  Johnson, 
2  Pen.  625. 

1073.  If  the  landlord  of  a  tenant  in  ejectment 
be  an  alien,  he  H  in  season,  when  he  is  let  in  to 
defend,  to  petition  for  the  removal  of  the  cause. 
Jackson  v.  Stiles,  4  Johns.  493. 

1074.  If  a  defendant  in  a  chancery  cause  would 
remove  it,  he  must  file  his  petition  when  he  enters 
bis  appearance.  Livingston  v.  Gibbons,  4  Johns* 
Ch.  94. 

1075.  The  defendant  must  file  his  petition  fbr 
removal  at  the  time  of  puttine  in  special  bail.  Red- 
mond V.  Russell,  12  Johns.  153. 

1076.  If  an  alien  defendant  file  his  petition  for 
removal,  when  he  files  special  bail,  he  is  hi  season, 
though  the  ball  may  have  been  excepted  to.  Arjo 
V.  Manteiro,  1  Gaines,  248.  S.  P.  Bird  v.  Mur- 
foy^  Coleman,  58. 

1077.  Applicaftiott  for  removal  must  be  made 
during  the  term  at  which  the  defendant  enters  his 

ppeaiance.    Eastin  v.  Rueker,  1  J.  J.  Manh.  2321 
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1078.  Tkmntfm^Loxk for rBoiovinge svH Immffht « 
agauut  an  uien  does  not  extend  to  actions  Tor 
torts,  As.,  but  is  confined  to  quostions  of  propertjr* 
Ruth  ▼.  Coib0i,.2  Yeates,  375.  The  defendant, 
therefore,  cannot  remove  the  cause,  though  he 
make  oati)  that'  the  matter  in  dispute  exceeds  Ihe 
▼aloe  of  $500.  ib, 

1079.  And  an  alien,  bvubA  in  a  state  court,  on  a 
recognizance  for  good  behavior,  is  not  entitled  to 
remove  the  oauae  into  the  circoit  court.  R^anib- 
Uea  V.  Cobbet,  3  Dall.  467.    2  Teates,  352. 

1080.  An  action  sounding  in  damages  only, 
may  be  removed  if  the  damages  laid  in  the  writ, 
and  sworn  to  !n  order  to  obtain  bail,  exceed  $5011 
Muns  V.  DtipoiUj  2  Wash.  C.  C.  463. 

1081.  The  circuit  court  is  to  decide  whether  a 
cause  Is  properly  transferred  to  it  from  a  state 
court.  And  when  a  subordinate  state  court  ordeif 
a  case  to  bis  transferred  to  the  circuit  court,  the 
tupreme  court  of  the  state  will  not  take  coflsizance 
of  a  writ  of  error  for  the  reversal  of  such  order. 
Kendriek  v.  M'Quaryf  Cooke,  480. 

1083.  If  there  are  two  defendants  in  the  state 
eotnrt,  and  one  of  them  is  a  citizen  of  the  state, 
the  cause  cajuiot  be  removed.  MUUr  v.  LyiuUf  2 
Root,  444.  BeardsUy  v.  Torrey^  4  Wash.  C.  C. 
286.  S.  P.  iMsdlow  V.  Kidd,  3  Ham.  48.  Jfortk 
River  Steamboat  Company  v,  Hoffman^  5  Johns. 
Ch.  300.    See  JirUe,  872--877. 

1083.  And  whess  both  defendants  are  citizens 
of  the  state,  the  cause  cannot  be  removed  on  the 
petition  of  one  of  themonlv.  Boardsleuv.  Torrey^A 
Wash.  C.  C.  286.  S.P.  LM^oto  v.  £ftd<£,  3  Ham.  48. 

1084.  But  where  one  of  two  defendants  is  a  citi- 
zen of  another  state,  and^  there  is  no  joint  trust, 
interest,  duty,  or  concern  in  the  subject  matter  of 
controversy,  he  may  appear  and  defend  alone,  so 
as  to  enable  him  to  remove  a  cause.  LivingsUm 
V.  Oibbons,  4  Johns.  Ch.  94. 

10d&.  Where  there  are  several  defendants  enti- 
tled, on  appearance,  to  remove  a  cause,  if  part  of 
them  only  appear,  they  canaot  remove  it  This 
role,  however,  applies  to  those  cases  only,  in 
which,  from  the  subject  matter  of  the  suit,  the 
judgment  or  decree  must  be  joint.  Ward  v.  Jirro- 
dondo,  Paine,  410. 

1086.  If  the  defendants'  appearance  is  entered, 
at  different  times,  in  the  state  court,  they  can  re- 
move the  cause,  or  appear  in  the  circuit  court,  at 
different  times,  ib. 

lOdT.  Where  part  of  the  defendants  have  re- 
moved the  cause  regvlorly  into  the  circuit  court, 
tiie  others  cannot  enter  an  original  appearance  at 
that  court,  ib, 

1088.  If  all  the  defendants  do  not  eventually 
appear,  the  case  may  be  remanded  to  the  state 
court,  ib, 

1069.  The  Bank  of  the  United  States  could  not 
remove  a  cause  from  a  stale  poort,  under  the  ju> 
diciary  act  of  1789 ;  that  act  giving  the  privilege 
only  to  parties  particularly  enumerated.  Ludl&m 
V.  Kiddj  3  Ham.  48.  State  of  Ohio  v.  Common 
Pleas  of  Hamilton  County ^  3  Ham.  49. 

1090.  A  district  judge,  holding  the  circuit  court, 
after  the  death  of  the  judge  of  the  supreme  court 
who  was  allotted  to  the  circuit,  and  before  the  9^ 
pointment  of  his  successor,  may  take  cognizanee 
of  a  case  removed  from  a  state  court.  Pollard  v. 
Dwighty  4  Cranch,  421.     See  Ante,  1039. 

1091.  In  Spragffins  v.  Courity  Cowrt  of  Hum- 
pkries,  Cooke,  163,  the  circuit  court  for  the  dis- 
trict of  Tennessee  issued  a  mandamus  to  the  state 
court  to  transfer  a  cause ;  that  court  having  re- 
fused BO  to  do  on  the  petition  of  the  defendant 

1092.  A  petition  for  the  removal  of  a  cause 
mniit  be  accompanied  with  aa  affidavit  or  other 
verification  of  tne  facts  therein  stated.  Ogden  v. 
BakeTf  X  Qvden,  75. 

1093.  And  the  petition  must  state,  not  merely 


that  fte  delbndant  is  a  resident,  bat  tlMit  ha  is  « 
"citizen"  of  another  state.  Corp  v.  VermilyOf 
3  Johns.  145.  S.  P.  Eastin  v.  Rueker,  1  J.  J. 
Ifmsh.  232.    See  Cohstitutioval  Law,  238. 


COVENANT. 

I.  Form  of  a  Covenant. 

H.   Construetian'of  Comnants.    (a.)  GsmroUy. 
(b.)  For  Convewmce  of  Real  Estate,    (c.) 
In  a  Deed  of  Real  EstaU.     (d^  Implied 
Covenants,    (e.)  Validity  and  Effect,  (f.) 
JVbt  to  sue. 
in.   Independent  and  dependent  Covenants. 
IV.    Covenants  running  with  the  Land. 
V.    Covenants  in  Restraint  of  Trade. 

VI.  Covenants  drfeaUd  or  discharged. 

VII.  Performance. 

Vni.  Breach,  fa.)  Generally.  <b.)  Of  &tzw 
and  Right  to  convey,  (c.)  Against  In- 
eumbrances.  (d.)  ^uiet  Enjoyment,  (e.). 
Warranty. 
IX.  Action  of  Covenant,  (a.)  On  what  and 
when  it  Urn.  (h.)  Who  may  sue.  (c.) 
Who  may  be  suea.  (  d.)  Dedaralion.  (  e.) 
Pleas,  (f.)  Evidence. 
X.   Covenants  to  stand  seized  to  Uses, 

Sefe  divers  particular  covenants,  under  Agrek- 
MEHT.  Apprentice.  Insurance.  Landlord 
AND  Tenant.    Ships  and  Shipping.    Deed. 


I.  Form  of  a  Covenant, 

X.  Any  agreement  under  seal  is  a  covenant 
Ran^d  v.  Ches.  and  Dd.  Canal  dnnpanv,  i  Har- 
rinff.  151.  233. 

2.  The  law  requires  no  set  form  of  words  to  ere* 
ate  a  covenant  It  is  sufficient  if  the  language  of 
a  deed  shows  that  the  parties  to  it  have  concurred 
and  assented  to  the  performance  or  forbearance 
of  a  future  act  Marshall  v.  Craig,  1  Bibb,  379. 
HalleU  V.  Wifiie,  3  Johns.  44.  Bull  v.  FoUet,  6 
Cow.  170.  Jackson  v.  Stewart,  20  Johns.  85.  Wright 
V.  TutOe,  4  Day,  321.  Mitchel  v.  Haxen,  4  Coon. 
508.  Kendal  v.  Talbot,  2  Bibb,  614.  Randel  v. 
Chas.  and  Del.  Canal  Company,  1  Harring.  233. 

3.  A  receipt  in  these  words,  "  Received  14  bar- 
rels of  whisky  of  J.  S.fer  sale,*'  does  not  create  a 
covencmt  to  pay  over  the  proceeds,  so  as  to  author- 
ize an  'aetion  of  covenant  WiUozen  v.  9ix,  1 
Marsh.  421. 

4.  A  deed  acknowledging  a  debt,  and  conveying 
lands  in  consideration  thereof,  does  not  imply  a 
covenant  for  the  payment  of  the  debt.  Anon*  r. 
May,  2  Hajrw.  127. 

5.  In  articles  of  agreement  between  R  and  8, 
R  agreed  to  convey  certain  lands  to  S,  in  consid- 
emlum  of  certain  stipulations  on  the  part  of  S.  It 
was  provided  that  R  should  remain  on  the  lands, 
and  keep  there  two  slaves,  and  that  the  future 
issue  of  such  slaves  should  belong  to  S  and  kli 
heirs.  This  was  held  to  be  a  covenant,  and  not  a 
grant,  giving  S  no  property  in  sugh  issue.  Cuboef 
V.  Shrmor,  5  Har.  &  J.  2i& 

6.  A  assigns  a  lease  in  consideration  of  £12,  the 
assignment  to  be  void  on  the  payment  of  jCl2  by 
a  certain  day,  otherwise  the  assignee  to  sell  tM 
premises  assigned,  and  pay  himself  the  £12.  This 
IS  not  a  covenant  to  pay,  and  no  action  will  lie 
upon  it;  but  the  assignee's  remedy  is  to  sell  the 
term.     Salisbury  v.  Ailips,  10  Johns.  57. . 

7.  Where  the  clause  of  a  deed,  containing  the 
covenant  of  seizin,  is  blank  as  to  the  names  of 
those  who  are  seized,  it  does  not  amount  to  a  cov- 
enant of  seizin  by  the  grantors.  Day  v.  Brown,  9 
Ham.  34& 

8.  A,  by  a  bill  of  sale  ffranted,  bargaiiied  and 
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•old  A  nofio  abTtty ''  being  of  wand  wind  and 
limb,  and  free  from  all  diaeaie."  Held  that  tfaeee 
words  aoiouated  to  a  covei^t  er  warranty,  aa  to 
tbe  soundness  of  the  slave.  Cramer  v.  Bradakam, 
10  Johns.  484, 

9.  A  covenant  to  indemnify  and  save  harm]e« 
from  all  demands,  dues,  and  damages,  which  might 
arise  en  account  of  a  certain  mortgage  of  land, 
was  held  tantamount  to  a  covenant  for  quiet  en- 
joy ment  against  the  mortgage.  Van  SbtJt  y.  Kim^ 
haU,  8  Johns.  198. 

10.  .A  covenant  in  a  lease,  that  the  lessee  shall 
hold  and  occupy  the  demised  premises  for  a  cer- 
tain tiine,  amounts  to  a  general  covenant  for  quiet 
enjoyment  during  the  term.  EUit  y.  WeUk^  6 
Mass.  246.    See  Pott,  60. 

11.  The  execution  of  a  contract  by  ^e  party,  in 
which  he  does  not  covenant  to  do  any  thing,  but 
merely  assents,  under  the  provisions  of  a  statute, 
to  the  performance  of  certain  acts  to  be  done  by 
another,  does  not  render  himself  liable  in  cove- 
nant on  the  instrument.  Sackeii  v.  Jokntan,  3 
Blackf.  61.    See  Apprehtios,  45.  51. 

II.  ConsirueHon  of  Covetumta, 

(a.)  Qenarally.        , 

13.  In  construing  a  coyenant,  it  must  be  con- 
aidered  with  the  context,  and  must  be  performed 
aQOording  to  the  intention  of  theparties  as  deriyed 
from  both.  Marvin  V,  SUme,  2  Cfow.  781.  ^Mck- 
enboss  y.  Lansing,  6  Johns.  49.  Watekman  y. 
Crooky  5  Gill  &,  Johns.  239. 

13.  A  coyenant  is  to  be  construed  according  to 
the  plain  and  obyious  meaning  of  the  terms,  as 
they  ale  nsed  hf  the  community  at  large.  Fatey 
y.  Btirek,  3  Mis.  447. 

14.  The  whole  of  a  coyenant  is  to  be  taken  to*- 
gether^  and  that  construction  is  to  be  preferred, 
which  renden  the  whole  operatiye.     tUmdd  y. 
Ckes.  and  Del,  Canal  Company,  1  Harring.  154. 

15.  The  language  of  a  cenrenant,  on  a  contract 
between  sevenl,  is  to  be  applied  to  tke  party  to 
whom  it  reasonably  belongs,  ib. 

16.  £yen  where  the  language  is  of  the  coye- 
nantor,  it  will  be  applied  to  the  other  party,  if  the 
intent  so  require  it.    1  Harring.  233. 

17.  If  there  be  ambiguity,  the  language  of  a 
covenant  is  to  be  taken  most  strongly  agamst  the 
ec^enantor.  ib. 

18.  Where,  from  the  subject  matter  of  the  cove- 
nant, it  is  the  eyident  intent  of  the  parties,  that 
they  should  be  taken  distributively,  they  may  be  so 
taken,  although  there  be  no  words  or  severalty. 
LadUno  v.  MCreOj  1  Wend.  228.  Ernst  y.  BarUe, 
1  Johns.  Gas.  319.  Walker  r.  Webber,  3  Fairf.  65. 67. 

19.  Separate  considerations  proceeding  firom 
two  covenantees,  and  separate  interests  to  be  re- 
ceived by  them,  do  not  make  a  coyenant,  that  is 
otherwise  apparently  joint,  a  seyeral  coyenant 
Cadin  y.  Barnard,  1  Aik.  9. 

-20.  Where  grantors  coyenant  generally  against 
incumbrances  made  by  them,  it  may  be  construed 
as  extending  to  seyeral  as  well  as  joint  incum- 
Inmces.    DuvaU  y.  Craifr,  2  Wheat.  58. 

21.  A  covenants  with  B  and  C,  that  he  will  pay 
tiiem  ft300,  to  wit,  to  each  of  them  one  moiety 
thereof,  and  also  the  sum  of  ^00,  upon  a  certain 
condition ;  this  was  held  to  be  a  covenant  to  B 
and  C,  severally,  to  pay  each  a  moiety  of  each 
sum,  so  that  C,  being  dead,  B  cannot  maintain  an 
action  to  recoyer  the  whole.  Cartkrene  y.  Brown, 
3  Leigh,  96. 

22.  A  coyenant  in  a  deed  of  partition,  between 
A  and  B,  that  they  shall,  at  their  equal  and  joint 
expense,  cause  the  canal  or  race  through 


respective  lots,  from  the  dam,  Ac,,  to  be 

and  improved  in  the  manner  therein  specified,  aad  I 


the  nee  and  hand  gatea  at  all  limaa  ibiayer  to  be 
kept  in  order  at  their  equal  and  joint  expense 
does  not  render  theia  jointly  liable  for  week  done 
to  the  oaaal,  dBC.,  by  order  of  A  alone.    JifCready 
y.  Freedly,  3  Rawle,  251. 

23.  Where  parties  to  a  deed  ooyenant  seyeraUy 
against  their  own  acta  and  incumbrances,  and  also 
to  warrant  and  defend  against  their  own  acts,  and 
those  of  aU  other  parsons,  with  an  indemnity  in 
lands  of  an  equal  yalue,  in  case  of  eyiotion,  the 
covenants  are  independent  of  each  other ;  and  it  is 
unnecessary  to  allege,  in  the  declaration,  any  evio- 
tion,  or  way  demand  and  sefosal  to  indemnity  with 
other  lanos;  but  it  is  sufficient  to  allege  a  prior 
incumbrance  by  the  acts  of  the  grantors,  &c.,  and 
the  action  may  be  maint^ned  on  the  first  covenant 
in  order  to  recoyer  pecuniary  damages.  Ducail 
y.  OoATyiSi  Wheat.  54. 

24.  The  lessor  grants  a  house  and  let  for  a  cep> 
tain  term  at  a  certain  rent ;  the  lessee  coyenants 
to  surrender  the  lot  with  all  the  baiMings  and  im- 
proyements  then  remaining,  the  lessor  paying  for 
such  as  may  be  erected  or  made  by  the  lessee,  his 
executors,  dkc,  or  assigns.  It  was  mutually  cove- 
nanted also  that  the  lessee  should,  during  the 
term,  take  down  the  dwelling-house,  and  erect 
such  buildings  as  he  pleased ;  and  atthe  end  of  the 
term  all  such  buildings  and  improyements  so  made 
by  ^e  lessee  shouM  be  yalued,  &c.,  the  lessor  to 
pay  the  amount  of  yalu«tion,  proyided  it  should 
not  exceed  $1500.  Held  that  the  lessee  might 
make  any  altejcations  he  pleased,  and  it  should  be 
optional  with  him  to  take  down  the  old  house, 
build  a  new  one,  and  make  any  other  erections ; 
and  that  though  the  old  one  was  not  taken  down, 
and  a  new  one  erected,  yet  the  lessor  was  liable 
to  pay  for  the  additions  and  alterations,  but  not 
for  ordinary  repairs.  LameUi  y.  Anderson,  6  Ck»w. 
309*^ 

25.  Where  a  person  covenanted  to  pay  the  debts 
of  another  with  the  proceeds  o(  property  assigned 
to  him  for  that  purpose,  and  to  pay  over  the  bal- 
ance to  the  assignor,  who  afterwards,  by  an  instru- 
ment under  seal,  agreed  that  the  balance  should 
be  appropriated  by  the  assignee,  at  his  discretion, 
for  the  benefit  of  the  assignor's  children,  the  as- 
signee to  be  under  bonds  for  the  ftithful  perform- 
ance of  the  trust  committed  to  him,  and  to  account* 
for  and  refund  the^balance,  on  demand  5  and  the 
assignee  tendered  a*  bond  to  the  assignor,  stipula- 
ting to  apply  the  balance  to  the  support  and  edu- 
cation of  the  assignoi^'s  children,  and  to  pay  over 
to  them  any  balance  that  miffht  remain  at  the 
decease  of  the  assignor ;  it  was  held  that  the  coye- 
nant to  pay  oyer  me  balance  to  the  assignor  was 
way'ed  by  the  subsequent  agreement,  ana  that  the 
bond  tendered  was  a  substantial  performance  of 
the  condition  there^  substituted.  JbTlCeazie  y. 
R£a^  6  Pick.  83. 

26.  A  coyenant  to  use  reasonable  diligence  in  the 
collection  of  debts  is  not  a  coyenant  to  pay  at  all 
eyents.  -  Loekridge  y.  Carlisle,  6  Rand.  20. 

27.  Where  there  is  a  coyenant  by  one  party  to 
another  to  pay  the  o]\e  half  of  what  shall  be 
'^  reeoyered  in  a  suit "  against  an  insurance  com- 
pany on  a  policy  on  a  cargo  of  a  yessel  which  has 
been  captured,  and  the  indenmity  is  received 
under  a  treaty  with  the  government  of  the  cap- 
tors, a  court  of  equity  wiU  enforce  the  agreement, 
and  compel  the  payment  of  the  one  half  <n  the  sum 
receiyed.     Wood  v   Young,  5  Wend.  620. 

(b.)  Covenants  for  Conveyance  of  Real  Estate, 
See  Bonn,  V.    Agm«memt,  VIIJ.  (d.)  XI.  (b.) 

28.  A  contract  for  a  good  and  sufficient  deed  is 
for  one  in  fee  simple  with  covenant  of  war- 
ranty. TVemmiM  y.  Lining,  Wright,  644.  Sea 
Chtt$  y.  ^bisfm,  2  Johns.  595.      Vask  Eps  7 
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JVtM,  16  Johns.  267. 

89.  A  coyeoant  to  execute  a  "  good  and  aaffi- 
cient  *'  warnuity  deed  f^oonverinoe  refers  to  the 
instrniaeiit  only,  and  not  to  the  title.  Pmtker  ▼. 
FwrmdB,  90  Johns.  130.  TiwMy  v.  AM^^  15 
Pick.  546.  See  Evirs&n,  r.  Ku^ani^  4  Paige, 
638.     • 

30.  An  obligation  to  BMikea  'Mawfbl  title"  to 
lands,  binds  the  obligor  for  a  peifbct  title,  with  a 
ffenend  wanranty.  A  tender  of  a  deed  without 
VtSt  signature  of  the  obKgor's  wife  was  held  not 
sufficient.  CUark  v.  Rstfuum,  1  Blackfu  380.  See 
Porter  v.  J^ea,  2  Gieenl.  22,  So  in  case  (Jie 
wife  has  not  acknowledged  the  deed,  where  her 
acknowledgment  is  necessary.  Jones  ▼.  GardiuTf 
10  Johns.  266. 

^.  By  a  lawfhl  deed  of  coDTeyanoe  may  be 
ikii4y  undftrstood  a  deed  conveying  a  lawfiil  or 
good  title.  Deatth  v.  mUiamsom^  S  S.  &  R.  496. 
See  Coxe,  106. 

33.  A  coyenant  to  conrey  tiie  title  means  tiie 
legal  estate  in  fee,  frefr  from  all  valid  claims,  liens, 
ormeumbranees  whateTcr.  Jones  v.  Gardner,  10 
Johns.  366. 

33.  An instrament, signedby t!ie parties, stating 
that  one  of  the  puties  "doth  bargain  and  sell  '*  a  tract 
of  land,  ([describing  it,)  and  that  the  same  shall  be 
in  the  quiet  possession  of  the  yendee,  was  construed 
to  be  a  covenant  to  convey,  with  general  war- 
ranty.   Slack  V.  Tkompsotif  4  Monr.  463. 

34.  A  vendor,  who'seBs,  and  covenants  to  con- 
vey, without  warranty,  adl  his  ri^t,  title,  and 
interest  {n  lllnd,  is  bound  to  exhibit  his  title  and 
show  that  he  has  some  title,  (though  not  the  best,) 
or  some  right,  which  he  can  convey,  else  the 
contract  is  rescinded.  Johnson  v.  Toil,  1  Dana, 
479. 

35.  A  covenant  to  convey  a  farm  of  land  means 
the  whole  ferm,  and  w^l  not  be  satisfied  by  a  con- 
veyance of  part  «^.    Jonss  v.  Oardner,  l6  Johns. 

36.  In  an  action  for  bres^  of  a  covenantto  con- 
vey **  one  certain  lot  <^land  in  N/'  the  covsnantor 
cannot  defend  on  the  ground  that  he  could  not 
convey  by  reason  of  the  uncertainty  of  the  descrip- 
tion.   Bennet  v.  Pixley,  7  Johns.  Sl49. 

'  37.  He  wh^  covenants  to  convey  a  certain  num- 
ber of  acres,  out  of  one  of  twg  tracts  of  land,  has 
the  riffht  to  elect  out  of  whieh'to  convey :  he  who 
is  to  do  the  first  act  has  the  right  to  elect.  FUm- 
ingy.  Harrison, 2  Bibb,  171. 

38.  A  covenantor,  stipulating  to  convey  so  many 
acres  of  land,  out  of  a  large  tract,  provided  there 
be  so  much  unsold  and  tree  of  such  and  fuch 
claims,  may  select  it  where  he  will  in  the  tract, 
but  must  lay  it  off,  and  show  that  it  is  unsold,  and 
free  of  the  specified  interference.  Johnson  v.  Tool, 
1  Dana,  479. 

39'  A  covenant  to  convey  100  acres  of  land,  a 
part  of  a  tract  of  land  of  500  acres,  '<  to  be  taken 
off  either  side  or  end^  equal  in  quality  and  value 
with  the  balance,'*  gives  to  the  covenantee,  afler 
breach  by  covenantor,  the  right  to  select  the  side 
or  end.     WUUamson  v.  Johnson,  4  Monr.  9S^. 

40.  Where  a  deed  contains  a  covenant  for  such 
ftirther  assurance  as  should  be  reasonably  devised 
by  the  erantee,  or  his  counsel,  the  grantee,  having 
devisea  such  fiuther  assurance,  is  bound  to  give 
notice  thereof  to  the  grantor.  MUler  v.  Parsons, 
9  Johns.  336. 

41.  Whatever  the  further  assuranee  may  be.  it 
must  have  been  reasonably  devised,  and  not  dif- 
fering from  the  nature  or  purport  of  the  original 
bargam.  If  an  assurance  in  jmis  be  advised,  the 
grantee  is  bound  to  present  it,  or  give  due  notice 
of  the  nature  of  it,  to  the  grantor,  and  allow  him  a 
IMsonaU*  time  'to  consider  of  it;  and  without 


tating  them  sisps,  the  grantee  etnaol  brhig  ak 
action  for  a  breach  of  the  covenant,  ib. 

42.  Covenant  fnadain  1799,  by  T,  to  convey  tc 
6  six  acres  ef  land,  lying  in  a  particular  place,  the 
purchase  money  being  received.  There  had  been 
a  grant  made  to  T  and  8,  and  others,  as  tenants  in 
common,  of  357  acres  of  land,  which  had  not  been 
divided,  and  the  six  acres  were  a  part  of  the  tract 
T  died  in  1800,  having  refiised  to  execute  a  deed 
for  (he  land ;  but  there  was  no  evidence  thai  a  deed 
had  been  tendered  to  him  to  execute,  field  that 
S  was  entitled  to  recover  of  the  admin istntors  of 
T,  unless  they  proved  that  T  had  made  a  regular 
and  legal  Conveyance  of  the  six  acres  of  land  to  S, 
or  had  tendered  a  deed  for  the  same.  PitrpouA  y 
PierpouU,  3  Har.  &  J.  165. 

(c.)  Covenants  in  a  Dud  t^JUal  Esiate, 

43.  The  covenant  of  seizin  extends  only  to  a 
title  existing  in  a  third  person,  and  wMch  raiffht 
defeat  an  estate  granted  by  the  grantor.  Pitch  t 
Baldwin,  17  Johns.  161. 

44.  Where  a  grant  contains  a  covenant  of  seisin, 
and  also  a  warranty  against  all  claims,  except  the 
lord  of  the  soil,  the  two  covenants  must  be  taken 
together,  and  the  exception  in  the  last  is  applicsr 
ble  to  both.     Cole  v.  Hawes,  2  Johns.  Cas.  203. 

45;  A  covenant  of  warranty  in  a  deed  is  more 
than  a  covenant  for  quiet  enjoyment.  It  is  an 
undertaking  to  defend  not  merel]^  the  poeseasioa, 
but  the  land  and  the  estate  in  it.  WUUams  v. 
Wetherbee,  1  Aik.  233. 

46.  A  conveyed  an  estate  to  B,  in  fee,  ^th  a 
covenant  foir  quiet  enjoyment,  and  also  covenanted 
to  snnender  part  of  me  estate  conveyed,  on  the 
happening  of  a  certain  event.  Held  that  tins  lat- 
ter elause  did  not  authorize  A  to  hold  until  the 
event  happened,  but  that  B  was  entitled  to  imoM- 
diate  possession.     GrimsUy  v.  White,  3  Mis.  9G7. 

47.  The  covenants  of  warranty  in  a  deed  do  net 
extend  to  the  quantity  of  acres,  unless  so  ex- 
pressed. Johnson  v.  Moor,  3  Root,  25Sl  Beaek 
V.  Stsams,  1  Aik.  335.  Perkins  v.  Wekster,  9  N. 
Hamp.  387.  WhaUon  v.  KavfiHan,  19  Johns.  97. 
PoweU  V.  dark,  5  Mass.  355.  See  Richardson  v. 
Dorr,  5  Verm.  vl. 

48.  The  general  covenants  in  a  deed  are  rs- 
strained  by  a  special  covenant  as  to  the  quanti^ 
of  land.     Whallon  v.  Kauffnum,  19  Johns.  97. 

49.  The  covenant  usually  inserted  in  a  collect- 
or's deed,  "  that  the  taxes  aferesaid  were  assessed 
and  published,  and  notice  of  the  intended  sale  of 
said  lands  given  according  to  law,"  b  a  stipulation 
not  only  that  the  taxes  were  In  fact  assessed,  bat 
that  the  assessment  was  legally  made.  StMs  v. 
Par^i  3  Greenl.  378. 

S).  A  covenant  that  the  premises  were  in  due 
fbrm  of  law  extended  on  and  taken  in  execution, 
and  that  all  the  forms  of  law  relating  to  the  setting 
off,  dec.,  had  been  complied  with,  is  a  covenant  for 
the  regularity  of  the  proceedings  only,  and  notfer 
the  validity  of  the  title.  JfMtfer  v.  WendaSi  1 
Oallis.  37. 

*  51.  A  covenant  hi  a  lease,  by  the  lessor,  to  kt 
the  lot,  at  the  expiration  of  the  term,  to  the  letfM^ 
without  mentioning  any  price  for  which  it  is  to  be 
iety-is  not  a  covenant  mr  a  perpetual  lease,  and,  if 
not  altogether  void  for  uncertainty,  can  at  best 
amount  only  to  a  renewal  for  the  same  tisae  for 
which  the  original  lease  was  given.  Ahed  v. 
iZodoIif  ,  13  Johns.  297 

60.  Where  a  lessee  assigns  the  leasehold  prem- 
ises, to  have  and  to  hold  the  same,  in  as  ample  a 
manner,  to  all  intents  and  purpoM,  as  the  as- 
signor might  or  oould  hold  the  same,  and  cove- 
nants that  he  has  good  and  bwfoJ  right  to  bar- 
gain and  transfer  the  premises,  as  is  above  wiillen, 
and  that  tils  same  is  feet^  dse.,  the  eovniisnl  ii 
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avaEiM, and  limited  «d  the  ftoli  of  theaarignor 
ftimfleU',  and  doea  not  amount  to  a  warrenty  of 
the  lanfllord'a  title.  Xmckerbacker  v.  Killmore,  9 
J^tbau,  106. 

(d.)  Jmpliei  Covenants. 
See  CoMMOK,  16. 

63.  An  express  covenant  in  a  deed  takes  ai«iar 
all  implied  covenants,  ^hicli  are  incooiistent  with 
H.  GatM  V.  Caidwell,  7  Mass.  68.  Sunmer  v. 
Wmams,  B  Mass.  201.  Vandarkarr  v.  Vamdar' 
lunTTy  11  Johns.  10. 

54.  Bnt  there  nay  be  covenants  implied  in  a 
deed  containing  express  covenants^  if  not  incon- 
mstent.  GaUa  v.  CtUdtoMy  7  Mass.  68.  Bee  KeiU 
r.  fVeleh,  7  Johns.  258. 

65.  An  express  covenant,  more  limited  in  its 
nature  than  the  covenant  which  the  law  wenld 
imply,  will  restrain  the  latter.    BUar  v.  HardiM, 

I  Marsh.  232; 

66.  The  covenants  igdnn^  £rom  the  words 
."grant,  bargain,  and  sell,"  m  a  deed,  are  not 
meonsistent  wilii,  or  restrained  by,  an  express 
covenant  of  special  warranty.    Fimk  v.  Vondda^ 

II  8.  &  R.  lOa 

67.  A  warranty  may  be  implied  ib  South  Qaro- 
lina  in  order  to  eflect  the  real  obiect  of  4lie  parties 
to  a  deed,    ^gus  v.  Bradly,  1  M'Cord,  500. 

58.  A  covenant  of  warranty  does  not  imply  a 
covenant  of  seizin.  Van^dsmarr  ▼.  VandarkarTf 
11  Johns.  132. 

69.  A  grant  of  land  sa  abut^g  in  the  rear  upon 
a  certain  street,  which  was  merelv  laid  down  as 
Mich  upon  a  map,  but  not  actually  opened,  the 
land  being  aeceastblc  by  a  street  in  front,  is  not 
aa  implied  covenant  to  open  a  street  in  the  rear. 
Ctee  of  Mtreer  Slrut^  4  Ck>w.  642. 

60.  Where  a  lessee  assigns  his^  term,  he  will  not 
be  liable  to  his  assignee,  upon  an  implied  covenant, 
fiir  an  eviction  by  one  claiming  under  the  lessor. 
Waldo  V.  HtUl,  14  Mass.  486.    See  Ante,  10. 

61.  The  covenantor  must  show  a  complete  title 
under  a  covenant  to  make  a  deed  with  special 
warranty.     WUUamo  v.  PsOs,  1  J.  J.  Marsh.  586. 

62.  A  gfantor,  eonveving  with  the  covenants  of 
Miiin,  is  not  bound  to  aeliver  the  title  deeds  to  the 
grantee.    Abbu  ▼.  JHUn^  14  Johns.  248. 

68.  The  word  **  grant,"  in  a  lease  for  yean,  is  a 
warrant  of  the  lessor's  title.  GrammM  v.  CMk, 
8'Cow.  36. 

64.  The  word  <<  demise,"  in  such  lease,  implies 
a  covenant  of  power  in  the  lessor  to  give  the  lease. 
U.    See  Sunmsr  V.  fFiUianw,  8  Mass.  201. 

65.  The  word  "  gi^e,"  in  a  conveyance  in  fee, 
implies  a  warranty. '  Vanderkarr  v.  Vtrnderkarr, 
11  Johns.  122.  KaUt  v.  WOek^  7  Johns.  258.  But 
it  is  good  only  for  the  life  of  the  grantor,  ib. 

'66.  In  Mame,  the  word  ^  give"'  does  not  import 
a  covenant  of  warranty.  ^Ueii  ▼.  &iyioara,  5 
Greenl.  227. 

67.  The  word  eoncesst,  wfeofkoi,  implies  a  war- 
ranty in  an  estate  for  years,  but  not  in  an  estate  in 
fee.     Frost  v.  Raynumd,  2  Gaines,  188. 

68.  The  words  '*  bargain,  sell,  alien,  and  con- 
flfm,"  never  imply  a  covenant.  t6. 

69.  The  words  ^  grant  and  demise,"  in  aaf4nden- 
ture  iff  lease  for  yean,  impcrt  covenants  of  war- 
rant and  for  quiet  enjoyment.  Bamsy  ▼.  EMik, 
4  Wend.  502. 

70.  The  covenants  raised  by  the  words  "pent, 
Wrgain,  and  sell,"  hy  force  of  the  PennsylvaBia 
statute  of  28th  May,  1716,  are  not  applicabte  alaoe 
to  deeds  executed,  but  extend  to  articles  of  agree- 
ment for  the  oonveyanee  of  land.  Sdtaingtr  ▼. 
Weaver,  1  Rawle,  377. 

71.  'These  words  do  not  create  a  covenant  of 
specia]  warranty,  running  with  the  land  and 
IvoiAMi  aoly  by  eviction.  «. 

7%  Tin  wcidft  "  intcnied  to  be  leoordsd  "  used 


m  a  deed,  in  stfbrencc  to  a  pewt>  «f  attornpy, 
under  which  the  deed  purports  to  have  been  made, 
imply  a  covenant  on  the  part  of  the  grantor  to  pro 
cure  the  power  to  he  recorded  within  a  reasonable 
tima    J^tmn  v.  Preston,  2  Rawle,  14. 

73.  Wiiere  land  is  conveyed  as  bounded  on  one 
side  upon  a  way,'there  is  an  implied  covenant  that 
there  is  such  a  way  Parker  v.  Stmth,  17  Mass. 
413.  See  O^  v.  MJ^eU.  4  Mass.  589.  lAping- 
tton  V.  Mayor,  ^.  of  Jfew  York,  8  Wend.  89. 
Bmerson  v.  WiUy,  10  Pick.  310. 

74.  No  covenant  for  payment  of  the  money  is 
implied  in  the  proviso  of  a  mortgage  deed,  that, 
upon  tiie  payment  of  a  certain  sum»  the  deed 
shall  be  v<Md.  Drummumd  v.  Rickards,  2  Munf. 
337.    See  also  12  Mass.  33,  hiUs  v.  Eliot. 

75.  The  words  '^yielding  and  paying,''  in  a 
lease,  make  an  implied  covenant  only,  and  ihp 
lessde  is  not  liable  ttiereon  for  rent,afler  he  has  as- 
signed his  term.  Kimpton  v   WMor,  9  Verm.  191. 

76.  B^  statute,  in  New  York,  "no  covenant 
shall  be  implied  in  any  conveyance  of  real  estate.!' 
Under  this  statute,  an  action  by  a  tenant  against  his 
landlord  for  an  ouster^  and  in  which  he  declares  on 
an  implied  covenant  for  quiet  enjoyment,  cannot  bc 
sustained.    iSnusy  v.  Watts,  14  Wend.  38. 

(e.)  ValidUy  and  Effect  of  a  Covenant, 

77.  A  covenant,  that  purports  to  be  tripartite, 
but  is  executed  bf  only  two  parties,  is  incomplete, 
and  binds  no  one.  Emery  v.  J{eighhour,  2  Halst.  142. 

78.  A  covenant  of  a  wife  with  her  husband,  before 
the  marriage,  not  to  demand  dower  in  any  of  his  es- 
tate, in  case  she  should  survive  him,  is  void.  Hast- 
ings  V.  Dickinson,  7  Mass.  153.    Su^  10  Mass.  106. 

79.  If  one  sell  a  dormant  title  to  lands,  of  which 
he  ia  not  peited,  to  a  person  out  of  poesession,  who 
knews  that  there  is  an  adverse  title  to  the  lands, 
or  covenants  that  he  will  not  make  any.  release  to 
defeat  any  action,  which  the  purchaser  may  (com- 
mence to  recover  the  premises,  sod  he  afterwards 
releofies  to  the  tenant  in  possession,  whereby  the 
purehaser  is  prevented  from  recovering  the  subject 
of  the  purchase,  the  purchaser  can  maintain  no 
action  affainst  the  seller  for  a  breach  of  his  cove- 
nants, because  the  transaction  is  an  offence  at 
law  for  which  the  parties  may  be  punished.  Bwtitt 
V.  Poor,  11  Mass.  549. 

80.  The  defendant  assigns  to  the  plaintiff  the 
balance  of  an  account  With  a  third  person,  and 
covenants,  in  the  assignnteal,  that  the  account,  "  as 
he  believes,"  is  correctly  stated.  Held  this  was  a 
valid  covenant,  and  was  broken  by  the  defend- 
ant's knowledge  of  any  error  in.  the  statement. 
Dorr.Y,,  Fenno,  12  Pick.  521. 

81.  If,  in  a  deed  of  sale  with  covenants,  the  sale 
appeara  on  the  face  of  it  void,  the  coyenants  which 
are  relative  and  dependent  are  also  void ;  but  not 
those  which  are  collateral  and  independent  Wade 
V.  Merwin,  11  Pick.  280. 

82.  If  a  deed  of  conveyance,  containing  cove- 
nants of  warranty,  be  void,  or  ineffectual  to  pass 
any  title,  as  being  prohibited  by  the  laws  of  the 
state  where  the  lands  are  situated,  yet  should  the 
covenantee  have  been  guilty  of  no  wilful  violation 
of  those  laws,  the  covenants  themselves  will  not 
be  void,  but  he  may  maintain  an  action  on  them 
in  that  or  any  other  state.  Pk'elps  v.  Decker,  10 
Mass.  267. 

83.  If  a  person  convey  a  ri^t  in  equity,  and 
covenant  respecting  the  title  of  the  land,  excepting 
the  mortgagee's  c&m,  he  will  be  liable  oa  «idh 
covenants,  if  there  be  a  title  paramonnt  to  that  of 
the  mortgagee.    &umner  v.  WiUiams,  8  Mass.  169L 

84.  Tm»  grantor  in  a  deed  of  conveyance  is  lia- 
ble on  hie  covenants,  although  the  graatee,  at  the 
time  of  the  conveyance,  have  knowledge  of  ex- 
isting incumbrances,  or  of  a  paramount  titlip. 
Tinonsend  v.  Weld,  8  Mass.  146. 
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85.  0e  0P  Ibe  Teador  of  a  thifi,  who  oorenante, 
in  a  bill  of  sale,  against  ineumbfiuicea  known  to 
thtt  Teadee  at  the  time  of  sale.  ingertoU  y.  Jack- 
Mil,  9  M«M.  495. 

86.  An  agreement  on  the  part  of  A  to  pay  B 
every  fortnigrbt  for  the  work  which  A's  engineer 
■shall  certify  to  have  been  done  by  B,  is  a  covenant 
on  the  part  of  A  that  his  engineer  shall  make  the 
certificates.  Randd  v.  Cfusopeake  and  Deluware 
Carnal  C:  1  Barring.  233. 

($7.  An  agreement  that  the  time  within  which 
it  shall  be  incumbent  on  the  plaintiff  to  complete 
his  contract  shall  not  be  taken  to  be  less  than  four 
years,  is  a  covenant  by  the  defendant  that  he  will 
allow  the  plaintiff  four  years  to  complete  it  in ; 
and  the  nnlawfiilljr  driving  him  away  from  the 
work  within  that  time  is  a  breach  or  the  cove- 
nant, ib. 

68.  An  agreement  that,  if  the  opinion  of  the 
defendants'  engineer  shall  be  that  the  plaintiff  re- 
fuses or  unreasonably  neglects  to  proeecnte  his 
contract,  such  engineer  may  certify  the  same  to 
the  defendants,  and  on  his  certificate  the  defend- 
ants shall  have  the  power  of  determining  that  he 
has  abandoned  it,  is  a  covenant  on  the  part  of  the 
plaintiff,  and  ^ves  to  the  defendants  the  power, 
upon  the  certificate  being  made,  to  put  an  end  to 
the  contract,  t^.    See  Apprkhticb,  o6. 

89.  One  who  has  covenanted  to  pay  a  debt,  if  it 
cannot  be  collected  of  another  by  due  process  of 
law,  is  liable,  if  the  covenantee  nas  exerted  rea- 
sonable diligence  to  collect,  Uiough  he  may  have 
suffered  a  term  to  elapse  without  suit,  the  cove- 
nanter having  sustained  no  injury  by  the  delay. 
Tk(muu  V.  Woods,  4  Cow.  173. 

90.  Nor  is  it  necessary  to  issue  a  ea.  wa.  a^inst 
the  principal  debtor,  ifthat  would  be  of  no  avail,  tb, 

91.  A  covenant,  in  an  assignment  of  certain 
contracts  for  the  pay  fnent  of  money,  that  the  sums 
specified  are  justly  due  on  them,  and  will  be  paid, 
will  be  treated  as  a  guaranty  of  the  amounts  due 
on  the  contracts ;  and  a  demand  of  payment  from 
those  indebted  on  the  contracts  must  be  averred 
and  proved.  Meekanies*  Fire  Ins.  Co.  v.  Ogden, 
I  Wend.  137. 

92.  An  obligation  to  pay  money,  with  a  condi- 
tion that  it  shall  be  discharged  by  a  conveyance 
of  a  tract  of  land,  is  a  direct  covenant  to  convey 
land.     Kennedy  v.  Kennedy^  2  Bibb,  465. 

93.  A  covenant  that  the  grantor  is  seized  of  an 
indefeasible  estate,  dec,  without  any  matter  or 
condition  to  alter,  change,  determine,  or  defeat  the 
same,  is  not  only  a  covenant  of  seisin,  but  also,  in 
effect,  a  covenant  against  incumbrances,  wn- 
nard  v.  Eldridge,  16  Johns.  254. 

94.  A  covenant,  in  a  deed  of  land,  that  the 
grantor  will  warrant  the  land  against  all  persons 
claiming  under  him,  does  not  estop  him  from  set- 
ting up  a  title  subsequently  acquired  by  him  by 

Purchase  or  otherwise.      Comstock  v.   SmUk,  13 
ick.   116.      Woodcock  v.   Bennet,  1   Cow.  711. 
Jackson  v.  Winsloie,  9  Cow.  13.    Jackson  y.  Peek, 

4  Wend.  300.    Neither  does  the  covenant  of  seizhi 
and  good  right   to  convey.     Men  v.  Saytoard, 

5  Greenl.  727. 

95.  But  if  one  execute  a  deed  of  land  wHh 
covenants  of  seizin  and  general  warranty,  when  he 
has  no  title,  and  subsequently  acquire  a  title,  the 
title  so  acquired  will  enure  to  and  rest  in  the 
grantee.  Middlebury  CoUege  v.  Ckenty,  1  Verm. 
336.  Van  Horns  v.  Grain,  1  Paige,  455.  Jackson 
V.  Hojfman,  9  Cow.  271. 

96.  The  rule  is  the  same  whether  the  deed  be 
absolute  or  defeasible.  Hoyt  v.  Dimon,  5  Day,  479. 

97.  Where,  however,  a  grantor  recites  in  his 
deed  that  the  grant  is  subject  to  a  mortgage,  and 
thrn  eavenants  that  he  is  seized,  &c.,  the  recital 
qualifies  the  covenants,  and  prevents  the  apptioa^ 


tion  of  tlie  covenants  sf  warnmly  against  a 
nndet  such  mortgage.  Jackson  v.  Hoffman.  9  Cow. 
271. 

96.  Where  the  estate  conveyed  is  incumbered 
by  a  mortgage,  and  the  grantor  boys  in  the  mort- 
gage, the  title  acquired  by  this  means  enures  to 
the  benefit  of  the  grantee  under  the  covenants  of 
warranty.    KMogg  v.  Wood,  4  Paige,  578. 

99.  In  the  sale  of  chattels,  neither  the  words 
'*  warrant  and  defend,"  nor  the  words  ''  warrant  to 
be  good,  sqund  property  and  healthy,"  constitute 
a  covenant  of  title.  The  first  are  for  quiet  enjoy- 
ment, and  the  last  apply  to  the  state  and  quality 
of  the  article  sold.     Cowan  v.  SUiiman,  4  Dev  4^. 

100.  A  covenant  to  assign  a  chattel,  in  as  fu.l  a 
manner  as  A  had  assigned  it  to  the  covenantor, 
does  not  bind  the  covenantor  to  insert  a  covenant 
of  warranty  in  such  assignment.  MorriH  v.  Wortk" 
mgtan,  14  Mass.  389. 

101.  In  covenant,  when  merchandise  is  esti- 
mated at  a  specific  pr^  in  the  agreement,  the 
valve  of  the  merchandise  cannot  afterwards  be 
controverted,  unless  fraud  be  alleged.  Coureur  v. 
Graham,  1  Ham.  351. 

(f.)  Covenant  not  to  sue. 

102.  A  eovenant  not  to  sue  generally,  withoot 
anv  limitation  of  time,  amounts  to  a  release  of  the 
debt.  Clapper  v.  Union  Bank  of  Maryland,  7  Uar. 
A  J.  92.  Reed  v.  Skmo,  1  Blackf.  245.  Lana  f . 
Owmgs,  3  Bibb,  247.  Hastings  v.  Diekinseny  7 
Mass.  155.  Gibson  v.  Gibson,  15  Mass.  112.  aew- 
all  V.  Sparrow,  16  Mass.  24.  Sked  v.  Feiree,  17 
Mass.  628.  Gamett  v.  Macon,  2  Brock.  18a. 
Jackson  V.  Siaekhmue,  1  Cow.  122.  Pkdps  y.Jokn* 
son,  8  Johns.  54.     Gamett  v.  Macon,  6  Call,  308. 

103.  But  it  is  otherwise  in  respect  to  a  covenant 
not  to  sue  one  of  two  or  more  obligors,  joint  or 
several.  Lane  v.  Oioings,  3  Bibb,  S37.  Sked  v. 
Peirce,  17  Mass.  623.  Except  in  a  suit  betwees 
the  same  debtor  and  creditor.  Walker  v.  MCut" 
loch,  4  Qreenl.  421.  See  Gamett  v.  Maeon^  6  Call, 
308. 

104.  Where  a  creditor  covenanted  that,  if  he 
should  sue  his  debtor  within  a  limited  time,  the 
debtor  should  be  discharged,  and,  notwithstanding 
this  covenant,  commenced  an  action  for  the  den 
within  the  time,  and  the  debtor  pleaded  the  cov- 
enant in  bar  of  the  action,  and  obtained  judgmeot, 
it  was  held  that  he  could  not  afterwards  matntahi 
an  action  against  the  creditor  on  the  covenant 
WhiU  V.  DingUy,  4  Mass.  433. 

105.  But  a  eovenant  by  the  p«iyee  of  a  promisso- 
ry note  not  to  sue  the  maker  within  a  limited  peri- 
od, without  any  stipulation  for  a  forfeiture  or  the 
deot,  in  case  or  violation  of  the  covenant,  cannot 
be  pleaded  in  bar  to  an  action  by  the  creditor. 
Clopper  V.  Cation  Bank  nf  Marj^rui,  7  Har.  &,  J. 
93.  Gibson  v.  Gibson,  15  Mass.  112.  Hoffman  v. 
Brovm,  1  Halst.  429.  Perkins  v.  Gilman,  8  Pick. 
229.  FuUam  v.  Valentine,  11  Pick.  159.  Winans 
V.  Huston,  6  Wend.  471. 

106.  A  covenant  not  to  sue  within  a  limited  pe- 
riod does  not  apply  to  any  new  cause  of  action 
which  may  arise  between  the  debtor  and  ereditdr. 
BrigkMm  v.  Evdeth,  9  Mass.  538. 

107.  A  covenant  to  receive  a  debt  by  instal- 
ments, and  not  to  sue  in  violation  of  such  covenant 
on  penalty  of  discharging  the  whole  debt,  will  not 
prevent  the  creditor  from  suing  to  recover  the 
whole  debt,  in  case  any  one  instalment  is  not  paid 
at  the  time  stipulated.  Upkam  v.Smitk,  7  Mass.  2d5. 

108.  A  covenant  to  suspend  proceedings  on  a 
judgment  until  another  security  given  by  the  de- 
fendant is  exhausted  and  proves  inadequate,  net 
being  perpetual,  does  not  release  the  judgment 
SeriSa  v.  Deanes,  1  Brock.  166. 

109.  In  an  action  i^n  the  prciiiiisef  p  nole  e^ 
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A  jArtoenifaip  a^nit  the  lurvivini;  ptrtner,  it 
WHS  held  that  ui  indenture,  by  which  the  plaintiff 
and  the  deceased  partner  and  another  person  had 
eoyenanted  to  indemnify  the  aarTiving  partner 
against  all  debts  due  from  the  partnership,  and 
against  all  actions  brought  against  htm  by  reason 
•f  such  debts,  was  a  bar  to  the  action.  WhUaker 
V.  Salisbury,  15  PicH.  53|. 

III.  IndependaU  and  dtpendeni  Ctmenanls. 
See  Condition,  I.    Aorxbhent,  VIII.  (c.) 

110.  Covenants  are  to  be  regarded  as  dependent 
or  independent,  according  to  the  intention  of  the 
parties  and  the  good  sense  of  the  case ;  and  tech- 
nical words  shall  give   way  to  such  intention. 

1  Root,  170  4  Rand.  352.  M'Crduh  v.  Ckurck- 
man,  4  Rawle,  26.  TUutan  v.  J^eweU,  13  Mass. 
410.  Tompkins  v.  ElUot,  5  Wend.  496.  Barruso 
V.  Madan,  2  Johns.  145. 

111.  The  intention  of  the  parties  is  to  be  dis- 
covered rather  from  the  order  of  time  in  which  the 
aets  are  to  be  done  than  from  the  structure  of  the 
instruments  or  the  arrangement  of  the  covenants. 
Goodwin  V.  Lynn,  4  Wash  C.  C.  714.  Speake  v. 
!^€ppard,  6  Har.  6(,  J.  86.  Gardiner  v.  Corson, 
13  Mass.  504.    Hopkins  v.  Yotaig,  11  Mass.  304. 

112.  Where  one  act  is  to  be  done  b^  one  party 
before  another  act,  which  is  the  consideration  of 
it,  is  to  lie  done  by  tlie  other,  the  covenants  to  do 
those  aofs  are  independent.  TUeston  v.  NevstU, 
13  Mass.  410.  Couch  v.  tngersoU,  2  Pick.  300. 
Goodwin  v.  HoUbrook,  4  Wend.  377.  Cunningham 
'^.  MorreU,  10  Johns.  203.     Barruso  v.  Madan, 

2  Johns.  145.  Craddook  v.  ^Idridge,  2  Bibb,  15. 
MulUns  V.  Cabiness,  Minor,  21. 

113.  A  covenanted  with  B  to  dig  a  canal  and 
keep  it  open,  and  B  covenanted  that  all  suits 
afainst  A  shonld  cease  and  determine.  Held  that 
t£e  oovenant  to  keep  open,  being  without  limita- 
tion of  time,  was  independent,  and  that  when  the 
canal  was  dug,  A  might  compel  B  to  enter  satis- 
faction on  a  judgment  remainmg  open  against  him 
at  the  suit  of  S,  BarksdaU  v.  Toomer,  2  Bailey, 
180. 

114.  A  covenant  to  pay  the  plaintiff  for  his  ser- 
T^ees  on  a  day  before  tne  expiration  of  his  term  of 
service,  is  independent.  Mtdtltu  v.  Cabiness,  Mi- 
nor, 21. 

115.  Where  it  is  covenanted  that  the  purchase 
money  of  real  estate  shall  be  payable  by  instal- 
ments, the  first  before  the  deed  is  to  be  made,  the 
second  on  the  same  day  of  making  the  deed,  and 
the  last  on  a  subsequent  day,  the  covenant  to  pay 
the  first  Instalment  is  independent,  and  that  to  pay 
the  second  and  third  is  dependent.  Leonard  v. 
BaUs,  1  Blackf.  175.  Bean  v.  Atwaier,  4  Conn.  3. 
S^e  Gardiner  v.  Corson,  15  Mass.  500.  Robb  v. 
Monigomity,  20  Johns.  15.  Kane  v.  Hood,  13  Pick- 
281.     See  6 -Ham.  312. 

116.  Where  A,  under  covenant,  sold  land  to  B 
frr  a  sum  certain,  and  B  agreed  to  pay  one  half 
thereof  on  the  first  dav  of  January  thereafter,  on 
or  before  which  day  A  covenanted  to  give  him 
possession,  and  the  other  half  thereof  on  the  sub- 
sequent January,  at  whieh  time  A  covenanted  fur- 
ther to  make  B  valid  titles ;  held  that  these  were 
mutual  and  independent  covenants.  Weaver  y. 
Childre8S,3B\e^.  361. 

117.  And  in  a  suit,  brought  by  A,  after  the  time 
when  he  was  to  make  title  had  elapsed,  to  recover 
the  purchase  money  of  B,  who  is  presumed  to  be 
m  possession,  an  averment  in  the  declaration  of 
A*s  ability  and  readiness  to  convey  is  surplus- 
age, ib, 

118.  Where  A,  bv  articles  of  agreement  dated 
9th  September,  1807,  covenanted  to  execute  a 
deed  in  fee  to  B.  on  the  15tb  May,  1808,  and  B,  in 


consideration  theteof,  eoveMiiited  ta  pay  ts  A  ^0 
in  four  weeks  ailei  the  date  of  the  agreement,  ^0 
in  three  weeks  thereafter,  $900  on  Uie  iSth  May, 
1808,  &c.,  the  covenants  were  held  to  be  mutual 
and  independent.  Witeoz  v.  Ten  Eyck,  5  Johns. 
78. 

119.  A,  in  consideratkoB  of  the  covenants  of  B 
in  th^  same  deed,  covenants  that  he  will  pnrchase 
certain  lands  of  B,  then  in  possession  of  A,  and 
will  pay  for  the  same  a  ceitain  sum  in  four  years, 
with  interest  annually ;  and  B  covenants  that  he 
will  deliver  to  A  a  conveyance  of  the  land,  upen. 
his  paying  the  said  sum  at  the  time  or  times  men- 
tioned, ft  was  held  that  B  might  recover  the  in- 
terest at  the  end  of  each  of  the  three  first  years,  by 
way  of  rent,  but  that  he  could  not  recove]:  the 
fourth  year's  interest,  nor  the  principal  sum,  with 
out  msking  a  tender  of  conveyance.  Gardmer  v. 
Corson,  15  Mass.  500. 

120.  A  covenanted  to  convey  to  B  a  plantation 
free  of  all  incumbrances,  for  a  sum  of  money,  part 
of  which  was  to  be  applied  in  discharge  of  a  mort- 
gage, and  the  residue  paid  to  A,  before  April,  1791 ; 
the  deed  was  to  be  made  to  B  before  1790;  the 
deed  was  not  tendered  until  after  the  time,  and  B 
waved  the  contract.  Upon  an  action  of  debt  )|ietng 
brought  for  the  penalty,  it  was  held  that  it  is  not 
necessary  to  perform  a  condition  precedent  strictly, 
with  regard  to  time,  but  that,  if  a  tender  of  a  deed 
be  made  after  the  time,  and  no  good  reason  shown 
for  a  fefosal,  evidence  of  such  performance  is  suf- 
ficient ;  but  the  making  of  a  deed  is  not  enough ;  a 
title  must  be  shown.  ,Minson  v.  Smfick,  Coxe,  106. 

121.  In  dependent  coy^nants,  when  the  plaintiff 
has  performed  a  part,  for  which  he  can  have  no 
other  remedy  than  by  an  actk>n  on  the  covenant, 
an  action  may  be  niainia&ned  in  the  same  manner 
as  if  the  covenants  were  independent.  Lewis  r. 
Weldon,  3  Rand.  71. 

122.  Where  one  party  bound  himself  to  labor 
for  another  three  years,  and  the  other  party  agreed 
to  provide  for  him  a  suitable  dwelling-house,  and 
to  pay  him  a  certain  sum  per  month  every  three 
months  dliring  the*  term,  it  was  held,  in  an  action 
for  negligent  doing  of  the  work,  that  the  covenant 
to  provioe  the  house  was  a  distiifct  and  independ- 
ent oovenant.    Betts  v.  Ferine,  14  Wend.  21&. 

123.  In  covenant  on  articles  of  agreement  for 
the  non-payment  of  rent,  bnwght  by  A  against  B, 
it  was  held  that  a  stipulation  on  the  part  of  A  to 
find  for  B  two  bushels  of  clover-seed,  and  two  of 
timothy-seed,  for  him  to  sow  on  the  land,  or  let  B 
have  as  much  rail-stuff  and  fire- wood  as  necessary 
for  the  place,  also  timber,  &c.,  to  build  a  kitchen 
with,  was  an  independent  covenant.  Benson  v. 
Hobbs,  4  Har.  &  J.  285. 

See  Apprentice,  47, 

124.  By  articles  of  agreeiQent  between  A  and  B, 
the  former  covenanted  to  convey  to  the  latter  a 
certain  lot  of  land,  if  certain  notes  given  at  the 
same  time,  payable  at  a  future  day,  should  be  j>aid 
at  maturity  by  B.  It  was  held,  m  a  suit  on  one 
of  the  notes,  that  the  promise  on  the  notes,  and  the 
'promise  or  covenant  to  convey,  were  independent. 
Manning  v.  Broum,  1  Fairf.  49. 

125.  If  there  be  any  consideration  for  the  cov- 
enant of  one  party,  besides  the  covenants  of  the 
other,  and  that  consideration  has  been  received  by   . 
the  former,  his  covenant  will  be  considered  as 
in^pendent.     TUeston  v.  J^Cewell,  13  Mass.  406. 

126.  Where  mutual  covenants  go  only  to  a  part 
of  the  consideration,  and  a  breach  of  that  part  nmj 
be  paid  for  in  damages,  the  covenants- are  regarded 
as  independent.  Sennet  v.  Pixley,  7  Johns.  249 
Payne  y.  Bettisu)orth,  2  Mardi.  429.  Obermyer  v. 
mchols,  6  Binn.  166. 

127.  In  articles  for  the  sale  of  land,  the  covenants 
^re  independent,  if  the  vendee  covenants  to  pay  one 
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sixth  of  the  porcbMe  mooej  ia  «  year,  «nd  the 

residue  in  five  yearly  instalmentSi  and  the  vendor 
covenants  that,  on  payment  of  these  sums,  and 
fulfilment  of  the  vendee's  agreement,  he  will  con- 
vey the  land.     Champion  v.  fVhite,  5  Cow.  509. 

128.  Where  there  are  mutual  covenants,  and 
one  party  has  received  the  principal  part  of  the 
consideration  for  the  engagements,  on  his  part,  the 
covenants  of  the  parties  will  be  construed  to  be 
independent  Tompkins  v.  ElUot,  5  Wend.  496. 
See  also  TUeston  v.  KcwdL^  13  Mass.  410.  Mtddrow 
Y.JrCtelandf  1  Litt.  1. 

129.  If,  by  the  terms  of  a  contract,  money  is  to  be 
paid  by  a  day  certain,  which  is  to  happen,  or  may 
happen,  before  the  covenants  on  the  other  part  are 
to  be  performed,  the  covenants  are  independent 
Coneh  V.  Ingersoll,  2  Pick.  300.  Seers  v.  Fowler^ 
2  Johns.  25i2.  See  Cunningham  v.  MorreU,  10 
Johns.  203.  Taylor  v.  Rhea,  Minor,  414.  J^TCoy 
V.  Bixbee,  6  Ham.  312. 

130.  A  covenant  to  assign  certificates  of  sale  on 
the  payment  by  another  of  certain  sums  of  money 
to  a  third  person,  is  an  independent  covenant,  and 
payment  may  be  enforced  before  the  assignment 
IS  mode.    Slocum  v.  Despard,  8  Wend.  61  o. 

131.  If  covenants  be  once  established  to  be  in- 
dependent, they  continue  so  throughout,  although 
the  party  demanding  performance  has  covenanted 
to  do  certain  acts  on  fiis  part,  in  the  intermediate 
time,  between  the  performance  of  the  different 
acts  to  be  done  by  the  other  party.  Wdcoz  v.  Ten 
Eycky  5  Johns.  78. 

132.  Where  covenants  are  mutual  and  Independ- 
ent, eitherparty  may  recover  damages  from  the  oth- 
er for  an  injury  which  he  may  have  sustaiQedbv 
the  non-performance.  Cook  v.  Johnsauy  3  Mis.  239, 
without  proving  a  compliance  with  every  stipula- 
tion on  his  part.  Morrison  v.  GaUowaVy  2  Har.  & 
J.  467.  Benson  v.  HobbSf  4  Har.  &  J.  285.  Payne 
V.  Betiisworthj  2  Marsh.  429.  Bean  v.  Mwaier, 
4  Conn.  3.  Gibson  y.  GibsoHj  15  Mass.  112. 
Goodwin  v.  Holbrook,  4  Wend.  977.  Manning  v. 
Broton,!  Fairf.  49.  Obermyer  v.  Jfichols,  6  Binn.  164. 

133.  In  Stout  V.  Rassel,  2  Teates.  334,  it  was 
held  that  the  English  law,  in  cases  or  mutual  cov- 
enants, by  which  one  party  may  maintain  an  action 
before  he  has  performed  nis  part,  will  not  hold  in 
Pennsylvania,  since  the  statute  of  1706. 

134.  Where  covenants  are  independent,  in  an 
agreeipent  to  convey,  and  the  payment  for  the 
conveyance  is  to  precede,  it  is  no  excuse  for  non- 
conveyance  that  the  party  to  convey  has  not  an 
existing  capacity  to  make  a  good  title.  Robb  v. 
Monfgomeryj  20  Johns.  15.  ' 

135.  But  if  an  offer  of  payment  is  made  by  the 
party  liable,  provided  he  can  receive  a  good  title, 
the  other  party  must  make  him  a  good  title,  or  the 
bargain  is  rescinded,  ib. 

136.  Where  the  acts  to  be  done  are  simultane- 
ous, aod  each  the  consideration  of  the  other,  the 
covenants  are  dependent  Hounsford  v.  FisheVf 
Wright,  ;130.  Parker  v.  ParmeU,  20  Johns.  130. 
Dakin  v.  WiUiams,  11  Wend.  67. 

137.  A  covenant  by  one  to  deliver  to  another  a 
good  and  sufficient  deed  of  land  on  a  certain  day, 
and  a  covenant  by  that  other  to  pay  for  the  same, 
on  the  same  day,  a  certain  sum  of  money,  are 
dependent  covenants.  Green  v.  RewuddSf  2  Johns. 
207.  Jones  v.  Gardner,  10  Johns.  266.  Gazely  v. 
Price,  16  Johns.  293.  Robb  v.  Montgomery,  9d 
Johns.  15.  Parker  v  Parmde,  20  Johns.  ISO. 
S.  P.  Sprigg  V.  Albin,  6  J.  J.  Marsh.  161.  Pass- 
more  V.  Moore,  1  J.  J.  Marsh.  591. 

138.  The  plaintiff  covenanted  to  sell  a  house  to 
the  defendant  for  a  certain  sum,  the  defendant 
covenanting  to  pay  the  plaintiff  that  sum  on  the 
day  when  the  liouse  should  be  finished  and  the 
key  delivered  to  the  defendant,  with  a  satisfactory 


deed  aad  title  frM  fiom  til  incmnlwaiioet.  Held 
that  the  covenants  were  dependent,  and  that  the 
plaintiff  was  not  bound  to  make  an  unconditional 
tender  of  a  deed,  unless  the  defisndani  was  willing 
to  accept  it  and  pay  the  purchase  money,  fbw- 
land  V.  Leachf  11  Pick.  ISL. 

139.  Where,  by  the  agreement,  payments  are  te 
be  made  as  the  work  ptoeeeds,  but  the  whole  con- 
sideration is  not  te  be  paid  until  the  whole  work 
has  been  performed,  the  covenants  are  not  inde- 
pendent. Cunningham  ▼.  MorreU,  10  Johns.  203. 
but  see  Seers  v.  Fowler^  2  Johns.  272.  Btoens  v. 
Busk,  2  Johns.  387. 

140.  A  covenant  to  pay  money  at  a  fixed  time, 
on  condition  that  certain  services  to  be  rendered 
are  performed,  without  any  period  being  fixed  lor 
the  performance  of  them,  is  a  dependent  covenant, 
and  performance  of  the  services  must  be  averred 
and  proved  before  a  recovery  of  the  money  can  be 
had.     Taylor  v.  Rhea,  Minor,  414. 

141.  A  party  covenanted  to  pay  a  certain  sum 
of  money,  by«a  given  day,  *'  for  and  in  considen- 
tion  of  the  services  of  a  negro  man,"  the  services 
to  commence  at  a  future  day,  and  end  on  the  day 
fixed  for  the  payment.  Held  that  the  performance 
of  the  services  is  a  condition  precedent,  which 
must  be  averred  in  an  action  for  the  money 
Brtnon  v.  Lowens,  3  Dana,  473. 

142.  An  obligation  for  the  payment  of  money, 
on  which  a  condition  is  indorsed,  that  the  obligee 
shall  remove  all  incumbrances  from  certain  prop- 
erty, before  the  obligor,  shall  be  compelled  to  pay, 
is  a  dependent  covenant.  Hodges  y.  HeUmuoL,  1 
Dana,  54. 

143.  On  a  contract  for  the  delivery  of  stock,  tiw 
delivery  and  payment  of  the  money  are  dependent 
covenants.  Green  v.  Reynolds,  2  Johns.  209. 
Per  Kent,  J. 

144.  Where  one  agrees,  by  covenant,  to  pay  a 
certain  sum  of  money,  for  the  rent  of  land  for  one 
year,  the  covenant  is  dependent.  J%omfmm.  v. 
Gray,  2  Stew.  &  Port  60. 

145.  The  defendant  covenants  with  the  plaintiff 
to  pay  certain  money  to  a  third  person  on  «  certain 
day,  and  the  plaintiff  covenants  that,  on  the  de- 
fendant's so  paying,  he  would  discharge  a  bond 
and  mortgage :  the  payment  is  a  condition  prece- 
dent to  the  performance  on  the  part  of  the  plain- 
tiff.   Nordvrup  v.  J^brthrttp,  6  Cow.  296. 

IV.  Covenants  naming  with  the  Land. 

146.  The  subject  of  a  covenant  running  with 
land  is  confined  to  lands  and  tenements,  ex- 
cluding such  hereditaments  as  do  not  embrace 
lands  and  tenements.  Mitchell  v.  Warner,  5  Conn. 
497. 

147.  A  conveyance  of  a  privilege  of  drawing 
water  from  a  pond  is  not  a  conveyance  of  land ; 
consequently  a  covenant  respecting  the  privilege 
cannot  be  said  to  run  with  the  land,  and  cannot 
be  enforced  in  an  action  by  an  assiffnee  of  the 
grantee.  Wheeloek  v.  Thayer,  16  Pick.  68.  Mitch- 
ell V.  Warner,  5  Conn.  497. 

148.  If  a  lessor  assign  the  lease  itself,  without 
assigning  the  reversion^  the  assignee  acquires  no 
right  of^  action  against  the  lessee  upon  cove- 
nants running  with  the  land.  Men  v.  WooUy, 
I  Blackf  149. 

149.  A  covenant  running  with  the  land  cannot 
be  ti>ansferred  to  the  assignee  of  the  land,  unless 
the  assignor  has  a  capacity  to  convey  the  land  it> 
self  to  which  the  coveAant  is  incident.  Randsiph 
V.  Kinney,  3  Rand.  ^4.  See  Jfeshit  r.  Broton,  1 
Dev.  Eq.  Rep.  30. 

150.  A  covenant  to  run  with  the  l<nd,  and  hind 
the  assignee,  must  respect  the  thing  granted  « 
demised,  and  the  act  oovmanted  to  he  done  or 
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emitted,  must  oono«m  the  Undfl  or  estate  con- 
Tejed.    K€8bU  ik  Nt^bUy  C.  &  N.  324. 

151.  But  it  is  not  necessary  that  the  act  in  re- 
spect to  which  the  covenant  is  made  should  be 
done  on  the  premises  demised  ;  it  most,  however, 
be  tonehinff  or  concerning  the  thing  demised  as 
affecting  the  value  of  the  reversion  or  the  term, 
«r  influencing  the  rent  Korman  t.  WtiU.  17 
Wend.  136. 

158.  A  eovenant  in  a  lease  of  a  mill  site  on  a 
eertain  stream,  for  a  term  of  years,  that  the  lessor 
woald  not  let  or  establish  an  v  other  place  or  site 
•■  the  same  stream  to  be  used  for  sawing  mahog- 
any, was  held  to  be  a  covenant  running  with  the 
land.    J{onM.n  v.  WdU^  17  Wend.  136. 

153.  A  covenant  of  warranty  runs  with  the  land, 
and  the  assignee  of  the  covenantee  may  brinff  an 
action  for  the  breach  of  it  in  his  own  name  against 
ihe  original  or  any  subsequent  covenantor.  5uy- 
dam  V.  JoRM,  10  Wend.  180.  Wynum  v.  BaJOard^ 
12  Mass.  306.  Sprague  ▼.  Baker,  17  Mass.  586. 
Ih  Chaumont  v.  Farsyihe,  2  Pennsyl.  507.  Withy 
▼.  Mmmfordf  5  Cow.  137.  WilUams  v.  Wetherhee, 
lAili,m  £titf  V.  ICoT,  5  Ham.  156.  CUa-kv. 
Medmany  1  Blackf.  381.  MUdusU  v.  Warner^  5 
Conn.  49T.     WUliams  v.  Beeman,  2  Dev.  463. 

154.  And  it  is  not  necessary  that  the  assignee 
should  have  a  general  wammty  to  himself  from 
his  immediate  assignor,  in  order  to  maintain  this 
action  against  a  warrantor.  Ve  ClummarU  v.  For- 
«yU6, 2  Pennsyl.  507. 

155.  The  eovenant  for  quiet  enjoyment  runs 
with  the  land,  and  one  evicted  may  recover  upon 
•nch  covenant  in  the  deed  of  any  orior  Tenaor; 
and  this  whether  he  purchase  with  or  without 
warraatv.    MarkUmd  v.  Cnanpf  1  Dev.  &>  Bat.  94. 

156.  It  is  a  general  rule,  that  where  covenants 
i«nning  with  the  land  are  broken  after  the  land 
has  come  into  the  nossession  of  an  aasifnee,  the 
assignee  only  can  oring  an  action  on  Uie  cove- 
nants, to  reoover  damages :  Griffn  v.  Foirbrother, 
1  Fairf.  91 : 

157.  Unless  the  nature  of  the  assignment  to  him 
be  such  that  the  assignor  is  holden  to  indemnify 
the  assignee  against  such  breach  of  the  covenants. 
Biekford  v.  Pagey  2  Mass.  4lG0.  Katu  v.  Sangei'f 
14  Johns.  89. 

158.  An  assignee  under  a  sheriff's  sale  comes 
within  this  rule.  M'Crady  v.  Brisbane,  1  N.  dt 
M.  104.  So  does  an  assignee  under  a  mortgage. 
TitJU  ▼.  Ada^tUy  8  Pick.  547. 

159.  A  covenant  that  neither  the  grantor  nor 
his  heirs  shall  make  any  claim  to  the  land  con- 
veyed, though  not  technically  a  warranty,  runs 
with  the  land,  and  estops  the  grantor,  and  all 
claiming  under  him.  Fwrbanke  v.  WiUiamsan, 
7  Greenl.  96. 

160.  Covenants  of  warranty  and  to  convey,  con- 
tained in  a  lease  of  real  estate,  run  with  the  land, 
and  are  binding  upon  the  heirs  and  assignees  of 
the  lessor.     Van  Home  v.  Oam,  1  Paige,  455. 

161.  A  purchaser  of  land  with  an  unexpired 
lease  upon  it,  may  recover  damages  for  the  breach- 
of  the  covenants  contained  in  the  lease,  if  the 
breach  occurs  after  the  conveyance  to  him.  Shelby 
¥.  Hcarne,  6  Yerg.  512. 

16SL  A  covenant  by  a  tenant,  to  occupy  and 
leave  the  premises  in  tenantable  repair  at  the  ex- 
piration of  the  term,  runs  with  the  land.  Shelby 
y.  Heame,  6  Yerg.  512. 

163.  So  of  a  covenant  in  a  deed  of  conveyance, 
that  the  grantee  shall  maintain  the  partition  fence 
between  the  lands  conveyed  and  other  lands  of  the 
grantor.    KidUgg  v.  Robinson,  6  Verm.  276. 

164.  So«f  a  covenant  not  to  erect  a  building  in 
a  common  ot  public  square,  owned  by  the  grantor, 
in  ftont  q£  the  premises  conveyed.  Watertawn  y, 
Cowen,  4  Paige,  510. 
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165.  So  of  a  eoyenant  to  pay  rent;  and  he  who 
claims  by  indenture  from  the  lessee  is  bound  to 
piiy  rent  while  he  enjoys  the  land,  though  he  did 
not  execute  the  deed.  Hursi  v.  Rodney,  1  Wash. 
C.  C.  375.  See  also  Sandwitk  v.  De  Saver,  I 
Browne,  221. 

166.  So  of  covenants  to  repair.  Demarest  y, 
WiUard,  8  Cow.  200.  Mfrman  v.  Wells,  17  Wend. 
148.  Pollard  y.  Shaaffer,  1  Dall.  210.  And  to  re- 
build on  the  land,  and  to  effect  insilraiice,  and 
apply  the  proceeds,  in  case  of  a  loss  by  fii«,  to  the 
reparation  of  the  insured  property.  Thomas  v 
Von  Kavf,  6  Gill  Sl  Johns.  372. 

167.  jSttt  a  covenant  by  the  lessor  to  pay  the 
lessee,  without  mentioning  his  assigns,  for  build- 
ings not  in  existence,  but  to  be  erected  during  the 
term,  does  not  run  with  the  land.  Thompson  v. 
R^se,  8  Cow.  266. 

168.  A  lessor  covenants  to  pay  a  leasee  for  cer- 
tain improvements  to  be  made  bjr  the  latter,  &c., 
or  his  assigns,  on  the  premises ;  this  covenant  runs 
with  the  term,  which,  naving  passed  by  assignment 
before  tlie  covenant  was  broken,  extends  to  the 
assignee,  who  or  whose  executors,  though  the  im« 
provements  were  not  made  by  him,  might  maintain 
an  action  on  it.    LameUi  v.  jSnderson,  6  Cow.  302. 

169.  If  the  covenants  to  repair,  in  a  lease,  be 
broken  before  an  assignment  or  the  reversion,  it  is 
a  mere  chose  in  aotimi,  and  does  not  pass  by  the 
assignment,  as  an  incident  to  the  land.  Shelby  v. 
Beams,  6  Yerg.  512. 

170.  A  town  granted  certain  lan^  on  condition 
that  the  grantee  should  become  bound,  by  a  bond, 
to  maintain  a  portion  of  the  highway  passing  by 
anch  land,  but  did  not  reserve  a  right  of  entry  in 
case  the  highway  sluRdd  be  suffered  to  be  out  of 


repair ;  and  the  ffuptee  gave  a  bond  accordingly, 
by  which  he  bcMH  himself,  his  heirs,  executors, 
administrators,  alHssigns.  Held  that  the  obli^- 
tion  in  the  bond  was  not  a  covenant  running  with 
the  land)  bat  that  the  land  vested  absolutely  m  the 
grantee  upon  his  giving  the  bond.  Plymovth  v. 
Career,  16  Pick.  1&. 

171.  A,  being  the  owner  of  a  town  in  fee,  leased 
one  of  the  houses  therein  to  B,  for  a  term  of  years, 
and  covenanted  in  the  lease  that  B  should  have  the 
exclusive  privilege  of  vendiiig  merchandise  in  the 
town  during  the  term.  This  was  held  not  to  l»e  a 
covenant  running  with  the  land  of  the  covenantor ; 
and  a  lessee  or  yendee  of  other  premises  in  the 
town  is  not  prohibited  from  vending  merchandise 
there,  by  force  of  such  covenant,  though  he  had 
notice  of  it.     Taylor  v.  Otcen,  2  Blaekf.  301 . 

172.  A  granlkto^neand  his  heirs,  for  the  use  of 
a  mill,  yielding  and  paying  to  the  grantor,  and  the 
lawful  heirs  of  his  body,  Sie  prifilege  of  grinding 
grain  at  the  mill  toll  free,  raises  a  covenant  which 
runs  with  the  land,  and  after  the  grantor's  death, 
his  oldest  son  may  maintain  an  action  on  the  cove- 
nant against  the  assignee  of  the  eyantee  who  has 
notice  of  the  charge.  Dunbar  v.  Jampeju  2  Yeates, 
74.    See  9  Verm.  191.  KimpUm  v.  Walter. 

173.  A  covenant  of^  seisin  in  a  deed,  when  the 
covenantor  is  in  possession  claiming  title,  is  held, 
in  Ohio,  to  be  a  covenant  running  with  the  land. 
Backus  V.  M'Coy,  3  Ham.  218.    See  1  Pen.  409. 

174.  But  where  the  covenantor  is  disseized  at  the 
time  of  making  the  deed,  the  covenant  of  seisin  is 
broken  as  soon  as  made,  an^,  being  a  chose  in 
action,  does  not  pass  with  the  land  to  the  assignee. 
Biekfard  y.  Page,  2  Mass.  455.  Backus  v.  J^Coy, 
3  Ham.  218.  .fiartf ton  v. /7oMs,  2  Mass.  439.  Wy- 
man  v.  BaOnrd,  12  Mass.  305.  Williams  v.  TTetAer- 
bee,  1  Aik.  233.  Chapntan  v.  Holmes,  5  Halst.  20. 
Sprague  v.  Baker,  17  Mass.  588.  MitcktU  v.  War- 
ner,  5  Conn.  497.  Mitchell  v.  Hazen,  4  Conn.  497. 
Stewari  v.  Drake,  4  Halst.  139.  Bartholomew  v.  Can- 
dec,  14  Pick.  171.    Wheelock  v.  Thayer,  16  Pick.  68 


082 


COVENANT. 


Ha/tkmr  ▼.  StBrer^  8  Greenl.  2S28.  Fmee  v.  JbAiwon, 
4  Verm.  255.  Hamilton  v.  fPiZwM,  4  Johns.  72. 
Hiehardson  v.  Diwt,  5  Verm.  21 .  Nor  to  the  heir  or 
devisee.    HmnUlUm  ▼.  Wilson,  4  Johns.  72. 

175.  So  of  a  coyenant  that  the  grantor  has  good 
right  to- sell  and  convey,  when  he  has  no  such 
right.  Chapman  v.  Holmes,  5  Halst.  20.  Marston  v. 
Hobbs,  2  Mass.  443,    BUIcford  7.  Page,  2  Mass.  455. 

176.  The  rule  is  the  same  as  to  covenants  against 
incumbranaesy  where  incumbrances  exist  at  the 
time  of  the  sale.  Ckapman  ▼.  Holmes,  5  Halst. 
20.  Mitchell  v.  Warner,  5  Conn.  497.  Gilbert  v. 
Bulkley,  5  Conn.  262.  Dauis  v.  Lyman,  6  Conn. 
249.  &ewart  v.  Drake,  4  Halst.  139.  But  see 
Sprugue  V.  Baker,  17  Mass.  586.  Garrison  v. 
&in(^0r<2,  7Halst261.  Stinsony.  Sumner,  9  Maas, 
143. 

177.  Tet  where  the  covenant  against  incum- 
brances has  been  broken  before  a  conveyance  by 
the  grantee,  but  the  incumbrance  has  not  been 
removed,  the  covenant  will  pass  io  his  assignee, 
•0  as  to  entitle  him  to  an  action  for  any  damages 
he  may  sustain  after  the  assignment ;  because  the 
breach  continues,  and  the  ground  of  damages  has 
been  enlarged  since  that  time.  Sprague  v.  Baker, 
17  Mass.  sSe. 

178.  The  husband  warranted  aj?ainst  all  in- 
oambrances,  &c.,  and  his  widow,  after  his  death, 
claimed  and  obtained  her  dower.  Held  thai  an 
action  for  breach  of  this  covenant  lay  in  favor  of 
the  assignee  of  the  grantee  against  the  executor 
of  the  grantor^  EastaJbrook  v.  Hapgood,  10  Mass. 
313.    See  also  Siinson  v.  Sumner,  9  Mass.  143. 

179.  Where  a  covenant  running  with  the  land 
is  divisible  in  its  nature-,  if  tiie  entire  interest  in 
different  parcels  of  the  land  passes  by  assignment 
to  separate  individuals,  the  cov^ant  will  attach 
upon  each  parcel  pro  tanto.  mmor  v.  Miller,  2 
Paige,  68.  ^^ 

180.  An  assignee  of  an  undivided  moiety  of 
leasehold  premises  can  maintain  an  action  in  his 
own  name  upon  a  covenant  of  warranty  contained 
in  the  origmal  lease.  Vast  Home  y.  Grain,  1 
Paise,  455. 

181.  Qumre  whether  he  could  maintain  an  action 
on  a  covenant  to  convey  without  joining  the  as- 
signees of  the  other  moiety  ?  ib. 

182.  An  assignee  of  a  covenant  running  with 
the  land  is  not  %Sected  by  any  equities  existing 
between  the  original  parties;  thus  where  premises 
were  conveyed  subject  to  a  mortgage,  and  it  was 
agreed,  at  the  time  of  the  conveyance,  thai  the 
grantee  should  assome  the  payment  of  the  mort- 
gage, and  pay  to  the  grantor,  onl^  the  amount 
thereof  and  the  sum  agreed  on  as  the  consideration 
of  the  conveyance,  and  that  the  covenants  of  war- 
ranty and  Ibr  qniet  enjoyment  should  not  be  con- 
sidered to  extend  to  the  mortgage,  it  was  held 
that  such  agreement  could  not  be  set  up  in  bar  of 
an  action  brought  by  the  assignee  of  the  cove- 
nantee who  was  evicted  under  the  mortgage. 
Suydam  v.  Jones,  10  Wend.  180. 

183.  Constructive  notice  of  the  existence  of  an 
incumbrance,  derived  from  the  registry  of  a  mort- 
gage, does  not  affect  the  right  of  the  assignee  to 
recover;  and  it  seems  that  actual  notice  would 
not  vary  the  case.  Suydam  v.  Jones,  10  Wend. 
180. 

184.  Whether  a  covenant  is  to  be  considered  as 
running  with  the  land,  or  merely  a  personal  or 
collateral  covenant,  is  not  affected  by  the  statute 
of  New  York  giving  to  the  assignee  of  a  lease  the 
same  remedy  which  the  lessee  might  have  had 
against  the  lessor.  J^forman  v.  WMs,  17  Wend. 
136. 

185.  Where  one  sues  for  a  breach  of  covenants 
running  with  the  land,  he  must  prove  a  legal  as- 
signment to  himself,  by   the  covenantee  or  his 


Iassi^ee,  by  deed  of  warranty,  haviog  all  tha 
requisites  of  a  deed  of  conveyance,  and  on  failing 
to  prove  such  assignment  or  conveyance,  all  other 
evidence  is  irrelevant,  and  must  be  rejected. 
Beardsleu  v.  Knight,  4  verm.  471. 

186.  He  cannot,  by  merely  entering  into  yoBsce- 
sion  of  land,  and  claiming  it  as  his  own,  avail  him- 
self of  the  covenant,  in  a  deed  of  conveyance  of 
the  premises  previously  executed  by  toe  cove- 
nantor to  an  intervenient  possessor,  ib. 


V.  CoT^enants  in  Restraint  of  Trade. 
See  AGREEVBirT,  V.  (b.) 

187.  A  covenant  in  restraint  of  trade  generally 
throughout  the  state  is  void.  JCobles  v.  Bates^ 
7  Cow.  307. 

188.  It  is  otherwise  in  respect  to  a  covenant  nol 
to  tn^de,  in  a  particular  place,  and  for  a  particular 
time.  J^obles  v.  Bates,  7  Cow.  907.  See  Fssrce  v. 
Fuller,  8  Mass.  223.  Perkins  v.  Lyman,  9  Mass. 
522.  Steams  v.  BarreU,  1  Pick.  443.  Pieree  v. 
Woodward,  6  Pick.  206.  Pyke  v.  Thomas^  4  Bibb, 
486.    Palmer  v.  Stebbins,  3  Pick.  188. 

189.  A  person  may  restrain  himself,  by  his 
agreement,  for  a  good  consideration,  not  Id  ran  a 
stage  on  a  particular  road.  Pierce  v.  Ftdler,  6 
Mass.  223. 

190.  Or  from  engaging  in  a  newly  discovered 
trade,  on  a  particular  coast.  Perkins  v.  Lyman^ 
9  Mass.  522. 

191.  If  there  be  mutual  covenants  that  each 
party  shall  refrain  from  pursuing  the  bttsineBS  ia 
particular  places,  one  covenant  is  a  good  consider- 
ation for  the  other.  Steams  v.  Barrett,  1  Pick. 
443. 


VI.  Covenants  defeated  or  discharged. 
See  Bond,  VI.  VIII. 

190.  An  act  of  the  legislatnie,  compelling.a  per- 
son to  do  an  act  whicn  he  Jias  covenanted  not 
to  do,  repeals  the  covenant.  Brick 
Church  V.  JVsto  York,  5  Cow.  538. 

193.  But  the  covenant  is  not  repealed  in  a 
where  one  covenants  to  do  a  thing  unlawful  at  the 
time,  but  made  lawful  aflerwards  by  statute,  ik. 

194.  A  corporation  having  granted  lands  for  the 
purpose  of  interment,  and  having  covenanted  that 
they  should  be  quietly  enjoyed  for  that  purpose,  is 
not  estopped  afterwards  to  pass  a  by-law,  which 
repeals  the  covenant.  Coates  V.  JVino  York,  7 
Cow.  585.  Presbyterian  Church  v.  Jfeto  York^ 
5  Cow.  538. 

195.  Where  land  is  conveyed  with  covenants 
of  warranty,  and  the  grantee  reconveys  the  estate, 
with  a  special  warranty  aj^nst  all  persons  claim 
ing  under  him,  such  special  warranty  will  operate 
so  as  to  defeat  the  first  wanttity.  &pens  v.  Wim 
ship,  1  Pick.  318.  323.  See  KeOogw  v.  Woed^ 
4  Paige,  578.     Crouch  v.  EveUth,  15  Mass.  307. 

196.  If  a  lease  contain  a  covenant  not  to  aaagn 
without  the  consent  of  the  lessor,  and  the  lesMe 
assign,  without  his  consent,  the  acceptance  of  aa 
assignment  of  the  lease  by  the  lessor  from  the  as- 
signee of  the  lessee,  will  not  defeat  the  lessor's 
right  of  action  for  a  breach  of  the  covenant  not  to 
assign.     Hazlehurst  v.  Kendrick,  6  S.  &  R.  446. 

197.  Where  there  was  an  agreement,  indorsed 
on  a  covenant  for  the  payment  of  money,  that  the 
obligee  should  remove  all  liens,  &c.,  from  certain 
property,  before  the  obligor  should  be  forced  to 
pay,  an  existing  state  of  mcts.  from  wbieh  a  Uen 
might  thereafler  arise,  (or  might  not,)  was  held  in 
sufficient  to  defeat  the  action  on  the  covenant 
Hodges  V.  Holeman,  1  Dana,  50. 
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196.  Tbft  p»BdeiMgr  of  a  ioU  by  which  a  balance, 
mad  lien  to  aeeure  it,  are  claimed ,  does  not  consti- 
|ute  an  incumbrance,  within  the  meaning  of  such 
indorsement,  ib. 

199,  Where  the  obli|raUon  is  for  payment  on  a 
4ay  certain,  and  an  indorsement  stipulates  that  all 
incumbrances,  liens,  d&c.,  shall  be  removed  before 
the  obligor  shall  be  compelled  to  pay,  the  right  to 
demand  payment  is  postponed,  not  wholly  lost,  by 
a  failure  to  remove  Uie  uena  by  the  day.  Hodges 
V.  Holenutfif  1  Dana,  52. 

200.  A  fkilure,  under  such  indorsement,  to  re- 
move the  lien  of  a  partner  on  the  partnership  ac- 
counts, the  removal  being  a  condition  precedent, 
may  be  pleaded  and  relied  on  at  law.  ib, 

fiil.  A  covenant  to  pay  for  land  conveyed,  in  a 
certain  time  after  the  vendee  is  satisfied  that  the 
title  is  undisputed,  cannot  be  avoided  by  a  mere 
allegation  ot  dissatisfaction,  without  showing  a 
Jawlul  incumbrance,  or  paramount  claim  agamsC 
Ibe  title.  The  reasonaoleness  of  the  dissatis- 
foction  must  be  determined  by  the  law.  FoUiard 
V.  iVallaee,  2  Johns.  395. 

202.  An  action  for  a  breach  of  covenant  is 
barred  by  a  note  accepted  in  satisfaction  of  the 
bveach.    Moody  r.  IxaviUf  2  N.  Hamp.  171. 

2D3.  Covenants  for  the  sale  of  land  may  be  dis- 
charged by  parol  contract,  UPOA  good  considera- 
tion. Reed  y.  M*Grtw^  5  Ham.  381.  See  also 
Marks  V.  Robhutan^  I  Bailey,  89.  Barnard  v.  Dar- 
iM,  11  Wend.  30. 

204.  In  Harper  ▼.  Hampton,  1  Har.  &  J.  622, 
675,  it  is  held  that  a  covenant  can  be  dissolved 
only  by  something  of  equal  solemnity.  See  also 
KmM  v.  Talbotf  1  Maish.  321. 

205.  Covenants  may  be  discharged  by  release ; 
but  whore  a  covenant  runs  with  the  land,  a  re- 
lease by  the  grantee  or  bis  assignee  does  not  dis- 
fsharge  the  covenant,  as  to  subsequent  assignees 
of  the  same  land.    Abby  v.  Qoodrick^  3  Day,  433. 

206.  Where  covenants  are  personal,  ana  do  not 
rttn  with  the  land,  a  discharge  of  a  breach  of  such 
covenant  by  the  assignee  of  the  grantee  is  inopera- 
tive.*  DaiDU  y.  Lyman f  6  Conn.  249. 

207.  A  general  discharge  of  all  demands,  nam- 
ing a  great  yaiietv,  and  executed  after  the  time  in 
liSieh  ah  award  snould  be  performed,  ib,  prima  fa- 
me, a  discharge  of  the  covenants  to  peiiorm  such 
awacd.    Briageman  t.  Eaton,  3  Verm.  166. 

Vn.  Performanee  of  Covemmts. 

208.  In  covenant,  length  of  time  is  presumptive 
evidence  of  performance  to  be  left  to  the  juxy. 
PkiUips  v.  Morwison,  3  Bibb,  106. 

209.  A  covenant  to  pay  in  various  articles  of 
produce  is  not  performed  by  payment  all  in  one 
article  mentioned.     Guthrie  v.  Wiekliffe,  3  Bibb, 

61. 

210.  An  adult,  who  owns  land  iointly  with  an 
Infant,  sells  it,  and  covenants  to  deliver  the  deed 
of  both  on  the  payment  of  the  purchafe  money. 
Payment  is  enforced,  and  a  deed  signed  by  both 
made  and  tendered  before  the  infant  attains  to 
majority.  Held  sufficient  performance.  Beck- 
Vfith  v.  Mamjman,  2  Dana,  371 . 

211.  Upon  a  covenant  by  tbi^e  to  make  a  deed 
of  warranty,  a  deed  of  warranty  by  one,  and  a  re- 
lease by  the  other  two,  is  not  a  performance  of  the 
covenant    Lavorence  v.  Parker,  1  Mass.  191. 

212.  A  covenant  to  do  that  which  requires  skill 
and  judgnient  cannot  be  performed  by  an  agent ; 
and  a  parol  agreement  that  it  may  be  so  done  does 
not  afiect  the  original  covenant  PomI  v.  Edwards, 

1  Mis.  30. 

213.  A  covenanted  to  convey  a  tract  of  land  to 
B  '*  by  a  good  warranty  deed  in  Ibe  simple."  A 
had  only  a  life  estate  at  the  time ;  and  be  aftei* 


wasds  oooyeyed  by  dosd,  with  general  wananty. 
all  his  interest  m  said  tract  to  his  son ;  and  his'son 
and  other  children,  in  whom  the  fee  was  vested, 
conveyed  to  B.  Held  that,  on  tender  to  B  of  such 
title,  A  was  entitled  to  recover  the  purchase 
money  of  B.  De  Chaumont  v.  Forsythe,  2  Penn- 
syl.  507.    See  Long  v.  Colston,  Gilmer,  98. 

214.  Where  one  agreed  to  ''sell  and  convey*'  a 
lot  of  land  for  an  agreed  piice,  to  be  paid  at  a  time  « 
subsequent  to  the  giving  of  the  deed,  it  was  held 
that  a  tender  of  a  deed  of  warranty,  while  the  land 
was  under  the  incumbrance  of  a  mortgage,  was 
not  a  fulfilment  of  the  covenant.  Sibley  v.  Spring, 
3Fairf.460. 

215.  If  there  be  a  contract  for  the  sale  of  lands, 
and  the  bargainor  agree  to  *'make  a  warranty 
deed,  free  and  clear  of  all  incumbrances,"  this 
a^epnent  is  not  satisfied  by  the  making  of  a  deed 
with  covenants  of  general  warranty  and  freedom 
from  incumbrances,  unless  tiie  grantor  had  the  ab- 
solute, entire,  and  unincumbered  estate  in  the  land 
at  the  time  of  the  conveyance.  Porter  v.  J^oyes^ 
2  Greenl.  22. 

216.  And  if  the  bargainee  consent  to  aece»t  a 
deed,  not  knowing  that  the  land  is  incujnbered,  he 
is  not  bound  by  such  consent,  but  may  afterwards 
refuse,  on  discovering  the  incumbrance,  ib. 

217.  In  covenant  to  pay  a  certain  sum  **m 
money  or  negroes,"  a  tender  of  one  negro,  though 
of  value  eqou  to  the  amount  to  be  paid,  is  not  su& 
ficient.    Johnson  v.  Butler,  4  Bibb,  97. 

Time, 

218.  A  covenant  to  do  an  act  before  a  day  is 
not  performed  by  doing  the  act  on  the  day.  HounS' 
ford  V.  Fi^er,  Wright,  580. 

219.  A  covenant  to  pay  tnoney,  without  specify- 
ing the  time,  is  to  pay  instanter ;  and  a  defeasance 
giving  longer  credit  must  be  of  equal  solemnity,  or 
it  is  inoperative.    Kendel  v.  Talboty  1  Marsh.  ^SH. 

.  220.  Where  a  covenant  limits  no  time  for  its 
performance,  the  time  is  exclusively  a  matter  of 
law  arising  from  the  construction  of  the  contract 
Brackmrtiige  v.  Lee,  3  Marsh.  448. 

221.  In  all  covenants  where  the  thing  to  be 
done  is  transitory,  and  no  time  is  fixed  for  perform- 
ance, the  covenantor  is  bound,  without  requett,  to 
immediate  peribrmance.  AUter,  where  the  thing 
to  be  done  is  local^  except  where  the  concurrence 
of  the  covenantee  is  not  necessary;  in  such  case, 
immediate  performance  is  required.  Brackenridge 
V.  Lee^  3  Bibb,  330. 

228.  Where  one  covenants  to  do  a  sjpeeific  thing, 
and  no  time  is  fixed  within  which  it  w  to  be  done, 
the  utmost  time  which  can  be  allowed  for  the  per- 
formance is  during  thft  life  of  the  covenantor. 
Moore  v.  Moore,  Coxe,  363. 

223.  But  an  averment  that  the  defendant  was 
ready,  at  the  day  sti|nilated,  to  perferm  his  cove- 
nant, is  not  supported  by  proof  tnat  he  was  ready 
at  a  day  subsequent,  substituted  by  parol  agree- 
ment for  the  time  originally  stipubkteo.  Marks  v. 
BoHnson,  1  Bailey,  89. 

224.  In  covenant  on  an  agreement  to  pay  money 
on  a  particular  day,  proof  Uiat  an  agreement  was 
made  brfore  the  day  of  payment  to  receive  the 
money  in  bank  bills,  and  that  the  bank  bills  were 
tendered  on  the  day  and  refused,  is  competent 
evidence  to  support  a  tender  on  the  day.  fVarren 
V.  Mains,  7  Johns.  476. 

225.  If  the  writ  be  in  covenant,  and  the  decla- 
ration in  debt,  to  which  the  defendant  pleads  cov- 
enants performed,  the  writ  (though  not  made  part 
of  the  record  by  oyer)  may  be  resorted  to  at  the 
trial  to  show  the  true  date  of  the  institution  of  the 
suit ;  and  the  court  may  instruct  the  jury  that  a 
deed  executed  after  the  date  of  the  writ,  though 
before  the  filing  of  the  declaration,  is  no  perform 
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aoM  oi  the  emiditioii  of  tb« 
FmU  t.  apatu,  6  Munf.  3M. 

296.  On  a  covenant  to  delirer  propertr,  vhen  Hb 
place  is  fixed,  the  retidence  of  the  oUifor  ia  the 
Dlace.     WUmmUk  ▼.  PatUm,  2  Bibh,  280.      See 


Wright,  368. 

W.  A  covenant  to  assign  lands  on  a  oertain 
daj,  withont  any  place  appointed,  is  a  transitory 
act,  and  to  be  performed  to  the  obligee,  and  not 
at  the  obligor's  residence.  9ViekUfi  v.  Bandlev, 
2  Bibb,  247.  See  also  Goodwim  t.  Holhrook.A 
Wend.  377. 

Exeuse, 

228.  If  the  covenantee  hinder  the  performance 
of  a  covenant,  the  covenantor  is  excused  for  non- 
performance. SkAw  V.  Hurd,  3  Bibb,  372.  JHkr- 
shM  V.  Craig,  1  Bibb,  379.  See  Burden,  v.  Bardmi, 
5  Mass.  67. 

229.  A  covenanted  to  baild  a  house  of  a  certain 
description  for  a  certain  price,  and  B  covenanted 
to  pay  the  price  when  the  work  should  be  done. 
After  A  baa  performed  part  under  the  covenant, 
B  refused  to  let  him  proceed  further.  Held  that 
A  might  sue  on  the  covenant  of  B,  (alleging  the 
prevention,)  and  recover  as  if  he  had  performed ; 
but  that  he  could  not  sue  in  assumpsit  ror  what  he 
had  done.  CUndennen  v.  PauUd,  3  Mis.  230. 
See  also  Crunut  v.  Mead,  3  Mis.  233.   See  Pes*.  537. 

230.  A  refusal  by  the  covenantee,  after  the 
stipulated  time  of  performance  has  elapsed,  to  per- 
mit  the  covenantor  to  commence  his  work,  is  no 
excuse  for  non-performance.  Skaw  v.  Hurd.  3 
Bibb,  372.  ^ 

231.  Where  A  sold  to  B  a  tract  of  land,  with  a 
cabin  thereon,  and  covenanted  to  deliver  posses- 
sion of  the  property  in  the  same  situation  in  which 
it  then  was,  it  was  held  that  B  should  recover,  on 
the  covenant,  the  value  of  the  cabin ;  the  same 
having  been  burned  before  A  delivered  possession. 
Combs  V.  Fisher,  3  Bibb,  61. 

232.  Where  the  whole  consideration  for  any 
stipulation  fails,  or  where  anv  stipulation  becomes 
incapable  of  being  substantially  performed,  in  the 
manner  intended  by  the  parties,  by  the  voluntary 
act  of  either  of  them,  the  other  party  is  not  bound 
to  proceed,  but  is  at  liberty  to  decline  a  perform- 
ance thereof  on  his  part.  Kleme  v.  Catara,  2  Gal- 
lis.  74. 

233.  Where  there  is  a  covenant  to  perform  a 
thing  on  a  oertain  day,  if  performance  of  another 
thing,  or  performance  at  another  time,  be  accepted 
in  lieu  thereof,  it  is  an  answer  to  an  action  for  the 
non-performance  of  the  thing  stipulated.  Pifrter 
V.  Steteari,  2  Aik.  427.  Per  Prentiss,  J.  Warren 
V.  Mains,  7  Johns.  476.    See  Afprevtick,  47. 

234.  Where  one  incurs  an  obligation  by  his  own 
act,  he  will  be  bound  to  the  extent  of  his  engage- 
ment, and  will  not  be  excused  for  its  Don.perfona. 
ance  by  accident  from  ineviUble  necessity;  CUm- 
ctf  Y.OvermoM,  I  Dev.  ik  Bat.  402. 

235.  A  party  who  covenants,  on  sufficient  coa^ 
sideration,  to  perform  acts  not  on  their  face  impos- 
sible, illegal^  or  immoral,  and  not  shown  to  have 
become  so,  will  be  held  to  performance,  notwith- 
standing the  difficulty  attending  those  acts,  or  the 
hardship  of  the  particular  case.  SHane  v.  bemtis 
3  Porter,  231.  ' 

VIII.   Breach  ef  Covenants, 
(a.)  Generally, 

236.  A  covenant  to  eonvev  property,  or  to  4o 
any  other  act,  is  broken  by  the  covenantor,  if,  be- 
fore the  time  for  performance,  he  destroys  the 
property  to  be  conveyed,  or  puts  it  out  of  his 
|>ower  to  do  the  act  which  is  the  subject  of  the 
covenant.  Hovjdns  f.  Young,  11  Mass.  306.  See 
also  16  Mass.  161. 
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237.  Where  A  eoveaaalB  topay  •  .    ^ 

for  a  slave,  or  return  her  oaor  helnre  n  gives 

and  the  slave  dies  before  that  time,  he  m  liable  am 
his  covenant,  if  it  be  found  thai  her  death 
caused  by  his  cruel  and    nnnaUiral    trri 
Mawn  V.  iVakme,  1  Mis.  709. 

238.  A  oorenant  for  the  forthconuBg  of 
to  be  levied  on  a  the  awt  of  A,  '    '     ' 
causing  them  to  be  levied  on  in  the  i 
the  suit  of  the  covenantor.     WkUemmn  w. 
1  Harring.  144. 

239.  A  coveaaat  in  a  lease  that  the 

not  carry  off  any  hay  from  the  form  leased  is  not 
broken  by  a  sale  and  removal  of  the  bay,  on  a  civil 
process,  by  the  creditors  of  the  lessee,  withonl  1m 
consent  Smith  v.  Pmtnmn,  3  Piek.  221.  See  El- 
lis V.  Welch,  6  Mass.  846. 

240.  Where  a  minister  covenants,  on  being 
ealled  to  a  certain  church,  that  he  would  be  the 
minister  of  such  church  acoording  to  ita  then 
establishment,  and  would  not  vary  or  go  off  fro«i 
said  establishment  without  the  consent  of  m  major 
part  of  the  society,  it  is  no  breach  of  this  cove- 
nant, on  his  part,  that  the  church,  at  a  meetiiig,  at 
which  he  was  moderator,  nassnd  eertain  vole*,  aad 
declared  certain  claims  of  Che  ooasoeiated  ehnn^ies, 
with  which  that  church  was  connected,  to  be  un* 
scrintoral.    Somtk  Fagmu  v.  Bednntkj  Kirby,  91. 

241.  Where  a  covenant  is  to  indemnify  against 
a  debt  or  duty  already  incuned,  i|  is  not  broken 
without  suit  brought  against  the  covenantee. 
But  where  the  debt  or  duty  may  accrue  in  fvtnre, 
a  liability  to  suit  is  a  breach  of  the  covenant. 
Leeois  v.  Crockett,  3  Bibb,  197. 

242.  A  covenant  by  omm  party  holdbsg  a  bond 
and  a  mortgage  against  another  that,  for  a  certain 
time,  he  wul  not  seek,  have,  or  receive  any  other 
indemnification  or  satisftetion  than  what  nay  he 
derived  from  the  mortgaged  premises,  is  broken 
by  a  suit  on  the  bond  commenood  within  the  lio^ 
ited  time.    Hustons  v.  WtnanM,6  Wend.  163. 

243.  A  covenant,  on  the  sale  of  a  slave,  thnt  the 
vendor  would  warrant  and  defend  the  sale  of  the 
slave  to  the  vendee  a^inst  all  persons  kwfaUy 
claiming  any  estate,  right,  or  title  to  the  slave, 
&c.,  is  broken,  if  the  persan  so  sold  as  a  ^ave  was 
in  fact  free  at  the  time  of  the  sak.  (t^arkmhoae 
V.  Ldmsing,  6  Johns.  49. 

244.  The  taking  of  cattle,  by  one  of  several  par* 
ties  to  a  submission,  after  they  were  awarded  lo 
another,  or  making  encroachments  on  oertain  land 
awarded  to  that  olher,  would  furnish  ground  of 
action,  but  not  on  the  covenants  to  perform  the 
award.    Br^eman  v.  EaUm,  3  Venn.  166. 

245.  Where,  in  an  ai^reement  for  land,  the  oove* 
nant  for  payment  was  mdependent  of  the  eovenant 
for  a  deed^  it  was  held  (in  an  action  to  reeover  back 
money  paid  fbr  the  land  under  the  agreement) 
no  breach  that  the  party  agreeing  to  give  the  deed 
had  never  any  title  to  the  land.  Orsen  r.  Great, 
9  Cow.  4ft.  *  ^ 

246.  A  neglect  by  aa  officer  to  return  an  exe« 
eutaon,  under  which  he  has  sold  an  equity  of  re- 
demption, constitutes  a  breach  of  his  covenant  in 
the  deed  of  sale,  that  he  has  obeyed  all  the  ie^pi»- 
sitions  of  the  law  in. the  proceeding.  Wade  v. 
Merwin,  11  Pick.  200. 

247.  Where  the  party  bound  has  the  same 
means  of  ascertaining  the  event  on  whioh  Us  doty 
arises,  as  the  party  to  whom  be  is  bound,  notice 
and  request  are  not  necessary.  Kom  v.  PoweU^  2 
Marsh.  253.  Peek  v.  JITArWrfry,  2  MarA.  368. 
Mtddrow  V.  M'OeUsnd,  1  LiU.  5. 

248.  A  covenantee  may  reeover,  upon'  owees- 
sive  breaches  of  the  contract  from  time  to  time,  u 
they  occur.    Adams  v.  £sfac,  1  Bibb,  169. 

249.  Though  the  same  covenant  may  c^mtaim 
various  stipulations,  in  their  nature  distinct,  thflj 
are  various  ooveMnta ;  andtANough  theie  he  hsl  eaa 
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gUyuhHwi,  WHU  hnk&n  at  Afferent  times,  dif- 
ferent actaoDs  may  be  sustained  for  each  breach. 
Bnektmndge  v.  liee,  3  Marah.  449.  See  also  Dtmis 
▼.  SAurrtMtm,  1  Manh.  515. 

(b.)  Of  Seixin  and  Right  to  convey. 

950.  The  covenanta  in  a  deed  of  land  that' the 
mntor  is  the  Uwfvl  owner,  that  he  is  seiied  in 
fee,  and  has  good  right  to  sell,  are  synonymous, 
and  amount  only  to  a  stipulatUm  that  the  grantor 
has  such  an  actual  or  constractiTe  seisin  that  the 
land  will  pass  by  his  deed.  WiUofd  v.  TwUe/M, 
1  H.  Hump.  177.    Msrstm  ▼.  OtlAs,  2  Mass.  437. 

951.  To  constitute  a  breach  of  the  covenant  of 
eetain,  and  of  good  right  to  convey,  an  eviction  ia 
n«t  necessary.  MUehM  t.  Haxeny  4  Conn.  495. 
FoUard  v.  Dwigkt,  4  Cranch,  430.  /VMg2e  v. 
muem]  1  Bay,^56.  Maekew  v.  CoUms,  2Ti^  4b 
M.  186.    Lot  T.  Tkamas,  1  Pen.  407. 

S£2.  The  covanantof  seisin  and  right  to  convey,  in 
mdeed  of  conveyanee,  is  not  broken,  if  the  grantee 
were  aeiied  by  virtoe  of  a  deed,  which  is  voidable 
by  his  grantor,  but  which  is  not  void.  Ifiitt  v. 
MaaaoeUtb  Pick.217.    Wkeatomv.  £0«C,5Terg.4l. 

d53.  A  seizin  in  ftot  is  suflScient,  though  ob- 
tained tortionsly.    Marttm  v.  Hobit,  2  Mass.  439. 


fWmMy  V.  midmf^A  Mass.  441.    BMree  f.Jaek^ 

,  4  Ml 


ass.  406.  Gi^hi  v.  Fairkratker,  1  Fairf. 
95.  WUtard  v.  Tmtekdl,  1  N.  Hamp.  177.  Thu 
position,  however,  is  questioned  in  tUekardten  v. 
IWr,  5  Verm.  SI,  and  in  Lockwood  v.  Sturdnant, 

6  Conn.  885. 

854.  A  oovenant  in  a  deed  that  the  grantee 
^  shall  hold  the  premises,  so  that  neither  the 
l^rantor,  his  heirs  or  assigns,  or  any  person  velaim- 
ing  under  him  or  them,  or  under  Ilew  HaaMliiie, 
sIm  ever  have  any  rigfafl|  dee.,  but  shall  by  tlua 
deed  lie  forever  barred/*  4bo.,  is  not  preoisely 
a  covenant  of  seinn,  or  of  warranty.  Within  cer- 
tain iimtta,  this  oovenant  is  an  engagement  ag^net 
every  exbting  title,  4kc.,  paramenot  and  adverse 
to  tlie  title  supposed  to  have  been  eonveved  by  the 
grantor,  though  the  same  may  not  have  oeen  pros- 
ecuted to  the  actual  disturbanoe  of  the  grantee. 
EvertB  V.  Brown^  1  Chip.  99. 

855.  A  dormant  title,  not  put  in  ezeroiae,  is  not 
a  breach  of  this  covenant.  t6. 

S&6.  An  eviction  is  not  neeeasaiy  to  constitute 
n  breach  of  4llls  covenant.  But  if  a  painon  be  in 
possession,  holding  under  New  Hampshire,  ad- 
verse to  the  grantee's  tide,  it  is  a  breacn.  ib, 

857.  It  is  Gsid,  in  Vermont,  that  a  covenant  in 
a  deed  of  Jand,  that  the  grantor  *'  is  well  seized  ia 
fee  simple,  and  has  good  right  to  bargain  and  sell 
the  premises,*'  imports  a  oovenant  of  title.  (kuUn  v. 
ll«rl6iut,3Verm.407.  Fisree  v.  Joftiison,  4  Verm. 
858k  8e  of  a  covenant  that  he '<  is  soiled  of  an  in- 
defeasibleeatotein  fee  simple."  GmfiddY,  WUUama^ 
8  Verm.  327.    See  Mk^  v.  JHim,  14  Johns.  248. 

898.  A  oovenant  that  the  |[rantor  has  an  inde- 
feasible estate  in  fee  simple,  is  not  supported  by 
an  estale-for  Hie  in  the  grantor,  aa  tenant  by  the 
curtesy,  with  aotual  poasession.  Lochoood  v. 
Sbndmwa,  6  Conn.  373. 

859.  An  action  may  be  anttained  on  the  cove- 
nant of  seJ2m  in  a  deed,  whew-  one  convevs,  with 
eovenants  of  seisin  and  warrali^,  land  which  he 
had  In  possession,  bnt  to  which  he  elaimed  no 
title,     mmtw  V.  H0ttk,  3  Fairf.  389. 

800.  A  oovenant  of  seizin  in  a  deed  of  convey- 
ance by  a  mortgagee  in  possession  before  foreolo- 
aure,  is  not  br&en  by  the  mere  existence  of  the 
mortgage.  SUtmard  v.  Sldridge^  16  Johna.  854. 
atdgiMt  V.  HeOeiiAadk,  7  Johna.  376. 

861 .  Neither  ia  an  outstanding  judgment  against 
the  covenantor  a  breach  of  the  oovenant  of  seisin. 

7  Johna.  376. 

862.  The  fact  that  the  land  conveyed  contains 
ef  aoraatlMa  it  ii  Mid  to  contain,  in 


the  deed,  ia  not  a  breach  of  the  covenant  of  seizin 
Mann  v.  Ftainon^  2  Johns.  37. 

263.  But  it  is  a  breach  of  tlie  covenant  of  seizin, 
if  other  persons  are  seised  in  fee  of  one  andivided 
part  of  the  premises,  the  whole  of  which  the  cov- 
enantor has  undertaken  to  convey.  Sedgwick  v. 
HolUnback,  7  Johns.  376. 

264.  The  covenant  of  seisin  is  broken  if  the 
vendor  has  no  rij^bt  to  sell  all  the  land  within  the 
boundaries  of  his  deed.  Wilmn  v.  Forbes,  2 
Dev.  30. 

265.  Where  the  covenantor,  by  mistake,  in- 
cluded in  his  deed  a  parcel  of  land  which  he  did 
not  own,  and  the  parties  to  the  deed  did  not  un- 
derstand it  to  be  conveyed,  at  the  time  of  execu- 
ting the  deed,  it  was  held  that'  the  covenantee,  in 
an  action  of  covenant,  assigning  as  a  breach  that 
the  covenantor  was  not  seized  of  such  parcel,  was 
entitied  only  to  nomind  damages.  Bam*  v.  Lear 
asd,  5  N.  Hamp.  264. 

266.  Where  there  is  no  title,  a  covenant  of 
seizin  is  broken  as  soon  as  made.  Tapley  v.  La- 
6ea«meJMis.552.  au/»nv.//ttrUr«W,3 Verm.407. 

267.  A  covenant  of  seizin,  if  broken  at  all,  must 
be  so  at  the  time  it  is  made.  Innes  v.  AgneWj  1 
Ham.  386.  AhboU  v.  Allen,  \  i  Johns.  248.  Green- 
by  V.  WiUotks,  2  Johns.  1.  Hamilton  v.  fVOson,  4 
Xofans.  72.  Marston  v.  Hobbs,  2  Mass.  433.  Biek- 
ford  V.  Page,  2  Mass.  455.  Caswell  v.  Wendell, 
4  Mass.  106.  Twamhly  v.  Henley,  4  Mass.  441. 
Catlin  V.  Hurlintrt,  3  Verm.  407.  Garfield  v  fPtt 
hams,  2  Venn.  327.  Gr\fin  v.  Fairbrother,  1 
Fairf.  95.    Hacker  v.  Storer,  8  Greenl.  232. 

268.  And  the  covenantee  is  not  bound  to  wait 
until  tiie  title  has  been  tried,  but  may  bring  his 
action  on  suspicion  of  defect,  and  compel  the  cov- 
enantor to  explain  his  tiUe.  Abbott  v.  Alien,  I4 
Johns.  248. 

269.  In  an  action  for  the  breach  of  this  cove- 
nant, the  covenantor  cannot  protect  himself  under 
a  tlUe  acquired  slier  action  commenced.  Morris 
V.  Phelps,  5  Johns.  49. 

270.  Where  the  seizin  fbrms  part  of  the  descrip- 
tion of  the  land  conveyed,  the  covenant  applies 
only  to  the  title;  and  where  A  conveys  land 
**  whereof  he  was  seized  on  a  certain  day,*'  the 
covenant  of  seisin  is  not  broken  as  to  any  land 
which  was  not  in  his  poasession.  Tkomas  v.  Ferry, 
Peten  C.  C.  49. 

(c.)  Against  Sneitmbranees, 

2n..  A  special  covenant  that  the  grantor  is 
seized  of  an  mdefeasible  estate  in  fee  simple  freed 
from  incumbrances  done  or  suffered  by  the  grant- 
or, 18  broken  by  the  existence  of  an  incumbrance, 
created  by  the  grantor,  the  instant  the  deed  is 
made.  Funk  v.  Voneida,  11  S.  &  R.  109.  Settz- 
M^cr  V.  ffeater,  1  Rawle,  S82.e 

272.  An  unqualified  covenant  against  incum* 
braneea,  as  usually  expressed  in  deeds  of  convey 
ance,  ia  broken  at  once  by  the  existence  of  an  out- 
9tandiiur  incumbrance.  Potter  v.  Tayhr,  6  Verm. 
676.  Siekardson  v.  Dorr,  5  Verm.  9.  Prescott 
V.  Trueman,  4  Mass.  629.  Chapel  v.  Bull,  17 
Maas.  220.  Garrison  v.  Sandford,  7  Halst.  261. 
8nch  as  a  mortgage.  Tufts  v.  Adams,  8  Pick.  547. 
Funk  V.  Voneida,  U  S.  A,  R.  109.  Stewart  v.  Drake, 
4  Halst.  139.     Wyman  v.  Ballard,  12  Mass.  304. 

273.  A  covenant  in  a  deed  that  the  land  is  free 
fh>m  incumbrance  is  broken  by  the  existence  of  a 
mortgage  previqusly  given  by  the  grantor  to  the 
grantee.  Bean  v.  Mayo,  5  Greenl.  94.  But  in 
sudl  case,  the  condition  of  the  mortgage  not  be- 
ing broken,  nor  the  mortgage  diacharged  by  the 
grantee,  the  damages  are  nominal,  ib. 

274.  A  covenant  against  incumbrances  »  not 
broken  by  a  mortgage  on  the  land  which  the  cov< 
enantee  is  bound  to  pay.  Watts  v,  Welman,  2  N 
Hamp.  458. 
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275.  An  exception,  immfldnitriy  Mliommg  soeh 
covenant,  of  a  certain  mortgafle  to  a  specified 
amount,  operates  aa  a  qualification  of  the  cove- 
nant, which  is  broken  if  the  mortfa^^  exceeds 
that  amonnt.    Potter  v.  Taylor,  6  Verm.  676. 

276.  Though  a  deed,  which  oontains  a  covenant 
that  the  land  is  free  from  incumbrances,  refera,  for 
a  description  of  the  land,  to  another  deed,  which 
shows  tnat  there  are  incumbrances,  yet  the  grantor 
is  liable  on  his  covenant.  Riusel  v.  Cose,  8  R<Mt, 21 1 . 

277.  A  preexistiog  ri|rht  to  pass  over  the  land 
to  take  water  from  a  spnng  in  it  is  a  breach  of  the 
covenant  against  incumbrances.  Uarlmo  v.  Tkorn* 
as,  15  Pick.  68.    MiUfiMU  v.  ITanisr,  5  Conn.  497. 

27H.  So  is  the  existence  of  a  public  highway 
over  the  land  conveyed.  Keltogg  v.  ingtrsoU,  2 
MaM.  97.  Hubbard  v.  Jforton,  10  Conn.  431. 
Prichard  v.  Atkinson^  3  N.  Hamp.  335.  See  Harlow 
v.  Thomoi^  15  Pick.  66.  PreseoU  r.  Truemam,  4 
Mass.  630. 

279.  And  evidence  is  not  admissible  to  show 
that  the  grantee  knew  of  the  existence  of  the  ease* 
raent.  HarUno  v.  Thomas,  15  Pick.  66.  Hubbard 
v.  Jforton,  10  Conn.  431. 

280.  But  it  was  held,  in  New  York,  that  the 
preOxIstence  of  a  public  highway  over  the  land 
conveyed  was  not  a  breach  of  the  covenants  that 
the  ffrantor  was  lawful  owner,  was  well  seized, 
and  had  fullpower  to  convey.  WhUhuk  v.  Cook^ 
15  Johns.  483.  And  it  seems  to  be  doubted,  in 
this  case,  whether  such  way  would  be  a  breach  of 
the  covenant  against  incumbrances,  ih, 

281.  A  judgment,  constitntin|^  a  lien  on  land, 
which  was  ontstanding  at  the  time  of  sale  of  the 
land  by  the  covenantor,  and  which  was  enforced, 
after  sale  to  the  covenantee,  by  a  lenl  conveyance 
of  the  land  under  it,  defeats  th^  tiUe  of  the  oove« 
nantee,  and  the  covenant  against  incumbrances  is 
broken.  Jenkins  v.  Hopkins^  8  Pick.  346.  Smilk 
V.  M'CampheU,  1  Blackf.  100. 

282  So  held  also  in  a  case  where  the  grantee 
satisfied  the  judgment,  without  waiting  till  lie  was 
evicted.    Hall  v.  Dean^  13  Johns.  105. 

^3.  A  previous  sale  of  a  part  of  the  land  by 
articles  of^  agreement  is  an  incumbranoe  on  tlie 
legal  estate.     Ssitiinfftr  v.  Wnizer,  1  Rawle,  382. 

284.  An  inchoate  right  of  dower  is  an  existing 
incumbrance  on  land,  and  not  a  mere  possibility 
or  contingency.    Porter  v.  JVoyes,  2  Oreenl.  82. 

285.  Where  there  is  an  outstanding  incum- 
brance upon  the  land,  the  purchaser  need  not 
wait  until  be  is  evicted,  but  may  saliaQr  the  in- 
cumbrance, and  then  resort  to  bis  action  on  the 
covenant  against  incumbrances.  Delavergne  v. 
J^orriSf  7  Johns.  358.  Stauard  ▼.  EUrilgt,  16 
Johns.  254.  Preseott  v.  Trueman,  4  Mass.  G27. 
Garrison  v.  Sandford,  7  Halat.  261.  See  Brooks 
y.  Moody,  20  Pick^474. 

(d.)  QtUet  Enjoyment, 
See  CoNSTiTUTioifAL  Law,  50. 

286.  The  covenant  for  quiet  enjoyment  goes  to 
the  possession,  and  not  to  the  title ;  and  is  broken 
only  by  an  entry  or  expulsion  from,  or  some 
actual  disturbance  in,  the  pbsfession.  fTaldron  v. 
M'Cariyy  3  Johns.  471.  Kortx  v.  CarpenUr^  5 
Johns.  120.  WkUbuk  v.  Cook,  15  Johns.  483. 
Van  Slyck  v.  Kimball,  8  Johns.  198.  IVebb  v.  Al- 
exander, 7  Wend.  281.  Coble  v.  Wellborn,  2  Dev. 
388.     Grist  v.  Hodges,  3  Dev.  200. 

287.  The  eviction  may  be  with- or  without  judg- 
ment of  court.  Coble  v.  Wellbomt  2  D^.  3». 
Grist  V.  Hodges,  3  Dev.  200.  But  see  9lewart  r. 
Drake,  4  HaTst.  139. 

288.  It  is  to  be  presumed,  when  parties  enter  in- 
to this  covenant,  that  they  have  in  view  evictions 
and  disturbances  by  reason  only  of  rights  then 
existing,  and  not  of  those  subsequently  acquired. 
EUis  V.  tVsUh,  6  Mass.  246. 
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broken  by  demand  of  possrssion  made  by 

ingtitle.     CsasMi  v  SUiiwtan,  4  Oer.  4t>. 

290.  It  is  not  sufficient  evidence  of  a  Invacli  of 
this  covenant,  that  the  covenantee  has  been  am^ 
and  a  recoTcry  had  against  him  in  tienpana  bv  a 
third  person  claiming  title  to  ihe  land.  §¥ebb  v. 
Alexander,  7  Wend.  281.  CojinLA,  CobU  ▼.  troU- 
bom,  2  Dev.  368. 

291.  A  recovery  in  ejectment  against  tlse  eove- 
nantee  is  not  a  breach  of  the  covenant  lor  q«iri 
enjoyment ;  Ikere  must  be  an  actual  caster,  karr 
V.  ^10, 13  Johna.  236.  See  MitekaU  v.  Wamrr, 
5  Conn.  522.  CabUr.  WeUbam,2DeY.  388.  €iria 
T.  Modges,  3  Dev.  800. 

292.  An  entry  by  the  eovenantor  himnelf,  tmt- 
tiouilnand  without  title,  is  a  breachof  thia-covt^ 
nant.     Sedpoiek  v.  HoUenbaek,  7  Johna.  37G. 

293.  Although  the  mere  existence  of  a  better 
title  is  not  a  bmch  of  this  covenant  anfficient  to 
gi^e  an  action  thereon,  yet  if  it  be  accompanird 
with  possession  under  i^  commenced  befo««  the 
deed  containing  such  covenant  was  executed,  it  wtU 
amount  to  a  breach.     Grisi  v.  Hodges^  3  Dev.dUB. 

294.  A  decree  in  aqnity,  directing  a  defendant 
to  execute  a  deed  and  deliver  poeseasien  of  land, 
is  a  breach  of  the  covenant  for  quiet  enjoyment; 
and  the  fact  that  the  decree  is  founded  on  a  notice 
to  him,  when  he  purchased,  of  an  equity  in  the 
land,  does  not  bar  his  action.  JCartin  v.  Martm^ 
1  Dev.  413. 

295.  A  mortgage  on  the  land  at  the  iHne  of  the 
conveyance,  which  was  afleiwmida  nold  andera 
decree  of  the  court  of  ohanoeiy  and  bmurfat  by  the 
grantee,  was  held  not  to  be  a  breach  or  the  cove- 
nant for  quiet  enjoyment.  Waldsxm  ▼.  JTGsrfa^ 
3  Johns.  471. 

296.  An  action  of  covenant  for  breach  of  Ihs 
covenants  of  seisin  and  quiet  enjoyment  will  not 
lie  for  the  eviction  of  a  grantee  from  lands  takm 
possession  of  by  the  grantee  under  his  deed,  when 
the  premises  granted  are  described  as  a  spenifie 
lot,  ui  a  certahi  tract  or  patent,  and  the  lands  kisl 
are  not  embraced  in  sueh  description.  Tumuswm 
V.  BaUs,  14  Wend.  671  —  revernng  the  jadjgoient 
in  13  Wend.  300. 

297.  The  rule  that  a  oorenaat  for  quiet  enjoy- 
ment is  not  broken,  xintil  lawfiil  aait  and  evietioii, 
is  technical,  applying  to  that  partiMdar  covenant 
and  does  not  extend  to  a  bond  of  indemnity. 
Thtttees  of  Jfeuibmrgk  t.  OaUiianp  4  Onw.  340. 

(e.)  Warramty, 
See  Ante,  254->256. 

298.  A  covenant  of  wananty  IB  not  broken  with- 
out evietion,  by  some  tide  ptramount  to  the  gisal 
or*8,  wjiich  must  be  aal  Ibiih  in  the  dr  r  Isralinn 
Clarke  v.  MAmaUy,  3  S.  db  R.  364.  Iwms  v.  .%» 
new,  1  Ham.  389.  MitebaU  v.  ffarmrt  &  Com. 
497.  Giddings  w.  Coi^d,  A  Conn.4fj/k  IWmnifa 
V.  Henley,  4  Mass.  442.  Riek  v.  fTnat^  If.  Chip. 
68.  Greenbu  t.  IVUeoeks,  2  Johns.  1.  FaJHmsd  «. 
WaOaee,  2  Johns.  396.  Kent  t.  IVelek,  7  Jo^s. 
258.  Sedgmiek  v.  HoUenbaek,  7  Johns.  336. 
Vanderkarr  v.  Vandfrkarr,  11  Johns.  122.  Besres 
V.  Jadkson,  4  Mass.  408.  Emerson  v.  Propnetara, 
^.  in  Minat,  1  Mass.  464.  Simpson  v.  ttawkimst 
1  Dana,  306.    Stetvart  ▼.  Drake,  4  HalsL  139. 

299.  Eviction  in  this  case  is  to  be  undirvtood  m 
synonymous  with  ouster.  HasniUan  v.  C^ittt,  4 
Mass.  S52. 

300.  Eviction  by  judgmnnt  at  law  Is  not  nece» 
sary  t5  give  the  covenantee  a  right  of  action ;  bat 
he  will  be  entitled  to  an  action  though  he  volun 
tarily  yield  to  a  dispossession  by  one  who  has  a 
good  title,  ib.    9  Cow.  157.    15  Pick.  149. 

301.  A  gmntee  may'  be  evicted  though  he  hsa 
never  been  in  the  actual  occupation  of  the  land. 
Ciiret«T.i>««ni|r,»lWf.49i».  AadMrnmi 


COVENANT. 


667 


m  Iftwfiil  tid»  enter  vod  hold  adverat^y ,  it  is  eqaiva- 
lent  to  an  eviction,  ib. 

303.  An  entry  on  land  to  take  water,  and  the 
•etual  takinff  of  it,  do  not  constitute  an  eviction. 
MitekeU  v.  nameTf  5  Conn.  497.  Neither  does  a 
diversion  of  water  from  water- works,  thereby  ren- 
dering them  useless,  ib. 

303.  The  covenant  of  warranhr  is  broken  by  the 
entry  of  a  stranger  havin|f  a  right  of  possession  on 
an  unexpired  term  in  the  premises,  and  an  ouster 
of  the  grantee  by  him.  Rickert  v.  Snyder,  9 
Wend.  416. 

304.  So  by  entry  and  legal  pooit salon  taken  un- 
der a  mortgage  existing  on  the  land  at  the  time  of 
silk  to  the  covenantee.  l\ifts  v.  Adttms,  8  Piak. 
947. 

305.  Delivery  of  seisin  by  the  sherilF  to  the 
creditor  in  satisfaction  of  his  execution  is  an 
eviction  of  the  tenant,  on  which  the  covenants 
of  warranty  may  be  sued.  Bigelow  t.  Jones,  4 
Mass.  512.  Gifre  v.  BraxUr,  3  Mass.  523.  Bar* 
rett  V.  Porter,  14  Mass.  143.  Wyman  v.  Brigden, 
4  Mass.  150. 

306.  Where  the  covenantor  has  conveyed  land 
in  fee  and  in  mortgage,  with  covenants  of  war- 
ranty, and  then  conveys  the  same  land  to  another 
person,  without  exc0)>tin^  the  mortgage,  the  last 
deed  being  first  recorded,  and  possession  taken 
Under  it,  he  will  be  liable  on  the  covenant  of  war- 
ranty to  the  first  grantee.  Curtis  v.  Deering,  3 
Fatrf.  499. 

-  307.  A  final  recovery  in  an  action  of  ejectment 
against  the  tenant  is  a  breach  of  the  covenant  of 
warranty ;  an  actual  ouster  by  writ  of  possession 
is  immaterial.     WiUiams  v.  Wetkerbee,  1  Aik.  233. 

308.  And  such  recovery  is  a  breach  of  such 
covenant,  though  the  tenant  hold  possession  under 
a  subsequent  purchase.  9rwry  v.  Shumway,  1 
Chip.no. 

309.  Adverse  possession  ia  a  stranger,  at  the 
time  of  giving  a  d^d,  (though  Uie  deed  and  the 
covenants  reserved  to  the  grantee  be  -  void  by 
statute,)  is  not  of  i&elf  a  breach  of  the  covenant 
ef  warranty.    Phelps  v.  Samyer,  1  Aik.  150. 

310.  A  covenant  of  warranty  is  not  broken  by 
the  fact  that  a  third  person  is  m  possession  of  the 
land  at  the  time  of  making  the  deed,  and  has  after- 
wards acquired  a  titie  to  the  land  by  force  of  the 
statute  of  limitations ;  the  covanantee  having  suf- 
fered it  by  *his  own  laches,  in  not  sooner  recover- 
ing possession  fisom  ^jp^  third  person.  Phelps  v. 
Satsyer,  1  Aik.  150. 

311.  It  is  not  a  ffood  assignment  of  a  breach  of 
warranty  against  all  but  the  proprietary,  that  the 
defendant  had  no  title.  Clarke  v.  M'Antiky,  381 
ft  R.  364. 

319.  A  covenantor  in  a  deed  of  real  estate  hav- 
iflff  previously  executed  to  his  mother  a  life  lease 
or  tfie  premises,  to  tak«  effisct  on  failure  of  his 
affording  hdr  a  support  otherwise  in  his  family, 
which  was  reoordea,  but  never  aeknowledgea ; 
in  an  action  for  covenant  broken,  held  that  the 
mother  could  not  enforce  the  lease  agunst  the 
eovenantee,  without  showing  actual  ksowledge  in 
him  of  its  existence,  at  the  time  of  his  taking  the 
deed ;  and  that  knowledge  could  be  implied  neither 
from  the  fact  of  the  record,  nor  the  fact  ouT  the 
mother's  residing  on  the  premises  with  the  cove- 
nantor, that  having  been  her  ordinary  residence ; 
and  consequently  that  the  covenantor  had  not 
broken  his  covenant  Hoisingtan  v.  Hoismgton, 
2  Aik.  235- 

313.  In  an  action  of  covenant  broken,  where 
the  breach  assigned  is  a  recovery  of  the  land  by 
elder  and  better  title,  the  covenantee  must  not 
only  show  the  recovery,  but  also  that  the  title 
tlpcA  which  the  recovery  was  had  was*  elder  and 
h^ter  than  Me  own,  or  that  his  grantor  and  cove- 


oantor  was  voo^ed  in  to  defend.  fFUtiams  v 
WeUmhee.  2  Aik.  329.  See  Hamilton  v.  CuUs^ 
4  Mass.  349. 

314.  The  .covenantee  is  not  bound  to  defend, 
after  notice  to  the  covenantor  and.  refusal  on  his 
part  to  defend.    Jackson  v.  Marsh,  5  Wend.  44. 

315.  Notice,  in  such  case,  to  be  effectual,  need 
not  be  in  writing.  Miner  v.  Clark,  15  Wend. 
425.    Bronson,  J.  dissenting. 

316.  A  covenantor  who  has  notice  of  the  suit 
against  the  grantee  of  the  covenantee  will  not  be 
oermitted  to  show  tiUe  in  himself  at  the  date  of 
nts  conveyance.     Cooper  v.   Watson,  10  Wend 
202. 

317. -It  is  not  necessary,  in  a  suit  on  the  cove- 
nants of  warranty,  to  aver  that  the  covenantor  had 
notice  of  the  suit  by  which  the  covenantee  was 
evicted.  Holmes  v.  Chapman,  5  Halst.  20.  King 
V.  i^srr,  5  Ham.  156. 

318.  If  the  grantor  or  covenantor  have  notice  of 
the  suit,  the  declaration  need  not  state  that  the 
recovery  was  by  an  elder  and  a  better  title. 
Swenk  v.  Siout,  2  Teates,  470.  See  Somerville  v. 
HamiUon,  4  Wheat.  230. 

319.  The  covenantee,  in  covenant  on  warranty 
of  lands,  will  recover  though  he  may  have  volun- 
tarily yielded  to  a  dispossession,  provided  the  title 
to  which  he  yielded  be  good  and  paramount  to 
that  of  his  warrantor.  Hamilton  v.  Cults,  4  Mass. 
349.  aprague  v.  Baker,  17  Mass.  586.  MUehtU 
V.  Warner,  5  Conn.  521.  Booth  v.  Starr,  5  Day, 
282.  Rich  v.  WaUe,  N.  Chip.  68.  But  see  Stewart 
y.  Drake,  4  Halst.  139. 

320.  But  the  burden  of  proof  in  such  case  will 
be  on  the  covenantee.  Hamilton  v.  Cults,  4  Mass. 
349. 

821.  In  South  Carolina,  an  action  may  be  sus- 
tained on  the  covenant  of  warranty  be&re  evic- 
tion, by  showing  a  paramount  titie  in  a  third  per- 
son.   RisX^^  V-  Brolly,  1  M'Cord,  500. 

322.  'Ae  covenantee  is  not  bound  to  buy  in 
an  outstanding  paramount  tiUe  or  incumbrance, 
though  it  is  onered  to  him  on  moderate  terms. 
Miller  v.  Halseyj  2  Green,  48.  See  Clarke  v. 
Afj^nn^,  3  S.  &  R.  364.    8  Pick.  455. 

323.  Where  there  have  been  several  convey- 
ances of  land,  with  covenants  of  warranty,  and 
an  eviction  of  the  last  covenantee,  an  intermediate 
covenantee  who  has  not  been  damnified,  is  not 
entitied  to  recover  against  a  prior  covenantor. 
Booth  V.  Starr,  1  Conn.  244. 

924.  If  a  grantor  of  land  with  covenant  of  war- 
ranty purchase  an  outstanding  title«  it  enures  to 
the  benefit  of  his  granlse,  as  to  title,  and  to  his 
own  benefit  in  dismiarge  of  his  odvenant.  Midr 
dlebury  College  v.  Cheney,  1  Verm.  336. 

325.  A  tenant  in  dower,  who  is  evicted,  cannot 
maintain  an  action  on  the  covenant  of  warranty  to 
her  husband.  St.  Clair  v.  WiBiams,  7  Ham.  (Part 
2d,)  111. 


IX.  Action  of  Cc^Mnant. 

As  to  damages,  in  the  action  of  covenant — See 
Damaoxs.  • 

When  an  action  of  covenant  is  local -^  See 

ACTIOKS,  IX. 

(a.)  On  vfkat  and  when  it  lies. 

326.  The  action  of  covenant  cannot,  by  the 
common  law,  be  sustained  on  an  instrument  not 
sealed  by  the  party,  or  his  attorney.  Gale  v 
Jfixon,  6  Cow.  445.  Ludlum  v.  Wood,  1  Pen.  55. 
BUderhack  v.  Pouner,  2  Halst.  64.  TribhU  v.  Old' 
ham,  5  J.  J.  Marsh.  137.    See  Bond,  2. 

2127.  A  mere  recognition  of  the  contract,  though 
under  seal,  will  not  sustain  the  action.  Oale  v 
J<fiTon,  6  Cow.  445. 
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328.  Covenant,  tnd  not  aitaiiipMty  ehoiild  be 
brought  to  enforce  the  Uability  of  one  who  tuuigoM 
a  Bpecialtj  by  an  indorBemeat  under  leal.  Som- 
mtrviUt  y.  StepktmMon^  3  titew.  271. 

329.  An  action  of  covenant  will  not  lie  on  a 
sealed  contract  which  has  been  modified  or  eiw 
larged  bv  parol.     Vicary  ▼.  Moore,  2  Watts,  451. 

330.  fiut  it  will  lie  on  a  deed,  though  the  seal 
has  been  torn  off,  by  one  to  whom  it  was  intrusted 
by  both  parties  for  safb  keeping.  Reet  y.  Over' 
Iwu^k,  6  Cow.  746.  See  P<noer9  y.  Ware,  2  Pick. 
451.    S.  C.  4  Pick.  106. 

331.  Coyenant  lies  on  a&  obligation  under  seal 
to  pay  money.  BasttU  y.  JordMn^  1  Stew.  358.  See 
2  Marsh.  265. 

332.  And  on  a  penal  bond :  the  breach  assigned 
must,  however,  be  non-payment  of  the  peiudty. 
UfdUd  Slate*  v.  Brotirn,  raine,  422. 

333.  But  not  on  the  condition  of  a  bond,  sepa- 
rated, in  the  declaration,  from  the  penal  or  oblin- 
tory  part.  Huddle  y.  Wortkington,  I  Ham.  Sa, 
United  States  v.  Brown,  Paine,  422. 

334.  The  action  will  lie  on  a  writing  obligatory 
for  the  payment  of  a  certain  sum  in  lamfoffioe 
money.    Hedges  v.  Gray,  1  Blackf  216. 

33^  So  for  the  payment  of  a  certain  sum  to  be 
discharged  in  good  current  bank  notes.  Jackson 
y.  WaddiU,  1  Stew.  579.  S.  P.  Sc^U  v.  Comoter^  1 
Halst.  222. 

336.  But  not  on  an  assignment  under  seal  of  a 
bond  for  tobacco,  the  breach  assigned  being  that 
the  obligor  did  not  pay.     BrtekelTw,  BatchJor,  C. 

&,  N.  m. 

337.  Nor  on  an  agreement  of  partnership,  to 
compel  the  payment  of  a  balance  due  to  the  part^ 
nership  from  one  of  the  partners.  Jfiven  v.  S/nck' 
erman,  12  Johns.  401. 

3;{8.  Nor  for  rent,  on  a  lease  executed  by  the 
lessor  only,  though  the  lessee  enters  and  enjoys 
possession.  Tnutees,  A^.  y.  S^eneer,  7  Ham. 
(Part  2d^  151. 

339.  Covenant  lies  on  a  bond  or  other  sealed 
contract  for  the  delivery  of  goods.  Powell  y. 
Clark,  2  Pen.  517.    BeU  v.  CurSs,  1  Pen.  142. 

340.  But  not  on  a  bond  with  a  penalty,  con- 
ditioned for  the  performance  of  a  marriage  con- 
tract between  the  obligee  and  one  of  the  Miligors. 
Alframs  v.  KoutUs,  4  Ham.  214. 

341.  An  instrument  purporting  to  be  an  assign- 
ment of  a  judgment,  which  does  not  exist,  and  by 
which  instrument  the  party  covenants,  that  the 
judgment  is  due  and  unpata,  will  subject  him  to 
an  action  for  a  breach  of  coveoanL  Jansen  y. 
BaU,  6  Cow.  628. 

342.  A  person,  who  has  been  compelled  to  pay 
money,  in  coAsequence  of  a  breach  of  coyenant  by 
another,  may  recover  it  back  by  action  of  covenant 
or  assumpsit.   Douglass  v.  Waer^  Anth.  N.  P.  130. 

343.  Covenant  cannot  be  maintained  on  a  spe- 
cial agreement  under  seal  to  do  work,  if  the  work 
be  not  done  strictly  within  the  time.  Jewell  v. 
Schroepnel,  4  Cow.  564. 

344.  Nor  if  it  be  not  done  in  the  manner  pie- 
scribed,  unless  the  party  for  whom  the  work  was 
done,  has  accepted  the  pe/formance  as  full  and 
perfect.  Stagg  v.  Munro,  8  Wend.  399.  flee 
^nte,  233. 

345.  A  covenants  with  B,  that  C  shall  sell  and 
account  to  B  for  all  merchandise  B  may  put  into 
C's  hands  to  sell,  during  a  certain  time.  B  set- 
tles with  C,  finds  a  balance  due,  and  takes  C's 
note  therefor,  payable  one  day  after  date.  Held 
that  if  the  note*  be  not  paid,  A  is  liable  on  hia  oove- 
nants.    Bush  v.  CriUkJield,  5  Ham.  109. 

346.  A  covenant  in  an  agreement  to  submit 
matters  of  difficulty  arising  therein  to  arbitration, 
does  not  preclude  a  party  from  a  right  of  action 
for  a  breacn  thereof,  no  s,rbitration  pending  at  the 


■t  ef  te 
bad.    Atonsy.  X>0tittr,  3  Porter,  tSl. 

347.  Wbeie  Mrties  enter  into  coyeoanis 
oontemplate  a  nitnre  copartnership,  an  aeftMMi  any 
be  maintained  at  law  by  either  of  the  parties,  for  a 
breach  committed  by  one  before  the  eopeitaeialMf 
commenced,  ib, 

34d»  Where  a  oeyenant  is  aseigned,  ncAice  of 
the  breaoh  frooi  the  issignBs  is  sSuScient  to  eap- 
port  the  action.  Van  Veteken  y.  Graves^  4  Mum. 
403. 

349.  Whem  part  of  an  entire  sum  doe  am  a 
sealed  inetnuneat  is  payable  by  inetaliaeBle  at 
fixed  periods,  and  the  reaidae  in  ^ecific  artiefee 
on  demand,  coyenant  will  lie  fiw  the  inetalairl% 
though  there  has  been  no  legal  demand  of  the 
specific  articles.  Staeems  y.  Ckamheriim,  1  Verm.  35. 

350.  In  articles  for  the  sale  of  land,  the  Tendse 
covenants  to  pay,  and  agrees  that  if  he  laUs  in 
his  covenaaty  the  oontraot  shall  be  void,  and  the 
vendor  covenants  to  convey  on  payment :  an  bcImi 
lies  by  the  vendor  for  paymeat^  Cai^Ldd  ▼.  Weali- 
eett,  5  Cow.  270. 

351.  Where  one  covenants  to  ccuayey  hmd, 
which  is  under  an  incumbrance,  and  to  anke 
assurance  on  demand,  and  the  covenantee  de- 
mands a  conveyance,  but  the*  covenantor  lefiiaes, 
on  the  ground  that  ne  cannot  make  a  good 
by  reason  of  the  incombranoe,  the  latter 
maintain  an  action  on  the  covenant  of  the 
to  accept  a  conveyance  and  jay  therefor,  ma  he  is 
discharged  by  the  refiual  or  the  latter  to  ooBvcy. 
Van  BaOkuysen  v.  Crapser^  8  Johns.  357. 

352.  Where  there  are  mutual  covenants,  pay- 
ment or  performance  on  one  side  raises  an  cmiga- 
tion  on  the  other  side  to  pay  without  demand. 
Skaekelford  v.  Barrow,  2  Bay,  91. 

353.  So  where  one  party  is  ready,  and  ollen  to 
perform  his  part,  but  is  discharged  by  the  other,  he 
may  maintain  an  action  against  the  other  Ifar  a 
breach  on  his  part.  Davis  y*  Crawford,  2  Bep. 
Con.  Ct  401. 

354.  Where  the  covenant  areates  the  liabiliiy, 
no  action  but  covenant  can  be  maintained ;  bat 
where  the  law  creates  a  liability  independent  of 
the  coyenant,  an  action  on  the  case  ^  may  abe  he 
maintained.     Lackey  v.  iZewzss,  1  Marsh.  SUu. 

355.  In  Delawaie,  an  action  of  eeveaaat  may 
be  brought  before  a  jnstice  of  tiie  peaae,  in  some 
cases.    CoUsherry  v.  Stoops,  1  Herring.  448. 

( b.)  Who  may  sua. 

356.  An  action  of  covenant  must  be  brought  h^ 
one  of  the  parties  between  whom  the  covenant  aa 
made.  WW  third  person  cannot  maintain  an  actiea 
on  a  covenant,  though  made  for  his  benefit.  JUsn 
Cogue  y.  Smith,  13  Mass.  4(^.  405.  Per  Paiker, 
C.  J.  Hombeck  v.  Westkrook,  9  Jolins.  Tl.  Smilfi 
V.  Emery,  7  Halst  53.  idowe  v.  HoiO,  1  N.  Haoipw 
49.  Gardner  y.  Gardner,  10  Johflftk  47.  Sae 
BOKD,  Vll. 

357.  A  covenant  with  the  rector,  wardens^-aad 
vestry  of  a  churchy  to  pav  rent  to  the  rector  or 
wardens,  gives  no  nght  of  action  to  tlie  rector  and 
wardens  alone.    Montague  v.  Smith,  13  Mass.  306 

358.  A  covenant  .made  by  W,  as  agent  for  L, 
will  support  an  action  in  tlie  name  of  tlie  ibrmer^ 
although  he  hss  no  interest  in  the  subject  of  it; 
and  the  declaration  may  allege  the  damage  toiiave 
been  sustained  by  W.  WMlwrighl  y.  Beers,  3 
Hall,  391. 

359.  A  coyenant  to  pay  A  money,  which  ap- 
pears, on  the  faoe  of  the  covenant,  to  belong  to 
B,  may  be  sued,  and  the  money  recovered  by  A. 
Wolfe  V.  Washkum,  6  Cow.  261. 

360.  A  sells  B  400  acres  of  land,  and  binds  him- 
self to  procure  a  patent  for  the  same,  on  the  pay- 
ment of  the  last  instalment;  B  sella  la  C  a  part  of 
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l/a«4  eoti^iiuitfl  to  protfttle  the  patent 
on  the  reasonable  request  of  C,  and  by  the  same 
inatrainent  empowers  C  to  procofethe  patent  from 
A,  fbr  wtueh  he  is  to  be  allowed  a  valuable  consid- 
iBvation.  B  cannot  support  an  action  of  coTenant 
against  C  for  not  procuring  a  patent.  BamdoUar 
▼.  Tate,  IQ.AR.  160.    See  Apprkhtice,  19. 

961.  Covenants  for  land,  broken  in  the  cove* 
■antee's  lifetime,  go  to  the  eiecutor ;  when  bro- 
iKn  after  his  death,  to  the  heir.  South  v.  Hay,  3 
Moor.  94.  See  lUce  v.  Spotswoodf  6  Monr.  40. 
0rw(  V.  Hodge$f  3  Dev.  2U0. 

363.  The  decfairation  in  an  aotion  by  an  executor 
on  such  covenant  most  show  a  breach  in  the  life- 
lime  of  the  testator.  Abney  v.  BrawnUe^  2  Bibb, 
170. 

363.  Executors  may  maintain  an  action,  on  an 
express  covenant,  for  rent  accrued  daring  the  life- 
time of  their  testator ;  but  not  for  rent  oecoining 
rfOe  after  his  decease.  Van  Rensselaer  v.  Plainer, 
9  Johns.  Cas.  17. 

364.  Covenant  does  not  lie  (or  the  devisees  of 
the  lessor  acrainst  the  axecutors  of  the  lessee,  .for 
Vtat  accrued  after  the  death  of  the  testator.  Van 
Mensselaer  v.  Plainer,  2  Johns.  Caa.  94.  Ses  1 
Rawie,  131. 

365.  A  devisee  of  the  reversion  may  maintain 
tn  action  for  rent  in  arrear,  on  a  covenant  in  the 
lfl«se  to  pay  rent,  against  the  lessee,  after  he  has 
assigned  his  term.  Moale  v.  T^san,  2  Har.  & 
M'Uen.  387. 

366.  An  asstgiiee  bv  estoppel  cannot  maintain 
an  action  for  rent.  j/es(nt  v.  J^esbU,  1  Taylor,  82. 
C.  &  N.  318. 

367.  Where  an  heir  or  assiffnee  acquires  any 
iaterest  in  land,  however  small, l>y  even  an  imper- 
fect or  defective  title,  ha  shall  bb  entitled  to  the 
benefit  of  all  those  covenants  that  concern  the 
faatty.    Backus  v.  JItCoy;  3  Ham.  211. 

SH5o.  A  covenant  by  the  assignee  of  a  lesae  to 
perform  all  the  covenants  entered  into  between 
njs  assignor  and  a  prior  party  to  the  lease  respect- 
ing the  payment  of  rent,  &c.,  under  the  lease-, 
may  be  enforoed  by  the  assignor^  although  the 
aas^^nee  has  traAsfemd  the  le«e,  before  any  rent 
became  doe.  to  one  who  has  been  accejMed  as  a 
tenant  by  ttie  party,  who  sold  the  lease  to  the 
assignor..  Port  v.  Jaekson,  17  Jphns.  239.  479. 

369.  It  ia  not  necessary  that  the  assignor  should 
liave  bef n  injarod,  or  should  have  paid  rent  to 
such  prior  partv.  He  Is  entitled  to  recover  of  his 
assignee  the  wnole  rent  in  afrear  for  which  he  is 
liable  to  the  individual  selling  the  lease  to  him.  ib. 

370.  A  covenant  by  the  lessor,  that  the  lessee 
or  his  assigna  shall  be  permitted  to  dispose  of  their 
Interest,  first  giving  the  preemption  to  the  lessor, 
and,  on  every  such  sale,  paying  a  certain  part  of 
the  purchase  money  to  him,  extends  not  only  to 
an  immediate  assignment  by  the  lessee,  but  to  his 
assignee,  either  by  operation  of  law  or  voluntary 
sale.    Jackson  v.  Groat,  7  Cow.  285, 

371.  No  actton  lies  for  the  assignee  of  a  grantee, 
on  the  covenants  of  seisin  and  right  to  convey, 
against  the  grantor.  This  covenant  is.  broken,  if  at 
an,  immediately  on  conveyance  by  the  grantor,  and, 
being  broken,  cannot  be  assigned.  Hamilton  v.  fPU- 
son,  4  ^ohiis.  72.    See  the  cases  cited.  Ante,  lY . 

372.  The  grantee,  and  not  hit  assignee,  is  the 
proper  person  to  bring  an  action  lor  a  breach  of 
the  covenants  ia  a  deedy  which  is  void  under  the 
statute  of  Vermont,  by  reason  of  an  adverse  pos- 
aession.    Phelps  v.  Sawyer,  1  Aik.  150. 

373.  Privity  of  contract  will  not,  alone,  saffioe 
to  sQstaman  action  open  a  covenant  running  with 
land ;  but  the  plaiiitin  must  show  a  damage  to  him- 
self in  parttcnlar  from  the  breach  allegeo.  Mark- 
land  V.  Crump,  1  Dev;  &  Bat.  94. 

974.  An  itttermodiate  vendor  cannot,  in  respect  I 
voc.  I.  87 


of  his  liability  upon  his  covenant  &r  qtiiet  enjoy- 
ment, recover  of  a  prior  vendor,  but  must  first 
raiike  good  the  damage  to  the  person  evicted. 
Markland  v.  Crump,  1  Dev.  &  Bat.  94. 

375.  But  where  an  intermediate  grantor  of  land 
has  made  satisfaction  to  his  grantee  for  a  breach 
of  the  covenants  of  warranty  in  the  conveyance, 
the  right  of  suing  on  the  covenants,  in  the  con- 
veyan^  prior  to  hu  own,  is  in  himself  alone.'  WU- 
liams  V.  Wetherbee,  1  Aik.  233. 

376.  A  grantor  who  has  conveyed  lands  and  re- 
ceived a  reconveyance  of  them  from  his  grantee, 
the  covenants  of  warranty  in  the  two  conveyances 
being  alike,  cannot  sue  on  the  covenants  in  the 
deed  of  reconveyance  fbr  an  eviction  under  a  title 
existing  before  the  original  conveyance,  because 
he  would  be  equally  liable  on  his  own  covenants  to 
the  same  person.     Evdeth  v.  Crouch,  15  Mass.  307. 

377.  An  action  for  breach  of  a  covenant  run- 
ning with  the  land  roust  be  brought  by  the  as- 
signee of  the  land,  or  of  part  of  it,  pro  tanto,  if  the 
breach  were  subsequent  to  the  assignment,  unless 
the  grantor  conveyed  with  warranty.  Kane  v. 
Sanger,  14  Johns.  89.    See  AnU,  325. 

(c.)  Who  may  be  sued, 

379.  On  a  joint  covenant  by  two,  if  one  die,  the 
survivor  only  can  be  sued'at  law.  Ayer  v.  Wilson, 
2  Rep.  Con.  Ct.  319.  Bundv  v.  WOUams,  1 
Root,  543. '  And. if  both  die,  only  the  representa- 
tivea  of  the  survivor  can  be  sued  at  law.  Ayer  v 
WUson,  2  Rep.  Con.  Ct.  319. 

379.  If  both  obligors  be  sued,  one  being  dead, 
it  is  error,  4;od  no  subsequent  discontinuance,  as 
to  the  deceased  obligor,  renders  the  writ  good. 
Rawoan  v.  Woddward,  2  Marshy  140. 

380.  In  covenant  between  several  partners,  if 
the  interest  be  several,  an  action  may  be  brought 
against  one  of  the  partners  only.  Thomas  v.  Pyke^ 
4^bb,418. 

381.  Where  a  married  woman  joined  with  her 
husband  iii  the  conveyance  of  land  of  which  they 
were  seized  in  her  right,  and 'also' joined  in  a 
covenant  of  warranty,  it  was  held  that  she  was  not 
bound  by  the  covenant  of  warranty.  Wadlevh  v. 
Glines,  6  N.  Hamp.  17.  Colcord  v.  Swan,  7  Mass. 
991.  Sawyer  v.  LuUe,  4  Verm.  414.  Aldridge  v. 
BurUson,  3  Blackf.  201.  See  Whitbeck  v.  Cook, 
15  Johns.  483.     Sttrnner  v.  Wentworth,  I  Tyler,  42. 

382.  But,  in  Virginia,  if  a  married  woman  be 
privily  examined,  her  covenant  for  further  as- 
surance in  a  deed  Is  obligatory,  and  specific  per- 
formance mil  be  decreed.  Jfelson  v.  Harwood,  3 
Call,  394. 

8^.  A  penon,  entering  into  a  covenant,  though 
he  describes  himself  as  agent  of  another,  and  cove- 
nants as'  such  agent,  but  sigtis  and  seals  in  his 
own  name,  is  liaUe  personally.  An  agent,  to  bind 
his  principal  by  a  covenant,  must  mSke  it  in  his 
name.  Stone  v.  Wood,  7  Cow.  453.  *DuvaU  v. 
Craig,  2  Wheat.  56.  Stmchfidd  v.  LUOe,  1  Greenl. 

384.  When,  in  the  body  of  a  sealed  instrument, 
the  covenants  are  stated  as  if  they  were  made  by 
a  corporation  directly  with  the  plaintiff,  without 
the  agency  of  any  one,  and  the  defendant  is  not 
named,  but  signs  the  instrument  and  seals  it  with 
his  own  seal,  as  president  of  the  corporation,  and 
on  their  behalf,  he  is  not  liable  to  an  action  indi- 
vidually.   Hopkins  v.  Mehaffy,  11  S.  &  R.  126. 

385.  Where  the  committee  of  the  directors  of  a 
turn  pike  corporation  covenant,  under  their  hands 
and  seals,  to  pay  money  to  one  who  contracts  to 
make  part  of  the  turnpike,  they  are  personally 
liable  on  suoh  covenant.  Tippets  v.  Walker,  4 
Mass.  595. 

386.  Executors  conveying  land  of  their  testator 
covenanted  to  warrant  '*  to  the  extent  of  their  as- 
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•etfly"  **  v4  '^  ^  ^"^^  nhoM  be  lort  bj  m  piior 
olaiiDy  the  purchaae  money  to  be  refunded,  with 
interest  from  this  date."  This  covenant  imposed 
no  obligation  on  them  individaally,  nor  beyond 
the  assets  xemaininff  in  their  hands,  at  the  time  of 
the  eviction.    Man{fee  v.  Morrison,  1  Dana,  208. 

387.  A  covenant  by  the  executor  on  the  con- 
veyance of  land  of  his  testator,  in  his  capacity  of 
executor,  and  "  not  otherwise,"  does  not  oin^  him 
in  his  individual  capacity.  Thtufer  v.  WeTiddl,  1 
Gallis.  37. 

388.  Where  executors  covenant  to  warrant  and 
defend  the  premises  conveyed  in  a  deed,  **  as  ex- 
ecutors are  oound  by  law  to  do,"  this  is  not  a  per- 
sonal covenant     Day  v.  Brown,  2  Ham.  347. 

389.  But  a  covenant  was  held  personal,  where 
an  executor  assigned  a  judgment  recovered  by 
his  testator,  and  covenanted  as  executor,  that  so 
much  was  due  upon  it.  Marvin  v.  Stone,  2 
Cow.  781. 

390.  An  administrator,  who  sells  the  real  estate 
of  his  intestate  for  the  payment  of  debts,  in  pursu- 
ance of  a  license  duly  obtained,  and  enters  into 
covenants  respecting  the  title  of  the  intestate,  will 
be  liable  on  those  covenants,  out  of  his  own  estate, 
though  they  be  expressed  to  be  made  as  adminis- 
trator. Sumner  v.  Williams,  8  Mass.  162.  Sedg- 
wick, J.  dissenting. 

391 .  Executors,  having  a  power  to  sell  lands  of 
their  testator,  are  personally  bound  by  a  cove- 
nant, that  they, "  executors,  &c.,  do  forever  war- 
rant and  defend,"  &c.  Godleij  v.  Taylor,  3  Oey. 
178. 

392.  So  an  officer^  who  sells  an  estate  virtute 
qficii,  is  personally  hable,  if  he  enters  into  cove- 
nants respecting  the  debtor's  title  to  the  estate. 
$umn»r  v.  WiUwms,  8  Mass.  210.    Per  Parker,  J. 

393.  An  officer,  who  sold  land  under  a  deed 
which  showed  on  the  face  of  It  that  the  sale  was 
void,  was  nevertheless  held  liable,  on  a  collateral 
covenant  in  it,  that  he  had  obeyed  all  the  direc- 
tions of  the  law  relative  to  such  sales.  Wade  v. 
Merwin,  U  Pick.  280. 

394.  The  guardians  of  a  minor,  in  a  deed  of 
conveyance,  covenanted,  in  their  capacity  of  guar- 
dians, that  the  father  of  the  minor  ^ied  seized  of 
the  premises,  and  that  they,  in  their  capacity  afore- 
said, in  right  of  the  minor,  were  lawfully  seized 
of  the  premises ;  and  it  was  held  that  the  guardi- 
ans were  liable  personally  on  these  covenants. 
Whiting  V.  Dswey,  15  Pick.  428. 

See  ApPREifTicE,  45. 46. 

395.  Where  one  covenants  for  himself,  without 
naming  his  heirs,  to  convey  land  on  a  certain 
event,  and  dies  before  that  event  happens,  his  ad- 
ministrators are  act  liable.  EarU  y.  Dieknm,  1 
Dev.  16. 

396.  Executors  are  bound  by  covenants  in  a 
deed  of  their  testator,  though  they  are  not  named. 
Harrison  V.  Sampson,  2  Wash.  lo5.  Lee  v.  Cooke, 
1  Wash.  306.  kCrady  v.  Bnsbane,  1  N.  <&  M. 
104.  Unless  the  covenant  be  one  which  the  tes- 
tator was  to  perform  in  person.    1  N.  &  M.  104. 

397.  The  executor  of  a  vendor  of  land  is  liable 
to  an  action,  by  the  assignee  of  the  vendee  who 
is  evicted,  on  the  covenants  of  warranty  of  the 
vendor.    Chapman  v.  Holmes,  5  Halst.  20. 

398.  Covenant  lies  against  executors  and  ad- 
ministrators of  a  grantee  in  fee,  to  recover  rent, 
where  tlie  grantee  covenants  for  himself,  his  exec- 
utors, &o.,  to  pay  a  rent  in  fee,  although  the  land 

Joes  to  the  heirs.    Van  Rensselaer  v.  Platner,  2 
ohns.  Cas.  17. 

399.  Where  a  lessee  of  lands,  demised  to  him, 
his  heirs  and  assign^,  for  a  term  of  years,  dies  be- 
fore the  end  of  the  term,  his  administrator  becomes 
assignee  of  the  term  in  law,  and  is  liable  on  Uie 
covenants  in  the  lease  until  he  is  lawfully  dis- 


charged of  tho  eitata.    MmUagmti  ▼.  avHti»  It 

Mass.  405. 

400.  A  conveyed  land  with  covenants  of  seizin 
and  warranty,  binding  himself,  his  heirs,  execur 
tors,  and  administrators.  After  his  death,  and  a 
final  distribution  and  settlement  of  his  estate,  the 

Santee  was  evicted.    Held  that  he  could  not  sue 
e  administrator  on  the  covonant  of  warranty. 
Booth  V.  Starr,  5  Day,  275. 

401.  But  where,  more  than  30  years  after  the 
death  of  the  grantor,  and  the  settlement  of  his 
estate  in  the  ordinary  course,  an  eviclson  of  the 
grantee  occurred,  and  he  presented  his  claim  for 
the  breach  of  the  covenant  of  warranty  to  mn  ad- 
ministrator de  bonis  non.  the  court  of  probate 
granted  the  administrator  liberty  to  sell  real  estate 
tor  the  payment  of  the  claim,  and  the  administrator 
sold  land,  which  had  been  distributed  to  the  heirs 
and  devisees,  and  which  bad  been  conveyed  to, 
and  was  possessed  by,  a  hona  fide  purchaser ;  held 
such  lana  was  subject  to  a  lien  for  this  purpose, 
and  the  sale  was  legal.  GriswoUL  v.  BtgeUno^  6 
Conn.  258. 

402.  Where  an  action  was  brought  on  a  cove- 
nant of  quiet  enjoyment  made  by  a  person  de- 
ceased, and  the  eviction  took  place  more  than 
seven  years  after  his  death,  it  was  held,  that  the 
action  was  not  barred  by  the  North  Carolina  sftat- 
ute  of  1715,  requiring  claims  to  be  preferred  within 
seven  years  after  the  death  of  the  party.  Godisy 
V.  Taylor,  3  Dev.  178. 

403.  The  Massachusetts  statutes  of  1788  and 
1791,  rendering  heirs  and  devisees  liable,  in  cer- 
tain cases,  on  demands  against  the  estate  of  a 
person  deceased,  do  not  subject  a  person,  whose 
wife  inherited  personal  property  from  the  cove- 
nantor, to  an  action  after  the  death  of  the  wife. 
Howes  V.  Bigelow,  13  Mass.  384. 

404.  No  action  lies  asainst  heirs,  under  these 
statntas,  unless  where  the  creditor  is  unable,  dur- 
ing the  existence  of  an  administration,  to  procuie 
satisfaction.  Nor  are  heirs  liable|  within  the  time 
limited  for  granting  administration,  merely  be- 
cause no  such  administration  has  been  granted. 
Royce  v.  BurreU,  12  Mass.  396.  Howes  v.  Bige- 
low,  13  Mass.  389.  Webber  v.  Webber,  6  GieenL 
127. 

405.  It  is  not  necessary  that  the  heirs  of  the 
grantor  should  be  named  in  the  convejanoe,  in 
order  to  give  the  grantee  the  remedy  a^auistthem, 
after  the  death  of  the  grantor,  which  is  provided 
in  the  Maine  statute  of  1821.  Webber  v.  Webber, 
6  Greenl.  127. 

406.  The  covenant  of  seizin  is  broken,  if  at  all, 
when  tho.deed  is  made  by  the  jmntor,  and  an 
action  cannot  be  sustained  on  it  after  the  lapse  of 
four  years  from  the  granting  of  administration,  ib. 
When  the  covenants  of  warranty  have  been  bro* 
ken  afler  the  statute  of  limitations  has  nita  in  &vor 
of  an  administrator,  the  heirs  are  liable  for  one 
year  by  the  above  statute ;  and  if  an  action  is  not 
brought  within  that  time,  the  covenantee  loses  his 
remedy,  ib. 

407.  As  there  is  no  circuity  of  action,  in  such 
case,  to  be  avoided,  the  remedy  of  the  covenantee 
being  lost,  he  cannot  avail  himself  of  the  cove- 
nants by  way  of  estoppel  or  rebutter,  ib. 

408.  Lands  lying  without  the  state,  destendlng 
to  the  heir  of  a  warrantor  of  lands  lying  within  the 
state,  cannot  be  treated  as  assets  injMassachuaettSj 
by  which  an  heir  may  be  charged  on  a  breach  of 
the  covenants  of  warranty  in  tiie  deed  of  his  an- 
cestor.   Jhistin  ▼.  Gage,  y  Mass.  395. 

409.  In  aa  action  against  the  heirs  of  the  wai^ 
rantor  alone,  the  plaintiff  must  aver  that  thej  wei% 
expreasty  bound  oy  the  deed.  Lawrence  y.  J9«dt- 
man,  3  Bibb,  23. 

410.  An  action  of  covenant  for  rent  cannot  b« 
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Mitehied  ag&inst  a  penon/without  evidence  of 
■ome  ptirtu  of  contract  Adam$  ▼.  Frmeh^  2  N. 
Ilamp.  387.  Howard  y.  Ramsay,  7  Har.  &  J. 
IIS. 

411.  Covenant  does  not  lie  against  a  party  occu- 
pying demised  premisea,  as  assignee,  unless  he 
nas  actually  received  an  assignment  of  the  lease. 
(laackenboss  v.  Clarks,  12  WenA.  555.  fViOiams 
V.  Woodward^  2  Wend.  487. 

412*  The  holder  of  property  let  upon  mund  rent, 
where  there  is  a  covenant  to  pay  the  rent,  al- 
though the  same  vras  not  made  oy  the  holder ^  is 
Kable  to  pay  the  ground  rent  so  long  as  possession 
is  retained  by  him.  Hurst  y.  Rodnsy.  1  Wash. 
C.  C.  375. 

413.  An  assignee  is  liable  only  for  those  breaches 
of  covenant  which  occur  while  he  is  assignee:  by 
assiening  to  another,  he  discharges  himself  from 
liability  for  subsequent  breaches.  Armstrong  v. 
ITAseZsr,  9  Cow.  m, 

414.  The  holder  of  a  covenant  of  warranty  at 
the  time  of  eviction  may  maintun  a  separate  ac- 
tion against  every  intermediate  warrantor,  whom 
he  may  prosecute  to  judgment,  but  he  can  only 
obtain  one  satisftetion.  King  y.  JITsfr,  5  Ham. 
156. 

^(d.)  Declarationj  generally. 

415.  The  plaintiff  may  set  out  at  length  what 
he  apprehends  to  be  the  legal  efiect  of  the  express 
covenants  in  his  deed.  Gates  v.  CeUdwellf  7 
Mass.  68. 

416.  Where  there  is  a  mistake  in  drawing  arti- 
eles  of  covenant,  the  plaintiff  may  declare,  in 
Fennsylvania,  upon  the  articles  as  they  should 
have  been  drawn,  according  to  the  actual  ame- 
ment  of  the  parties,  with  proper  averments,  snow- 
ingthe  mistake  in  the  original.  Gvtoer  v.  Sterner  ^ 
2  Whart.  75. 

417.  Implied  covenants  may  be  set  foith  in  the 
declaration  in  the  same  manner  as  if  they  were 
expressed  in  the  instrument.  Orannis  y.Vlarkf  8 
Cow.  36.    Barney  v.  Keith,  4  Wend.  502. 

418.  Where  the  plaintiffs  declared  in  covenant 
both. as  heirs  and  devisises,  without  showing  in 
particular  how  they  were  heirs,  and  without  set- 
ting out  the  wlllf  it  was  held  not  to  be  fatal  on 
general  demurrer.    Day  v.  CAism,  10  Wheat.  449. 

419.  Where  there  are  dependent  covenants,  a 
party  cannot  recover  without  averring  and  proving 
either  that  be  performed,  or  was  reaoy  and  willing 
loperform,  his  part.  Harrison  v.  Tojdorj  3  Marsh, 
16o.  Fannen  v.  Beauford^  1  Bay,  937.  Hounsford 
T.  Fisher,  Wright,  580.  Hauotoay  v.  Davis, 
Wright,  130.  PoOard  v.  M'Clain,  3  Marsh.  25. 
Gardiner  v.  Corson,  15  Mass.  503.  Goodwin  v. 
Jjimn,  4  Wash.  C.  C.  714.  Leonard  v.  Bates,  1 
Blackf.  175.    Bank  of  Columbia  v.  Hagner,  1  Pet. 

455.  Bean  v,  JJtwater,  4  Conn.  3.    RM  v.  Mont- 

$  ornery,  20  Johns.  15.  Parker  y.  Parmele,  20 
ohns.  130.  Tinney  v.  Askleu,  15  Pick.  552.  West 
y.  Emmons,  5  Johns.  179.  Dakin  v.  Williams^  11 
Wend.  67.     Webster  v.   Warren,  2  Wash.  C.  C. 

456.  Jones  v.  SommerviUe,  1  Porter,  437.  Smith 
y.  Christmas,  7  Terg.  565.  Or  that  he  was  pre- 
vented by  the  other  party.  Fannen  v.  Beauford, 
1  Bay,  237.     Clendennen  y.  Paulsel,  3  Mis.  230. 

420.  Where  one  party  is  the  cause  why  the  cove- 
nant by  the  other  party  cannot  be  performed,  per- 
formance by  the  latter  is  excused,  and  the  thing 
contracted  to  be  done  by  the  former  may  be  en- 
forced by  suit  without  averring  performance.  Mar' 
jAaU  V.  Craig,  1  Bibb,  379.  Couch  v.  IngeraoU  ^ 
Pick.  292.  ' 

421.  Proof  of  such  conduct  will  suppoM  ^ 
averment  of  performance.  Farnham  v.  ii>  tP^ 
jaall,  1§7.  '%y^  * 


4S«.  When  then  is  a  general  averment 
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fbnnanee  on  the  part  of  the  plaintiff,  and  the  de* 
fendant  pleads  that  the  plaintiff  had  not  performed 
the  covenant  on  his  part,  on  which  plea  issue  is 
joined,  and  a  verdict  had  in  favor  of  the  plaintiff, 
the  want  of  a  special  averment  of  performance  by 
the  plaintiff  will  be  cured  under  the  statute  of 
jeo&ils.     Thompson  v.  Gray,  2  Stew.  &  Port.  60. 

423.  Where  covenants  are  independent,  a  gen- 
eral averment  orreadiness  to  perform,  on  the  part 
of  the  plaintiff,  is  sufficient  S^ocum  v.  Despard, 
8  Wend.  615. 

424.-  In  an  action  for  a  breach  of  a  covenant  in 
an  indenture  of  apprenticeship,  a  general  aver- 
ment that  the  plaintiff «  has  kept  and  performed 
all  the  covenants  in  his  said  indenture,  on  his  part 
to  be  performed,"  is  sufficient.  Wright  y.  Tattle, 
4  Day,  313.  * 

43&.  In  an  action  of  covenant  on  an  indentnrei 
from  which  the  siraature  and  se^  of  the  defend- 
ant has  been  cut,  me  declaration  should  not  set  it 
out  as  a  deed,  with  a  profert,  but  the  facts  should 
be  stated  as  a  reason  for  not  making  a  profert. 
Powers  V.  Ware,  2  Pick.  451. 

426.  If  such  a  deed  be  declared  on  with  a  pro- 
fert, the  declaration  may  be  amended,  so  as  to 
make  it  conform  to  the  case.  Powers  v.  Ware,  2 
Pick.  451. 

427.  So  if  a  deed  be  lost  afler  declaration,  with 
profert  filed,  and  is  not  produced  at  the  trial,  and 
the  execution  of  it  is  not  contested,  the  plaintiff 
may  have  liberty  to  amend  his  declaration,  so  that 
it  shaH  conform  to  the  case,  even  after  verdict. 
Jansen  v.  Ball,  6  Cow.  628. 

428.  In  an  action  on  the  covenants  of  tiUe  and 
quiet  enjoyment  implied  in  a  lease  by  the  words 
"  ^rant  and  demise,"  the  plaintiff  need  not  aver 
eviction.  An  action  lies  though  the  plaintiff  has 
been  prevented  from  taking  possession.  Orannis 
y.  Clark,  8  Cow.  36.  See  DuvaU  v.  Craig,  2 
Wheat.  45.  ' 

429.  But  it  must  be  shown  that  he  was  kept  out 
by  some  one  ^owhoig  whom)  holding  an  elder 
title.    8Coyr.36.    ' 

430.  In  an  action  for  the  non-perfonnance  of  the 
covenants  in  a  lease,  the  declai^^tion  must  aver 
the  time  when  the  lease  expired ;  but  if  it  do  not. 
and  the  defendant  plead  <' covenantsperformed,*' 
and  a  verdict  be  had  for  the  plaintin,  it  will  be 
presumed  that  he  proved  a  good  title,  and  the 
judgment  will  not  be  arrested  for  the  defect  in  the 
declaration.    ShdJby  v.  Heame,  6  Terg.  512. 

431.  A  declaration  against  an  assignee  may  aver 
an  assignment  generaJi^ ;  but  in  a  declaration  by 
an  assignee,  he  must  derive  titie  to  hiinself  througn 
the  intermediate  grantors  specially.  Jfilliams  v. 
Wethcrbee,  1  Aik.  233.  See  Bmrisley  v.  Knight, 
4  Verm.  471. 

432.  In  an  action  of  covenant  for  rent  against 
the  assignee  of  the  lessee,  the  plaintiff  need  not^ 
aver  in  his  declaration  that  the  lessee  has  not 
paid  the  rent ',  it  is  sufficient  if  he  states  that  the 
rent  accrued  afler  the  assignment  to  the  defendant, 
and  that  the  same  is  due  and  owing.  Dubois  v. 
Van  Orden,  6  Johns.  105. 

433.  In  a  declaration  on  an  agreement  that  if  an 
individual  named  did  not  accept  and  pay  a  certain 
order,  then  upon  delivery  of  the  order  to  the 
defendant  he  would  pay,  the  general  assignment 
of  a  breach,  that  the  defendant  had  broken  his  cove- 
nant, is  not  sufficient.  The  declaration  should 
aver  that  the  defendant  had  not  paid,  and  that  the 
plaintiff  had  delivered  up  the  order.  Pollard  v. 
Taylor,  1  Bibb,  465. 

434.  It  was  agreed,  in  an  instrument  of  sub- 
mission under  seal  between  A  and  B,  that  any 
amount  awarded  by  the  arbitrators  in  fevor  of  B 
should  be  credited  by  A  on  a  note  he  held  against 
^.  B  cannot  luitain  an  action  of  covenant  agamst 
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A  for  not  to  crediting  an  imoiint  awarded  hiniy 
without  averriiig  that  the  note  was  tnosferred  by 
A  before  it  became  due.  The  covenant  and  award 
operate  as  a  reoeipt  in  each  caae,  pro  tatUo;  and 
whenever  the  balance  waa  paid,  the  note  would  be 
■atia6ed.    Flint  v.  Clark,  12  Johna.  374. 

435.  In  an  action  on  the  covenant  of  warranty, 
where  the  intereat  of  the  covenantee  has  been 
aaaigned  to  another,  he  muat  allege  in  his  declara> 
tion  that  he  ia  answerable  to  his  assignee  for  the 
breach.    JVt^es  v.  StnoteU,  7  Maaa.  444. 

436.  If  a  declaration  allege  a  covenant  te  hare 
been  made  by  the  defendant,  his  Aetrt,  ezecntors, 
and  administrators,  the  variance  is  not  material, 
though  the  covenant  does  not  mention  heirs. 
Jordan  y.  Cooper,  3  S.  &  R.  564. 

437.  Notice  is  to  be  averred,  if  the  breach  be 
mainly  in  the  knowledge  of  the  plaintiff,  fhijf  v. 
Campbell,  1  Stew.  543. 

4%).  When  sureties  covenant  for  their  principal 
that  he  shall  perform  certain  acttf  within  a  stated 
period,  it  is  not  necessary,  in  an  action  on  the 
covenant,  to  aver  notice  to  the  sureties  of  a  fail* 
ure,  on  Uie  part  of  the  principal,  to  perform  the 
acts.    Busk  ▼.  CrUe^fufd,  4  Ham.  105. 

439.  An  averment,  in  the  declaration,  that  a 
deed  was  given,  implies  that  it  was  accepted  by 
the  grantee.     Gadey  v.  Price,  16  Johns.  267. 

Breaek* 

440.  A  breach  may  be  sssigned  according  to  the 
substance,  though  not  acooraing  to  the  letter  of 
the  covenant    Totter  v.  Baeon,Jt  Wend.  583. 

441.  A  breach  may  be  aaaigned  in  the  worda  of 
the  covenant,  where  such  general  assignment 
amounts  to  a  breach.  Enough  must  be  placed 
on  the  record  to  ahow  that  the  covenant  has  been 
broken,  and  that  the  plaintiff  hss  a  cause  of  action. 
Rondel  v.  Ckeaapeake  and  Delaware  Canal  Con^ 

rmy,  1  Harring.  151.    See  Breckenridge  y.  lies, 
Bibb,  330.    Hord  v.  TrinMe,  3  Marah.  533. 

442.  Breach  of  the  covenant  of  seisin  may  be 
aaaigned  by  negativing  the  worda  of  the  covenant, 
that  the  grantor  has  good  right  to  convey ;  but  the 
covenants  for  quiet  enjoyment  and  of  general 
warranty  require  the  assignment  of  a  breach  by 
a  specinc  ouster  or  eviction  by  paramount  title. 
RiMrt  V.  Snyder,  9  Wend.  416.  JltOeekan  Y. 
MLangklin,  1  Hall,  33.  MarsUm  v.  AoMs,  9 
Msss.  433.  J^aorcs  v.  Jaekeon^  4  Msss.  408. 
TyfamUy  r.  Henley,  4  Maaa.  441.  PrteeoU  ▼. 
TVusmafi,  4  Maaa.  607.  PoUmrd  ▼.  Dwigkl,  4 
Craneh,  421.  See  Bender  v.  Fromberger,  4  Dall. 
436.  iSedrwieAc  V.  HoUen&adk,  7  Johna.  376.  WU^ 
Uame  v.  fFetkerbee,  2  Aik.  329. 

443.  It  ia  not  indiapenaably  necesstry  to  aver 
that  a  reooyery  constituting  a  breach  of  the  coye- 
nant  of  warranty  was  by  elder  and  better  title;  it 

js  sufficient  if  it  be  averred  to  be  br  an  elder  and 
independent  title,  which  has  preivailed.  WUliame 
y.  tVetkerbee^  1  Aik.  233. 

444.  A  declaration  on  a  C4)venant  of  seisin, 
under  the  statute  of  Ohio,  oonceming  covenants 
real,  is  bad  unleaa  it  aver  eviction.  Hobtiuon  v. 
Jfeil,  3  Ham.  525. 

445.  A  declaration  on  a. covenant  of  warranty 
muat  alleffe  an  eviction ;  it  ia  not  auffieient  to  aver 
that  the  (fofendant  had  no  title  when  he  made  the 
warranty.     Crutekei^  v.  Shemp,  5  Hay w.  100. 

446.  No  particular  formality  is  required  in  avetw 
rintf  an  eviction.    Day  y.  Ckum,  l(f  Wheat.  449. 

447.  It  is  not  necessary  to  state  all  the  fkcts  con- 
stituting an  eviction,  though  a  declaration  aetting 
out  the  facta  would  be  good.  Riekert  y.  Snyder, 
9  Wend.  416. 

448.  In  covenant  on  general  warranty,  the  decla- 
ration averred  that,  at  the  time  of  the  grant,  there 
existed  a  judgment  againat  the  grantor,  by  <  virtue 
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of  which  the  nremiees  were  sold  «n  eaecntioa,  i 
aequently  to  the  gnmt,  and  purchaaed  by  the  gnotoff 
and  others,  as  parttiers,  in  the  name  of  a  trustee,  sad 
that  aflerwaroa,  by  an  action  of  ejectment,  in  ikm 
name  of  the  truatee,  the  eovenantee  was  evicted  ; 
held,  on  demurrer,  to  contain  a  sood  aaakgnmemti 
of  a  breach.    SmUky.Jif  Campbell,  IBUe A  !(». 

449.  A   particalar  aaaignment  of 
required  in  an  action  on  the  covenant 
incumbrances.    Maraton  y.  Hobbs,  2  Mi 
MUekell  V.  Warner^  5  Conn.  497. 

450.  Under  a  general  assignment,  tiiat  the 
nantor  has  broken  his  covenant  a||ainet 
brancea,  the  plaintiff  will  be  entitled  only  to 
nominal  damacea.  If  he  haa  diacharged  the  i»> 
cumhrance,  and  would  recover  the  amount  pSMl, 
he  must  aver  the  fact  specially.  D^finre^t  t.  rsrfr, 
16  Johns.  122. 

451.  A  breach  of  covenants  of  j^mooI 
in  a  deed,  ia  not  well  aaaigned  by  the  allei 
that  the  covenantor  had  '*  no  right  to  aell 
vey  in  manner  and  form,*'  &c  ?rhe  two  coyenaats 
ate  distinct^    €h^  v.  Fotrivsdhsr,  1  Fairf.  91. 

452.  An  aaaignment,  in  the  same  count,  of  a 
breach  both  of  the  covenant  c^-  aeisin  and  war- 
ranty, 18  fdo  de  ee.  Hacker  y.  StareTf  8  GxeeaL 
228.    Swett  v.  Patrick,  2  Fkirf  179. 

453.  In  a  "  chancing  bargain,'*  a  delect  of  tiM 
vendor's  title  will  not  render  him  liable  Ibr  brettch 
of  covenant,  unleaa  iraud  be  ahown.  WiaUaea  y. 
BarUno,  3  Bibb,  168. 

454.  A  declaration,  on  a  covenant  to  pay  $4,400 
in  cAah,  that  the  defendant  had  not  naid  M)00, 
was  held  a  good  aaaignment  of  a  breacn.  liaU  v. 
Roosevelt,  9  Cow.  306. 

455.  Such  declaration  merely  Itmiii  the  damages 
to  the  amount  of  the  breach  aaaigned.  ib* 

456.  It  ia  a  good  aaaij^ment  of  a  breach  of  a 
covenant  to  pay  the  plaintiff  a  certain  sum  in  a 
preacribed  manner,  and  also  to  pay  another  sum 
to  a  third  perfon,  if  it  be  averred  that  the  cove> 
nantor  haa  not  paid  the  plaintiff  in  the  manner 
mentioned  in  aaid  agreement.  JMe  y.  Roooeveiif 
9  Cow.  306. 

457.  Undef  a  covenant  not  to  cut  timber,  bat 
fVom  lands  whioh  then  were,  or  should  thereafter 
be,  cleared,  a  breach  sssigned  in  cutting  timber  on 
lands  which  die  defendant  had  not  cleared  m  bad; 
for  it  might  have  oeen  from  land  cleared  by  others. 
TV^toeKy.  SteeU,  3  Caines,  169. 

4513.  In  an  action  on  a  covenant  of  the  vendor 
of  a  boat  against  all  suits,  Ac.,  for  money  owia^ 
by  the  boat  to  third  persons,  on  scoount  or  its  pur- 
onaae,  an  assignment  of  a  breach,  that  such  pemaa 
had  commenced  an  action,  is  insufficient.  It  should 
be  averred  that  the  action  waa  cammenoed  on  ai> 
count  t^  the  purchaae.  Wilson  v.  Boeoerm,  2  B<oo& 
87. 

459.  Where  several  breaehea  are  assigned,  if 
erroneous  instructions  as  to  either  are  jpwn  by 
the  court,  it  {a  ground  for  reversal.  Jkoma  v. 
HaUy,  1  Dana,  2613. 

460.  So  it  ia  error,  if  entire  damages  are  aaseaaed 
where  two  distinct  breaches  are  assigned,  for  one 
of  which  it  cppesrs  thst  the  plaintiff  nas  no  cause 
of 'action.  Morrow  ^.  Ooiemor,  Hardin,  489. 
8.  P.  Wilson  y.  Bomers,  %  Monr.  87. 

461.  But  if  any  one  breaoh  be  well  aaaigned,  the 
declaration  cannot  be  held  ill  on  demurrer.  JITCcia 
y.  HiU,  2  LitL  374. 

462.  In  the  New  Jersey  practice  of  the  court  for 
the  trial  of  small  causes,  "the  state  cf  demand ** 
mast  sssign  breaches,  b^  alleging  one  or  moie 
cov^enantsbroken.    Engltsk  y.  Homer,  2  Pen. 816. 

463.  And.  it  must  appear  upon  the  state  of  de- 
mand that  the  instsnment|  on  which  the  action  ia 
founded,  ia  under  aeal.  B^lderback  v. 
2Ha]Bt.  64.    Ptersen  Tk  AsTfom  1  Hala^  MBw 


^^P" 


..• 


COVENANT. 


693 


(e.)  PUas. 


464.  Kcm  e$t  faetwn  is,  under  a  statate  of  Ohio, 
a  plaa  of  the  general  israe  in  covenant,  to  .which  a 
notaoe  of  set-off  may  be  appended.  Granger  ▼. 
Cffmitgtrf  6  |iam.  41. 

46^  Notice  of  special  matter,  to  be  ffiven  in  evi- 
deooe  by  the  defendant  on  trial,  m^  be  subj  oined 
to  a  plea  of  non  egt  factym.  Frofgost  y.  Colder, 
S  Wend.  517. 

466.  The  single  plea  of  non  est  faetrnm  admits 
all  the  material  averments  in  the  declaration. 
MMeiek  ▼.  SUwmrt,  7  Cow.  474.  Thomas  t. 
Woods,  4  Cow.  173.  Legg  v.  Robinson,  7  Wend. 
194.     Cooper  ▼.  Wotson,  10  Wend.  202. 

467.  And  the  defendant  cannot,  under  this  plea, 

fire  in  evidence  special  matter  to  disprove  the 
reach  alleged,  though  consented  to  by  the  plain- 
tiff's counsel.    Kellogg  v.  IngersoU,  1  Mass.  5. 

46^.  Where,  in<  an  action  on  the  covenant  of 
warranty,  non  est  factum  is  the  only  plea,  the  plain* 
tiff  need  not  prove  an  eviction,  by  showing  a 
recovery  against  him,  or  a  writ  of  possession  exe- 
cuted.   Owpsr  ▼:  fFatson,  10  Wend.  202. 

469.  If  this  is  the  only  plea  in  an  action  by  the 
lessee  against  his  lessor  for  breach  of  covenant  of 
title,  the  question  of  title  to  the  land  cannot  ^rise. 
Bonuy  V.  £m(4,  6  Wend.  555. 

470.  So,  where  this  is  the  only  plea  id  an  action 
for  breaeh.of  coTeaant  for  quiet  enjoyment,  no 
jquestion  arises  as  to  eviction;  and  if  notice  is 
given,  with  such  plea,  that  the  tenant  would  deny 
the  eviction,  he  must  prove  that  there  has  been  no 
eviction.    Kane  v.  Satoyer,  14  Johns!  89. 

471.  A  plea,  which  denies  a  delivery  of  the 
instilment  declared  on,  must  state  facts  so  clearly 
and  positively  that  no  other  conclusion  can  be 
drawn  than  that  there  was  no  legal  delivery. 
JfCoy  V.  HUL  2  Litt  375. 

4T£  The  plea  of  non  infregit  eonoentionem  is 
not  a  general  issue,  but  must  be  pleaded  in  bar. 
Fhelps  y.  Sawyer,  1  Aik.  150. 

4TS.  In  eovenant  upon  a  warnmtv,  in  which 
one  of  the  breaches  assigned  is,  that  the  defendant 
was  not  seized  of  a  gM>d  estate  in  fee,  &«.,  the 
plea  of  non  infregit  contentionem,  Soi.,  .though  it 
presents  an  informal  issue,  is  still  sufficient  for  the 
eourt  to  enter  Judgment  on.  Bender  v.  Fromber' 
ger,  4  Dall.  436. 

474.  In  an  action  under  an  agreement  by  the 
covenantor  to  pay  on  the  delivery  and  acceptance 
by  him  of  certain  letters  patent,  the  plea  of  non 
n^regil  eonveniumem  puts  in  issue  tbe  delivery  and 
acceptance,  and  the  covenantee  must  prove  them 
•n  trial.    Roosevelt  v.  Fulton,  7  Cow.  71. 

475.  Wheo  two  bieaehes  are  assigned,  and  the 
4efendant  pleads  to  the  whole  action  a  plea  which 
is  good  as  to  one  breach  only,  such  plea  is  bad 
on  demiiirrer.  Bfeekewndge  v.  Lee,  3  Bibb,  330. 
Mnldrme  v.  JIfCleland,  1  Litt.  5. 

476.  Where  a  contract  contains  covenants,  some 
of  them  conditions  precedent,  to  be  performed  by 
the  plaintiff,  and  some  not,  a  plea,  alleging  gen* 
erally  "  that  the  plaintiff  did  «6t  perform  the  cove- 
nants' which  were  .to  have  been  performed  by 
him;*isbftd.    .¥i^r«is  y.  Jll'a«2and,  1  Litt.  5. 

477.  Where  all  the  covenants  are  in  the  affirma* 
tive,  omniaperfornumt  fa  a  good  plea.  BaUey  v. 
Rogers,  X  Greenl.  189.  And  the  mere  occurrence 
of  ne^tive  words  does  not  make  the  covenant 
negative,  if  they  are  m  affirmance  of  a  precedent 
afiinnative ;  or  if  tbe  whole  clause,  taken  together, 
is  essentially  affirmative,  ib, 

478.  ^  Covenants  performed  "  is  not  an  issuable 
plea  to  a  covenant,  in  which  the  covenantor  does 
not  stipulate  to  do  any  thing,  bat  only  warrants 
a  Ctet  to  exist  at  the  time  of  making  the  warranty. 
Champ  v:  JMUry,  A  Marsh.  316. 


479.  In  Penasylyania,  under  the  plea  of  eove- 
nants  performed,  with,  leave. to  give  in  evidence 
every  thing  that  amounts  to  a  legal  defence,  the 
defendant  may  prove  any  matter  that  he  might 
have  pleaded,  without  giving  notice  of  such  mat- 
ter, unless  called  for.  Webster  v.  Warren,  2  Wash. 
C.  C.456.    5e«  oZso  4  Dali:  439. 

480.  In  an  action  on  a  covenant  to  account  and 
pay  <<at  any  time,  when  lawfully  required,"  the 
defendant  •oaniiot  avail  himself,  upon  the  plea  of 
« covenants  performed,"  of  the  defence  that  he 
had  not  been  lawfully  required  to  Mpount  and  pay 
before  Auit  brought.  Rangier  y.  Mmrton,  4  Watts, 
265. 

481.  On  the  plea  of '^  covenants  perfermed,"  the 
defendant  has  tne  right  to  open  and  close.  I{orris 
V.  Insvaranee  Company  ofJ^orth  America,  3  Teates, 
84. 

482.  Such  plea  must  conclude  to  the  country. 
Overton  y.  Crabb,  4  Hayw.  109. 

483.  Under  the  plea  of  covenants  performed,  the 
defendant  cannot  avail  himself  of  the  difficulty  of 
peiforming  his  covenants,  in  excuse.  Stone  v. 
jD9nA,3Torter,231. 

484.  The  plea  of  ^*  conditions  performed  "  admits 
all  the  facts  that  ere  well  alle^d,  and  assumes  the 

Sroof  of  performance.    Harrison  v.  Park,  1  J.  J. 
larsh.  17Sl    ' 

485.  The  plea  of  "covenants  performed"  ad- 
mits the  execution  of  the  instrument,  and  super- 
sedes the  necessity  of  other  proof;  but  it  does  not 
admit  that  the  adverse  party  had  performed  his 
agreement.  JS'eave  v.  Jenkins,  2  Teates,  107.  See 
also  Roth  V.  Miller,  15  S.  &  R.  105.  BameU  v. 
Crtttcher,  3  Bibb,  2(Ki.  So  any  plea  in* bar,  nega- 
tiving the  breaches  assigned,  admits  the  convey- 
ance and  the  covenants  declared  on,  and  the 
deed  need  not  be  produced.    Marston  v.  Hobbs, 

2  Mass.  438. 

486.  But  in  Alabama  a  plea  of  payment,  or  of 
covenants  performed,  does  not  admit  the  deed  r 
the  plaintilf  must  prove  his  cause  of  action,  as  if 
no  such  plea  had  been  filed.    Bryant  v.  Simpson, 

3  Stew.  339. 

487.  A  covenant  dated  at  an  impossible  time 
may  be  submilti*d  to  a  jury,  without  proof  that  it 
was  dated  by  mistake,  notwithstanding  fin  aver- 
ment in  the  oeclaration  of  the  fact  of  mistake,  no 
plea  being  filed  putting  in  isdue  the  execution  of 
the  instrument.'  Richards  v.  Vanner,  4  Stew.  A 
PoK.  64. 

486.  Where  the  plaintiff  covenanted  to  build  a 
mill-dam,  within  three  months,  ^unavoidable  acci- 
dents excepted,)  in  a  workmanlike  manner,  and 
the  defendant  pleaded  in  bar,  that  the  plaintiff  did 
not,  within  three  months,  in  a  workmanlike  man- 
ner, build  the  dam,  the  plea  was  held  ill,  both  for 
duplicity,  and  for  not  alleg^ing  that  the  plaintiff 
was  not  prevented  by  unavoidule  accidents.  Scott 
y.  Whipple,  6  Ghreenl.  425. 

489.  Where  the  declaration  averred  a  delivery, 
and  the  defendants  pleaded  "  covenants  performed ," 
a  replication  stating  that  the  plaintiff  tendered,  but 
the  plaintiff  refused  to  perform,  was  held  to  be  a 
deputure.     PoUar^Y.  Taylor,  2  Bibb,  234. 

490.  Eviction  of  the  whole  or  any  part  of  the 
demised  wemises,  is  a  good  plea  in  bar  to  an 
action,  eittier  of  debt  or  covenant,  for  rent  Pen^ 
dleton  V.  Dyett,  4  Cow.  581.  See  15  Mass.  268. 
15  Pick.  147. 

491.  Where  the  covenants  are  dependent,  it  is  a 
good  plea  in  bar  that  the  party  seeking  perform- 
ance has  not  performed,  of  offered  to  perform,  the 
covenants  on  his  part.  Parker  v.  ParmeU,  20 
Johns.  130.  JlUter,  where  the  covenants  are  inde- 
pendeut.  JlfCampbdl  v.  MiUer,  I  Bibb,  4^.  Web- 
sterv.  Warren,  2  Wash.  C.C.  456. 

492.  To  an  action  of  covenant  for  not  furnish- 
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ing  such  a  boat  u  is  required  yy  a  contract  under 
■eal,  accord  and  latufactioQ  niajr  be  pleaded  in 
bar.     CuUer  v.  Cox,  2  filackf.  17d. 

493.  A  plea  alleging  a  parol  agreement,  upon 
which  the  mutual  covenants  were  founded,  and 
averring  that  the  plaintiff  had  not  performed  his 
part  of  the  agreement,  is  not  admiaeible.  Trubue 
V.  Kay,  4  Bibb,  226. 

4i)4.  If,  to  an  action  on  a  covenant  to  convey 
land,  the  defendant  pleads  a  tender  of  a  deed 
according  to  the  intent  of  the  covenant,  he  must 
make  a  profe^  of  the  deed.  Sook  r.  KntnoUSf 
1  Bibb,  283. 

495.  A  recovery  in  an  action  on  the  covenant 
in  a  deed  against  incumbrances,  and  assessment 
of  nominal  damages  merely,  because  the  cove- 

,  nantee  had  not  lemoyed  the  incumbrance,  is  no 
bar  to  another  action  tio  recover  the  actual  damage 
suffered  to  extinguish  the  incumbrance.  IhnneU 
V.  Thomson,  1  Fairf.  170. 

496.  In  an  action  for  breach  of  the  covenant 
against  incumbrances,  if  the  plaintiff  lets  out  par- 
ticularly the  incumbrance,  constituting  the  breach, 
and  his  assignment  shows  a  breach  suffieittit  in 
law,  the  defendant  must  either  confess  and  avoid, 
or  traverse  the  breach  thus  set  out.  It  is  not  anffi- 
cient  to  state  in  the  plea  that  the  premises  Were 
free  of  all  incumbrances  at  the  time,*&c.  KMogg 
V.  IngersoUf  2  Mass.  97. 

497.  But  if  the  breach  is  not  well  assigned,  the 
defendant  is  entitled  to  judgment,  though  his  plea 
is  bad.  ib. 

496.  In  an  action  for  breach  of  covenant  of 
seizin,  the  defendant  should,  in  his  bar,  regularly 
maintain  his  seisin,  and  the  plaintiff,  in  his  repli- 
cation, should  aver  who  in  fact  was  seized,  rer 
Parsons,  C.  J.  MarsUm  v.  HoMs,  2  Mass.  437. 
See  fVUford  v.  Rose,  2  Root,  14. 

499.  In  an  action  by  the  assignee  of  the  grantee, 
against  tlie  grantor,  for  the  breach  of  the  covenant 
m  warranty,  in  a  deed  containing  covenants  both 
of  seisin  and  warranty,  the  grantor  pleaded  that 
he  was  not  seized  at  the  time  of  the  convejjrance, 
and  the  assignee  took  issue  on  this  fact ;  it  was 
held  that  this  was  a  waver  on  the  part  of  the 
assignee  of  the  estoppel  on  the  grantor  to  deny 
his  seizin  at  the  time  when  the  deed  was  executed, 
and  that  the  jury  mij^ht  find  the  truth.  BartkoUh 
mew  V.  Canute,  14  Pick.  167. 

500.  In  an  action  on  a  covenant  to  pay  a  debt,  if 
it  cannot  be  coUecled  by  due  process  of  law,  aver- 
ring notice  of  the  failure  to  collect,  the  defendant 
must  deny  this  by  plea,  or  it  will  be  taken  as  ad- 
mitted on  the  record.  Thomas  v.  Woods,  4  Cow. 
173. 

501.  If  an  assigned  breach  of  a  covenant  be,  that 
the  stale  had  no  authority  to  sell  and  dispose 
of  lands,  it  is  tu>t  a  good  plea  negativing  the 
breach,  that  the  gotemor  of  the  state  was  legally 
empowered  to  seu  and  convey  the  lands.  Fletcher 
V.  Peek,  6  Cranoh,  87. 

502.  In  an  action  of  covenant  against  the  as- 
signee of  a  term,  the  defendant,  under  a  general 
plea  that  he  does  not  hold  as  assignee,  cannot  ask 
for  an  apportionment  of  the  r#nt  because  he  has 
been  evicted  from  a  part  of  the  premises.  In 
order  to  entitle  him  to  an  apportionment  on  this 
account,  he  must  plead  the  facts  specially,  and  not 
in  bar  of  the  whole  action.  Lansing"  v.  Van  AU 
styns,  2  Wend.  561.    See  15  Mass.  268. 

50ft.  A  plea  to  the  consideration  of  a  covenant, 
in  part  onfy,  is  bad.  WaUaee  v.  Barlow,  3  Bibby 
168. 

504.  Tt  is  not  a  good  plea  to  an  action  for  breach 
of  a  covenant  to  let  a  house  to  the  plaintiff  at  a 
puticular  day,  that  the  tenant  in  possession  of  the 
nouse  held  over  against  the  will  of  the  defendant. 
Kerr  v.  Whitaker^  2  Pen.  670. 


605.  A  plea  impeaching  the  eoisideTatMB  ef  a 
covenant  on  the  ground  of  fraud,  ahoold  set  forth 
the  facts  in  which  the  alleged  fraud  consists,  or  it 
will  be  bad  on  demurrer;  but  the  plaintiff  waves 
the  defect  by  pleading  «>ver.  Barlow  ▼.  H''Uc^ 
3  Marsh.  460. 

506.  In  Pennsylvania  a  jury  may,  in  an  action 
of  covenant,  certify  a  balance  due  to  the  deiend- 
ant     Vieary  v.  JUtfore,  2  Watts,  451. 

(f.)  Emdenee, 

507.  Where  the  breach  of  a  covenant  in  q>eeiaRv 
assigned,  and  the  proof  of  it  alleged  to  be  by  di*ett 
and  records,  they  are  to  be  shown  on  oyer.  Wi^ 
ford  V.  Rose,  2  Root,  172. 

508.  Where  the  defendant  is  defaulted,  in  an 
action  of  covenant,  the  plaintiff  is  not  bonod  lo 
prove  the  averments  in  his  declaration.  Gmrekr 
V.  Graham,  1  Ham.  347. 

609.  Nor  can  the  defendant,  afWr  jod^roent  by 
defaulf ,  give  in  evidence  an  agreement  signed  by 
the  plaintiff,  engaging  to  make  ded action*  on  tlis 
happening  of  oertam  events.  Templeian  v.  Ftmrse, 
2  Havw.  339. 

510.  In  covenant,  defendant  takes  oyer  of  the 
covenant,  and  ailerwards  pleads  covenants  per- 
formed; held  that  defendant  by  oyer  has  made 
the  covenant  itself  a  part  of  the  record,  and  cannot, 
at  trial  of  the  issue,  object  to  the  covenant  as  evi- 
dence, on  the  ground  of  variance  between  it  and 
the  covenant  set  forth  in  the  declaration.  Armk- 
strong  V.  Armstrong,  1  Leigh,  491. 

511.  Evidence  is  inadmissible,  on  a  plea  c^ cove- 
nants performed,  to  show  that  the  plaintiff  agreed 
by  parol  to  exonerate  the  defendant  and  look  to 
another.    Patton  v.  Robinson,  1  Bibb,  285. 

512.  Where  the  issue  is  made  up  on  the  plea  of 
covenants  performed,  the  defendant  cannot,  on  the 
ground  that  the  suit  is  not  brought  by  the  proper 
parties,  exclude  the  instrument  oil  which  <he 
action  is  founded,  and  which  is  correctiy  described 
in  the  declaration.  Wainright  v.  Townsiey,  1 
Stew.  29. 

513.  If  the  breach  of  contract  for  which  aa 
action  of  covenant  is  brought  was  accompanied 
with  fraud,  the  fraud  is  a  proper  subject  of  inquiir, 
and  may  be  specially  averred  in  the  action.  Cuius 
V.  Cox,  2  Blackf.  178. 

514.  On  a  writ  of  inquiry  in  covenant,  the 
plaintiff  cannot  give  evidence  of  ally  hteach  not 
set  forth  in  his  declaration.  MaUhews  ▼.  Skssa^ 
2  Rep.  Con.  Ct.  103. 

515.  Fraud  in  the  consideration  of  a  covenanA 
cannot  be  shown.  AlUer^  of  fraud  in  the  exe- 
cution of  the  deed.  Stoemn  v.  Despttrd,  8  Wend. 
615. 

516.  The  parties  may  show  that  the  considnw 
ation  was  greater,  if  less  than  that  expressed  ia 
the  deed.     JBelden  v.  Snpnottr,  6  Conn.  304^ 

517.  Where,  in  a  declaration  on  the  covenant  of 
warranty,  the  plaintiff  has  stated  a  partieular  con- 
sideration, he  cannot  give  in  evidence  a  deed 
showing  that  the  consideration  was  different,  and 

rater  than  that  staled,    atwke  v.  M^AnuUy^  3  S. 
R.d64. 

518.  And  where  the  issne  joined  is  on  the  tide 
of  the  defendant,  the  plaintiff  need  not  show  tha* 
he  took  any  measures  to  complete  the  title  that  he 
purchased  of  the  defendant.  i^. 

519.  In  covenant,  the  obligation  on  which  it  iff 
brought  is  vrimafaeie  evidence  of  a  consideration 
and  Uie  defendant  cannot,  by  pleading  negatively 
that  it  **  was  given  without  consideration,"  throw 
the  burden  of  proof  on  the  oUigee.  Boons  v 
SkarMeford,  4  Bibb,  67. 

520.  Matter  that  is  not  well  pleaded,  and  is  not 
an  answer  to  the  breach  assigned  ip  the  declara- 
tion, cannot  be  eonsidered  is  an  adttUMicfa  vf  the 
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eanae  of  lotion  set  forth  io  the  deoUratioD,  lo  as 
to  exewe  the  |ilaiiitiir  from  proving  the  allegations 
m  his  ilecUration.  SimotUan  v.  fVinier,^  Pet. 
141. 

GSn.  ThoSi  in  covenant  on  a  charter  party,  bv 
which  the  owners  of  a  briff  lei  her  to  the  defeno* 
ant  for  a  certain  time,  tlie  hire  to  be  paid  at  certain 
periods  and  under  certain  oirearastances,  and  after 
the  briff  had  earned  a  sum  of  money,  she  was  lost 
bj  perus  of  the  sea,  and  the  declaration  set  out  the 
eovenantSy  and  averred  performance  by  the  plain- 
tiff,  and  that  $2734.17  was  due  and  unpaid ;  and 
the  defendant  pleaded  that  he  had  paid  the  plain* 
tiff  all  that  was  due,  according  to  the  charter 
pwty ;  and  the  court  instructed  the  jury,  upon 
trial  of  the  issue  joined  on  this  plea,  that  the  plain- 
tiff was  not  bound  to  prove  his  declaration,  but  that 
the  burden  of  proof  was  on  the  defendant  to  main- 
tain his  plea ;  it  was  held  that  such  instruction  was 
erroneous,  the  plea  not  meeting  the  alle|rations  in 
the  declaration,  nor  amounting  to  an  admission  that 
the  brig  bad  earned  the  sum  demanded,  it,    , 

538.  The  execution  of  a  lease,  and  the  possession 
«f  the  defendant,  is  evidence  sufficient,  onma/iia«, 
to  charge  a  defendant  as  assignee  for  tne  non-pay- 
awat  of  rent;  but  it  is  not  conclusive  on  nim. 
thUmms  V.  Woodward^  2  Wend.  487.  Lansing  v. 
Vmn  Ai^MnAy  2  Wend.  563. 

523.  If  the  issue  is  made  up  on  the  question 
vhether  the  defendant  holds  as  assignee,  the  plain- 
tiff must  prove  the  assignment  to  the  defendant. 
Imnnng  ▼.  Van  AlHyne,  2  Wend.  561.  See 
(tuackenhoss  v.  CZarft,  12  Wend.  555. 

524.  A  transfer  of  an  estate,  to  which  a  privilege 
granted  by  lease  is  appurtenant,  is  suffioient  evi- 
denoe  to  charge  the  person,  who  acquires  the  prin- 
oipal  estate,  with  rent,  as  assignee  of  the  interest 
ooBveyed  by  the  lease.  ProvoH  v.  Colder.  2 
Wend.  517. 

505.  Under  a  plea  that  the  defendant  does  not 
hold  by  assignment,  evidence  is  admissible  to  shotv 
that  toe  estate  under  the  lease  declared  on  hftd 
ceased  by  the  death  of  the  lessee,  who  held  only 
ftr  life,  Kfore  entry  by  the  defendant.  WUtiams 
y.  Woodward^  2  Wend.  487. 

GM.  Where,  in  an  action  on  an  agreement  to 
CMire^  to  the  plaintiff,  on  a  day  cerUin,  in  con- 
sidantioB  of  which  the  plaintiff  was  to  pay  a  cer- 
tain sum,  be  avers  readiness  to  perform,  on  whicIT 
■wrment  the  defendant  takes  issue,  the  plrintiff 
aeed  not  prove  psorfornance  or  tender;  it  is  suf* 
fiiiest  fer  him  to  show  that  the  defendant  had 
n«  title  on  the  day.  Knox  v.  Binekart,  9  S. 
4k  H.  45. 

M7.  In  covenant  for  not  emplcmng  the  plaintiff 
wa  elerk,  the  declaration  averred  that  on  the  day 
stipulated  in  the  covenant,  the  plaintiff  was  leadv, 
attd  tendered  his  servioes  to  the  defendant  Held 
that  this  averment  was  not  supported  b^  evidence 
that  on  the  day  stip«lated  the  plaintiff  was  sick, 
and  that  the  defendant  agreed  to  dispense  with  his 
■frvices  until  he  should  reoover,  and  that  on  a 
svbieqaent  day  he  tendered  his  services,  and  that 
the  defendant  refused  to  employ  him.  Marks  v. 
JMtnson,  1  Bailey,  89. 

588.  In  covenant  on  an  agxeement  to  convey 
land,  payment  fer  which  was  to  be  made  in  lawful 
cwrencv  of  New  Jersey,  the  vendee  may  prove. 
tlMt  before  the  day  for  payment,  the  vendor  affreea 
to  receive  bank  bills,  which  were  tendered  and 
rsfbsed.    MEowtn  v.  Uoss^  2  South.  582. 

599.  The  mere  faot  of  possession  by  persons 
olaiming  to  hold  ftom  one  having  elder  and  pur 
amonnt  right  to  the  land  conveyed  to  the  cove- 
nantee, with  oovenants  of  warranty  and  psym^]!* 


of  taxes  bv  them  on  the  land,  without  evidetiQ^    1 


legallj  derived  from  the  person  holding 
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sustain  an  action  on*  the  covenant  of  warranty. 
Jenkins  v.  BqphnSf  8  Pick.  346. 

530.  Where  a  party  has  been  in  possession  of 
premises  under  his  grantor  sufficient  length  of 
time  to  gain  title  by  ferce  of  the  statute  of  limita- 
tions,  it  IS  complete  proof,  in  an  action  against  the 
erantor  on  the  covenant  a^inst  incumbrances 
Sbat  a  recovery  obtained  against  the  grantee  by  an 
adverse  claimant,  was  not  by  a  paramount  legal 
title ;  no  proof  having  been  offered  that  the  ad- 
Verse  claimant  came  within  any  available  excep- 
tion in  the  statute  of  limitations.  SemervUlt  v. 
Hamilton^  4  Wheat.  230. 

531.  Where  premises  have  beeki  conveyed  with 
a  covenant  of^  warranty  against  incumbrances, 
which  was  broken  bv  a  mortgage  existing  at  the 
time,  upon  which  there  was  a  decree  of  fbre- 
closore  and  sale,  or  an  irregularity  iu  the  proceed- 
ing, the  defendant,  in  an  action  for  such  breach, 
cannot  show  this  irregularity  in  his  defence ;  the 
covenantee  is  to  be  rejaarded  as  a  bona  fide  pur- 
chaser, and  not  to  be  anected  by  such  irregularity. 
Deforest  v.  Leete^  16  Johns.  122. 

632.  An  agreement  was  made  between  A,  B, 
and  O,  by  which  A  purchased  from  B  part  of  a 
tract  of  land,  the  title  to  which  was  in  D,  and  B 
covenanted  to  procure  a  conveyance  for  that  part 
of  the  I«nd  to  A ;  and  C  purchased  the  residue  of 
the  land  of  B,  and  purchased  also  from  A  that 
part  which  A  had  purchased  of  B,  for  which  A 
covenants  with  G  to  procure  him  a  proper  con- 
veyance ;  a.nd,  in  tlie  same  contract,  B  covenants 
with  C  to  procure  him  a  conveyance  of  the  whole 
tract.  In  an  action  upon  the  agreement  against  A, 
he  pleaded  generally  *'  covenants  performed  ;  '*  and 
it  was  held  that  proof  that  B  procured  a  convey- 
ance of  the  whole  land  to  C  would  not  support 
the  issue  on  the  part  of  A.  Faiffnx  v.  Ltwis^ 
2  Rand.  20. 

533.  On  an  issne  of  *'  non  damnificatus,"  ordered 
by  a  court  of  equity,  for  breach  of  covenants  in  a 
deed,  the  court  will  allow  the  defendant  in  the 
issue  to  give  in  evidence,  in  mitigation  of  damages, 
the  value  of  the  land  which  passed  to  the  vendee, 
by  the  deed,  over  and  above*  the  quantity  men- 
tioned in  the  deed.  Tkonuu  v  Perry,  Peters  C. 
C.  49. 

534.  If  issue  is  joined  on  a  plea  of  performance, 
the  defendant  assumes  the  burden  of  proof,  and  is 
therefore  entitled  to  go  forward  in  the  proof,  and 
to  open  and  close  the  argument.  SeoU  v.  Hull, 
8  Conn.  296. 

535.  On  a  covenant  to  do  specific  acts,  where 
no  time  is  fixed  for  performance,  evidence  of  per- 
formance, by  a  bequest  in  a  will,  cannot  be  re- 
ceived.   Moore  v.  Moore,  Coxe,  363. 

536.  Parol  evidence  is  not  admissible  on  the 
covenant  of  seizin  to  prove  prior  claims  on  the 
land.    Pollard  v.  Dwi^kt,  4  Craach,  430. 

537.  Where  a  plaintiff,  who  has  been  prevented 
hy  the  defendant  ffrom  finishing  work  he  had  cove- 
nanted to  do,  sues  on  the  covenant  to  recover  pay- 
ment, he  must  prove  that  the  work  which  he  did 
was  done  according  to  his  covenant  Until  he 
shows  this,  evidence  that  he  was  prevented  from 
finishing  it,  by  the  defendant,  is  irrelevant.  £fiiiwf 
V.  O^Conner.i  Har.  &  J.  163. 

See  JhUB,  226-^230. 


X.   Covenants  to  stand  seized  to  Uses. 

538.  A  bargain  and  sale,  for  a  pecuniary  con- 
sideration, of  a  fee  to  commence  in  fiduroy  will 
operate  as  a  covenant  to  stand  seized  for  the  use 
ofliiie  party  within  the  consideration,  according  to 
^le  intention  of  the  party,  without  any  technical 

iiw  icvauj  iicrr»v«;u  iruui    wv  u^wuu  uwmmg  ^      '        ^Q^^    ^^^    ^^^    pUrpOBC.       Jockson    V.    Swarty    20 

eldsr  r^ty  is  not  sufficient  evidence  of  evict|^C|i     j^bn«-  ^*    BdrreU  v.  French,  I  Conn.  354.    S.  P 
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T.  3Ulf,4 

of  bad,  *«8<^t^ 
to 


WmOU  r.  WmOia,  4 
Uajw.  2». 

a39.  A 
witb  him  wile,  lor  m, 
wiiam  coBiPcjcd  tbe  bod  to  luf 
tbemaelTc*  tbe  b«  of  t^ 
saionl  life.  8«ch  a  deed 
meriraljon  in  'frror  of  the  wife,  eorririBg 
hinbead,  b«t  would  be  velid  as  a  eowaeni  to 
elaad  wnatd.  to  tke  oee  of  the  grantor  dsiiiig  fife, 
and  after  lua  death  to  the  nee  of  hk  wife  fer  life. 
9ilJohaa.e5. 

510.  A  deed  withoat  a 


aa  a  eovepaot  to  ataad  ailMid  to 
there  be  a  cooaideiatioa  of  Mood  or 
dkjM  T.  CadwcO,  1  Cow.  622.   Jmck^ 
w.  st^rmg^  16  Johns.  515. 

541.  And  snefa  iiwiaMkiiiiun  nmai  *PP^*'  <"> 
the  feee  of  the  deed.  Jmcktom  w.  Ddmteem^  4 
Cow.  427. 

542.  Thom^  it  need  not  be  partiealarif  ez- 
pftnaed  as  the  oonaHeratiOB*  mtwucm  v.  ttcucm^ 
3  N.  Hamp.  234. 

543.  If  Che  deed  be  froB  a  Other  to  hie  aoa,  to  take 
effect  after  the  fether'a  deeeaae,  the  law 
some,  fron  the  ronaangninity  of  the  paitiea,  a 
auferation  in  addition  to  the  Taloabfe 
ezpreaaed  in  the  deed,  and  eonatrae  it  a  eorenant 
y>f  the  fether  to  stand  aeixed  to  his  own  nae  during 
life,  and  after  his  deoeaae  to  the  nae  of  the  son. 
Wmiiig  T.  WaOiM,  4  Masa.  135.  8.  P.  3  N.  Uamp. 
234.    9  Wend.  641.    7  Mass.  384. 

544.  Although  a  deed,  in  New  Hampshire,  will 
not  paas  real  estate,  under  statute  of  1791,  unlesa 
It  be  signed  by  two  or  more  witnesses,  jet,  if 
signed  bj  one  witness  only,  it  may,  in  certain 
cases,  operate  as  a  covenant  to  stand  seiied. 
Fremek  ▼.  Fremek,  3  N.  Hamp.  234. 

545.  It  would  make  no  dilierenoe  as  to  the  ne- 
eeaaity  that  a  consideration  ahonld  appear,  if  the 
covenantee  were  a  mere  trustee  for  the  relations 
or  blood  of  the  oorenantor.  Jmelaam  ▼.  Sekrime, 
16  Johns.  515. 

546.  A  deed  fer  lore  and  aflbction,  and  also  a 
pecuniary  consideration  firom  A  to  B,  to  be  held  by 
A  during  his  life,  and  then  to  B  and  his  heira, 
Ae.f  m  ^ilid  as  a  coTenant  to  stand  seised,  to  the 
use  of  A,  the  grantor  for  life,  and  after  his  deaft 
to  the  use  of  the  grantee  and  hb  heirs.  Jaekaon 
T.  9UuAa^  11  Johns.  337.  JiukMtm  y.  Dwubagk, 
1  Johns.  Gas.  91. 

547.  A  made  a  deed  of  bnd  to  B,  hb  grandson, 
in  consideration  that  B  should  live  with  and  work 
for  A  during  A*8  life,  notwithstanding  that  B  b  to 
come  into  possession  when  he  arrivea  at  the  age 
of  21  years,  upon  condition  that  be  bring  in  to  A  a 
certain  proportion  of  the  jrearly  produce,  Ac.}  and 
within  one  year  after  he  is  of^^age,  he  b  to  pay  A, 
or  his  order,  a  certain  sum ;  provided, 'if  B  should 
not  lire  to  take  ponession,  the  deed  should  be 
void.  Held  that  this  was  a  covenant  by  A  to 
stand  seized  to  the  use  of  B,  and  that  B,  having 
performed  the  conditions  until  be  was  of  age,  the 
possession  was  transferred  to  the  use  without  an 
actual  entry,  and  a  seizin  thereby  vested  in  B, 
subject  to  be  defeated  b^  A  or  bis  heirs  upon  B*8 
not  fulfilling  the  conditions  to  be  peifoniied  by 
him  after  he  came  of  age.  Parkir  v.  JfUheUy 
7  Pick.  111.  See  Den  v.  SmUk,  1  Hayw.  261. 
Den  V.  Bhftkt  1  Hayw.  259.  Ward  v.  fPord, 
1  Hayw.  271,  noU. 


CRIER. 

8(ee  BoKD,  396.    Costs,  657.    ConjrrT  Com- 
MissioHXRS,  &e,  32.    Courts,  841. 
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after  the  iist 
.  1  Wash.  53. 
in  the  Vsrrinm  s 
eeming   wilb,  (which  imk  ^btf  oo  the  1st  «f 


a 


January,  1787,)  that  ei 

the  1st  of  March  and  Slot  of 

ahonld  be  aasete  in  the  hands  of  r 
nt  apply  to  an  estate  fer  life  held 
contract  dated  in  176S,  thevgh  the 
fer  life  dbd  m  1801,  and  the  atatnte 
in  1785^     nsBipsiia  r.  XliwasiB,  6  Monf.  514. 
4.  A  <jonfeiantje  of  bnd  carrbs  with  it  tke 


crops  growing  thereon,  

tion  to  the  contrary.  TcriboM  ▼.  ITisrssa,  2~P^n. 
726.  1  Leigh,  305.  Per  Garr,  J.  Fmt  ▼.  Ctfsm,  3 
Johna.222.  WWamsr.  VmMinim, 7 Watta,378— 
overruling  SmUk  r.  Taiasfsn,  1  PennB3i.471.  See 
abo  Bmt£tf  PemaMylwmmiu  v.  ITtse,  3  Watts,  394. 

5.  Whareaferm  bletlbr 
the  boBor  and  haaee  are  tmantsin  onmmon 
crops.    CmMmtU  r.  JKwIriek^  15  Wend.  379. 

6.  By  the  Tennessee  atatnte  olT  1825,  a 
has  a  lien  on  theeropraiaedonthedemiae 
ises,  whether  raised  by  hb  leasee  or  by 
leasee.    And  thb  Ibn  attaches'  to  the 
though  the  aub-baaee  may  have  paid  the  fint 
Ibr  the  rent    RmiUdge  v.  WmUm,  4  Yerg.  4S& 

7.  Com,  or  other  product  of  the  aoit,  raiaed 
yearly  hv  labor  and  enlUvation,  when  fit  to  be 
harvested,  mar,  in  MaaaaehnaettB,  be  seined  an 
ezecntion,  and  be  cut,  gatheiad,  and  aold  by  tke 
aheriir.  PgmktUmo  v.  DwMt,  7  M aaa.  34  ~ 
also  Stewart  v.  Domgkty,  9  Johns.  106. 

8.  In  Kentucky,  lowing  crops  majr 
on  and  aold  before  they  are  matured. 
ttdd{ef«arg8r,2Dana,206.    fari— ▼ 

t  f  J.  J.  Manh.  159. 

9.  If  a  tenant  has  an  estate  in  bnda  whieh 
may  continue  until  the  aeed  which  ha  aowa  any 
grow  and  ripen  for  harvest,  he  may  enter  and  reif 
tne  crop,  though  hb  estate,  in  tfaie  mean  tnne,  ba 
determined  bv  the  Divine  Providence,' or  by  act 
oi  bw;  but  if  hb  estate  be  determined,  bet^ 


on  tsvOT 
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aeed  titaie  and  harvest,  bv  hb  own  act,- the  gro«« 
ing  crop  paases  to  him  who  thereupon  becomes  tfb 
immediate  owner  of  the  land.  DAow  t.  iJeffex^  5 
Habt  128.    S.  P.  3  N.  Hamp.  504. 

10.  Where  an  estate  at  will  b  determined  by 
the  feasor,  the  leasee  b  entitled  to  emhleaMta. 
Per  Wilde,  J.  17  Maaa.  287.  Per  Kent,  C.  J.  9 
Johns.  112.    1  Shepley,  215.  224.    lOFick.219. 

11.  Where  a  lease  was  fer  A^re  yeara,  with  a 
stipulation  that  if  the  leaaor  ahonld  aeH  the  demised 
premises  during  the  term,  three  months'  notice  to 
ouit  should  be  given,  and  no  rent  ahould  be  paid 
ror  the  year,  and  the  lessee,  on  entering,  receiver* 
the  crop  of  winter  grain  that  had  been  aown  by  a 
former  tenant;  and,  the  premiaes  being  sold,  the 
lessee  removed,  leaving  in  the  ground  a  crop 
which  he  had  sown ;  it  was  held  mat  he  was  en- 
titled to  thb  crop  aa  embbments,  whedier  he 
received  three  months*  notice  to  <|ait  or  not.  It  ■ 
was  also  held  that  if  due  notice  would  have  de- 
feated the  lessee's  right  to  the  crop,  yet  hb  mere 
knowledge  of  the  sab  was  not  tantamount  to  n^ 
tice.    C^atf&H  v.  Dunean,  1  Miles,  229. 
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12.  In  tiie  ItaM  of  s  fktm  for  six  yearf,  if  it  be 
agreed  that  •ither  party  may  put  an  end  to  the 
lease,  on  giving  to  the  other  aiz  months*  notice ;  but 
if  the  lessor  give  notice  to  the  lessee  to  quit,  he 
shall  allow  the  latter  for  preparing  the  ground  for 
seed,  and  for  any  other  extra  labor,  &c. }  yet  if  the 
lessor  determioe  the  tenancy,  by  giving  notice  to 
quit,  after  the  lessee  has  sowed  the  ground,  the 
lessee  is  entitled  to  emblements.  SUtoart  v.  Drntgh- 
ty,  9  Johns.  108. 

13.  And  if,  before  the  notice  to  quit  was  given, 
the  crop  was  levied  upon  under  an  execution 
against  the  tenant,  the  purchaser  may,  afler  the 
tenant  has  quit  the  premises,  enter,  and  gather, 
and  carry  it  away.  ib.     . 

14.  The  tenant  is  not  entitled  to  emblements 
where  the  termination  of  the  lease  is  iized  and 
certain ;  for  it  ia  his  iblly  to  sow  when  he  knows 
that  his  term  will  expire  before  he  can  reap.  IVhit' 
marsh  v.  Cuttings  10  Johns.  960.  8.  P.  BtUn  v. 
CUrk^  10  Johns.  424. 

15.  So,  where  there  is  a  lease  for  a  year,  and  an 
agreement  for  its  renewal  for  another  year,  pro- 
vided the  lessor  did  not  want  the  farm  for  his  own 
Qlte ;  if  the  lessee  leave  the  premises  at  or  before 
the  expiration  of  the  first  year,  he  is  not  entitled 
to  the  emblriments.  Bain  v.  Clark,  10  Johns. 
424. 

16.  If  a  minister  of  a  church  be  entitled,  as 
■ach,  to  the  possession  of  parsonage  land,  and  sows 
it,  and  then  sells  the  growing  crop  to  A,  and  vol- 
untarily oeases  to  be  minister  of  that  church,  and 
leaves  the  land,  and  removes  to  another  congrega- 
tion before  the  crop  is  harvested,  A  has  not  such  a 
title  to  the  crop  as  will  enttle  him  to  maintain 
trover  against  a  person  who  takes  it  from  the  land ; 
mod  a  disclaimer,  by  the  officers  of  the  church,  of 
title  to  the  crop,  is  not  evidence  to  support  A's 
title.    Dthow  v.  CoZ/ox,  5  Halst.  128. 

17.  If  a  tenant  for  life  die  before  the  gronnd  U 
actually  sown,  the  emblements  belong  to  the  re- 
mainder-man.    Gtt  V.  Youngj  1  Hay  w.  17. 

Id.  And  executors  of  a  tenant  for  life  are  enti- 
tled to  such  emblements  only  as  were  seeded  in 
his  lifetime.  Per  Roane,  J.  Thompson  v.  Thomp^ 
9any  6  Munf  518. 

19.  Growing  clover  and  hay  are  not  emble- 
ments, and  are  not,  as  such,  part  of  the  personal 

Property  of  a  deceased  person ;  they  pan  to  his 
eira  or  deyiaees,  and  not  to  his  administrator  or 
•xecq^r.  Evans  v.  ingUharty  6  Oill  &  Johns. 
1^.  180.    S.  P.  3  N.  Uamp.  504.    2  Dana,  206. 

20.  But  crops,  sown  or  planted  by  one  in  his 
lifetime,  and  which  are  gathered  during  the  sum- 
mer and  autumn  next  after  his  decease,  constitute 
part  of  his  personalty.  6  Gill  &,  Johns.  190.  6ee 
oloo  Singleton,  v.  SingUton,  5  Dana,  92. 

21.  In  Ohio,  crops  in  the  ground  go  to  the  ad- 
ministrator, it  the  iatestate  die  afler  the  1st  of 
March,  and  they  are  gathered  before  the  Ist  of 
Decmnher.  All  other  crops  go  to  the  heir.  Oreen 
V.  Cu'trigkty  Wright,  738. 

22.  A  mortgagee,  not  in  poesession,  has  no 
right  to  the  emblements ;  and  when  they  are  sev- 
ered by  the  mortgagor,  they  become  his  property 
absolutely,  and  without  any  liability  to  account  for 
them.     Toby  v.  Reed^  9  Conn.  225. 

'  23.  Where  a  mortgagor  leases  the  mortgaged 
premises,  his  lessee  is  not  entitled,  as  against  the 
mortgagee,  to  the  crops  growing  at  the  time  of 
the  foreclosure  and  sale  of  those  premises.  Lans 
r.  Kutfy  8  Wend.  584.  S.  P.  Crews  v.  PemUttOTty 
1  Leign,  297.  And  if  the  mortgagee  become  the 
porchaopr  at  such  sale,  he  may  maintain  trespass 
against  the  lessee  for  taking  avjray  the  crops.  8 
Wend.  584. 

24.  So,  if  a  third  become  vendee  of  a  mortgaged 
estate,  under  a  decree  of  foreclosure,  he  is  entitled 
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to  the  growing  crops,  though  sown  by  the  mort- 

fagor  while  in  possession,  as  the  doctrine  of  enj- 
lements  does  not  apply  to  a  mortgagor,  though, 
for  most  purposes,  he  is  regarded  as  tenant  at  will 
to  tiie  mortgagee.  1  Leigh,  297.  See  1  Bland,  76, 
no^e;  364  &  365,  note. 

25.  And  if  one,  who  is  in  possession  under  a 
judgment  in  a  writ  of  entry,  convey  Uie  land  to 
another,  who  sows  it  while  a  writ  of  right  is  pend- 
ing against  him,  and  the  demandant  recovers  judg- 
ment, and  obtains  seizin  and  possession  before  the 
crop  is  severed,  such  demandant  is  entitled  to  the 
crop,  as  he  would  have  been  if  his  suit  had  been 
against  the  grantor  of  the  tenant.  King  v.  Fotoler, 
14  Pick,  m 

26.  But  if  a  husband  lease  lands  of  his  wife, 
and,  before  the  expiration  of  the  term,  slie  procure 
a  divorce  a  vinculo ^  &c.,  the  lessee  shall  hold  tho 
emblemenU.     Gould  v.  Websiery  1  Tyler,  409. 

27.  Where  lands  are  purchased  and  conveyed 
in  trust  for  a  husband  and  wife  during  their  joint 
lives,  and  the  life  of  the  survivor,  the  crops  grow- 
ing on  the  land  at  the  time  of  the  husband's  deatii, 
which,  were  sown  or  planted  by  the  vendor  of  tlie 
land  before  he  conveyed  it,  survive  to  the  wife, 
under  the  trust  deed.  Miier,  where  the  husband 
sows  or  plants  the  lands  after  such  conveyance. 
Haslett  v.  GUnn,  7  Har.  d^  J.  17. 

28.  By  the  custom  of  Pennsylvania,  New  Jersey, 
and  Delaware,  a  lessee  for  a  term  certain  is  enti- 
tled to  the  way-going  crop,  (i.  e.  the  grain  sown 
in  the  autumn,  to  to  reaped  the  next  harvest,) 
though  such  right  be  not  recognized  in  the  con* 
tract ;  and  he  may  enter  to  gather  it,  or  may  main* 
tain  trespass  for  it  against  the  lessor  or  his  vendee, 
afler  the  expiration  of  the  lease.  StuUz  v.  Dickey, 
5  Binn.  285.  Diffedorffer  v.  Jones,  cited  5  Binn. 
289.  2  Binn.  487.  Comfort  v.  Dwean,  1  Miles, 
231.  Biggs  V.  Browoy  2  S.  dt  R.  14.  Dejni  v. 
Bossier,  1  Pennsyl.  224.  Van  Dqren  v.  Everitt, 
2  South.  460.  Templeman  v.  Biddle,  1  Harring. 
522.     See  also  2  Pet.  148. 

29.  And  though  the  lessor*s  vendee  obtains 
possession,  by  a  hob.  fac.  poss.,  on  a  judgment  in 
ejectment,  obtained  #y  the  lessor  against  a  former 
tenant,  the  lessee's  right  to  the  crop  continues, 
and  the  record  of  the  ejectment  is  not  a  justifica* 
tion  of  the  vendee's  act  in  taking  off  the  crop. 


Biggs  T.  Brown,  2  S.  &  R.  14. 
30.  In  trespass,  by  a  lessee  fi 
ing  off  his  grain,  he  may  give  evidence  of  t&e 


trespass,  by  a  lessee  for  years,  for  carry- 


custom,  though  it  is  not  averred  in  tlie  declara- 
tion, and  though  he  held  under  a  written  lease  that 
contained  no  special  provision  for  that  purpose. 
StiiUz  v.  Dickey,  5  Binu.  285. 

31 .  But  if  he  has  underlet  a  part  of  the  demised 
premises,  he  cannot  recover  damages  for  that  part 
of  the  crop  which  was  put  in  by  his  sub-tenant,  ib, 

32.  In  Delaware,  where  leases  are  generally 
from  the  25tfa  of  March,  the  tenant  ii  not  entitled 
to  the  oat  crop,  unless  upon  a  special  custom, 
which  must  be  pleaded,  it  relied  on,  and  cannot 
be  given  in  evidence  on  the  general  issue.  Tern- 
pieman  v.  BiddJef  1  Harring.  522. 

33.  Where  the  lease  is  for  one  yeiu*,  to  wit,  from 
let  of  April  to  Ist  of  April,  a  tenant  is  not  entitled 
to  the  crop  of  erain  sown  in  the  spring,  and  cut 
afler  the  term  nas  expired,  whether  t^e  lease  is 
upon  a  pecuniary  rent  or  upon  shares.  Demi  v. 
Bossier,  1  Pennsyl.  224.  See  also  Templeynan  v. 
Biddle,  1  Harring.  522. 

34.  Growing  crops  are  not,  by  the  common 
law,  the  subject  of  larceny.    2  Bailey,  36. 

35.  In  Alabama,  the  words  "  crop  time,"  when 
used  in  a  written  agreement  between  a  planter 
and  his  overseer,  mean  that  portion  of  the  year 
only  which  is  occupied  in*  making  and  gathering 
the  crop.    Martin  v.  Chapman,  6  Porter,  344. 


CURSING  AND  SWEARING— CUSTOM  AND  USAGE. 


CURRENCY.    See  M onr. 


CURSING  AND  SWEARING. 

1.  Within  the  Connecticut  statute,  wnj  words 
importing  an  imprecation  of  future  divine  yen« 
geance  may  constitute  profane  cursing.  HoUowth 
▼.  CermMk^  8  Conn.  375. 

2.  Several  distinct  offences  of  profane  cursing 
may  be  committed  by  the  same  offender,  in  rela- 
tion to  the  same  oerson,  on  the  same  day.  ih. 

3.  A  justice  ot  the  peace,  having  plain  view  and 
personal  knowledge  of  this  offence,  may  arrest 
and  convict  the  offender,  without  previous  com* 
plaint  or  warrant  ib. 

4.  Though  profane  swearing,  independently  of 
the  disturbance  and  injury  to  uose  who  hear  it,  is 
not  indictable,  yet,  under  the  North  Carolina  stat- 
ute of  1741,  c.  14,  it  is  cognisable  by  a  justice  of 
the  peace ;  and  when  it  is  charged  as  a  nuisance, 
it  is  indictable.     StmU  v.  Kirby^  1  Murph.  254. 

5.  Therefore  a  motion  in  arrest  of  judgment,  on 
an  indictment  which  alleged  that  the  defendant 
"  swore  several  oaths  in  the  court-yard,  during  the 
sitting  of  the  court,  to  the  great  disturbance  and 
common  nuisance  of  the  citizens  necessarily  at- 
tending said  court,"  was  overruled,  ib. 


CURTESY.    See  Oowkr  and  Cortebt. 


CUSTOM  AND  USAGE. 

Customs,  &c.,  of  banks  —  See  Banks  and 
Banking,  IV.  Customs  of  factors  —  See  Princi- 
pal AND  Agkkt. 

1.  The  custom  or  usage  of  trade  is  the  law  of 
that  trade ;  and  to  make  it  obligatory,  it  must  be 
ancient,  —  sufficiently  so,  at  least,  to  be  generally 
known,  —  certain ,  uniform ,  and  reason  able .  Per 
Washington,  J.  CoUings  v.  Hope,  3  Wash.  C.  C. 
150.  S.  P.  Rapp  T.  PoJmer,  %  Watte,  178.  Tkom- 
as  V.  Graves,  1  Rep.  Con.  Cl  308.  'fhomas  v. 
O'Hara,  1  Rep.  Con.  Ct.  303.  ChasUUn  v.  Bou>- 
man,  1  Hill,  270.  TroU  v.  Wood,  1  Gallis.  443. 
Leitris  V.  Thatcher,  15  Mass.  433.  Unked  States  v. 
Duwd,  Gilpin,  356.  Barksdale  v.  Brown,  1  N.  <& 
M.  519.  Buck  T.  Grimshaw,  I  Edw.  Ch.  147. 
Smith  V.  Wright,  1  Caines,  45.  Somerby  v.  Thomp- 
S'tn,  Wright,  573.  Cmtsequa  v.  WUlings,  Peters 
C.  C.  230.  Towro  v.  Cassin,  1  N.  &  M.  176.  Da- 
vis V.  Jfew  Brig,  Gilpin,  486. 

2.  Wh?n  the  custom  of  a  particular  place  is 
established,  it  may  enter  into  the  body  of  a  con- 
tract without  being  inserted.  Per  Tilgnman,  C.  J. 
Stulti  T.  Dickey,  6  Binn,  287.  S.  P.  Lodioicks  v. 
Ohio  Insuraact  Company,  5  Ham.  436.  Sewall  v. 
Gibha,  1  Hall,  612.  Barber  v.  Brace,  3  Conn.  9. 
2  Pet.  143.  Bank  of  Columbia  v.  FUzhugh,  1  Har. 
&  Gill,  2:^9.  Haven  V.  Wentworth,  2  N.  Hamp. 
93.  United  Slates  v.  Arredondo,  6  Pet.  715.  Samp- 
son V.  Gazxam,  6  Porter,  123. 

3.  The  true  office  of  a  usage  or  custom  is  to  in- 
terpret the  otherwise  indeterminate  intentions  of 
parties,  and  to  ascertain  the  nature  and  extent  of 
their  contracts,  arising  not  from  express  stipula- 
tion, but  from  mere  implications  and  presump- 
tions, and  acte  of  a  doubtful  or  equivocal  charac- 
ter ;  or  to  ascertain  the  true  meaning  of  particular 
word^  tn  an  instrument,  where  those  words  have 
various  senses.  Per  Story,  J.  The  Reeside,  2 
8umner,  569.  See  also  Macomber  v.  Parker,  13 
Pick.  162.  Lawrence  v.  MGre^or,  5  Ham.  311. 
Snmps'm  v.  Gnzzam,  6  Porter,  123. 

4.  In  doubtful  cases,  usage  may  be  recurred  to, 


in  order  to  Mecrtain  Um  WfflBg  of  the  hgMh 
ture.    Poik  ▼.  Wl^  2  Overt.  15T. 

5.  A  usage  may  be  shown  for  the  purpose  of 
explaining  a  clause  of  doubtful  construction  in  a 
policy  of  insurance ;  usa^  being,  in  such  case, 
the  safest  guide  to  the  intention  of  the  parties. 
But  it  can  be  resorted  to  only  when  the  law  is 
doubtful  or  unsettled.  Wisdkrop  v.  Umom  imswrmtws 
Company,  2  Wash.  C.  C.  7.  See  also  Harris  v. 
JVSdbiu,  5  Munf  483.  United  States  y,  Macdamid^ 
7  Pet  1.  Murray  v.  Hoick,  G  Mass.  477.  CoU  v. 
Commercial  Insurance  Company^  7  Johns.  385. 
JBlegre  y.  Maajdand  insurance  Cmmaiijf,  2  Gill  6l 
Johns.  136.  Atnkin  y.  Jimericau  Mnsuramee  Com- 
pany, 1  Hall,  619. 

6.  Evidence  of  usage  is  not  admissible  to  con- 
tradict or  substantially  vary  the  legal  im|K>rt  of  a 
written  agreement ;  and  it  is  never  admitted  for 
this  purpose,  nor  considered  to  be  of  this  charac- 
ter. i&.  Renner  v.  Bank  of  Columbia,  9  Wheat 
581.  Rankin  y.  American  Insurance  Companu,  1 
HaU,  619.    SU^kt  v.  RkineLander,  1  Johns.  192. 

7.  Evidence  is  not  admissible  to  vary  tlie  oommon 
bill  of  lading^  by  which  goods  are  to  be  delivered 
in  good  order,  &.C.,  the  danger  of  the  seas  only  ex- 
cepted, and  to  show  a  custom  that  the  owners  of 
packet  vessels  between  New  York  and  Boston  are 
liable  only  for  damage  to  goods  caused  by  their 
own  neglect  The  Reeside,  2  Sumner,  56o.  See 
Bailment,  212. 

8.  But  evidence  of  usage,  fixing  a  constrncUoa 
of  the  words  *'  inevitable  aangers  of  the  river,*'  in 
a  bill  of  lading  for  transportation  of  goods  by  in- 
land navigation,  was  held  admissible  in  the  case  of 
Gordon  v.  Little,  8  S.  &  R.  533.  See  also  2  BLnn. 
72.    Bailment,  162. 177. 

9.  Evidence  of  a  custom  of  merchants,  in  Con- 
necticut, that  the  freight  of  money,  receiyed  on 
board  a  ship  by  the  master,  is  his  perquisite,  and 
that  he,  and  not  the  shipowner,  is  liable  on  the 
contract,  was  held  admissible  in  a  suit  against 
such  owner  for  money,  taken  on  freight  by  the 
master  at  a  West  India  island.  Halsey  y.  Brown, 
3  Day,  346. 

10.  Evidence  may  be  received,  that  by  custom 
or  usage,  in  Philadelphia,  the  seller  of  cotton  is 
answerable  to  the  buyer  for  any  latent  delect, 
though  there  be  neither  fraud  nor  warranty.  Snow- 
den  v.  Warden,  3  Rawle,  101. 

11.  The  general  usafe  of  the  cotton  trade,  in 
Charleston,  is  to  weigh  cotton,  on  ite  arriyal  at 
the  wharf,  in  public  scales,  mark  the  hugs,  and  en- 
ter the  weight  in  the  wharfinger's  books ;  and  by 
the  custom  of  trade,  sales  of  cotton  are  always 
made  with  reference  to  these  weighte,  unless  there 
is  a  stipulation  for  re-weighing.  Conner  v.  Robin' 
son,  2  Hill,  354. 

12.  And  though  there  be  a  deficiency,  on  the  le* 
weighing,  the  buyer  loses  the  difiierence,  so  far  as 
the  loss  in  the  weighte  is  tlie  effect  ot  natural 
causes.  But  the  custom  does  not  extend  to  mis- 
Ukes  or  fraud  in  weighing  in  the  public  scales,  ib. 

13.  There  is  no  legal  usage  in  Charleston,  which 
prevente  the  carrier  of  produce  on  rivers  from  re- 
covering freight  of  the  consignor,  and  obliges  the 
carrier  to  look  to  the  consignee,  or  to  the  produce, 
for  his  pay.  Hayward  v.  Middieton,  3  M'Cord, 
121.  See  Middieton  y.  Heyward,  2  N.  &  M  9. 
By  the  custom  of  Charleston,  it  seems  that  landing 
cotton  on  a  wharf  is  not  a  delivery.  Galloway  v. 
Hughes,  1  Bailey,  553. 

14.  Where  one  member  of  a  copartnership,  in 
the  business  of  carrying  cotton  by  boate  to  Charles- 
ton, agreed  to  sell  as  well  as  to  carry,  and  to  bring 
back  the  proceeds,  tlie  firm  is  liable  on  such  agree 
ment,  upon  proof  of  a  asase  ^^ong  boatmen  on 
the  same  river  to  undertake  the  sale  of  cotton, 
when  requested  so  to  do,  as  an  incident  to  ths 
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earri^,  tni  m  n  menis  (}f proearing  freight.    Oal- 
iMOty  T.  Hughes^  1  Bailey,  653. 

15.  A  charge  of  negligence  in  Btowinff  goods 
shipped  for  transportation,  may  be  repelled  bj 
proof  of  a  custom  to  stdW  such  goods,  lor  such  a 
vvyage,  in  the  manner  complained  of.  Barber  v. 
Braeey  3  Conn.  9.  • 

16.  Where  a  note  wai  pa^rable  "  in  cotton  varn, 
at  the  wholesale  factory  prices,"  it  was  faela  that 
evidence  was  admissible  to  show  that,  by  the  usa^ 
of  manufacturers,  those  terms  mean  a  certam 
scale  of  prices  different  from  the  actual  wholesale 
prices  in  market,    .^i^ery  r.  Stewart,  2  Conn.  69. 

17.  A  printer  of  a  newspaper  may  give  evidence 
o^a  custom  of  the  trade  to  continue  the  insertion 
of  advertisements,  when  no  order  is  given  respect- 
ing the  time,  until  directions  are  jriven  to  stop 
them.     Thomas  v.  0*Hara,  1  Rep.  Con.  Ct.  303. 

18.  A  purchaser  of  indigo  at  auction,  which 
proved  to  be  fraudulently  packed,  may  give  evi- 
aence  of  a  custom  to  allow  the  purchaser,  in  such 
case,  the  aetutU  tare,  though  notice  was  given  at 
the  sale  that  the  indigo  would  be  sold  subject  to 
tiie  usual  Ure.     SewaU  v.  Gibbs,  1  Hall,  602. 

19.  It  may  be  shown,  in  an  action  on  a  policy 
of  insurance,  that  it  is  the  usage  of  commission 
merchants,  in  New  York,  to  effect  insurance  on 
goods  consigned  to  them  for  sale,  without  any 
express  orders  from  their  consignors.  De  Forest 
T.  Pulton  Fire  FnsuraiHce  Company,  1  Hall,  84. 

20.  A  usage  of  the  different  departments  of  the 
government  to  allow  commissions  to  the  officers 
of  government  upon  disbursements  of  monev  under 
•  special  authority,  not  connected  with  their  regu- 
lar official  duties,  may  be  proved,  for  the  purpose 
of  establishing  the  measure  of  such  officen'  com- 
)>ensation.     United  States  v.  FiUebroum,  7  Pet.  50. 

21.  Evidence  is  admissible  to  show  whether,  ac- 
cording to  the  usage  of  insurance  companies,  the 
word  "  cargo,"  in  an  order  for  insurance,  is  con- 
sidered as  oovering  live  stock.  Megre  v.  Mary- 
iand  Insurance  Company,  2  Gill  &  Jonns.  1361 

22.  Proof  is  admissible  of  a  usage,  in  the  city  of 
Washington,  for  a  tenant  to  remove  buildings 
erected  hy  htm  on  the  demised  premises,  provided 
be  does  it  before  the  expiration  of  the  term,  yan 
Jfess  V.  Pacard,  2  Pet.  137. 

23.  Every  demise  between  landlord  and  tenant, 
in  respect  to  matters  in  which  the  parties  are 
silent,  may  be  fairly  open  to  explanation  by  the 
general  usage  and  custom  of  the  country  or  dis- 
trict where  Ae  land  lies.    Per  Storv,  J.  2  Pet.  148. 

24.  Proof  is  admissible  of  a  local  custom,  that  a 
lease  from  1st  of  Maj  in  one  year,  to  1st  of  May 
in  another  year,  expires  at  noon  of  the  last  day. 
mieox  V.  Woodj  9  Wend.  346. 

25.  In  Delaware,  an  incoming  tenant,  it  seems, 
hns  a  right,  from  custom  and  necessity,  to  enter 
before  his  term  commences,  and  fill  the  ice-house 
on  the  demised  premises.  SttUe  v.  M'Ctay,  1  Har- 
rln?-  '^20.    See  Crops  and  EMBLBtfENvs,  28 — 33. 

2(>.  In  Pennsylvania,  where  wagers,  fairly  won, 
are  reofvverable  by  law,  evidence  is  admissible  to 
prore  that,  by  the  custom  of  sportsmen,  when  either 
party  relinquishes  the  amount  deposited,  the  bet 
til  considered  at  an  end.  Morgan  v.  Richards,  1 
Browne,  173. 

27.  In  Ohio,  long-established  usage  in  the  exe- 
cution and  acknowledgment  of  deeds  will  bg  ^j 


29.  A  usage  of  an  individual,  which  is  known 
to  the  person  who  deals  with  him',  may  be  given 
in  evidence,  as  tending  to  prove  what  was  the 
contract  between  them.  Loring  v.  Gumey,  5 
Pick.  15.  See  also  Jfaylor  v.  Sanmes,  4  Gill  & 
Johns.  274.    Corpobation,  162. 

30.  Where  the  master  of  a  coasting  vessel,  who 
had  chartered  it  on  shares,  testified  that  the  owners 
authorised  him,  if  he  should  leave  the  vessel,  to 
give  it  up  to  the  mate,  and  that  he  did  so  under  an 
oral  contract  with  the  mate  to  run  the  vessel  on 
the  same  terms  as  he  had  done ;  and  the  mate  tes« 
tified  that  he  ran  the  vessel  accordingly,  as  master, 
and  that  the  owners  ratified  the  agreement ;  it  wss 
held  that  evidence  was  admissible  in  order  to  show 
the  terms  of  the  contract  between  the  new  master 
and  the  owners,  and  to  corroborate  the  witnesses,  of 
a  usage,  at  the  port  where  the  vessel  belonged,  to 
let  snch  vessels  to  t'.e  master  upon  shares.  Thomp- 
son V.  Hamilton,  12  Pick.  425. 

31.  In  a  suit  against  a  ginner  of  cotton,  for  cot- 
ton lost  by  fire,  the  plaintiff  may  prove  the  usual 
custom  of  ginners  as  to  carrying  fire  about  their 
gin-houses ;  also  the  custom  of  the  witness,  if  it  be 
conformable  to  the  general  custom.  Maxwetl  v. 
Eason,  1  Stew.  514. 

32.  Usages  among  merchants  should  be  very 
sparingly  adopted  as  rules  of  law  by  courts,  as  they 
are  ofl^n  founded  in  mere  mistake,  and  still  more 
often  in  the  want  of  enlarged  and  comprehensive 
views  of  the  full  bearing  of  principles.  Per  Story, 
J.  2  Sumner,  377. 

33.  A  custom  to  charge  for  the  insertion  of  an 
advertisement  in  a  newspaper,  long  after  the  ob- 
ject of  it  has,  on  the  face  of  it,  manifestly  ceased, 
merely  because  its  discontinuance  has  not  been 
ordered,  is  unreasonable  and  void.  Thomas  v. 
Graves,  1  Rep.  Con.  Ct.  310. 

34.  So  of  tne  usaffe  of  plasterers  to  charge  half 
the  size  of  the  windows  at  the  price  agreed  on, 
when   that  price  includes  the  cost  of  materials. 

•  Jordan  v.  Meredith,  3  Yeates,  318. 

35.  So  of  a  custom  among  the  inhabitants  on 
Connecticut  River,  that  when  one  of  them  has 
cleared  a  place  for  ^ine  fishing,  he  shall  hold  it 
against  every  body  during  the  fishing  season. 
Freary  v.  Cooke,  14  Mass.  488.     See  5  Pick.  199. 

36.  So  of  a  custom  to  take  fish,  or  to  take  sand 
to  mix  with  lime  for  the  purpose  of  making  mor- 
tar, in  alieno  solo.  Watrrs  v.  Lilley,  4  Pick.  145. 
Perley  v.  Langley,  7  N.  Hamp.  233. 

37.  A  custom  tq  take  any  thing  from  another  s 
land,  or  for  a  profit  A  prendre,  is  not  a  lawful  cus- 
tom. If  such  right  is  available  at  all,  it  must  be 
set  up  by  prescription,  as  belonging  to  some  estate, 
and  should  be  pleaded  with  a  que  estate,  ib.  See 
lA^in  V.  Haskell,  3  Pick.  356. 

38.  In  New  Jersey,  however,  that  part  of  the 
common  law,  which  relates  to  rights  accruing  by 
custom  and  prescription,  has  not  been  adopted ; 
and  a  custom  to  do  acts  on  a  prescription  in  a 
que  estate  is  Void,  ^ckerman  v.  Skelp,  3  Ha  1st. 
12^ 

39.  In  an  action  on  a  policy  of  insurance,  where 
the  claim  was  for  damages  sustained  by  perils  of 
the  sea,  and  on  the  arrival  of  goods  at  New  York, 
they  were  landed  before  the  wardens  of  the  port  hod 
held  a  survey  upon  them,  the  defendants  were  not 
nermVited  to  ntove,  either  as  an  objection  to  the 


hered  to,  even  though  it  does  not  follow  the  Vitu  1  \  pTe\in\\BaTy  proofs,  or  in  bar  of  the  action,  that,  by 
requisitions  of  the  statute  on  that  subject,  fcj^^*  I  the  uaage  of  \tade  \n  the  ^ort.of  J^ew  York,  the 
V.  Farran,  3  Ham.  155.  ^^^iff^  \  ftt^\fix\{  th^  '^«*«\  \%  Tespoi\s\Y)\e  for  damages 

28.  A  usage  among  printers  and   boo^^^ 
that  a  printer,  contracting  to  printi^r  a  bof^ll_^» 


owner 


a  certam  number  of  copies,  shall  not  print 


same  types,  while  standing,  an  extra  'Hiy/^i  ^b^^^ 
his  own  use,  is  reasonable,  and  not  in  re«^  m\  U   *  n 
trade.     WiUiams  v.  GUman,  3  Greeni.  |>^Vv  \H  V^^ 


AtiatEL\^»A  \^v  coo^»  dLcWvcTed  V>v  him  lo  the 
OT  ^X,i^^^,  'X^^\>>^  >-^^  VOTt  wardens,  by 
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usage,  as  between  assurers  and  aasiued,  the  sur- 
vejr  so  inade  must  be  prodoced,  in  order  to  charge 
the  assurer,  and  that  the  preliminary  proof  is 
deemed  insufficient,  unless  me  survey  is  exhibited 
as  part  of  it  Rankin  f .  Jimeriean  huuranee  Com' 
pany,  I  Hall,  619. 

40.  The  usage  of  no  class  of  men  con  be  sus- 
tained in  opposition  to  estabfished  principles  of 
law.  10  Mass.  29.  3  WatU,  179.  1  Watts,  IS63. 
2  Johns.  335.  Wright,  573.  2  Wash.  C.  C.  7.  24. 
1  Hall,  602.  619. 

41.  Thus,  in  a  suit  for  injury  received  by  «ol- 
lision  of  carriages  passing  in  the  same  direction, 
on  the  highway,  the  defendant  cannot  justify  a 
forcible  driving  against  the  plaintiff's  carriage  by 
showing  a  custom  for  tlie  leading  carriage  to  in- 
cline to  ihe  ri^ht,  and  that  the  defendant  did  not 
conform  to  this  custom ;  the  general  rule  of  law 
reqatring  travellers  to  pass  withoat  collision,  if 
there  be  space  for  them  so  to  do.  Bolton  v.  Colder ^ 

1  Watte,  360. 

42.  8o,  an  invariable  practice,  of  underwriters  in 
Boston,  to  return  a  part  of  the  premium,  when 
insurance  is  made  on  a  cargo  from  one  port  to 
another  and  back  again,  and  no  property  belong- 
ing to  the  assured  is  brought  back,  was  held  to  be 
no  defence  to  a  suit  on  the  premium  note,  in  such 
case.     Homer  v.  Dorry  10  Mass.  26. 

43.  Where  a  transaction  is  within  the  statute 
against  usury,  the  usage  of  trade,  as  to  such  trans- 
action, cannot  be  received  in  evidence  to  show 
that  it  is  not  usurious.  Dwnkam'W.  Z>«y,  13  Johns. 
40.    16  Johns.  367.    S.  P.  Bank  of  Utica  v.  fVager, 

2  Cow.  712.  Bank  of  Utiea  v.  SmalUy,  2  Cow. 
770.  Jfew  York  Firemen  insurance  Company  v. 
Ely,  2  Cow.  67a 

44.  A  usage  for  factors  to  pledge  the  goods  of 
their  principals  is  void,  being  against  a  general 
rule  of  law.    Jfewbald  v.  Wright,  4  Rawie,  195. 

45.  So  of  a  custom  of  the  trade  of  Philadelphia, 
to  allow  interest  on  goods  sold,  after  six  months. 
Henry  v.  Risk,  I  Dall.  265. 

46.  So  of  a  custom,  different  from  the  law,  in  a 
particular  place,  to  reenter  for  a  forfeiture  incurred 
by  the  non-payment  of  rent.  Stoever  v.  WhUman, 
6  Binn.  417. 

47.  So  of  a  custom  in  the  trade  between  this 
country  and  England,  that  the  English  merchant, 
on  receiving  an  indorsed  bill  of  exchange,  must 
return  it  immediately  to  the  indorser,  on  protest, 
and  that  he  exonerates  the  indorser,  if  he  call  on 
tlie  drawer  for  payment.  Brown  v.  Jackson,  2 
Wash.  C.  C.  24. 

48.  So  of  the  custom,  in  the  Northern  Neck 
of  Virginia,  for  persons,  having  mere  settlement 
ri^hte,  to  transfer  them  by  a  death-bed  donation, 
without  a  will  in  writing.  WestfaU  v.  Singleton, 
1  Wash.  227. 

49.  So  of  a  custom  that,  when  a  seller  of  goods 
receives  a  note  of  the  consignee  without  the 
buyer's  indorsement,  the  maker  of  the  note  is 
alone  answerable,  and  that  the  buyer  is  discharged. 
PrescoU  v.  Hukbdl,  1  M'Cord,  94. 


50.  So  oft  ms«  fiv  tks  mafttr  of  a  veMel  to 
sell  the  cargo,  withoat  necessity,  when  the  vesiel 
is  stranded.  Bryant  v.  Comsii/lmweaUk  bmtraau 
Company,  6  Pick.  131. 

51.  No  usage  will  autheme  a  factor  or  antto 
depart  from  positive  instructions.  BmrtssmU  v. 
Brown,  1  N.  dk  M.  519. 

5S.  Evidence  is  not  admissible  of  a  custom  ibit 
when  insurance  is  made  on  goods  with  a  paitiea- 
lar  mark,  those  goods,  so  marked,  must  be  «■ 
board,  in  order  to  ehar^  the  underwriter  with  the 
loss.    Amm  v.  Gardner,  1  Wash.  C.  C.  145. 

53.  The  ussjifes  of  a  department  of  the  govern- 
ment, in  settling  ita  accounts,  are  intended  for 

general  rules  in  the  transaction  of  ite  business, 
ut  will  be  disregarded  by  the  courts,  wbeoever 
they  operate  unjustly  upon  individuals.  Vnktd 
States  T.  JifCtdl,  Gilpin,  577.  See  also  VmHed 
States  V.  Duval,  Gilpin,  372. 

54.  A  person  who  makes  a  contract  is  not  bound 
by  the  usage  of  a  particular  business,  unless  it  u 
so  genera]  as  to  rumish  a  presumption  of  knowl- 
edge, or  it  is  proved  that  he  knew  it.  Stevens  v. 
Reeves,  9  Pick.  198.  S.  ?,.Woad  v.  Hickek, 
2  Wend.  501. 

55.  Witnesses  may  be  examined  to  prove  the 
course  of  a  particular  trade,  but  pot  to  snow  what 
the  law  of  that  trade  is.  Ruan  v.  Gardnst,  1 
Wash.  C.  C.  145.  Wivtkrop  y.  Union  Insurmiet 
Company,  2  Wash.  C.  C.  7.  Austin  v.  Teylsr, 
2  Ham.  64. 

56.  A  custom  of  merchante  is  at  first  proved  bv 
their  testimony;  but  when  decisions  #re  maite 
thereon,  it  becomes  the  law  of  the  land,  of  which 
all  parties  and  courts  are  to  take  notiee.  Brandi 
V.  Burnley,  1  Call,  1.59^  per  Pendleton,  J.  See 
also  Consequa  v.  WUUng,  Peters  C.  C.  230.  Bank 
of  Columbia  v.  FUtkugk,  1  Har.  &  Gill,  239. 

57.  When  the  meaning  of  a  word,  used  to  design 
nate  an  article  of  trade,  m  to  be  fixed  by  roereao- 
tile  usage,  it  may  be  shown  by  the  usage  among 
merchante  dealing  particularly  in  such  article. 
Astor  V.  Union  Insurance  Company,  7  Cow.  208L 

58.  A  usage  may  be  proved  by  parol,  whether  it 
originate  in  a  public  written  law,  or  not.  Dreke 
V.  Hudson,  7  Har.  &  J.  399.  See  also  living' 
ston  V.  Marfiand  Insurance  Company^  7  Cianca, 
506. 

59.  A  particular  custom  must  be  pleaded;  bot 
a  general  custom  may  be  proved  without  being 
pleaded,  and  perhaps  will  be  judicially  noticed. 
Templeman  v.  Biddle,  1  Harring.  522.  Su  else 
1  Har.  &  Gill,  239. 

60.  As  a  general  rule,  one  witness  is  not  suffi- 
cient to  prove  a  custom.  Thomas  y.  Graves,  1 
Rep.  Con.  Ct  309.  S.  P.  Wood  y.  Hiekok,  2 
Wend.  501. 

61.  In  Parrott  v.  Thaeher,  9  Pick.  426,  a  usage 
was  held  not  to  be  proyed  by  one  witness,  where 
another  witness,  eonally  conversant  with  the  busi- 
ness, denied  it,  ana  where  other  witnesses  on  the 
subject  might  be  produced 
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